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PREFACE 


The  foundation  of  the  present  compilation  is  "Fisher's  Digest,"" 
supplemented  by  Mr.  Mew's  "Annual  Digests  "  to  the  end  of 
the  year  1897.  To  the  cases  collected  in  those  volumes  many 
hundreds  of  others,  from  the  Admiralty  Eeports,  and  from  the 
earlier  Chancery  and  Common  Law  Reports,  have  been  added; 
as  well  as  some  of  the  later  decisions  of  the  Scotch  and 
Irish  Courts.  The  body  of  the  book  constitutes  the  title  of 
"Shipping"  in  Mr.  Mew's  recently  published  "  Digest  of 
English  Case  Law." 

The  arrangement  is,  in  the  main,  that  of  "Fisher";  but 
the  introduction  of  so  many  new  cases  has  necessitated  a  large 
addition  to  the  headings.  To  facilitate  reference,  an  Alpha- 
betical Index  to  the  headings  has  been  added  at  the  end  of 
the  volume. 

Great  care  has  been  taken  in  the  preparation  of  the  Table 
of  Cases ;  and  the  mistakes  and  omissions  which  have  been 
discovered,  too  late  for  correction  in  the  body  of  the  book,  are 
there  set  right.  The  attention  of  the  reader  is  called  to  the 
more  important  of  these  in  the  list  of  Addenda  et  Corrigenda. 


K.  G.  MARSDEN. 


G,  New  Court,  Carey  Street, 
Lincoln's  Inn, 

20th  Dec,  1898. 
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W.  K.-lvnj,' 

.     Sir  W.  Kelyng. 

AV.  ]l.  '    .         .         . 

.     Weekly  Reporter. 
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269 591 

Two   lirothers,  45  L.  J.  Adm.   !7  :    1    P.  D.  52  ;    33  L.  T.  792  ;   24  W.  R. 

]  12  ;  3  Asp.  M.  C.  99 1014.1015 

Two  Ellens,  Johnson  r.  Black,  8  .Moore,  P.  C.  (n.s.)  398  :    41  L.  .1.  Adm. 
33  ;    L.    R.   4   P.   C.    161  :    26  L.  T.  1  ;  20  \V.  R.  592  ;    1    Asp.  M.  V. 

20S— P.   C 184,  190,  396.  964 

Two  Friends  (Prelinnnary  Act),  Lnsli.  552        ......       993 

,,  ,,        (Wages;  Salvage;  Reca])tiire),  1  C.  Rob.  271  .         131,  607,  949 

(Salvage),  2  W.  Rob.  349  ;  8  .lur.  1011  .  .  .        621,623 

Two  Piratical  Gunboats,  2  Hag.  Adm.  407 971 

Two  Sicilies  (King  o()  r.  AVillcox  (or  Peninsular  and  Oriental  Steam  Packet 

Co.),  1  Sim.  (N.s.)  334  ;  19  L.  J.  Ch.  202,  488  ;  14  Jur.  751       .         .         29 

Two  Sisteis,  2  W.  Rob.  125 128 

Tyler  r.  Home,  Marsh.  Ins.  (4th  ed.)  661  ;  1  Park.  Ins.  (8th  ed.)  455       1303  (2) 
'I'yne   Inqirovement   ('ommissioners    v.    General    Steam    Navigation    Co., 
8   B.  &  S.  66  ;  36  L.  J.  ().  B.  22  ;   L.  U.  2  <}.  I!.   65  ;    1.",'  !,.  T.  487  : 

15  W.  R.  178— Ex.  Cli 776,  784 

Tyne  Kceliiirn  (■.  Davison.  16  C.  B.  (n.s.)(;12 907 

/■.  Klliott,  16  C.  P..  u\.s.)612 9<»7 

Tyiii:  Steam  Shipping  Co.  r.  Bi-itish  Sliipowneis'  Co.,  The  Waikworth,  53 
L.  J.  Adm.  65  ;  9  P.  D.  145  ;  51  L.  T.  558 : 
33  W.  K.  112  ;  5  Asp.  M.  C.  326— C.  A.    .      707. 

714,  753 
,,  ,,  .,  r.  Smith,  Tlic  C.    M.    Palmer  and  Tlir    Larniix, 

29  L.  T.  120  ;  21  W.  R.  702  ;  2  Asp.  .\L  C.  94-P.  C.  .         .  i;93 

Tyuwald,  Kelly  r.  Isle  of  Man  Steam  Packet  Co.,  64  L.  J.  Adm.  1  :  |1S!»5| 
P.    142;  n    K.  690;   71    L.  T.   731  ;    13   W.   K.   509;   7  Asp.  M.  C. 

539 944 

Tyrell  r.  Thomas  (Lady),  1  Vin.  .\bi.  1S3,  ])1.  5 189 

Tyrer  v.  ILiiry,  Tlic  Despatdi,  1  1  Moon-,  P.  C.  s:',  ;   Lusb.  9S  ;  3  L.  T.  219     693, 

695  f2\  84-1 

Tyrie  r.  Fletcher,  Cow)).  66ti 1305 

Tyscr  r.   Shipowners'  Svndicate    lleassured),  65  L.   .1.  i.».   1!.  23S  ;   [IMMI) 

1  C».  B.  135  ;  73  L.T.  t;()5  ;    14  W.  R.  207  ;  8  Asp.  .M.  C.  81     .         .      1317 
Tyson  c.  (;unicy,  :i  Trim,  l.'ip.   177 1113,  1170 


IJ. 

CiiiiK  /•.  Warlters,  3  Camp.  16  ied.  181,S,  ]t.  15);   1 :;  1,'.   1,'.  7:'.7  .  .      lo59 

Chla,  37  L.  J.  Adm.  16,  /;.  ;   L.   K.  2  .\.  .'<c  K.  29,  v.  :    lH  L.  T.  89     .         696,  704 
I'lster,  Laird  r.    Browidie  (Appeal  ;   Timcj,  1    .Moore,  1'.   C.  (n.s.)  31  ;    lo 

W.  R.  794  .         .  ' lOlJ,  lol:i 

Laird   c.    Brownlie  M'oliisirm),  1    .M.h.ic,  P.   C.   in.s.)  31  ;   6   L.  T. 

736 r,<jC>,  699 

Ulysses,    Carc/o  r.r,  5S   L.   J.   Ailm.  11  ;    13   1'.    D.  205;  60  L.  T.  Ill  ;  -7 

W.  R.  270  ;  6  Asp.  M.  C.  354 618 

rnibilo,  60  L.  J.  .\du\.  7  ;  [1«91 1  P.  118  ;   64   L.  T.  328  ;  39  W.  K.  :'.36  ; 

7  Asp.  M.  C.  26 71^ 

/■— 2 
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riKi.  Tli<_-,  an. 1  Tlu' Thomas  hra,  14  L.  T.  y:!4 SI?. 

Un.laiintud  (Salva-o),  55  L.  J.   A.lm.   -24:    11    !'.    D.  4(i  :  54  L.  T.   .-4-^  : 

24' W.  R.  eSG  :  5  Asp.  Jl.  I',  f.so tisd 

(Towage)  Lush.  90  ;  29  L.  ,1.  Adiii.  170  :  2  L.  T.  f/JO     .         .       59(5 

I'lulenvood  r.  Robertson.  4  Caiii]).  138;  Ki  R.  R.  7t)0       ....     1301 

Underwriter  (Necessaries),  25  L.  T.  279  ;  1  Asp.  M.  C.  127       .  .  50.  9t;2 

,,  The  Lake  St.  Olair  and  The,  Wilson  r.  Canada  Shipiiin.^-  Co., 

2  Aiip.  Cas.  389  :  36  L.  T.  155  ;  3  Asp.  M.  C.  3(51—1'.  C.  .       698,  701, 

809,  815,  859 
llniao  Yencedoia  (or  Tlie  (Jipsy),  33  L.  J.  Adiii.  195  ;  11  1..  T.  351   .  .        161 

Union,  Lnsli.  128  ;  30  L.  J.  Adni.  17  :  3  L.  T.  280  .         .         119,  217.  225.  719 
Union  Rank  of  London  r.  Lenantou.  47  L.  J.  C.  P.  409  ;  3  C.  1'.  J).  243  : 

38  L.  T.  698  :  3  Asp.  M.  C.  600— C.  A li"'? 

Union  .Marine  Lisurance  Co.  c.  Ronvick,  64 L.  J.  Q.  P..  679  ;  [1895]  2(,).  IJ. 

279  ;    15  R.  546  ;   73  L.  T.  156  ;   8  Asp. 

M.  C.  71 1082 

„  „  ,,  r.  iMartin,  35  L.  .1.  C.  I'.  181  .  .  .      1037 

Union  Steanishi[i  Co.    r.  The  Araean,  The  Ann'rican  and  The  Syria,  43 
L.  .1.   Adni.  30  ;   L.   1!.   6  1'.   C.   127  :   31   L.  T.  42  :  22  W.  R.  927  ; 

2  Asp.  M.  C.  350— P.  C 754  (3),  792,  814.  826 

United  Kingdom,  The,  and  Tlie  Syrian,  14  L.  T.  833         .         .         .         ■       634 
United  Kingdom  (or  United)  JMiitual  Steamshi])  Association  r.  Nevill,  56 
L.    .1.    (,».    R.    522;   19   ().    11.    D.    110:  35  AV.   R.  746;  6  As]..  :\I.  ('. 

226.  /^— C.  A.         .  .  .  l-"'-'^ 

United  Service,  Cole  r.  Great  Varniontli  Steam  Tug  Co.,  53  L.  J.  Adm.  1  ; 

9  r.  D.  3  ;  49  L.  T.  701  ;  5  A.sp.  M.  C.  170— C.  A.    .         .         .        682,  715 

United  States,  12  L.  T.  33— P.  C 697,  7.;6 

United  Steam  Tug  Co.   v.  The  Ak-rt  (Owners),  The  Alert,  11  II.  702  ;   72 

L.  T.  124  ;  7  Asp.  M.  C.  544 101<> 

Unity.  Swahey,  101 ''^"'^  786,  8-^2 

Universo  Insurance  Co.  of  }>[\h\\\  r.  .Mciihants'  :Mfirine  Insurance  Co.,  66 
L.  .1.  Q.  P..  564  :  [1897]  2  (,>.  P..  93  :   76  L.  T.  748  ;  45  W.  R.  (525  ;    8 

Asp.  M.  C.  279^C.  A 1;>11 

Unwin  r.  AVoL-eley,  1  Term  Reji.  674        ....•■■       301 

Upnor,  2  Hag.  Adm.  3 ^*"' 

Urania  (Ligli'ts),  Swal.ey,  253 '•'•'> 

,,       (Admiralty  ;  Pilot),  5  L.  T.  402  :  10  W.  R.  97       .         -       83ii  (Addenda) 

Uiiiuhart  v.  Barnard,  1  Taunt.  450  ;  10  R.  R.  574 I'-P-* 

U.sherv.  Lyon,  2  Price,  118 l^'-^ 

,,       ^■.  Noble,  12  East,  639;   11  K.   i;.  505 1-^60 

Utoiiia,  The  Utopia  (Owners)  r.  Tlic  i'liniula  (Owners),  62  L.  .1.  P.  C.  lis  : 
[1893]  App.   Cas.   492  :    1    I!.   394  ;    70   L.  T.    47  ;    7  Asp.   M.  C.  408 

P.  C ""-- 

Uzielli  V.  Boston  Marine  Insurance  Co.,  54  I-.  J.  Q.  B.  142  ;  15(,).  B.  I».  11  ; 

52  L.  T.  787  :  33  "W.  R.  293;  5  Asp.  I\L  C.  405— C.  A.      .         .         .     1239 

V. 

Valente  v.   Gibbs,  6  C.  1).    (x.s.)  270  ;    28  L.  J.  C.  P.  229;  5  .Tur.  (N.s.) 

1213;  7  W.  R.  500 ^'0 

Valiant,  1  W.  Rob.  64 •'•'■"'  '•") 

\aliev\  c.  Boyland,  35  L.  J.  C.  P.  215  ;   L.  I!.  1  C.  P.  3S2  ;   12  .lur.  (s.s  ) 

566  ;  14  L.  T.  362  :  14  W.  R.  637 •"-•» 

Yallancer.  Dewar,  1  Camp.  .503;  10  R.  R.  738 1LS9 

c.   Falle,  53  L.  .1.   (,).   B.  459  ;  13  Q.  B.  D.   109  ;  51   L.  T.  158  ; 
32  W.  R.  769  ;   5  Asp.  U.  C.  280  ;  48  .1.  P.  519  ....        13/ 

Vallejo    (or  Yallezjo)    r.    Wlieeler,   1  Cowp.   143  ;    Loflt.   631  ;    and  see  1 

term  Rep.  32it •         ■      105,  1097 

Van  Baggen  v.  Baines,  9  Ex.  523  ;  2  C.  L.  R.  543  :  23  L.  J.  Lx.  213         .       26b 

Van  Casteel  r.  Booker,  2  E.x.  691 -"^ 

Van  Hasselt  r.  Sack,  The  Twentje,  Swabey,  456  ;  13  iMoore,  P.  C.  185  ;  2 
L.  T.  613  ;  8  W.  R.  423— P.  C.  Reversing  S.  C,  nam.  Tlie  West 
Friesland   (or  The  Twcntic),   Swabey,   454  ;    5  Jur.   (x.s.)  658       166,  960, 

962,  978 
Van  Omcron  ;•.  Dowick,  2  Cam[..  42  ;  11  R.  R.  656.  .         .  .     525,   1302 

Vandcrplank  c.  .Miller.  U.  k  iM.    169 685,    6!t2 

Vandyck,  47  L.  T.  694  ;  5  Asp.  M.  C.  17-C.  A.    Allirming  7  P.   1>.  42     593.  604 

V.  Hewitt,  1  Kast,  96  ;  5  R.  it.  516 l:">03 

Vanguard,  6  C.  Rob.  207 H- 

\'anner  v.  Frost.  39  L.  J.  Ch.  626 •"'" 

Vargas,  15  Jur.  710 _•       9S*'* 

Vaux  v.  Slieller.  The  Immaganda  Sara  Clasina,  8  .Moore.  P.  C.  <5    736.  /85.  M.. 
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Velasquez,  The  Velasquez  (Owners)    c.  The   Star  of  Cevlou  (Owners"),  4 
Moore,  P.  C.  (x.s.)  42(5 :  3<;  L.  .1.  Adni.   19  :  L.  R.  1   W  <\   494  ;  Iti 

L.  T.  777  ;  16  W.  I!.  89 770,   774,   >si:J 

Velocity,  General  Steam  Navigation  Co.  r.    Hedlev,  tj   Moore,  l\   0.  (.s.s.) 
263  ;  39  L.  .1.  Adni.  20  :  L.  1!.  3  P.  C.  44  ;  21  L.  T.  fi86  ;  18  W.   R. 

264 786,  787,  811,  81.',  8-30 

Velthaseu  i:  Ormsley,  3  Term  Rei).  31.^>    ....         837,  922.  927.  928 

Vennall  v.  Garner,  1  Car.  &  .M.  21  ;  3  Tvr.  8.^. 685 

Venus,  Cargo  c:  L.   R.    1     .\.   &  K.    '-0:   12  -Inr.    ;n.s.)  37it  :    11   W.   K. 

460 •         •        '^''^J.   '»'*'4 

Vera  Cruz  (Board  of  Trade   Inquiry  :  IJoth  to  Blame  ;  Breacli  of  Regula- 
tions), 9  P.    \).   88.     Reversed  as  to  Lord  Campbell's  Act, 

see  S.  C,  infra 700,  876 

Seward  r.  The  Vera  Cruz  (Owners)  (Lord  Campbell's  Act),  54 
L.  .1.  Adni.  9 ;  10  A])p.  Cas.  59  ;  52  L.  T.  474  :  33  W.  R.  477  :  5  Asp. 
iM.  C.  386  ;  49  .1.  P.  324— H.  L.  (E.)  Affirmuig  S.  C,  53  L.  .T. 
Adni.  33  ;  9  P.  D.  96  ;  51  L.  T.  104  ;  32  W.  R.   783  ;  5  Asp.  U.  C. 

270— C.  A S38(2) 

Verdon  f.  Wilmot,  2  Park.  Ins.  (Stli  cd.)  696,  7i 1169 

Vernon,  1  W.  Rob.  316 759 

Vertue  c.  .Jewell.  4  Camp.  31 570 

Vesta  (Salvage).  2  Hag.  A<lm.  189 637,   647 

,,     (Compulsory  Pilot),  51  L.  J.  Adni.  2.-.  :  7  I'.  D.  240  ;  46  L.  T.  492  : 

.30  \V.  R.  705  ;  4  Asp.  .M.  C.  515 78ii 

Vezian  r.  (hant.  2  Park.  Ins.  (8th  ed.)  671 1167 

\'ianna,  Swabev,  405 696 

Vibilia,  1  W.  Rob.  1 198.  201,  215 

Victor  OVrrest  of  Cargo).  Lusli.  72  :  29  !..  .1.  Adni.  110  :  2  L.  T.  331      72n,  977, 

1008 

„       (Sale),  13  L.  T.  21 161 

Victor  Covaceviteh,  54  L.  .1.   Adni.    18;  10  P.   D.   40:  52  L.  T.   632:  5 

Asp.  M.  C.  417 817,  997 

Victoria  (Pilot),  Ir.  Rep.  1  K(|.  336 776,784 

(Disbursements  bv  .Mate),  37  L.  .1.  Adni.  12         .  .  .        107,953 

„       (Sccmrity  for  Co.sts),  1  P.  I).  280  ;  34  L.  T.   931  :  24  W.   R.  59<i : 

3  Asp.  .AL  C.  230— C.  A K'lO 

,,   (Lights),  3  W.  Rob.  49 787,  788,  803,  804 

,,   (Possession),  Swabey,  40^  :  5  .Inr.  (n.s.)  204  :  7  W.  R.  330    .   956 
,,   (Limitation),  57  L.  .L  A.lm.  103:  13  I*.  I>.  125;  59  L.  T.  728: 

37  W.  R.  62  ;  6  Asp.  M.  C.  :J35 745,   753 

.,        (Damage  to  Cargo  ;  Collision),  56  L.  .1.  .Vdni.  75  ;  12  P.   D.  105  ; 

56  L.  T.  499;  35  \V    R.  291  ;  6  Asp.  M.  ('.120         .  .  .  .        969 

Vietorin  f.  Cleeve,  2  Str.  125(1 1169 

Vildosala,  The  Kmeial.l,  TIm'  Sal(dlite,  Tii.'  Toiler,  12  L.   T.   M  ;    I    Asp. 

M.  C.   22S • lOtil 

Village  Belle,  :iO  L.  T.  232;  2  As]..  -M.  C  228 277 

Viiiier.s,  J,i  rr,  .ited  Hob.  79 93n 

Vindol.ala,  58  L.  .(.  Adni.  51  ;  14  P.  D.  5o ;  (iO  L.  T.  657  ;  37  W.  I!.  409: 

6  Asp.  M.  C.  376— C.  A 47  (2).  55,  59,  960 

Vindomora,  The    Vindoniora  (Owners)   r.    I.iinib,  [1891J  Ap]).   Cas.    1  ;  03 
L.  T.  749  ;  6  Asji.  .M.  C.  569  —  11.  I,.  (K.)     Allirining  59  L.  .1.  Adni. 

8:  14  P.  D.  172;  38  AV.  I!.  69 7nl,  786.   SOI 

Vine,  2  Hag.  Adm.  1 622 

Vinkestone  c.  Kbdeii,  1  .Salk.  24S 886 

Violet  r.  ma'.;ne,  (  ro.  .bie.  514 .s:i7,  934 

Violett  <•.  AUnnlt,  3  Tamil.    119;   13  Pi.   1.'.   676 1219 

Virgil,  2  \V.  Rob.  201 >^03 

Virgo  (Inevitable  Aecidentt,  35   I..  T.  51  !i;  25  W.  R.  397  ;  3  Asp.  .M.  (J. 

285 705,   859 

,,     (Crossing  Itiile),  Tin- O.'eano  and  Til.'  Virgo,  :;  P.  D.   M  Ml.  830 

Virtue,  ]  S|)iiiks,  77         ....         •  .         .         ■         •       9;)/ 

Visg.-r  r.  Pre.seott,  5  Ksp.  LSI  ;  8  I!,    ll.    SUi 1109.    1142 

Vivar,  2  P.  D.  29  :  35  L.  T.  7K2 :  25  W.  R.  453  :  3  Asp.  .M.  ( '.  :;0S-C.  A.     759.  974 
Vivian  c.  .Mer.sey  Docks  and    Haiboiir  Board,  39  L.   .1.   C.    P.   3;    h.   II.   •< 

C.  P.  19;  2]  L.  T.  362 '^'•"' 

Vivid  (Cidli.sion  ;  Koul  Berth),  42  L   .1.  Adm.  57  :  2.s   I,.  T.  .375  ;  1    Asp. 

M.  C.  601 _     •  •  •        "'•"'   "''r 

,,      (Collision;   KiM-p  her  (.'oiir.se),  7  Not.  of  Ca.s.    127     ....       ^15 
,,     Churchward   o.    i'aline.r  (Speed    in  Fog),   10  Moore,    P.    C    172;    4 

W.  R.  75.5— P.  C.     Allinning,  Swabey,  88;  4  AV.  R.  504  .  '''.'1.   .x()4 

Vivienne,  56  L.  J.  Adm.  1h7  :  12  P.   D.    185:  57   L.  T.   316:  3f.  W  .    ll. 

110;  6  Asp.  M.  ('.  17H "•''•' 

Vlierboom  v.  Chapman,  13  M.  .v  W.  23u ;  13  L.  .1.  L.x.  384  ;  8  .Inr.  Ml    .       ::7  I 
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\'olaiit  (.luiisilu-tiuii  :    Liinitiitioii  ;  Costs),  1  Not.  of  Cas.  r>0:J  :    1  W.  Koli. 

;58:) 738,  744,  10-,>1 

Volcano,  2  W.  Kol\  :',.'!7 695(3) 

Yon  Tuj^eln  r.  Dulmis,  -2  ('3111)1.  Iril 1]7'2 

Vooi'waaits,  Tlie,  and  The  Kliedivi',  Htoonivaart  Maatcliappy  Nederland  r. 
Peninsular  and  Oriental  Steam  Navigation  Co.  (Divi.sion  of  Loss),  52 
L  .1.  Adra.  1  :  7  App.  Cas.  795  :  47  L.  T.  108  ;  31  AV.  R.  249  ;  4 
Asp.  .Ai.  C.  507— H.  L.  (E.)       ....  73.5,736,737,738,743 

Voorwaarts,  The,  and  The  Khedive,  Stoonivaart  iMaatschappj'  Nederland 
c.  Peninsnlar  and  Oriental  Steam  Navigation  Co.  (Intringement  of 
Kegulations),  52  L.  .T.  Adni.  1  ;  5  App.  Cas.  876  :  43  L.  T.  610  :  29 
W.  R.  173  ;  4  A.sp.  M.  C.  360— H.  L.  (E.)     690,  711  (2),  760,  785,  824,  827 

Vortigern,  Swabey,  518  ;  1  L.  T.  307 842,  843,  992 

Yrede,  Lush.  322  ;  30  L.  J.  Adm.  209 625  (2) 

Vreede  Scholtys,  5  C.  Rob.  5,  n 27 

\'rouw  Margaretha,  4  C.  Rob.  103    ........       675 

Vrow  Anna  Catharina,  6  C.  Rob.  269 376 

Vrow  Elizabeth,  5  C.  Rob.  2 27 

Vrow  Henrietta,  5  C.  Rob.  75,  n 376 

Vrow  :Mina,  1  Dods.  234 125,  953 

Vulcan,  The,  and  The  Ikdin,  9  Ct.  of  Sess.  Cas.  (4tli  sor.)  1057         .         .       640 


W. 
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Cas.    503 :    57    L.    T.    701  ;    36   W.    R.    353  ;   6  Asp.  M.   C.   207— 

H.  L.  (E.) 329,  553 

Xenos   i:   Addersley,   Tlie   Evani^disnnxs,  12   .Moore,  P.   C.   352  ;    Swabey, 

378  ... ' 852,  856,  980 

„       r.   Vox,  38  L.   .).   C.   V.   351  :    L.  K.  4  C.  i».  665  ;  17  W.  K.  893— 

Ex.  Ch 1084,  1272 

,.       r.  Wickhani,  3<;  1..  .1.  C.  P.  313  :  L.  K.  2  H.  L.  296  :  16  L.  T.  SOO ; 
'  16  W.  R.  38       .         .         . It^ii",  1336 

Y. 

Ya  iM.Vcr.uw  (otherwise  The  Glasgow  ),S\val  ley,  145  ;  12  Moore,  1'.  ('.  355,  n.; 

2.1nr.  (n.s.)  1147;  5  W,  R.  10  .         . 161 

Yallop,  Er  parte,  15  Ve.s.  60  ;  10  R.  R.  24 28,  1145 

Yan  Yean,  52  L.  ,T.  Adm.  67:  8  W  D.  147  :  49  L.  T.  187  :  -il  W.  R.  950; 

5  Asp.  iM.  C.  135 601 

Yarmonth  (Corporation)   c.  Simmons,  47  L.  .1.  <'Ii.  792;   in  Cli.  1).  518; 

38  L.  T.  881  ;  26  AV.  R.  802 8S8 

Yate.s  V.  Dnff,  5  Car.  &  P.  369 866 

,.      V.  Hall,  1  Term  Rep.  73 69,  85 

,;  /•.  Mennell  (or  Meynell).  8  Taunt.  302  ;  2  .Moon-,  297  :  19  K.  R.  527  439 
„  /'.  Railston,  8  Taunt.  293  ;  2  Moore,  294;  19  R.  i;.  521  .  .  .439 
,,      r.  Whyte,  4  Ring,  (x.c)  272:  2  Scott,  640;   7  L.  .1.  C.  I'.  116         .       729 

Yeames  r.  Lindsay,  3  L.  T.  855  ;  9  W.  R.  313 918 

Yeo  V.  Tatem,  The  Orient,  8  Moore,  P.  C.  (N.s.)  74  ;  40  L.  .1.  Adm.  29; 

L.  R.  3  P.  C.  696;  24  L.  T.  918  ;  20  W.  R.  6  ;  1  Asp.  ^\.  C.  108      845,  976 
Yorkshireman,  2  Hag.  Aihn.  30.  //.    ........       732 

Yonle  i\  (jhajiinan,  6  Ct.  of  Sess.  Cas.  (3rd  ser.  )  427 392 

York,  Duke  of  (or  Lin-^tred   r.   Le  Seignein' Adniiial),  1   Keli.  657;  1  Sid. 

pt.  1,  178 ' 935 

Young,  Ex  fade,  2  Ves.  &  P.  242  ;  2  Rose,  78,  n.  ;   13  K.  R.  73       24,  44,  45,  67 

r.  I^.rander,  8  East,  in 41 

„      r.  Fewson,  8  Car.  &  P.  55 868 

.,       r.  Lin.lsav,  27  Reav.  405 444 

„       '■.  Mnrllc'r,  5  El.  &  Bl.  7.-.5  ;  25  P.  .1.  (,).  H.  94  :   2  .Inr.  (N.s.)  393  ; 

4  W.  R.  149— Ex.   Cli 404,  488,  534 

,,      '•.  Xeill,  32  Peav.  529  ;  2  X.  R.  212  :  9  .lur.  (x.s.)  97(i  ;  9  L.  T.  9  ; 

11  W.  i;.  1052 -^5,  563,  918 

,,      r.  Turing,  2  Scott  (n.i;.)  752  ;  2  Man.  &  G.  593   ....     1225 
Young  .lames,  .39  L.  .1.   Adm.  1  :  L.   P.  3  A.  &  E.   1  ;  21   L.  T.   397  :  18 

W.  P.  52 753,   937 

Yonrri,  The,  and  Tlir  Sprarman,  10  Aj.p.  Cas.  276  :  53  L.   T.  29  ;  5  Asp. 

M.  C.  458— ]\  C 823,  827 

Z. 

Zmm.k,  53  P.  .1.  Adm.  72  ;  9  V.    H.  1  14  ;  .50  L.   T.  695  :  32  W.  R.   1003  ; 

5  As)..  M.  C.  252 SOo,  802  (2),  803,  826 

Zanzibar,  61  L.  .1.  Adm.  81  ;  ilS92]  P.  233;  68  P.  T.  297  ;  40  W.  R. 

702  ;  7  Asp.  M.  C.  258 699,  748 

Zephvr  (Suit  t/(  ^;^/vs'(j/(f//;)),  11  L.  T.  351  ......   715,  851 

,,"     (Salvage).  2  Hag.  Adm.    43 .''33 

Z.-phyrus,  1  W.  Rob.   :529 597,   608 

Zi'ta,   ]\Iersey  Doeks  and  Harbour  Poard   v.    Turner  (A'lniiralty  :    Pilot), 

63  P.  J.  Adm.  17  :  [18931  App.  Cas.  468  ;  1  R.  3o7  ;  'i!i  P.  T.  i>30  ; 

7  .Vsn.  M.  C.  309;  57.P  P.  660— H.  L.  (E.) 941 
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Zeta  (Wreck),  44  L.  J.  Adm.  22  :    L.   It.  i  A.  &  K.  460  :  ^3  L.  T.  477  ; 

24  W.  R.  180  :  3  Asp.  M.  C.  73 629 

Zeus,  13  P.  D.  ISS  :  59  L.  T.  344  :  37  W.  K.  127  :  6  Asp.  M.  C.  312        .  93ir 

Zipsey  r.  Hill,  1  F.  &  F.  r)70 517 

Zodiae,  1  Hag.  Adm.  320 205,  224 
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42 
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48 
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61 
73 

74 
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92 
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161-164 

166  . 

167  . 

170  . 
177  . 
197  . 

200  . 
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220  . 


Kirby  r.  Hodgson  :  read  "Kirkley  r.  Hodgson." 

Jones,  Em xxii'^c  :  fur  "4  Man.    k  Vi.   450,"  wad  "4   M.   &  S. 

450." 
Cole  r.  Doyl(!  :   j-ead^  "Cole  v.  I'uikin." 
Moss  V.  Mills  :  add  "Kain  r.  Old,  2  P..  k  C.  627  :  2  L.  .1.  K. 

B.  102;  4  1).  &  R.  52." 
For   ""Watson   r.  Shelley,  1  Term  Kep.  30,"  read  "Walton  i: 

Shelley,  1  Term  Rep.  296  " 
"Owner  —  Ownership  of  Cargo  —  Evidence.  —  As  against   a 

wrongdoer  the  shipowner  is  ^)/'iwi(t /ac/c  owner  of  the  goods 

on  hoard.     Jlranclxr  v.  Muli/ueux,  2  B.  &  C.  627." 
Blunt  r.  Cnmyus  :  fur  '■  2  Yes.  331,"  read  "  2  Ves.  Sen.  331." 
Miller  v.  Mackay  :  for  "34  Beav.  295,"  read  "31  Beav.  295." 
Manners  v.   Raeburn  :  for   "  10  Ct.    of  Sess.    Chs.   (4th  ser.) 

899,"  read  "  11  Ct.  of  Sess.  Cas.  (4th  ser.)  899." 
Brenan  r.    Preston  :  for   "2  W.  R.  138,"  read  "2  De  G.  M. 

k  G.  813— L.J.J.  :  and  see  ,S'.  6'.,  1  W.  R.  69,  86.  122,  172." 
Lord  Advocate  v.  Grant  :  read  "Lord  Advocate  v.  Clyde  Steam 

Navigation  Co." 
Cameron  v.  Nystrom  -.for  "48  L.  T.  722,"  reeid  "  68  L.  T.  722." 
"Common  Carrier-  Indian  Law. — 'I'he  liahility  in  India  of  a 

shipowner  as  a   common   carrier  is  governed  hy  the  English 

common  law,  and  is   not  allected  by  the  Indian  Contract 

Act,  1872.    Irrauunhbi  Flotilla  Co.  v.  Bi'{/wandass,  65  L.  T. 

595  ;  7  Asp.  M.  C.  129— I'.C." 
Barclay  v.   Cucnlla   /   (!nma  :    for 

Dougl.  389." 

Ir 


h'v.  :    /"')/ 


"3  Dowl.  389."  read  "3 
i;.  9  Cli.  20,"  read  "Ir.  R. 
A  dm.  53"  read  "28  L.  J., 


Moore  v.    ^Midland 

9C.  L.  20." 
Michell  V.    Brown:  /;*/■  "28  L.  J 

M.  C.  53." 
Headley  r.  Pinckney  dv:  Sons'  Steamship  (_'o.     Tlie   tirst  words 

of  the  paragrajih  should  read  as  follows  :  "The  captain  of  a 

merchant  ship  is  a  fellow  servant  of  the  seamen  ;  and  the 

shipowner  is  not  liable  for."  &c.     And  add  liere  and  at  cols. 

73,  135,  ",S'.7^.  Leddy  V.  Gibson,   11  Ct.  of  Sess.   Cas.    (3rd 

ser.)  304." 
Sir  Charles  Napier:  for  "43  L.  T.  364;    4  Asp.  M.  C.  321," 

tecul  "42  L.  T.  167  ;  4  Asp.  M.  C.  231." 
Huntley  v.   Sanderson:    fir  "1   Car.   &   M.   467,"'   read    "1 

Cronijit.  &  Mus.  467  ;  2  L.  J.  Ex.  204." 
For   "  Burrell  v.  McBragne,  I.slay  (Owner  of)  v.  Patience,  22 

Ct.    of  Ses.s.    Cas.    (4tli   .ser.)     224,"   read     'iMcBravne    r. 

Patience,  The  Islay,  20  Ct.  of  Sess.  Cas.  (4th  ser.  i  224"." 
Boniba  :  rceul  "Bonita.  " 
Douglas  V.  Russell  :  before  "4  Sim. 

488.     Affirming,"  &c. 
Wills  V.  Burrell  :  add  "Cf.  Baylev 

4  Asp.  M.  C.  59." 
Delete  "Payne  v.  Smith." 
Stephens  r.  Sole:  delete  "1  A^es.  352,  S.  C." 
Johnson  v.  Shifipen  :  for  "11  Mod.  79,"  read  "  6  Mod.  79." 
Statfordshire  :  delete  "25  L.  T.  137." 
Hersey  :  add  "  Affirmed,  3  Moore,  P.  C.  5." 
Edward   Oliver:    delete   "the   references,"   and  read   ^'siqrra, 

col.  216." 
Priscilla:  >/•  "2  L.  T.  272,"  rrad  "1  L.  T.  272." 


'133, 


■insert  "  ]  Myl.  &  K. 
Iwick,  39  L.  T.  429  ; 
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Col.  225 

„  231 

,,  244 

,,  252 

,,  253 

,,  2*30 

,,  289 

,,  314 


33] 

33tj 
356 
383 


Aline  :  for  "  2  W.  Rob.  Ill,"  recul  "  1  W.  Rob.  111." 
Glascott  V.  Lang  :  (Mete  "2  Ph.  323." 

read    "Esposito    v.    ]}o\vdeii,    Infra, 


3'.i2 


309 
404 


425 

444 

485 

487 


J2<i 


,,     5«J4 


for   "3  Asp.   M.  C.  223," /-m/ 


ol. 
4  Asp. 


'4 


7(5   L.    T.    310  ;   45 

■liS;'  read  "2  RoUe 


Bow  Jen,   Kv  parte 
1142." 

Capper  v.   Wallace 
il.  C.  223." 

Ricliardsons,  Sanmel  &  ('c,  In  re  :  /hr  ",S'.  C.  in  C.  A."  read 
"Affirmed,  6(5  L.  J.  (,».  li.  S68  ;  i'T  L.  T.  479  ;  8  Asp.  M.  C. 
3.30." 

Alhanibra  :  for  "43  L.  T.  1)3(3,"  read  ••44  ],.  T.  63(3"  ;  and 
at  rol.  243 

Corklin^'  r.  iSIassej' :  for  "1  Asp.  M.  C.  ]S,"  ,-iad  "2  Asti. 
M.  C.  IS." 

Posth'tliwaite  r.  Freel)odv  :  for  "  7  Asp.  M.  C.  302."  read. 
Asp.   M.  C.  30-2." 

(irioves    c.   King:    «(W   "  Cf.    ]\linna    Ciaig  Stcanishi])  (^'o, 
Chartered  Mercantile  Bank  of  India,  I^ondon  and   China 
L.  .1.  (,).   B.  339  :    [1897]  1   <,>.   B.   460 
AV.  R.  338  ;  8  Asj).  M.  C.  241." 

Pickering  r.  Barclay  :  for  "  2  Kolle  Aln 
Abr.  58  ;  Stybs  132!" 

Swift:  for  "5  C.  Rob.  320,"  read,  "1  Dods.  320." 

Di'.'k  v.  Lunisden  :  for  "  Peake,  251,"  read  "  1  Peakc,  189." 

Sibson  V.  Ship  Barcraig  Co.  :  for  "2  Ct.  of  Sess.  Cas.  (4th 
ser.)  91,"  read  "  24  Ct.  of  Sess.  Cas.  (4th  .«cr.)  91." 

Asfar  r.  Blundell :  for  "[1895]  2  Q.  P..  196."  m/'/  "'^1896i  1 
(,>.   H.  123.     Atiirniing,  i:.  P.  481." 

Boson  c.Sandford  :  for  "  Levinz,  pp.  3,  258."  read  "  Levinz, 
■     pt.  3,  258." 

Mitchell  r.  Biun  :  for  "2  Ct.  of  Sess.  Cas.  (4tli  .ser.)  900," 
read  "1  Ct.  of  Sess.  Cas.  (4th  ser.)  90(i." 

Collier  v.  Hin.le  :  dehie  "  17  L.  T.  341." 

Sanders  v.  Vanzeller  :  dele/e  "2  (i.  k  I).  244." 

.Moeller  r.  Young  :  for  "  3  .lur.  in.s.)  '3[t3,"  read  "  2  .hir.  (n.s.) 
393." 

Capper  c.  Korster  -.for  '■:',  Scott,  129,"  read  "5  Scott,  129." 

Hogarth  r.  Miller  :' /or  "16  Ct.  of  Sess.  Cas.  (4th  ser.)  599," 
read.  "18  Ct.  of  Ses.s.  Cas    (4th  .ser.)  599." 

Brown  r.  Tanner  :  Reversed  on  another  inn'.xt  :  see  col.  396. 

Harris  e.  Best  Ryle}'  :  defe/e  "l{yley." 

Sceger  r.  Duthie':  add  "Affirmed.  8  C.  B.  (n.s.)  72  ;  30  L.  J. 
C.  P.  65  ;  7  Jur.  (.v.s.)  239  ;  3  L.  T.  478  :  9  W.  P.  166— 
Ex.  Cii." 

Wa-stalf /■.  .Viiderson  :  for  "44  L.  T.  720,"  read  "42  L.  T.  720." 

Willianis  r.  Dobbie:  for  "10  Ct.  of  Ses.s.  Ca.s.  ^4th  .ser.)  982," 
rrad  ••11  ct.  of  Sess.  Ca.s.  (4th  ser.)  982." 

Cannau  e.  .Meaburn  :  frr  "1  L.  .1.  (o.s. )  C.  P.  84,"  read  "2 
L.  .1.  (O..S.)  K.  B.  ()6  "  :  and  I'rhie  "  2  Moore,  C33  "  ;  ami  so 
at  col .  738. 

Firth  r.  Forbes  : /w  "  1 0  Jur.  (.n.s.)  1113:  M  AV.  P.  '29], '' 
rrad  "8. lur.  fx.s.)  115;  11  W.  R.  14." 

"  Stoppage  in  Transitu — Goods  in  hands  of  Warehouseman. — 
(ioods  pnriliascd  nf  li.  in  liuinloii,  by  .\.  Ii\iiig  al  l''al!i!iiutli, 
wen-  sliip|)cd  for  I'alnioiilli,  and  on  the  same  day  an  invoice 
was  sent  by  15.  to  .\.  On  aiiival  of  tin-  steamer  at  Falnionth 
the  goods  were  landed  and  taken  to  C.'s  warehouse.  C.  was 
in  the  liabit  of  warehousing  goods  at  the  lisk  and  subject  to 
the  ord'-r  of  the  consignee,  with  the  e.xcliisive  right,  as 
between  liim.sfdf  and  the  shiitownei-s,  of  delivering  to  the 
consignee.  Five  days  after  A.'s  bankruptcy,  B.  telegraphed 
to  C.  not  to  delivir  the  goods: — lltdil,  tliMt  tlie  transitns 
was  not  at  an  end,  and  that  IS.  had  tiie  right  to  stop  deliverv. 
/.'arrmr,  K.r  ,iarli\  ]Vi<rs,l,ll,  /,/  /> ,  »!  Cli.  I).  7^3:  46  P.  J. 
P.k.  71  ;  .".6  L.  T.  325  :   25  W.  W.  4t;6  :  .".  As)..  M.  C.  387." 

"  Stoppage  in  Transitu  Goods  on  board  Ship  of  Purchaser. — 
15.  &  (-'o.,  acting  as  agent.--  in  Knghind  lor  a  foreign  prineipal, 
inuvhased  frrtm  F.  ^:  Co.,  in  Kngland,  cement  for  the  New 
V'ork  market.  The  cement  was  ordereil  to  be  sent  alongside 
a  vessel  whiili  1!.  h  Co.  Inul  purchased  lor  their  piineipal.  and 
was  shipi)cd  on  board  that  vessel.  .Mate's  reeeipls  tor  the 
<;enient  were  tuiken  liv  F.  k  Co.,  iind  handed  by  iliem  to 
Pi.  &  S.,  who  exchanged  them  for  bills  of  hniing,  in  which 
J5.  4^;  S.  were  nameil  as  shippers,  making  the  eemejit  deliver- 
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602 

607 
618 

619 

622 
624 
631 

635 

631) 

64S 


;iMi-  to  tlie  (Milur  of  I!.  I'v:  S.  1!.  &  S.  j^i'vc  directions  as  to 
tile  destination  of  tlic  goods  and  tlie  sailini;'  of  the  vessel. 
During  tlie  voyage  to  Is'ew  Vorlc  B.  .t  S.  liecanie  banki'upt. 
F.  <k  Co.,  who  knew  that  the  ship  belonged  to  the  jjrincipal 
of  B.  &  S.,  and  that  the  cement  was  houglu  for  him,  claimed 
us  uniwid  vendors  to  stop  it  in  transitu  :  — Held,  that  tliej' 
were  not  entitled  to  stop  it.  Uniiiti  SiJva  <(.•  Smi,  Francis, 
E.r.  parte,  56  L.  T.  577  ;  4  Alorrell,  146  :  6  Asj..  M.  C.  138." 
Col.    577   .  .     Fowler  r.  McTaggart :   for  '■  l!\iii(r,"   read    "  K}'mer."      Add 

"Cf.    Wright' 'r.    Mitchell,    ii    Ct.    of  Sess.  •  Cas.    (3rd   .ser.) 
516. "■ 
580  .  .     Sheppard  e.  Wright:   f'lr  ",SlK)\ver,  P,  C.  2o,"  read  "Shower, 

P.  C.  18." 
582  .  .      Pichardson    r.    Nourse  :     fur    "3    15.    &    Ad.   237,"   re'id    "3 

]',.  .^  Ahh  237."" 
J)a  Co-:ta  r.  Xewnham  :  i/i/r/c  "2  Purr.  407." 
Stewart  r.  West  India  &   I'acifir  Steamship  Co.  :  fnr  "1  Asp. 

II.  C.  528,"  read  "2  Asp.  M.  C.  32"  ;  and  at  col.  1246. 
Cambrian:  add  "Cf.  The  Helvetia,  8  A.sp.  M.  C.  264,  v." 
For  "Rex.   r.   Cinqtie  Ports   (Lord  "Warden),"  vad   "Cinque 
Ports  (Lord  Warden)  r.  The  King  in  hisollice  of  Admiralty." 
Duke    of   Manchester:  for   "2  W.    Pob.    470."  &c.,    read  '"6 

:\loore.  P.  C.  90.     Aftirnnng,  2  W.  Rob.  470,"  &c. 
Nellie  :  fur  "21  L.  T.  51H,"  read  "  29  L.  T.  516." 
Charlotte    Wylie  :  for   "2    W.    Rob.    495,"   read   "  1  W.  Rob. 

495." 
Sappho:    /;</•   "24   P.   T.   7'.'5."'   read  "28  L.   T.   825;  2  Asp. 

]\l.  C.  4." 
Ilaiijiy  lieturn  :  add  "The  I'avorite,  2  W.  Rob.  255." 
For  "Colly  r.  Watson,"  read  "Colby  v.  Watson." 
Xorma  :  for  "5  L.  T.  340,"  read  "3  L.  T.  340." 
Ella   Constance:  /(-/-"IS    L.    .1.    Adm.   V.>\,"  read  "33   L.   ,1. 

Adu].  191." 
Schiller,  C'an/oex:  ilclete  ''3  Asp.  M.  C.  226." 
Palnivra  :  for  "25  L.   T.   804  :  1   Asp.   31.   C.  278,"  read  "25 
P.  T.  S8'4  :  1  Asp.  M.  C.  182." 
662  .         .     "Salvage — Jurisdiction     Service    of  Writ. — A    foreign    ship 
stranded    on    the    Pnglisii   coast  and    her  master  contracted 
with  a  foreign  salvage  c'lUipany  to  i>ay  them  half  the  value 
of  the  ship  when   salved.     She  was  Hoated  and  brought  to 
Southampt(ni.      The   salvage   company  instituted   a   salvagi^ 
action  claiming  payment  of  the  sum  agreed   upon  : — Held, 
that  there  was  no  jurisdiction  to  order  seivice  of  the  writ 
upon  the  defendants,  because  there  was  no  obligation  upon 
them  to  pay  the  money  within  the  jurisdiction,  within  the 
meaning  of  Order  XL,  r.  1  (r.)  ;  ami  that  the  existences  of 
the   salvage   lien   made   no  dilferenee.      Tlie  Eider,  Nephme 
SaJru<ie  Co.    v.    A'orddeutscher  Lloyd,    62    L.   J.    Adm.    65  ; 
[1893]  P.  119  ;    1  R.  593  ;    69  L.  f.  622  ;    7  Asp.  M.  C.  354 
— C.  A."  ;  and  at  col.  975. 
674  .         .     "Salvage — Tender — Costs. — Where    the  tender  Avas  adequate 
and  tiie  salvors  had  iuciirred  no  risk,  the  Court  nevertheless 
refu.sed   to    condemn    the    salvor^    in    costs.     Peculiarity  of 
.salvage  cases  in  this  respect.     T/a   JFilUam,  5  Not.  of  Cas. 
108." 
687  .  .     Ceneral  Steam  Xavigation  Co.  e.  .Morrison:  add  "Affirmed,  8 

Ex.  733  :  22   L.   .1.    Kx.   233  ;  17  Jur.  5o7  :  1  W.  R.  Ill- 
Ex.  Ch." 
Xor  :  delete  "22  W.  P.  30"  ;  and  at  col.s.  697,  805. 
Scotu)  :  add  "  Cf.  The  Dunstanborough,  [1892]  P.  363,  »." 
.lohn   Fcnwick:  for  "L.   R.   4  A.   k'E.   uOO,"  read  "  L.  R.  8 

A.  .'c  E.  500  "  ;  and  at  col.     88. 
Sea  Xymph  :  de/ete  "15  L.  T.  103  "  :  and  at  col.  809. 
Aguadillana  : /or  ".30  L.  T.  ^97. "read  "60  L.  T.  897." 
Secret:   add    "The   Tliomas    Powell   and   The   Cuba,  14   L.   T. 

603." 
AVilliam  Lindsay:  delete  "22  W.  R.  6." 
For  '•  Inllexiblc,"  read  "Ironmaster." 
Palestine:  delete  "1  Asp.  M.  C.  468." 
715  .  .     River  Wear  Commissioners  r.  Adamson  :   /'*/•  "  4t)  L.  .1.  '}.  15. 

S3  ;    24  W.   R.    872,"  read  "47  L.  J.  (,•.'  P.  li'S  :    26  W.  IL 
217." 
719  .         .     Sisters  :  for  "6  Asp.  M.  C.  583,"  read  "3  Asp.  M.  C.  122." 


688 
690 
696 

697 
700 
704 

706 

708 
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cxli 


Col.   7 -'4 


772 

785 


786 
799 


80') 
808 


Sll 


818 


8-22 
82;J 


837 
839 


840 


84  1 
84!l 
854 


858 

860 

863 

87!» 

881 
S(»3 

Jtlii 


and  at  col.  S.IQ. 
"L.  R.  3  P.  C. 


read  "53 
C.  360  " 


Compagnie  Fraiicaise  dc 

"1  Spinks,  31." 

"      /or  "6  L.  T.  400," 


Charkich :  for  "  22  W.  R.  437,"  read  "  21  W.  R.  437." 
"Wild  Ranger:  fur  "32  L.  J.  Adm.  49,"  read  '^31  L.  J.  Adni 

206." 
Vera  Cruz  -.for  "9  P.  D.  96,"9-c«f/  "9  P.  D.  88" 
Ocean  Wave  :  for  "L.  R.  5  P.  C.  205,"  read 

205  "  :  and  at  col.  774. 
Rhosina  :  for  "53  L.  T.  210  ;  5  Asp.   M.  C.   114." 

L.  T.  30;  5  Asp.  M.  C.  460." 
Khedive  :  for  "  4  Asp.  M.  C.  567,"  read  "  4  Asp.  M 

and  at  col.  818. 
Rose  :  add  '-Inflexible,  H.M.S.,  Swabey,  32." 
"  Collision — Article  16— Steamship  dead  in  the  water — Fog. — 

A  steamship  lying  dead  in  the  water,  in  a  dense  fog,    on 

hearing  a  whistle,  may  get  such  way  on  her  as  will  enable 

lier  to  keep  under  command.     T]ie  Earl  of  Dumfries,    The 

Boskenna  Bay,  5  Asp.  ]\r.  C.  329  n. " 
Traveller  :  for  ''  2  W.  Rob.  197,"  read  "  3  Hag.  Adm.  370." 
Peckferton  Castle  :  for  "38  L.  T.  816," read  '•  37  L.  T.  816  "  : 

and  at  col.  810. 
For  '-St.  Andrews,"  read  "St.  Audries." 
Independence:  for  "4  L.   T.   553  :    9  W.  R.   587,"  read  "4 

L.  T.  563;  9  W.  R.  582." 
Emmy  Haase :  delete  "Maclaren   ( 

Navigation  a  Vapeur." 
Panther  :  for  "  6  Spiiiks,  31,"  read 
Mreander,  and  The  Florence  Nightingale 

read  "  8  L.  T.  34  "  ;  and  at  col.  822. 
River  Derwent :  for  "64    L.    T.    500,"  read   "62    L.  T.   45, 

infra,  col.  834." 
Dorrington's  Case  :  for  "  Moo.  916,"  read  "Sir  F.  Moore.  916." 
Alexandria:  add   "<?.  P.,  The  L'rania,  5  L.  T.  402";  and  at 

cols.  144,  945. 
Malvina: /or  "lyiish.  495,"  &c.,  read   "  P>r.   &  Lush.   57,  &c. 

Atlirming,  Lush.  459." 
"Parties — Amendment  of  Writ — Name  of  Plaintiff. — In  an 

action    in    ]iersonam   ior  collision,    the   name   of  the  agent. 

instead  of  that  of  the  owner  of  tlic  cargo  was  by  mistake 

insert('(l  in  the  writ,  and  the  mistake  was   not  discovered 

until  the  case  had  been  carried  to  the  House  of  Lords,  when- 

the  defendant's  ship  was  found  to  be  alone  in  fault  :-  Held. 

that  the  judgment  in  an  Admiralty  action  not  being  final, 

the  writ  could  be  amended  l>y  substituting  as  ])laintitf  the 

name  of  the  cargo-owner  fur  that  of  the  agent.      The  J)vke  if 

Bticdcwjh,   61  L.   J.   Adm.  57 ;  [1892]   P.   201  ;  40   W.   R. 

455  :  7  Asp.  M.  C.  294— C.  A."     And  at  cols.  974,  975. 
Haswell  :  add  "S.P.,  The  Amelia,  Lush.  311— P.  C." 
Earl  Spencer  :/or  "  4  Asp.  M.  C.  523, "  read  "2  As)).  M.  C.  523." 
^\'illiam  Hutt :  delete  "  1  Swabey,  696  ;  2  L.  T.  448  "  ;  and  at 

coL  855. 
Endeavour:  for  "rem,"  read  "sum." 

The  Daioz."     And  delete  "47  L.J.  Adm.  1  ; 
3  Asp.  1\L  C.  377— C.  A." 
/■</r  "8  P.  D.  11 7  :  49  L.  T.  23  ;  5  As]).  M.  C. 
lit  L.  T.  232;  5  A.sp.  M.  C.  127." 


Daioz :     delete 

37  L.  T.  137; 
Rigborgs  Minde 

UO,"  read  "8  P.  I),  i:- 
Peerless:  drlefr  "Lush.  30. 
Seine  ;  f,r  "2  L.  T.  340,"  r 
P.atnit  r.  Hartley  :  for  "  L. 

rend  "  L.  R.  7  Q.  J 5.  594  ; 
For  "  Davies  v.  Petley,"  read  "  Dimes  r 
liiiehanan  /•.  Civile  Lighthouses  'I'nistees 


'"/  "1  L.  T.  340  " 

R.   9  (,>.   15.  594  ;  29  L.  T.  968," 

26  L.  T.  968." 

Petley.' 

/".)/•  '"'1(1  Ct.  i.rSess. 


CiiK.  Mth  ser.)  '>:',\,"  nod  "1  ]  Ct.  ofSess.  ( 'as.  (4lh  sei.)  5:!1." 
'Unsafe  berth  Liability  Government  Dockyard.  ,\  bargi^ 
belonging  to  the  jilaiiitilis  was  moored  in  ('liMtli:im  Hoekyanl 
in  a  berth,  pointed  mit  by  the  loiemaii,  .iinl  was  tlien 
damaged.  In  an  action  to  recover  tiie  damage  from  the 
Port  Admiral,  the  Ailmiral  Superintendent,  and  the  <^)ueen's 
Harbour  .Master,  the  ollicials  in  charge  of  the  Dockyard,  the 
jury  found  that  the  berth  was  unsafe,  and  found  a  verdict 
for  the  jilaintill's.  Held,  that  the  doctrine  of  rrspondciit 
superior  did  not  apply  :  and  that  tliere  being  no  evidence 
that  the  defendants  invited  the  plaintiffs  to  the  lierth,  they 
were  not  liable.  JFri'/ht  v.  Lnhhridqe,  63  L.  T.  572  ;  t; 
Asp,  M.  C.  558- C.  A.' 

k 
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Col.    i>22  .         .     Peacock  r.  Luov  :  add  "  But  see  Itexz'.  Coombe,  1  Leach  C.  C. 
388." 
"Locality — Criminal  Jurisdiction. — The  Central  Criminal  Court 
and  the  High  Court  of  Admiralty  had  no  jurisdiction  to  try 
for  manslau<i;hter  the  foreign  master  of  a  foreign  ship  wiio 
drowned  a  British  subject  by  collision  with  a  British  ship 
within  two  miles  of  Dover  pier.     Reg.  v.  Keyn,  The  Fran- 
conia,  2  Ex.  D.  63  ;  26   L.  J.  M.  C.  17." 
,,     927  .         .     Johnson   v.   Drake:   add   "Gwynne  and  Constantine's   Case, 
cited  Godb.  386." 
Meretone  v.  Gibbons:  read  "  Menetone  r.   Gibbons";   and  at 
cols.  198,  201,  925. 
,,     928  .         .     Walker  v.  Adams  :  for  "2  Keb.  201,  722,"  read  "  2  Keb.  215, 
227." 
Barber  v.  Wharton  :  for  "  2  Barnard.    2,"'   read  "  1  Baruard. 
K.  B.  2." 
.,     929  .         .     .Johnson  v.  Shippen  : /o?-  "Mod.  79,"  rend  "6  Mod.  79." 
,,     St.JO  .         .     Waltham  j;.  Mulgar  : /or  "Moore,  776,"  read  "  Sir  F.  Moore, 

776." 
,.     932  .         .     Bennet   v.    Buggin  :    for    "4    Burr.    2032,"    read   "3    Burr. 

2035." 
,,     933  .         .     Medenham  i:  Foliam  -.for  "(iibb.  9,"  read  "Gilb.  9." 

Wharton  : /br  "3  Hag.  Adm.  141  n.,"  read  "3  Hag.  Adm. 

148  n." 
Read  v.  Chapman  :  for  "Keb.   394,"  read  "2  W.  Kel.  K.  B. 
226." 
,.     934  .         .     Spark  r.  Stafford  :  for  "  Hard)'.  185,"  read  "Hardr.  183." 

Tiiomson  v.  Smith  :  delete  "  2  Ld.  Kaym.  805." 
.,     935  .         .     i<'(jr  "  Hill's  Case,"  rc«rf  "Anon." 

',,  938  .  .  Staflbrdshire  :  for  "  25  L.  T.  137,"  read  "  27  L.  T.  46." 
,,  951  .  .  "Admiralty — Foreign  Enlistment  Act,  1870 — Tug  Towing 
Prize. — A  French  shi}i  of  war  captured  in  the  I'higlish 
Channel  a  Prussian  ship.  A  prize  crew  was  put  on  board, 
and  the  ship  was  subsequently  driven  by  weather  into  the 
Downs,  and  anchored  in  British  waters.  'J'he  French  consul 
at  Dover  engaged  a  British  tug  to  tow  the  prize  to  Dunkirk 
Roads  : — Held,  that  an  offence  under  s.  8  of  the  above  Act 
had  been  committed,  and  that  the  tug  was  forfeited  to  the 
Crown.  27(c  Gauntlet,  Dyke  v.  Elliott,  41  L.  J.  Adm.  65  ; 
L.  P.  4  P.  C.  184  ;  26  L.  T.  45  ;  20  W.  R.  497  :  1  Asp. 
M.  C.  211." 

" Arrest — Release  on  Bail.— Where  a  ship  is  arrested  for 

an  alleged  olfence  under  the  Foreign  Enlistment  Act,  1870,  the 
Court  ma}%  with  the  consent  of  the  Crown,  order  the  ship 
to  be  released  on  bail.  The  Gauntlet,  L.  R.  3  A.  &  E.  319  ; 
24  L.  T.  897  :  1  Asp.  M.  C.  45." 
" Telegraph  Cable. —  During  war  between  France  and  Ger- 
many an  English  company  contracted  with  the  French  govern- 
ment to  lay  down  telegraph  cables  on  the  French  coast,  so 
as  to  complete  a  line  of  communication  between  Dunkirk 
and  Verdon.  The  cable  was  shipped  on  board  a  vessel  at 
London,  which  was  arrested  for  violation  of  the  Foreign 
Enlistment  Act,  1870.  It  was  proved  that  the  undertaking 
was  primarily  of  a  commercial  and  not  of  a  military  or  naval 
character  : — lield,  that  the  shi))  must  be  released.  The 
International.  40  L.  J.  Adm.  1  ;  L.  R.  3  A.  ct  E.  321  :  23 
L.  T.  787." 

"^ Foreign  Enlistment  Act,  59  Geo.  3,  c  69. — A  British 

subject,  in  the  service  of  a  foreign  ]irince  at  peace  with  this 
country,  captured  a  British  vessel,  which  was  afterwards 
lawfully  condemned  as  prize  for  bieaking  blockade  : — Held, 
that  he  was  not  liable  to  an  action  at  the  suit  of  the  owner. 
Dohree  v.  Napier,  2  Bing.  (n.c.)  781;  3  Scott,  201;  5 
L.  J.  C.  P.  273." 
,,     956  .  .     John  «.  Siegmund  :  add  "But  see  The  Experimento,  2  Dods. 

38  (where  the  claimants  were  Biitish)." 
.,  957  .  .  "Writ — Foreign  Corporation — Address. — A  writ  in  personam 
for  service  within  the  jurisdiction,  addressed  to  a  foreign 
corporation,  without  giving  its  address,  set  aside.  2'hc 
IF.  A.  ShoUen,  57  L.  J.  Adm.  4  ;  13  P.  D.  8  ;  58  L.  T.  91  ; 
36  W.  R.  559  ;  6  Asp.  M.  C.  244." 
„  961  .  .  Hallidav  v.  Harris  :  delete  "Albion,"  "27  L.  T.  732."  and  "1 
Asp.  M.  C.  481." 
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Col.  975  .  .  "Appearance — Solicitors— Attaclinieiit. — In  a  collision  action 
in  rem  solicitors  accepted  service  of  the  writ,  which  they 
endorsed  to  the  effect  that  they  accepted  service  on  behalf  of 
the  defendants,  and  undertook  to  pnt  in  bail.  The  defendants 
subsequently  withdrew  their  authority,  and  the  solicitois 
did  not  enter  an  apjiearance: — Held,  that  they  had  not 
broken  their  undertaking  so  as  to  be  liable  to  attachment. 
The  Anna  and  Btrta,  fi4  L.  T.  332  ;  7  Asp.  M.  C.  31." 

,,     981  .         .     North  American  :  delete  <'2  Asp.  M.  C.  589." 

,,  984  .  .  Venus,  Cunjo  e.r  :  for  "  L.  R.  4  A.  &  E.  '>Q,"  read  "  L.  R. 
1  A.  &  E!  50." 

,,  992  .  .  Ocean  Steamship  Co.  v.  Amleison  :  for  "  col.  992,"  rend 
"  col.  583." 

,,  997  .  .  "Interrogatories  —  Co-ownership  Action  —  Documents — Dis- 
covery.— In  an  action  against  a  managing  owner  for  an 
account,  the  defendant  must  answer  interrogatories  as  to 
documents  relating  to  the  ship's  accounts.  He  cannot  avoiil 
answering  on  the  ground  that  the  books  and  accounts  are 
kept  by  a  firm  of  which  he  is  a  member,  and  that  the  action 
is  against  him  individuallv.  Siuanstoii  v.  Lishnmn,  48  L.  T. 
360  ;  4  Asp.  M.  C.  450."  ' 

,,     1005  .     "Collision — Damages — Value  of  Ship. — The  value  of  a  ship 

lost  in  loUision  is  for  tlie  Registrar  and  merchants  to  decide 
in  the  lirst  instance,  and  not  for  tlie  Court.  The  Speculator, 
10  .Tur.  546." 

,,     1006  .      Flying  Fish,   H.M.S.  :  yij/-  "2  Moore,  P.  C.  (x.s.)  77,"  read 

'■  ;i  .Moore,  I'.  C.  (n.s. )  77." 

,,     1011  .     Annot    Lyle :    add,  "The  application  must   be   made  to  the 

Court  of  Appeal,  and  not  to  the  Admiralty  Division.  The 
Khcdvm,  Stoontvaart  Maatsckappy  Nedcrland  v.  2'lic  Khedive 
(Oicners),  5  1".  D.  1  ;  41  L.  T.  392  ;  28  W.  R.  364  ;  4  Asp. 
M.  C.  182." 

,,     1013  .      William  Hntt :  d,/r/r  "  .Swabey,  696  :  2  L.  T.  448." 

,,     1014  .     "County   Court—  Appeal  —  Prohibition.  —  A    judge   of   the 

Admiralty  Division  has  all  the  powers  of  a  judge  of  the  High 
Court  as  to  prohibiting  a  county  court  judge  in  an  Admiralty 
matter.  An  ajipeal  from  a  refusal  by  him  to  grant  a  prohil)i- 
tion  lies  directly  to  the  Court  of  Appeal,  if  he  ri".^uires  no 
further  arguments.  The  llecepta,  (lordon  v.  Francis  [1893], 
P.  255;  ]  i;.  644  ;  69  L.  T.  252;  41  W.  R.  561;  7  Asp. 
M.  C.  359— C.  A." 

„     1016  .     Mcorsley  :  ,;"/■  "29  L.  T.  663,"  read  "  27  L.  T.  663." 

"  Admiralty  Appeal  from  County  Court  —  Evidence  on 
Appeal. —  W'lu'ic  no  note  of  the  evidence  or  ])roceedings  was 
taken,  a  Divisional  Court  may  order  that  the  witnesses  of 
both  parties  who  were  examined  in  the  court  below  be 
produced  and  examined  on  the  appeal.  The  Crescent,  Great 
Northern  Steamshiji  Fishim/  Co.  v.  The  Crescent  {Owners}, 
62  L.  J.  Adm.  63  ;  1  R.  613  ;  68  L.  T.  556  ;  41  W.  R.  533  ; 
7  As]).  M.  C.  297— ('.  A." 

,,     1020  .     " Costs — Higher  Scale. — Costs  on  the  higher  .scale  were 

allowed  in  an  action  by  shipowners  against  dockowners  for 
damage  .sustained  by  their  ship  in  taking  the  ground  on  an 
uneven  bottom  ;  exjxal  evidence  of  engineers  and  surveyors 
having  bei'U  calieil  as  to  whether  the  shi])  was  lit  to  take  the 
ground.  The  Jioinn,  [1892]  1'.  95  ;  67  L.  T.  298  ;  7  Asp. 
.M.  C.  194." 

" Counsels'    Fees — Befreshers. — A   trial   extended   over 

tw.j  hours  and  a  tpiarter  on  the  lir.st  day  ami  two  hours  and 
a  half  on  the  second  day.     Relresluiis  were  allowed.      Tk<- 
Courier,  61    L.  .1.  Adm.  11  ;  [1891]  V.   355;  66  !..  T.  386; 
7  Asp.  M.  C.  157." 
1025  .      For  "  I'oMcii'.s,   1.   Slanrjiinji,  d,.  Jjc^Ahy,'"  read  "  Poi.kiks, 

la.  Le'jalil;/,  ]ii35";  uuvl  iit  c<.l.  1035. 
1027  .      For  "  Ij(i.s.sk.s,  4.  Adjust/nuut,  d.  I'ayincnt,  1 266,"  read  "  LossKs, 

4a.  Paynunl,  1266"  ;  ami  at  col.  r26(i. 

1036  ,     IVny  II.  Edie  : /w  "2  Term.  Rep.  313,"  r<'ad,  "1  Term.  Rep. 
313." 

1037  .     Mackenzie   r.   Whitwortli  :   for 
"3  Asp.  M.  C.  81." 

1039  .     /:>/•"  Xewly  r.  Heed,  1    W.    I'.j. 

1  AV.  lil.  416." 
1048  .      For  "  nrai'k  e.  D..uglas,"  rrad  ' 


"2   As, 

.    .M.    C.     }!tO, 

read. 

116,"   /v 

,d  "Ncwby  /•. 

Road, 

'  Hraik  -■ 

Dougla.s." 

cxliv 


ADDENDA  ET   COEriIGENJ)A. 


p.os.  k  r.  (X.  R.)  i; 


read 


Col.    1050  .     Do  Svinoiuls  r.  Slicddeii  :  fn 

"2  I'.os.  &  P.  l.')3." 
,,     1051  .     Hurrv    r.   Royal  Exchaiine  :   /or  "2    I'.os.  &  P.  (N.   ]!.)  430," 

redd  "-2  P,os.  &  P.  430"  ;  and  dckfc  "6  R.  R.  804." 
,,     1059  .     De  Wolf  z'.  Aicliaiigel  Maritime  Bank  and  Insurance  i'o.  :  for 

"39  L.  T.  (505,"  read  "  30  L.  T.  605." 
,,      1084  .     Coev  V.  Smith  :  for  "22  Ct.  of  Sess.  Cas.  (4th  ser.)  955,"  read 

"22  Milne,  Ct.  of  .Sess.  Cas.  95.5." 
,,     1097  .     Vallejo  r.  Wheeler  :  for  "  Cowp.  143,"  read  "  1  Cowj).  143." 

Bowrin,!,'  v.  Elmslie  :  add  "And  see  Elton  r.  Brogdcn,  2  Str. 
1264  ;  De  Frise  r.  Stephens,  Marshall  Ins.  (4th  ed.)  413,  n." 
,,     1123  .     Dixon   r.  Whitworth.     Reversed,  as  to  .salvage;  see  49  L.  J, 

C.  P.  408— C.  A.  ;  and  at  col.  1132. 
,,     1126  .     Lady  Durham  :  for  "3  Hag,  Adni.  201,"  read  "3  ll.vj;.  Adni. 

196." 
,,     1139  .     Cousins  r.  Nantes:  for  "3  Taunt.  512;  13  R    R.  096,"  read' 

"3  Taunt.  513  ;  12  R.  R.  696." 
,,     1142  .     Delmada  v.  Mottenx  :  for  "1  Term.  Rep.   85,  n.,"  read  "1 

Term.  Rep.  89,  7i."  ;  and  at  eol.  1209. 
,,     115'!  .     Dent.  r.  Smith  :  ftfZf^  '•■  Followed  Messina  r.  Petrococchino,  41 

L.  J.  P.  C.  27  ;  L.  R.  4  P.  C.  144  ;  26  L.  T.  561 ;  20  W.  R.. 
451  ;  1  Asp.  M.  C.  298  "  :  and  at  col.  1257. 
,,     1154  .     Thompson  r.   Hopper:  for    'El.   Bl.  &  EI.   10 id,"  read  "El. 

Bl.  &  El.  1038." 
„     1157  .     Shore  v.  Bentall  :  for  "  1  M.  &  Ry.  Ill,"  read  "  1  Man.  &  Rv. 

680,  M." 
,,     117]  .     Fisher  v.  Ogle:  add  "  Cf.  Christie  r.  Sccretan,  8  Term.  Rep. 

192." 
,,     1172  .     Geyer  ?'.   Aguilar :  add  "Bell  v.  Carstairs,  14  East,  374  :  12 

k.  R.  557  ;  Baring  v.  Christie,  5  East,  398  ;  1  Smith,  462  : 
2  Smith,  142  ;  7  R.  R.  719." 
,,     1202  .     "Illegality  as  to  part  of  the  goods.— If  a  vessel  brings  goods 

under  a  license  and  also  goods  not  licensed,  the  insurance  on 
the   licensed   goods   is   not   thereby  vitiated.      Pieschell  r. 
Allnutt,    Fieschell  v.   Lairc,    4    Taunt.    792;    cf.    Keir  r. 
Andraadc,  2  Marsh.  196  ;  6  Taunt.  498." 
,,      1204  .     Boulton  v.  Dobree  :  add  "Cf.  Branckner  /;.  Nesbitt,  6  Term. 

Rep.  23  ;  De  Tastet  r.  Taylor,  4  Taunt.  233." 
Leevin  v.    Cormac  :    add   "  But  see  Willianis  v.  Marshall,   Q 
Taunt.  390  ;  7  Taunt.  468  ;  2  Marsh.  92  ;  1  Moore,  168." 
,,     1209  .     For  "Anon.  1  Chit.  53,"  read  "  Wright  v.  Welbie,  1  Chit.  49." 

,,     1224  .     i^or  "*;.  Payment,"  ?'c«rf  "4a.   Payment"  ;  ami  at  col.  I2m. 

For   "Naylor  r.   Palmer,"  read  "Palmer 
"8  Ex.  739." 
,,     1246  .     i^b?- "Harley  i'.  Mill  ward,"  rcft//  "  Hurley 

,,     1262  .     Rogers  n  Maylor  :  for  "Peake's  Add.  Cas. 

Ins.  (8th  ed.)  267." 
M     1279  .     "Abandonment— Notice— Time.— A  recaptured  .ship  was  carried 

into  a  distant  jiort,  and  there  .sold  for  the  beneiit  of  all 
concerned ;  and  the  assured  gave  directions  to  the  agent  to 
have  the  proceeds  remitted  to  liini.  Four  months  after  the 
loss,  he  gave  notice  of  abandonment  : — Held,  too  late. 
AUicood  V.  Hciu-keU,  1  P;irk  Ins.  (8th  ed.)  399." 
1308  .     /'or  "Natusch  c.  Symondson,"  rf«(^  "Natuschr.  Hendewerk.'" 

'>     ^-310  •     Boddington  r.   Castelli :    add  "  S.P.   Luckie    r.    Bushbj-,   13 

C.  B.  864  ;  1  C.  L.  R.  685 ;  22  L.  J.  C.  P.  220  ;  17  Jur.  625  ; 
1  AV.  R.  455." 
,,      1328  .     Peron   v.   Frome  :    for  "2  Barnard.   304,"  read  "1   Barnard. 

K.  B.  304." 
,,     1335  .     Paul  V.  Knight:  for  "2  Keb.  222,"  rm<f  "  W.  Kelyng.  K.  B. 

222."  ■ 

,,      1342  .     Peele  r.    Northcote  :    for    "16  R.   R.    655,"  read    "18  R.   R. 

655." 


Naylor  " ;  delete 

Millwnrd." 
i^,"  read  "1  Park, 


H   mqc^t 


OF    CASES    RELATING    TO 


SHIPPING,    ADMIRALTY, 


AND 


INSURANCE    LAAA \ 


A.   SHIPPING-. 

I.   I'.riLDiNG  Repairs  and  Tonnach;. 

1.  (o/ifrtirf/or,  14. 

2.  Adraneexfor,  17. 

iJ.  Propt'i-ty  HI  r'nfinix/i/'d  I  full.  I'.i. 

4.   linnkniptril  of  Ou-nrr  i<r  lliiihirr.  -.'1. 

"l.    L'k'ii. 

It.  Of  Shipwright.  T.',. 

h.  Of  Others.  iM. 
<p.    'roiiiiiiijr.  '2'i. 

I  I.  Xational  Chakacteij.  !'(■>. 

III.  llE<;i.-^TUATION. 

1.  I'lidrr  Mrrchiint  Shijijiiinj  Ac/.w 

n.  Title  by,  2H. 

/y.   Koi'eiijn  Owners — Foreign  Ship^.  2'.i. 
/-.  Ships  owned  by  I'artners.  ;!n. 
r/.  Cert  i Heat e.  :^0. 
/'.    Iinpro|)er  Uegistnition.  '.\2. 
f.   K(|nilal)k?  Interests.  :U. 
' <l.  Olil  Kegislry  Arts.  .•(•;. 
//.  .MisceUaneoiis.  :}S. 

2.  ItniixIniiUiii  nt  LUujd's.  'iK. 

IV.  OW.NKKS. 

1.  Whonvr. 
II.  Evi<lenceofOwner>hip — -'I'he  l.'egistcr, 

4(1. 
//.  Other  Evidence.  4_'. 
c.  (ieiierally,  4:5. 

2.  Piirt  (iwnrrx. 
II.  Arc  Tenants  ill  Oomrniiii.  II. 
U.  Rights  and  J^iidjilities  b(  turcii  ihcni- 

selves,  4.">. 

c.  Rights  and  fiiabilities  against  and  to 
Others,  ."il. 

d .  Refusing  to  Navigate.  .">:.'. 
H.    Maiiiiij'iiiii  Oirnir  a  ml  Sh'iji.-i  lliislnmd .  .">.'. 


4.  L'lahUiti/  on  Contntrf. 

a.  Necessaries  and  Repairs,  (ii. 
h.  Liability  of  Part  Owners.  (>(>. 

c.  In  other  Cases.  ()8. 

").    Lhihil'ifij  and  ll'ightx  in  Tort. 

II.  In.jiiry  caused  by  or  to  Ship.  (i'.l. 

h.  Injury  to  Crew,  78. 

!•.   Unseaworthiness — Overl()ailiiig.  7.H. 
(i.  Liiihilifij  11.1  Ciirrirr. 

II.  Apart  from  Contract,  74. 

b.  Under  Contract  of  Carriage.  7(>. 
r.  Liability  to  I'assen.geis.  7S. 

7.  Liiiiitation  of  Liiih'ilitii,  711. 
>S.    OffrniTs  hii,  7'.l. 

iM  ASTER. 

1.  J'oxifio/i.  Diitii'x,  mid  Liiihilitirx.  So. 

2.  Antlioritij  to  hind  Oirnrr.t,  S:{. 

I).  Authorilji  to  .si'll  Shij)  orCmi/o,  S7. 
4.   I'riiiiiiije  mill  I'rrniiiinix,  SK. 
.">.    W'in/p.i  and  Dix/iiirsniii'nt.t. 

«.'(Jcnerally,  S".». 

b.  f.ien.  '.>7. 

r.    Priorities.  KH. 

d.  Forfeiture.  HH. 

I.    Foreign  Ma-ter.  |o|. 
C.   Jim- nit r, I,  In.'.. 
7.    Ccrtilirati'.  iDCi. 


VI. 


Seam  en  (iiicludii 

1 .  1 1  'iiiirii. 

II.  Generally. 
//.  (Contract, 
i.  Staiiij 
ii.   Form, 


'ii.\.\ti:s  Watewmen). 


Division  of  I'rolits,  1 1.".. 
Additional  Wages.  II.'.. 
Allowance  i'i>r  Short    I'mvisions, 

117. 
Advance  Xoti'.  117. 


SHIPPING. 


vii.  .luriMlictitm    td    srt     asiilc    Vu- 

roasoniiblo  C'outnu'ts,  IIS. 
viii.  Uissolutii^n.  1  IS. 

c.  Lien — riioiitics.  U'.l. 

d.  llecovorv  of  W'a^i"*. 
i.  Wlio  Liable.  121. 

ii.  Kiij:ht  to  sue  Uancl.  12:}. 
iii.  Foreign  Seamen  or  Ship,  124. 
iv.  Advance  Note.  12."). 
f.  Practice,  12(). 
Drsrrtioii,  MhroiiiJiirt  (Utd  Forfrituro.  128. 
Pi-orrcdinfjx  luia'inst  Snniir/i.  i;V2. 
But!/  and  Liahilih/  of  Mnstn-  or  Ship- 
iiivitn',  133. 
.-).   Aiifhorifi/  (if  M>i.'<fcr  to  pinuxh,  VM\. 
{\.   Cniificate  of  Chii meter.  IS'^ 
7.  ProteetioitfroM  ImpoKition. 
S .    WilU  of  Sea  men,  138. 
I),  fill jtrexsm nit.  138. 
1(1.  Sii/ijdi/iiifJ  ic'ithoiit  Lirr/ir 
11.    71iriiiii:s  Wdternirii,  13".). 


4. 


13: 


13'.». 


VII.  Pilot, 

1.  Beeorenj  of  Frex  and  P.-iniltir.t.  111. 

2.  Diitien,  liiiihfs.nnd  Lliihi'ifirs,  144. 

0.  LieeRee.s,  14"). 

4.  i>«?v/  ^)  Eiiijdoij,  147. 

VIII.  Sale  and  Transfeu. 

1.  Contructfor  S:i!e,  147. 

2.  7''YZ^. 

,,.  By  Bill  of  Sale,  1.".4. 
h.  In  other  Cases,  l.")7. 

3.  ll'Ar'  run  Sell. 

(I.  :\Iaiiagiiig  Owners,  158. 

h.  Part  Owners,  l.">',». 

c.  Attorney,  1")'.). 

d:  Guardian  of  Infant,  1()!). 

e.  Sheriff,  l<>n. 

f.  Master.  Kio. 

V/.  Ratilication  bv  Ownei'.  KJo. 

■//.  Mortgagee— N'r  IX.  Mortgage. 

4.  Sale  hi/  Admiraltif  t  oini.  \CA. 

0.  LiahU'itieg  of  Piirclnisrr.  IC)"). 
().    ()iiiiiiii.s.sio/i,  1<)7. 

l.X.  Mortgage. 

1.  Zf^«;,  1()S. 

2.  Eqiiitahle.  173. 

3.  Mortgagor  In  J'ox.se.s.tidti.  17."). 

4.  Blghtx  of  Mortgagee.  177. 

.").  Reeovery  of  Moneg  Adr.uueed.  iss. 

6.  Priorities,  18'J. 

7.  Liahil it g  of  Mortgagee.  I'.tl. 


,Jiiri.fdietion  of  Adi. 
'».   «),<)'.v,  194. 


v//^/  ^, )(//•/.  11)3. 


X.  Bottomry. 

1.  InxtrunientK  Aiiioiiiiting  to.  1'.'. 

2.  Validitii. 

,t.  Matters  Aiiecting,  1118. 
//.  .\uthority  of  Master,  20(;. 
r.  liy  what" Law.  213. 

3.  A/hiicahle  Items,  214. 

4.  Priorities.  21(5. 


.-).  Marshalling.  220. 

»;.  Condition  of  Loss  or  Paginent.  221. 

7.  Interest  or  Premium.  223. 

8.  Jirrisdietion.  22."). 
',).  Praetiee.  22."). 

10.  r./.s-z-.v,  228. 

XL    (HARTERPARTY. 

1.  Stamping.  221I. 

2.  The  f'ontraef. 

a.  Parties,  230. 
I).  Legality,  23;"J. 
I  e.  Generally. 

I  i.  Form  and  Construction,  23(). 

ii.  Law  Ajiplicable.  240. 
iii.  Proceeding  to  a  Port,  or  as  near 
as  the   Ship   can    safely  get, 
242. 
iv.  Frost  preventing  Loading,  24."). 
V.  Sailing,  246. 
vi.  Other  Provisions,  247. 
vii.  Evidence  to  Explain,  2.")2. 
d.  Alteration,  Variation  and   Cancella- 
tion, 2.")4. 
('.  Conditions  and  Warranties, 
i.  Class  of  Ship,  2o(). 
ii.  Seaworthiness      and      Fitness, 

2.")7. 
iii.  Position  and  Sailing,  200. 
iv.  Capacity,  270. 

3.  E.remj)tions  from  Liahilitg,  273. 

4.  Prorisions   as    to    Bills   of  Lading    and 
Doeuments,  '27H. 

.").  Pi  rformanee. 

a.  Nominating  Port,  280. 

h.  Hostile  and  Blocka<led  Ports,  281. 

r.  Deviation  and  Delay,  28(5. 

d.  Enforcing  in  Equity,  291. 
(•).  Liahilitg  of  Charterer  or  Agent,  292. 

7.  Demisr  of  Ship.  294. 

8.  Ple-idings,  Eridenee  and  Damages.  297. 


XII.  Bill  of  Lading. 

1.  Stamping.  304. 

2.  Form  and  Xatvre  of. 
(I.  Form,  304. 
//.  Duration  and  Currency,  30.5. 

c.  Ilevocability,  305. 

d.  Construction,  306. 

e.  Presentation,  313. 

3.  Efectof 
(I.  Signature  by  Master,  314. 
h.  Mate's  Receipt,  318. 
r.  As  to  Quality,  Quantity,  and  Date  of 

Shipment,  319.  • 

4.  E-reviptions  from  Liability. 
II.  Seaworthiness,  Warranty,  32.">. 
h.  Liability  to  General  Average,  327. 
I-.  Statutory  Limitation,  328. 

d.  Perils  of  the  Sea,  328. 

e.  Negligence  or  Fault  of    Master  and 
Crew,  333. 

/'.  Other  Exceptions,  338. 
.").  Indorsement.  Assignment,  and    Tran-iftr. 

a.  Generally,  343. 

h.  Passing  Property.  3.j0. 

r.  (^onditionallv — Di'awn   against    Bills 
of  Excliange,  3.")9. 
(>.  Pledging.  ST). 


SHIPPING. 


6 


7.  Lh-nof  Shipping  A/jrnt.  'M\G. 

8.  Fovf/ed,  3t)tj. 

XIII.  Freight. 

1.  yatitre  of,  'MM. 
•2.   ^Mu■n  PaijuhJp. 

a.  Geueiall}-,  3(JS. 

}}.  On  Transhipment,  371. 

f.  Pro  Rata  Itineris,  373. 
//.  Capture,  37.'). 

e.  Restraint      of     Princes — Prohibited 

Cargo,  377. 
/'.   Damage   to  Cars:o — Short    Delivery, 
380. 

g.  Abandonment.  Loss,  or  Detention  of 

Ship,  384. 
3.  Pagmcnt. 

a.  To  Whom. 

i.  Cienerally.  388. 
ii.  On  Assignment.  3'J2. 
iii.  On  Mortgage,  3y.">. 
h.  By  Whom. 

i.  Consignor  or  Consignee,  31)7. 
ii.  Agent.     Factor,      Broker,      or 
Charterer,  4no. 
iii.  AssisTiee. Appointee. or Indoi-see. 
402. 

f.  Time,  4UG. 
d.  Manner. 

i.  Advance  of  Freight,  4i)8. 
ii.  Bill  of  Exchanu'e.  413. 
iii.  Other  Cases,  414. 
f.  Rate  and  Amount.  41."). 

f.  Over-pavmcnt.  Recovery  of,  42(1. 

g.  Tender,  42t>. 

//.  Payment  Guaranteed.  427. 
/'.  Pleadings,  427. 
4.   Lien  on  Cargo. 

(I.  Creation  of.  42.'^. 

h.  Against    Charterer    or   Agent    with 

Notice,  43(). 
<•.  Against  Indorsee  or  AssigTiee  of  Bill 

of  Lading.  440. 
d.  Waivetl,  Suspended  or  Lost,  443. 
•~>.   AKxignmrnf.  443. 

.\FV.  Demurrage. 

1.  Lidhilifg  under  Coat rari. 

It.  ( 'harterer — Cesser  Clause,  44(;. 

//.  Consignee   and    indorsee   of    Bill  of 

Lading.  4r>l. 
<•.  Other  Ca.ses,  4.")3. 

2.  Xutiiv  of  Arriral,  4.^*!. 

3.  Tniir  and  Calciilatiun  if  I)(ig.<.  [:>'. 

4.  PlaiT.  4«1. 

.">.    Lixidi luf  and  J)i.fcJniriii nif — l'i//rx  of  Port 

470. 
(i.    ('iiiixrx  of  J)r1ag. 

'I.   \Veatli(;i-.  47(!. 

h.  Not  producing  I'iJI  of  Ladin'.'.  17'.t. 

'•.  Strikes.  4H(i. 

//.  Other  Causes,  4S2. 
7.   Itato  of  Pagmcnt,  4!M. 
X.    Lien  for.  V.)\ . 
'.'.  Prariirr. 

a.  Jurisdiction.  4'.t2. 

h.    I'leadiiig.  4t»3. 


XV.  <'AROC). 


\.   Sii()icii'ni-g  of  Cargo. 

a.  .Meaning  of  ••Cargo."  494. 

1).  Full  and  Complete  Cargo,  494. 


2.  Fitnemfor  Shipment,  .")01. 

3.  Deck  Cargo,  .")02. 

4.  Xotiea    of  Arrival   of   Sliip—Iteadg    to 
Load,  M-i. 

it.  Loading. 

a.  Generally.  .")04. 

h.  Custom  and  Manner,  ."»08. 

I.'.  Lighters.  .510. 

d.  Place  of.  .511. 

r.  Retm-n  Cargo.  .511. 
./'.  Refusal  or  Neglect  to  Load.  .513. 
<).  Stowage. 

a.  Employment  of  Stevedore.  515. 

h.  Duty  of  Master  and  Owner.  51(!. 

c.  Damages,  51i). 

7.  Demand  hg  Shipper  of  Re-dclircrg,  519. 

8.  Dutg  if  Mii.'ifer  to  Preserve,  Tranship,  or 
Sell  Cargo. 

a.  To  Preserve  and  Reship,  520. 

h.  To  Tranship.  521. 

('.  To  Sell— Power  of  Master.  523. 

9.  Deliver g  and  Discharge. 

a.  Time.  527. 
ti.  Manner.  535. 
<■.  Place,  535. 

d.  Refusal  to  Receive,  537. 

e.  \\'arehousing,  538. 

10.  Jettison,  541. 

11.  Sale,  Ajiis'ignment,  and  Mortgage.  541. 

12.  Action  for  Ia).ss,  Detention,  Damage,  or 

Xon-deliverg, 
a.  Parties,  550. 
h.  Proof  of  Receipt,  552. 

c.  Proof  of  Loss  or  Negligence,  553. 

d.  Damages,  557. 

13.  Lien  on  Cargo,  561. 

14.  Miscellaneuu.s,  5(i4. 

Bottomrg,  see  tit.  X.  :  Damage  to  Cargo, 
see  tit.  XIII.;  Stopiiage  in  Tranxitu, 
see  tit.  XVI. :  Admiraltg  Juri.sdiction, 
see  tit.  XXVl. 

XVI.  Stoppage  in  Transitu. 

1.  Generally,  505. 

2.  Transfer  of  Jiill  of  Lading,  5(i8. 

3.  Transitnx  not  at  an  End,  571. 

4.  Part  Delivery,  574. 

5.  Goods  in  Hands  of  Wharf  nger.  575. 
<!.   Transit  lis  at  an  End,  57(1. 

XVIJ.  Average. 

1.  Generallg — Average  Art.  5S0. 

2.  Spars,  .S'v..  Sacrijiced.  5S1. 

3.  Cargo  Sddfor  llepairs,  582. 

4.  Foricarding  and  Salving  Cargo,  582. 
.5.  Port  of  Ihfiigc  E-rpenises,  583. 

(i.  Fire,  5S5. 
7.  Jettison,  5.Stt. 

5.  Contribution,  hy  u-hat  Lniv.  588. 

9.    Who    and     ivhat     Contribute  :     in    irhut 
Manner.  5SS. 

10.  Average  Statement.  590. 

11.  Average  Jiond,  .590. 

12.  Action  for — Practice.  591. 

13.  Jurisdiction.  Ad  mi  rait  g.  592. 

XVI 11.   S.\i.v.\:;i:. 

1.  General! y,  593. 

2.  Snccexs,  TtWi. 
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;i.  J'lissr.'.vion  of  St/ln>i:-<.  .M'S. 

4.  J/i.iro/i(liirf  or  ]]'(iiif  I'f  S/.'ill.yXK 

5.  Siilf/if/p  Srrr'urs. 

II.  Sninilyinii' Aiidior.  (■><>:>. 
/*.  (iiviu.i  Advitr.  M^^. 
r.  Al'tLT  Collision,  (>u:}. 
^7.  Mutiny,  60.-). 
<>.  Various  Services,  005. 

6.  X/y>;  Salrtif/e,  607. 

7.  Sidriiffi'  or  Toicage. 

a.  Towage  not  Salvage,  <)11. 
h.  Salvage  not  Towage.  611. 

c.  Towage  converted  into  Salvnuf. 

8.  SiilviKjc  or  Pilotage,  614. 
;•.    Mlio  iirr  Entitled  to. 

II.  Officers  and  Crews  of  H.M.  Sllill^ 
h.  Both  Ships  belonging  to  Same  ()  w 

61i). 
e.  Shipowner  or  Charterer,  620. 

d.  Apprentices,  621. 

e.  Agents,  621. 

/'.  Owner  of  Salving  Ship,  622. 
'if.  Coastguard  and  Lightship  Men, 
'//.  Other  Persons,  ()23. 

10.  Who  lire.  Liable  to  Pmi  Salnu/r.  (■.26. 

11.  Contrihutionto  Salvni/e.  Cc'C. 

12.  Derelict  and  Wreel'.  62'.i. 

13.  Aboard. 

a.  Generally,  631. 

//.  Amounts  Awarded,  63S. 

c.  Derelict,  641. 

d.  Apiieal — Reviewing  Award.  (144. 

14.  Aj)j)orfio/niie/it,  647. 

15.  Aijreeinenf,s  to  Apportion.  6r>l. 

16.  Assignment  of  Bight  to  Siilnnjc.  6.'>3. 

17.  Salvage  Agreements.  6r>3. 
is.  Jurixdirtion. 

a.  High  Court,  660. 
h.  Justices,  662. 

c.  County  Court,  664. 

19.  Siilriige  Lien,  665. 

20.  Prartici . 

a.  Generally,  666. 

h.  i'arties,  667. 

e.  Consolidation.  (HJS. 

d.  Tender,  661). 

c.  Ariest  and  Sale — l>ail.  670. 
./'.  Pleadings,  671. 
If.  Evidence,  672. 
'//.  Costs.  674. 

XIX.  TOWAGK.  67i». 

XX.  Collision. 


1.  Kegligenri'. 

a.  Generally,  685. 

I>.  In  J'articular  Cases. 

i.  Sufficiency  of  Crew,  6Sli. 
ii.  Speed,  6!)0. 
iii.  Look-out,  6'.>l. 
iv.  Coming  to  an  Anchor,  6i>2. 
v.  Anchor  readv  to  let  go,  6!I3. 
vi.  Foul  Berth,  "6'.)4. 
vii.  "When  at  Anchor  or  jNIoored,  61».' 
viii.  (letting  under  Way.  6".I6. 
ix.  At  a  Launch,  6'.iC>, 
.\,  (joing  About,  (')1»7. 
xi.  Wrong  Act  of  other  Ship,  i'>\^>^. 
xii.  Various  Cases,  61)8. 
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i\   Proof  of  Negligence.  701. 
d.   Inevitable  Accident,  703. 
PresH  in/)tion  of  Fa  nit. 
a.  Infringement  of  the  Regulations, 
i.  Under  14  .V:  15  Vict.  c.  7'.),  7(>7. 
ii.  Under  17  A:  IS  Vict.  c.  104,  70S. 
iii.  Under  25  i;  26  Vict.  c.  63.  70S. 
iv.  Under  36  i:  37  Vict.  c.  85,  70S. 
Ij.  Not  Standing  by  after  Collision.  712. 

LJaliilitg. 
a.  Personal  Liability  of  Shipowner.  714. 
h.  Liability   of    Ship    in    Admiralty — 

Maritime  Lien,  717. 
r.  Damage  by  Suidcen  Ship,  721, 
d.  liiability   of   Pilotage   and  Harbour 

Authorities,  722. 
r.  Damage  by  Queen's  Ship,  723. 
/".  Damage  bv  Ship  of  foreign  Sovereign, 
724. 
Persons  Entitled  to  I'rrorrr.  725. 
Pain  III/ es. 
a.  Generally,  726. 

h.  Plaintiff's  Negligeiicj  after  Collision, 
730, 

c.  Salvage  Exi)enses,  73o. 

d.  Demurrage,  731, 

e.  Loss  of  Freight.  I'rotits,  or  Charter- 

part.y,  732. 
J)irision  of  Loss,  735. 
Limitiition.  of  Liahilitg. 
a.  Bv    General    I-aw,    no    Limitation, 

73S. 
h.   Under  53  Geo.  3.  c.  15',l.  738. 
e.  Under  17  i:  IS  Vict.  c.  104.  731». 

d.  Under  subsequent   Acts,  and   Gene- 

rally, 740. 

e.  Measurement  of  Tonnage.  747. 

/.  Limitation  Actions — Practice.  74',). 
Tug  and  Toio,  754. 
Foreign  Sliips — Foreign  Law.  758. 
ConipnUorg  Pilot ugr. 

a.  Generally.  763. 

h.  Ship  in  tow.  76'.t. 

c.  Proof  of  Pilot's  i'':iult.  770. 

d.  Duties  of  Pilot,  771. 

e.  Duties    of    Shipowner.    Master    amf 

Crew,  774. 
/.  When  Compulsory. 
i.  Generally.  776. 
ii.  Cinder  6  Geo.  4.  c.  125.  776. 
iii.  At  various  Places,  777. 
The  Hegnhitions. 
a.  tJenerally,  785. 
h.  Cases  on  the  Pegulations,  787 — 827. 

L^ocal  En  lex. 

a.  Danrxbc.  827. 

h.  Humber.  828. 

r.  Mersey,  82i». 

re.  Newport.  830. 

d.  Thames.  830. 

e.  Tees.  835. 
/.  Tyne,  836. 

,  Jurisdirtion  and  Practice, 
a.  Jurisdiction.  S37. 
li.  Parties,  840. 
/•    Default  of  Appearance.  841. 

Cross  Action — Bail — Security,  sll  . 

I'reliniinaiy  Act.  812. 

Pleadings,  843. 

Interrogatories,  846. 

Inspection,  S46. 

Phidence,  847. 
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^  j.  Res  or  Bail  Insufficiout,  S.jO. 

/.;.  Generally,  .S51. 
I.  Costs. 

i.  Generally,  S.")."). 
ii.  Compulsory  Pilot.  8.j(}. 
iii.  Inevitable  Accicleiit,  .sr)8. 
iv.  Both  Vessels  in  Fault,  8."»9. 
V.  Ajjjieal.  S(jO. 
vi.  Hijifh    Court    or    County   Court. 

sfil. 
vii.  lleference.  S(j2. 
viii.  Security  for  Costs,  864. 

XXI.  Passexgek  Ships. 

1.  Qiialitirutioii.  8r)I. 

2.  Contract  of  CoiireijaHec,  '>^GG, 

3.  Einhirtint  S/iipx,  873. 

4.  Pu.txtif/e  Jirokrr,  873. 

XXII.  Board  of  Tuade  rRocEEDiNus. 

1.  Wreck  Inqiiiricx,  874. 

2.  Marine  Board  Inquiricx.  870. 

3.  I'nscaicorth ij  Hhip.s,  Detention,  877. 

XXIII.  Wharfinger. 

1.  L(tndin<j  and  Shippimj  Goodx.  878. 

2.  OliKtruction  to  or  hij  Wharf,  S7i). 

XX  iV.    I'ORTS,    Piers,    Harbours,    Light- 
houses, AND  Docks. 

1.  l>ort.s. 

a.  Generally.  882. 

h.  Tolls  aiui  Dues.  S83. 

2.  Picrx,  Harbours  and  Litjhtliouxcx. 

a.  Piers,  886. 

h.  Injury  to  Piers,  8S'.). 

/•.  Obstructions  to  Harbours,  8iMl. 

d.  Tolls,  Dues,  and  Meiages,  s;)6. 

3.  Docltx. 

a.  licparation  and  BeLrnlation.  !)()3. 
h.  Tolls  and  Dues.  '.inC. 

c.  Lial>ility  nf  Duck  Cmnpanies.  ItuS. 

d.  Duties  of   Dockniasters  and    ntliers, 

i)13. 

XXV.  SHIPIJROKERS  AND   AGENTS. 

1.  Conimixxitni  and  I'Jniploiinienf,  i)I4. 

2.  Liahilifirx.  '.H'.l. 

XXVI.  Ad.mikaltv  Law  and  I'ractice. 

1.  Iliijh  Conrf  of  Adniiralf  11  a nd  Admiralty 

JJirixian. 
a.  .liirisdictlDii. 

i.  Subjef'l-inatier.  ".•21. 
ii.  Locality,  l»22. 
iii.  Maritime  Lien,  '.123. 
iv.  Between  Foreigners,  1>24. 
V.  :Mort pages,  'J2'). 
vi.  Assault  and  Ill-usage,  !)2."i. 
vii.  I'i'isonal  injury — Lo.ss  of  Life, 

'.»2."). 
(.1*  /(;  other  wattrrx  xrr  xiih-hcadH 
hehar.') 
h.  Actions    for    Wrongfully    Suing    in 

Admiralty,  '•26. 
c.  Proiiil)itions.  '.»2(». 
//.  Chancery  .lurisdictinn  in  .\dniiraltv 
.Matte IS.  '.»36. 

2.  Count  If  Comix,  '.137. 

3.  Vaxxaijc  Court.  '.14."). 

4.  Cinque  Portx,  \)\7>. 

.").    Vice- Adnii  rait  If ,  Colonial,  and,    (\)nxuhir 
Courtx,  1)46. 


6.  lleaixtrar,  (Jfticc  of,  it48. 

7.  L-no  Applicable,  948. 

8.  Hifik  Court,  not  of  Eecord,  'J48. 
'.».    Wrccli,  'J4S. 

1(1.  Droitx,  '.».-)0. 

11.  licacona//e.  '.'.")  1. 

12.  JNcf/al  Cohiurx,  !l.-,l. 

13.  Foreign  Enlixtnicnf,  '.l.'il. 

14.  Prize,  Sl.-.l. 

15.  H7/C/C.S'  and  IJixhii rxrnienlx,  t».")2. 

16.  lirxtraiat,  'J.")3. 

17.  Poxsexxion,  \)'>o. 

18.  Co-uwnerxh/j),  ',)T)7. 
1  i).  Xecexxa  r  ie.i. 

a.  Generally.  '.((iO. 

b.  AVhat  are,  'J61. 

c.  Lien.  'J64. 

d.  Foreign  Ships,  '.(6."). 

e.  Priorities,  1)67. 

20.  Preach  if  Contract — Dainaqc  to   Cargo^ 

1)68. 

21.  Slace  Trade — I'iracij — Hounticx,  1)71. 

22.  Practice. 

a.  Practitioners.  971. 

b.  Parties,  1)73. 

c.  Writ  and  Appearance,  'J7.^. 

d.  Arrest,  1)76. 

e.  Breaking  Arrest,  1)81. 
/.  Bail.  iisi. 

ij.  Ajjpraisement  and  Sale.  1)84. 

//.   Default  Proceedings.  1)87. 

i.    Stay  and  Transfer,  1)81). 

/'.    Pi'eliniinary  Act,  1)92. 

7.-.    ricadings,  993. 

/.    Particulars,  99."). 

///.  Inspection  and  Discovery,  99;";. 

n.  Interrogatories,  997. 

o.    Assessors,  998. 

j>.  Evidence,  lonu. 

q.   Consolidation.  lool. 

/•.   Aincn(huent  of  Proceedings,  1001. 

-v.    .lurv.  1002. 

t.    Bight  to  Begin,  1003. 

■n.  Tender.  1003. 

/-.  Pi'0(!eedings    in     Actions — Varioixs, 

1(104. 
OK  lleference  to  llegisti-ar.  l()(i.">. 
j\  Decree  —  Judgment   —  i^xccution, 

1007. 
//.   Security  for  Costs.  1(109. 

23.  Appcalx. 

a.  To  Court  of  Appeal.  lolO. 
//.   To  Privy  Council,  1012. 
c.    From  County  Court.  HH  1. 

24.  Coxfx. 

a.  Cm. Tally.  I(ii7. 

b.  ())■  PclVrence,  1022. 

c.  Of  Apjical.  1(12  L 

B.   MARINE  INSUKANCE. 
Policies. 

1.  Stanijiimi  and  Uequirementx. 

a.  Necessity  of  Stamp.  1()2S. 

b.  Cpon  Alteration.  1030. 

c.  Slips  an<l  Iid'ormal  Contracts,  1032, 
L/.  Lrijalitij,  1()3.">. 

2.  lle-inxurnnce.  1036. 

3.  J>ouble  Inxu ranee,  1039. 

I.    Crant  and  I.ixne  of  Policij,  1040. 
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5.  Alteration  (1)1(1  Corrci-fiini.  KUl. 

6.  Comt ruction,  1043. 

7.  Eatijimtion,  1040. 

8.  Property  in  Folic i/,  104(;. 

II.  Insueaxce  by  Agents,  Paut  Owners,  or 

Trustees.  104(!. 

III.  Duration  of  Eisk. 

1.  On  Goods: 

a.  What  Goods,  104S. 

h.  On  Loading  or  Landing  Cargo,  1050. 

e.  Mode  of  Loading  and  Landing,  10r)4. 

d..  What  Port,  10r)5. 

2.  On  SIi  ip. 

a.   PLxtent  of  Liability,  10.")S. 

h.   Termination  on  Mooring,  1064. 

c.    Time  Policy,  10(>7. 

3.  On  Freif/Jit,  lOG.s. 

IV.  Nature  of  Risk. 

1.  Perihof  the  Sea. 

u.  Injury  consequential  on,  1072. 
h.   Collision — Running     Down    Clause. 
1082. 

c.  Whilst  under  Pie])air,  108.5. 

d.  Ship  Missing,  1080. 

e.  Other  Cases,  1087. 

/.    Evidence  of  Loss,  1087. 

2.  Bestraint  and  Detention.  1089. 

3.  Stranding. 

a.  Operation  of  Memorandum,  1092. 
J).   What  is,  1093. 

4.  Barratni. 

a.   Wliat  is.  10',)7. 

h.   Who  can  Commit,  1099. 

c.    Effect  and  Proof  of,  llOO. 

5.  Jettison,  1101. 

6.  Fire,  1102. 

7.  Caiiture  and  Seizure. 

a.  What  Amounts  to,  1104. 
1>.   Proof,  1108. 

8.  Other  L'i.s-h.s:  1109. 

V.  Interest  of  Assured. 

1.  Freiijht,  1110. 

2.  Goods  and  Cargo,  1118. 

3.  Passafie-mo7ie>j,  112."). 

4.  Seam  en. 1  IVar/es,  1120. 

5.  E.rpeeted  Profits,  1120. 

6.  Sliij)  and  Furnitvrc.  112!'. 

7.  Deeh  Cargo,  Jet ti.wn,  1130. 

8.  Jiills  and  Adraneesfor  Shij/s  nse,  1130. 

9.  Bottomry,  Be.yjondentitt,  Mortgage,  1132, 

10.  Commission,  1130. 

11.  Fjpeeted  Losses,  1130. 

12,  Wagering  Policies,  1137. 

13,  Vaiued  Policies,  1138. 

14.  Neutral  or  Hostile  Property.  1142. 

15,  Prize,  1143. 

16,  Legal  or  E(piitahh\  114.'i. 

17.  Averment  and  Proof  of  Interest,  1145, 

VI.  Warranties. 

1,  Con.<it ruction  Genera!! y,  1148. 

2.  Nationality,  1149. 


3.  Seaa'orth  Inci.^. 

a.  Sufticiency  Generally,  1150. 
l>.  On  Time  Policy,  1154. 
e.  Carrying  Goods,  1155, 

d.  Crew,  1157. 

e.  Pilot,  1158. 
/.  Repairs,  1158. 

(/.  Tackle  and  Furniture,  1159. 
'h.  Lighters,  1159. 
•;.    Proof,  115',l. 

4.  Position  of  Ship,  1161, 

5.  To  Sail  on  a  giren  Pay,  1163. 

0.  To  Sail  with  Convoy,  1107. 

7.  Neutrality,  1170. 

8.  Against  Confi.seatiiin,  1173. 

9.  Against  Capture.  1170. 

10.  As  to  Cargo,  1177. 

11.  Uninsured,  1177. 

12.  Free  from  Average — See  X.  LOSSES. 

VII.  Concealment  AND  Misrepresentation, 

1.  Wlieu  Material  Generally,  1178. 

2.  Knincledge  of  Agents,  1185. 

3.  Known  Course  of  Proceeding,  1188. 

4.  Intelligence  at  Lloyd's,  1189. 

5.  State  and   Condition  of  Ship  and   Carqo, 

1191. 

6.  Time  of  Sailing,  1194. 

7.  Ship's  Name,  tohen  in  Danger,  1196. 

8.  Port  or  Place  of  Sailing  or  Loading,  1197. 

9.  Commencement  of  Hostilities,  1198. 

10.  Terms  of  Insurance,  1199. 

11.  Proof,  1199. 

12.  Chancery  JurLidletion.  1200. 

VIII,  Voyage. 

1.  General  Legality,  1201. 

2.  Simulated  Papers,  1205. 

3.  Clearance,  1200. 

4.  Deck  Cargo,  1207. 

5.  ILhstile  Ports,  12n,s. 

6.  Ports  under  Emhargo,  1209. 

7.  Neutral  Trading,  1209. 

8.  Abandonment  of  Voyage,  1211. 

IX.  Deviation. 

1.  Generally,  1212. 

2.  Stress  of  Weather,  1215. 

3.  //.w^7^'  Po/-^*-.  1215. 

4.  Restraint,  1216. 

5.  Trading,  1217. 

6.  Liberty  to  Toueh  at  Ports,  1219. 

7.  Seeking  Convoy,  1223. 

8.  Crvisivg.  1223. 

X,  Losses. 

1.  r(.!'«Z  Zcv*,  1224. 

2.  Constructive  Total  Leys,  121)6. 

3.  Aver/ige  Loss. 

a.  General  Average,  124t). 

b.  Warranty  against,  1247. 

4.  Adjust na-nt. 

a.  Persons  Adjusting.  1253. 
I).  Computation,  1255. 
e.  Effect  of,  1202. 
4tf.  Payment,  120(). 

5.  IJ,epcn.^es — Sue  and  Labour  Clause,  1268, 
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XI.  Abaxdoxmext. 

1.  Xutirt'. 

a.  Form  of.  1277. 

h.  By  \%'hom  CTivcii.  1278. 

c.  Time  for,  127S. 

d.  Acceptance  of,  1282. 

2.  In  irluit  Ca.w.t,  128:^. 

3.  O/i  Lim  hij  Perlh  of  Sea,  1288. 

4.  On  Ciijiture.  1281>. 

5.  Emhargo  and  C(uip'xrafi(rn,12'J2. 

6.  On  Losit  by  other  Means,  121>4. 

7.  W^^f  '/'  "«  Freight  and  Vanjo,  121)4. 

XII.  Sale,  by  Master,  of  Ship  and  Cargo. 

1.  Slup,  1297. 

2.  Cargo.  1301. 

XIII.  Premiums. 

1.  Rdnrn  of. 

a.  Policv  Void.  13<)3. 
1,.  Voyage  Illegal.  1303. 
r.  Risk  not  Commenced  or  Incomplete. 
isor*. 

d.  Ship  in  Safety,  130f;. 
r.   Other  Matters.  1308. 

2.  Payment — Aetioii  for.  13ii'.>. 

XIV.  Assignment  of  roracY,  1311. 

XV.  Subrogation.  1313. 

XVI.  Action  ox  Policy. 

1.  fie np rally. 

a.  Parties,  1314. 
1).  Time  for,  1317. 
/•.  Evidence,  1317. 

d.  Consolidation.  1321. 

e.  I'Hvment  into  Court 
/.  Arbitration.  1323. 
g.  Pleading,  132."). 

2.  illghtK  of  I,iKiirer.i,  1331. 

3.  Buiihruptey.  1331. 

4.  Interest  Keeorerahle.  1334 
r>.  Chaneery  Jiirixdietioii.  \'.\ 
(>.   Karlg  AetionK  mi  /'d/ii-irs 


1323. 


31. 

.  133.- 


X\1I.  Insiuanci:  I!i!oki;us  and  .\(;knt.s. 

1.  lletaiiier  and  Knijilogiiient .  \'.V.\7,. 

2.  Duty  and  Liahility.  V.V.W,. 

3.  Aiithoril  1/   til    I'm/    /lull    Iteeiire    f.ost 

1340. 

4.  Srt-ojr.  1312. 

;-,.  Liahility  for  l'.>lii;i  Moneys.  1311. 

G.  Heninneratioii.  \'.\\\. 

7.  Lien.  134(;. 


XVIII, 


Insuranck  Co.mi'Aniks  anij  iMuti:al 
Marine  Insurance  As.sociations. 


1,  Legality,  13r>0. 

2,  AetionK  for  Coiit  rilmti 

3.  llnlex,  13.-.7. 

4.  Winding-vp.  K'.dli. 
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A.  SHIPPING. 

I.  BUlLDIXi;  IIEI'AIKS  AND  TONNAGE. 

1.  ('out  met  for,  14. 

2.  Adriineps for.  17. 

3.  Propertij  in  Ciip'nished  llnU.  l'.>. 

4.  Jianhriipteg  of  Owner  or  Builder.  2t>. 

5.  Lien. 

a.  Of  Shipwright.  23. 
h.  Of  Others.  24. 
(i.   Tonnage,  2."). 

Liability  for,  Power  to  Order,  Repairs.] — See 
IV.  OWNERS  ;  VIII.  Sale  and  Traxsfer,  .">. 
Liabilitirs  of  Purchaser. 

And  .see  XXI.  Passenger  Ships. 

1.  Contract  for. 

Contract  to  Build — Cost  of  Extras — Penalty 
for  Non-completion.] — The  plaintiff  contracted 
with  the  (lefeiiduut  to  build  for  the  P.  govern- 
ment a  steam  vessel  of  war  for  10,400?..  such  price 
to  be  inclusive  of  all  charges  except  as  therein- 
after mentioned  ;  the  vessel  to  be  built  according 
to  Lloyd's  rules  as  specified  to  the  satisfaction 
of  S.  ;  "to  be  delivered  on  a  day  named  "  finished, 
fitted,  found  and  equipped  in  manner  similar  in 
all  respects  to  that  which  is  practised  with  sliips 
or  vessels  of  the  same  class  in  her  majesty's  navy, 
under  contracts  with  the  admiralty,  except 
machinery"— (which  was  being  manufactured  by 
the  plaintiff  under  another  contract) — '-arma- 
ment, furniture,  stores,  plate,  linen,  glass, 
crockery  and  opticians'  instruments."  Ami  it 
was  agreed  that  the  sum  of  10,400/.  was  to  be 
"inclusive  of  all  charges  for  the  said  ship  or 
vessel  finished  and  fitted  i>erfcctly  in^  every 
respect,  and  no  charges  shall  be  demanded  for 
extras  :  but  any  additinnor  additions  which  may 
be  made  by  order  in  writing  of  the  said  S.  as  an 
extra  or  extras  shall  be  paid  for  at  a  price  to  be 
previously  agreed  upon  in  writing."  Penalty  nl. 
for  eacrh  ilay  upon  non-delivery  by  the  day 
named  :  provided  that  if  tlie  vcs>el  should  not  bi- 
launched  and  delivered  at  the  time  apiininted  by 
reason  of  any  cause  not  under  the  control  of  the 
plaintitt',  tlie  same  to  be  certified  by  S.,  then  the 
penalty  should  not  be  enforced  for  such  time  as 
S.  should  name.  In  tlie  course  of  her  construction 
large  additions  were  made  to  the  ship  under 
verbal  diiections  of  servants  of  the  1".  guvern- 
ment  :— Held  that  the  plaintiff' could  not  recover 
the  prici'  <>f  these.  Jlnsxell  v.  Sa  Da  Bandera 
(_lixeoiutt).  13  C.  P.  (N.s.)  14'.t  :  32  L.J.,  C.  P.  (iS. 

The  vessel  was  not  finisheil  by  the  day  named, 
and  the  defendant  claimed  to  enforce  tiie  |)enalty 
of  .">/.  jjcr  (lav.  The  delay  lia<l  in  i>art  arisen  by 
icason  of  dis"putes  as  to  the  consi  ruction  of  the 
contract :— Held,  tliat  the  plaintiff  was  not  liable 
for  the  penalty.     J h. 

Sale  of  Ship  to  be  built  and  delivered  Abroad.] 

_A  -liilil'uildcr  al  (;ia-_'uw  .■oniiaci<Ml  lo  l>nild 
and  <lcliver  a  siiii>  at  St.  Lucia.  On  her  voyage 
out  she  was  lost,  and  the  buyer  sued  tiie  builder 
for  repayment  of  the  price,  which  ha<l  been  jiaid 
by  instalments  as  the  building  went  on  ;  — Held, 
that,  in  the  absence  of  proof  that  the  buyer 
agreed  to  take  delivery  at  (ilasgow  the  money 
nuist  be  repaid.  Ifenehell.  J)ii  Unixson  ,<•  Co.  \. 
Swan  S-  Co..  17  Ct.  of  Sess.  Cas.  (4th  ser.)  2.-.2. 
Cf.  Ilii:ind  V.  llodii,:<.  7  \V.  K.  20  1. 
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Sroker's  Commission  on  Building  Ship  — 
Recovery  by  Purchasers.]^ — .\ri/.s-iui  v.  SItiunrr, 
post.  cdl.  ICS. 

Contract  to  Build  and  Deliver—  Ship  Sunk.] — 

See  Hnirrr  v.  I)iiiic<iii.  \"JII.  SAI.K  AND  Trans- 
FKK.  [Mist.  ciil.  1.">H. 

Bills  given  for  Purchase-money  to  be  paid 
out  of  Freight — Priorities.] — Sec  Miln  \.  Wal- 
toii.  piisr.  fell.  44.">. 

Contract  by  Purchasing  Company  to  Allot 
Shares  to  Builder— Payment  in  Cash.] — See 
McMillan  v.  JJrn-pii<il  iind  Tciuis  Sfr/ini.iJtij)  Co., 
A'lll.  Sale  and  'J'hansfer,  post,  eol.  l'>'ii. 

Chain  Cable — Warranted  Tested.] — In  every 
coiitraet  for  the  sale  of  a  chain  cable,  whether 
for  use  on  a  British  ship  or  not,  there  is  an 
implied  warranty  that  it  has  been  tested  and 
stamped  as  required  by  law.  IJttll  v.  B'dlinq- 
fiam,  54  L.  T.  387  ;  34  W.  R.  122  :  5  Asp. 
M.  C.  538. 

Contract  for  Repairs  —  Construction  —  Evi- 
dence.]—  A  firm  of  shipbuilders  agreed  to 
lengthen  and  repair  an  iron  steamship  ;  the 
object  being  that  she  might  be  classed  100  A  1 
at  Lloyd's.  The  specitication  forming  part  of 
the  contract  contained  this  stipulation — "  Iron 
work  :  The  plating  of  the  hull  to  be  carefully 
overhauled  and  repaired,  but  if  any  new  plating 
is  required  the  same  to  be  paid  for  extra  (fourteen 
words  deleted,  signed  A.  ami  J.  I.,  U.  G.).  Deck 
beams,  ties,  diagonal  ties,  main  and  spar  deck 
stringers,  and  all  iron  work  to  be  in  accordance 
with  Lloyd's  rules  for  classification "  : — Held, 
that  the  shii)builders  were  bound  to  supply 
without  extra  charge  any  new  plates  required 
to  enable  the  vessel  to  be  classed  100  A  1  at 
Lloyd's ;  and  that  neither  the  letters  of  the 
parties  before  the  contract  was  signed,  nor  the 
initialled  deleted  woixls  in  the  contract,  could  be 
considered  for  the  i)urpose  of  interpreting  the 
intention  of  the  parties.  I/u/lix  v.  Butte ry,  3 
App.  Cas.  552— H.  L.  (Sc.) 

Held,  also,  the  costs  of  Lloyd's  survey,  and 
the  board  of  trade  tonnage  measurement,  should 
be  borne  by  the  shipowner.     lb. 

Action   under,    before    Completion.] — A 

ship  outward-bound  with  goods,  being  ilamagetl  i 
at  sea,  put  into  a  harbour  to  receive  some  rej)airs  [ 
which  had  become  necessaiy  for  the  continuance 
of  the  voyage,  and  a  shipwright  was   engaged 
and  undertook  to  put  her  into  thorough  repair.  | 
Before  this  was  comiileted,  he  required  payment  | 
for  the  work  already  done,  without  which  he  i 
refused  to  proceed  ;  and  the  vessel  remained  in  \ 
an  unfit  state  for  sailing  : — Held,  that  the  ship-  '\ 
wright  might  maintain  an  action  for  the  work 
already  done,  though  the  rejtair  was  incomplete, 
and  the  vessel  thereby  kept  from  continuing  her 
voyage  at  the  time  when  the  action  was  brought. 
Mobei-t.^  V.  Iluvcloch,  3  B.  ct  Ad.  404. 

— —  Tender  of  Reasonable  Sum — Detention.] 
— A  declaration  alleged  that  the  defendant 
'agreed  to  repair  a  ship  for  the  plaintiff  for  a 
reasonaVjle  and  proper  ijrice  in  that  behalf,  to 
be  charged  by  him  to  the  plaintiff,  and  to 
redeliver  the  ship  when  repaired  upon  payment 


of  such  i)rice  ;  that  the  i)laintiflE  was  ready  and 
willing  to  pay  such  price,  but  that  the  defendant 
did  not  charge  a  reasonable  price,  and  refused  to 
redeliver  the  ship  except  upon  payment  of  an 
exorbitant  and  unreasonable  sum  :  and  claimed 
damages  for  the  detention  of  the  sluj)  : — Held, 
that  it  was  not  necessary  that  the  plaintiff  should 
aver  a  tender  of  a  reasonable  sum.  Watson  v. 
Pearson,  !» .lur.  (N.s.)  501  ;  8  L.  T.395  ;  11  W.  II. 
702. 

Damages  for  Breach  of  Contract.] — When  a 

breach  of  contract  with  the  owner  of  a  shiji  has 
been  connnitted,  whereljy  he  is  jtrevented  from 
employing  her  u]ion  an  adventure,  the  damages 
payable  to  him  cannot  be  reduced  on  the  ground 
that  he  has  earned  a  profit  by  sending  another 
ship  upon  the  same  adventure  in  place  of  the 
tirst-mentioned  ship.  Jehsen  v.  Eu.^t  and  West 
India  Dork  Co.,  44  L.  J.,  C.  P.  181  ;  L.  R.  10  C.  P. 
300  ;  32  L.  T.  321 ;  23  W.  R.  624  ;  2  Asp.  M.  C. 
505. 

A  com])any  having  contracted  to  supply  a 
steamship  with  a  propeller  shaft  and  other 
fittings,  supplied  useless  fittings,  whereby  the 
owners,  besides  being  obliged  to  replace  the 
fittings,  lost  the  use  of  the  ship  for  nine  days  : — 
Held,  that  the  lost  earnings  of  the  shij)  for  the 
nine  days  ought  to  be  included  in  the  damages 
recoverable.  Wilson  v.  General  Screw  Collicnj 
Co.,  47  L.  J..  Q.  B.  239  ;  37  L.  T.  789  ;  3  Asp.  M.  0. 
53(>. 

A  shifibuilding  company',  at  the  time  of  being 

wountl  uj),  was  under  a  contract  with  a  steam- 

I  i)acket  company  to  do  certain  repairs  to  a  ship 

I  within  a  given  time,  and  under  orders  obtained 

:  in   the   nurtter   of   the  winding-up,  the   official 

j  licpiidator  was  authorised  to  complete  the  repairs. 

the   rights  of  all  i)arties  being  reserved.      The 

repairs  not  having  been  comi)leted  within  the 

stipulated  time,  leave  was  given  to  the  steam- 

!  packet  company  to  go  in  under  the  winding-up 

order  and  prove  in  respect  of  any  damage  that 

might  have  accrued  from  the  delay  : — Held,  that 

the  measure  of  <lamages  was  the  net  profits  which 

the  steam-packet  company  might  have  made  if 

the  contract  had  been  completed  in  time,  but 

that  the  company  was  not  entitled  to  prove  for 

damages   arising   from    imperfect   workmanship 

during   the   delay.      I'rent   and   Ilumher   SMp- 

ht/ildha/  Co.,  In  re,  38  L.  J.,  Cli.  38  ;  L.  R.  4  Ch. 

112;  19  L.  T.  4(;5  ;  17  W.  R.  181. 

Repairs  Improperly  Executed,] — Shipwright 
held  entitled  to  agi'cwl  cost,  less  damages  by 
reason  of  improper  work  and  materials.  Struelian 
V.  Paton,  3  Bligh  (N.s.)  359. 

Payment  for  Use  of  Dock  during  Detention.] 

— A  shipowner  received  an  estimate  for  I'cpairs, 
the  last  item  of  which  was  "  the  cost  of  use  of 
graving  dock  for  the  job  will  be  from  120  to 
i50  guineas."  The  ship  was  repaired,  and  the 
account  was  sent  in  with  this  item  included. 
No  objection  was  made  to  this  item,  but  time 
was  required  for  payment.  The  shi])\viight,  who 
claimed  and  enforced  his  lien  on  the  ship  for 
payment,  urged  the  removal  of  the  ship,  saying 
that  from  a  certain  day  he  should  charge  201. 
a  ilay  for  the  use  of  the  dock  : — Held,  that  these 
facts  did  not  constitute  an  implied  contract  on 
the  part  of.  the  shipowner  to  pay  the  additional 
charge,  and  that  having  paid  it  under  jnotest,  he 
might  lecover  it  back.    iSonies  v.  Jiritis/i  Empire 
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SJil/ijihiff  Co..  S  H.  L.  Cas.  H38  :  .SO  L.  J..  Q.  15. 
22U  :  G  Jiir.  C^'-S-)  ''••l  ;  2  L.  T.  .".4  ;  8  W.  K.  707. 

Repairs— Master — Power  to  Bind  Owners — 
Bottomry.] — 1'.  W.  i!c  Co.  (inlcvwl  ;i  sliip  on  com- 
mission for  colonial  purchasers,  and  advanced 
money  for  her  outfit.  They  appointed  a  master 
and  sent  her  out  to  New  Zealand  for  the  pur- 
chasers. The  ship  had  been  originally  registered 
in  the  name  of  P.  W.  &  Co.,  but  before  mailing 
was  transferred  to  a  bank  manager  to  secure 
advances  by  the  bank.  On  the  voyage  she  suffered 
damage  and  jnit  into  a  port  to  refit.  The  master, 
for  money  advanced  for  necessary  repairs,  gave  a 
bond  binding  himself  and  also  the  ship  and  freight. 
At  the  same  time  he  drew  Ijills  on  1*.  W.  i:  Co. 
for  the  amount.  The  purchasers  became  insol- 
vent ;  P.  W.  ic  Co.  got  the  ship  tiansferred  to 
them  by  the  bank,  .sold  her  and  received  the 
price.  In  aii  action  against  them  by  the  holders 
of  the  bills,  whic-h  they  had  refused  to  accept : — 
Held  that  P.  W.  &  Co.  were  liable,  being 
cmi>loyers  of  the  master,  and  the  real  owners  of 
the  sh'ip.  Miller  v.  Potter,  8  Ct.  of  Sess.  Cas. 
(4th  ser.)  105.     And  see  post,  X.  BOTTOMRY. 

Semble,  the  bond  given  by  the  master  was  not 
a  valid  bottonuy  bond.     Ih. 

Liability  of  Owners — Payment  to  Agent.] 

— Repaii-s  done  at  Hull  ui)on  the  order  of  the 
owner's  agents  at  the  instance  and  direction  of 
the  master.  Account  made  out  to  the  master 
and  owners  and  sent  in  to  the  agents,  but  jjay- 
ment  not  demanded  for  some  months.  Mean- 
while, the  owner  ]iaid  the  agents  for  the  rejjairs. 
The  agents  Ijeing  in  difiicuities,  the  shipwright 
aiijilied  to  the  owner  for  payment : — Held,  that 
he  was  liable.     Stemirt  v.  llull,  2  Dow,  2'J. 

!Scc  iiho  IV.  OWXKBS. 


2.   ADVANXE.S   FOR. 

A  merfjantilc  house  at  Ncwry  direct  a  house  at 
Quebec  t|(  contract  for  the  building  of  a  ship,  for 
which  the  Xewry  house  would  send  out  the 
rigging.  The  (^iel)ec  house  contract  with  some 
shipbuilders  accordingly.  'J'he  Newry  house  then 
direct  their  correspondent  at  Liverpool  to  send 
out  the  rigging.  He  does  so  :  and,  it  having  been 
actually  delivered  to  the  Quebec  house  :— Held, 
that  tlie  i)roperty  in  it  was  vested  in  the  Newry 
house,  an<l  that  "the  (^ud)cc  house  had  a  right  to 
retain  it  against  the  Jjiverpool  correspondent,  on 
account  of  theii'  lien  on  it  for  advances  made  to 
the  builders,  and  payment  of  custom-house  ex- 
l)cnses,  although,  previously  to  the  delivery,  they 
liad  olitained  an  assignment  of  the  siiip  to  them- 
selves from  the  builders,  and  had  registered  it  in 
the  name  of  one  f)f  the  paitners  in  their  house. 
JUuferxoii  v.  He'xl,  1   Knap)),  \W1. 

i'.y  an  agreement  in  isc.l,  Init  nol  executed  till 
the  llth  April,  lK(i2,  shipbuilders  agreed  tobuild 
a  schooTier  for  V.  On  tlie  12th  April  the  agree- 
ment was  assigned  to  the  jilaiidiff  to  secure  .")00/. 
already  advanced  to  them  for  tiie  ))iirpose  of 
enabling  them  to  complete  he)',  an<l  future 
advances  uj)  to  a  ceilain  amount,  and  tlie  vessel 
was  assigned  to  the  iilaintiff.  to  be  held  by  him  in 
lien  for  such  advances  and  interest.  On  the  I'.Uh 
May  the  agreement  between  the  builders  and  K. 
was  put  an  end  to,  and  on  tlu-  2<Hh  they  entered 
into  a  new  contract  with  tlie  i)laintitf  toeomplete 
and  sell  the  vessel  to  him  for  l.KJOZ.,  of  which 
the  advanced  ."jOU/.  was  to  be  taken  as  jiart  pay- 
ment.    No   registration   of  the  vessel  ever  took 


place,  but  on  the  2Uth  ^lay  the  builders  cert itied, 
according  to  the  provisions  of  the  17  l*i:  IS  Vict, 
c.  KU.  that  they  had  built  the  schooner  for  the 
plaintiff.  The  advances  did  not  appear  to  have 
been  laid  out  exclusively  upon  the  vessel,  aiui 
before  the  20th  May  the  builders  had  discharged 
their  workmen  and  were  virtually  insolvent, 
though  this  was  not  proved  to  have  been  brought 
to  the  plaintiii"s  knowledge.  The  vessel  was 
unfinished  on  the  2nd  June,  when  they  were 
adjudicated  bankrupts,  and  on  the  li^tli  the 
defendants  were  chosen  assignees.  On  a  bill  to 
support  and  enforce  the  lien,  as  to  the  instrument 
of  the  12th  April : — Held,  that  the  lien  under  it 
was  destroyed,  if  not  by  the  cancellation  of  the 
agreement  with  F.,  yet  by  the  fact  that  the  5(11 1^ 
thereby  secured  was  merged  into  and  taken  as 
part  payment  of  the  purchase-money,  itnder  the 
agreement  of  the  20th  May.  Swa'imton  v.  Cla]i. 
2  N.  Pi.  345  ;  2  De  G. .].  .Sc  S' 558  :  82  L.  J.  Ch.  508  : 
8  L.  T.  563  :  11  W.  R.  811.— L.JJ.  Affirming  4 
Giff.  187. 

As  to  the  memorandum  of  the  20th  May  : — 
Held,  that  under  it  the  plaintiff  was  entitled  to  a 
lieu  on  the  unfinished  ship  for  the  500/.  actually 
advanced.     Ih. 

Held,  also,  that  no  registration  under  the  17 
it  18  Vict.  c.  86.  was  necessary.     Ih. 

Held,  also,  that  the  vessel  was  not  within  the 
order  and  disposition  of  the  builders  at  the  time 
of  their  bankruptcy.     Ih. 

L.,  who  was  executor  of  H.,  and  manager  of  a 
bank,  agreed  to  take  a  security  on  ship  •'  E.." 
belonging  to  F.,  in  lieu  of  a  security  given  by  Y. 
to  H.  on  another  ship,  and  he  abstracteil  money 
from  the  baidc.  which  he  advanced  to  F.  to  enable 
him  to  complete  repairs  on  the  ship  '"JO.."  taking 
from  V.  a  security  on  the  ship  to  himself,  as 
executor,  for  these  advances,  as  well  as  for  the 
sum  advanced  by  H.  The  bank,  having  dis- 
coveretl  L.'s  improper  abstraction  of  their  money, 
requii'cd  security  for  it.  and  L.  assigned  to  them 
the  securities  on  the  ship.  The  ship  was  sold  for 
a  snm  much  less  than  the  amount  originally 
advanced  by  H.  :— Held,  tirst,  that  as  tlie  bank 
took  the  assignment  from  Ij.  to  secure  a  pre- 
existing debt  due  fi'om  him  i)ersonally  to  them, 
and  hail  notice  that  the  securities  belonged  to  the 
estate  of  H.,  they  could  have  no  better  title 
against  the  estate  than  L.  would  have  had  if  he 
had  advanced  his  own  money,  instead  of  tiiat  of 
the  baidc.  CoUinxon  v.  Lixter.  25  L.  .1..  Cii.  88  ; 
2.Jur.  (.N.s.)  75:  4  W.  K.  188- 1.. .1.1. 

Held,  secoiKlly,  that  L.  would  in  that  ease  have 
had  no  claim  against  the  estate,  as  he  had  not 
advanced  the  money  for  rei)airs  from  necessity 
and  bona  fide,  and  therefore  could  not  set  up  his 
claim  in  respect  of  these  advances  against  tlic 
security  for  the;  sum  lent  by  11.     Ih. 

Held,  thirdly,  that  the  baidv  could  not  claim  a 
lien  on  the  proceeds  of  the  sale  of  the  slup<)n  the 
ground  of  following  trust  moiu-ys  of  theirs  im- 
properly disj.osed  of  by  L.,  for  that  they  had.  l>y 
taki])g  the  security  from  him,  treated  the  trans- 
aetionas  a  h)an  from  ihcm  to  him:  and  more- 
over, as  he  was  their  agent,  they  were  afVecied  by 
his  acts  in  making  tlie  ailvanees.     Ih. 

Held,  fourthlv.  that  whether  the  title  to  tlie 
ship  couUl  or  co'uhl  not  be  affected  by  the  trusts 
of  the  mortgage  from  F.  to  \...  the  nioneya 
leceived  from  the  sale  of  it  were  subject  to  those 
trusts,  an<l  that  the  registered  transfer  of  the 
securities  to  the  bank  did  not  eiialile  the  bank  to 
retain  the  moneys  discharged  from  those  trusts. 
Ih. 
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:\.    TMiOPKKTY  IN    UM'INISUKI)    HUM-. 


When   Property  passes   to  Purchaser.  ]— The 

(lcl\'iul;uiis  rmilnu'tcd  with  a  wmiimiiy  to  make 
and  suiiply  new  boilei-s  and  certain  maehinerv 
for  a  steainslii])  of  the  eonipany,  and  to  alter  the 
on<i'ines  of  sueh  steamship  into  compound  surface 
condensing  enirines  according  to  a  specitication. 
The  engines,  boilers  and  connections  were,  by 
the  contract,  to  be  comi)leted  in  every  way  ready 
for  sea  so  far  as  specified,  and  tried  under  steam 
]>y  the  engineers  (the  defendants)  previously  to 
being  handed  over  to  the  company  ;  the  result  of 
such  trial  to  be  to  the  satisfaction  of  the  com- 
l)any's  inspector.  The  price  of  the  work  was  to 
be  ij,800/..  and  was  to  be  paid  as  the  work  pro- 
gressed, in  the  following  manner:  viz.  2,0(»0Z. 
when  the  boilers  were  plated,  and  2,000/.  when  the 
will  lie  of  the  work  was  ready  for  fixing  on  board, 
and  the  balance,  1,800/.,  when  the  work  was  fully 
coniiileted  and  tried  under  steam.  These  pay- 
ments were  only  to  be  made  on  the  certificate  of 
the  company's  inspector.  The  old  materials 
removed  from  the  ship  were  to  become  the 
profjcrty  of  the  defendants.  The  specification 
contained  elaborate  provisions  as  to  the  fitting 
and  fixing  the  new  boilers  and  machinery  on 
board  the  ship,  and  the  adaptation  of  the  old 
machinery  to  the  new.  The  boilers  and  other 
new  machinery  contracted  for  were  completed 
and  ready  to  be  fixed  on  board,  and  one  instal- 
ment of  2,0110/.  had  been  paid  under  the  contract, 
when  the  ship  was  lost  by  perils  of  the  sea.  The 
value  of  the  work  actually  done  by  the  defen- 
dants under  the  contract  amounteil  to  4,118/. 
The  second  instalment  of  2,000/.  was  subse- 
<|nently  paid,  at  the  time  of  which  payment  the 
company  knew  of  the  loss  of  the  shi)),  but  the 
defendants  di<l  not.  The  company  claimed  de- 
livery of  the  boilers  and  other  machinery  com- 
pleted under  the  contract,  and  this  being  refused, 
brought  an  action  for  the  detention  of  the  same, 
or  to  recover  back  the  4,000/.  paid  by  them  to  the 
defendants: — Held,  that  the  contract  was  an 
entire  and  indivisible  contract  for  work  to  Ijc 
done  upon  the  company's  ship  for  a  certain  i)rice, 
from  further  performance  of  which  both  parties 
were  i-eleased  by  the  loss  of  tlie  ship ;  that  the 
property  in  the  articles  manufactitred  was  not 
intended  to  pass  until  they  were  fixed  on  board 
the  ship  ;  and  that  consequently  the  company 
was  not  entitled  to  the  boilers  and  machinery, 
nor  could  they  recover  the  4,0()0/.  already  paid 
as  upon  a  failure  of  consideration.  AngJo- 
Egiipthiii  X<(ti(i(iti(>)i.  Co.  v.  liriniip,  44  L.  J.. 
C.  F.  130  ;  L.  R.  10  C.  P.  271  ;  82  L.  T.  467  :  28 
W.  11.  62(i.  The  case  was  ultimately  referred  to 
arbitration.     Sec  L.  1!.  lo  V.  P.  .")7]."n. 

A  builder  contracted  with  the  plaintiffs  to 
build  them  a  ship,  and  the  ])laintiffs  from  time 
to  time  advanced  money  for  the  building.  Before 
the  ship  was  com])leted  the  builder  gave  the 
plaintiffs  a  bill  of  sale,  habendum  "  when  the 
sliip  shall  be  completed  and  finished,"  and  the 
vessel  was  thereupon  registered  in  the  plaintiffs' 
'hames.  The  bixilder  afterwards  registered  the 
ship  in  his  own  name,  and.  having  lioii-owed 
money  from  the  defendants  in  order  to  finish  her, 
executed  a  bill  of  sale  to  them,  and  gave  them 
possession  of  the  ship  : — Held,  that  the  jjlaintiffs 
could  recover  in  trover  against  the  defendants 
for  conversion  of  the  ship,  and  that  the  measure 
of  damages  was  the  value  of  the  sliip  at  the  time 
of  the  conversion.  Unid  \.  Fnirhi iilx.  18  ('.  P>. 
C.'.tL'  :  1  C.I,.  l!.7o7:  :'2  I,.  .I..L'.  1'.  I'oC, :  I  7  .1  in  .'.>!, s. 


Ship  paid  for  by  Instalments.] — "Where  a  ship 
is  contracted  to  be  paid  for  by  instalments,  to  be 
paid  at  ditt'erent  stages  of  her  building,  the 
j)roperty  in  the  ship  and  her  gear  as  approved 
and  paid  for  ])asses  to  the  vendee.  Wooda  v. 
]iiix.srl/,  5  P..  &  Aid.  i)42  ;  24  R.  R.  621. 

Ship   Lost  —  Recovery   of  Advances.]  —  See 

lle)tckfll,l)ii  liniasou  S,-  I'o.v.Swun  <*)■  6ii(., supra, 
col.  14. 

Ship  in  Builder's  Yard  Distrained  for  Kent.] 

— A  shipbuilder  cuntracteil  to  })uild  a  ship  on 
premises  which  he  held  as  tenant  to  the  defen- 
dants. The  ship  was  to  be  paid  for  by  instal- 
ments. After  the  ship  had  been  partly  built 
and  paid  for,  it  was  seized  by  the  defendants  as 
a  distress  for  rent.  The  person  for  whom  the 
ship  was  being  built  paid  the  rent  under  protest 
and  sued  to  recover  the  amount : — Hekl,  that, 
assuming  the  property  in  the  ship  to  have  passed 
to  the  iifaintitt',  the  ship  was  nevertheless  liable 
to  distress.  CUirlie  v.  JIil/iiii/ll  Docli  Co.,  55 
L.  J.,  Q.  B.  878  ;  17  Q.  B.  D.  4!»4  :  54  L.  T.  814  ; 
84  W.  R.  698  ;  51  J.  P.  5— C.  A. 

Purchaser  acquires  no  Property  until  Ship 
finished.] — ^In  the  altsence  of  a  special  agree- 
ment the  purchaser  of  a  barge  or  vessel  oniered 
to  be  built  acquires  no  property  therein  until 
she  is  finished  and  delivered,  actually  or  construc- 
tively. Painting  the  purchaser's  name  on  the 
stern  hekl  to  be  inunaterial.  MucMow  v. 
Mangles,  1  Taunt.  818  ;  9  R.  R.  784. 

Law  of  Scotland— Bankruptcy  of  Builder.] — 

P>.  and  V.  verljally  agreed  to  make  advances  to 
A.  on  the  security  of  a  ship  he  was  building  on 
his  own  account,  provided  A.  made  an  absolute 
contract  for  sale  of  the  shii).  A.  thereupon 
agreed  to  complete  and  deliver  the  ship  to  B. 
and  C.  for  a  price  to  be  paid  in  two  instalments, 
with  powers  for  B.  and  C,  in  case  A.  failed  to 
complete  the  ship,  to  enter  into  possession  of  the 
ship  and  to  complete  and  sell  her.  In  a  corre- 
spondence between  A.  and  B.  anil  C.  and  a  ship- 
broker  relating  to  the  sale  of  the  ship,  she  was 
called  A.'s  ship  :  but  nothing  was  written  to 
any  one  inducing  him  to  deal  with  the  ship  as  if 
she  were  the  property  of  A.  B.  and  C.  after  the 
contract  made  advances  to  A.,  taking  a  receipt 
as  for  payment  of  part  of  the  ]ntrchase-nioney  : 
at  the  saine  time,  bills  for  the  like  amount  were 
accepted  by  A.  The  advances  amounted  to  the 
full  purchase-money  of  the  ship.  Before  she 
was  completed  A.'s  estate  was  sequestrated  (in 
Scotland).  The  bills  were  paid  by  B.  and  C. 
In  a  question  between  A.'s  trustee  and  B.  and 
C. : — Held,  by  the  law  of  Scotland  tliere  was  a 
bona  fide  sale,  but  no  delivery  ;  and  that  B. 
and  C.  were  entitled  to  the  ship.  M'Jiititi  v. 
Wdlluce,  6  App.  Cas.  588  ;  45  L.  T.  261  :  80 
W.  R.  65— H.  L.  (Sc.) 

See  (tUo  4.  Bankruptcy  of  Owner  or 
Builder,  infra  :  and  ca.^es  supra,  cols.  17,  1)^. 

4.  Bankruptcy  of  Owner  or  Builder. 

P.  contracted  with  a  shipbuilder  to  build  him 
a  ship  for  a  named  sum.  to  be  paid  by  instal- 
ments as  the  work  went  on  :  an  agent  of  P.  to 
superintend  the  buihling.  The  ship  was  partly 
built  and  approved  by  P.'s  agent  when  the 
builder  bei-anie  liaidcrupt.  The  assignees  com- 
pleted the  ship.  All  the  instalments  of  {)urchase- 
inonev  were   Maid  or  tendered   bv  P,     Inaction 
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of  trover  by  P.  against  the  assignees  : — Held.  , 
that  upon  each  instahnent  being  paid  the  pro-  ! 
perty  in  the  part  finished  vestetl  in  P..  subject 
to  the  right  of  the  builder  to  retain  it  for  the 
purpose  of  completing  the  ship  :  and  that  each 
material  subsequently  added  became  the  pro- 
perty of  P.,  and  that  the  ship  <lid  not  pass  to 
the  assignees  as  being  in  the  order  and  disposi- 
tion of  the  bankrupt.  Chirhr  v.  Sjirtirr.  4  A.  & 
E.  448  :  «  X.  i;  M.  8'.l'.i ;  1  H.  &  \V.  TdO  :  .")  L.  J.. 
K.  B.  161. 

In  December.  ISiIl,  the  baidcrui)t  cuntracted 
with  W.  to  build  a  barge  for  him,  to  be  paid  lor 
in  bricks,  the  barge  to  be  completed  on  .")th  .June. 
1862.  The  bankrupt  hired  a  barge  building- 
yard  for  a  period  -which  exjjired  before  the 
"barge  was  built,  and  W.  then  hired  the  yard. 
In  "june  it  was  agreed  by  the  bankrupt  in 
writing  that  the  barge  should  be  held  by  W.  as 
security  for  advances  made  by  him.  In  July 
the  bankruptcy  took  place.  The  advances  made 
by  W.  exceeded  the  amount  of  work  done  on  the 
l)arge  and  materials  supiilied  for  her  by  the 
bankrupt  : — Hckl,  that  W.  had  a  lien  upon  and 
was  entitled  to  hold  the  barge  unless  the 
assignees  chose  to  complete  her.  Wuttx,  Ec 
ixirh:  Attiader.In  re.  82  L.  J.,  Bk.  35. 

C.  ck  Son.  engineers  in  Scotland,  agreed  with 
the  appellants  to  fit  up  engines  in  ships  then 
being  built  by  the  appellants,  who  made 
advances  to  C.  &  Son  as  the  work  progressed. 
0.  &  Son  being  insolvent  to  the  knowledge  of 
the  appellants,  an  agreement  was  entered  into 
lietween  them  to  the  effect  that  upon  payment 
being  made  in  respect  of  any  ship,  the  materials 
laid  down  and  work  done  in  resjjcct  of  tliat  ship 
should  become  the  proiierty  of  the  appellants 
subject  to  the  lien  of  f.  iV  Son  for  any  balance 
of  the  price  of  the  same.  C.  i:  Son  having 
become  baidcrupt,  it  was  held  that,  by  the  law 
of  Scotland,  the  appella7its  were  not  entitled  as 
against  the  trustees  in  ('.  <!c  Son's  bankruptcy  to 
materials  in  ('.  i:  Son's  yard  intended  to  have 
t>een  used  upon  the  sliips.  Srafh  v.  Moorr.  i>7> 
L.  .].,  P.  C.  r»4  :  11  Api).  C'as.  8.ji) :  .".4  L.  T.  O'.M)  : 
5  Asp.  M.  C.  r.Hft— H.  I..  (Sc.) 

B.  ic  Co.  agreed  to  build  a  ship  fnr  !■'.  S., 
before  the  agreement  was  signed,  advanced 
money  upon  the  terms  that  the  benefit  of  the 
agreement  should  )>c  assigned  to  him,  aud  that 
he  should  have  a  lien  on  the  sliij).  The  agree- 
ment was  cancelled.  1>.  iV:  Co.  agreed  to  sell  the 
sliip,  which  was  not  finished,  to  S.  Four  ilays 
before  this  they  ha<l  stojiped  payment  and 
shortly  after  became  bankrupts  : — Held,  that  S. 
wjus  entitled  to  a  lien  on  the  ship.  Sii-ni/ixtoti  v. 
r/ai/,  :?  l)e  (i.  J.  A:  S.  .^.-.K  ;    2  N.  U.  'Mr>  :    82 

L.  j'., ch. r>o8  :  H  1,.  T.  :,r,:\ ;  ii  w.  ii.  8ii— L.JJ. 

A.  contiacted  to  build  a  shii)  fur  I?.,  the 
purchase-money  to  be  paid  by  instalments  partly 
in  bills,  the  partly  built  ship  to  Ijecome  the 
[iioperty  of  15.  upon  i)ayincnt  of  the  first  instal- 
ment to  the  extent  of  his  i>ayinents  and  suVjject 
to  A.'s  li(;n  for  unjiaid  instalments.  P>.  gave 
acceptatices  to  A.  in  payment  of  the  instalments, 
which  A.  discounted.  I'.efore  the  shil)  was  com- 
pleted A.  and  B.  Ixicanie  insolvent.  B.'screditors 
accepted  a  composition,  B.  abandoned  the  eon- 
tract.  aTidA.'s  trustee  in  bard<ruptcy  finished  the 
ship.  P.ankers,  holders  of  the  bills,  claimed  to 
have  a  lien  on  the  sliiji  :— ffehl,  liiat  IIV/ /•/'////.  A'.r 
/'fa■^•.  dill  not  apply,  and  that  the  liaiikeis  wore 
not  entitled  to  a  lien.  Ln inl/fn/i.  L'.r  piirtr, 
or  Gvvrnrv.  Ex  jmvtc,  Lt ikIkh ij.  Jn  rr,  44  L.  J., 
Bk.  81:    L.  II.  10  Ch.    In.",:    :i2    I,.   T.  880;    28 


W.  P.  602  :  2  As[).  M.  C.  .•)2.->— L.,IJ.  Aftirming 
S.  {'..  nom.  (TnriiiT.  E-r  piirtr.  h'niilxiiij.  In  n\ 
82  L.  T.  20.-). 

Engineers  contracteil  with  the  owner  of  a 
barge  to  supply  machinery  to  the  barge  iu  a 
certain  dock,  the  price  to  be  paid  by  bills.  The 
baj'ge  was  entered  in  the  books  of  the  dock  com- 
jiany  in  the  name  of  the  engineers,  who  remained 
in  possession  of  her  mitil  she  was  finished,  when 
the  owner  filed  a  liipiidation  jietition.  and  a 
receiver  was  appointed.  Meanwhile,  the  engi- 
neers had  been  i)aid  part  of  the  price  of  the 
work,  partly  in  bills  which  they  had  discounted, 
and  jiartly  in  cash  : — Held,  that  the  engineers 
were  entitled  to  a  lien  for  the  unpaid  balance 
of  the  price  of  the  engines.  Wilhunihlnj.  E.r 
piirtr.  Wr-sthihe.  In  re,  16  Ch.  D.  6U4  :'  44' L.  T. 
Ill  :  2;t  W.  K.  !t84. 

A  shipbuilder  had  in  his  possession  at  his 
baidvruptey  a  shi})  which  he  had  sold  but  not 
completed  : — Held,  not  to  be  in  his  order  and 
disposition.  Holder)ie.-<.i  v.  llaiihin.  2  He  tl. 
F.  A;  J.  2.')8  :  2;»  L.  J.,  Ch.  7.-)8  :  6  Jur.  (x.s.) 
'J(i8,  928  ;  8  \V.  K.  718— L.JJ. 

In  consiileration  of  jteriodical  payments  to  be 
made  by  B.,  A.  agreed  to  build  a  ship,  to  be 
launched  on  or  before  July  81st.  18.58.  with  a 
proviso  that  if  A.  failed  to  complete  the  ship 
according  to  the  agreement,  it  should  be  lawful 
for  B.to  take  possession  of  the  ship  "which  from 
and  after  the  payment  of  the  first  instalment, 
shall  be  and  be  deemed  and  continue  to  be 
as  soon  as  the  said  shij)  shall  be  commenced, 
in  every  respect,  and  for  every  purpose,  the 
property  of  B.'' — and  to  finish  her  '•  usingsuch  of 
the  materials  of  A.  as  shall  be  applicable  to  the 
puipose" — A.  to  rei)ay  to  B.  so  much  as  he 
shouUl  expend  thereon  in  excess  of  the  contract 
price.  A.  failed  to  complete  the  ship,  and  B. 
took  possession  of  her.  and  after  an  act  of  bank- 
ruptcy by  A.  proceeded  to  finish  her.  using 
materialsin  A.'s  yar<l  that  had  not  turn  appro- 
priated for  the  ship.  None  of  these  materials 
had  been  used  ui)on  the  ship,  but  some  had  been 
selected  and  placed  by  B.  in  the  ship's  carcase 
before  A.  became  bankrupt  :— Held,  that  the 
assignees  were  entitled  to  recover  against  Ii.  the 
value  of  these  materials.  Ilnlar  v.  (intij.  17 
C.  P..  462  :  2.-.  L.  J..  C.  1".  If'l  :  -'  Jur.  (N-S.)  HM'  : 
4  \V.  IJ.  2'.I7. 

In  1S83.  and  unlil  his  bankruptcy,  J.  h.  carried 
on  business  as  a  shipbuilder:  and  on  June  10th 
he  agreed  to  build  for   1.750/.  a  ship   tlien  being 
built  in  his  yanl.  ])ayment  to  be  made  by  various 
persons  mentioned  in  the  agreiMuenl  in  amounts 
there  s]ieeilied.     'I'he  plaintilT  sigiu'd  in  October. 
!  IS88,  for  one  fourth  of  the  ship,  and  J.  L.  signed 
underneath  accepting  the  price  and  mo<le  of  pay- 
iment.     The  plaintiff  pai<l  for  his  share  by  bills 
j  before  J.  L.'s  bankruptcy.     The  T.  C.  Company 
!  signed  the  agrcenuMit  for  one  fourth  :  and  H..  a 
niemlM'r  of  the  company,  used  to  go  down  aiif! 
j  superinteml  the  buil.ling  of  the  sliii..  J.  L.'s  fore- 
man having  inst  ruct  ions  to  work  utxler  II. 'sonlers. 
At  the  bankrupt.'y  of  J.  \..  the  ship  was  on  the 
[.stocks  unfinished'in  J.  L.'s  yard  :  and  after  the 
Ibankruptcv  some  of  the  sliipwri'.dils  continued 
!  to  work  on   her  and    to  receive  their  pay  from 
i  H.  :— IleM.  that   the  i>roperly  in  one  fourth  of 
the  shij)  liMil   not    passed  to    V.  L..  the  plaintiff. 
LaiUler  v.  Jlnrl iii-ioii,  2  M.  \  W.  602  ;  (!  L.  J., 

Ex,  160.  ,  .     .       ^, 

J.  agreed  to  build  an  iron  steamship  tor  tlie 
plaintiff  for  16.0U0/.  payable  by  instalments,  the 
fii-st.   of    l.ooo/..    to    lie    payable    immediately. 
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I'hiiiitilV  ailvancfd  nioiicy  t(i  .1.  in  :iiiticii)ati()ii  of 
iiistalnionts  as  the  work  went  on.  J.  became 
bankrupt,  the  vessel  being  in  his  yard  unfinislied, 
tosjetlier  with  her  engines  and  jiart  of  her  frame- 
work, which  liad  not  been  titti'd  or  ))nilt  into 
lier.  The  amount  ailvancetl  by  iihxintilf  to  J. 
exceeckxl  the  value  of  the  engines  and  unfixed 
framework.  The  plaintiff's  name  was  stamped 
on  the  ship's  keel  before  J.'sbankrui)tcy  : — Held, 
that  the  ship's  loose  engines  and  framework 
were  the  property  of  tlie  i^laintiff  and  not  of  J.'s 
assignees  ;  and  tliat  the  plaintiff  was  entitled  to 
recover  damages  against  the  assignees  for  deten- 
tion of  the  ship,  but  not  of  the  engines  and 
framework.  Wodd  v.  Bell,  (i  El.  c^c  Bl.  3.55  ;  25 
L.  J.,  Q.  B.  321  ;  2  Jur.  (N.s.)  6(U  :  4  W.  R.  553. 
8ee  also  Btil-rr  v.  rr'/v/y,  17  C.  B.  462  :  25  L.  J.. 
C.  r.  1(51  ;  2  Jur.  (n.s.)  400  ;  4  W.  R  297. 
supra. 

5.  Lien. 
a.  Of  Shipwright. 

Nature  of.] — A  shipwright  has  a  lien  upon  a 
ship  for  lepairs.  Fmnlditi  v.  Ilo.sicr,  4  B.  &;  Aid. 
341  ;  23  R.  R.  305. 

But  a  shii)wright  in  the  river  Thames  has  no 
lien  on  a  shij)  taken  into  his  dock  to  be  repaired, 
without  an  express  agreement  for  that  purpose, 
because  by  the  usage  of  the  trade  the  credit  is 
alwavs  given  to  the  owner,  lia'ttt  v.  Mitchell. 
4  Cami).  146  ;  16  R.  R.  765. 

It  is  otherwise  where  the  shipwright  deals  for 
ready  money.     Ih. 

Priority  of  Rights.] — When  a  sliipwright  has 
received  a  vessel  into  his  yard  and  re})aired  her, 
his  rights  are  subject  to  all  existing  obligations 
then  complete  and  due  against  the  vessel.  The 
Gustof,  Lush.  506  ;  31  L.  .L,  Adm.  207  ;  6  L.  T.  660. 

Claims  for  salvage  take  precedence  of  a  ship- 
wright's lien  in  respect  of  subsecjuent  repairs  to 
the  vessel.     Ih. 

A  shipwright's  lien  is  postponed  to  master's 
and  seamen's  wages  earned  prior,  but  not  to  such 
wages  earned  sulisequently.  to  the  time  when  the 
vessel  entered  the  shipwright's  j'ard.     Ih. 

The  seamen  and  master  are,  in  the  case  of  a 
foreign  vessel,  entitled  to  an  allowance  for  return 
to  their  own  country,  and  this  right  takes  priority 
also  of  such  shipwright's  claim.     Ih. 

The  shipwright's  lien  takes  precedence  of  all 
claims  in  2-espect  of  necessaries  su})plied  subse- 
quently to  the  time  when  the  vessel  entered  the 
shipwright's  yard.     Ih. 

Effect  on  Priorities  of  Material  Men.] — The 

possessory  lien  of  material  men  is  not  deter- 
mined by  the  arrests  of  the  vessel  by  wari-aut 
of  the  high  court  of  admiralty  in  a  suit  for 
eiuiiiment  and  rejiair.  The  Acacia.  ILnitilton 
v.  ILivhmd.  42  L.  T.  264;   4  Asp.  M.  C.  254. 

Eight  of  Sale.] — A  lien  upon  chattels  confers 
no  riglit  of  sale  upon  the  person  holding  such 
lien,  though  the  retention  of  the  chattels  maybe 
attended  with  exjiense :  and  therefore,  where 
shipbuilders  having  a  lien  on  a  ship  built  by 
them,  according  to  contract,  for  the  unpaid  {)ur- 
•chase-money,  tiled  in  equity  a  bill  to  enforce 
their  lien  b\'  a  sale,  a  demui-rer  was  allowed. 
Thamcx  Irnnwurhx and  Sh iphiiildiiui  (  \k  v.  Patent 
Ben-irh  Co.,  1  J.  .t  H.  '.»3  :  2'.)  L.  J..  Ch.  714  ;  6 
Jur.  (X.s.)  1(113  ;  2  L.  T.  208  ;  8  W.  R.  408. 

Unpaid  "Vendor.] — Plaintiff  agreed  to  Iniild  a 
shi[)  for  P.  and  \j.  and  got  the  shi[i  built  accord- 


ingly. P.  paid  liis  moiety  of  the  price.  L.  <lid 
not.  The  builder  gave  a  bill  of  sale  of  the  ship 
to  the  plaintiit'.  and  jjossession  to  L.,  from  whom 
he  took  bills  of  exchange  in  payment  of  his  half 
share  in  tlie  ship.  TJie  Ijills  were  dishonoured, 
and  \j.  died.  His  executors  sold  L.'s  half  of  the 
shi))  to  P.,  having  notice  ;  P.  sold  the  ship  to  S. 
without  notice.  Decree  against  P.  that  lie  pay 
the  i)laintiff  one-half  the  purchase-money  he 
received  for  the  shi)) ;  L.'s  representatives  to 
reimburse  P.  M'alher  v.  Pre.tuyicli,  2  Yes.  Sen. 
622  ;  Belt's  Suiipl.  44'.i. 

Possession.] — A  ship  was  jjlaced  on  a  jiatent 
slip  for  repairs.  When  part  of  the  rejtairs  were 
completed  she  was  removed  by  the  shipbuilders 
for  their  own  convenience  to  a  wet  dock,  into 
which  the  shipway  ojienetl,  and  the  repairs  were 
I  there  completed,  the  ship  being  made  fast  to  pawls 
on  the  shipbuilders'  i)remises.  She  was  moved 
from  time  to  time  for  the  convenience  of  persons 
using  the  slipway,  chiefly  by  the  shipbuilders' 
men,  but  under  orders  of  the  harbour  master. 
The  master  was  always  on  boaid  during  the  day, 
and  a  shipkeeper  at  night  : — Held,  that  the 
shipbuilders  had  not  parted  with  their  lieu. 
Parr  v.  Coiijier,  2  Ct.  of  Sess.  Ca.  (4th  ser.)  14. 

No  Maritime  Lien.]— On  a  ship's  being  repaired 
in  the  river  Thames,  and  fitted  out  there  with 
new  rigging  and  apparel,  the  ship  itself  is  not 
liable,  but  the  owners.  Wathinson.  v.  Pf/rnadistun, 
2  P.  Wms.  367.    S.  P.,  /Shank,  E.v  jmrte,  1  Atk.  234. 

Secus,  if  repaired  or  fitted  out  at  sea,  where 
the  master  alone  may  hypothecate.  Wathinson 
V.  liurnadistun,  sujjra. 

Xo  lieu  on  a  ship  abroad  can  be  created  by  parol 
nor  by  bills  of  exchange  drawn  by  the  master  ; 
unless,  upon  mistake  clearly  established,  the 
instrument  can  be  corrected.  Ilalhctt,  E,v  imrte, 
2  Rose,  194.  229  :  19  Ves.  474. 

A  ship,  while  the  possession  of  it  is  retained, 
is  specifically  chargeable  in  respect  of  the  ex- 
pense incurred  in  rejiairing  it ;  but  the  possession 
being  parted  with  tlie  lien  is  lost.  Bland,  Ex 
parte,  2  Rose.  91. 

No  lien  on  a  ship  or  proceeds  from  sale  of  it 
foi'  repairs  ilone,  except  in  course  of  a  voyage  ; 
liberty  given  to  bi'ing  an  action  as  to  the  per- 
sonal liability  of  the  pai't  owners  who  received 
the  benefit.  Lord  Hardwicke's  decision  in  Bod- 
dinijton  V.  ILillet  (1  Ves.  497)  has  been  over- 
ruled, and  now  settled  that  part  owners  in  a  ship 
are  not  to  be  considered  as  partners.  Bu-rton  v. 
Sncc,  1  A^es.  154  ;  Young,  E.r  parte,  3  Y,  &  B.  243. 

■ Tinder  Mortgage.  ] — ^A  mortgagor  of  a  ship, 

who  remains  in  the  ostensible  ownership,  has  an 
implied  authority  to  confer  a  right  of  lien  for 
repairs  to  keep  her  seaworthy.  Williams  v. 
Alhup.  10  C.  H.  (N.s.)  417  :  30  L.  J.,  C.  P.  353  ; 
8  Jur.  (N.S.)  57  :  4  L.  T.  550. 

As    against    Admiralty    Process.] — See    The 

Harmonic,  post.  col.  979. 

b.   Of  Others. 

Consignees  of  Cargo — Lien  on  Cargo — Repairs.  J 

— Consignees  of  cargo,  who  l)y  agrccuicnv  with 
the  owner  charter  a  ship  and  cxjiend  money  in 
her  to  enable  her  to  fetch  the  cargo,  have  with- 
out special  agreement  a  lien  on  the  cargo  in  the 
shipowner's  hands  for  the  money  expended  :  and 
one  who  is  not  consignee  has  muler  similar 
cii'cumstances  a  similar  lien,  if  he  can  arrest  the 
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cavifo  before  it  conies  to  the  hands  of  the  shipper. 
VoHiif/  V.  -VW?/,  S2  I?eav.  529  :  2  N.  R.  212  :  9 
Jur.  (N-.S.)  976  :  9  L.  T.  9:11  W.  R.  1052. 

Disputed  Ownership.^ — The  plaintiffs  bounrht 
a  ship,  upon  a  sale  by  the  master  abroad,  and 
repaired  lier.  The  sale  was  disputed,  aud  upon 
her  arrival  in  England  registration  in  the  names 
of  the  plaintiffs  resistetl  Ijy  her  owners  : — Held, 
that  assuming  that  the  ])laintiffs  had  acquired 
no  legal  interest  by  the  sale,  they  had  no  lien  in 
respect  of  the  money  laid  out  by  them  in  repairs, 
and  that  the  bill  of  sale  could  not  operate  by  way 
of  bottomry.     Jlitli/icai/  v.  Itaherfx,  4  Hare,  lOG. 

Engines    of   new    SMp — Engineer's    Lien — 

Possession." — Eiigineei's  cnntractL'd  with  a  ship- 
builder to  put  engines  into  a  ship  lie  was  build- 
ing on  her  being  brought  to  Leith.  The  contract 
piovided  that  the  engines  were  to  be  the  projjcrty 
of  the  engineers  until  paid  for  in  cash,  but  should 
be  subject  to  a  lien  in  favour  of  the  shii)builders 
for  moneys  or  bills  paid  by  them  to  the  engineers  ; 
that  the  ship  was  to  Ije  at  the  (lisi)osal  of  the 
engineers  at  Leith  for  the  purpose  of  ]nitting  the 
engines  on  board  :  that  she  should  be  taken  away 
by  the  shipbuilder  when  the  engines  were  on 
board,  the  engineers  providing  men  to  work  them  : 
and  that  the  ship  should  ••  throughout  be  in 
charge  of  the  shipbuilders."'  The  shii>  was  towed 
to  Leith  and  handed  over  by  the  shipwright  in 
charge  to  tlie  engineers,  but  a  master  remained 
on  board.  The  engineers  also  put  a  man  on  board 
and  moved  the  ship  without  consulting  the 
master  : — Held,  that  the  engineers  had  no  lien  on 
the  ship.  Roxn  v.  Jia.itrr,  18  Ct.  of  Sess.  Cas. 
(4  th  scr.)  18.-). 


G.  To>NA(a:.. 


r.  Limitation  ov 


Sre  aiKPx  XX.  Collision. 

LlAiULlTV.  infra,  col.  747. 

Awning  Deck.] — A  vessel  had  an  upjter  dock 
above  lier  main  deck,  but  sueii  u|)|)er  deck  was 
not  continuous  from  stem  to  stern  of  the  vessel, 
and  tlie  liatches  and  other  fittings  in  it  were 
not  water-tight  : — Hehi.  that  such  upper  deck 
was  not  a  tliird  <leck  or  spar  declv  within  the 
Merchant  Shipping  Act.  1854  (17  i:  IS  Vict.  c. 
104).  s.  21,  sub-s.  5  :  and  that  the  space  between 
it  and  tiie  main  deck  was  not  space  available 
for  cargo,  or  for  acconnnodation  of  passengers 
oi-  crew,  within  sub-s.  4.  and  cdnscpiently  should 
ni>t  be  reckoned  in  estimatini:  her  tonnage.  Lurtl 
Adrnrafr  \.  Clydr  Sfrniii  .\ini(/i/fii>/i  Ci..  L.  11.  2 
IL  L.  (Sc.)  409  :  Wl  L.  T.  2«7  ;'  2  Ct.nf  Sess.  ('as. 
(4th  ser.)  2H  ;  2  Asj).  M.  ('.  r.02. 

The  17  A:  LS  Vict.  c.  lo4.  s.  2:i.  jirovides  that 
in  every  ship  propclleil  by  steam  or  other  power 
requiring  eiigims  room,  an  allowance  shall  be 
made  for  the  space  occupied  hy  the  propelling 
jiowcr,  anil  the  amount  >o  allowed  shall  be 
deducted  from  the  gross  tonnage  of  the  ship,  to 
lie  estimated  as  provided  by  that  act.  Sect.  29 
gives  power  to  the  commissioiu;rs  of  cusfdiiis. 
with  the  sanction  of  the  l)f»aid  of  trade,  to  make 
such  in(Hlifications  and  alterations  as  from  lime 
to  lime  liecome  necessary  in  the  tonnage  rules  : 
— Held,  that  tlie  commissioners  had  no  jtuwer  to 
alter  the  jirovisions  of  the  act.  as  to  estimating 
the  tonnage  f)f  ships.  CUij  of  Iji/hlhi  Straw 
I'irhrt  Co.  v.  Thorn pxim.  \  JL  A:  11.  '.W.^  :  H.'. 
I,.  .1..  C.  P.  198  :  L.  11.  1  ('.  1*.  XV.  :  12  Jur.  (N..>^.) 
72t; :  ].-)  L.  T.  112:  14  W.  1!.  :?7(i— Ex.  Ch. 
AfKrming  19  C.  15.  (N.s.)  .■.:)H. 


For    Dues  — Deck    Cargo — "Goods"  — 

Horses  and  Cattle.J — Horses  and  cattle  carried 
as  deck  cargo  are  "goods"  within  the  meaning 
of  s.  2H  of  the  ilerchant  Shipping  Act.  187(>. 
Jlichmond  Hill  Stediiixhip  Co.  v.  Trinitii  Ifovxc 
CorjHmitioii.  (;.-.  L.  J..  Q.  P..  TAW  :  [189(i]'2  Q.  15. 
184  :  75  L.  T.  s  :  45  \V.  E.  G  :  8  Asp.  M.  C.  164— 
C.  A. 

The  proper  methoil  of  measuring  the  space 
occupied  by  such  goods  for  the  purpose  of 
ascertaining  the  additional  tonnage  upon  which 
dues  are  payable,  is  to  measure  a  rectangular 
space  sufficient  for  the  animals  to  live  in  during 
the  voyage,  allowing  them  reasonable  facilities 
for  moving.     lb. 

Ee-measurement  on  Alteration— At  what  Port. 

— A  vessel  duly  registered  at  D.  in  Ireland  uutlcr 
17  (Sc  18  Vict.  c.  104,  was  in  18G2  altered  at  L.  in 
England,  where  a  surveyor  appointed  under  the 
above  act  certified  his  measurement  to  the  sur- 
veyor at  that  port.  The  owners  objected  to  the 
measurement  and  applied  for  a  man<lamus  to  the 
registrar  at  D.  to  have  the  ship  re-measured  : — 
Held,  that  the  court  had  no  jurisdiction,  since 
the  act  requires  the  registration  to  l)eat  the  port 
of  alteiation.  I'f/.  v.  (rarduicr,  K!  Ir.  C.  L.  K. 
849. 

Closed  in  Space.] — The  space  on  the  main  deck 
under  a  hunicaiie  deck  held  not  to  be  a  '•closed 
in  space  o\\  the  up|)er  deck  available  for  cargo  or 
stores,  or  for  the  berthing  or  acconnnodation  of 
passengers  or  crew."  and  therefore  not  to  be 
included  in  the  ship's  measurement.  Leith,  Hull 
and  ffiimhiirti  Straw  Parhit  Co.  v.  Lord  Ad  lo- 
cate. 11  Ct.  of  Sess.  Cas.  (8r(l  scr.)  597. 

II.  NATIONAL   CHARACTER. 

Evidence.] — A  ship's  register,  containing  a 
statement  of  British  owiiershij).  even  if,  by 
17  cSc  18  Vict.  c.  104.  s.  107.  made  prima  facie' 
proof  of  such  ownership,  may  be  outweighed  by 
circumstantial  cviilcnce  to  the  contraiy.  Thr 
Prinrcss  Charlotte.  V,v.  ii  Lush.  75. 

The  nationality  of  a  British  ship  is  sufliciently 
proved  by  statements  of  the  master  and  crew 
that  she  is  a  r.ritisli  shi|)  sailing  under  a  British 
dair,  without  proof  of  her  having  been  registered  : 
and  even  if  it  appears  tliat  she  has  not  been 
registered,  a  luisuncr  charged  with  couunitting 
a  crime  on  board  miL'lit  be  convicti-d.  ///•//.  v. 
,SV/;m/.  89  L.  .1..  .M.  C.  188  :  L.  R.  I  V.  ('.  26-)  ; 
22  L.T.  528  :  IS  W.  R.  985  :   1 1  Cox.  C.  C.  52o. 

To  prove  that  a  ship  is  a  British  shi|>.  it  is 
not  necessary  to  i)r(Klucc  the  registry  or  a  copy 
thereof  :  it  is  siifticicnt  to  shew  orally  that  she 
behmu's  to  I5ritish  owners, and  carries  the  I5riti>li 
flag.   ~//'V/.  V.  Allen,  10  Cox,  C.  C.  I05. 

A  register  is  not  a  document  required  by  the 
law  of  nations  as  expressive  of  a  sliips  luilioiial 
character,  f^  Chewinant  v.  Pearxon.  I  Taunt. 
867:  18  R.  R.  68ii. 

A  native  of  the  Ionian  Islands  purcliase.l  an 
Anurican  ship.  aud.  ujion  a  declaration  that  he 
was  a  15ritish  >ul.jc.-t.  obtained  from  the  Mritisli 
consul  at  Cuba  a  provisional  registry  of  the  ship 
as  B.ritiHh  'ihc  ship  was  afierwaids  seized  and 
ci.ndemncd  for  a  brca.'h  of  the  Slave  Tra.le  Acts. 
r|)on  an  olijc'tion  taken  on  appeal  to  the  juris- 
diction ..f  tiie  court  below,  on  the  ground  of  the 
national  character  of  the  owner  of  the  ship  and 
^.r^y„o  :_Held.  that  the  registry,  flag  and  pass  of 
a  shipcarrv  with  them  the  proumption  that  they 
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art'  true  aiul  correct,  and  that  tlic  owner  wfis 
estopped  from  proviii.u'  that  he  was  not  a  British 
subjeer.aTul  coiiseiiuently  the  register  of  the  ship 
was  void.  Tlir  Lunni.'S  ]\Ioore,  1'.  ('.  (N.S.)  181  ; 
12  L.  T.  IIS.');  i:i  W.  It.  'MV.h 

Register  no  Evidence  by  itself  that  Ship  is 
British-built.  •— See  llrus.^r  v.  Mnj.Ts.-.^  Cani]). 
474.  infra,  eol.  2.'.7. 

Illegal  Colours.]— A  Britisli  merchant  ship  was 
hoarded,  having  an  ensign  with  the  St.  (Jeorue's 
«Toss.  ^:e.,  colours  other  than  those  legally  worn 
hy  merchantmen,  contrary  to  17  (.V:  18  Viot.c.  1U4, 
s.'ui.").  A  warrant  of  arrest  was  directed  to  issue 
against  the  master,  upon  attidavits  of  the  facts  in 
lieu  of  declarations  in  support  of  them.  7^y/.  v. 
Faccii.  2  Jur.  (N.S.)  4o4. 

Concealment  of  British  Character— Forfeiture.] 

When  a  British  suljject.  the  owner  of  a  British 

ship,  by  a  representation  to  the  collector  of 
customs  at  the  port  of  registry  that  his  ship  has 
been  sold  to  foreigners,  procures  the  closing  of 
I  lie  registry,  and  sails  her  under  a  foreign  certi- 
ticate  of  registry  and  under  a  foreign  flag,  whilst 
ho  continues  to  own  her  and  to  receive  the 
pi-ofits  of  working  her.  doing  such  acts  with  the 
intent  to  conceal  her  British  character  from 
the  officers  of  customs,  and  prevent  her  seizuie 
as  unseaworthv,  he  commits  an  offence  against 
the  provisions'  of  the  Merchant  Shipping  Act. 
]8.-,4  (17  &  18  Viet.  c.  104),  s.  108,  by  reason  of 
which  his  ship  is  liable  to  and  will  be  con- 
( lemned  to  forfeiture  to  her  majesty.  The  Sccjitrc, 
3.->  L.  T.  42Vt  ;  8  Asp.  M.  ('.  SOU. 

Forfeiture,  as  against  bona  fide  Purchaser 
for  Value.] — The  forfeiture  ineuri-ed  un<ler  s.  103 
.,f  the  Merchant  Shipiiing  Act.  18.54,  accrues  at 
the  time  of  the  illegal  and  fraudulent  act,  and 
a  subsequent  seizure  relates  back  to  the  date  of 
the  act  constituting  the  cause  of  forfeiture  ;  and 
this  is  so  even  as  against  a  bona  tide  purchaser 
without  notice  of  such  act.  The  Annnnddle,  47 
L.  J..  Adm.  H  :  2  1".  D.  218  :  87  L.  T.  139,  3(i4  : 
-Jt;  \V.  R.  38  :  3  Asp.  M.  C.  .504— C".  A. 

A  shi]).  with  the  consent  of  the  British  owners, 
sailed  under  the  Belgian  flag  in  1874.  In  187() 
the  defendant  bought  her  bona  fide,  and  for 
valuable  consideration.  The  ship  was  claimed 
as  forfeited  to  the  crown  under  s.  103  of  the 
Merchant  Shipi)ing  Act,  18.54.  The  defendant 
i)leaded  his  bona  fide  purchase  for  valuable  con- 
sideration :— Held,  that  such  sale  was  of  no  effect 
as  against  the  i)rior  forfeiture,  which  accrued  at 
the  "time  of  the  act  of  sailing  under  foreign 
colours.    //'. 

In  Prize  Cases.]— The  flag  and  ship's  docu- 
ments  are   conclusive  as  to  the  nationality  of 
the   ship,  but  not  of  the   cargo. 
Srholti/x^')  C.Rob.  .5, 
5  C.  Rob.  2. 

Seizure  of  British  Ship  as  Prize —Action 
against  Commander  of  Captor.]— No  action  lies 
a-ainst  the  c.innuander  of  a  British  ship  of  war 


The    Vreedc 
The  ]'r(»c  El'izahi-th, 


for  seizing  and  detaining  a 
<if  her  being  hostile  prize. 
<;  Taunt.  43'.)  :  Holt,  N.  P.  (' 


vessel  on  suspicion 
Fditli  v.  Piarxon. 
113;  Ifi  R.  R.  649. 


Trover  of  Ship— Illegal  Seizure.]— Damages 
recovered  against  a  king's  officei-  illegally  com- 
missioned to  seize  interlo])ers  in  the  (Juinea 
trade.     Borhu-nnj  wDichrnxnn,  Comb.  3<;(;. 


See  also  B.  :Marixe  Ixsukance.  VI.  War- 
ranties, post,  cols.  114i),  1170;  XXVI.  ADMI- 
RALTY Law  and  Practice,  12.  Illegal 
Colours,  post,  col.  y.")l. 

III.  i;E(ilSTR.\TION. 

1.  Vntlcr  Mrri-hintt  Shqipiiig  Aft.i.  ^ 

,1.  Title  by,  28. 

h.  Foreign  Owners — Foreign  Ships,  29. 

e.  Ships  owned  by  Partners,  30. 

d.  Certificate.  30. 

c.  Imjjroper  Registration,  32. 

/.  Equitable  Interests,  34. 

<l.  Old  Registry  Acts.  36. 

//.  Miscellaneous,  38. 

2.  B eg i.sf ration  at  Ll(iijdx\  38. 

1.  Under  Merchant  Shipping  Acts. 
a.  Title  by. 

Evidence.] — The  registry  of  a  ship  is  con- 
clusive evidence  of  the  property :  even  against 
the  claim  of  creditors  upon  a  joint  purchase  and 
various  acts  of  apparent  ownership,  within  the 
Bankrupt  Act  (21  Jac.  1,  c.  19),  s.  11.  Yallop, 
Ex  imrte,  15  Ves.  60  ;  10  R.  R.  24. 

The  registry  of  a  ship  is  conclusive  evidence  of 
the  property,  even  between  creditors  ;  excluding 
all  trusts  created  by  acts  of  the  parties,  as  by 
payment  of  money  on  a  purchase  in  the  name  of 
another.  Distinction  as  to  trusts  arising  by 
operation  of  law  upon  bankruptcy  or  death. 
Ilouf/hton,  Er  parte.  Grihhle,  E.v  parte,  17  Ves. 
251  \  1  Rose,  177  ;  11  R.  R.  73. 

Sale  by  Mortgagee.] — The  purchaser  from  a 
mortgagee  selling  improperly  after  the  amount 
due  on  the  mortgage  has  been  tendered  to  him, 
having  registeredhiinsclf  as  owner  under  17  eV:  18 
Vict.  c.  104.  got  a  good  title.  McLurtif  v.  J//VZ- 
dleton.  4  L.  T^  852.     Aftirmed,  10  W.  R.  21 9— C.  A. 

Power    of   Attorney    given   by   Mortgagor.] 

— A.,  the  owner  of  forty-eight  shares  in  a  ship 
belonging  to  the  port  of  Liverpool,  gave  a  power 
of  attorney  to  B.,  the  other  part  owner,  empower- 
ing him  to  sell  A.'s  share  of  the  ship.  The  ship 
tlien  sailed  from  Liverpool  under  the  command 
of  B..  having  on  board  her  certificate  of  registry 
and  the  ])owcr  of  attorney.  While  she  was  at 
sea  A.  mortgaged  his  forty-eight  shares  in  the 
ship  and  all  future  freight  "to  the  plaintiffs,  who 
had  no  notice  of  the  power  of  attorney,  and  a 
memorandum  of  the  mortgage  was  entered  in  the 
Liverpool  register.  Subseciuently  B.  sold  all  the 
shares  in  the  ship  and  cargo  at  Sydney  (as  to  A.'s 
shares  by  virtue  of  the  power  of  attorney)  to  C, 
who  had  no  notice  of  the  mortgage  made  by  A. 
The  ship  was  thereuiion  registered  de  novo  at 
Sydney,  and  was  freighted  by  C.  at  his  own 
expense  with  a  new  cargo  for  England.  She 
.sailed,  and  arrived  in  London  without  having 
been  to  Liverpool.  The  plaintiffs  took  possession 
of  the  ship  and  cargo  in  the  London  docks,  and 
gave  notice  at  all  the  wharves  of  their  claim  to 
forty-eight  shares  of  the  ship  and  freight.  The 
defendants  afterwards  also  took  possession : — 
Held,  that  the  plaintiffs  had  the  better  title 
under  the  registry  act  to  forty-eight  shares  of 
both  the  ship  and  freight,  ami  that  they  had 
jiroperly  taken  possession  of  them  under  the  cir- 
cumstances. Ciito  V.  Irrni//,  5  De  G.  &  Sm.  210  ; 
21  L.  J.,  Ch.  (•)75  ;  ](>  ,Jur.  161. 

Mortgage  of  Ship  at  Sea— Registration — 
Policy  of  the  Registration  Acts.]— .Mortgage  of 
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a  ship  at  sea,  the  forms  rciuired  by  the  registry 
acts  being  observed,  had  valid  injiiuction  granted 
restrain  an   improper   indorsement    on   the 


to 

register.  The  policy  and  effect  of  the  registry 
acts  discussed.  T/xnnjmi/i  v.  SmitJi.  1  Mad. 
395  ;  see  Xeic/ilittm  v.  Grurex,  liurliei-  v.  Chtip- 
miui,  cited  Ih.,  p.  399. 

Judicial  Sale  of  Interest.] — Apurchnser  iinder 
a  judicial  sale  of  a  bcneticial  interest  in  a  British 
ship  is  not  entitled  to  be  registered  as  owner  of 
it.  Chuxh'uuiieiif  v.  Capeifron.  .51  L.  J..  P.  C.  37  : 
7  App.  Cas.  127  ;  4(5  L.  T.'g.'j  :  4  Asp.  M.  C.  48t) 
— P.  C. 

Charge  on  Freight— Prior  Transfer  of  Ship.] 

— An  owner  of  a  stiip  assigned  twenty-four 
sixty-fourth  parts  to  A.,  and  the  remaining  forty 
sixty-fourth  parts  to  P>..  ami  afterwards,  repre- 
senting himself  to  be  the  owner  of  the  shi)),  gave 
C.  a  charge  upon  the  freight  then  being  earned. 
A.  registered  the  transfer  to  him  ju-ior  to  the  date 
of  C.'s  charge,  but  B.  did  not  :— Held,  that  C. 
had  a  lien  upon  the  freight  in  priority  to  B. 
L'nidmii  v.  (rihltx,  22  Beav.  .■")22  :  2  .Tur.  (N.S.) 
1039  :  4  W.  H.  7S,S.     See  S.  ('..  col.  393. 

Held.  also,  that  the  expenses  incurred  in  earn- 
ing the  freight  were  the  first  charge  upon  it.     Ih. 

Action    between    Co-owners — Title.] — In    an 

action  betwcfu  co-owneis.  titit;  to  ship  held  good. 
though  the  Registry  Act  (8  ^:  9  Vict.  c.  29),s.  18, 
bad  not  been  complied  witli.  Carl ulc  \.  Mac- 
aljiin.  2  ('t.  f>f  Sess.  ('as.  (.Siil  ser.)  882. 

Ship  Transferred  to  Infant  Son— Arrestment — 
Scotch  Law.] — Bell  v.  Goir.  1  Ct.  of  Sess.  Cas. 
(3rd  ser.)  1S3. 

Srr  nlxit  VIII.  Salk  AND  Traxsi'ER,  and 
Jjii iKjtitii  v.  lliirtdii.  Parr  v.  Applvhrr.  Whiffirld 
V.  I'arjit,  and  The  J-Justcr/t  JJcllc,  sub  tit. 
Mortgage,  infra,  cols.  17o.  171. 


b.  Foreign  Owners — Foreign  Ships. 

Ships  Owned  by  Company — Foreign  Members.] 

— S.-mblc  that  ihr  -Va\.  3  .V  4  Will.  1,  c.  :.."..  s.  33. 
wliich  authorises  !i  iiarticulai'  mode  of  registering 
vessels  belonging  to  joint-stock  companies,  does 
not  apjily  to  a  joint-stock  cfimpany  in  whicli 
foreigners  are  shareholders.  JSt'iisau  v.  Ilcdthorn, 
1  Y.  ic  C.  C.  C.  32«. 

Under  8  &  9  Vict.  c.  89.  s.  12,  a  corpoiation 
within  the  United  Kingdom,  some  members  of 
which  were  foreigneis  anil  ])ersons  residing 
abroad,  miglit  register  shijis  which  were  the 
jiroperfy  of  sucli  coijioration.  Ilrq.  v.  Ariuivd. 
9  Q.  B.  80(;  ;   Ki  I..  .1..  ().  I'.,  .'.o  :   1 1'.hir.  279. 


registered  as  P>ritish.  notwithstanding  the 
imperial  registry  acts,  wliich  discjualitied  such 
a  ship  from  being  registered  as  British.  Craw- 
ford V.  iSjfiKiiti-r.  ()  Moore,  P.  C.  1. 


c.  Ships  owned  by  Partners. 

Ships  purchased  by  one  partner  held  separate 
propert3%  as  between  creditors,  after  his  bank- 
ruptcy and  death  of  the  other,  upon  circum- 
stances, particularly  the  registry  being  made  in 
the  name  of  one  party  only,  and  being  afterwards 
continued  for  a  fraudulent  purpose.  Ciirtix  v. 
Perry,  6  Ves.  739  :  (J  R.  R.  28. 

Under  a  commission  of  bankruptcy  against 
two  partners,  ship  registered  in  the  name  of  one 
of  them,  but  in  the  order  and  disposition  of  both, 
forms  part  of  the  joint  estate.     Jinrn,  E,r  jxtrtc, 

1  Jac.  &  Walk.  378  ;  21  R.  R.  186. 

A  ship,  the  property  of  a  partnership  and 
registered  in  the  name  of  the  partnership,  is 
within  the  3  i5c  4  Will.  4,  c.  ."io,  s.  32.  and  may 
therefore  be  dealt  with  as  any  other  ))artnershii) 
property.     J/oirden,  U.rpi/rtr,  TJthcrhnid,  In  re. 

2  Mont.  D.  &  D.  .")74. 

Agreement  between  A.,  B.,  and  C.  that  they 
shall  purchase  ship  to  be  registered  in  names  of 
A.  and  B.,  is  against  public  policy,  and  demurrer 
allowed  to  bill  for  account  in  such  transaction. 
liuttcrxhij  V.  Smijth,  3  Ma.ld.  IK). 

Under  ii  Geo.  4,  c.  llu,  s.  32,  where  a  ship 
belonged  to  three  partners  in  lousiness  anil  the 
names  of  two  only  appeared  on  the  register,  it 
was  held  that  the  tliird,  whose  name  did  not 
appear,  had  no  interest  in  the  ship.  Slater  v. 
IU/7//.V,  1  Beav.  3.54. 

Two  co-owners  of  a  ship  took  two  partners  but 
executed  no  transfer  of  the  ship  to  them  : — Held, 
under  the  old  registry  act,  that  the  four  partners 
had  no  such  legal  or  cipiitable  interest  in  the 
shi])  as  enabled  them  to  insure  her  in  the  names 
of  the  four.  Camdrii  v.  Aiidrrxaii.  .">  T.  R.  7(i!». 
And  see  X  C.  C  Term  Rep.  72.")  ;   1  P-.'s.  .\:  P.  272. 


d.  Certificate. 


Possession  of 
Chancery  Court, 
col.  40. 


Certificate  —  Jurisdiction    of 

—  Sii'  J)(ir}iii  \.   IliiiiK-x.  infra. 


Old  Registry  Acts — Foreign  Ships.] — A 

luilt    ship.    P.ritisli    (i\\n<ii.    \\:i^    not.    un 


irei'ji 
'  3S 


<  ieo.  3,  c.  7(i.  s.  (i.  i('(juin(l   t 

might    sail   without   convoy.     Liiik/    v.    Duff,    2 

Bos.  A:  P.  209. 

It  is  not  a  fraud  to  cause  a  ship  belonging  to 
foreigners  to  be  registered  in  llie  names  of  British 
subjects,  y'lni  Siril/m  (A'i/ii/  (;/)  v.  M'i/co.r  or 
1'riiin.iiilar  and  Or'iritial  Sfcnui  Ptirhrf  Co., 
19  L.  .J.,  Cli.  4MH  :  1  Sim.  (N.S.J  334;  14  .Jur. 
7.51. 

Wlicrc  an  act  of  the  legislative  council  of 
India  enabled  shijis  "•  owned  by  I'ritisli  subjects'' 
to  Ix:  registered  as  British: — ilejii.  tliat  a  ship 
once  o\vncd  by  foreigners.  Imt  at  the  date  in 
question   owned   by    BIiti^ll    sulijccts,  could   be 


■Vendor — Interest  in.  j — Tlie  vendor  of  n  >liip, 
with  a  covenant  for  title,  retains  after  tiie  sale 
(in  order  tliat  he  may  fulfil  liis  contract,  and 
defend  liimself  against  an  action  brought  upon 
his  covenant)  sucli  an  interest  in  the  ceitilicate 
of  registry  as  enables  in'm  to  sustain  a  suit  for  its 
delivery  against  a  i)arty  unlawfnlly  ileininiiig  it. 
aUixoii  v.  Inijo.  <i  Hare,  112. 

Lien  of  Master  on.] — A  m:istcr  lias  no  lien  on 


l-e  icgistcrcd,  and  j  tlic  certilicale  .if  registry,  cither  for  liis  wages  or 


for  moneys  disbiirsed  by  him  for  the  use  of  the 
shij) ;  nor  liave  shiiibrokers  any  lien  on  tlic 
certificate  of  registry  for  advances  madi-  by  them 
to  the  owner  for  tiie  use  of  the  sliip.     Ih. 

The  admiralty  divisj.in  of  the  liigh  c<nirt  has 
power.uiM.il  the  jipplieation  of  the  owixms  of  a 
ship,  to  order  a  master  who  has  been  di>miHse<l 
from  their  cmiiloymeiil  to  deliver  up  the  certifi- 
cate of  registry  and  other  papers  and  property 
belonging  to  the  shi|).  where  he  refuses  to  sur- 
render them.  Send.Ie.  that  a  master,  whether 
co-owner  or  not.  cjin  have  no  lien  upon  a  certificate 
of  registry  "r  ship's  p;ipcrs  in  ca.se  of  wrongful 


81 


SHIPPING— III.   ]!r<ii.,tratio)i. 


32 


dismissal  by  the  niuiiiminy-  owners.  27ip  St.  O/af, 
■2  1".  D.  li:i  ;  Sr.  L.  'l\r2S  -.  S  Asp.  M.  C.  L'CS. 

To     secure     Advances  —  Unregistered 

Owner. J— The  S  X  ;>  Vict.  v.  SD.  s.  liO.  .lid  not 
lueviiit  a  lien  being  created  on  a  certificate  of 
an  original  registry,  tleposited  by  an  unregistered 
owner  to  secure  advances  for  tlie  use  of  tlie  ship. 
Clurh'  V.  Jinff<-r.'<,  1  K.  .«c  J.  242. 

Of    Factor.] — Wliere  a   factor    for    the 

owner  d'  a  >liip  at  an  English  [xirt  had,  by  a 
recpiest  to  the  master,  obtained  a  certificate  of 
registry  for  the  alleged  purpose  of  paying  the 
tonnage  duties  at  the  custom-house  : — Held,  that 
he  had  no  lien  on  the  certificate  so  obtained  for 
tlic  general  balance  due  to  liim  in  I'cspect  of  the 
ship,  liiir/i  V.  llniii'ii.  2  Stark.  272  ;  I'.l  11.  11. 
71V. 

Of  Agent   for  Sale.] — The   former   ship 

registry  acts  did  not  prevent  a  person  from 
liaving  a  lien  on  i)apers,  dei)osited  with  him, 
of  a  ship  which  lie  was  commissioned  to  sell. 
J/rxfiirr  v.  AtJii/ix,  5  Taunt.  SSI  ;  1  JIarsh.  76. 

Equitable  Mortgagee.] — Where  a  certificate  of 
a  ship's  regi-tcr  liad  ln'cn  deposited  as  a  security 
f(ir  advant-es  for  the  use  of  the  ship  : — Held,  that 
this  gave  the  holder  a  sufficient  lien  to  defeat  an 
actiiiii  of  trover  for  the  certificate.  Jhnooi  v. 
Fo.r.  10  B.  &  C.  41  ;  5  M.  &  Kv.  5  ;  4  Car.  &  P. 
4.-.2  :  S  L.  .J.  (O.S.)  M.  C.  08. 

Eefusal  of  Master  to  Deliver.] — After  a  ship 
had  arrived  at  the  ^lort  of  discharge,  but  before 
it  was  discharged,  the  owner  demanded  the  cer- 
tificate of  registry  from  the  master,  intending  to 
dismiss  him,  but  not  communicating  that  inten- 
tion to  him  : — Held,  that  the  master  was  not 
liable  to  be  convictecl,  under  17  iV:  IS  Vict.  c.  104, 
s.  ")().  for  refusing  to  deliver  up  the  certificate 
without  a  reasonable  cause.  ILirhle  or  Arhlc  v. 
Jli'nzrU.  S  El.  .^  Bl.  82S  ;  27  E.  J.,  M.  C.  110  ; 
4  .Jur.  (X.S.)  HOG. 

A  conviction  under  C  Geo.  4.  c.  110.  s.  27,  and 
H  tV  4  Will.  4,  c.  .5.5,  s.  27,  for  detaining  the  cer- 
tificate of  a  ship's  registry,  was  bad,  unless  it 
stated  the  purjjose  for  which  the  certificate  was 
wanted,  and  the  person  who  demanded  it  was 
tlie  "proper''  officer.  Vcv  v.  Walxh.  S  N.  &  M. 
r,S2  :  1  A.  .V:  K.  481  :  H  E.  J.,  M.  C.  100. 

Under  84  (ieo.  3,  c.  (iS,  s.  IS,  the  master  could 
not  be  convicted  for  refusing  to  deliver  the  ship's 
c-ertificate  of  registry  to  the  owner.  Rr.v  v. 
PtAeij,  13  East,  Dl. 

Pledge  of.] — A  pledge,  by  the  master  and  sole 
owner  nf  a  ship,  of  the  certificate  of  registry, 
though  for  a  good  and  sufficient  consideration,  is 
illegal  and  void  ;  and  therefore  an  action  will  lie 
liy  the  master  and  sole  owner  against  the  person 
detaining  it.  after  a  demand  made  upon  him  to 
ret  urn  it"  for  the  purposes  of  n  a  v  i  ga  t  ioi  i .  B  "di'i/ 
V.  Crtarford,  1  B.  &  S.  253  ;  30  L.  J..  Q.  B.  31i» : 
7  .lur.  (x.s.)  !)43  ;  4  L.  T.  «.")3  :  !)  W.  R.  741  — 
Ex.  Ch. 

Sale  under  Order  of  Court— Conversion  of.]— 
An  owner  of  a  ship  consignetl  her  to  persons 
abroad,  who  hypothecated  her,  and  directed  the 
captain  to  sign  a  bottomry  bond  ;  on  her  arrival 
in  Eondon.  he.  by  their  direction,  delivered  the 
register  to  the  agent  of  the  consignees,  who  gave 
it  to  their  solicitor  to  institute  proceedinos  in 
the  court  of  admiralty  on  the  bottomry  bond  : 


tlie  ship  was  sold  by  order  of  that  court,  and  the 
register  decreed  to  be  given  up  to  the  purchaser. 
'I'lie  owner  became  baidcrupt,  and  his  assignees 
brought  an  action  for  the  register: — Held,  that 
they  could  not  recover,  as  they  might  have 
aiipi'ared  in  the  admiraltj^  court  and  prevented 
the  sale  of  the  vessel,  and  as  the  delivery  of  the 
register  to  the  purchaser,  under  the  decree  of 
tliat  court,  was  not  a  conversion.  Hossack  v 
MiiKsoii,  4  Moore,  301. 

Possession  of  Certificate.] — Sale  by  mortgagee 
whilst  sliip  under  agi'eement  between  mortgagor 
and  a  company  to  run  as  one  of  the  company's 
liners.  See  The  Celtic  K'nuj.  post,  tit.  IX.  Mort- 
gage, col.  182. 

Admiralty  Court.] — The  admiralty  court 

would  not  formerly  interfere  to  give  possession 
of  a  ship's  register  to  a  person  whose  title  is  in 
doubt.     The  Fnuu-rg  of  Lrith,  2  Dods.  420. 


e.  Improper  Registration. 

Liability  for  Goods  supplied.] — The  registered 
owners  of  a  ship  are  prima  facie  alone  liable  for 
goods  supplied,  tliough  so  registered  without 
their  knowledge.  Mtir/iell,  E-r  parte.  2  Ves.  &  B. 
21() ;  1  Rose,  447. 

Fraudulent  Registration — Relief  in  Equity.] 
— A  liill  stated  that  the  vendors  of  a  ship  executed 
a  bill  of  sale  to  a  purchaser,  which  was  to  bo 
handed  to  him  upon  his  paying  the  consideration 
in  a  manner  stiiJiilated,  but  that  he  took  it  away 
with  some  other  paper,  as  it  was  supposed,  by 
mistake,  and  afterwards  returned  it,  saying,  he 
could  not  comply  with  the  terms.  The  bill 
further  alleged,  that  tlie  plaintiffs,  the  vendors, 
had  discovered  that  the  defendant,  the  purchaser, 
had  taken  advantage  of  his  accidental  possession 
of  the  document,  to  make  himself  the  registered 
owner  of  the  ship,  and  was  about  to  sail  in  her  : 
— Held,  that  the  alleged  fraud  would  not  enable 
the  court  to  interfere.  ;ind  a  demurrer  to  the  bill 
was  allowed.  Follett  v.  iJeltf/n/,  2  De  G.  ^:  Sm. 
235  ;  17  L.  .1.,  Ch.  254  ;  12  Jur!  549. 

Where  a  person,  having  no  title  to  a  sliip, 
procures  it  to  be  registered  in  his  name,  the 
court  will  compel  him  to  retransfer  it  to  the 
riglitful  ownei',  and  account  for  the  earnings, 
even  though  there  has  been  no  fraud,  and 
notwithstanding  the  17  .5c  18  Vict,  c,  104. 
Jfi>hler/ie.f.s  v.  Lampurt,  29  Beav.  129  :  30  L.  J., 
Ch.  489  :  7  Jur.  (n.s.)  5G4  :  9  W.  R.  327. 

Gives  no  Title.]— I'mler  the  17  i:  18  Vict. 

c.  104.  s.  79.  tlie  registry  of  a  bill  of  sale,  which 
though  purporting  to  be  valid,  so  that  the  registrar 
has  no  alternative  but  to  register  it.  is  in  fact 
invalid,  and  gives  no  title,  even  at  law,  to  the 
person  thereby  registered  as  sole  owner  of  the 
shij).  On-  V.  JJieJn/ixiiii.  1  .lohns.  1  ;  28  E.  J.,  Ch. 
51() ;  5  .Jur.  (X.s.)  (hi'. 

Therefore  where  a  bill  of  sale,  though  executed 
Ijy  tlie  person  named  for  tliat  purpose  by  the 
phiintiff.  the  then  owner  of  the  ship,  and  purport- 
ing in  all  other  respe(!ts  to  be  made  in  conformity 
with  the  certificate  of  sale,  was.  in  fact,  made 
for  less  than  the  minimum  price  specified  in  the 
certificate,  and  the  sliiji  was  registered  in  the 
name  of  the  purchaser  as  sole  owner  : — Held, 
that  the  registry  was  void  ;  and  the  ship  having 
been  sold  by  arrangement  iiending  a  suit,  that 
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the  plaintiff  was  entitled  to  the  net  proceeds  of 
the  sale.     Ih. 

Qu?ere,  whether  under  the  17  &  18  Vict.  c.  lOi, 
s.  79,  and  18  &  19  Vict.,  c.  91,  s.  10,  the  court  of 
chancery  has  jurisdiction  to  interfere  with  a  title 
required  at  law  by  the  registration  of  a  valid  bill 
of  sale  of  a  ship.     lb. 

The  G5th  section  of  the  17  &  18  Vict.  c.  101, 
does  not  deprive  the  court  of  chancery  of  its 
ordinary  jurisdiction  to  protect  property  during 
litigation.     lb. 

Belief  in  Equity.] — Equitable  relief  may  be 
given  against  the  registered  owner  of  a  ship  in 
cases  of  fraud.     Armstrong  v.  Armstrong,  infra. 

Improper  Eeg^stration  abroad.] — Two  British 
subjects,  H.  and  B.,  owned  an  American  built  ship, 
which,  in  fraud  of  the  American  law,  they  caused 
to  be  registered  in  America  in  the  name  of  C,  an 
American  citizen.  After  she  had  made  several 
voyages  between  England  and  America,  B. 
excluded  A.  from  his  share  in  the  ship's  earnings 
and  against  his  will  sent  her  on  a  further  voyage 
to  America  : — Held,  that  assuming  the  registra- 
tion and  trading  of  the  ship  were  contrary  to 
American  registration  and  British  navigation 
law,  A.  was  nevertheless  entitled  to  an  account 
and  payment  of  his  share  of  the  ship's  earnings, 
and  that  B.  would  be  personally  liable  in  case 
the  ship  or  her  proceeds  were  not  forthcoming. 
Sharj)  V.  Taylor,  2  Ph.  801. 

Improper  Indorsement — Injunction.] — Mort- 
gage of  ship  at  sea  (the  form  of  Registry  Act 
being  observed)  held  valid,  and  injunction 
granted  to  prevent  an  im))roiicr  indorsement  on 
certificate  of  registry  of  ship.  Thonqjsoti  v.  Smith, 
1  Madd.  395  ;  and  see  Ilex  v.  Collector  of  Customs, 
post,  col.  44. 

Agreement  to  Purchase — Improper  Registra- 
tion.]— .\greein(.nt  between  A.,  15.  and  C,  that 
they  shall  purchase  ship  to  be  registered  in 
names  of  A.  and  B.,  is  against  public  jjolicy,  and 
demurrer  allowed  to  bill  for  account  in  such 
transaction.     liattersby  v.  Smyth,  '6  Madd.  110. 

Propriety  of  Kegistration — Evidence.] — The 
registry  is  conclusive  as  to  tlie  A\'\\>  being  in  a  fit 
state  to  be  registered  under  8  Ac:  9  Vict.  c.  89, 
although  there  may  be  evidence  to  shew  tiiat 
the  ship  was  not  completcfl  at  the  time  of  registry. 
Cuiimhrs  v.  Mansfirlil,  3  Drew.  193  ;  3  Efi-  K.  .5(iti ; 
24  L.  J.,  Ch.  513  ;    1  Jur.  (N.s.)  270  ;   3  W.  K. 

34.-;. 

Sale  by  Mortgagee— Discharge  of  Mortgage — 
Invalid  Transfer— Registration  of  New  Transfer.  J 
—  in  1688  a  mortgagee  of  shares  in  a  ship  sold 
them  for  the  amoimt  of  the  mortgage  deht.  A 
(hscharge  of  the  mortgage  and  bills  of  sale  in 
favour  of  the  purchaser  were  at  the  same  time 
entered  on  the  register.  The  bills  of  sale  were 
not  pr()[)erlj'  executed, and  in  1892  the  moitgagcc 
granted  new  bills  of  sale.  The  purchaser  tendered 
these  for  registration,  but  the  mortgagor  having 
claimed  the  shares,  the  registrar  refused  to 
register  the  new  bills  of  sale  : — Held,  that  an 
onler  should  go  to  the  registrar  to  enter  them  on 
the  register.  Duthie  v.  Ailceii,  20  Ct.  of  Sess.  Cas. 
(4th  ser.)  211. 

Wrong  Name." — The  name  of  a  vessel  was  the 
"  City  of  I'ruxtlles,"  and  was  so  described  in  a 
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mortgage.  It  was  registered  by  the  owner  and 
by  the  mortgagee  as  the  •'  City  of  Brussels"  :  — 
Held,  that  the  misdescription  did  not  vitiate  or 
affect  the  validity  of  the  registration.  Bell  v. 
Bniilc  of  London,  3  H.  &  N.  730  ;  28  L.  J.,  Ex. 
116. 

Mandamus  to  Register.]— See  Bcxx.  Lhrrpool 
Collector  of  Customs,  2  M.  &  S.  223,  post,  col.  44. 

f.  Eqtuitable  Interests. 

Proceeds  of  Sale  of  Ship.]— The  policy  of  the 
Ship  Kegistry  Act  (8  &  9  Vict.  c.  89),  in  disre- 
garding interests  not  appearing  on  the  register, 
is  inapplicable  both  to  the  money  arising  from 
the  sale  of  a  ship,  and  to  the  produce  of  the 
freight.  Armstronq  v.  Armstrong,  3  Eq.  Rep. 
973  ;  21  Beav.  78  ;  24  L.  J.,  Ch.  059  ;  1  Jur.  (n.s.). 
859  ;  3  W.  R.  563.  S.  C,  on  motion  for  in- 
junction, 2  W.  R.  678. 

When  a  party  who  appears  on  the  registry  to- 
be  the  absolute  owner  of  a  ship,  enters  into  an 
agreement  for  valuable  consideration,  admitting 
he  is  a  trustee,  and  engaging  to  sell  the  ship,  and 
hand  over  the  pi'oduce  to  the  true  owner,  the 
court,  notwithstanding  8  .Sc  9  Vict.  c.  89,  ss.  34-39, 
will  enforce  the  agreement.     lb. 

Shares  in  a  ship  purchased  with  A.'s  money 
were  registered  in  B.'s  name.  After  A."s  death. 
B.  entered  into  an  agreement  with  his  represen- 
tatives, admitting  their  right,  and  for  valuable 
consideration  agreeing  to  sell  the  shares  at  the 
end  of  twelve  months,  and  to  account  to  the 
representatives  for  the  proceeds.  B.  accordingly 
sold  to  C. :— Held,  that  though  the  8  &  9  Vict, 
c.  89,  prevented  the  representatives  enforcing 
any  right  against  the  sliip  itself,  still  that  they 
were  entitled  to  recover  the  purchase- money 
in  the  hands  of  C.     Ih. 

Between  the  date  of  a  bill  of  sale  of  shares  of 
a  ship,  and  the  entry  of  the  transfer  on  the 
register,  the  purchaser  had  notice  that  the 
vendor,  though  the  shares  were  registered  in  his 
name,  was  a  trustee.  The  case  presenting  a 
prima  facie  appearance  of  fraud,  the  court 
granted  an  interim  injunction  to  restrain  the 
purchaser  from  dealing  with  the  shares  or 
indorsing  the  transfer  on  the  certificate  of 
registry,  so  as  to  insure  the  effective  determina- 
tion of  the  questions  at  the  hearing.  S.  C,  21 
Beav.  71. 

There  is  nothing  in  the  policy  of  the  Ship 
Registry  Acts  to  prevent  a  third  party  not  having 
any  registered  share  in  a  ship  from  acquiring 
from  the  owner  an  iiiteiest  in  the  proceeds  of  the 
sale  of  the  ship  in  the  hands  of  a  purcha.scr, 
when  the  ship  shall  have  been  sold,  the  court 
FKjt  being  required  to  recognise  any  interest  in 
such  third  person  in  the  ship  itself,  semble. 
M'Calmont  v.  Itankln,  s  Hare,  1  ;  19  I>.  .).,  Ch. 
215;  14  Jur.  475. 

But  whether,  under  a  contract  by  which  a 
party  has  an  interest  in  the  proceeds  of  the  sale 
of  a  ship,  such  party  can  compel  the  owner  to 
sell  the  ship,  or  obtain  a  decree  for  the  sale, 
quaere.     lb. 

The  provisions  of  the  Ship  Registry  Acts  apply 
erjually  to  contracts  as  to  sales  ;  and  the  whole 
frame  of  these  acts  negatives  any  equity  result- 
ing out  of  the  doctrine  of  notice.  An  unregis- 
tered agreement,  therefore,  with  the  registered 
owner  of  a  ship,  which  the  owner  subsequently 
transfers  for  value  to  another  jierson  who  haH 
notice   of    the   agreement,   cannot    l>e   enforced 
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either  as  ac:;iinst  the  ship  or  its  proceeds.     S.  C, 
2  De  G.  iL  &  G.  403  ;  22  L.  J.,  Cli.  554. 

Non-res'ist ration  of  mortg-ajie  held  not  to  affect 
mortgagee's  title  to  proceeds  of  sale  of  ship. 
Lister  v.  Payn,  11  Sim.  348. 

Unregistered  Assignment  —  No  Eelief  in 
Eq.uity.j — An  as-i^^nnimt  of  a  .sliip  by  way  of 
mortgage,  which  is  defective  by  not  having 
complied  with  the  old  registry  act,  cannot  be 
made  good  in  equity.  Bultccl,  Ex  i)artc^  2  Gox, 
243  ;  2  K.  11.  3'.t. 

Jurisdiction  of  Chancery  Courts.] — By  25  &  26 
Vict.  c.  1)3.  the  court  has  jurisdiction  over 
equitable  rights  of  mortgagees  and  owners. 
Samuel  v.  Jones,  7  L.  T.  7G0. 

The  vendor  sold  a  share  in  a  ship,  executed  the 
bill  of  sale,  and  gave  a  receipt  for  the  purchase- 
money,  though  it  had  not  been  paid.  Relief 
given  in  equity.  Rijle  v.  llagyie,  1  Jac.  &  Walk. 
234. 

Contract  for  Sale— Specific   Performance.]  — 

According  to  the  proper  construction  to  be  put 
upon  the  o4th  section  of  8  &  9  Vict.c  8'.),  a  court 
of  equity  will  not  enforce  specific  performance  of 
a  contract  for  the  purchase  of  a  ship,  although 
such  contract  does  not  afiiect  to  make  a  transfer 
■of  the  ship,  but  is  merely  executory.  Quaire, 
whether  an  action  may  not  now  be  maintained 
.at  law  on  such  a  contract,  althotigh  it  would 
liave  been  void  under  the  old  registry  acts  (20 
Geo.  3,  c.  60.  and  34  Geo.  3.  c.  ^'6').  IIikjUch  v. 
Morris,  2  De  G.  M.  &;  G.  349  ;  21  L.  J.,  Ch.  761  ; 
16  Jur.  603. 

Bill  for  specific  performance  of  contract  to 
buy  ship  dismissed.  Brewster  v.  Clarhe,  2  Mar. 
75. 

The  act  54  Geo.  3,  c.  68,  s.  15,  applied  to  an 
executory  contract  for  sale  of  a  ship.  Mortimer 
v.  Fleming,  4  B.  &;  C.  120 ;  6  D.  &  R.  176. 

Trust  for  Sale.] — An  executory  trust  for  sale 
■  of  a  ship  cannot  be  enforced  "(under  the  old 
registry  act).  Hodgson  v.  Brown,  2  B.  &  Aid. 
427. 

Account  of  Freights — Purchaser  unregistered 
— Payment  out  of  Freights.] — An  account  of 
freights  grounded  on  a  contract  for  the  sale  of 
the  ship,  which  was  to  be  paid  for  out  of 
freights  received  by  the  purchaser,  taken  in 
■  equity ;  although  the  ship  was  not  registered  in 
the  name  of  the  purchaser,  and  although  (under 
the  old  Registry  Acts,  3  &  4  "Will.  4,  c.  55,  and  6 
Geo.  4,  c.  110)  he  had  no  equitable  interest  in 
the  ship.  Daven])ort  v,  Whitmore,  2  Myl.  &  Or. 
177. 


Unregistered  Mortgagee — Eight  to  Restrain 

Sale.] — Where  tlie  mortgagee  of  a  ship  omitted 
to  procure  the  indorsement  on  the  certificate  of 
registry  as  required  by  the  registiy  act,  and  after 
that  period  the  registered  owner  became  bankrupt ; 
— Held,  that  he  had  no  equitable  right  to  restrain 
the  assignees  from  sale  of  the  ship,  distinct  from 
his  legal  right,  and  depending  upon  the  rule  of 
law  regarding  the  bankrupt's  having  the  order 
and  disposition.  Campbell  v.  Tltovipson,  2  Hare, 
140  ;  7  Jur.  59. 

High  Court  of  Admiralty.] — Undevthe  Registry 
Act  of  1839,  the  high  court  of  admiralty,  in  a 
cause  of  possession,  refused  to  regard  equitable 
interest  in  a  ship.     The  Valiant,  1  W.  Rob.  64. 

And  see,  tit.  Teaksfer  and  Sale,  post. 


Possession. — G.  having  entered  into  a  contract 
for  the  purchase  of  a  ship  not  binding  imder  the 
registry  acts,  agreed  with  the  plaintiff  that  he 
should  set  up  engines  in  her,  to  be  paid  for  at  a 
specified  price  if  a  certain  speed  was  attained, 
but  if  not,  to  be  removed  by  the  plaintifl:.  The 
plaintiff,  with  the  knowledge  and  approbation  of 
Y..  the  registered  owner,  set.  up  the  engines, 
which  didnot  enable  the  vessel  to  attain  the 
reciuired  speed.  Y.  then  refused,  either  to  pay 
fhe  stipulated  price  or  allow  the  plaintiff  to 
remove  the  engines  : — Held,  that  the  plaintiff's 
remedy  against  Y.,  if  any,  was  at  law,  and  that 
there  was"  no  ground  for  equitable  interference. 
Rennie  v.  Young,  2  De  G.  &  J.  136  ;  27  L.  J.,  Ch. 
753. 


g-.  Old  Regristi-y  Acts. 

Transfer  of  a  share  in  a  ship  to  another  part 
owner,  void  by  not  procuring  the  indorsement 
upon  the  certificate,  within  the  time  prescribed 
by  the  registry  acts  after  the  arrival  of  the  ship. 
Speldt  V.  Lechmerc,  13  Ves.  588. 

The  bill  of  sale  passes  the  alsolute  property  in 
a  ship  at  sea,  subject  only  to  be  devested  in  case 
the  indorsement  on  the  certificate  of  registry  not 
being  made  within  ten  days  after  the  return  of 
the  ship  to  port ;  power  of  attorney  to  sign  an 
indorsement  on  a  certificate  not  revoked  by 
bankruptcy  of  the  vendor,  subseqitently  to  the 
execution  of  the  power,  but  previously  to  the 
indorsement,  being  a  power  only  to  do  a.  mere 
formal  act,  which  the  bankrupt  himself  might  have 
been  compelled  to  execute,  notwithstanding  his 
bankruptcy,  and  for  a  valuable  consideration  ; 
therefore,  in  this  case,  the  indorsement  on  the 
certificate  being  made  within  the  ten  days,  under 
a  power  of  attorney,  the  grantor  of  which  had 
since  become  bankrupt : — Held,  a  sufficient  com- 
pliance with  the  terms  of  the  registry  act.  Bi.ron 
V.  Ewart,  3  Mer.  322  ;  Buck.  94. 

Sale  of  a  ship  at  sea  valid,  notwithstanding 
the  bankruptcy  of  the  vendor  before  her  arrival 
in  port ;  and,  therefore,  before  the  title  is  com- 
plete by  the  indorsement  on  the  certificate  of 
registry,  if  the  other  requisites  of  the  ship 
registry  act  were  previouslv  complied  with. 
Mestaer  v.  GiUesjjie,  11  Ves.  639  ;  8  R.  R.  261. 

Whether,  the  legal  title  under  an  assiginnent 
of  a  share  in  a  ship  failing  under  the  Ship 
Registry  Acts  (26  Geo.  3,  c.  60,  34  Geo.  3,  c.  88), 
or  for  want  of  the  indorsement  upon  the  certificate, 
within  ten  days  after  the  return  of  the  ship  to 
port,  if  that  was  prevented  by  fraud,  rehef  can 
be  had  in  equity,  sed  qua3re,  in  what  form,  and 
quaere  whether  it  may  not  be  had  as  to  the 
freight,  if  not  as  to  the  ship,  though  both  were 
comprised  in  the  same  bill  of  sale.     lb.  621. 

Sale  of  a  share  of  a  ship  is  good  without  actual 
delivery.  Whether  an  executory  agreement  for 
the  sale  of  a  ship  must  recite  the  registry  under 
the  26  Geo.  3,  c.  18,  s.  17,  qutere.  Addis  v. 
Baiter,  1  Anstr.  222.     See  6  R.  R.  28,  n. 

If  on  sale  of  a  ship  there  is  no  bill  of  sale  or 
indorsement  of  certificate  of  registry,  no  relief 
can  be  given  in  equity  on  ground  of  accident  or 
fraud.     Thomjison  v.  Lealie,  1  Madd.  39. 

The  old  registry  acts  did  not  apply  to  transfers 
by  operation  of  law.  Bloxani  v.  Hubbard,  5 
East,  407. 

Until  registration,  the  bill  of  sale  had  no  legal 
existence.    Boyson  v.  Gibson,  4  C.  B.  122  ;    16 
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L.  J..  C.  P.  U7 ;  7  Jur.  (x.s.)  150  ;  3  L.  T.  49i  : 
y  W.  E.  202. 

A  bill  of  sale  of  a  ship  was  made  a  collateral 
security,  and  the  jiapers,  ice.,  delivered,  but  there 
was  no  recital  in  the  bill  of  sale  of  the  registry, 
pursuant  to  act  2G  Geo.  3,  c.  60.  This  cannot  be 
supplied  against  assignee  of  a  bankrupt,  and  bill 
for  that  purpose  dismissed.  JSibbcrt  v.  Hollestoii, 
3  Bro.  C.  C.  571. 

The  non-registration  of  a  ship,  required  by  the 
8  ic  '.»  Vict.  c.  89,  ss.  37,  38,  by  the  first  purchaser, 
did  not  aflEcct  the  title  of  a  subsequent  bona  fide 
purchaser.  TJie  Australia.  Lajjruik  v.  Burroics, 
13  Moore,  P.  C.  132. 

Sale  of  ship  at  sea ;  non-registration  until 
after  bankruptcy  of  vendor : — Held,  invalid  as 
against  assignees  of  vendor.  Moss  v.  Charnoch, 
2  East,  399. 

Mortgage  of  ship  held  invalid  where  registry 
act,  26  Geo.  3,  c.  60,  not  complied  with.  Bui- 
teeh  Exj'dHe,  2  Cos,  243. 

The  application  of  the  doctrine  as  to  order  and 
disposition  not  aifected  by  the  old  registry  acts. 
Hay  v.  Fairfield,  2  B.  &  Aid.  193. 

Two  ships  and  sixteen  sixty-fourths  of  a  third 
were  (in  1830)  mortgaged,  whilst  the  ships  were 
at  sea,  to  W.  &  Co. ;  the  bill  of  sale  was  registered 
by  the  customs  oflQcers  at  the  ships'  port  before 
their  return  to  port.  One  ship  afterwards 
returned,  but  no  indorsement  under  6  Geo.  4, 
c.  110,  s.  39,  was  made  on  her  register.  After 
being  insured  she  sailed  on  a  fresh  voyage  within 
thirty  days  and  was  lost.  But  a  subsequent  bill 
of  sale,  to  which  W.  &  Co.  were  parties,  after 
reciting  the  prior  mortgage,  the  mortgagor 
assigned  the  same  ships  and  shares,  with  policies 
upon  two  ships,  and  the  sum  payable  under  a 
charter  of  the  third,  with  all  his  equity  of 
redemption,  kc,  subject  to  the  prior  mortgage  to 
W.  &  Co.  This  bill  of  sale  was  registered  before 
the  return  to  port  of  any  of  the  sliips.  The 
mortgagor  became  bankrupt.  Two  of  the  ships 
retunic'd,  and  upon  their  certificates  of  registry 
were  duly  indorsed  within  thirty  days  the  two 
Vjills  of  sale  in  order  of  their  date  : — Held,  that 
the  second  bill  of  sale  was  valid  under  6  Geo.  4, 
c.  110,  .S3.  31,  37,  against  the  assignees  of  the 
baidcrupt,  although  the  mortgagor  became  bank- 
rui-t  wirliiri  thirty  days  of  the  ships'  arrival  in 
port  ;  and  the  same  as  to  the  policy  and  charter- 
jiarty  moneys.  Jones.  E.i;  yarte,  IlichardsoH, 
In  re.  2  Tyr.  G71  ;  2  C.  A:  J.  513  ;  1  L.  J.,  Ex. 
218. 

Where  A.,  having  contracted  for  a  ship  to  be 
liuilt  for  him  in  the  East  Indies,  agreed  during 
the  time  of  the  building  to  sell  a  share  to  B.,  and 
15.  paid  a  part  of  the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on  the  ship's  arrival 
in  England,  A.  caused  her  to  ha  registered,  and 
accounted  with  B.  as  part  owner  ;  but  B.'s  name 
was  nevei'  on  the  register  as  part  owner : — Held, 
that  B.  had  no  legal  interest  in  the  ship. 
Stringer  v.  Murray,  2  li.  &  Aid.  248. 

The  old  registry  acts  precluded  any  appli- 
cation of  the  equitable  doctrine  of  notice. 
Coomhes  v.  Mannfield,  3  Eq.  Rep.  566  ;  3  Drew. 
94  ;  24  L.  J.,  Ch.  513 :  1  Jur.  (N-.s.)  270  ;  3 
W.  11.  345.  S.  P.,  McCahuont  v.  Rankin,  2 
De  G.  M.  &  G.  403  ;  22  L.  J.,  Ch.  554  ;  14  Jur. 
475. 

A  bill  for  an  account  of  the  earnings  of  a  ship 
described  some  of  the  owners  as  resident  in 
England  and  the  others  in  India,  and  stated  the 
ship  to  have  been  built  by  B.  &  Co.,  of  Newcastle  ; 
but  it  did  not  contain  any  positive  averment 
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that  the  ship  was  British  built : — Held,  that  for 
want  of  such  averment,  a  demurrer  founded  on 
the  ship  resristrv  acts  could  not  be  supported. 
Smith  V.  SnfalL  14  Sim.  119. 

The  following  cases  were  decided  upon  points 
arising  under  the  old  registry  acts  : — Kirhi/  v. 
Jlodyson,  2  D.  &  Ry.  848  ;  1  B.  &  C.  588.  Jjid- 
dell  v.  Leader,  1  B.  &  C.  327.  Camphell^.  Stein, 
6  Dow.  116.  Palmer  v.  Momm,  2  M.  &  S.  43. 
Mair  V.  Glennie,  4  M.  &  S.  240;  16  R.  E.  145. 
Jones,  Ex  2)(irte.  4  Man.  &;  G.  450.  Cole  v.  Boyle, 
12  East,'471.  Batson,  Ex  jnirte,  3  Bro.  C.  C.  362. 
Monlihouse  v.  Haif,  8  Price,  256  :  4  Moore,  C.  P. 
549  ;  2  Br.  &  B.  1 14.  Study room^ Ex  parte,  1  Ves. 
163.  Liveiyool  Borovyh  Bank  v.  Turner,  30  L.  J., 
Ch.  379  ;  7  Jur.  (N.s!)  150  :  3  L.  T.  494— L.  C. 
Parr  v.  Ajjplehee,  7  De  G.  M.  &  G.  585  ;  24  L.  J., 
Ch.  767  ;  3  W.  E.  645.  infra,  col.  170.  Xorris  v. 
Williams.  1  C.  &  M.  842  ;  2  L.  J.,  Ex.  257. 
Moss  V.  3rdls,  6  East,  144. 


h.  Miscellaneous. 

When  Unnecessary.] — It  was  decided  under 
the  repealed  statute  8  &  9  Vict.  c.  89,  that  if  a 
vessel  under  fifteen  tons  burden,  navigating  on 
the  coast  of  the  United  Kingdom,  was  registered 
by  her  owner,  a  British  subject,  he  might  transfer 
it  to  another  British  subject  without  any  instru- 
ment in  writing,  or  fresh  registry,  for  s.  34  of 
that  statute  did  not  apply,  inasmuch  as  8  &  9 
Vict.  c.  88,  ss.  13,  14,  the  original  registration 
was  unnecessary.  Benyon  v.  Crcssicell,  12  Q.  B. 
899 ;  18  L.  J.,  Q.  B.  1  ;  12  Jur.  1086. 

Condemned  Ships.] — The  purchaser  of  a  ship, 
which  appeared  by  the  sentence  of  condemnation 
in  the  vice-admiralty  court  abroad  to  have  been 
taken  and  condemned  for  being  engaged  in  the 
slave  trade,  was  not  entitled  to  register  such 
ship  at  the  custom-house  under  26  Geo.  3,  c.  GO, 
as  the  owner  of  a  shi])  taken  and  condemned  as 
lawful  prize,  although  he  produced  a  certificate 
fr»m  the  judge  of  the  court  abroad,  certifying 
that  she  was  condemned  as  lawful  prize.  Itex 
V.  London  Collector  of  Customs,    1  BI.  &;  S.  262. 

Jurisdiction — Registration    in    Scotland.]  — 

The  registration  of  a  sliip  in  Srotland  is  no 
ground  of  jurisdiction  over  an  English  share- 
holder in  an  action  of  set  and  sale.  Andi-rson  v. 
Sillars,  22  Ct.  of  Scss.  Cas.  (1th  ■^er.)  105. 

Assignment  of  Barge — Whether  Registration 
required.] — See  Gapp  v.  Bond,  post,  col.  15(i. 

Liability  for  Repairs — Evidence  of  Owner- 
ship. — Nr  ()WNi:i;s.  intra. 

2.  Registration  at  Llovds'. 

Negligent  Classification— Right  of— Purchaser 
relying  on.] — The  'i'trndant-.  the  trustees  nt 
Lh)yds'  Register  of  Shi|)ping,  had  on  the  reciuest 
of  the  owners  of  the  "  Midas,"  caused  her  to  be 
surveyed,  and  issued  a  certificate  in  the  usual 
form  "tliat  she  was  efficient  and  that  she  had  Ijeen 
entered  on  the  register  as  A  1  for  seven  years. 
The  survey  fees  were  paid  by  her  owners.  The 
plaintiff,  relying  on  this  certificate,  bought  the 
"Midi?j"  from  her  owner.  Slic  was  in  fact 
defective,  and  the  plaintiff  in  consequence 
suffered  damage.  It  was  admitted  for  the 
purposes  of  the  action  that  the  survey  had  been 
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nogli^oiitly  iii;i(lo,  mill  that  but  for  such  iiegli- 
gonco  the  plaiutitt"  would  not  have  sustained 
damage : — Held,  that  the  plaintiff  could  not 
recover  against  the  defendants,  as  there  was  no 
contract  between  them  and  the  plaintilf,  and 
no  fraudulent  niisrejiresentation.  The  Mida.i, 
Braginqtoii  v.  Chapman,  7  Asp.  'M.  C.  77,  n. 
Sec  al.-iii  S.  P..  Thiodon  v.  Tindall,  GO  L.  J.,  Q.  B. 
r)2() ;  Go  L.  T.  :U-\ ;  40  W.  E.  HI  ;  7  A^k  M.  C. 
76,  infra,  col.  151. 

Kemoval  of  Ship  from  her  Class — Damage.] — 

A  >lii]iiiwiier  wiiose  ship  was  removcil  from  her 
class  by  Lloyds'  in  consequence  of  non-com- 
pliance with  a  new  rule  passed  with  reference 
to  scuppers,  sued  Lloyd's  for  damages  : — Held, 
that  there  was  no  contract  and  that  the  action 
failed.  Heiulcraon  v.  LlmjcW  Re(j\ste)'  of  British 
and  Foreign  Shijyping,  (i  Ct.  of  Sess.  Cas.  (4th 
ser.)  83."). 

Suspension  of  Class — Right  to  notify  Non- 
registry. J — Upon  a  motion  for  an  injunction  by 
subscribers  to  an  association  called  the  Under- 
writers' Eegistry,  who  had  had  a  ship  registered 
by  the  association  in  the  highest  class,  to  restrain 
the  committee  of  the  association  from  inserting, 
after  a  subsequent  survey  allowed  by  the  plain- 
tiffs, in  their  published  registry  of  ships  the 
words,  "class  suspended"  against  the  plaintiffs" 
ship  : — Held,  that  the  committee  was  justified  in 
notifying  to  their  subscribers  and  the  pi^blic 
their  honest  opinion  as  to  the  merits  of  the  ship, 
and  had  a  right  to  suspend  the  class  until  the 
plaintiffs  should  have  altered  the  shi]i  according 
to  their  requirements.  Clocer  v.  Ihnfdeii.  4ri 
L.  J.,  Ch.  665  ;  L.  E.  17  Eq.  190  ;  29  L.  T.  639  : 
22  W.  E.  254. 

Production  of  Documents — Action  in  Scotland 
—Commission  against  Chairman  and  Secretary 
of  Lloyds'.]  —  There  is  no  jurisdiction  under 
6  &  7  Vict.  c.  82,  s.  5,  or  otherwise,  for  a  judge  in 
chambers  to  order  the  chairman  and  secretary  of 
Lloyds',  not  being  parties  to  the  action  in  Scot- 
land to  appear  before  a  commissioner  appointed 
by  the  Scotch  court  for  examination  or  to  produce 
documents  specified  in  the  commission.  Bur- 
chard  V.  McFarlane,  Ex  j^arte,  Tindall  and 
Bryhvrst,  60  L.  J.,  Q.  B.  587  ;  [1891]  2  Q.  B. 
241  ;  65  L.  T.  282  ;  7  Asp.  M.  C.  93. 


IV.  OWNERS. 

1.  Who  are. 

a.  Evidence  of  Ownership — The  Ecgister,  40. 

b.  Other  Evidence,  42. 

c.  Generally,  43. 

2.  Part  Oivnern. 

a.  Are  Tenants  in  Common,  44. 
6.  Eights    and    Liabilities    between   them- 
selves, 45. 

c.  Eights  and  Liabilities    against    and  to 

others,  51. 

d.  Refusing  to  Navigate,  52. 

3.  ^laiUKjiiuj  Oinier  and  Shijj'sIIiishand,  55. 

4.  Lialility  on  Contract. 

a.  Necessaries  and  Eepairs,  61. 
h.  Liability  of  Part  Owners,  66. 

e.  In  other  Cases,  68. 

B.  Liahility  and  Bights  in  Port. 

a.  Injury  caused  by  or  to  Ship,  69. 

h.  Injury  to  Crew,  73. 

c.  Unseaworthiness — Overloading,  73. 


G.  Liahilit ij  (IX  Cirriir. 

a.  Apart  from  Contract,  74. 

h.  Under  Contract  of  Carriage,  76. 

e.  Liability  to  Passengers,  78. 

7.  L'l  m  it  at  inn  of  Liahilit  g,  79. 

8.  Offences  bg,'7'J. 

Barratry.]— ,SV(?  V.  Master.  G,  EAT^nATRY; 
B.  Marine  Insurance,  IV.  Naturk  of  Risk, 
4.  Barratry. 

Liability  for  Wa'?;'es.] — See  VI.,  Seamen. 

1.  Who  are. 
a.  Evidence    of    Ownership — Tlie    Keg-ister. 

Action  on   Contract  made  by  Master.] — The 

register  is  by  itself  no  evitlence  of  ownership,  so 
as  to  fix  the  party  whose  name  appears  thereon 
with  liability  for  contracts  entered  into  by  tlio 
master  on  behalf  of  the  ship.  Myers  v.  M'/llin, 
18  C.  B.  886  ;  25  L.  J..  C.  P.  255  ;  4  W.  E.  637  ; 
Ex.  Ch.  S.  P.,  Pearson  v.  lYell,  12  L.  T.  6U7  ;  13 
W.  E.  967,  infra,  col.  64. 

Action  for  Goods  supplied.! — In  an  action 
against  several  for  stores  supplied  to  a  ship  by 
order  of  the  captain,  the  register  obtained  on  the 
oath  of  one  is  ])rima  facie  evidence  of  ownership 
against  all.     Stokes  v.  Came,  2  Camp.  339. 

A  declaration  of  ownership  in  a  ship  is  prima, 
facie  proof  of  ownership  without  the  registi-y, 
and  though  the  party  has  ceased  to  be  owner  ; 
yet  if  he  has  been  present  when  the  work  was 
done,  giving  directions  about  it,  that  will  be 
evidence  of  liability  for  repaiis.  Tlbbald  v. 
Wood,  1  F.  &  F.  287. 

But  the  bare  production  of  a  register  containing 
the  names  of  several  owners  will  not  be  evidence 
to  support  a  plea  in  abatement  by  one  of  them 
of  nonjoinder  of  the  others  in  an  action  against 
him  alone.  Flower  v.  Young,  3  Camp.  24U, 
And  see  Ditchhurn^'.  Sprachlin.  5  Esp.  31. 

Proof  of  the  execution  of  a  bill  of  sale  of  a 
ship  to  the  defendant  is  not  evidence  to  charge 
him  as  an  owner  with  stores  furnished  to  tlie 
ship,  without  shewing  his  assent  to  such  sale. 
Tinkler  v.  Walpolc,  14  East,  226.  S.  P.,  Coojjci' 
V.  South,  4  Taunt.  802. 

A  person  registered  as  owner  without  his 
knowledse  held  liable  for  goods  supplied  to  the 
ship.  Machell,  Ex  parte,  2  V.  &  B.  216  ;  1  Eose, 
447. 

In  an  action  against  the  owner  of  a  ship  for 
stores  supplied  to  her,  the  register  purporting  to 
be  granted  on  the  oath  of  the  defendant,  and 
stating  him  to  be  sole  owner,  is  no  evidence  of 
ownership.     Smith  v.  Fogo,  3  Camp.  456. 

The  fact  of  a  person  being  the  registered 
owner  of  a  ship,  is  not  of  itself  evidence  that  the 
master  has  authority  to  bind  him  by  contracts 
for  necessaries  supplied  to  the  ship,  but  it  must 
be  shewn  that  the  master  is  his  agent  for  that 
purpose.  3Iackenzic  v.  Pooleg,  11  Ex.  G38  ;  2."> 
L.  J.,  Ex.  124  ;  4  W.  E.  262. 

Where  a  ship  sailed  for  a  foreign  port,  the 
master  having  a  power  of  attorney  from  the 
owner,  and  whilst  the  shij)  was  at  the  port,  the 
defendant  purchased  it : — Held,  that  he  did  not 
thereby  become  liable  for  necessaries  supplied  to 
the  ship  by  order  of  the  master.     lb. 

The  registered  owner  of  a  ship  is  jirimil  facie 
liable  for  goods  furnished  for  the  use  of  tliat 
shi[),  but  such  liability  may  be  rebutted  by 
evidence  of   the  credit    having   been   given   to 
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others.     Cor  t.  Beul.  1  Car.  &  V.  G02 
199.     See  also  Coses  aute,  cols.  15,  seq. 


R.  k  M. 


!  Street,  city  of  London,  merchant.     Eehder  was 

j  alien  born,  and  it  did  not  appear  that  he  was  a 

denizen  of  this  countrj'  or  naturahsed.    The  ship 

Liability  while    on   Register.]— Where  there  [  was   foreign   built,  and   the  officers  and  crew, 

were  two  joint  owners  of  a  ship,  and  one,  by  '  including  the  accused,  were  foreigners  : — Held, 

private  agreement,  parted  with  all  his  interest  in  |  that  although  the  register  might  be  prima  facie 

his  share  to  the  other,  to  be  paid  for  by  bills  at  I  evidence  of  the  facts  stated  therein,  and  that  the 


different  dates,  but  kept  his  name  on  the  register 
by  way  of  collateral  security  for  the  payment  of 
the  bills  : — Held,  that  he  was  liable  for  repairs 
done  to  the  ship  subsequently  to  such  agreement, 
although  he  had  never  afterwards  interfered 
in  the  concern  or  management  of  the  vessel. 
Bowson  v.  Leahe,  D.  &  E.,  N.  P.  C.  .52. 

In  order  to  charge  a  party,  by  reason  of  his 
name  appearing  on  the  ship's  register  as  part 
owner,  for  repairs  done  to  the  ship,  it  must 
distinctly  appear  that  they  were  done  upon  his 
credit,  and  that  the  order  for  them  was  given 
with  his  authority,  express  or  implied.  Curling 
V.  Robertson,  8  Scott  (N.E.)  12  ;  7  Man.  k  G.  336  ; 
13  L.  J.,  C.  P.  137. 

Where  a  party  takes  a  share  in  a  ship  under 
a  conveyance  which  is  void  for  want  of  conformity 
with  the  provisions  of  the  registry  acts  he  is 
not  liable  to  pay  for  goods  supplied  for  her  use, 
unless  credit  is'  given  to  him  individually,  or  he  j 
has  held  himself  out  as  owner,  or  unless  he  has 
made  an  express  promise  to  pay,  or  has  received 
profits  from  the  ship.  Ifarrijt;/fo>i  v.  Fri/.  9  ! 
Moore,  344  ;  2  Bine.  179  :  1  Car.  &  P.  289  ;  K.  i:  M. 
i)0  ;  3  L.  J.  (O.S.)  C.  P.  244. 

The  mere  fact  of  a  man's  being  registered  as  a 
part  owner  of  a  ship,  under  an  absolute  bill  of 
sale,  which  was  in  fact  given  as  security  for 
advances,  does  not  give  the  owner  or  the  master 
(appointed  by  his  co-owner)  authority  to  pledge 
his  credit  for  necessary  repairs.  Hachioood  v. 
Injall,  17  C.  B.  124  ;  25  L.  J.,  C.  P.  44,  n.  ; 
2  Jur.  (N.S.)  44,  n.  S.  P.,  Rands  v.  Thomas,  5 
M.  &  S.  244,  infra,  col.  6-f. 

The  vendor  of  a  ship  for  a  month  after  the 
sale  neglected  to  have  the  register  indorsed 
pursuant  to  34  Geo.  3,c.  68,  s.  15,  remaining  on 
the  register  as  legal  owner.  Repairs  were 
meanwhile  ordered  by  the  vendee.  Held,  that 
the  vendor  was  not  liable  for  them.  Youn/f  v. 
Jirander,  8  East,  10.  S.  P.,  Mclcer  v.  Humble, 
16  East,  169. 

Liability  for  Wages.] — Owners  at  Liver- 
pool conveyed  the  ship  to  others  and  the 
certificate  of  registry  was  indorsed  by  the  proper 
officer  at  Liverpool.  The  officer  in  liondon  to 
wliom  the  certificate  was  transmitted  lailed  to 
enter  the  indorsement  at  the  custom  house  in 
London  : — Hel<l,  that  the  former  owners  were  not 
liable  for  .seamen's  wages  earned  after  the  con- 
veyance.    Rutehford  v.  Meadowx,  3  Esp.  69. 

Bankruptcy  of  Owner — Collision— Application 
by  Shipwright  to  have  Sums  found  due  in 
Admiralty  Action  paid  out.] — Sec  The  L'udeacour, 
XX.  Coi.ivlSlON,  post,  col.  729. 


ship  was  a  British  ship,  yet  the  proof  that  the 
owner  was  alien  born  rebutted  the  inference 
from  the  register  that  he  was  a  British  subject, 
and  he  was  therefore  disqualified  by  17  &  18  '\'ict. 
c.  104,  s.  18,  from  being  the  owner  of  a  British, 
ship.  Reff.  V.  Bjornsen,  L.  cfc  C.  545  :  34  L.  J., 
M.  C.  180  ;  11  Jur.  (N.S.)  5S9  :  12  L.  T.  473  ;  13 
W.  R.  664  ;  10  Cox,  C.  C.  74. 

Held,  also,  that  it  wouhl  not  be  presumed  that 
he  was  denizened  or  naturalised.     lb. 

Entry  in  the  book  of  resistrv  pursuant  to 
6  Geo.  4,  c.  110.  s.37,of  the  bill  of  sale  of  jjart  of 
a  ship  held  sufficient  evidence  of  ownershii)  in  a 
criminal  case.     Rej;  v.  Philp,  1  M.  C.  C.  263. 

Bill  for  Discovery  of  Owners.]  —  Bill  in 
chancery  for  discovery  of  the  part  owners  of  a 
ship  to  enable  the  plaintiff  to  sue  at  law  for 
destruction  of  his  goods  on  board  by  fire.  Morse 
V.  BHckworth,  2  Vern.  443.  S.  P.,  lie  ithcoti^  v. 
Fleete,  2  Vern.  442. 

Injury  to  Person  —  Liability.] — A  ship,  of 
which  the  defendant  was  the  registered  owner, 
was  laid  up  in  dock  under  the  charge  iif  a  ship- 
keeper,  by  whom  one  of  the  hatchways  was 
I  negligently  left  open,  whereby  the  plaintiff,  who 
was  lawfully  passing  over  the  deck  of  the  ship, 
fell  through  the  hatchway  and  was  injured.  At 
the  trial  of  an  action  to  recover  compensation, 
it  did  not  appear  by  whom  the  shi[»kei'per  was 
appointed,  and  the  onh'  evidence  to  charge  the 
defendant  with  liability  was  the  ship's  register, 
in  which  he  was  ilescribed  as  owner  : — Held,  by 
Blackburn  and  Lush,  JJ.(dissentiente,  Mellor..].), 
that  this  was  prima  facie  evidence,  from  which, 
if  unrebutted.  they  might  infer  that  the  siiip- 
keeper  was  appointed  by  the  defendant.  J/ihbs 
V.  Ross,  9  B.  &  S.  655  ;  35  L.  .1.,  Q.  B.  193  :  L.  H. 
1  Q.  B.  534  ;  12  Jur.  (x.s)  «!-' ;  1"  i'-  T.  67  ;  14 
W.  R.  914. 

Evidence  of  Possession.] — Property  in  a  ship 
must  be  pKAcd  In'  evidence  of  possession  in  the 
plaintiff,  his  vendors  or  baih-es,  accompanied 
with  a  certificate  of  registry.  J'irir  v.  Andrrsun, 
4  Taunt.  652  ;  3  Camp.  242.  And  see  I'uterson. 
v,  JIardacre,  4  Taunt.  115. 

Begistered  Owner— Denial  of  Interest.] — A., 
wliose  name  has  been  registered  as  the  part 
owner  of  a  vessel  on  the  oatli  of  B..  and  ha.-? 
afterwards  conveyed  such  share  by  deed  to  H., 
covenanting  for  the  goodness  of  his  title,  cannot 
be  achnitted  to  prove  by  the  evidence  of  B.  that 
he  has  in  fact  no  interest  in  the  vessel,  yiehson 
v.  Tliomiis,  1  Stark.  85.  And  see  Watson  v. 
ShelUnj,  1  Term  Rep.  301. 


Evidence  of  Ownership  in  Criminal  Cases.] — 

A  munler  was  cominitted  on  li'i.iid  ;i  ship  on  the 

higii  seas  sailing  under  the   P.ritish   ll.ig,  and  the 

accused  was  brought  to  England  in  custo<lv,  and 

put  on  his  trial  for  the  crime.     To  sliew  juris-        Parol.]— If   n  plaintiff   in   trov.r  for   a  ship 

diction  in   the  courts  of   this   country,  it   was    souglit  to  prove  his  tith;   i>y  the   register   and 

sought  to  establish  that  the  ship  was  a  British  i  faile.I  :— Held,  that    he    c.uld    not    afleiw.irds 

ship,  and  the  register  of  the  ship  at  the  port  of  j  jiiove    a    possessory    title   bv    jiarol     evidence. 

Lomlon  was  put  in,  wherein  the  owner's  name  ,  Shrrrilf  v.  Ciidrll.  2  Esp.  616. 

was  stated  to  be  C.  A.  R'^hd.r.  of    11.   T,ond..ii  '      Owner-hip  in  an   actimi  iipwn  a  i 


Other  Evidence. 

.   plaintiff    in    trover  for 


ilir'v  nsav  1)3 
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proved  by  parol  evidence.  liolicrtson  v.  French, 
4  East,  180  :  4  Esp.  2iG  ;  7  E.  R.  535. 

Appearance  in  Action.] — In  an  action  against 
the  owners  of  a  shi[j  it  is  primfi,  facie  evidence 
of  ownership  to  prodirce  an  undertaking  to 
appear  for  tliem,  given  before  the  commencement 
of  the  action,  by  the  person  who  subsequently 
acted  as  their  attorney  in  defending  it,  in  which 
he  tlescribes  them  as  owners  without  further 
proof  of  agency.  Mavghall  v.  Cliff,  4  Camp. 
133. 

Declaration  of  Ownersliip.] — A  declaration  of 
ownership  held  to  be  prima  facie  evidence  of 
ownership  without  the  register.  Tribhald  v. 
Wood,  1  F.  4:  F.  287. 

Bill  of  Sale — Defeasance.] — If  there  is  a  bill 
of  sale  of  a  ship  not  containing  any  qualification, 
and  such  unqualified  bill  of  sale  is  entered 
properly  on  the  register,  and  there  is  also  a  deed 
of  defeasance,  making  void  such  bill  of  sale  on 
the  payment  of  a  sum  of  money,  the  deed  of 
defeasance  may  be  given  in  evidence  on  the  part 
of  the  defendant,  in  an  action  for  goods  on  his 
liability  as  the  registered  owner,  in  order  to  shew 
the  qualified  nature  of  his  ownership.  Cox  v. 
Beid,  1  Car.  &  P.  602  ;  Ry.  &  M.  199. 

c.  Generally. 

Dispossessing  Owners  on  Register.]  —  The 
court  cannot  look  behind  a  ship's  register  for  the 
purpose  of  dispossessing  an  innocent  purchaser 
for  value  whose  name  is  on  the  register.  The 
Horloeh,  47  L.  J..  Adm.  5  ;  2  P.  D.  243  ;  36  L.  T. 
622;  3  Asp.  M.  C.  421. 

Co-ownership  Action — Owners  on  Segister — 
Jurisdiction  —  Admiralty    Court   Act,    1861.] — 

Qufere,  whether  s.  S  of  thu  Admiralty  Court  Act, 
1861.  giving  the  admiralty  court  jurisdiction  to 
decide  questions  between  co-owners,  is  not  con- 
fined to  questions  between  registered  co-owners. 
The  Bonnie  Kate,  57  L.  T.  203  ;  6  Asp.  M.  C. 
149,  infra,  col.  48. 

Infant  Shipowner— Guardian.]— See  Michael 
T.  Frij)]^,  infra,  col.  160. 

Within  17  &  18  Vict,  c.  104,  s.  147.  sub-s.  1— 
Contract  to  purchase  a  Share,  Effect  of.] — A 
person  who,  thoii^rh  not  a  registered  owner,  has 
entered  into  a  contract  enforceaVjle  in  equity  for 
the  purchase  of  a  share  of  a  ship,  is  an  owner 
within  the  meaning  of  s.  147.  sub-s.  1,  of  17  &  18 
Vict.  c.  104.  Hufjhes  v.  Sutherland,  50  L.  J., 
Q.  B.  567 ;  7  Q.  iB.  D.  170  ;  45  L.  T.  287  ;  29 
W.  R.  867  ;  4  Asp.  M.  C.  459  ;  46  J.  P.  6. 

Ship  forfeited — Trover.] — The  owner  of  a  ship 
forfeited  for  breach  of  the  Navigation  Act 
(12  Car.  2,  c.  18),  could  not  maintain  trover  for 
the  ship  against  the  seizor.  Wilhins  v.  Dexpard, 
5  Term  Rep.  112 ;  2  R.  R.  559. 

Ships  captured  in  War — Ownership.] — At 
common  law  the  subject  is  entitled  to  all  that 
he  can  take  in  time  of  war  from  the  king's 
enemies — per  Wright,  .J.  Morrowjh  v.  Comyns, 
IWils.  211. 

A  British  ship  captured  by  the  enemy  and 
taken  into  his  port  is  presumed  to  have  been 
condemned,  and  the  title  of   the  former  owner 


divested.     The  Countess  of  Lrniderdale,  4  C.  Rob. 
283. 

Any  subject  of  her  majesty  may  seize  an 
enemy's  ship,  but  she  does  not  thei'eby  become 
the  prize  of   the   seizor.     The  Johnnna  EniiVia, 

1  Spinks,  317. 

Ships  captured  in  war  belong  to  the  crown. 
The  Elsebe,  5  C.  Rob.  173,  181. 

Admiralty  Jurisdiction  in  Prize.] — Prize  or 
no  prize  cannot  be  tried  at  common  law  :  it  is 
triable  only  before  the  jrrdge  of  the  admiralty 
by   the  law   of   nations.     Mitchell   v.   liodnc//, 

2  Br.  P.  C.  423. 

See  also,  further,  as  to  Ownership  sub  tits. 
Transfer  AND  Sale  ;  Registration  ;  Build- 
ing AND  Repairs  ;  Part  Owners. 


2.  Part  Owners. 
a.    Are  Tenants  in  Common. 

Part  owners  of  a  ship  are  tenants  in  common, 
not  joint  tenants  ;  the  other  partners  have  no 
lien  therefore  on  the  share  of  one,  a  bankrupt 
having  been  also  managing  owner  for  outfit, 
freight,  &c.  Youw/,  Ex  parte,  2  V.  &  B.  242  ; 
2  Rose,  78,  n.  ;  13  R.  R.  73. 

The  owners  of  a  ship  are  not  interested  in  it 
as  joint  tenants,  but  as  tenants  in  common  ; 
upon  a  bankruptcy,  therefore,  the  bankrupt's 
share  passes  to  the  creditors  under  the  bank- 
ruptcy, without  being  liable  specifically  to  the 
claims  of  the  other  part  owners  in  respect  of 
their  disbursements  and  liabilities  for  the  ship. 
Ilar?-ison,  Ex j^aete,  2  Rose,  76. 

Part  owners  are  tenants  in  common  of  a  ship, 
but  jointly  interested  in  her  use  and  employ- 
ment ;  and  the  law  as  to  the  earnings  of  a  ship, 
whether  as  freight,  cargo  or  otherwise,  follows 
the  general  law  of  partnership.  Gveen  v.  Bviqcjs, 
6  Hare,  395  ;  17  L.  J.,  Ch.  323  ;  12  Jur.  326.  ' 

A  mandamus  to  the  officers  of  customs  to 
register  a  ship  transferred  by  the  sitrvivor  of  two 
part  owners,  merchants,  was  refused  on  the 
ground  that  the  executors  of  the  deceased  part 
owner  ought  to  have  joined  in  the  transfer. 
Ilex  v.  Liverpool  {Collector  of  Customs'),  2 
M.  &  S.  223. 

A  mortgagee  of  a  ship  agreed  with  one  of  the 
part  owners  that  he  would  pay  all  disbursements 
of  a  voyage,  and  in  consideration  was  to  have 
the  proceeds  of  the  freight  handed  over  to  him, 
in  priority  of  all  other  charges.  He  failed  to 
advance  any  money,  and  the  part  owner  was 
obliged  to  do  so  instead.  Both  having  become 
bankrupt  and  the  ship  having  been  sold  : — Held, 
that  the  assignees  of  the  mortgagee  were  entitled 
to  their  full  share  of  the  proceeds,  as,  though  he 
had  not  fulfilled  his  contract,  yet  the  ownership 
of  a  vessel  is  in  common  and  not  joint,  and  this 
agreement  and  dealing  had  not  made  it  joint ; 
and  that  the  part  owner  had  no  claim  on  the 
share  of  the  mortgagee  for  his  advances.  Leslie, 
Ex  parte,  Drury,  In  re,  3  L.  J.,  Bk.  4. 

A  surviving  merchant,  who  claimed  a  joint 
interest  in  a  ship  with  another  who  was  dead, 
sued  the  defendant  for  detaining  the  ship  ;  plea 
in  bar  ;  judgment  for  the  plaintiff  ;  the  plea 
should  have  been  in  abatement.  Kemjie  v. 
AndreiDS,  3  Lev.  290  ;  Carth.  170. 

A  master  sued  in  chancery  for  \0l.,  due  to  him 
on  account  of  the  ship,  the  executor  of  a  de- 
ceased part  owner  : — Held,  that  the  other  part 
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owner  mnst  be  a  party. 
3  Swanst.  139. 


Picrsoti  V.   Hahht-uyfi. 


Are  not  Partners.] — Part  owners  in  a  ?hip  are 
not  as  such  partners.  Buj-ton  v.  Snee,  1  Ves.  Sen. 
155.     And  see  Helme  v.  Smith,  infra. 

Part  owners  formerly  held  to  have  a  lien  on 
the  shares  of  their  co-owners  for  payments  made 
for  goods  supplied  to  the  ship.  Boddinfjton  v. 
JSallett,  1  Ves.  Sen.  406.  But  this  overruled, 
see  li.,  Suppl.  87  ;  2  V.  &  B.  242.  Young,  U.c 
jfarte,  suTpia.  Green  \.  Brif/gs,  suimh.  Harrison, 
U.V  jgarte,  supra. 

May  be  Joint  Tenants  of  a  Share.] — Two  or 
more  persons  may  hold  a  siiare  in  a  ship  jointly. 
Rex  V.  PUlp,  1  M.  C.  C.  263. 


b.   Kigrhts    and   Liabilities   between   them- 
selves. 

Application  of  Freight  —  Ship's  Outfit.] — A 
part  owner  of  a  ship  has  a  rijrht  to  require  the 
gross  freight  to  be  applied,  in  the  first  place,  in 
payment  of  the  expense  of  the  outfit  of  the  ship 
for  the  voyage  in  which  the  freight  was  earned, 
nothwithstanding  he  might  sue  his  co-owners 
for  their  proportion  of  the  expenses  before  the 
adventure  ends.  Green  v.  Brtggs,  6  Hare,  395  ; 
17  L.  J.,  Ch.  323  ;  12  Jur.  326. 

The  same  rule  apj)lies  to  the  expenses  of  repairs 
to  the  hull  of  the  ship,  where  such  repairs  were 
done  with  a  view  to  the  particular  adventure 
in  which  the  earnings  were  made,  and  without 
which  that  adventure  could  not  have  been 
undertaken.     Ih. 

Where  Part  Mortgaged.] — A  part  owner  of  a 
ship,  whose  share  was  subject  to  a  mortgage, 
agreed  with  the  other  part  owner  (whose  share 
was  not  subject  to  any  mortgage),  but  without 
the  concurrence  of  the  mortgagee,  to  purchase 
guano  on  the  joint  account  of  the  two  part 
owners,  and  bring  it  in  the  ship  to  England. 
On  the  completion  of  the  voyage,  and  when  the 
cargo  was  about  to  be  dischaiged,  the  mortgagee 
took  possession  : — Held,  that  he  had  no  claim 
against  the  owner  of  the  mortgaged  share  for 
freight,  and  could,  at  the  utmost,  only  claim 
to  atlopt  the  mortgagor's  contract,  and  stand  in 
his  place  as  the  profits  of  the  adventure,  after 
deducting  all  expenses.  AJexanflrr  v.  Sinim.i,  5 
De  U.  M.  &  G.  57  ;  23  L.  J.,  Ch.  721  ;  2  W.  11. 
329.     See  S.  ('.,  infra. 

Ship  owned  by  Partners.] — If  the  names  of 
two  partners  in  trade  appear  on  the'ccrtificatc 
of  registry  as  owners  of  a  ship,  the  registry  acts 
do  not  prevent  the  shewing  how  and  in  what 
proportions  the  several  owners  are  respectively 
entitled  ;  and  though  the  i)artner8  may  derive 
title  under  different  convej'ances,  yet,  if  tliuir 
shares  were  purchased  with  the  i)artncrship 
funds,  and  treated  by  thcni  as  partnership  pro- 
perty, and  tlie  paitners  became  bankrupts,  these 
shares  will  be  ccmsidered  as  tlie  joint  property. 
Jonn;,  E,n  jxirle,  4  M.  i:  S.  450. 

A  ship  was  |)urchased  Vjy  n  partner  fr)r  himself, 
but  was  paiil  for  out  of  the  partnership  assets. 
The  firm  became  bankrujit  :  — Held,  that  the 
firm  had  no  interest  in  the  shiji,  or  any  lien  on  it 
for  the  aiiKMint,  of  the  purchase-money.  Walton 
V.  BuUvr,  29  Beav.  42,S. 


Interest  of  Unregistered  Partner  of  Registered 
Owner.] — See  Cimpdcn  \.  Anderson,  Kegistka- 
TION,  supra,  col.  30. 

Ship's  Expenses — How  Recovered.] — A.  and 
otheis  agreed  to  rtm  a  vcs^fl  during  the  winter 
between  two  places,  and  to  share  profits  and  pay 
expenses  ratably  according  to  the  capital  sub- 
scribed by  each  ;  if  the  ship's  earnings  should  be 
insufficient  to  keep  A.  in  funds,  each  of  the  sub- 
scribers to  pay  A.  from  time  to  time  instalments 
of  the  capital  subscribed.  The  ship's  earnings 
were  insufficient  to  meet  her  expenses,  which 
were  paid  by  A. : — Held,  that  the  proper  form  of 
action  for  the  recovery  of  such  expenses  was  an 
action  against  the  other  subscribers  for  breach  of 
the  contract  to  pay  up  the  instalments.  Brown 
V.  Tapscott,  6  M.  &  W.  119  ;  9  L.  J.,  Ex.  139. 

A  part  owner  of  a  ship  is  not  necessarily  a 
partner ;  therefore,  a  part  owner,  who  as  ship's 
husband  incurs  expense  in  fitting  her  out  may 
sue  his  co-owners  separately  for  their  shares  of 
the  expense.  Helme  v.  Smith,  7  Bing.  709; 
5  M.  &  r.  74  I  :  9  I..  J.  (o.S.)  C.  P.  206. 

Court  of  Chancery.] — A  court  of  equity  will 
not  interfere  by  injunction  to  restrain  a  part 
owner  of  a  ship  from  retaining  part  of  the 
machinery  of  the  ship,  unless  the  admiralty 
court  has  been  previoixsly  applied  to,  and  refused 
to  interfere,  or  can  only  afford  a  dilatory  and 
inadequate  relief.  Brennaa  or  Brenan  v.  I'rrs- 
ton,  10  Hare,  331  ;  2  De  G.  M.  Ac  G.  813  ;  1  W.  K. 
69,  322. 

No  question  arises  as  to  the  jurisdiction  of 
this  court  in  enforcing  the  rights  of  some 
against  the  other  part  owners  of  a  ship,  with 
regard  to  the  management  of  the  ship  and  the 
possession  of  the  certificate  of  registry,  where 
those  rights  are  regulated  by  an  agreement 
entered  into  between  all  the  owners  of  the  ship. 
Darhy  v.  Baines,  9  Hare,  369  ;  21  L.  J.,  Ch.  801. 

Bill    for   Account— Parties.] — In  a  bill 

by  sonic  jiaii  owners  for  an  account  against 
others  of  profits  of  the  sliip,  all  those  claiming 
the  accfiunt  must  be  parties.  Mofjdt  v.  Fur- 
quharson,  2  Bro.  C.  C.  338.  Overruletl,  see  Note, 
Ih. 

A  suit  between  two  shipowners,  and  the  mort- 
gagee of  one,  was  dealt  with  as  in  an  adminis- 
tration .suit,  by  firNt  directing  the  payment  of  all 
the  costs  (excejit  the  mortgagee's)  out  of  the 
fund,  and  distributing  the  residue  pro  rata. 
Alexander  v.  Simmii,  20  Beav.  123  ;  24  L.  .J.,  Cli. 
618.     See  S.  C,  supra. 

A.  and  B.,  British  subjects,  purchased  and 
repaired  an  American-built  ship,  on  a  joint 
sijccuhition,  with  a  view  of  emiiioying  licr  in 
tlu:  trade  between  the  two  countries,  until  an 
oi)portunify  should  occur  for  reselling  hrr  to 
advantage;  for  whidi  [airjiose  they  procured 
her  to  be  registered  in  the  United  Slates  in  the 
name  of  C,  a  citizen  of  tliat  country,  upon  a 
false  deciiuntion  that  slie  was  IkuiiI  fid(^  tlu: 
sole  property  of  C.  After  the  ship  had  made 
several  voyages,  B.,  who  had  had  the  mnn.age- 
ment  of  iier,  attempted  to  exclude  A.  from  hi.s 
share  in  the  speculation,  and,  in  sjiite  of  the 
dissent  of  A.,  sent  her  on  anotlu-r  voyage  to 
Amcii^'a  :— Held,  that  even  su|)i.osing  the 
declaration  above  mentioned,  and  the  registra- 
tion thereby  effected,  to  h.ave  been  a  fraud  upon 
the  American  law,  and  the  subsequent  employ- 
ment of  the  ship  so  registered  to  have  been  a 
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fraud  upon  the  English  navigation  law,  such 
frau<l  would  not  pi'ovent  A.  from  maintaining 
a  suit  against  B.  for  au  account  and  payment 
of  his  share  of  the  realised  profits  of  the 
speculation.  And  in  decreeing  such  account 
the  court  also  directed  an  inquiry  what  had 
become  of  the  ship  since  she  was  sent  on  her 
last  voyage,  and  what  was  her  valtie  when  so 
sent,  witli  a  view  to  making  B.  personally 
liable  for  such  value  in  case  either  the  ship  or 
the  proceeds  of  her  sale  should  not  be  idtiniately 
forthcoming.     Shnrp  v.  I'tujlor,  2  Ph.  801. 

A.,  in  1799,  purchased  shares  in  a  ship  of 
G.  E.,  who,  having  also  shares  in  the  same 
ship,  was  intrusted  by  A.  and  the  other  part 
<nvners  with  the  whole  management  of  tiie 
ship,  and  to  keep  the  accounts  relating  to  it 
from  tlie  time  of  the  purchase  until  the  ship 
was  sold  by  G.  K.,  with  the  consent  of  all  the 
owners  in  1805.  Upon  the  occasion  of  the 
sale,  G.  K.  stated  and  settled  accounts  with 
W.,  one  of  the  part  owners,  and  paid  him  the 
balance  due  upon  the  earnings  of  the  ship  and 
the  proceeds  of  the  sale.  In  1824,  G.  R.  died. 
Upon  a  bill  tiled  by  A.  in  March  182G,  for 
an  account  against  the  executors  of  G.  K.,  it 
appeared  by  a  ledger  (found  in  a  room  wholly 
disused  by  G.  R.)  containing  the  accounts  of 
the  ship,  that  the  credit  and  debit  account 
between  him  and  A.  was  not  cairied  beyond 
ISO,').  On  the  debit  side  there  were  two  items, 
one  in  1811,  and  another  in  1812.  A.  left  Eng- 
land in  1820,  and  some  time  after  his  departui-e 
his  brother-in-law  called  several  times  upon  G.  R. 
with  messages  from  A.,  and  on  those  occasions 
asked  him  to  come  to  a  settlement  witli  A. 
respecting  the  ship  ;  G.  R.  never  stated  that  he 
was  not  indebted  to  A.  An  account  was  decreed 
against  the  executors  of  G.  R,,  and  that  decree 
affirmed  on  appeal.  Boh'tmon  v.  Alea-ander,  8 
Bligh  (N.S.)  352  ;  2  CI.  &  F.  717. 

Action  in  Admiralty.] — Account  of  earnings 
•of  a  ship  ordered  upon  the  petition  of  a  part 
owner.     TJw  Alhion,  G  L.  T.  1(35. 

Liability  of  Purchaser.] — A  purchaser  of 
shares  in  a  ship,  which  at  tlie  time  of  the  sale  is 
on  a  voyage,  is  liable  for  the  expenses  of  this 
voyage,  and  of  the  vessel's  outfit  for  it,  and  is 
entitled  to  a  share  of  the  freight.  The  Vindo- 
hala,  58  L.  J.,  Adm.  51  ;  14  R.  D.  50  ;  GO  L.  T. 
G57  ;  37  W.  R.  409  ;  6  Asp.  M.  C.  376— C.  A. 

A  vessel  was  chartered  for  twelve  months,  and 
during  the  currency  of  the  charter  the  charterers 
made  default  in  certain  payments  and  the  charter 
lapsed.  The  vessel  was  rechartered  by  a  voyage 
charter  from  K.  to  England.  During  the  per- 
formance of  this  voyage  the  defendant  purchased 
a  share  in  this  vessel  : — Held,  on  objection  to  the 
registrar's  report  in  a  co-ownership  action,  that 
the  defendant  was  not  liable  to  bear  any  of 
the  losses  occasioned  by  the  time  charter.  The 
Meredith,  or  117/ (Ye  \.  Ditch p eld,  10  P.  D.  69; 
52  L.  T.  520  ;  5  Asi).  M.  C.  400. 

Liability  of  Trading  Owners.] — Part  owners 
wl-.o  do  not  dissent  fioiu  the  employment  of  a 
ship,  and  are  aware  that  other  part  owners  have 
dissented,  are  liable  to  bear  the  expenses,  and  are 
entitled  to  receive  the  profits  of  the  ship  in  the 
proportion  which  their  shares  bear  to  the  num- 
ber of  shares  in  the  ship,  after  the  deduction  of 
the  shares  of  the  dissentient  part  owners.  The 
Vlndoiala,  supra. 


Transfer  of  Share— Bill  of  Sale.]— The  manag- 
ing owners  of  tlie  stcamsliip  "  B.  K."  in  1882, 
agreed  to  sell  tlie  defentlant  V.  one  sixty-fourth 
share  in  tlie  "  B.  K.,"  for  winch  he  gave  them 
a  bill  of  exchange  for  156^.,  and  received  from 
them  a  receipt  for  the  same  as  "  being  one  sixty- 
fourth  share  in  the  s.s.  'B.K. '"  In  1883  the 
managing  owners  sent  V.  8^.  in  respect  of  profits 
on  his  share,  and  subsequently  sent  him  a  state- 
ment of  accounts.  No  bill  of  sale  was  ever 
executed  by  the  managing  owners,  and  it 
appeared  that  their  shares  in  the  "  B.  K."  were 
mortgaged  at  the  time  of  the  sale  to  V.,  and 
that  subsequently  they  never  were  in  a  position 
to  redeem  them.  Certain  of  the  owners  having 
paid  losses  incidental  to  the  working  of  the  ship, 
now  sued  V.  as  a  co-owner  for  his  proportion 
of  the  losses : — Held,  that  notwithstanding  the 
receipt  by  V.  of  the  8Z.,  he  was  not,  either  in  law 
or  equity,  a  co-owner  ;  that  the  managing  owners 
had  no  authority  to  pledge  his  credit,  and  that 
therefore  he  was  not  liable.  The  Bonnie  Kate, 
57  L.  T.  203;  6  Asp.  M.  C.  149. 

Use  of  Ship  by  Part  Owner— Freight.] — M, 

contracted  with  his  co-owners  for  use  of  their 
ship  on  a  voyage  to  S.,  and  he  shipped  in  her 
some  thousands  of  bricks,  which,  on  the  arrival 
of  the  ship,  were  reduced  to  dust.  F»j  freight 
was  paid  at  S.,  nor  was  the  dust  removed, 
but  the  agent  of  the  other  owners  at  S.  used 
it  as  ballast  on  a  voyage  by  the  same  ship 
from  S.  to  C,  where  it  was  sold  for  a  small  sum. 
In  taking  the  accounts  between  them,  the  chief 
clerk  charged  the  .ship's  husbau<ls  with  the 
freight  of  the  bricks,  although  they  had  received 
no  part  of  it ;  and  a  motion  by  them  to  vary 
was  dismissed,  with  costs.  Garrett  v.  Melhuish, 
4  Jur.  (N.S.)  943  ;  G  W.  R.  491. 

Fraudulently  disposing  of  Co-owner's  Share.] 

— A  part  owner  cannot  sue  his  co-owner  for 
fraudulently  disposing  of  his  share  in  the  ship. 
Graves  v.  Saueer  or  Sawcer,  1  Keb.  38  ;  1  Lev. 
29  ;  Sir  T.  Raym.  15. 

Ship's  Money  received  by  Agent  of  one  Part 
Owner — Action  by  Co-owners.] — A.,  B.  and  otl;ers 
were  owners  of  a  ship  in  the  service  of  the  East 
India  Co.  B.  was  managing  owner,  and 
emploj'cd  C.  as  his  agent  for  general  purposes 
and  to  receive  moneys  on  account  of  the  ship ; 
C.  keeping  a  separate  account  with  B.  To  obtain 
payment  from  the  company  on  account  of  the 
ship  it  was  necessary  that  the  receipt  should  be 
signed  by  one  or  more  of  the  owners,  besides  the 
managing  owner,  and  upon  a  receipt  signed  by 
B.  anil  another  owner  C.  received  from  the  com- 
pany 2,000Z.  and  placed  it  to  B.'s  credit  in  his 
books  as  managing  owner.  The  part  owners 
brought  money  had  and  received  to  recover  the 
balance  of  that  account : — Held,  that  C.  had 
received  the  money  as  agent  for  B.  and  was 
accountable  to  him  only,  and  that  the  action 
would  not  lie.  Sims  v.  Jirittain  or  Britten,  4 
B.  &  Ad.  375  ;   1  N.  &  M.  .591. 

Share  of  Prize.] — Thirty  shares  in  a  privateer 
remaining  unsubscribed  for  and  taken  by  the 
managers  of  the  concern  on  their  own  account, 
after  a  valuable  capture,  held  to  be  the  exclusive 
property  of  the  managers.  Bill  on  behalf  of 
the  other  subscribers  dismissed  ;  since,  if  there 
had  been  a  loss,  they  could  only  have  been 
answerable  to  tiie  amount  of  their  own  shares. 
Blunt  v    Ctiunjns,  2  Vcs.  331. 
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Liability  for  Damages.]  —  A.  and  B.  were 
owners  of  a  ship  ;  A.  working  the  ship,  defraying 
all  the  expenses,  and  taking  the  uncontrolled 
management  of  her,  and  paying  himself  by 
taking  two-thirds  of  the  gross  earnings ;  B. 
taking  the  remaining  one-third  as  portion  : — 
Held,  that  A.  was  a  hirer  of  the  share  of  B., 
and  not  the  servant  or  agent  of  B.,  so  as  to 
rentier  B.  liable  for  damages  caused  by  the 
nceligence  of  A.  Bernard  v.  Aaro7i,  9  Jur. 
(£s.)  470. 

Illegal  Capture— Costs.] — Part  owners  of  a 
privateer  must  bear  costs  proportionally  of  an 
illegal  seizure  of  a  prize  at  sea.  Walton  v.  Han- 
hiinj,  2  Vern.  592. 

Damages  between  Co-owners.]  —  Claim  for 
damages  by  some  of  the  part  owners  against  the 
others  in  co-ownership  action.  The  Ceylon,  IS 
L.  T.  417. 

Money  paid  for  Appointing  Master.] — Money 
paid  to  part  owners  for  their  votes  in  the  appoint- 
ment of  a  captain  is  no  profit  of  the  ship. 
Muffatt  V.  Farqnharson,  2  Bro.  C.  C.  338. 

Offer  to  buy  Shares  of  Co-owners — Acceptance 
by  Some  only.^ — In  a  Scotch  action  of  set  and 
sale  the  pursuer  offered  to  buy  the  shares  of  his 
co-owners.  One  accepted  the  offer,  the  other 
did  not : — Held,  that  the  pursuer  was  not  bound 
to  buy  the  .shares  of  one  defender  only.  Ander- 
mn  V.  S'dlars,  22    Ct.   of   Sess.  Cas.  (4th  ser.) 

io.->. 

Cost  of  Insurance.] — Although  one  of  two 
part  owners  of  a  ship  has  no  authority  as 
such  to  order  insurances  to  be  effected  on 
account  of  the  others,  yet  if  they  are  in  partner- 
shi|)  together,  an  oriler  to  insure  given  by  one 
renders  all  liable.  IIoo2)er  v.  Lv.sby,  4  Camp. 
66. 

One  part  owner  cannot  charge  another  with 
any  part  of  the  premium,  unless  the  insurance  is 
authorised  or  ratified  b}'  him.  Ogle  v.  Wrang- 
ham,  Ahhoit  on  t3hip[)ing.  13th  ed.  9G. 

A.,  a  part  owner,  a-ssignod  his  proportion  of 
the  freight  payable  in  respect  of  a  voyage,  to 
C.  ;  B.,  his  c<j-owner,  subsequently,  without 
notice  of  the  assignment  toC,  concurred  witii  A. 
in  authori.«ing  a  broker  to  pay  the  insurance 
of  the  ship  and  freight  for  the  voyage : — 
Held,  that  the  costs  of  such  insurance  were 
proi>er  expenses  of  the  voyage,  and  that  they 
ought  to  be  deducted  from  the  freight  before 
dividing  it  between  B.  and  C.  Lindsay  v.  Glhbn, 
infra. 

Broker's   Bill.] — U|>on   a   settlement   of 

account'^  at  the  oikI  of  a  voyage,  one  of  the  ship- 
owners agreed  to  pay  the  broker's  Ijill,  and,  in 
<:onsideration,  was  allowed  a  large  share  of  tlie 
[irofits.  He  omitted  to  pay  the  l»roker.  wiio  sueil 
ix)th  owners  for  tlie  amount.  The  f)ther  owner 
having  paid  it  : — Held,  that  he  might  sue  him 
for  the  amount.  Wihon  v.  CiittUui,  10  Bing. 
430  ;  4  M.  .K:  Scott,  S2G. 

Policy  Moneys.] — Where  a  ship  originally 
})eloitge(l  to  one  f>f  two  partners,  and  had  been 
conveyed  to  B.  for  securing  a  debt,  and  B.  became 
the  sole  registeied  owner  of  tlie  shi[i.  ami  after- 
wards, as  agent  for  both  partners,  insured  the 
tbip  and    freight,  and    charged    them  with  the 


premiums  :  and.  on  a  loss  happening,  received 
the  money  from  the  underwriters  : — Held,  that  he 
was  accountable  to  the  assignees  of  the  surviving 
partner  for  the  surplus,  after  payment  of  his 
own  debt,  and  not  to  the  executors  of  the 
deceased  partner,  to  whom  the  ship  originally 
belonged.     Dixon  v.  Hamond,  2  B.  &  Aid.  310. 

Expenses  of  Earning  Freigbt.] — The  wages  of 
the  captain  and  seamen  of  a  ship,  being  the 
expenses  which  produce  the  income  thereof,  are 
jnoper  deductions  to  be  made  from  the  gross 
freight,  as  between  the  part  owners  of  the  ship 
and  the  assignees  of  the  freight  belonging  to  the 
other  co-owners.  Lindmy  v.  Gihls.  4  Jur.  (x.s.) 
779  ;  6  W.  R.  733.  Affirmed,  3  De  G.  &  J.  OHO  ; 
28  L.  J.,  Ch.  692;  .5  Jur.  (N.S.)  37 (J ;  7  "SV.  11. 
320.     See  S.  C.  col.  1047. 

Advances  for  Supplies.] — A  co-partner  in  a 
ship  may  sue  the  ship  for  advances  made  by  him, 
but  not  if  he  is  interested  in  the  particular 
vovage  for  which  the  ship  is  supplied.  The 
Underwriter,  2.5  L.  T.  279  ;  1  Asp.  M.  C.  127. 

Liability  of  Part  Owners  for  Necessaries.] — 
See  Davison  v.  D.nmhLstin.  infra,  col.  .")2,  and 
cases  infra,  cols.  Otj,  tJ7. 

Mode  of  Payment.] — The  four  defenrlaius  and 
B.  were  the  owners  in  certain  shares  between 
them,  of  a  ship  to  which  the  plaintiffs  by  order 
of  W!,the  .ship's  husband,  and  with  the  authority 
and  consent  of  the  defendants,  did  certain 
repairs,  and  upon  the  account  for  such  repairs 
being  sent  in  to  the  owners,  it  was  arranged 
between  W.  and  the  plaintiffs,  that  it  should  Ijc 
paid  partly  in  cash  (subject  to  discount)  and 
partly  in  good  bills,  and  that  the  total  amount 
of  the  contract  should  be  apportioned  between 
the  several  owners  according  and  in  inoportioii 
to  their  interest  ami  the  number  of  their  re-;pec- 
tive  shares  in  the  ship.  The  necessary  calculation 
having  been  made  by  \\.,  the  account  was  tlien 
paid  to  the  jjlaintifls  through  AV.,  partly  by  a 
cheque  of  the  defendant  Andrews,  payable  to 
W.'s  order,  and  indorsed  by  him  for  the  amount 
of  Andrews'  proportion,  partly  by  cash  payments 
from  each  of  the  other  three  defendants  for  the 
amount  of  their  respective  proportioiiN  ami 
partly  by  a  bill  at  six  months,  drawn  by  W.  on 
and  accepted  by  B.,  for  the  amount  of  B.'s 
proportion  of  the  account.  B.'s  bill  being  dis- 
honoured at  maturity,  the  plaintiffs  brought  an 
action  against  the  defendants  to  recover  from 
them,  as  joint  owners  of  the  ship,  the  aniounl  of 
such  dishonoured  bill,  in  an.swer  to  wliicli  the 
defendants  contended  tliat  the  plaint  ills,  by 
taking  B.'s  bill,  and  giving  him  time,  had  placed 
his  co-debtors,  the  defendants,  in  a  worse  posi- 
tion, and  necessarily  postponed  their  remedy 
against  B.,  ami  ha<l  consequently  discharged  tiic. 
defendants  :— Held,  that  the  defemlants  were 
bound  by  the  mode  of  payment  adoplol,  and 
that  that  circumstance  distinguished  tin-  ca.so 
from  that  of  principal  and  surety.  Mould  v. 
Andrews,  35  L.  T.  813  ;  3  Asp.  M.  C.32. 

Settlement  of  Accounts— Majority  Bind  the 
Best. 1— If  the  mnyn-  p;irt  <if  part  ownrr,>  .vl !  h; 
the  ship's  account,  it  shall  l»iud  the  rest.  Itnhri- 
son  V.  'Jlioiiipson,  1  Vern.  40.">. 

In  all  sea-adventures  the  acts  of  the  majority 
of  partners  shall  bind  the  whole.  Falhland  v. 
Cheney,  '>  Bio.  1'.  C  170. 
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Claim  against  Managing  Owners — Reopening 
Account — Statute  of  Limitations.] — The  rela- 
tious  between  co-owners  of  a  vti^sel  engaged  in 
foreign  voj'ages  and  her  managing  owners  are, 
iu  the  absence  of  any  evidence  to  shew  that  each 
voyage  is  a  separate  trading  transaction,  to  be 
treated,  in  relation  to  the  profit  and  loss  on  her 
voyages,  as  a  continuous  partnership  or  agenc,y, 
as  the  case  may  be.  Consequently  the  rule  as  to 
partnership  accounts  applies,  the  accounts  may 
bo  gone  into  without  any  limit  as  to  time,  and 
the  statute  of  liuritations  does  not  apply  so 
long  as  the  partnership  or  agency  is  continuous. 
T/ir  Ponijola,  73  L.  T.  512  ;  8  Asp.  M.  C.  89. 

Ship's  Register — Detention  by  Master  Part 
Owner.] — A  master,  part  owner,  refusing  to 
tleliver  up  the  ship's  register  to  the  managing 
owner,  held  not  liable  to  penalty  under  17  &  18 
Vict.  c.  104,  s.  50.  Arlde  or  Ildrldc  v.  HcnzeU, 
S  El.  &  Bl.  828  ;  27  L.  J.,  M.  0.  110  ;  4  Jur.  (x.s.) 
30(j. 

Contribution  to  Losses — Power  of  Majority  to 
Bind  All — Costs    of   defending  Action.]  —  The 

owners  of  a  ship,  except  A.,  who  had  one  share, 
resided  in  England,  and  were  found  liable  in  an 
action  in  England  to  cargo  owners  for  its  loss. 
A.,  who  resided  in  Scotland,  did  not  join  in  the 
defence.  The  owners  were  insured  by  an  asso- 
ciation of  which  their  managing  agent  was  a 
member.  The  agent,  in  his  own  name,  sued  the 
association  upon  the  policy.  The  action  was  not 
successful,  and  an  appeal  was  abandoned  upon  a 
money  payment  being  made  by  the  association 
by  way  of  compromise.  In  an  action  against  A. 
by  the  other  owners  for  contribution  to  the 
loss  : — Held,  that,  notwithstanding  the  compro- 
mise with  the  insurers,  he  was  liable.  Beniwtt 
V.  McLellan,  17  Ct.  of  Sess.  Cas.  (4th  ser.)  800. 

Held,  also,  that  the  costs  of  defending  the 
action  in  England  were  included  in  A."s  lia- 
bilities.    Ih. 

Sale  by  Part  Owners.] — See  post,  tit.  VIII. 
Sale  and  Transfer. 

And  see  further,  post,  tit.  XXA'I.  ADMIRALTY 
T>Aw  AND  Practice. 


c.  Rights  and  Liabilities  ag^ainst  and  to 
Others. 

Bankruptcy — Set-off.] — Part  owners  of  a  ship 
cannot  set  oil'  their  proportions  of  a  debt  to  the 
I'ankrupt  on  account  of  the  ship  against  debts 
I  hie  to  them  severally  from  the  bankrupt. 
r/ir/xfie,  E.V parte,  10  Yes.  10.">. 

Covenant  with  Part  Owners — Joint  or  Several.] 
— A  covenant  with  the  part  owners  of  a  ship, 
and  their  several  and  respective  executors,  to 
pay  money  accruing  for  the  hire  of  the  ship  for 
freight,  and  for  use  of  the  ship's  tackle,  to  the 
covenanters,  their  and  every  of  their  several  and 
respective  executors,  at  a  specified  bank,  in  such 
proportions  as  were  set  against  their  several 
and  respective  names,  is  a  several  covenant,  and 
cannot  be  sued  on  by  the  covenanters  jointly. 
Bercante  v.  James,  5  M.  &  P.ob.  21)9  ;  10  B.  &  C. 
410  ;  8  L.  J.  (O.S.)  K.  B.  64. 

Part  Owners  suing  for  Injury  to  Ship  in 
Separate  Actions — Aoatement.] — If  one  of  two 
jiart  owners  of  a  shij)  sues  alone  for  an  injury 
done  to  tlie  ship,  and  the   defendant  does  not 


plead  in  abatement,  the  other  part  owner  may 
afterwards  sue  alone,  and  the  defendant  cannot 
plead  in  abatement  to  the  second  action.  Sedg- 
ivorth  T.  Orerend,  7  Term  Rep.  279.  Cf.  Addisuii 
V.  Overend,  6  Term  Kep.  7(;6. 

Liability  of  Owner  for  Supplies — Acceptance 
of  Agent's  Draft  for  Price  —  Dishonour.] — A 

tradesman  who  had  sujiplied  goods  to  a  ship 
took  the  acceptance  of  the  shipowner's  agent  for 
the  amount  of  his  bill  for  the  goods,  ami  after- 
wards consented  to  the  renewal  of  the  bill  twice. 
Upon  the  agent's  failure  and  dishouov')-  of  the 
bill : — Held,  that  the  shipowner  was  liable  for 
the  price  of  the  goods,  although  the  agent  had 
throughout  had  in  his  hands  money  of  his 
principal  sufticient  to  pay  for  the  goods.  JRohin- 
son  V.  Read,  9  B.  &  C.  449  ;  4  M.  &  Ey.  349  ;  7 
L.  J.  (O.S.)  K.  B.  236. 

Joint  Agent — Liability,] — If  persons,  sepa- 
rately interested  in  aliquot  parts  of  a  ship, 
employ  a  joint  agent,  they  are  liable  in  the 
aggregate.     Pasmore  v.  Bougjield,  1  Stark.  290. 

Surviving  Part  Owner — Trover.] — A  surviving 
part  owner  may  bring  trover  for  the  whole  ship. 
Docliwray  v.  Diclienson,  Comb.  366. 

Necessaries — Liability  of  Part  Owner,] — The 
plaintiff  sold  stores  for  a  ship  to  T.,  who  was 
ship's  husband  and  managing  owner.  The  defen- 
dant was  part  owner  of  this  ship,  and  was  also 
interested  with  T.  in  the  adventure  for  which 
the  ship  was  fitted  out.  The  plaintiif  applied  to 
T.  for  payment,  but  did  not  obtain  it.  Three 
months  after  the  goods  were  supplied,  and  agaia 
two  years  after  that,  the  defendant  settled 
accounts  with  T.,  and  gave  him  credit  for  the 
price  of  the  goods,  supposing  they  had  been  paid 
for.  More  than  three  years  after  the  goods  had 
been  siipplied,  T.  having  become  bankrupt,  the 
plaintiff  for  the  first  time  applied  for  payment 
to  the  defendant,  and  brought  his  action  for  the 
price  of  them  : — Held,  that  there  had  been  no 
such  conduct  on  the  part  of  the  plaintiff  as 
would  discharge  the  defendant  from  liability. 
Davison  v.  Do)uddson,  9  Q.  B.  D.  623  ;  47  L.  T. 
564  ;  31  W.  R.  277  ;  4  Asp.  M.  C.  601— C.  A. 

Liabilities  in  respect  of  Repairs.] — A.,  B.  and 
C.  being  part  owners  in  a  ship,  A.  directed  B. 
and  C.  not  to  order  any  repairs  in  their  joint 
names,  and  informed  them  that  he  would  no 
longer  consider  them  as  managing  owners  :  re- 
pairs were  done  in  their  joint  names  upon  the 
direction  of  the  captain  employed  by  B.  and  C. : 
— Held,  that  A.  was  jointly  liable.  Gleadon  v. 
Tinckler,  Holt,  586. 

Liability  for  Repairs  and  Expenses.] — See 
The  Vindohala.  supra,  col.  47.  And  see  4.  LIA- 
BILITY ON  Contract,  infra,  cols.  61,  seq. 

Liability  for  Damage — Ship  worked  by  One 
Part  Owner  —  Liability  of    the   Other.]  —  See 

Burnard  v.  Aaron,  infra,  col.  72. 


d.    Refusing-  to  Navig-ate. 

Chancery  Jurisdiction.] — The  court  of  ad- 
miralty is  open  all  the  year  round  to  applications 
by  part  owners  to  restrain  the  sailing  of  ships 
without  their  consent  until  security  given  to  the 
amount  of  the  respective  shares.  But  where  the 
shares  are  not  ascertained,  the  court  of  chancery 
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will  exercise  a  concurrent  jurisdiction,  by  in- 
junction, to  restrain  the  sailing  of  a  ship  until 
the  share  of  the  party  complaining  shall  be 
ascertained,  and  security  given  to  the  amount  of 
it.  In  this  case  it  was  referred  to  the  master  to 
make  the  inquiry  and  to  settle  the  security 
accordinffly.  Sahj  v.  Goodnon,  2  iler.  77  ;  16 
E.  E.  14.5. 

Injunction  to  restrain  the  sailing  of  vessel 
containing  goods  sold  to  a  pei-son  who  had 
become  insolvent,  but  over  which  the  plaintiff 
retained  a  right  of  stoppage  in  transitu,  refused. 
A  coiut  of  equity  has  not  jurisdiction  in  any 
case  to  stop  goods  in  transitu,  semble.  Goodhart 
V.  Lowe,  2  J.  &  W.  349 ;  22  R.  E.  164. 

Injunction  to  restrain  the  sailing  of  a  ship 
upon  the  application  of  a  part  owner,  refused, 
where  the  ship  was  intended  to  sail  the  next 
day,  and  it  did  not  appear  by  the  affidavit  filed 
in  sapport  of  the  motion  that  there  were  any 
circumstances  to  account  for  the  plaintiff's  delay 
in  applying.     Christie  v.  Crai(j.  2  Mer.  137. 

Semble,  the  court  of  chancery  will  not,  in  a 
case  within  its  jurisdiction,  interfere  beyond  or 
otherwise  than  the  court  of  admiralty  would 
interfere,  at  the  suit  of  some  part  o^vners  to 
restrain  the  sailing  of  a  ship  or  control  her 
management ;  there  being  no  question  as  to  the 
ownership,  and  the  only  dispute  being  as  to  the 
powers  of  the  owners  inter  se.  Ca.ttelli  v.  Cook, 
7  Hare,  89  ;  18  L.  J..  Ch.  148  ;  13  Jur.  675. 

The  master  of  an  American  vessel  arriving  in 
England,  authorised  by  the  owners  to  sell  or 
charter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  days  afterwards  the  defendant 
purchased  the  ship  from  a  party  acting  under  a 
])ower  of  attorney  from  one  of  the  owners  to  sell 
her.  The  greater  part  of  the  cargo  had  been 
put  on  board  under  the  charter-party.  The 
defendant  attempted  to  stop  the  sailing  of  the 
ship  : — Held,  that  the  master  having  authority 
to  charter  the  ship,  which  he  had  done,  and  the 
defendant  knowing  of  the  charter] larty,  an  in- 
junction would  lie  to  restrain  the  purchasers 
from  interfering  with  the  sailing  of  the  ship,  in 
pursuance  of  the  chartcrpartj-.  Mexsn^eries 
Imperiales  Co.  v.  Baines,  7  L.  T.  763  ;  11  W.  II. 
322. 

Whether  the  court  will  grant  an  injunction 
restraining  a  party  from  taking  a  ship  to  any 
other  than  a  certain  port,  thereby  in  effect  com- 
ficlling  him  to  proceed  to  such  port,  ciuaere. 
Lidgett  v.  Williamg,  4  Hare,  465  ;  14  L.  J.,  Ch. 
459. 

A  shipowner  of  Hamburg  made,  at  Hamburg, 
an  agreement  with  a  domiciled  Englishman  for 
the  sale  to  the  Englishman  of  a  Hamburg  ship 
whenever  she  might  return  from  the  voyage  on 
which  she  then  was.  The  ship  returned,  and  was 
by  the  owner  ordered  to  proceed  to  Sunderland. 
The  master  of  the  ship,  who  was  authorised  by 
the  shipowner  to  act  as  his  agent  in  the  sale, 
refused  to  deliver  the  ship  except  on  certain 
terms.  The  purchaser  filed  a  bill  against  the 
owner  and  the  master  for  specific  performances. 
He  obtained  leave  to  substitute  service  on  the 
master  for  the  owner,  and  moved  for  an  injunc- 
tion to  restrain  the  defendants  from  removing 
the  ship  out  of  the  jurisdiction  : — Held,  that  tlie 
court  had  jurisdiction  to  restrain  the  defemlants 
from  removing  the  ship,  and  injunction  granted. 
Huii  V.  HcrwUj,  42  L.  .1.,  Ch.  457  ;  L.  E.  8 
Ch.  860  :  29  L.  T.  47  ;  21  W.  R.  GG3  ;  2  Asp. 
M.  C.  63. 
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Held,  that  substituted  service  on  the  master 
was  effectual  and  proper.     lb. 

Application  to  Chancery  to  restrain  Sailing 
by  Minority  Owner.] — The  court  of  chancery 
will  not  restrain  a  ship  from  sailing  on  the  appli- 
cation of  the  owner  of  the  smaller  ascertained 
share.  The  court  only  interferes  where  the  shares 
are  unascertained.  The  application  is  too  late 
when  the  ship  is  on  the  point  of  sailing  with 
emigrants.  Hallaran  v.  JDonal,  9  Ir.  Eq.  Eep. 
217. 

The  proper  application  in  such  case  is  to  the 
court  of  admiralty  for  security.     Ih. 

The  defendant,  a  Spaniard,  executed  at  San- 
tander,  in  Spain,  a  mortgage  to  A.  B.  of  a 
Spanish  vessel,  of  which  he  was  the  master,  to 
secure  the  repayment  by  the  defendant  to  A.  B., 
or  whoever  in  future  might  represent  his  right,  a 
sum  of  money  and  interest ;  and  the  mortgage 
deed  contained  a  proviso  that  A.  B.,  or  whoever 
might  represent  him,  might  exact  payment  of 
the  loan  and  interest  at  any  time  and  in  any 
manner.  The  plaintiff  was  the  transferee  of  the 
mortgage,  and  the  defendant  and  the  vessel  being 
at  the  port  of  Q.,  \\ithin  the  jurisdiction,  the 
plaintiff  commenced  an  action  against  the 
defendant  to  enforce  the  mortgage,  and  for  an 
injtmction  to  restrain  the  defendant  from  remov- 
ing the  vessel  out  of  the  jurisdiction,  and  duly 
served  the  defendant  with  a  copj'  of  the  writ. 
He  now  moved  for  an  interlocutory  injunction 
to  restrain  the  defendant  from  removing  the 
vessel  out  of  the  jurisdiction  until  the  hearing  : 
— Held,  that  the  court  hail  jurisdiction  to  grant 
such  an  injunction,  and  it  was  granted  accord- 
ingly.    Clacerliig  v.  Agitire,  5  L.  E.,  Ir.  97. 

Certain  persons  entered  into  an  agreement  in 
writing  for  forming  themselves  into  a  company, 
one  of  their  rules  being  to  manage  the  affairs  by 
a  committee,  but  no  time  being  fixed  for  the 
duration  of  the  company.  Four  of  the  members 
took  upon  themselves  the  exclusive  management 
of  a  ship,  the  property  of  the  company,  and  were 
about  to  send  her  on  a  voyage  disapproved  of 
by  some  of  the  members,  whereupon  the  latter 
filed  a  bill  to  restrain  the  four  from  proceeding 
otherwise  than  under  the  direction  of  the  com- 
mittee, and  to  obtain  delivery  up  of  books,  &c. 
A  demurrer  for  want  of  equity  was  allowed. 
Milex  V.  Thonidi-.  9  Sim.  606. 

Ship  taken  Possession  of  by  Minority  Owners 
and  Lost.] — A  ship  was  forcibly  taken  possession 
of  by  a  minority  of  the  part  owners,  and  sent 
on  a  voyage  on  which  she  was  lost  ; — Held,  that 
trover  could  not  be  maintained  ami  damages  for 
her  loss  recovered.  Kiu<iht  v.  Coutcs,  1  L.  E., 
Ir.  53.  YoWow'm^  Bnrnadixton  v.  Chaj) ma Ji,  cited, 
4  East,  121  ;  Bui.  N.  P.  3J. 

Action  by  Part  Owner  against  Co-Owner — 
Sending  Ship  to  Sea. J — Au  ui^ii-pn  dues  nut  lie  at 
the  suit  of  onr  part  own^r  against  another  for 
sending  the  shij)  on  a  voyage  witliout  the  plain- 
tiff's assent,  whereby  the  plaintiff  lost  his  .share. 
Grareg  v.  Sawcn;  1*  Lev.  29  ;  1  Keb.  38  ;  Sir  T. 
Eaymond,  15, 

And  see  tit,  XXVI,  AD.MIRALTY  L.vw  and 
Pkactice,  16.  liESTHAiNT,  infra. 

Dissenting  Part  Owners— Sharing  Profits.— A 
part  owner  of  a  ship,  which  had  been  let  to  tho 
East  India  Company  for  a  voyage  to  India,  alter 
the  other  part  owner  liad  expended  a  large  sura 
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in  reiiniring  and  fittinp:  it  out  for  the  voyage, 
arrested  the  ship  by  piocess  out  of  the  admiralty 
court,  and  compolled  the  other  ]3art  owner  to 
give  security  for  his  share  ;  the  ship  afterwards 
sailed  to  India  and  returned  home  : — Held,  that 
ihe  jiart  owner  who  had  taken  the  security  was 
not  entitled  to  any  share  of  the  profits  of  the 
voyage,  but  was  bound  to  pay  his  portion  of  the 
repairs   and  outfit.     Bitci-i  v.  Johiintun,  4    Sim. 

A  dissenting  part  owner  who  takes  security 
in  admiralty  for  the  return  of  tlie  ship  is  not 
(;ntitled  to  share  in  her  earnings.  Anon.,  Ca.  in 
Ch.,  pt.  2,  3G.  And  see  Anon.,  Skinner,  230, 
infra. 

Bearing  Loss.] — If   the   ship   is  lost,  a 

part  owner  who  does  not  dissent  from  the  voyage 
bears  his  share  of  the  loss.  Tlie  }'indohala,  13 
P.  D.  42  :  supra,  col.  47.  i^liter,  if  he  expressly 
dissents,  Horn  v.  Gilpin,  infra. 

One  part  owner  of  a  ship  freighted  against  the 
express  dissent  of  the  other  :  the  ship  and  cargo 
are  lost  ;  the  loss  falls  wholly  on  the  partner  who 
freighted.  Horn  v.  Gilpin,  Ambl.  255.  N.  B., 
,'Slrdlij  V.  M'inson,  infra,  is  wrongly  reported. 

A.,  one  of  three  part  owners  of  a  ship,  refuses 
to  navigate  ;  B.  and  C,  the  other  two,  navigate 
without  his  consent,  and  ship  is  lost  in  the 
voyage.  A.  shall  bear  his  proportion  of  the  loss, 
for  he  would  have  been  entitled  to  an  account  of 
the  profits.  Strellij  v.  Win-mn,  1  Veru.  2'J7  ; 
Skinner.  230. 

If  a  ilissenting  part  owner  does  not  expressly 
prohibit  the  voyage,  he  shall  have  air  account  of 
the  profits  ;  if  the  ship  is  lost,  he  shall  not  be 
answered  his  part.    Anon.,  Skinner,  230. 

3.  Managing  Owner  and  Ship's  Husband. 

Authority  of  Managing  Owner  to  Bind  other 
Owners  for  Ship's  Necessaries.]  —  W.  was  the 
registered  owner  of  certain  shares  in  a  ship,  and 
had  been  entered  on  the  register  as  managing 
owner.  The  defendant  subseijuently  became  the 
registered  owner  of  other  shares  in  the  ship. 
The  defendant  was  not  aware  in  fact  that  W.  was 
so  registered  as  managing  owner.  W.  sent  the 
shi])  on  a  voyage  without  the  defendant's  know- 
ledge, and  contrary  to  the  terms  of  an  agreement 
made  Ijetween  them.  The  defendant  did  not 
participate  in  the  adventure,  and  had  previously 
informed  W.  that  he  did  not  intend  to  navigate 
the  ship  or  take  any  part  in  her  management. 
The  plaintiffs  supplied  necessaries  for  the  ship 
previous  to  such  voyage,  upon  the  order  of  W., 
without  the  knowledge  or  consent  of  the  defen- 
dant. The  plaintiffs,  before  supplying  the  goods, 
consulted  the  register,  and  found  the  defendant's 
name  entered  therein  as  part  owner  of  the  ship  : 
— Held,  that  the  fact  that  the  defendant  had 
allowed  the  entry  on  the  register  describing  W. 
as  managing  owner  to  remain  unaltered  did  not 
per  se  amount  to  a  holding  out  of  W.  as  his 
agent,  so  as  to  render  the  defendant  liable  for 
tlie  necessaries  supplied  by  the  plaintiffs,  and 
that  inasmuch  as  W.  had  not  in  fact  authority 
■to  bind  the  defendant,  the  j)laintiffs  could  not 
recover  against  the  defendant  for  such  neces- 
saries. Frazer  v.  Cnthhertnon,  50  L.  J.,  Q.  B. 
277  ;  6  Q.  B.  D.  'J3  ;  29  W.  R.  39G. 

If  a  person  who  supi)lies  stores  to  a  ship,  of 
%vhich  there  are  several  owners,  takes  in  pay- 
ment   the   bill  of    the   ship's   husband  (a  ])ait 


charges  the  other  owners,  particularly  if  the  bill 
is  renewed.     Reed  v.  Wltiic,  5  Esp.  122. 

Necessaries  were  furnished  to  a  ship  on  the 
order  of  the  ship's  husband  (himself  a  part 
owner),  by  whom  alone  the  shii)  was  managed  ; 
— Held,  that  the  co-owners  were  liable,  although 
part  of  the  supplies  had  been  paid  for  by  bills 
drawn  by  the  ship's  husband  upon  the  brokers 
of  the  ship  :  and  on  the  bankruptcy  of  the  latter, 
the  plaintiff  had  ]iroved  against  their  estate  for 
the  balance.  Whitwell  y.Ferrin,  4  C.  B.  (N.s.) 
412. 

Necessaries  supplied  to  foreign  ship  in  England 
on  order  of  piart  owner  do  not  create  a  maritime 
lien.  See  The  Hcinrich  Bjorn,  post.  tit.  XXVI. 
Admiralty  Law  and  Pkactice,  col.  966. 

Recovery  from  Part  Owners.] — A  part 

owner  of  a  ship  is  not  necessarily  a  partner  ; 
therefore  a  part  owner,  who,  as  a  ship's  husband, 
incurs  the  expense  of  the  outfits,  may  sue  the 
other  part  owners  separately  for  their  respective 
shares  of  the  expense.  Helme  v.  Smith,  7  Bing. 
709  ;  5  M.  &  P.  744  ;  9  L.  J.  (O.S.)  C.  P.  206. 

One  of  several  co-owners  who  acts  as  ship's 
husband,  is  only  entitled  to  charge  the  cost  price 
of  supplies  to  the  ship  furnished  by  him  in  the 
course  of  his  business.  Hitchie  v.  Coulter,  28 
Beav.  344. 

In  an  action  against  one  of  the  owners  for 
work  done  to  a  vessel  by  the  order  of  the  ship's 
husband,  such  owner  will  be  liable,  unless  it  is 
shewn  that  the  dealing  was,  that  the  person  who 
directed  the  work  to  be  done  should  be  looked  to 
exclusively.  Thompson  v.  Finden,  4  Car.  &  P. 
158. 

Releasing  Ship  from  Arrest.] — A  managing 
owner  has  power  to  release  a  vessel  from  arrest 
under  an  order  of  the  court  of  admiralty,  in 
order  that  she  may  prosecute  her  voyage  and 
earn  freight ;  and  he  is  not  bound  to  do  this 
at  his  owTi  expense,  but  may  release  the  ship 
according  to  the  rules  of  the  court,  by  procuring 
bail  for  damages  and  costs.  Earlier  v.  HiqUley, 
15  C.  B.  (N.s.)  27  ;  32  L.  J.,  C.  P.  270  ;  10  Jur. 
(N.S.)  391  ;  9  L.  T.  228  ;  11  W.  R.  9G8. 

Master  Suing  in  his  own  Name.] — Where  the 
master  is  part  owner,  but  has  the  entire  control 
and  management  of  the  ship,  paying  to  his  co- 
owner  a  third  of  the  net  profits,  he  is  competent 
to  sue  in  his  own  name.  Cawthron,  v.  Trickett, 
15  C.  B.  (N.s.)  754  ;  33  L.  J.,  C.  P.  182  ;  9  L.  T. 
(309;  12  W.  R.  311. 

Repairs.— Authority  to  pledge  Credit  of  Co- 
owners — Underwriters   liable  for  Damage.] — A 

managing  owner,  who  has  been  deputed  by  his 
co-owners  to  employ  a  vessel  for  their  benefit,  in 
such  trades  as  he  may  from  time  to  time  think 
fit,  has  authority  to  give  orders  for  the  repair, 
fitting  and  outfit  necessary  for  such  employment. 
The  'Huntsoian,  [1894]  "P.  214  ;  6  R.  G98  ;  70 
L.  T.  386  ;  7  Asp.  M.  C.  431. 

If  the  ship  is  damag-ed,  a  person  repairing  her 
may  do  so  on  the  credit  of  the  owners,  by  the 
orders  of  the  managing  owner,  although  there  is 
reason  to  believe  that  the  ship  is  insured,  and 
that  the  underwriters  are  liable  for  the  damage. 
Ih. 

Aliter,  where  the  repairs  are  not  of  necessity, 
sec  Chappell  v.  Bray,  infra,  col.  66.  And  see 
further,  as  to  power  of  managing  owner  to  order. 


owner)  only,  and  settles  with  him  alone,  he  dis-  |  Steele  v.  Di-roii.  infra,  col.  (12. 
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Ship's  Husband — Duty  to  Account — Interest — 
Proceeds  of  Prizes.] — Owncns  of  a  privateer 
acting  for  themselves  and  crew  in  the  sale  of 
prizes,  having  neglected  to  render  accounts  and 
delayed  distribution  of  proceeds,  charged  with 
interest  on  balances  and  costs.  Pearse  v.  Green, 
1  Jac.  &;  Walk.  135  ;  20  R.  R.  258. 

Eight  to  Advances  out  of  Freight.] — The  right 
of  a  shijj's  husband  to  be  lepaid  out  of  the 
freight  for  advances  made  on  account  of  the 
ship  is  a  right  of  lien  or  retainer  and  not  in  the 
nature  of  a  charge  on  the  freight ;  and  there- 
fore if  he  is  removed  from  his  office  by  the  owners 
before  he  is  in  a  position  to  receive  the  freight, 
an  assignee  of  his  inteiest  in  the  freight  cannot 
maintain  a  claim  to  it  as  against  the  owners. 
Ueynnn  v.  lixddcn,  48  L.  J.,'"Ex.  80  :  S  Ex.  D. 
263  ;  39  L.  T.  82  ;  26  W.  K.  672  ;  4  Asp.  M.  C. 
10— C.  A. 

Appointment  of  Agent  by.] — A.  and  B.,  joint 
part  owners  of  a  ship,  intrusted  the  management 
to  C,  their  co-part  owner,  as  ship's  husband  ;  C. 
employed  D.  as  his  agent  to  raise  and  pay  money 
in  respect  of  the  ship,  and  also  for  his  general 
affairs.  The  ship  was  chartered  by  the  East  India 
Company,  earning  freight  for  them,  which  D. 
I'eceived,  upon  giving  receipts  signed  (as  required 
by  the  rules  of  the  company)  by  one  other  part 
owner,  in  addition  to  C,  the  ship's  husband.  D., 
who  knew  that  C.  was  only  part  owner,  but 
was  never  controlled  by  the  others,  placed  the 
amount  of  freights  received  to  the  account  of 
C,  as  ship's  owner,  and  kept  a  distinct  general 
account  W'ith  him.  C.  dietl  insolvent  : — Held, 
that  A.  and  B.  could  not  sue  D.  for  the  balance 
due  from  him  on  the  ship's  account,  because 
there  was  no  privity  of  contract  between  them  ; 
D.'s  responsibility  was  to  the  executors.  Sims  v. 
Britten  or  Brittuin,  I  N.  &  M.  5<J4  ;  4  B.  &  Ad. 
375.     ^^ce  Walslic  v.  Proran,  post,  col.  381). 

Assignment  of  Freight  to  secure  Private  Debt.] 
— S.  &  Co.  were  owners  of  seven-eighths  of  an 
American  vessel  and  ship's  husbands.  T.  was 
owner  of  the  remaining  eighth,  and  was  captain 
of  the  vessel,  which  was  dispatched  on  a  voyage 
to  Liverpool.  Before  the  voyage  S.  i:  Co.  s[)ejit 
a  large  sum  in  repairs,  and  for  the  purpose  of 
taking  up  bills  which  they  had  accepted  on 
account  of  the  repairs,  they  borrowed  a  sum 
of  money  fi'om  the  jjlaintiffs,  and  assigned  the 
fieight  to  them  by  way  of  security.  On  the 
arrival  of  the  vessel  in  Liverpool  the  plaintitfs 
obtained  an  injunction  to  prevent  T.  from  receiv- 
ing tlie  freight : — Held,  that  a  part  owner,  who 
is  ship's  Imsband,  has  not  the  right,  as  against 
other  part  owners,  of  making  au  assignment  of 
tlie  whole  freiglit  to  secure  moneys  advanced  to 
liim  ;  that  tiie  legal  right  to  receive  the  freiglit 
was  in  the  captain,  and  that,  in  the  absence  of 
any  siitticierit  allegation  and  jiroof  that  he  was 
about  to  misapply  it,  the  injunction  ought  not  to 
have  been  granted.  Giiion  v.  Traxk,  1  I)e  G., 
F.  &  J.  373  ;  2!)  L.  J.,  Cb.  337  ;  6  Jur.  (N.S.) 
185  ;  1  L.  T.  469  ;  8  W.  R.  266. 

Action  for  not  Accounting.] — Part  owners  of 
a  ship  having  agiceil.  "each  and  every  of  them 
with  the  others  and  each  and  every  of  the 
others,"  that  the  ship  should  proceed  on  a  cer- 
tain voyage  under  the  exclusive  management  and 
control  of  one  of  them  as  ship's  husband;  and 
that  after  her  return,  ''  a  full  account  should  be 


made  of  the  ship  and  her  concerns."  and  the  net 
profits  be  divided  in  proportion  after  deducting 
all  charges  ;  the  duty  of  making  out  such  ac- 
count is  cast  upon  the  ship's  husband  ;  and  for 
not  doing  so,  and  not  dividing  the  net  profits, 
after  deducting  all  charges,  within  a  reasonable 
time  after  the  ship's  return,  an  action  lies  against 
him  upon  the  agreement  by  each  of  the  part 
owners  ;  though  it  is  not  averred  in  terms  that 
the  charges  were  or  could  have  been  ascertainetl 
before  the  account  brought,  for  that  is  matter  of 
defence.  Owstun  v.  Ogle,  13  East,  538  ;  12 
R.  R.  426. 

When  an  action  is  brought  in  rem  against  a 
ship  by  the  owners  of  certain  shares  therein, 
claiming  possession  and  an  account  against  the 
managing  owner,  and  the  latter  makes  default 
in  appearing,  the  court  will  order  such  managing 
owner  to  be  joined  as  defendant,  so  that  his 
accounts  may  be  investigated,  and  will  give  pos- 
session to  the  plaintiffs  if  they  hold  a  "majority 
of  shares  ;  but  will  not  order,  before  the  refer- 
ence, a  sale  of  the  defendant's  shares  to  satisfy 
the  plaintiffs'  costs  and  any  sum  fouml  due  at 
the  reference.  The  JVatlve  Pearl,  37  L.  T.  542  ; 
3  Asp.  M.  C.  515. 

Authority  to  pledge  Owner's  Credit  for  Costs 
of  Action.] — A  ship's  husband  has  no  authority 
to  [ilfdge  his  owner's  credit  for  the  expenses  of  a 
law  suit.     C'anipbeU  v.  Sfei/i,  6  Dow,  116. 

May  deduct  Expenses  from  gross  Freight.] — 

A  shi]i's  iiusbaud,  who  hatl  advanced  for  outfits 
and  disbursements  of  the  ship  sums  considerably 
exceeding  the  money  received  under  the  charter- 
partj-  at  the  commencement  of  the  voyage,  had, 
before  the  freight  was  delivered,  obtainetl  a  loan 
bj"^  deposit  of  the  charterparty  to  relieve  himself 
from  his  advances  on  account  of  the  ship.  Mot  ion 
by  one  of  the  part  owners  to  restrain  the  ship's- 
husband  from  receiving  or  dealing  with  the 
freight  refused  with  costs,  the  shii)'s  husband 
being  entitled  to  receive  the  freight  and  deduct 
his  disbursements,  and  his  conduct  not  having 
been  so  improper  as  to  justify  the  restraint  of 
this  right.     Jlurris  v.  Brijnohlx,  4  W.  R.  278. 

Managing  Part  Owners — Right  to  sue  for 
Supplies  furnished.] — Some  of  tlie  joint  owners 
of  a  ship,  acting  as  managers  on  bclialf  of  the 
owners  geiierall.y,  furnishing  supjilies  foi'  the 
voyage,  are  entitled  to  sue  for  an  account  of  the 
transactions  between  themselves  and  the  other 
owners.      Winner  v.  Frost,  39  L.  J.,  Ch.  626. 

Cost  Price  only.] — One  of  several  co-owners  of 
a  ship,  wlio  acts  as  ship's  husband,  is  tudy  entitled 
to  charge  tlie  C(jst  price  of  su|)plies  to  the  ship 
furnished  by  him  in  the  course  of  his  business. 
Bitehie  V.  Cinipcr,  28  Beav.  344. 

As  Charterers.] — The  plaintiffs  (who  were  part- 
owners  of  the  shi[i),  having  founded  their  title  to 
relief  on  tlieir  rights  as  ciiarterer.s,  and  Ht.aled 
that  they  were  managing  owners,  not  for  llie 
purpose  of  relief  as  managingowners,  but  in  order 
to  protect  their  rights  as  charterers,  are  not 
entitled  to  an  injunction  foundeil  merely  oi» 
their  right  as  managingowners.  but  can  only  be 
so  on  the  foumlation  of  their  rights  as  cliarterers. 
L'uhfctt  v.  MdUams,  4  Hare,  464  ;  14  L.  J.,  Ch, 
459." 

Retracting  Authority  of.] — Per  Lord  Esher^ 
M.R.  : — The  managing   owner  of   a  ship  is  the 
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ajjcnt  of  each  co-owner  scpnrntely.  and  each 
co-owner  may  retrace  his  auilujiity  to  the 
managing  owner  without  consulting  the  other 
co-owners.     The  yindohala.  supra,  col.  47. 

Duty  to    Account — Co-ownersliip   Action.] — 

It  is  the  iluty  of  a  managing  owner  to  account 
to  his  co-owners  for  the  ship's  earnings  and  dis- 
bursements within  a  reasonable  time,  but  what  is 
II  reasonable  time  must  depend  ii])on  the  circum- 
stances of  each  case.  There  is  no  fixed  rule  that 
a  ship's  accounts  are  to  be  ready  before  she  sails 
on  her  next  vovage.  The  Mount  Vernon,  64  L.  T. 
HS  ;  7  Asp.  M.  C.  32. 

Powers  and  Duties  of.] — Powers  and  duties  of 
the  managing  owners  of  a  ship,  as  between  them- 
selves and  the  other  part  owners.  Darhy  v. 
Babies,  9  Hare,  369  ;  21  L.  .J.,  Ch.  801. 

Construction  of  an  agreement,  entered  into  by 
Che  piart  owners  of  a  ship,  with  regard  to  the 
management  of  the  ship,  and  the  allowance  for 
biokerage  and  commission.     Ih. 

Account  with  Banker.] — The  managing  owner 
of  a  ship  chartered  by  the  East  India  Company 
receives  the  warrants  for  the  freight,  and  pays 
them  into  a  banker's  in  his  own  name,  drawing 
cheques  from  time  to  time  for  various  sums  out 
of  the  proceeds,  part  of  which  are  applied  for  the 
use  of  the  ship,  and  part  for  other  purposes  : — 
Held,  that  the  other  part  owners  have  no  lien 
on  this  fund  in  the  hands  of  the  bankers,  nor 
anv  claim  against  the  bankers  as  their  debtors. 
Gvihile,  Ex'^imrte,  3  Deac.  &  C.  339. 

Cancelling  Charterparty.] — A  ship's  husband, 
as  such,  has  no  authority  to  bind  the  shipowner 
to  pay  money  to  the  charterer  in  consideration  of 
the  cancellation  of  the  charterparty.  Thomas  v. 
Lewis  or  Oxley.  48  L.  J..  Ex.  7  ;'4  Ex.  D.  18  ; 
39  L.  T.  669  ;  27  W.  K.  Ill ;  4  Asp.  M.  C.  51. 

Mortgage  of  Warrant  for  Freight.] — Where 
A.,  as  the  managing  owner  of  a  vessel,  was  per- 
mitted by  the  other  owners  to  have  possession  of 
two  warrants  or  orders  of  the  East  India  Com- 
jiany  to  pay  to  the  owners  or  bearer  the  svim  of 
money  therein  mentioned,  for  freight,  and  A. 
deposited  those  warrants  in  the  hands  of  his 
bankers,  and  they  received  the  money  due  on 
them,  and  gave  him  credit  for  it  on  account : — 
Held,  in  an  action  brought  after  A.'s  death  by  the 
surviving  part  owners  against  the  bankers,  that 
on  proof  of  these  facts  they  could  not  recover 
the  money,  because  it  was  not  shown  that  the 
loan  was  upon  their  account,  for  the  fact  of 
the  warrants  being  the  property  of  all  the  part 
owners  when  placed  in  the  banker's  hands,  was, 
upon  the  evidence,  consistent  with  the  supposi- 
tion that  the  loan  of  the  proceeds  to  the  bankers 
was  A.'s  loan.  Sims  v.  Bond,  2  N.  &  M.  608  ; 
.-,  B.  &  Ad.  389. 

Payment  to — Misapplication — Rights  of  Owner 
paying.] — Where  a  part  owner  of  a  ship  pays  to 
the  managing  owner  his  contribution  due  upon 
the  ship's  accounts  as  agreed  between  the  co- 
owners,  the  managing  owner  receives  such  contri- 
bution as  agent  for  all  the  owners  ;  and  in  the 
event  of  the  managing  owner  misapplying  such 
payment  to  his  own  use,  and  not  paying  the 
ship's  accounts  therewith,  the  contributing  owner 
is  entitled  to  be  credited  with  the  amount  so 
paid,  but  all  the  owners,  including  himself,  must 
make  good  the  defalcations  in  proportion  to  their 


shares.  The  Ida.  "».-)  L.  T.  50  :  6  Asp.  M.  C.  21. 
See  also  The  Dorii  Tnllij,  post, 'cul.  '.i."). 

Cc-ownersMp  Action — Accounts  of  Managing 

Owner.] — See  The  Charles  Jaekson,  Gowen  v. 
Sj^rott,  post,  col.  9.>9. 

Claim  against  Managing  Owner — Statute  of 
Limitations — Opsuing  Account.] — See  Tl'e  Pon- 
ffolii,  73  L.  T.  512,  supra,  col.  51. 

night  to  Commission.] — The  managing:  owner 
of  a  ship  is  competent  to  appoint  himself  to  act 
as  broker  to  the  ship  in  collecting  and  distribut- 
ing the  freight,  there  being  no  incompiatibility 
between  those  services  (as,  semble,  there  would 
be  between  the  services  of  a  ship's  chandler  or  a 
ship's  carpenter)  and  his  fiduciary  character 
as  managing  owner.  Smith  v.  Lay,  3  K.  &  J. 
105. 

But,  before  allowing  him  a  commission  in 
respect  of  the  services  in  question,  the  court 
directed  an  inquiry  whether,  according  to  the 
custom  of  shipowners  or  otherwise,  he,  being 
managing  owner,  was  entitled  to  any  and  what 
commission  in  respect  of  duties  performed  by 
him,  and  which  duties  are  ordinarily  performed 
by  shipbrokers.     lb. 

A  part  owner  being  the  manager  of  a  ship, 
is  entitled  to  remuneration  for  his  services,  but 
there  is  no  fixed  rate  applicable.  The  lleredith, 
or  White  v.  Ditchjield,  10  P.  D.  69  ;  52  L.  T.  520  ; 
5  Asp.  M.  C.  400. 

The  procuring  of  charters  and  freights  is  one  of 
the  ordinary  duties  incidental  to  the  position  of 
a  managing  owner  of  a  ship  :  and  in  the  absence 
of  a  special  contract  he  is  not  entitled  to  retain, 
as  against  the  ship,  commissions  on  the  charters 
or  freights  procured,  whether  he  is  acting  as 
shipbroker  himself  or  employing  other  brokers. 
Williamson  v.  Hine,  60  L.  J.,  Ch.  123;  [1891] 
1  Ch.  D.  390  ;  63  L.  T.  682  ;  89  W.  E.  239  ;  6 
Asp.  M.  C.  559. 

A  part  owner  acted  as  ship's  husband  without 
agreement  for  commission ;  his  predecessor  had 
acted  in  the  same  way,  and  had  received  commis- 
sion : — Held,  entitled  to  reasonable  remunera- 
tion. Salter  v.  Adey,  24  L.  T.  229  ;  1  Jur.  (N.S.) 
930. 

The  directors  of  a  company  owning  vessels 
cannot  authorise  one  of  themselves  to  act  as  hus- 
band of  one  of  the  vessels,  and  to  receive  the  usual 
remuneration  of  a  ship's  husband.  Benson  v. 
Heathorn,  1  Y.  &  CoU.  C.  C.  326. 

In  the  absence  of  an  agTeement,  semble,  a  part 
owner  acting  as  ship's  husband  is  not  entitled  to 
charge  commission.  Miller  v.  Maeliay,  34  Beav. 
295  ;  see  also  S.  C,  31  Beav.  77. 

Ship's  Husband — Commissions  not  accounted 
for — Eight  of  a  single  Part  Owner  to  sue.] — A 
single  part  owner  may  sue  the  ship's  husband  for 
an  account  of  rebates  of  commissions  allowed 
to  him  by  brokers.  Sfanners  v.  Raeinrn,  10 
Ct.  of  Sess.  Cas.  (4th  ser.)  899. 

Commission   retained — Concealment.] — A.,  B. 

and  C.  being  joint  o\\Tiers  in  a  vessel,  it  was 
agreed  that  A.  should  act  as  the  ship's  husband 
and  broker,  and  be  entitled  to  commission  on 
"  gross  freight "  ;  and  in  case  of  gi'oss  negligence 
or  fraud  on  the  part  of  A.,  that  B.  and  C.  might 
put  an  end  to  the  agreement  by  notice  and  pur- 
chase of  A.'s  shares.  A.  effected  a  charterparty 
of  the  vessel,  the  charterer  paying  all  expenses, 
and  130Z.  per  week  for  the  ship,  and  4/.  a  week  to 
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A.,  who,  in  the  accounts  he  rendered  to  B.  and  C, 
represented  the  amount  paid  as  130^.  a  weeli 
only  : — Held,  that  the  concealment  of  the  receipt 
of  the  -1/.  a  weelc  was  such  a  fraud  on  B.  and  C. 
that  it  entitled  them  to  put  an  end  to  the  agree- 
ment :  that  the  fraud  could  not  be  justified  on 
the  ground  that,  had  the  charterparty  been 
effected  on  the  usual  terms  of  the  owners  of  the 
vessel  paying  the  usual  expenses  of  the  ship,  A. 
cotdd  haVe  been  entitled  to  as  large  a  sum  by 
wav  of  commission  on  gross  freight.  Brenan  v. 
Preston,  2  W.  R.  138. 

Sembie,  that  B.,  having  once  signed  the  notice 
to  put  an  end  to  the  agreement,  could  not  after- 
wards withdraw.     lb. 

Charges  given  by — Eight  of  Co-owners — 
Mortgagee.] — See  T/w  Fiiimt.  post,  col.  182. 

Authority  of  Master  to  Bind.]  —  See  Y. 
Master,  post,  cols.  83,  seq. 

Duty  as  to  Cargo  on  Failure  of  Consignee  to 
take  Delivery.] — Sec  Ilie  Clan  Muvdunald,  post, 
col.  539. 

Right  to  Sell  Ship.] — Sr  YIII.  Sale  a>-d 

TEANSFEI!. 

4.  Liability  ox  C'i  xteact. 
a.  Necessaries  and  Repairs. 

Authority  of  Master  to  Bind.] — AVhoever 
supplies  a  ship  with  necessaries  has  a  treble 
security:  1,  the  person  of  the  master;  2.  the 
specific  ship  ;  and  3,  the  personal  security  of 
the  owners.  Rich  v.  Coe,  2  L'owp.  639  ;  1  Terra 
Rep.  108,  n.  S.  P.,  Bland,  Ej;  jxirte,  2  Rose, 
yi  :  aliter  later  cases,  All2)ort  v.  Thomas,  Gilb. 
227. 

Contract  by  master  for  necessary  goods  sup- 
plied to  the  ship  binds  the  owner  ;  decree  against 
part  owners  pro  rata.  Speerman  v.  Degrare, 
2  Vem.  643  ;  Can/  v.  llliite,  5  Brown,  P.  C.  323  ; 
1  Abr.  Eq.  Ca.  722. 

The  plaintiff  proved  that  he  supplied  goods, 
and  did  work  to  fit  out  the  ship  "Progress"  then  in 
London,  in  docii  ;  that  the  orders  were  given  by 
T.,  who  appeared  in  the  register  as  master,  and 
that  the  defendant  appeared  on  the  register  as 
owner.  Some  evidence  was  given,  from  which 
it  might  be  inferred  that  T.  was  appointed  by 
the  defendant.  The  defendant  proverl  tliat  he 
had  agreed  to  sell  the  ship  to  6.  ;  that  T.  was 
appointed  master  by  G.,  and  gave  the  orders  for 
G.,  and  that  tlie  defendant  afterwards  resumed 
pos.ses8ion  of  the  vessel.  The  judge  directed  the 
jury,  that  if  T.  acted  as  master  with  the  defen- 
dant's privity  and  consent,  and  the  goods  were 
bonA  fide  supplied  on  the  credit  of  the  owner, 
the  defendant  was  liable,  and  tiiat,  though  the 
defcniiant'a  evidence  was  believed,  he  was  not 
conclusively  entitled  to  a  verdict: — Held,  that 
the  defendant  was  not  liable  for  tlie  goods  ordered 
by  T.  unless  he  had  .sanctioned  his  ai>peariiig  to 
be  his  captain,  acting  for  him,  and  the  goods 
were  supplied  on  the  faith  of  T.'s  being  so,  and, 
consequently,  that  the  direction  was  wrong. 
MUchr^onv.  Oliver,  5  El.  d:  Bl.  419  ;  25  L.  J., 
Q.  B.  39  ;  1  Jur.  (N.S.)  900— E.\.  Ch. 

The  liability  of  an  owner  to  pay  for  rcjiairs 
an<l  equipments  ordered  by  the  master  depends, 
not  ujjon  the  ground  of  ownership  of  the  vessel, 
but  upon  the  ground  of  a  contract  made  with 
the  vendor  by  a  person  who  was  the  owner's 


agent  for  the  purpose  of  ordering  such  neces- 
saries. The  Great  Eastern,  L.  R.  2  A.  &;  E.  88  ; 
17  L.  T.  667. 

The  masters  contract  cannot  bind  the  owner, 
unless  authority  to  bind  the  owner  has  been 
actuallj^  given  to  him  :  or  unless  the  owner  has, 
by  word  or  deed,  held  out  the  master  as  his 
master,  and  there'oy  induced  the  ventlor  to  supj)ly 
the  necessaries  upon  the  credit  of  the  owner.  Ih. 

The  master,  both  at  home  and  abroad,  has 
authority  to  bind  the  owne:sfor  repairs  or  stores 
ordered  by  him  which  are  necessary  for  the 
equipment  and  navigation  of  the  ship  in  the 
vovage  or  trade  in  which  the  owners  employ  her. 
Frost  Y.  Oliver.  1  El.  &B1.  301  :  1  C.  L.  R."l003  ; 
22  L.  J.,  Q.  B.  353  ;  18  Jur.  lOJ. 

Goods  supplied  on  Order  of  Ship's  Husband.] — 
O'ttTiers  are  iialjle  for  necessaries  supplied  to  the 
ship  upon  the  order  of  the  ship's  husband.  ToUoii 
V.  Ilalleft.  Anibl.  270. 

Repairs — Power  of  Managing  Owner.] — Where 
a  vessel  is  in  a  home  port  and  the  owners  acces- 
sible, the  managing  owner  cannot,  without 
authority,  bind  his  co-owners  for  extensive 
structural  repairs.  Steele  v.  Di.von,  3  Ct.  of 
Sess.  Cas.  (4lh  ser.)  1003. 

Liability  of  Owner  and  Master.] — The  repairer 
of  a  ship  has  his  election  to  sue  the  master  or 
the  owner  ;  but  if  he  undertakes  on  a  special 
promise  from  either,  the  other  is  discharged. 
Gurnluan  v.  Bennett,  2  Str.  816  ;  Iloshins  v. 
Slayton,  Cas.  t.  Hard.  376. 

Order  for  Repairs  by  one  not  Owner.] — .\ 
person  who  gives  the  order  for  repairs  may  be 
liable  tliougli  he  is  not  the  owner.  Tibbald  v. 
Wood,  1  F.  &  F.  287. 

Goods  supplied  on.  Master's  Order  at  Home 
Port.] — The  master  has  authority  bj^  law  to 
pledge  the  credit  of  his  owner,  resident  in 
England,  for  money  advanced  to  the  master  in 
an  English  port  where  the  owner  has  no  agent, 
if  such  advance  of  money  was  necessary  for  the 
prosecution  of  the  voyage  ;  and  whether  it  was 
so  or  not  is  a  question  for  the  jury.  Arthur  v. 
Barton,  6  M.  cV:  W.  133  ;  9  L.  J.,  Ex.  187. 

Where  clothes  have  been  supplied  to  a  ship's 
crew  on  the  orders  of  tlie  master,  in  a  port 
within  a  day's  post  of  the  residence  of  tlie 
owners  of  the  vessel,  and  an  undertaking  to  pay 
given  by  the  master,  the  value  of  the  goods 
cannot  be  recovered  from  the  owners.  Ciirran 
V.  Wood,  15  L.  T.  592. 

In  an  action  against  an  owner  to  recover 
money  advanced  to  the  captiin  for  the  use  of 
the  sliip  whilst  in  a  home  port : — Held,  that  the 
only  fpiestiou  for  the  jury  was,  whether  the 
cajitain's  position  was  such  as  to  constitute  him 
the  authorised  agent  of  the  owner,  in  order  to 
jirocurc  such  advances;  and  that  the  state  of 
the  accounts  between  the  captain  and  lln-  owikm- 
at  the  time  had  nothing  to  do  with  tlie  ca.se. 
Williamtoii  v.  Paije,  1  Car.  &  K.  581. 

In  a  home  port,  as  well  as  a  foreign  one,  the 
master  has  implied  authority  to  borrow  money 
on  the  owner's  credit  in  ca.se  of  necessity.  Stvne- 
house  v.  Grant.  2  Q.  B.  431,  n. 

But  the  master  had  no  implied  authority  to 
plerige  the  owner's  credit  in  respect  of  necessary 
supplies  and  advances  for  the  use  of  the  ship 
during  several  weeks  while  she  lay  at  Newport, 
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^roinr.outlisliiio  :  ilic  owner  during  all  that  time 
liavin":  ic'.-idol  iit  I'lymoiith,  and  nothinj;^  ai)pear- 
ini:  to  have  prevented  eonimunication,  if  desired, 
iH'twcLii  the  master  and  owner.     ///. 

Ill  a  luime  port,  the  master  has  the  implied 
authority  to  borrow  money  for  the  necessary  use 
of  the  shi]),  if  tlie  owner  is  absent,  and  no  com- 
uur.iieatii.n  with  him  can  be  had  without  great 
prej  udice  and  delay.     Johns  v.  S/nions,  2  Q.  B.  425. 

A  vessel  having  been  a  fortnight  wind-bound 
at  New[)ort,  her  owner  residing  at  Exeter,  one 
day's  post  from  Newport,  the  master  borrowed  iil. 
from  a  broker,  in  orclcr  to  enable  him  to  purchase 
))iovisions  necessary  for  the  use  of  the  ship  : — 
held,  that  the  jury  was  justified  in  inferring 
1  hat  there  was  such  a  reasonable  necessity  for 
borrowing  the  money  as  to  render  the  owner 
liable  for  it,  thougli  there  was  no  proof  that  the 
goods  might  not  have  been  obtained  by  the 
master  on  credit.  Edwards  v.  Ilavill,  14  C.  B. 
107  :  2  C.  L.  R.  1343  ;  23  L.  J.,  C.  P.  8  ;  17  Jur. 
110.3;  2  W.  R.  12. 

A  shipowner  (in  England)  is  liable  for  money 
advanced  to  the  master  at  his  request,  for  the 
nece-sary  use  of  the  ship  after  her  arrival  iu  an 
English  port,  nor  is  the  consent  of  the  owner 
necessary  to  establi.sh  his  responsibility.  B.ohtii- 
son  V.  Lijall^  7  Price,  5'J2. 

Abroad.] — An  owner  of  a  vessel  is  liable  for 
money  su})i.ilied  to  the  captain  in  a  foreign  port, 
]irovi(lcd  the  supply  is  absolutely  necessary  for 
the  use  of  the  vessel.  Rjchcr  v.  JJnsher,  1  Stark. 
27  :  18  R.  R.  742. 

The  plaintiff  must  shew  that  it  was  necessary 
to  bonow  the  m.oney,  and  must  prove  the  actual 
aiijilicatiou  of  it.     Jiur/l/j  v.  Afty,  Gow,  50. 

It  is  not  sufficient  to  prove  the  advance  of  a 
much  larger  sum  than  was  necessary  for  the  use 
of  the  ;:hip,  and  an  ajiplication  of  part  of  that 
f-um  to  such  uses,  and  that  the  residue  was  placed 
to  the  private  account  of  the  captain.  I'almcr 
V.  Go'jcli,  2  Stark.  428. 

A  shipowner  is  not  only  liable  for  necessary 
icjiairs  done  to  a  ship  bv  the  master's  order,  but 
for  such  as  are  tit  and  proper  for  the  vessel 
on  her  voyage,  and  such  as  a  prudent  owner, 
if  ))rcseut  himself,  would  order.  Webster  v. 
Scchinip,  4  B.  &  Aid.  352  ;  23  R.  R.  307. 

An  owner  is  not  liable  for  money  advanced 
to  the  master,  and  expended  by  him  in  tlie 
necessary  use  of  the  ship,  unless  the  money  is 
advanced  exi^ressly  for  that  purpose.  Tkaclier 
V.  Moatcs,  1  M.  &  Rob.  79. 

'Ihe  master  drew  bills  on  his  owners  for  dis- 
bursements at  a  foreign  port  by  charterer's 
agent,  which  were  dishonoured.  The  disburse- 
ments were  not  necessary : — Held,  that  tlie 
owners  were  not  liable  for  exchange  and  re- 
exchange.  Stricldand  v.  JYeilson,  7  Ct.  of  Sess. 
Cas.  (3id  scr.)  400. 

Lialiility  of  intended  Transferee  of  Ship — 
Agreement  to  accept  Bills  of  Owner  for  Repairs.] 

— A  -hipowner  being  indebted  to  his  agent 
transferred  the  ship  to  the  agent  under  an 
agreement  that  the  agent  should  accept  the 
siiipowner's  draft  for  the  amount  of  repairs  to 
the  ship  owing  to  the  shipwright.  The  agree- 
ment was  not  communicated  to  the  shipwright. 
The  shipowner  became  bankrupt  without  having 
drawn  upon  the  agent: — Held,  that  the  ship- 
wright could  not  recover  for  the  amount  of 
i'e])airs  against  the  agent.  Ratfcnlmry  v.  Fc/ifon, 
3  My.  &'K.  505  ;  3  L.  J.,  Ch.  203. 


Onus  of  Proof.] — In  an  action  against  a  ship- 
owner for  goods  supplied  and  money  lent  to  the 
master  at  a  foreign  port,  the  onus  is  on  the  plain- 
tiff to  prove  that  the  goods  and  money  sui)plie(l 
were  necessaries.  Mneliiittosh  v.  Jlitrh,:-: i/t,  4 
Ex.  175  :  IS  L.  J.,  Ex.  385. 

The  presimiption  that  repairs  to  the  ship 
ordered  by  the  master  are  under  an  implied 
authority  from  the  owner  may  be  rebutted  by 
circumstances,  as  where  the  master  promises  t(i 
pay  cash  and  no  mention  is  made  of  the  owner. 
Gordon  V.  Uarc,  1  L.  J.  (o.s.)  K.  B.  70. 

Evidence  of  Ownership — Register.] — The  de- 
fendant living  at  Yarmouth  was  one  of  the  regis- 
tered owners  of  a  ship  at  Yai-mouth.  The  plaintiff 
at  the  order  of  the  master,  through  the  direction 
of  P.,  who  had  been  ship's  husband,  supplied 
necessaries  to  the  ship  for  her  voyage.  It  did 
not  appear  whether  P.  was  a  registered  co-ownei', 
or  whether  he  acted  as  ship's  husband  with  the 
assent  of  the  defendant.  In  an  action  by  the 
plaintiff  against  the  defendant  for  the  price  of 
the  necessaries,  the  plaintiff  was  nonsuited. 
There  was  evidence  that  the  defendant  had  been 
on  board,  and  had  made  inquiries  as  to  repairs 
which  were  being  done  to  the  ship  : — Held,  that 
there  must  be  a  new  tri.al.  Burton  v.  Burton, 
1  L.  T.  552. 

The  defendant  in  an  action  for  goods  supplied 
to  a  ship  IS  not  liable  where,  although  on  the 
register  as  part  owner,  he  never  was  a  part  owner  ; 
although  in  order  to  clear  the  title  after  the 
supply  of  the  goods,  he  executed  a  bill  of  sale 
containing  a  covenant  for  title.  Bands  v. 
Thomas,  5  M.  &  S.  244.  S.  P.,  Bex  v.  leal,  11 
East,  307  ;  10  R.  R.  516. 

In  an  action  against  A.  for  the  costs  of  repairs 
ordered  by  the  master  it  was  proved  that  he  said 
he  was  the  largest  part  owner  ;  that  the  repairs 
were  necessary  ;  that  credit  was  given  to  the 
master  only  ;  and  that  the  defendant  was  the 
sole  registered  owner.  Verdict  for  the  plaintiff  ; 
but  new  trial  ordered  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury.  Pearson  v. 
Mdl,  12  L.  T.  607  ;  13  W.  R.  967. 

And  see  III.  REGISTRATION,  ante  ;  a)ul  Cases, 
ante,  col.  40. 

Liability  for  Disbursements — Coals — Charter- 
party.] — See  The  Durliani  Cit)j,  post,  col.  249. 

Ship  transferred  at  Sea — Liability  of  Trans- 
feree on  Contracts  of  Master.] — The  liability  of 
the  owner  for  acts  of  the  master  arises  solely 
from  the  relation  of  principal  and  agent  ;  and  in 
order  to  make  a  person  liable,  such  relation  must 
be  shewn,  either  expressedly  or  impliedly,  to- 
exist  between  him  and  the  master.  Myers  v. 
Willis,  18  C.  B.  886;  25  L.  J.,  C.  P.  255;  4, 
W.  R.  637— Ex.  Ch. 

The  owner  of  a  ship,  which  was  then  at  sea. 
transferred  it  to  the  defendant  by  absolute  bill 
of  sale,  and  the  transfer  was  duly  registered. 
The  bill  of  sale  was  in  fact  intended  only  as  a 
collateral  security  for  a  loan,  and  the  defendant 
in  no  way  interfered  with  the  ship.  While 
abroad  the  master  entered  into  contracts  (which 
were  within  his  general  authority)  with  the 
plaintiff,  neither  party  being  aware  of  the 
transfer  to  the  defendant  : — Held,  that  he  was- 
not  liable  on  these  contracts,  as  there  was  no- 
evidence  of  authority  from  him  to  the  master  to- 
act  as  his  agent.    Ih. 
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Sale  of  Ship — Goods  supplied  before  Sale  com- 
pleted.]— See  All  Avraiufinq  Trader.  lit,  re,  1 
Ir.  liop.  Eq.  21G,  infra,  col.  68. 

Where    Covenant    by   Master   to  Repair.] — 

Though  the  master  of  a  vessel  is  also  lessee  of 
it,  by  agreement  with  the  owners,  for  a  term  of 
years,  under  a  covenant  on  their  part  that  he 
shall  have  the  sole  management  of  the  ship,  and 
employ  her  for  his  own  sole  benetit,  and  on  his 
part  that  he  shall  repair  her  at  his  own  sole  cost 
and  charge,  the  owners  are  still  liable  for  neces- 
saries furnished  for  the  ship  hy  order  of  the 
master,  though  without  the  knowledge,  or  without 
their  being  known  to  the  person  supph'ing  them. 
Rich  V.  Coe,  Cowp.  G36  ;  1  Term  Eep.  IGS,  n. 

The  registered  owners  of  a  steam-boat  let  it 
to  A.,  the  captain,  for  one  year ;  the  boat  to 
be  repaired  by  A.,  the  engines  to  be  repaired  by 
the  owners,  who  were  to  appoint  an  engineer  : — 
Held  that  the  o^^^lcrs  were  not  liable  for  repairs 
oi-dered  by  A.,  unconnected  with  the  engine.    Ih. 

The  registered  owner  is  not  liable  for  articles 
furnished  without  his  order  for  the  repair  of  a 
vessel,  chartered  for  a  year,  by  a  party  who  has 
undertaken  to  renair  the  ship  during  that  term. 
lit  ere  X.  Davis,  3  N.  &  M.  873  ;  1  A.  &  E.  312. 

Xor,  when  there  is  no  charterparty  unless  the 
goods  were  ordered  by  the  agent  of  the  owner,  or 
were  beneficial  to  him.     Ih. 

Ship  demised — Owner  not  liable.] — The  regis- 
lered  owner  of  a  ship  having  chartered  her  to 
the  then  cajitain  at  a  rent  for  a  certain  number 
of  voyages,  is  not  liable  for  stores  furnished  to  the 
ship  by  order  of  the  charterer,  during  the  chartcr- 
jjarty.  Frazer  v.  Mar.sh,  13  East,  238  ;  2  Camp. 
517  ;  12  R.  R.  336.  See  Baumiooll  Maitvfactur 
Von  Curl  Srheihler  v.  Furness,  post,  col.  297. 

Where  Express  Stipulation  in  Charterparty.] 
—  AVhere  A.,  charteier  of  a  vessel,  by  the 
charterparty,  agreed  that,  on  the  arrival  of  the 
ship  at  the  outward  port,  he  would,  through  his 
riL'cnt  there,  supply  cash  to  the  master  for  tlie 
disbursement  of  the  vessel,  to  be  repaid  by  bills 
to  be  drawn  by  the  master  on  the  owner  ;  and 
on  the  arrival  of  the  vessel  there,  the  agent 
supj)lied  goods  fur  the  use  of  the  crew,  and  paid 
certain  money  demands  made  on  the  master,  but 
did  not  advance  any  actual  cash : — Held,  that 
although  it  was  not  shewn  that  any  bills  were 
drawn  by  the  master  for  the  amount,  A.  might 
recover  it  from  the  owner  in  an  action  for  goods 
sold  and  ilelivercd  and  for  money  paid,  the  master 
having  authority  to  obtain  supplies  of  goods  and 
money  for  the  necessary  use  of  the  shi})  en  the 
credit  of  the  owner,  inrlependentlj'  of  the  express 
stipulation  of  the  charterparty.  Wetftoii  v. 
IF/vV////,  7  M.  .t  W.  3%;  10  L.  J.,  Ex.  321). 

A  chartered  ship  at  her  outward  port  being  in 
A'ant  of  money  for  lier  necessary  disbursenient.s, 
a  merchant  there  Ijcing  shewn  the  charterparty, 
by  which  the  freighter  covenanted  to  furnish 
what  money  might  be  rerpiired  for  tlie  necessary 
liisbursements  of  the  ship, advanced  the  requisite 
i«um  to  the  master,  and  took  a  bill  of  exchange 
drawn  by  him  for  the  amount  upon  the  freigiitcr  : 
— Held.  that,  on  this  biU  being  dishonoured  by 
the  freighter,  the  owner  r;f  tiieshi|)was  not  liable 
for  any  ])art  of  the  money  advanced.  Iltirher  v. 
Jlriifhrrstiiiif,  4  Camp.  254.  See  also  cageti,  post, 
cols.  2!»3.  411. 

Where    Solvent    Agents    Appointed.]  —  The 

master   of  n  .^hip  has  no  ])Ower  to  i>ledge  the 
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I  owner's  credit  for  requisite  supplies  to  her  in  a 
foreign  port  at  which  a  solvent  agent  for  l-.er 
has  been  appointed  ;  and  a  ship  chandler  wlio, 
in  ignorance  of  there  being  an  agent  at  the 
port,  furnishes  goods  or  advances  money  for  the 
ship's  use  upon  an  order  given  by  the  master 
without  the  owner's  authority,  cannot  recover 
the  price  of  the  goods  or  the  amount  of  the  loan 
from  the  owner,  if  at  the  time  of  supplying  the 
goods  or  advancing  the  money  he  had  the  means 
of  knowing  that  an  agent  able  and  willing  to 
furnish  what  was  requisite  for  the  ship  had  been 
appointed  by  the  owner  to  act  at  the  forei<:n 
port.  Guim  v.  Roherts,  43  L.  J.,  C.  P.  233  ;  L.'i! 
9  C.  P.  331  :  30  L.  T.  424  ;  22  W.  R.  652  ;  2 
Asp.  M.  C.  250. 

Abandonment  to  Underwriters.] — The  owner 
is  liable  for  stores  and  necessaries  supplied  by 
the  order  of  the  supercargo,  after  the  detention 
and  liberation  of  the  vessel  by  a  foreign  power, 
although  the  supplies  are  afforded  after  an  aban- 
donment by  the  owner  to  the  underwriters. 
Mitchell  V.  Glennie,  1  vStark.  230  ;  18  R.  R.  765. 

Disbursements  — Advances  for  —  Bills  dis- 
honoured— Liability  of  Owners  and  Master.  1 — 
Ship-brokers  matle  disbursements  for  a  Gernian 
ship  and  took  bills  for  the  amount  drawn  by 
the  master  on  the  owners,  which  were  returneil 
unaccepted.  The  brokers  sued  the  master  in 
Germany  on  the  bills  but  failed  on  a  technical  plea. 
They  then  sued  the  owners  in  Scotland  on  the 
debt ;  plea,  that  by  electing  to  sue  the  master 
the  bi'okers  were  barred  from  suing  the  owners  : 
—  Hold,  that  not  having  obtained  judgment,  the 
brokers  were  i^ot  barred.  Meier  v.  Kiieheii- 
meistcr,  8  Ct.  of  Sess.  Ca.  (4tli  ser.)  (M2. 

Owners'  Liability — Bond  on  Freight — Master.] 

— It  was  agreed  liy  cliai  tt'ipnity  tluil  disburse- 
ments at  the  i)ort  of  loading  siiould  be  advanced 
by  charterers'  agents  on  account  of  frciglit. 
The  agents  refused  to  make  the  advances  without 
a  boncl  on  the  ship.  The  master,  gave  an  obliga- 
tion on  the  freight  : — Held,  that  tlie  master  had 
power  to  give  such  obligation,  and  that  the  ship- 
owners were  liable  to  the  cliartercrs'  agents  for 
their  advances,  llruii  v.  Ferret,  6  Ct.  of  Sess. 
Cas.  (3rd  ser.)  577. 

Bill  drawn  by  Master  on  Owner  for  Advances 
— Advance  Freight.; — ."^ee  Ac////  W'lMmi  Jlunh 
V.  lijurmtrttm,  XIII.  Kui:HiliT.  post,  eul.  113. 

Sec  tilso  as  to  lial>ility  of  owners  for  ncces- 
.saries,XXVI.  An.MiUALlTY  Lawand  I'kacticii:. 
19.  Necessauies,  post,  cols.  960,  seq. 


b.  Liability  of  Part  Owners. 

An  express  nuthorify  is  necessary  from  n  |)arh 
owner  to  the  ship's  husband  to  order  works  Jiot 
necessary  as  repairs  :  but  such  authority  once 
given  cannot  be  revoked  after  it  has  been  acted 
upon,  and  it  is  for  tin;  part  owner,  when  sued  for 
contrilmtioii,  to  jirove  that  it  was  revoked  before 
the  works  were  commenced,  or  a  contract  for 
them  entered  into.  Cknppell  v.  7//////.  6  W.K  N. 
145  ;  30  L.  J.,  Ex.  24  ;  3  L.  T.  278  ;  9  W.  R.  17. 

A.  and  B.  being  joint  owners  of  a  sliip,  A. 
conveyed  his  moiety  to  B. ;  but  in  the  bill  of  sale 
the  certificate  of  registry  was  not  truly  recited  ; 
B.  took  possession,  ;md  ;dterwards  mortgaged  the 
whole  ship  to  A.,  who  did  not  take  possession  ; 
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tlien  D.  ordered  C.to  ropair  tlu-sliiii  ;  afti-rwarils 
1'.  '.-onveyed  one  Imlf  of  the  sliip  to  A.,  and  the 
otlier  to  D.  : — Held,  tliat  the  first  bill  of  sale  was 
an  absolule  nullity  under  2(i  Geo.  3,  c.  60,  s.  17, 
and  that  A.  was  liable  to  C.  for  the  repairs  of 
tlie  ship  in  an  action  for  work  and  labour  brought 
by  C".  :  A.  not  having  jjleaded  in  abatement  that 
B.  ought  also  to  have  been  sued.  We.stcrdell  v. 
JJa!(\  7  Term  Rep.  30().  Sec  i^utfan  v.  Buck.  2 
Taunt.  302  :  11  R.  R.  585,  587. 

The  defendant,  a  part  owner  of  a  ship  jointly 
with  L..  contracted  to  sell  his  share  in  the  ship 
to  L.,  but  which  contract  afterwanls  went  off, 
no  price  having  been  agreed  on.  Between  the 
time  of  making  such  contract  and  its  going  off, 
L.,  without  the  authority  of  the  owner,  sent  the 
ship  to  the  plaintiff's  dock  to  be  repaired.  The 
defendant  shortly  after  the  repairs  had  been 
begun,  and  before  the  contract  for  sale  had  gone 
olf.  gave  express  notice  to  the  plaintiff  that  he 
would  not  be  responsible: — Held,  that  as  there 
was  no  evidence  of  the  plaintiff  having  ever 
before  repaired  the  ship  on  the  joint  credit  of  the 
defendant  and  L.,  or  of  the  defendant  having 
belli  out  L.  as  his  agent  for  such  purpose,  the 
authority  to  contract  for  repairs,  which  the 
meie  fact  of  being  part  owner  would  imply, 
was  rebutted  by  the  circumstances,  and  the 
defendant  was  not  liable  to  the  plaintiff  for 
such  repairs.  Urodie  y.  Howard,  17  C.  B.  109; 
2.-J  L.  J.,  C.  P.  57  ;  1  Jur.  (N.S.)  120!). 

One  part  owner  of  a  ship  assigned  his  share  to 
the  defendant  in  trust  to  sell,  and  with  the  pro- 
ceeds to  repay  himself  money  advanced  and 
expenses,  and  to  pay  over  any  residue  to  the  part 
owner.  In  the  indorsement  on  the  certificate 
of  registry  no  statement  was  made  according  to 
4  Geo.  4,  c.  41,  s.  43.  The  defendant  never  inter- 
fered with  the  ship,  and  the  part  owner  continued 
to  act  as  husband : — Held,  first,  that  the  defen- 
dant was  not  liable  for  goods  supplied  by  the 
j)art  owner's  orders,  it  not  appearing  he  had  the 
defendant's  authority,  either  express  or  implied, 
to  give  those  orders.  Briqgs  v.  Wilkbuon,  7 
B.  &  C.  30  ;  9  D.  &  R.  871  ;  5  L.  J.  (o.s.)  K.  B. 
349. 

A  part  owner  who  orders  supplies  on  his  own 
iiccount  without  mentioning  any  co-part  owners, 
cannot  plead  in  abatement  that  the}^  are  co-part 
owners,  who  ought  to  have  been  joined,  the 
plaintiff  being  ignorant  that  there  were  other 
part  owners.  Baldney  v.  Hitch le,  1  Stark.  338. 
And  see  Mullett  v.  Iluol;,  M.  i:  M.  88  :  31  R.  R. 
716. 

Part  owner  of  a  ship  in  the  East  India  Com- 
pany's service  is  liable  to  pay  the  bills  of  the 
tradesmen  employed  by  the  husband  of  the  said 
ship  in  fitting  her  out.  Tuhon  v.  Hullctt,  Ambl. 
269. 

In  chancery  part  owners  held  liable  for  goods 
sup|)lied  upon  the  master's  order  in  proportion 
to  their  shares,  tipecvuian  v.  Beg  rare,  2  Veru. 
613,  supra,  col.  61. 

An  agreement  between  A.,  the  owner  of  a 
lighter,  and  B.,  a  lighterman,  that  B.  shall  work 
her,  and  that  A.  and  B.  shall  share  the  net  profits, 
constitutes  a  partnership,  and  B.  as  well  as  A.  is 
liable  for  repairs  to  the  lighter.  Bri/  y.Busivell. 
1  Camp.  329. 

The  doctrine  that  part  owners  of  a  ship  are 
partners  and  liable  in  solido  for  goods  supplied 
and  repairs  done  to  the  ship  {Boddhigton  v. 
Halldt,  1  Ves.  Sen.  496),  overruled,  see  (per  Lord 
Eldon)  Young,  Ex  piirte,  2  Y.  &  B.  242  ;  2  Rose, 
78,  n. ;  Green  v.  BrUjgs,  ante.  col.  44. 


Two  firms,  S.  &  Co.  and  W.  &  Co.,  were  joint 
owners  of  a  ship.  W.  ordered  goods  for  the  shi[) 
from  P.,  who  supplied  the  goods  not  knowing 
that  S.  were  part  owners.  About  the  same  time 
W.  k.  Co.  were  registered  as  sole  owners,  after 
which  W.  &  Co.  in  their  accounts  gave  credit 
to  S.  &  Co.  for  payment  in  discharge  of  P."s 
demand,  assumed  to  have  been,  but  not  actually 
made  by  P.  P.  sued  W.  &  Co.  for  the  price  of 
the  goods  : — Held,  that  W.  &;  Co.  \T'.re  liable. 
Perrott  v.  Willis,  9  Ir.  C.  L.  R.  338. 

B.,  the  registered  owner,  contracted  to  sell  A. 
a  moiety  of  the  ship,  payment  to  be  half  in  cash 
and  half  by  bill.  A.  paid  no  cash,  and  sent  B. 
his  acceptance  for  half  the  price.  Eventually 
B.  transferred  to  A.  one  fourth  of  the  ship.  Dur- 
ing this  transaction  C.  supplied  goods  to  the 
ship  : — Held,  that  the  contract  not  being  com- 
pleted at  the  date  of  the  supply,  the  estate  of 
B.,  who  was  an  arranging  trader,  was  not  liable. 
An  Arranging  Trader,  In  re,  Ir.  R.  1  Ej|.  216. 

Necessaries  supplied  to  foreign  ship  in  England 
on  order  of  part  owner  do  not  create  a  maritime 
lien.     The  Ilrinrirh  Bjorn,  post,  col.  9Gj. 

Liability  of  a  part  owner  who  has  directed  liis 
co-owners  not  to  repair.  See  Oleadon  v.  Tii/el:ler, 
ante,  col.  52. 

Liability  of  co-owner  for  repairs  on  order  of 
managing  co-owner.  See  Steele  v.  Bi-ron,  ante, 
col.  62. 

c.  In  other  Cases. 

Maintenance  of  Sailors  injured.]  —  Several 
sailor -i  on  board  a  merchant  \essel  having  met 
with  a  serious  accident  in  weighing  the  vessel's 
anchor,  were  taken  on  shore  by  the  captain  to 
the  plaintiff's,  a  public-house, the  captain  telling 
the  plaintiff  that  the  owner  of  the  vessel  woukl 
pay  for  what  the  sailors  had.  The  captain 
immediately  afterwards  hired  some  fresh  hands, 
and  proceeded  on  the  voyage.  At  the  time  the 
sailors  were  intrusted  to  the  care  of  the  plaintiff", 
there  was  no  probability  that  thej'  woakl  be  able 
to  resume  their  duties  for  that  voyage,  and  they 
lemained  at  his  house  for  several  weeks.  In  an 
action  against  the  owner  of  the  vessel  for  food 
and  medicine  supplied  to  the  sailors  : — Held, 
that  as  the  matters  supplied  were  not  necessary 
for  the  due  prosecution  of  the  voyage,  the  captain 
had  no  authority  to  pledge  the  owner's  credit, 
and  consequently  that  the  latter  was  not  liable. 
Ore/a)i  V.  Brodie,  10  Ex.  449  ;  3  C.  L.  R.  51  ;  24 
L.  J.,  Ex.  70  :  3  W.  R.  13. 

Bill  drawn  by  Master  on  Third  Party.] — 
There  is  no  imjilied  undertaking  on  the  part  of 
the  owner  of  a  ship  that  a  bill  of  exchange 
drawn  by  the  master  on  a  third  person  for  money 
advanced  for  the  use  of  the  ship  abroad  should 
be  honoured.  Harler  v.  Brotherstone,  4  Camp. 
254. 

Money  lent  to  Master  to  buy  Cargo.] — Where 
shipowners  have  had  the  benefit  of  money 
borrowed  by  the  master  without  authority 
abroad,  and  expended  by  him  in  purchasing 
the  cargo,  the  carriage  of  which  was  the  main 
purpose  of  the  voyage,  they  are  liable  to  repay 
the  money  advanced  ;  but  the  lender  has  no 
lien  on  the  careo.  AsJiinall  v.  Wood.  3  Jur. 
(N.S.)  232  :  5  W.'^B.  397. 

Expense  of  Pumping  Ship  in  Dock.] — Ship- 
owner held  liable  for  expense  of  i)umping  and 
lightering  his  ship  which  was  so  leaky  that  she 
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could  not  wait  her  turn  for  unloading  in  dock.  ] 
Blaclutt  V.  Smith,  12  East,  513. 

Expense  of  removing  Sunken  Vessel — Owner  ! 
not  Liable — Dublin  Port  and  Harbours  Act, 
1869  (32  &  33  Vict.  c.  c),  s.  96.J— t^ect.  9(5  of 
32  &  33  A'ict.  c.  c.  which  enables  the  harbour 
master  of  Dublin  to  remove  sunken  wrecks,  and 
provides  that  the  owner  shall  repay  the  expense, 
giving  power  to  the  harbour  master  to  detain 
and  sell  the  wreck,  does  not  impose  a  personal 
liability  on  the  owner  of  the  wreck,  where  the 
vessel  was  sunk  by  act  of  God,  or  by  the 
negligence  of  a  person  for  whom  the  owner  is 
not  responsible.  The  Edith,  11  L.  E.,  Ir.  270. 
Atid  see  casca,  post,  cols.  893,  seq. 

Adoption  of  Acts   of  Master.  ] —  Where,  on 

account  of  the  impossibility  of  continuing  the 
voyage,  the  ma>ter  would  under  ordinary  cir- 
cumstances be  the  agent  cf  the  cargo  owner, 
and  all  parties  concerned,  the  owners  may  by 
their  subsequent  conduct  adopt  him  their  sole 
asrent  so  as  to  be  bound  by  his  acts.  Flcmitig  v. 
Smith.  1  H.  L.  Cas.  513. 

Ransoming  Ship.] — Money  lent  for  the  pur- 
pose of  enabling  tlie  owner  of  a  shij)  captured  by 
the  enemy  to  ransom  her,  coiilraiy  to  45  Geo.  3, 
c.  72.  cannot  be  recovered.  M'chh  v.  Brooke, 
3  Taunt.  6. 

Ransoming  a  ship  from  the  enemj'  does  not 
enable  the  alien  enemy  to  sue  on  the  ransom  bill. 
Anthoii  V.  Fiiihtr,  3  Dougl.  IOC  :  Cornu  v.  Bhich- 
hvrne.  2  Dougl.  fill.  Aliter,  Bicord  v.  Bcttcn- 
hani.  3  Burr.  1731,  where  peace  having  been 
made  the  point  was  not  con.sidered.  (Ransom 
now  illegal  by  22  Geo.  3,  c.  25.) 

A  promise  by  the  master  on  behalf  of  his  owners 
that  oue  of  the  seamen  who  went  as  a  hostage  to 
ransom  the  ship  should  be  ]jaid  monthly  wages  is 
binding  on  the  owners,  although  they  abandon 
s<hip  and  cargu.      Yafci  v.  /fall.  1  Teini  Rep.  73. 

Power  of  Master  to  bind  Shipowner.] — See 
V.  iL\STEU.  post,  cols.  S3,  seq. 


5.  Liability  and  Ri(;ht.s  in  Tort. 
a.  Injury  Caused  by  or  to  Ship. 
Srr  (ilxii  X.\.  ('iiLI.ISION.  3.  LlAIilLITY. 

Injuries  to  Sea-wall — Delay  in  Breaking  up  so 
as  to  save  Cargo.] — A  v(,•s^ei  being  driven  u|k)Ii 
a  sea-wall  tiecame  a  wreck,  and  could  not  be 
removed  otherwise  than  by  breaking  her  up. 
Valuable  property  was  on  board  which  would 
have  been  lost  if  she  had  been  immediately 
broken  up.  The  owners  of  the  vessel  removed 
the  property  with  reasonable  speed,  and  then 
broke  up  the  vessel.  During  the  period  which 
elapsed  between  the  time  when  she  could  have 
been  first  broken  up  and  the  time  when  she 
was  broken  up  in  fact,  damage  was  done  by  the 
vessel  to  the  sea-wall  on  which  she  lay  : — Held 
(assuming  the  owners  not  to  have  been  guilty  of 
any  negligence),  that  they,  nltliough  remaining 
in  possession,  were  only  bound  to  use  reasonable 
care  and  diligence  in  i)reventing  the  shij)  from 
flarnaging  the  sea-wall,  and  were  entitled  to 
remove  the  i)roperty  on  board  before  breaking 
her  up.  and  that  having  done  so  with  reasonable 
speed   they   were   not    liable.     Bomnnj    Mamh 


{Bailifs  of)  V.  Trinity  Hovse  Corporation,  41 
L.  J.,  Ex.  106  ;  L.  R.  7  Ex.  217  ;  20  W.  R.  952 
— E.x.  Cb. 

The  vessel,  owing  to  the  negligence  of  their 
servants,  struck  on  a  sandbank,  and  becoming 
from  that  cause  unmanageable,  was  driven  by 
the  wind  and  tide  upon  a  sea-wall,  which  it 
damaged  : — Held,  that  the  owners  of  the  vessel 
were  liable  for  the  damages  so  caused.     Ih. 

Where  Vessel  Let  to  Master.] — The  owner 
of  a  ship,  who,  by  a  verbal  agreement,  gives 
up  all  control  over  her  to  the  captain,  but 
retains  a  right  to  one  third  of  the  net  profits, 
and  is  subsequently  to  the  agreement  registered 
as  managing  owner  under  the  Merchant  Shipping 
Act,  1875,  is  liable  for  the  negligent  management 
of  the  vessel  by  the  captain,  although  occurring 
during  her  employment  under  a  charterparty  of 
which  the  owner  knew  nothing.  Steel  v.  Lexfer, 
47  L.  J.,  C.  P.  43  :  3  C.  P.  D.  121  ;  37  L.  T.642 ; 
26  W.  R.  212  ;  3  Asp.  M.  C.  537. 

A  sloop  was  navigated  under  a  verbal  agree- 
ment between  Lester,  the  managing  owner, 
registered  according  to  the  Merchant  Shipping 
Act,  1875,  and  Lilec,  the  captain,  by  which,  on 
condition  that  Lester  should  have  one  third  of 
the  net  profits,  accounts  of  which  were  to  be 
rendered  to  him  by  the  captain  from  time  to 
time,  he  was  at  liberty  to  go  to  any  iiort,  and 
take  or  refuse  anj'  cargo  he  chose,  and  was  also 
to  hire  and  pay  the  crew  and  supply  the  stores, 
Lester  having  no  control  over  the  vessel.  While 
discharging  cargo  under  a  charter  made  by  the 
captain,  '•  for  and  on  belialf  of  the  o\mer,"'  the 
vessel,  through  the  negligence  of  the  captain, 
broke  loose  from  her  moorings  and  damaged  the 
wharf  of  the  jilaintifl,  who  brought  an  action 
against  Lester  and  Lilee  : — Held,  that  the  agree- 
ment did  not  amount  to  a  demise  of  the  vessel, 
and  whatever  was  the  precise  relationship  thereby 
created  between  them  inter  se,  Lester  was  respon- 
sible to  the  public  for  tlie  negligence  of  Lilee, 
and,  therefore,  both  were  liable  to  the  action. 
lb.    See  also  M'Ghcc  v.  Anderson,  infra,  c"l.  72. 

Vis  major — Injury  to  Pier.] — A  vessel  was 
driven  aslmrc  by  a  violent  storm,  and  after 
'having  Ijeen  aijandoned  was  forced  by  the  wind 
and  waves  against  a  pier,  whereliy  serious 
damage  was  occasioned  : — Held,  that  tlie  f)wnei's 
of  the  ship  were  not  liable  under  s.  74  of  the 
Harbours,  Docksand  Piers  Act,  1817.  Wear  Hirer 
^'omi)iis.tioncr.i  v.  AdammJt,  47  L.  J..  Q.  P..  193; 
2  Ap|).  Cas.  743  ;  37  L.  T.  543  ;  26  W.  U.  217— 
H.  L. 

Injury  to  Submarine  Telegraph  Cable  by 
Anchor.] — A  sliip  I'ast  anchoi'  m-ar  the  Soiitli 
Foreland.  Ilor  anchor  got  foul  of  a  submarine 
telegraph  cable.  The  crew  heaved  up  the  anchor 
to  the  water's  edge,  and  the  cable  came  up 
entangled  with  it.  In  order  to  free  the  anchor 
from  the  cable  the  mate  of  tiie  sliii),  acting  under 
the  direction  of  the  mn.ster,  cut  the  cable  in  two 
with  a  hatchet.  P.y  tlie  exercise  of  ordinary 
nautical  skill  the  anchor  might  have  been  freed 
from  the  cable  liy  tlu;  crew  without  cutting  the 
(;,^],le  : — Held,  that  the  court  had  jurisdiction  to 
entertain  an  action  inslitiited  by  the  owners  of 
the  cable  against  the  ship  for  the  damage  done 
to  the  cable,  and  that  the  owners  r.f  the  tele- 
graph cable  were  entitled  to  judgment.  The 
rinrn  Kit/am.  39  L.  J..  Adm.  50  ;  L.  K.  3  A.  k  E. 
161  ■.  23   L.  T.  27;  19  W.  H.  25. 

3—2 
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Injury  to  Diver.] — AVhcvc  a  diver,  wiiilc 
cuiployi'il  in  diving  in  a  uavigalili;  river  within 
the  body  of  a  county,  was  injured  by  the  paddle- 
wheel  of  a  steamship,  and  instituted  a  cause  of 
1  damage  asainst  the  steamship  iu  the  court  of 
'  admiralty 'for  the  recovery  of  damages  in  respect 
of  the  personal  injuries  he  sustained  :  —  Held, 
that  the  24  Vict.  c".  10,  s.  7,  gave  the  court  of 
admiralty  jurisdiction.  The  Sylpli,  37  L.  J., 
Adm.  14":  L.  R.  2  A.  &  E.  24  ;  17  L.  T.  .519. 

Obstruction  to  Navigable  Creek.] — The  defen- 
dant with  his  barges  obstructed  a  public 
navigable  creek,  whereby  the  plaintiff  navi- 
gating his  barges  therein  was  put  to  expense  in 
having  to  unload  his  goods  and  carry  them  over 
land  :— Held,  that  this  was  special  damage  for 
which  the  plaintiif  could  recover  in  an  action  on 
the  case.  Bcmy.  Miles,  4  M.  &  S.  101;  IG  R.  R. 
405. 

Damage  to  Dolphin.] — A  steamship,  without 
negligence,  came  into  contact  with  a  mooring 
dolphin,  which  fell  over  under  the  pressure  :— 
Held,  in  admiralty,  that  the  dolphin  being 
erected  for  the  purpose  of  receiving  the  pressure 
of  ships  in  the  ordinary  course  of  navigation, 
the  owners  of  it  could  not  recover.  The  Albeit 
Edward,  44  L.  J.,  Adm.  49  ;  24  W.  R.  179. 

Damage  by  Licensed  Watermen  in  Thames.] 

— The  owner  of  a  barge  on  the  Thames  required 
by  law  to  be  navigal:ed  by  licensed  watermen 
is  liable  for  damage  done  by  her,  although  the 
licensed  watermen  have  a  monopoly  of  the 
navigation.  Martin  v.  Tempcrley,  4  Q.  B.  298  ; 
3  G.  &  D.  497  ;  12  L.  J.,  Q.  B.  129  ;  7  Jur.  150. 


Damage  by  Sunken  Ship.] — The  owner  of  a 
vessel  sunk  in  a  public  navigable  river,  so  long  as 
he  remains  in  possession  is  bound  to  take  reason- 
able precautions  that  other  vessels  are  not  injured 
by  striking  on  it ;  and  this  duty  may  be  trans- 
fen-ed  with  the  possession  of  the  sunken  ship  ;  on 
abandonment  of  the  wreck  the  obligation  ceases. 
WJiite  V.  Crisp,  10  Ex.  312  ;  23  L.  J.,  Ex. 
317. 

Duty  to  Buoy.] — There  is  no  duty  in  the 

owner  of  a  ship  sunk  without  his  fault  to  mark 
her  with  a  buoy.     Brown  v.  3Iallett,  5  C.  B.  599. 

The  owner  of  a  vessel  sunk  in  a  navigable 
channel  is  bound  to  place  a  buoy  over  it.  Mar- 
mond  V.  Pearson,  1  Camp.  515. 

Indictment  for  Obstruction  by.] — An  indict- 
ment cannot  be  maintained  against  the  owner  of 
a  vessel  sunk  by  accident  or  misfortune  in  a 
navigable  river  for  not  removing  the  wreck.  Rex 
•:.  Watts,  2  Esp.  675  ;  5  R.  R.  76G. 

Damage  by  Xlnbuoyed  Anchor.] — Declaration 
for  damage  done  to  plaintiffs'  ship  by  defendants' 
anchor  unbuoyed  in  a  river,  without  shewing  how 
it  got  there,  bad.  Hancocli  v.  York,  Neiccastle 
and  Bcrwich  By.,  10  C.  B.  348. 

See  also,  infra,  cols.  721,  890,  seq.,  as  to  sunken 
ships. 

Expense  of  Raising  Wrecks.] — As  to  liability 
of  owners  for  expense  of  raising  wrecks,  see  The 
Crystal,  and  cases  infra,  col.  993. 

Ship   damaged  during  Arrestment.] — In   an 

issue  whether  a  foreign  ship  arrested  and  taken 
from  her  anchorage  was  injured  by  the  negligence 
of  the  defendersit  is  immaterial  whether  the 


damag-3  occurred  before  or  after  the  arrestment. 
Peterson  v  M'Llean,  6  Ct.  of  Sess.  Cas.  (3rd  ser.) 
218. 

Damage  to  Telegraph  Cable.] — A  ship  let  go 
her  anchor  so  as  to  foul  and  damage  a  telegraph 
cable  lying  at  the  bottom  of  the  sea  : — Held,  that 
whether  the  damage  was  done  within  or  without 
the  three-mile  limit  from  British  shores,  the  action 
would  lie.  Submarine  Telegraph  Co.  v.  JJiekson, 
33  L.  J.,  C.  P.  139. 

Ship  worked  by  one  Part  Owner — Liability  of 

the  Other.] — A.  and  S.  were  part  owners  of  a  ship. 
A.  worked  the  ship,  paying  all  expenses  and 
managing  her  entirely  himself.  A.  took  two  thirds 
of  her  gross  earnings  and  S.  the  remaining  one 
third  : — Held,  that  S.  was  not  a  partner  with  A. 
so  as  to  render  him  liable  for  injury  to  the  plain- 
tiff's horses  by  a  piece  of  timber  let  fall  upon 
them  whilst  unloading  the  ship.  Burnard  v. 
Aaron,  31  L.  J.,  C.  P.  334. 

Damage  by  Foreign  Ship — Loss  of  Life.] — Sect. 
527  of  the  Merchant  Shipping  Act,  1854  (17&1& 
Vict.  c.  104),  which  gives  a  reriedy  in  certain 
cases  against  the  owner  of  a  foreign  ship  for 
damage  done  to  a  British  subject  in  any  part  of 
the  world,  is  confined  to  damage  to  property,  and 
does  not  extend  to  injury  to  the  person.  Harris 
V.  Owners  of  the  Franaunia,  4G  L.  J.,  C.  P.  303  ; 
2  C.  P.  D.  173. 

Wilful  Act  of  Crew— Liability— Fishing  Boat 
worked  ' '  on  Deal " — Crew  cuttingNets  adrift.  ] — 

The  ovvTier  of  a  fishing  boat  let  out  "on  deal" 
held  liable  for  loss  of  nets  of  a  stranger  cut  adrift 
by  the  crew  to  save  their  own.  Jl/'  Ghee  v.  Ande  r- 
son,  22  Ct.  of  Sess.  Cas.  (4th  ser.)  274. 


Collision— Liability  for.]— &e  tit.  Collision, 
infra. 

Wrongful  Arrest — Of  Seaman  by  Master — Lia- 
bility of  Owner— 17  &  18  Vict.  c.  104,  s.  246.]— 

A  shipowner  is  not  liable  for  a  misuse  by  the 
master  of  the  power  to  arrest  a  deserting  seaman 
under  the  above  enactment.  CXeil  v.  Bankin, 
11  Ct.  of  Sess.  Cas.  (3rd  ser.)  538. 

Of  Passenger.] — i^eeLundier.Maebrayne, 

infra,  col.  79. 

Sea  Fisheries  Act,  1883,  Sched.  Art,  XIX.— 
Damage  to  Long  Lines  by  Trawler.] — The  crew  of 
a  fishing  boat  shot  their  king  lines  at  sea  near  a 
buoy  round  which  two  trawlers  were  fishing 
within  a  radius  of  a  mile.  The  crew  of  the  trawler 
could  have  seen  that  the  lines  were  being  shot,  it 
being  daylight ;  they  trawled  over  the  lines  and 
injured  them  : — Held,  that  the  trawler  was  liable, 
and  that  she  had  no  exclusive  right  to  the  fishing 
round  the  buoy.  Jfason  v.  JVicholson,  20  Ct.  of 
Sess.  Cas.  (4th  ser.)  176. 

Shipowner  and  Stevedore  joint  Wrong-doers 
Right    to    Contribution  — Damages.]  —  The 

relatives  of  a  man  killed  by  the  negligent  use  of 
improper  tackle  in  imloading  a  ship,  sued  the 
ship's  owner  and  the  stevedore,  and  got  a  decree 
against  them  jointly  and  severally  for  the  whole 
amount  of  damages  and  costs.  The  shipowner 
paid  the  whole  sum  and  took  an  assignment  of 
the  decree,  and  sued  the  stevedore  for  contribu- 
tion.   The  stevedore  refused  to  pay  his  moiety 
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upon  the  ground  that  lie  and  the  shipoiATierwere 
joint  wrons-doers  : — Held,  that  the  stevedore  was 
liable,  the  foundation  of  Ihe  claim  being  the  civil 
debt  created  by  the  judgment.  Palmer  v.  Wicli, 
[1894]  App.  Cas.  318— H.  L.  (Sc.) 

to.  Injury  to  Ci'ew. 

See  also  YI.  SEAMEN,  infra. 

Expense  of  curing  Seaman  injured— Shipowner 
liable  — 17  &   18  Vict.  c.  104,  ss.  228,  229. J— 

Injury  receiveil  by  a  seaman  by  a  sea  striking  the 
ship  and  making  her  a  complete  wreck  is  "  an 
injury  received  in  the  service  of  the  ship  to  which 
he  belongs"  ;  and  the  shipowner  is  liable  for  the 
expense  of  curing  them.  Lord  Adrorate  v.  Grant. 
1  Ct.  of  Sess.  Cas.  (4th  ser.)  447  ;  32  L.  T.  287. 

Volenti  non  fit  injuria.] — The  common  law 
rule  that  a  servant  working  in  the  face  of  known 
danger  cannot  claim  damages  from  his  master 
does  not  apply  to  seamen  on  board  ship.  Roth- 
well  V.  Hutchinson.  13  Ct.  of  Sess.  Cas.  (4th  ser.) 
463. 

Shipowner  and  Stevedore  joint  Wrong-doers — 
Contribution.] — See  Palmer  v.  Wich,  supra. 

Seaworthiness  of  Ship  —  Negligent  Use  of 
Appliances.] — See  case.'stit.  Unseaworthiness. 

infra. 

Liability  to  Seaman  for  Negligence  of  Captain.  ] 
— The  shipowner  is  not  responsible  for  injury  to 
or  death  of  seaman  by  the  negligence  of  the 
master.  Iledleij  v.  Plnhiey  <<i'  Sons'  Steamship 
Co.,  63  L.  J.,  Q.  B.  419;  [1894]  A.  C.  222;  70 
L.  T.  630  ;  42  W.  II.  497  ;  7  Asp.  M.  C.  135— H.  L. 
(E.)  Not  following  Ramspi/  v.  (>^/i//,  Ir.  Hep. 
L.  R.  10  C.  L.  322  ;'^infra,  col.  72(i. 

Master  and  Servant— Common  Employment — 
Shipowner  and  Stevedore — Injury  to  Seaman.] 
— Where  a  stevedoie  had  contracted  to  discharge 
a  vessel  for  a  lum[i  sum,  the  fact  that  the  master 
of  the  vessel  had  some  conti'ol  over  the  dis- 
charging held  not  t(j  make  the  servants  of  the 
stevedore  the  servants  of  the  shipowner,  so  as  to 
free  the  stevedore  from  lialjility  for  injury  to  one 
of  the  seamen  ))y  their  negligence.  Cameron  v. 
A'ysfrom,  62  L.  .J.,  P.  C.  Sr>  ■  [1893]  A.  C.  308  ;  1 
R.'  362  ;  48  L.  T.  772 ;  7  Asp.  M.  C.  320— P.  C. 

Maintenance  of  Injured  Seaman.] — See  Orr/an 
V.  Jirodir,  supra,  cnl.  6S. 

Compulsory  Pilot — Injury  to— Common  Em- 
ployment.]— See  Smith  v.  Steele,  infra,  col.  1  !•"). 


c.  Unseaworthiness — Overloadinpr, 

Duty  of  Shipowner  to  Crew-"  Seaworthy  for 
the  Voyage."  I — 'Hh'  wurds  "seaworthy  Inr  tin 
voyage"  m  s.  5  of  the  Merchant  Shi[)piiig  Act 
1876,  mean  that  the  ship  must  l>e  "  in  a  lit  state 
a.s  to  repairs,  eriuipment  ami  crew,  and  in  all 
other  respects,  to  encounter  oidinary  perils  of 
the  voyage."  Tliey  do  not  include  "a  neglect 
pro]3erly  to  use  the  appliances  on  board  a  vessel 
well  c(iuip[)ed  and  f uiiiished."  JJi.ron  v.  Sadie?' 
(.5  M.  6:  W.  405)  ap[)roved.  Iledlry  v.  Pinhneij 
S)  Sons'  .Steamship  Co.,  63  L.  .J.!  Q.  15.  419'; 
[1894]  A.  C.  222:  6  R.  106:  7<l  L.  T.  630  ;  42 
W.  R.  497  ;  7  Asp.  M.  C.  483— H.  L.  (E.) 


Carriage  ofGrain— Shifting-boards— Feeders.] 

—A  ship  having  two  decks  and  loaded  with  a 
cargo  of  barley  in  bulk  at  a  port  in  the  Medi- 
terranean must,  upon  the  proper  construction 
of  s.  4,  sub-s.  (c),  of  the  Slerchant  Shipping 
(Carriage  of  Grain)  Act,  1880.  and  the  Board  of 
Trade  Regulations  of  August,  1881,  be  provided 
with  shifting-boards  in  the  lower  hold.  By 
paragraph  4  (&)  of  these  regulations — which 
directs  that  feeders  shall  be  fitted  to  feed  tlie 
grain  carried  in  the  between-decks,  such  feeders 
to  contain  not  less  than  2  per  cent,  of  the  com- 
partments they  feed — it  is  intended  that  the 
feeders  feeding  the  grain  carried  in  the  between- 
decks  shall  contain  not  less  than  2  jier  cent,  of 
the  grain  in  the  compartments  in  tlie  Ijetween- 
decks  which  they  feed,  and  of  the  grain  in  the 
hold  below  which  is  fed  bv  such  compartments. 
The  Rothbury,  57  L.  .J..  Adm.  99  ;  13  P.  D.  119  ; 
59  L.  T.  672  ;  37  W.  11.  15.S  :  ij  Asp.  M.  ('.  332. 

Timber — Excessive  Deck  Cargo — Merchant 
Shipping  Act,  1894,  s.  451. J— Sue  Morris  v. 
Thormodsen.  60  J.  V.  644,  infra,  col.  503. 


6.  Liability  as  Carrier. 

a.  Apart  from  Contract. 

Contract  to  carry  Goods  at  Through  Rate — 
Damage  by  Peril  of  the  Sea.j— Tlie  delemlant 
undertook  to  carry  tlie  plaintiff's  wool,  partly 
l:)y  sea  and  partly  by  land,  at  an  agreed  through 
rate  per  ton  including  insurance.  The  insur- 
ance was  effected  by  the  defendant  tlirough  his 
own  brokers  at  an  amount  per  bale  which  was 
in  accordance  with  directions  given  by  the 
plaintiff.  There  was  no  bill  of  lading  or  any 
stipulation  as  to  excepted  perils  of  the  sea. 
The  wool  was  damaged  by  sea- water  in  the 
course  of  the  carriage  by  sea  : — Held,  that  the 
defendant  was  lialjle  for  the  damage  sustained, 
inasmuch  as  he  had  undertaken  the  duty  of  a 
connnon  earlier,  ami  bad  ncitiier  expressly  nor 
imi)licdly  limited  his  liability  as  a  common 
carrier,  and  also  that  he  had  effected  tlic  insur- 
ance on  the  Wool,  not  as  agent  for  the  plaint  Iff, 
but  in  order  to  protect  himself  against  damage 
to  or  loss  of  the  wool.  Liver  AUmli  Co.  v. 
Johnson,  infra,  followed.  /////  v.  Srott,{\Tt  L.  J., 
Q.  B.  87;  [1895]  2  Q.  P.  713  ;  73  L.  T.  458— 
C.  A. 

Notice — Liability  limited  by.] — A  shipowner 

may  bind  Ww.  I'rei,ulil«i'  I'V  notice  given  that  lie 
will  not  be  liable  except  for  the  negligence  of 
liis  servants.     Erans  v.  Soiile,  2  M.  ck  S.  1. 

Liability  of  Shipowner  as  Common  Carrier.] 
— A  barge  owni'r  let  out  his  vesstds  fur  tlie  con- 
veyance of  go<xls  to  any  customers  who  ai)])licd 
to  him.  Kacli  vo^'age  was  made  under  a  separate- 
agreement,  and  a  barge  wa.s  not  let  to  nion;  than 
one  peison  for  the  same  voyage.  He  did  not  ply 
Ix'twcen  any  fixed  termini,  but  the  customer 
fixed,  in  each  particular  case,  the  jioints  of  arrival 
and  dejiarture.  In  an  action  against  the  barge 
owner  liy  a  hirer  for  not  safely  and  securely 
carrying' his  goods: — Held,  tiiat  in  exercising 
this  employment  he  had  incurred  the  liability  of 
a  common  carrier,  and  was  liable  tlioii'.-li  tlie 
goods  were  lost  without  ncgligr'nee  on  his  part. 
Jjirer  Alkali  Co.  v.  Johnson,  43  L.  J.,  Ex.  216  ; 
L.  R.  9  Ex.  33S  :  31  L.  T.  95  ;  2  Asp.  M.  C.  332 
— Ex.  Ch.     iSee  also  .\iiijent  v.  Smith,  infra. 
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The  bnrgc  owiior  was  not  <a  common  earner 
nor  lialilc  a-;  such,  hut  was  li  iblc  as  a  shipowner 
carrying  yoods  I'o  •  iiirc  ii|ion  the  cu-;tom  ai)i>li- 
cable  to  him  us  such.     J  J'. 

Hoyman  on  the  Thames.] — A  lioyman  between 
Lnnilon  and  Milt.m  in  Kent  hclil  liable  upon  the 
custom  of  the  realm  ami  at  common  law  for  loss 
of  a  passenuer's  j)ortmanteaii.  Jlich  v.  Kncrlaiul, 
Hob.  17:  2Cro.  380. 

Liability  for  Theft  by  Crew.]— The  shipowner 
is  liable  for  cargo  lost  or  embezzled  by  the  negli- 
gence of  the  master.  Boucher  v.  Lawson,  Ca. 
temp.  Hardw.  85  ;  Cun.  241. 

The  master  of  a  general  ship,  on  board  which 
goods  have  been  laden  in  the  Thames  for  a  foreign 
port,  is  liable  for  the  loss  of  them  by  robbery  in 
the  river.  Ban-laii  v.  Cuculla  y  Gama,  3  Dowl. 
389  ;  cited  1  Tcrin  Rep.  33,  nom.  Barclay  v. 
lleyycna. 

liability  for  Eobbery — Custom  of  Realm.] — 
Action  on  the  custom  of  the  realm  against  the 
master  of  a  ship  bound  from  London  to  Cadiz 
for  the  loss  of  goods  taken  from  her  by  robbers 
whilst  lying  in  the  Thames  at  Stepney  :— Held, 
that  the  niaster  was  liabh^  JMorite,  v.  ^Icio  or 
,S7«^,  1  Vent.  11)0,  238  ;  2  Keb.  72,  112, 13.5,  8UG  ; 
Sir  T.  Eaym.  220  :  1  Mod.  85. 

"lu  the  case  of  Mur^-e  v.  Slnv,  supra,  if  the 
ship  had  been  robbed  at  sea  the  master  had  not 
been  answerable,  yet  he  was  chargeable  at  land  " 
— per  Holt.  C.J.  "  Lane  \.  Cotton,  4  Taunt.  G28  ; 
12  Mod.  4  84. 

Damage  to  Goods  by  Ship  striking  an  Unbuoyed 
Wreck.] — Shipowners  are  liable  as  carriers  for 
damage  to  goods  in  their  ship,  which  was  sunk 
by  striking  on  an  anchor  of  another  ship 
negligently  left  imbuoyed : — Held,  that  they 
could  not  sue  the  goods  owner  for  the  expenses 
of  recovering  the  goods.  Trent  (or  Trent  and 
Jlersei/)  Xariqathm  (Proprietors  of)  v.  Wood,  3 
Esp.  127  ;  3  Dougl.  287. 

Pleading — Action  on  Custom  or  in  Assumpsit.] 

— Action  for  negligent  carriage  of  wines  by  com- 
mon carrier  from  Bristol  to  Gloucester  ;  plea,  not 
guilty  ;  issue  found  against  defendant  :  in  error 
held  that  the  issue  was  erroneous,  the  action  being 
in  assumpsit.     Bradley  v.  Benney,  Noy,  114. 

Refusal  to  carry  Plaintiff — Action  against 
Shipowners  as  Common  Carriers.] — See  Bennett 
V.  Pi'ninsula  and  Oriental  Steamboat  Co.,^  C.  B. 
755,  infra,  col.  78. 

Loss  by  Act  of  God.] — A  mare  on  bnaid  a 
steamer  trading  regularly  between  Loudon  and 
Aberdeen,  was  injured  diiring  bad  weather,  which 
caused  her  to  kick  and  strain  herself,  without 
negligence  on  the  part  of  the  ship's  crew  or 
owners  : — Held,  that  the  shipowner  was  not 
liable.  Xvyent  v.  SniitJi,  45  L.  J..  C.  P.  697  ;  1 
C.  P.  D.  423  :  34  L.  T.  827  :  24  W.  11.  237  ;  3 
Asp.  M.  C.  198— C.  A. 

Loss  by  act  of  God  is  lo=s  occasioned  by 
agency  of  nature  not  to  be  prevented  by  ordinary 
care.     lb. 

Semble,  carriers  by  sea  are  not  subject  to  the 
liabilities  of  a  common  carrier.     Ih. 

Jettison,  to  save  Life.] — A  box  of  specie 

■was  thrown  overboard  to  save  life  : — Held,  that 
the  barge  owner  was  not  liable  :  semble,  act  of 
God.     O'ravescnd  Barge  Case,  1  Rolle,  79. 


Must  be  immediate — Striking  en  Sunken 

Wreck.] — The  act  of  God.  to  excuse  a  siiip- 
owncr  for  loss  of  the  goods,  must  be  immediate. 
SiiiiJh  v.  Shepherd,  Abbott  on  Shipiiing,  Ed.  13, 
p.  459. 

The  defendant's  ship  struck  on  a  mast  of  a 
sunken  ship  in  the  Humber,  being  on  her  passage 
from  Selby  to  Hull,  and  sank,  and  the  goods 
were  spoiled  : — Held,  that  the  shipowner  was 
liabL'.     Ih. 

Rats.] — A   hoyman   carrying  goods   is? 

insurer  against  everything  except  act  of  God  and 
the  king's  enemies,  and  is  therefore  liable  for 
damage  to  goods  by  water  let  into  the  ship 
by  a  hole  eaten  by  rats.     Dale  v.  Hall,  1  Wils. 

281.  See  also   Goff  v.   CUnliard,  cited  1  Wils. 

282,  n.  where  the  carriage  was  from  London  to 
Amsterdam. 

Hoyman— Capsizing  by  Sudden  Squall.] 

— Hoyman  held  not  liable  fur  upset tin,ij:uf  liis  hoy 
by  a  sudden  gust  of  wind  (act  of  liod).  Amies- 
V.  Stephens,  1  Str.  127. 

Collision  between  Tug  and  Craft  in  Tow.] 

— Goods  on  board  a  boat  in  tow  of  a  steamer  in. 
the  Solent  were  damaged  by  reason  of  the  boat 
in  tow  being  pitched  by  the  sea  upon  the  rudder 
of  the  steamer  (which  had  stopperl  to  avoid 
another),  whereby  she  sprang  a  leak.  The 
defendants,  the  owners  of  the  steamer  and  tow- 
boat,  were  carrying  the  goods  as  common  carriers: 
— Held,  that  the  loss  was  not  an  act  of  God,  and 
the  defendants  were  liable.  Oaldey  v.  Ports- 
mouth and  Byde  Steam  Paehet  Co.,  11  Ex.  618. 


b.  Under  Contract  of  Carriag-e. 

Leakage — Notice    as    to    Liability.] — Where 

carriers  by  sea  received  a  cask  of  brandy  to 
carry,  on  the  terms  that  they  should  not  be 
liable  for  any  loss  or  damage  arising  from  any 
cause  whatever  during  the  transit: — Held,  that 
they  were  not  liable,  as  common  carriers,  for  an- 
injury  to  the  cask.  Phillips  v.  Edwards,  4 
H.  &  N.  813  ;  28  L.  J.,  Ex.  52. 

Owners  of  a  steam  vessel  plying  between 
London  and  Bristol,  issued  every  month  hand- 
bills of  the  times  of  their  vessels'  sailing,  and 
which  contained  a  notice  that  they  "received 
goods  for  shipment  on  the  conditions  and  agree- 
ment only  that  they  are  not  liable  for  inward 
condition,  leakage  and  breakage,  and  that  they 
would  not  receive  anj'  goods  for  conveyance  by 
their  vessels  except  upon  the  terms  that  they 
should  not  be  responsible  for  any  loss  or  damage 
of  or  to  such  goods  from  any  cause  whatever 
during  the  voyage."  On  the  8th  March,  the 
plaintiffs,  who  had  I'eceived  these  handbills, 
shipped  on  board  one  of  the  defendants'  vessels 
two  casks  of  brandy  to  be  carried  to  Falmouth. 
On  the  11th  March  the  shippmg  broker  delivered 
to  the  plaintiffs  a  freight  note,  at  the  foot  of 
which  was  a  notice  that  the  defendants  did  not 
hold  themselves  liable  for  leakage  of  oils,  spirits 
or  other  liquids,  unless  from  bad  stowage.  In 
the  course  of  the  voyage  one  of  the  casks  of 
brandy  was  staved  in  and  nearly  all  its  contents 
lost  :— Held,  that  the  notice  in  the  handbills 
constituted  the  terms  of  the  contract  under 
which  the  goods  were  shipped,  ansl  that  those 
terms  were  not  qualified  by  the  notice'  at  ths 
foot  of  the  freight  note,  and.  conse  piently,  that 
the  defendants  were  not  responsible.     lb. 


77 


SHIPPING— lY.  Oaners. 


Loss  of  Bullion — Covenant  for  good  Behaviour 
of  Master.] — Shipowner  lield  liable  for  nou- 
tlelivcry  of  moidores,  where  s-hip  let  to  charterer 
for  the  voyage,  the  shipowner  having  covenanted 
for  the  good  behaviour  of  tlie  master.  Ptirlxh  v. 
Cniir/onf.  2  Str.  1251. 

Railway  Company— Notice  as  to  Nonliability 
—17  &  18  Vict.  c.  31. J — A  railway  company 
owning  and  working  steamships  cannot  by 
notice  limit  its  liability  for  loss  of  passengers' 
luggage,  being  subject  to  the  Railway  and  Canal 
Traffic  Act,  1854,  i?  &  18  Vict.  c.  31,  s.  7.  and 
the  Regulation  of  Railways  Act.  1S6S,  31  c«c  32 
Vict.  c.  119.  s.  16.  Cohoi  V.  S.  E.  By..  46  L.  .J., 
Ex.  417  ;  2  Ex.  D.  253  ;  36  L.  T.  130  ;  25  W.  R. 
475  ;  3  Asp.  M.  C.  248— C.  A. 

A  condition  in  a  contract  for  carriage  of 
animals  by  steamboats  worked  or  chartered  by  a 
railway  company  that  the  company  should  not 
be  liable  for  negligence  of  master  or  crew  is  un- 
reasonable and  void.  17  &  18  Vict.  c.  31  ;  26  &  27 
Vict.  c.  92,  s.  31  :  34  &  35  Vict.  c.  119,  s.  12. 
Boolan  v.  Midland  By.,  2  App.  Cas.  792  ;  37  L.  T. 
317  :  25  W.  R.  882  ;  3  Asp.  M.  C.  685. 

Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  68,1 

—The  Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  (is", 
held  to  apply  to  a  railway  company  carrying 
passengers  and  goods  partly  by  land  and  partly 
by  sea  (from  London  to  Jersey).  Pianciuni  v. 
L.  4-  S.  \r.  liy.,  18  C.  B.  226. 

Carriage  of  Goods  partly  by  Land  and  partly 
by  Sea — Negligence  of  Crew  of  Steamship — 17  & 
18  Vict.  c.  31,  s.  7  ;  31  &  32  Vict.  c.  119,  s.  16— 
34  &  35  Vict.  c.  78,  s.  12— Void  Condition.]— A 
lailway  cuiupauy  cuntiacted  to  cany  goods 
"  through,"  partly  by  land  and  partly  by  sea. 
A  condition  exempting  them  fioiu  liability  for 
negligence  of  the  captain  and  crew  of  a  steam- 
ship, r>wned  and  worked  by  a  steamshii)  company 
who  had  made  arrangements  with  the  railway 
company  for  through  booking,  is  no  answer  to 
an  action  for  loss  <<i  goods  caused  by  the  negli- 
gence of  the  crew  of  the  steamship,  being 
unreasonable  and  void.  Moore  v.  Midland  llij., 
It.  R.  9  (  h.  20.  And  see  S.  (\  Jr.  R.  8  C.  L. 
232. 

Railway  Company  and  Shipowners  Joint 

Contractors — Carriage  of  Pigs.] — .V.  siiippnl 
pigs  on  a  steam.-hip  belonging  to  13.  that  jtlied 
bcttWWi  Cork  and  Milfor<l,  and  jjaid  to  R.  a 
tliroiigh  freight  fur  the  carriage  of  the  pigs  to 
Lonilon  by  the  South  Wales  and  (Jreat  Western 
Railways.  Over  I'.s  door  was  paintetl  "  South 
Wales  Railway  Office"  ;  also  over  the  adjoining 
CJittle  yard.  The  shi])ping  agents  were  paid  by 
B.,  anil  the  sigid>o;irds  were  not  sanclifined  by 
the  railway  eomimiiy  :  but  there  was  an  agree- 
ment b(!t\veen  I'.,  and  the  railway  com|)any  as 
to  dividing  the  freights  : — Helil,  that  the  railway 
company  and  15.  were  both  liable  for  breach  of 
contract  to  carry  the  pigs  ;  and  tliat  tlie  railway 
company  were  liable  in  an  action  for  money  had 
and  received  ff>r  money  produced  by  tlie  sale 
of  carcases  of  ]>igs  <les( roved  on  the  vovaL'e. 
IJniirxv.  S.iith    \\;,lr^  ll'j''.^  Ir.  ('.  Fi.  H.  474'. 

Landing  Goods  at  Sufferance  Wharf.] — .See 
Barhn-  v.  Mnirrxtr, n.  3'.(  L.  .1..  C  1'.  |S7  ;  L.  R. 
4  H.  L.  317  :  22  L.  T.  808  :  18  W.  1!.  lull,  infra, 
col.  535. 

Passengers'  Luggage.] — !<i-c  infr.i,  XXI.  I'AS- 
SENiililt  .':<H11'S.  col.  >;<,', ." 


Improper    Abandonment— Salvage — Recovery 

against   Shipowner.] — Salvage    paid    by   cargo 

owner  by  rtastm  of  improper  abandonment  by 

,  master  is  recoverable  against  the  ship  and  her 

!  owner.     The  Princess  Boyal.  39  L.  J..  Adm.  43  ; 

L.  R.  3  A.  &  E.  41  ;  22  L.  T.  29. 

Sec  also  tits.  XI.  Chartekparty  :  XII.  Bill 
OF  Lading  :  XXII.  Admiralty  Law  and 
Practice,  20.  Damage  to  Cargo. 


c.  Liability  to  Passeng^ers. 

Passengers'  Luggage.]— The  plaintiff,  a  pas- 
senger in  the  defendant's  .ship  from  X^ew  York  to 
Gahvay.  signed  a  ticket,  upon  which  it  was  stated 
that  the  shipowners  would  not  be  accountable 
for  passengers'  luggage,  unless  bills  of  lading- 
were  signed.  The  ship  and  luggage  were  lost  by 
the  master's  negligence  : — Held,  the  shipowners 
were  not  liable.  Wilton  v.  Atlantic  Boyal  Mail 
Steam  Sav.  Co.,  10  C.  B.  (n.S.)  453  ;  30  L.  J., 
C.  P.  369  :  8  Jur.  (x.s.)  232  ;  4  L.  T.  700  ;  9  W.  R. 
748. 

Notice  as  to  Nonliability.] — A  passenger  took 
and  signed  a  Ticket  for  Colon  by  the  defen- 
dant's steauishii>,  upon  which  was  printed  "The 
company  will  not  be  responsible  for  any  loss  or 
damage  to  luggage  in  any  circumstances.'  The 
passenger  was  put  ashore  ill  and  insensible  at 
Jamaica,  with  his  box,  which  was  lost  : — Hehl, 
that  he  could  recover  nothing  for  the  loss. 
TlionijjttoH  V.  Boi/al  Mail  Steam  Packet  Co., 
5  Asp.  M.  C.  190.  n. 

Delay  in  Sailing.]  —For  unreasonable  delay  in 
sailing,  passengers  may  recover  damages,  even  in 
the  absence  of  a  fixed  time  being  advertised — 
per  Alderson,  B.  A'Ui.s  v.  TItom/>son.  3  M.  i.*c  W. 
456  ;  7  L.  J.,  Ex.  185. 

Separate  Actions  by  Passengers — Stay — In- 
sufficient Accommodation.  ^ —  St;iy  (if  pldceedings 
in  seven  out  of  eight  actions  brought  against  a 
sliipping  company  by  pa.ssengers,  for  insuthcient 
accomino<lation  on  board  ship,  refused.  West- 
hroolt  v.  Australian  Boijal  Mail  Steam  Mir.  Co., 
14C.  1!.  113. 

Refusing  to  Carry  Plaintiff-  Common  Carrier.] 
— Declaration  against  shipowneis  as  eomtnoii. 
carriers,  for  refusing  to  take  plaint iif  as  pas- 
seng(!r  from  Southampton  to  (iibr.'dtar.  N'erdiet 
for  the  plaintiff  sustained.  licniirtt  v.  J'enin- 
unlar  and  Oriental  Stcauihoat  Co.,  6  C.  I>.  775. 

Injury  by  Negligence  of  Crew. J — See  Itilyclf 
V.  Tyrer,  infra,  XX.  CoLl.lsroN  — LlAltiMTY. 
Monayhaiiy . Buchnnnn.  infr.i,  .\.\l.  I'AesK.VGElc 


'      Ferry   Boat      Negligence    in    Landing    Pas- 
!  sengers'  Goods.]— Jin-  plaintid's   phaiton,  con- 
'  tainiMLT   a   cum'   i.f    watrhcs   an<l   jewellery,   wa.s 
I  being  landeil  fr<»m  the  W'oodside  ferry,  at    Liver- 
I  pool,  when   it    overjiowered   the  men   who  were 
landing    it,   r.in    backw.irds    violently.    ;ind    the 
'  watches  and  jewelliTv  were  injured  : — Held,  that 
j  it  was  a  quest  ion  for  the  jury  wlK'lher  there  wiis 
a  contract  to  land  the  carriage  and  contents, and 
]  whether  the  landiTig  had   Ijeen  completed  with- 
out negligence.      Walhrr  v.  Juckmm,  10  M.  iV:  W. 
161  :  12  L.  .1..  Ex.  U\:>. 
I      Held,  al?o,  that  the  plaintiff's  right  of  action 
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was  not  aflVvtoil  l\v  liis  not  haviii.u- coninnniicated 
the  fact  of  tlio  JL'wclk'rv  beinti'  iu  lliu  carriage. 
Jh. 

Injury  to  Horse  in  Landing.] — The  lessees 

of  a  ferry  on  the  IMersey  lield  liable  for  injury 
to  a  horse  under  the  eharge  of  its  owner  eansed 
by  the  giving  waj'  of  a  side  rail  of  the  gangway 
or  brows  used  between  the  ship  and  the  shore. 
WilloiKjhlnj  V.  Horrid ijc.  12  C.  B.  742. 

Liability  for  Arrest  of  Passenger— Purser.] — 
A  passenger  sued  a  shipowner  for  an  alleged 
wrongful  arrest  by  the  purser  : — Held,  that  the 
action  would  lie,  the  purser  having  a  statutory 
jiower  to  arrest.  Lundir  v.  Machraijnc.  21  Ct.  of 
t^ess.  Cas.  (4th  ser.)  1085. 

Passengers  forwarded  from  Wreck.]  —  See 
'Ute  JLir'ji<i.s(/,  infra,  col.  87. 

7.  Limitation  op  Liability. 

Loss  by  Fire— 26  Geo.  3,  c.  86.]— The  statute 
■20  Geo.  3,  c.  86,  limiting  shipowners'  liability  for 
loss  by  tire,  did  n«t  protect  the  owners  of  a 
"gabbert"  (lighter)  on  board  which  goods  were 
Inirnt  :  the  statute  applied  to  seagoing  ships  oulj'. 
Jlinitcr  V.  McGowan,  1  Bligh,  573. 

Master,  Part  Owner— 53  Geo.  3,  c.  159.]— In 
.  an  action  against  several  defendants,  shipowners, 
for  loss  of  goods  on  board  their  ship  : — Held, 
under  .'jS  Geo.  3,  c.  159,  s.  1,  that  their  liability 
was  limited  to  the  value  of  the  ship  and  freight, 
although  the  loss  was  caused  by  the  fault  of  one 
of  the  defendants,  who  was  master  and  part- 
owner  ;  the  value  of  the  ship  to  be  taken  at  the 
time  of  the  loss ;  and  money  paid  as  advance 
freioht  to  be  included  in  the  item  of  fieight. 
Wilson  V.  Diclison,  2  B.  &  Aid.  2  ;  20  E.  R.  3:1l. 

Ransom  Bill.] — Owners  \\'ere  not  liable  upon 
a  ransom  bill  beyond  the  value  of  ship  and 
freight.     Holly  v.  Grant,  cited  1  Term  Eep.  76. 

In  case  of  Collision.] — Ser  tit.  XX.  Colli- 
sion, infra. 

8.  Offences  by. 

Certificated  Master— Icemaster.] — A  whaling 
:ship  went  to  sea  with  a  certiticated  master  and 
an  icemaster,  who  was  in  fact  in  charge  of  the 
ship  by  the  owner's  orders.  The  owner  was 
convicted,  under  17  &  18  Vict.  c.  104,  s.  136, 
for  employing  a  master  who  had  no  certificate. 
Conviction  quashed.  Hedop  v.  Cadcnhead,  14 
•^Ct.  of  Sess.  Cas.  (4th  ser.)  35. 

Excessive  Deck  Load — Timber  —  Merchant 
Shipping  Act,  1894,  s.  451,  sub.-s.  3  {ii').^—'6ce 
J/arrix  v.  'J'hor/iiod.frn,  infra,  col.  503. 

Grain  Cargo  —  Unseaworthiness.]  —  See  T/ie 
Jidt/nvfll.  supra,  col.  74. 

Overloading  by  Master  without  Knowledge  of 
Owner — Liability  of  Owner.] — A  shipowner  does 
not  ■•allow"  the  overloading  of  his  ship  within 
the  meaning  of  s.  28  of  the  Merchant  Shipping 
Act,  1876.  and  thus  render  himself  liable  to  the 
jjenalty  thereby  imposed,  merely  by  appointing 
the  master  who  was  in  charge  of  the  ship  at  the 
time  of  overloading.  Massey  v.  3Iorris,  68  L.  J., 
M.  C.  185  ;  [1894]  2  Q.  B.  412  ;  10  E.  342  ;  70 
L.  T.  873  :  42  W.  E.  038  ;  7  Asp.  M.  C.  586  58 
J.  P.  673. 


Discharging  Seamen  Abroad — "Wages,  j — Si'e 
VI.  Seamen,  infra. 

Ships'  Lights.] — Sre  XX.  Collision,  infra. 

V.  MASTEE. 

1.  Position,  Duties  and  LiahiUties,  80. 

2.  Authority  to  hind  Oivners,  83. 

3.  Authority  to  sell  Ship  or  Ciryo,  87. 

4.  Primaye  and  Premiums,  89. 

5.  Wayes  and  Hlshurseinejtts.  , 
a.  Generally,  89.  i 
h.  Lien,  97. 

c.  Priorities,  101. 

d.  Forfeiture,  103. 

e.  Foreign  Master,  104. 

6.  Barratry,  105. 

7.  Certificate,  106. 

1.  Position,  Duties,  and  Liabilities. 

Must  give  "Whole  Time  to  Ship.] — The  master 
of  a  ship  is  bound  to  employ  his  whole  time  and 
attention  in  the  service  of  his  employer  ;  and, 
semble,  a  custom  allowing  such  master  to  trade 
on  his  private  account  during  the  voyage  cannot 
be  maintained.  Gardner  v.  M'Cutcheon.  4  Beav. 
534. 

If  A.,  whilst  employed  as  master  of  a  ship,  of 
which  B.  is  owner,  gives  part  of  his  services  for 
an  agreed  payment  to  C,  and  C.  pays  this  sum 
to  B.,  an  action  to  recover  it  will  not  lie  at  the 
suit  of  A.  against  B.  Tliomjjson  v.  Harcloch,  1 
Camp.  526. 

Must  account  for  Trading  Profits.] — A  master 
of  a  ship  who,  having  authority  to  employ  the 
vessel  on  freight  to  the  best  advantage,  but  not 
to  purchase  a  cargo  on  the  owner's  account,  and 
being  unable  to  procure  remunerative  freight, 
loaded  the  ship  with  a  cargo  of  his  own  : — Held, 
liable  to  account  to  the  owners  for  all  profits 
made  by  the  sale  of  the  cargo,  and  not  merely 
for  a  proper  freight.  ShaJleross  v.  Oldham,  2 
J.  &  H.  609  ;  5  L.  T.  824  ;  10  W.  E.  291. 

May  Sue  "Wrongdoer.] — The  master  may  sue 
a  wrongdoer  whtj  takes  possession  of  the  ship. 
Pittes  V.  Gainee,  1  Ld.  Kaym.  558. 

Trespass  to  Cargo.] — The  master  may  sue  for 
trespass  to  cargo.     Mihes  v.  Caley,  Holt,  467. 

Authority  of  Master  to  Sue  for  Collision.] — 

See  llie  Reinheeh,  infra,  col.  85. 

Robbery — Liability  for.] — Where  goods  were 
taken  by  robl>ers  on  the  Thames,  the  master  was 
held  liable.    Mors  v.  Sleio  or  Slue,  supra,  col.  75. 

And  see  as  to  the  duties  of  the  master  with 
reference  to  dargo,  tit.  XV.  Cargo,  infra. 

Pilot — Master  not  liable  for  Fault  of.] — For  a 

collision  caused  by  the  fault  of  the  pilot,  the 
master  is  not  liable.  The  Octavia  Stella,  57  L.  T. 
632  :  6  Asp.  M.  C.  182. 

The  captain  is  not  responsible  to  the  owner  for 
the  fault  of  the  pilot.  Aldrieh  v.  Simmons,  1 
Stark.  214.  And  see  VII.  Pilot,  XX.  Collision, 
post. 

Penalties.] — The  master  is  not  liable  to  penal- 
ties for  infringement  of  rules  of  navigation 
where  the  ship  is  in  charge  of  a  compulsorj'' 
pilot.     Oakley  v.  Sjjeedy,  40  L.  T.  881  ;  4  Asp. 
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•?r.  C.  134.    S.  p.,  JlicJicIl  V.  Brown,  28  L.  J.,  Aclm. 


Assaults  by." — A  captain  is  not  justified  in 
tliiowing  a  stone  at  a  person  in  a  boat  who  has 
fasteneil  it  to  the  ship,  and  thereby  impeded  and 
cndangeied  it.  for  the  purpose  of  maliiug  him  let 
go.  unless  it  was  not  possible,  eitlier  at  the  time 
or  before  the  immediate  pinch  of  the  danger,  to 
adojit  any  other  mode  for  the  purpose.  Uyre  v. 
iVoistorihi/,  4  Car.  &  P.  5U2. 

An  action  lies  against  the  master  for  pur- 
j)Oscly  tiring  a  cannon  at  negroes,  and  thereby 
preventing  them  trading  with  the  plaintiff  ;  and 
it  i.s  no  answer  that  the  plaintiff  had  riot  con- 
formed to  the  law  of  the  country  in  paying  the 
duty  due  to  the  king  for  his  licence  to  trade. 
Tai-leton  v.  M- Guide ij,  Peake,  270  ;  3  E.  K. 
689. 

False  Imprisonment  of  Passenger.] — Damages 
2.")/..  recovered  by  a  passenger  f'jr  false  imprison- 
ment by  the  master.  The  authority  of  the 
muster  over  passengers  is  limited  to  the  necessi- 
ties of  the  case,  the  preservation  of  discipline, 
and  the  safety  of  the  ship.  Aldworth  v.  Steivart, 
4  F.  k  i\  1)57  ;  14  L.  T.  8G2. 

Justifiable  Force  against  Passenger.] — Semble, 
the  master  may  use  force  tri  passengers,  as  in 
compelling  them  to  fight  an  enemy,  if  the  safety 
of  the  ship  or  th.se  on  board  her  requires  it. 
Jioj/rc  V.  Jiaylife,  \  Camp.  60  ;  Buycc  v.  Dovg- 
hiisx.  1  Camp.  59.  Or  to  preserve  order.  Koden 
V.  Johmnn.  10  Q.  B.  218  :  2U  L.  J..  Q.  B.  95  ;  15 
Jur.  424. 

Seaman — Authority  of  Master  to  Punish.] — 
J^ei'  tir.  Ska.mkn. 

Entry  of  Offences  in  Log.] — See  Hill  v. 

Tli'iiiiDsm,  infra,  col.  \'.'A'>. 

Infringement  of  Patent  by.] — An  action  was 
brought  against  the  master  of  a  ship  to  restrain 
liim  fri):ii  using  ])unips  which  were  an  infringe- 
ment <A  the  plaintiffs  letters  patent.  He  denied 
having  used  any  |)umps  which  were  an  infringe- 
ment of  the  patent,  and  did  not  suggest  that  the 
owners  ought  to  be  i)arties.  It  was  shewn  that 
the  ship  w;is  fitted  up  exclusively  with  pumps 
which  were  an  infringement  of  the  letters 
]>atent.  but  had  been  so  fitted  up  before  the 
defendant,  who  was  not  a  part  owner,  had  taken 
command  of  her ;  he  had  nothing  to  do  with 
putting  them  on  l)onrd,  and  they  had  never  been 
worked  in  IJritisli  waters  : — Held,  by  P.rett  and 
Cotton.  L..J.J.  (dissent iente.  James.  L.J.),  tliat 
the  injunction  was  rightly  granted,  on  the 
grnund  that  the  defendant,  being  in  command 
of  a  ship  c.xi'lusively  fitted  up  with  pumps 
whicli  were  an  infringement  of  tlie  letters 
l)atent,  was  intending  to  use  the  patented  inven- 
tion. Aihin-  V.  Young,  12  Ch.  D.  13  ;  40  L.  T. 
598—0.  A. 

Service  without  Agreement.] — The  law  will 
presume  tliat  the  terms  .it  a  master's  engage- 
ment for  one  voj'age  extend  to  a  succeeding 
voyage  performed  witiiout  a  new  agreement, 
express  or  clearly  implied.  The  Gananoqnc, 
Lush.  448. 

Wrongful  Dismissal — Jurisdiction.] — A  claim 
for  damages  for  wrongful  dismissal  is  within  tlic 


cognisance  of  a  court  having  original  admiralty 
jurisdiction,  and,  semble,  of  a  county  court 
having  admiralty  jurisdiction  by  statute.  The 
Bh-s-ung,  3  P.  D.  85  ;  38  L.  T.  259  :  26  W.  R. 
404;  3  Asp.  M.  C.  561. 

Measure  of  Damages.] — A  master  engaged 

for  a  voyage  out  and  home,  if  wrcngfully  d  s- 
charged  abroad,  is  entitled  to  wages  until  he  can 
obtain  other  employment.  The  Cd nulla,  Swabey, 
312  ;  6  \\\  R.  840. 

Notice  of  Dismissal.] — The  master  of  a  ship, 
in  the  absence  of  express  stipulation  in  the  eon- 
tract  of  hiring,  is  entitled  to  reasonable  notice 
of  dismissal  from  the  shipowner.  Creen  v. 
Wrir/ht,  1  C.  P.  D.  591  ;  35  L.  T.  339  ;  3  Asp. 
M.  C.  254. 

Certificate  of  Master  —  Suspension.]  —  The 
Merchant  Shipping  Act,  1876  (39  &  40  Vict, 
c.  80),  does  not  extend  the  jurisdiction  to  sus- 
pend or  cancel  the  certificate  of  the  master  to 
cases  not  within  tlie  Merchant  Shipping  Act, 
1854  (17  &  18  Viet.  c.  104),  ss.  242,  432.  'There 
is,  therefore,  no  power  to  suspend  the  master's 
certificate  where  a  ship  has  merely  been  stranded 
without  material  damage  to  the  ship  or  lo.ss  of 
life.  Sfon/.  Ed-  parte.  47  L.  J..  Q.  B.  266;  3 
Q.  B.  D.  i66  :  38  L.  T.  29  ;  26  W.  R.  329  ;  3 
Asp.  M.  C.  549. 

See  further,  XXII.  Board  of  Tbade  Pro- 
ceedings. 

Removal  of.]— By  17  &  18  Vict.  c.  104,  s.  240, 
the  court  of  aihnirnlty  has  jiower,  on  an  ai)pli- 
cation  by  the  owner  or  part-owner,  to  remove 
the  master  of  a  ship,  if  satisfied  tliat  the  renu)val 
is  necessary.  The  Rin/alixt,  Br.  A:  Lush.  46  ;  32 
L.  J.,  Adm.  105  ;  9  Jul-.  (N.s.)  852. 

The  removal  is  necessary  if  the  master  has 
committed  a  fraudulent  breach  (if  tru>t  against 
the  owners,  such  as  making  a  payment  of  5/.  on 
ship's  account,  and  fraudulently  idaiming  25/.  of 
the  owners,  and  the  court  will  make  the  order  of 
removal  on  the  ap|)licationof  one  jiart  owner  oidy, 
notwithstanding  another  jiart  owner  (the  sliip's 
husband)  is  dissentient.     Ih. 

Authority  to  raise  Seaman's  Rating] — The 
master  Las  autliirity  to  engage  a  seaman  to 
serve  at  higher  wages  as  steward,  the  stew.nrd 
being  dead.     Hiehx  v.  Wulher,  4  W.  U.  511. 

To  Hire  Steward.] — A.,  master  of  a  ship 

in  the  temiiorary  possession  of  1!..  has  implied 
authority  from  li.  to  hire  a  steward  for  theshi|)'s 
purposes.  LvttrcH  v.  China  Marigntion  Co.,  I 
N.  R.  329. 

Liability  of  Master  for  NecjBsaries.] — See  The 
Mareo  J'olo,  and  cases  inlV.i.  I'ol.  92. 

Ship  let  to  Master— Liability  for  Repairs,  &c.] 
— Sr.'  Jill  re  v.  J),iii.^.  ante.  lol.  6.".. 

Refusing  to  give  Seaman  Certificate  of  Dis- 
charge, j — See  VI.  SkA.MKN. 

Master  refusing  to  deliver  up  Certificate  of 
Registry.] — See  Uij-  v.  Pi-rleij.  ante.  col.  31. 

Effects  of  Master  dying  on  Board— Succeed- 
ing Master  Trustee  thereof.  ] -Tii''  master  di<'s. 
The  succeeding  master  laU<'s  pM~sis>ion  of  money 
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on  board  belonging  to  him  and  trades  with  it  : — 
Hekl,  that  he  was  a  trustee  and  accountable  to 
the  widow  for  what  he  made  of  it.  Broiuii  and 
Llttnii'x  disc.  2  Ell.  Ca.  Abr.  722  ;  Lucas'  Kep. 


Weighage  —  Custom  of  London  —  Master 
liable.] — The  master  of  a  shiji  is  liable  for  weit^h- 
aLrr  on  goods  brought  into  London.  London 
(^Corjionitio/i)  V.  Ilidd,  'H  Lev.  ST. 

Official  Log— Ship's  Draught— M.  S.  A.  Amend- 
ment Act  (34  &  35  Vict.  c.  110),  s.  5.]— A  sliip- 
niastcr  sailed  from  Batavia  fur  other  ports  in 
Java,  50;)  miles  from  Batavia,  to  take  in  his 
cargo.  He  did  not  record  his  ship's  draught  of 
water  in  the  official  log,  until  he  finally  sailed 
for  home  : — Held,  that  he  had  not  complied  with 
the  act.  Board  of  Trade  v.  Brown,  13  Ct.  of  Sess. 
Cas.  (4th  ser.)  58. 

Commander  of  King's  Ship — Trespass — Seizure 
as  Prize.] — No  action  at  coniuiou  law  lies  against 
the  commander  of  a  king's  sliip  fjr  seizing  a  ship 
as  prize,  or  for  false  imprisonment  of  her  crew. 
The  only  remedy  is  in  admiralty.  Faith  v. 
Pcar-son,  Holt,  N.  P.  113  ;  16  R.  R.  (141). 

Not  fellow-servant  of  Seamen.] — The  captain 
of  a  merchant  sliip  is  not  a  fellow-servant  of  the 
sailois.  but  is  the  agent  or  representative  of  the 
owners  of  the  vessel  during  the  voyage,  and  the 
owners  of  the  vessel  are  i-esponsible  for  the 
injury  to,  or  death  of,  a  snilor  resulting  from  the 
negligence  of  the  captain  during  the  voyage. 
Bamxdij  V.  Qu'nm  (Ir.  R.  8  C.  L.  322),  not  fol- 
lowed. Iledhij  y.  Pihckneij  S)'  Sons  S.  S.  Co., 
supra,  col.  73.      ^  wl\^i^    V'bg', 

Impressment.] — Semble,  the  master  of  a  trading 


the  master  is  the  agent  of  the  freighter,  and  con- 
sequently the  owner  is  not  liable  for  the  non- 
delivery of  the  goods  on  the  contract  of  the 
master.     James  v.  Jones,  3  Esp.  27. 

By  Charterparty.] — A  master  has  no  authority 
to  bind  his  owners  by  writing  forward  to  a  broker 
in  a  foreign  port,  prior  to  the  ship's  arrival 
therein,  authorising  the  broker  to  charter  his 
ship.  The  authority  of  a  master  to  bind  his 
owners  by  charterparty  arises  when  he  is  in  a 
foreign  port,  and  his  owners  are  not  there,  and 
there  is  difficulty  in  communicating  with 
them.  A  master  is  not  the  agent  for  his  owners 
to  hold  out  a  person  as  authorised  to  charter 
his  ship,  so  as  to  bind  the  owners.  The  Fanny, 
The  Matilda,  48  L.  T.  771  ;  5  Asp.  M.  C.  75— 
C.  A. 

The  master  chartered  the  ship  abroad  to  M.  & 
Co.,  with  a  view  to  secure  to  them  payment  of 
a  debt  due  from  the  shipowners.  The  freight 
being  in  court,  it  was  claimed  by  M.  &  Co.  ;  by 
mortgagees  of  the  ship  under  an  assignment 
of  freight  by  the  master  to  secure  advances 
made  to  the  ship  ;  and  by  assignees  of  the 
owners  : — Held,  that  the  assignees  were  entitleil; 
the  master  having  no  power  to  bind  the  owners 
by  charter  or  assignment  of  freiaht.  The  Sir 
Ilenry  Webb,  13  Jur.  639. 

The  master  of  an  American  vessel  arriving 
in  England,  authorised  by  the  ovyners  to  sell  or 
charter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  clays  afterwards  the  defendant 
pitrchased  the  ship  from  a  party  acting  imder  a 
power  of  attorney  from  one  of  the  owners  to  sell 
her.  The  greater  part  of  the  cargo  had  been 
put  on  board  under  the  charterparty.  The 
defendant  attempted  to  stop  the  sailing  of  the 
ship  : — Held,  that  the  master  having  authority 


vessel  is  not  free  from  impressment.   Chula.eouihc,    to  charter  the  ship,  which  he  had  clone,  and  the 


E.V  ptrte,  13  East.  550,  n. 
Biirrow.s    Case.  14  East,  346. 


12  R.  R.  4-U,  n. 


Ssaman — Entry  of  Offence  in  Log — Slander.] 

— ."^(.'^  J/ill  v.  Thoij/jison,  infra,  col.  186. 

Not  Agent  of  Cargo  Owner.] — The  master  is  not 
thcagiit  iif  tlic  cargo  nwners  unless  expre-sly 
so  constituted  by  them — I'er  Lord  Stowell.  The 
Merevrius,  1  C.  Rob.  80,  84. 

Bill  of  Lading.] — Duty  of  master  as  to  deliver- 
ing goods  undei-.    See  'The  Stettin,  infra,  col.  314. 


2.  Authority  to  bind  Owners. 

To  substitute  Voyage.] — A  captain  of  a  ship 
has  no  authority,  as  sucli,  to  agree  to  a  sub- 
stitution of  another  voyage  in  the  place  of  one 
agreed  uponbetween  his  owners  and  the  freighters 
in  England,  and  on  which  he  has  sailed  to  a 
foreign  country.  Burrjon  v.  Shurpe,  2  Camp. 
5211  ;  11  R.  R.  788. 

Usual  Course  of  Business.] — If  the  master 
makes  a  particular  engagement  or  warrant}' 
relating  to  the  conveying  of  merchandise  accord- 
ing to  the  usual  employment  of  the  ship,  the 
owners  will  be  bound  thereby,  altliough  made 
without  their  consent,  llunqnist  v.  Bitchell,  3 
Esp.  64  ;  2  Camp.  556,  n. 

As  Servant  of  Charterer.] — Where  the  owner 

has  let  the  sliip  to  frciglit  for  a  specific  voyage, 


lefendant  knowing  of  the  charterparty,  an 
injunction  would  lie  to  restrain  the  purcliasers 
from  interfering  with  the  sailing  of  the  shi[), 
in  pursuance  of  the  charterparty.  Jless  ifjerien 
Impi'r/ale.f  Co.  v.  Baines,  7  L.  T.  763  :   11  W.  R, 


By  what  Law  Governed,] — The  jiower  of  a 
master  to  bind  his  owners  personally  is  but  a 
branch  of  the  general  law  of  agency  :  and  where 
the  master  contracts  as  such  in  a  foreign  port 
to  carry  goods  for  a  foreigner,  his  authority  to 
bind  his  owners  is  that  conferred  by  the  law  of 
the  country  to  which  the  ship  belongs  ;  and  the 
flag  of  the  ship  is  notice  to  all  the  world  that 
his  implied  authority  is  limited  by  the  law  of 
that  tlag.  Lloyd  v.  Guibert.  6  B.  &  S.  100  ;  35 
L.  J.,  Q.  B.  74  ;  L.  R.  1  Q.  B..115  ;  13  L.  T.  602 
—Ex.  Ch.  Affirming'  10  .lur.  (N.S.)  i)49  ;  12  W.  R. 
958. 

Where  a  master  of  a  French  ship  contracted 
in  the  West  Indies  to  carry  goods  of  an  English- 
man thence  to  Liverpool,  and  on  the  voyage  was 
obliged  to  put  into  a  port  of  refuge,  and  there 
properly  borrowed  money  on  bottomry  bonds  for 
the  use  of  the  ship  and  crew,  and  the  owner 
of  the  goods  was  obliged  to  pay  money  to  the 
holder  of  the  bonds  in  order  to  redeem  his  goods: 
— Held,  that  the  owner  of  the  goods  had  no 
claim  against  the  owners  of  the  ship,  if  they 
chotcto  abandon  the  ship  and  freight  :  inasmuch 
as  by  the  lav,' of  France,  it  was  lawful  for  them 
to  fiee  themselves  from  the  acts  and  engagements 
of  the  master,  in  all  that  concerned  the  ship  and 
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voyage,  by  the    abandonment  of    the  ship  and 
freif^bt.     lb. 

Power  to  ransom  Ship.] — The  master  had 
power  (^when  ran^^om  was  legal)  to  bind  ship  and 
cargo  bv  an  agreement  with  the  captors. —  Per 
Lord  Stowell.  ^  Tfie  Gratitudinc,  3  C.  Eob.  240, 
259. 

Authority  to  institute  Action  for  Collision.] — 
The  master  of  a  ship  carrying  cargo  where  his 
ship  and  cargo  have  been  damaged  by  collision  in 
or  near  a  foreign  port,  has  authority  to  institute 
an  action  in  rem  in  the  foreign  port  against  the 
offending  ship  on  behalf  of  both  ship  and  cargo, 
and  the  owners  of  the  cargo  cannot,  so  long  as 
that  suit  is  pending  in  their  names,  be  allowed 
to  denv  his  authoritv.  The  Rrinheck,  60  L.  T. 
209  ;  (5  Asp.  M.  C.  '.^00— C.  A. 

May  bind  Owner  beyond  Value  of  SMp.] — The 
master  may  by  contract  bind  his  owners  lieyond 
the  value  of  ship  and  cargo.  Yates  v.  Hall,  1 
Term  Rep.  73. 

Special  Contract  with  Seamen.]  —  A  promise 
by  a  captain  nu  behalf  of  his  owners  to  pay 
monthly  wages  to  one  of  the  sailors,  in  order  to 
induce  him  to  become  a  hostage,  is  binding  on 
the  owners,  although  they  abandon  the  >h\\)  and 
cargo.  lb.  And  see  Ilclhj  v.  Grant,  1  Term 
Kep.  76. 

Settling  Demurrage.] — A.,  the  owner  of  a  ship, 
entered  intti  a  charterparty  containing  stii)ula- 
tions  as  to  demurrage.  The  ship  was  detained 
in  South  Africa  beyond  the  time  stipuhiteil  for. 
The  cajjtain  was  in  possession  of  the  ship  :  he 
was  to  be  paid  freight  and  demurrage  by  bill  in 
South  America.  After  making  the  charterparty, 
and  before  the  settlement  hereinafter  men- 
tioned, the  ship  with  the  charter  was  sold  to  F. 
The  captain  became  a  part  owner  of  the  ship. 
The  captain  having  settled  the  account  for 
freight,  demurrage  and  delay  with  the  charterer 
by  taking  a  bill  in  South  America  : — Held,  that 
V.  and  A.,  in  whose  names  lie  was  suing,  were 
bound  >)V  such  settlement.  Alexander  v.  Uoivie, 
1  H.4:  N.  l."»2  ;  2.5  L.  J.,  Ex.  281. 

Collecting  Freight.] — An  order  by  an  riwncr  of 
a  shi))  to  :i  hniisc  al)rii:id  to  collect  freight,  takes 
the  freight  out  of  the  hands  of  the  master.  'J7ie 
Edmund,  Lu.sh.  r,^  :  2'.»  L.  .I..Adrii.  TC  ;  2  L.  T. 
11)2. 

Salvage.]— Observations  of  I'-rett.  M.ll..  as  ffi 
the  imiiiied  authority  of  shipmasters  to  l)ind 
owners  1)V  salvage  agreements.  See  The  Jlrn/wr, 
.-.2  \..  .).",  Adm.  4it  :'h  1'.  1).  115  ;  48  L.  T.  887  ; 
31  W.  K.  <;i(l— t:.  A.  ;   iidia.  SALVAGE. 

Power  to  bind  Owners  for  Necessaries.] — See 
euxex  ante,  coN.  lil,  sc  |. 

For  Repairs.] — See  Miller  v.  Potter,  ante, 

col.  17,  and  en.srs  ante,  cols.  Gl,  seq. 

Duty  as  to  Repair.] — If  a  vessel  after  she  has 
started  on  lier  voyage  receives  damage,  the  master, 
in  considering  whatste|)slie  .shall  take  in  regard 
lo  carrying  on  the  cargo  or  first  repairing  the 
ehip,  is   bound    to  consider  not  one  individual 


interest,  but  the  interests  of  all  concerned ; 
whether  it  be  to  return  to  his  port  of  loading 
and  repair,  or  repair  at  the  nearest  possible  place 
before  proceeding,  or  go  on  without  repairing ; 
but  if  it  be  in  his  power  to  effect  the  repairs 
without  any  great  delay  or  expense  to  the  in- 
terests intrusted  to  his  charge,  it  is  his  duty  to 
repair  before  proceeding.  The  JRo/ui,  51  L.  T. 
28  ;  5  Asp.  M.  C.  25il. 

Authority  to  make  Towage  Agreements.] — 
See  The  Alfred,  Welltield  {Oirncr.s)  v.  Adaiiif^on, 
post,  col.  081. 

Liability  —  Bill  of  Lading  —  Power  of  Ship^s 
Brokers  to  Exempt.] — The  mere  employment  of 
shi[i"s  brokers  at  a  toreigu  )iort  to  tind  a  cargo 
for  a  ship  and  adjust  the  terms  upon  which  it  is 
carried  does  not  give  them  implied  power  to 
relieve  the  master,  when  he  signs  bills  of  lading 
presented  to  him,  from  the  duty  of  seeing  that 
the  dates  of  shi])ment  are  correctly  stated  in  the 
bills.  In  breach  of  that  duty  the  master  is 
liable  to  his  owners.  Stnmore  v.  Breen,  56 
L.  J.,  Q.  V,.  tOl  ;  12  App.  Cas.  698— H.  L.  (E.) 


Authority  to  hire  and  raise  Seaman's  Rating. ] 
-See  ITiehx  v.    Walker,    and    (v/av.v  j-upra,    col. 


82. 


Payment  of  Past  Services— Borrowing  Money 
for.] — The  master  has,  in  the  absence  of  the 
owner,  or  means  of  communicating  with  him, 
authority  to  pledge  his  credit  for  all  things 
necessary  for  the  purpose  of  conducting  the 
navigation  to  a  favourable  termination,  and  for 
that  purpose  he  may  borrow  money  for  services 
which  re  luirc  prompt  payment  ;  but  he  has  no 
authority  to  borrow  money  generally  in  order  to 
pay  for  services  alreadv  rendered.  liehh<n  v. 
Campbell.  6  Ex.  SSC.  ;  2(i"  L. .].,  Ex.  312. 

Special  Instructions — General  Authority.] — 
A  shipowner,  in  his  written  instructions  to  ;v 
captain,  directed  him,  in  case  of  cnu'rgency,  to 
apply  to  certain  (irnis  abroad,  "  who  woidtl  give 
him  any  assistance  retpiired"': — Held,  that 
this  did  not  autiiorise  the  captain  to  do  any- 
tliing  not  included  in  his  general  power  ami 
authority  as  cai)tain.  Lijall  v.  Jlieks,  27  IV.  av. 
616. 

Owner  taking  Benefit  of  Master's  Contract.] — 

The  master  of  a  >liii)  wiio  had  cxpiiidcd  ail  tlie 
money  furni^hcil  lo  hirn  iiy  his  employers,  entered 
into  a  coMtraci  abroad  f<ir  tin' purpose  of  <)l)lain- 
ing  funds  toenaljle  him  to  lay  in  the  cargo  wiiieli 
constitute<l  tiie  main  object  of  his  voyage  : — 
Held,  upon  its  apjiearing  tliat  the  owners  had 
<lerived  benefit  from  the  contract  in  (piestioit. 
that  they  had  no  right  to  repudiate  the  claim  of 
the  i>arty  by  wlioin  the  !idvancc  was  made,  upon 
the  grouiur  th.at  the  master  liad  exceeiled  his 
authority  in  tlie  transact i<in.  or  that  lie  had 
obtained  the  advance  by  means  of  representa- 
tions to  the  lender  the  truth  of  which  the  latter 
was  not  in  a  position  toprf>ve.  Axhniall  v.  Wood, 
3  Jur.  (N..s.)232;  5  W.  11.397. 

Power  to  draw  Bill  on  Owner— Necessaries.] 

— The  m.'ister  ill  a  I'onign  port  cannot  liin(i  the 
owners  bv  drawing  !i  billon  them.  Drain  v.Seott, 
3  Ct.  of  Sess.  Cas.  (3nl  .ser.)  114. 

The  master  cannot  bind  tlic  owner  for  goods 
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rupplied  that  arc  not  necessary  or  proper  for  the 
ship.     2  b. 

Authority  of  Master  to  bori'ow  Money  in  a 
Home  Port.] — lu  au  action  against  a  shipowner 
inr  money  advanced  to  the  master  in  a  home 
jiort : — Held,  that  the  only  (juestion  for  the  jury 
\vas  whether,  under  the  circumstances,  the  master 
was  agent  for  the  owner  to  get  the  advance  ;  and 
that  the  state  of  accounts  between  the  master 
and  the  owner  had  nothing  to  do  with  the  case. 
WiUiditiiion  V.  P'lgr,  1  Car.  &  K.  581. 

"Wreck  of  Passenger  Ship— Carrying  on  Pas- 
sengers— Agency  of  Master,  j  — Where  a  passenger 
shi[)  is  wrecked,  and  b}'  the  terms  of  the  contract 
with  the  passengers  the  owners  are  under  no 
lial»ility  to  forward  them  to  their  destination,  the 
master,  who  makes  arrangements  with  another 
vessel  to  carry  on  the  passengers,  does  so  as  the 
auent  of  the  passengers,  and  not  of  the  owners. 
Thr  JLir/posa.  (i.5  L.  J.,  Adm.  lOi  ;  [lS9fi]  P. 
27:^  ;  75  L.  T.  54  ;  45  W.  E.  191  ;  8  Asp.  M.  C. 
159. 

Power  to  Hypothecate.]  —  See  tit.  X.  Bot- 
tomry. 

Bankruptcy  of  Shipowner  —  Money  Payable 
under  Charterparty.]  —  See  ^^i'l■i/l.^  v.  JJi/re, 
infra,  col.  392. 

Mate  succeeding  to  Command  —  Death  of 
Master.] — Power  of  mate  to  bind  owners  by 
altering  rating  of  seamen.  See  Ilan.^'on  v.  lioijdon, 
infra,  col.  117. 

Power  to  extend  Lay  Days — To  give  Discharge 
from  Demurrage.] — See  ILdniait  v.  Peruviioi 
JVitrate  Co.,  infra,  col.  479. 

Coals — Charterer  to  Provide — Power  of  Master 
to  bind  Owner.] — See  The  Castleqate,  infra,  col. 
250. 


3.  Authority  to  sell   Ship  or  Cargo. 
Cargo.] — See  infra,  col.  523. 

Ship — Necessity  alone  justifies  Sale — Insur- 
ance.]— The  master  of  a  ves>el  has  no  power  to 
sell  her  so  as  to  affect  the  insurers,  except  under 
circumstances  of  stringent  necessity  :  such  cir- 
cumstances as,  after  sufficient  examination  of 
her  condition,  and  after  every  exertion  in  his 
power,  within  the  means  at  his  disposal,  to  extri- 
cate her  from  peril  or  to  raise  funds  for  the 
repair,  leave  him  no  alternative  but  to  sell  her  as 
she  is.  Cohequid  Murine  Insurance  Co.  v.  Sar- 
teaux,  L.  R.  G  P.  C.  319  ;  32  L.  T.  510  ;  23  W.  H 
892  ;  2  Asp.  M.  C.  536. 

No  Power  to  sell  Ship.] — The  master  cannot 
sell  the  ship,  even  in  case  of  nece.ssity,  without 
the  owner's  consent.     Anon.,  Sid.  pt.  i.'453. 

Wreck.]  —  The  master   cannot  sell   the 

ship,  even  when  wrecked,  without  the  owner's 
consent.     Tremenhere  v.  Tre.vlian,  3  Keb.  91. 

Power  to  sell  Ship  in  case  of  Necessity.] — 
In  case  of  absolute  necessity  to  save  something 
from  an  adventure  that  cannot  be  completed  the 
master  may  sell  the  ship — Per  Lord  Stowell.  The 
Fanny  and  Elniira,  Edw.  118. 


Sale  of  Cargo  not  justified  by  Circumotauces.] 
— On  the  19th  of  Ai)ril  an  Austrian  ship,  with  a 
valuable  cargo  on  boanl,  ran  upon  a  rock  on  the 
eastern  side  of  Algoa  bay,  distant  fifty  miles  by 
sea,  and  about  eighty  by  land,  from  Port  Eliza- 
beth. The  Austrian  consul  at  Port  Elizabeth 
came  to  the  spot,  and,  there  being  no  hope  of 
getting  the  vessel  off,  he  advised  the  master  to 
sell  her  with  the  cargo.  The  master  accordingly 
advertised  the  ship  and  cargo  for  sale,  and  they 
were  sold  in  one  lot  by  auction  on  the  30th  of 
April  for  9,500/.  after  a  brisk  competition.  The 
purchaser  got  some  part  of  the  cargo  out  of  the 
wreck,  but  on  the  19th  of  June  the  ship  went  to 
pieces  with  the  rest  of  the  cargo  on  board.  The 
owners  of  the  cargo  having  abandoned  it  to  the 
underwriters  as  a  total  loss,  the  underwriters  filed 
their  bill  to  have  the  goods  wliich  had  been  brought 
to  land  delivered  to  them  as  not  having  been  effec- 
tually sold.  The  master  had  not  gone  to  Port 
Elizabeth,  nor  endeavoured  to  procure  funds  to 
enable  him  to  save  the  cargo  ;  nor  had  he  made  any 
effort  to  induce  any  persons  to  undertake  the  sal- 
vage of  the  cargo.  Several  witnesses  at  Port  Eliza- 
beth deposed  that  in  their  opinion  no  person  could 
have  been  induced  to  undertake  the  salvage; 
others  gave  their  opinion  that  offers  to  save  the 
cargo  could  have  been  obtained  if  a  large  per- 
centage of  the  net  proceeds  had  been  offered 
There  was  a  good  deal  of  evidence  to  shew  that, 
in  the  opinion  of  persons  on  the  spot,  the  coiu'se 
which  had  been  adopted  of  selling  the  wreck  and 
cargo  was  the  most  advisable  one  in  the  interest 
of  all  parties  concerned  : — Held,  that  no  such 
necessity  was  proved  to  have  existed  as  would 
make  the  master  the  agent  of  the  owners  of  the 
cargo  to  effect  a  sale  :  that  the  sale  was  void ; 
and  that  the  plaintiffs  were  entitled  to  the 
cargo  saved,  subject  to  a  proper  allowance  for 
salvage  and  other  expenses.  Atlantic  Mutual 
Marine  Insurance  Co.  v.  Huth,  16  Ch.  D.  474  ; 
44  L.  T.  67  ;  29  W.  E.  3S7  :  4  Asp.  M.  C.  369. 

Onus  is  on  Master  to  prove  Necessity.] — 

The  authoritj'  of  the  master  to  sell  the  goods  of 
an  absent  owner  is  derived  from  the  necessity  of 
the  situation  in  which  he  is  placed  ;  and  conse- 
quently, to  justify  his  selling,  he  must  establish 
a  necessity  for  the  sale  ;  and  an  inability  to  com- 
municate with  the  owner.  Australasian  Steam 
Navigation  Co.  v.  Morse,  8  Moore,  P.  C.  (n.s.) 
482;  L.  R.  4  P.  0.  222  ;  27  L.  T.  357  ;  20  W.  R. 
728  ;  1  Asp.  M.  C.  407. 

Duty  to  sell  Cargo  in  case  of  Necessity.] — It 

is  the  master's  duty  in  a  j^ort  wheie  he  cannot 
communicate  with  the  owner  of  the  cargo  to  do 
what  is  necessary  for  its  preservation  ;  he  may 
bottomry  or  even  sell  it — Per  Lord  Stowell.  Tlce 
Gratitudine,  3  Rob.  259. 

Eight  of  Cargo  Owner  to  restrain  Master  from 
Selling — Terms.] — Where  a  vessel  has  become 
unable  to  proceed  on  her  voyage  without  repairs, 
the  owners  of  goods  shipped  on  board  the  vessel 
may  obtain  the  assistance  of  the  court  to  restrain 
the  captain  from  selling  the  cargo.  But  before 
the  court  will  grant  such  assistance,  the  plaintiffs 
must  shew  their  title  to  the  goods,  and  must 
settle  with  the  captain  for  what  is  due  to  him, 
and  must  exonerate  the  cajitain  from  his  contract 
to  deliver  the  goods  at  their  place  of  destination, 
and  from  all  liability  on  the  bills  of  lading. 
Rayne  v.  Benedict.  10  L.  J.,  Ch.  297  ;  5  Jur. 
598. 
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Exception  of  Perils  of  Sea — Unnecessary  Sale.] 
— Where  the  ship  is  unable  to  comiilete  her  voyage 
from  accident,  the  exception  of  "  dangers  and 
accidents  of  the  seas  and  navigation  "  does  not 
justif  V  the  master  in  selling  the  cargo.  Canaan  v. 
Meahurn,  1  Bing.  2-13 ;  8  Moore,  127  :  1  L.  J. 
(o.S.)  C.  P.  84.  See  Freeman  v.  East  India  Co., 
post,  col.  525. 

Stip  sold  by  Master — Possession.] — Possession 
of  a  ship  sold  hy  lier  master  ^vithout  owners  con- 
sent decreed  to  her  former  owners,  in  default  of 
appearance  by  the  purchasers.  The  Lagan, 
otherwise  Mlinax,  3  Hag.  Adm.  -118. 

4.  Primage  and  Premiums. 

Primage.] — Primage  belongs  of  right  to  the 
master,  and  nothing  but  an  express  agreement 
can  deprive  him  of  his  right  to  recover  it  from 
the  freighter.  An  agreement  by  the  master  to 
receive  from  the  owner  a  fixed  sum,  "  in  full  of  | 
all  cabin  and  other  allowances,"  does  not  divest 
the  master  of  his  right.  Best  v.  Saunders. 
M.  &  M.  208  ;  3  M.  &  R.  4  ;  7  L.  J.  (o.S.)  K.  B.  50. 
See  Cau(ihp>j  v.  Gordon,  3  C.  P.  D.  419;  27  W.R.  50. 

By  a  bill  of  lading  freight  was  to  be  paid  "  as 
per  charterparty.  with  primage  and  average 
accustomed"  :— Held,  that  the  reference  to  the 
charterparty  applied  to  the  freight  only,  and 
that  in  an  action  for  primage  the  charterparty 
need  not  be  produced.    Ih. 

"Where  there  is  a  written  agreement  between 
the  master  and  owners,  not  mentioning  primage, 
and  the  owners  have  received  payment  in  respect 
of  primage  from  the  freighters  : — Held,  that  the 
master,  by  the  usage  of  trade,  is  entitled  to  such 
payment.  Charlctun  v.  Cotesworth.  Ry.  Ac  Mood. 
17.5. 

As  to  what  amounts  to  an  agreement  as  between 
Rhif)owner  and  master  to  dispense  with  primage, 
see  Scuttx.  Miller.  5  Scott,  11 ;  3  Bing.  (N.C.)  811. 

Premiums  on  Bills.] — If  the  master  in  a 
foreign  port,  from  the  state  of  the  exchange, 
receives  a  premium  for  a  bill  drawn  upon  England 
on  account  of  the  ship,  this  belongs  to  his  owner, 
although  there  may  have  been  a  usage  for  masters 
of  ships  to  appropriate  such  premiums  to  their 
own  use.  BiploeU  v.  Blaehhurn,  3  Camp.  43  ; 
13  R.  R.  744. 

Master's  Gratuity— Liability  of  Consignee.]— 

See  Il>'u:.tt  v.  I'aul,  infra,  col.  400. 

5.  WACiics  AND  Disbursements. 
a.  Generally. 

Actions  for.] — A  master  is  entitled  to  sue  the  i 
ship  for  wages  as  earned  on  board  the  shij)  , 
within  24  &  25  Vict.  c.  10,  s.  10,  if  he  perfornie<l ; 
the  duties  of  master,  although  during  liis  service  i 
he  did  not  sleep  on  board  the  shij),  and  many  of 
his  duties  were  performed  on  shore.  The  Chief-  I 
tain,  Br.  cV;  Lush.  104  ;  32  L.  J.,  Adm.  lOG  ;  D  Jur.  | 
(N.S.)  3S8  ;  K  L.  T.  120  ;  11  W.  R.  537.  I 

He  may  also  sue  for  disbursements  made  by  i 
him  during  such  service  on  the  ship's  account, 
but  not  for  mere  liabilities  incurred,     lb. 

A  master  suing  for  wng<'S  and  disbursements  ; 
is  bound  to  funiish  accounts  before  Vjringing  his 
suit,  otherwise  he  will  not  be  entitled  to  his 
costs,     'me  Fleitr-de-Lis,  L.  R.  1  A.  &  E.  49  ;    12 
Jur.  (N.s.)  379. 

He  is   entitled,  under  17  &  18  Vict.  c.  104. 
83.  187,  191,  to  double  pay  for  the  number  of 


days  (not  exceeding  ten),  during  which  the  p.\".  - 
ment  of  his  wages  is  improperly  withheld;  but 
he  is  not  so  entitled,  if  he  himself  causes  the 
delay,  by  improperly  keeping  back  the  accounts 
of  the  ship.  Tlie  Prineess  Hclemi,  Lush.  190  ; 
30  L.  J.,  Adm.  137  ;  4  L.  T.  8G9.  Overruled  by 
The  Arina,  infra,  col.  95. 

The  17  &  18  Vict.  c.  104,  s.  189,  read  with 
s.  191,  extends  to  masters  of  ships.  The  Blahe- 
ney,  Swabey,  428  :  5  Jur.  (n.s.)  418. 

Being  compelled,  by  pressing  necessity  of  ill 
he:. 1th,  to  leave  his  ship  abroad,  he  is  entitled  to 
sue  immediatel}''  for  his  wages.  The  Rajah  of 
Cochin,  Swabey,  473. 

In    Admiralty.] — Formerly  the  master 

could  not  sue  in  adniiraltv  for  wages.  Clay  v. 
Snelqrove,  12  ilod.  4(>o  ;  Holt,  595  ^  Carth.  518. 
S.  P.,  The  Lord  Tlohart,  2  Dod.  104. 

Under  17  &  18  Vict.  c.  104,  s.  191,  the  master 
could  not  claim  in  admiralty  for  disbursements, 
unless  the  owners  or  mortgagees  made  a  claim 
against  him  ;  in  which  case  the  court  would 
examine  the  whole  account.  The  Caledonia, 
Swabey,  17  ;  2  Jur.  (N.s.)  48  ;  4  W.  R.  183. 

The  master  claimed  wages  from  the  mort- 
gagees in  possession  ;  they  claimed  to  deduct 
advances  without  going  into  the  accounts  to 
shew  that  they  were  entitled  to  do  so  : — Held, 
that  they  could  not  do  so.     Ih. 

Under  7  &  8  Vict.  c.  112,  s.  16,  the  master 
could  not  sue  for  wages  in  admiralty,  althougi» 
the  owner  had  compounded  with  his  creditors, 
I  and  had  been  released  from  his  debts.  The 
■  Tecum.<seh,  3  W.  Rob.  109. 

1  Arrest'  of  the  ship,  under  7  &  8  Vict.  c.  Ill, 
I  s.  22,  for  master's  wages,  the  owner  having  filed 
1  a  declaration  of  insolvency,  but  not  having  been 
'  made  bankrupt  :  —  Held,  illegal.  Tlie  Great 
i  Northern,  2  W.  Rob.  509.  S.  P.,  Tlic  Princrsn 
Itoyal,  2  W.  Rob.  373. 

Where,    in  an  action  for   master's  wages,   it 

appears  that,   at  the    institution    of    the  suit, 

I  accounts  are  outstanding  between  the  owners 

i  and  the  plaintifE.  and  that  the  same  have  not 

j  been  taken  or  settled,  and  that  within  two  days 

of  the  institution  of  the  suit  the  wages  are  i)aid, 

'the  owners  have  not  refused  to  ])ay  •'  wilhtuit 

sufficient  cause  "  within  the  meaning  of  s.  187  of 

the  Merchant  Shipping  Act,  1854,  and  therefore 

'  the  plaintiff  is  not  entitled  to  recover  ten  days' 

I  double  pay.     The  Turgot,  11  P.  D.  21  ;  54  L.  T. 

I  276  ;  34  W.  R.  552  ;  5  Asp.  M.  C.  548. 

■Wages  not  Dependent  on  Freight.] — The  rulo 

I  of  marine  law,  that  wages  depend  on  the  earning 

of  freight,  does  not  apply  to  the  wages  of  the 

master.     Ilawhins  v.  Twizell,  5  El.  l^:  Bl.  883  ; 

25  L.  J.,  Q.  15.  160;  2  Jur.  (N.s.)  302;  4  W.  R.  212. 

Therefore,  where  a  ship  is  lust,  tlie  .-idministra- 
trix  of  the  captain  is  entitled  to  maintain  an 
action  for  the  period  of  his  service  before  tlie 
loss.    Ih.  ,     , 

When  freight  has  been  earned,  the  master 
though  also  part  owner,  may  sue  in  thea(hniralty 
court^  for  his  wages  and  disbursements.  The 
Frronla,  37  L.  J.,  Adm.  60  ;  L.  R.  2  A.  &  ]•:.  65  ; 
17  L.T.  619;  16  W.  R.  585.  But  see  The  Sara, 
col.  99.  .     ^^. 

In  an  action  by  the  master  against  his  owners 
to  recover  wages  which  accrued  during  his  deten- 
tion in  a  foreign  port,  it  is  not  incumbent  on  him 
to  prove  that  freight  was  earned  :  it  is  sufficient, 
for  him  to  shew  that  he  has  performed  his  ser- 
vices ;  and  the  o^vner8  must  adduce  evidence  to 
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prove  that  he  is  not  entitled  to  remuneration. 
Jirown  V.  Millener,  1  Moore,  G.")  ;  7  Taunt.  'M'.)  ; 
IS  11.  R.  41IH.  <SV  /77«»  XXVI.  Admiralty  Law 
AND  ruACTlCE,  infra,  col.  yo2. 

Part  Owner — Mortgage  of  Part.] — F.  and  S., 

both  rcsidiiiu'  at  Halifax,  Nova  Scotia,  were  the 
owners  each  of  a  moiety  of  a  ship  and  cargo.  F. 
(as  it  was  alleged)  mortgaged  his  moiety  to  S. 
'ITie  ship  saileil  in  November,  18()8,  from  that 
port,  F.  being  the  master.  After  so  sailing,  S. 
assigned  his  own  moiety  and  the  other  moiety, 
of  which  he  was,  as  he  alleged,  mortgagee,  to  13., 
of  Liverpool,  who,  on  the  arrival  of  the  ship  at 
Cork,  ordered  F.  to  take  her  round  to  Liverpool. 
F.  declineLl  to  obey  that  order,  on  the  ground 
that  he,  F.,  was  the  owner  of  a  moiety  of  cargo 
and  ship,  and  he  denied  in  strong  language  in  a 
letter  to  B.  that  he  had  mortgaged  his  moiety  to 
<S.  The  ship  and  cargo  were  arrested  by  order  of 
the  admiralty  court  and  sold,  at  a  price  iusuf- 
tieient  to  cover  the  expenses  : — Held,  that  F. 
was  entitled  to  his  wages  as  master  earned  on 
board  the  ship,  even  though  he  was  part  owner, 
and  that  the  owner  of  the  other  moiety  must 
p;iv  him  a  moietv  of  such  wages.  The  Joscjih 
Dv.ifer,  20  L.  T.  Si'O. 

Claim  to  Equitable  Share.] — In  a  suit  for 
wages  between  an  owner  and  the  master,  who  is 
also  a  part  owner,  the  court  can  take  no  cog- 
jaisance  of  a  claim  by  the  master  to  an  equitable 
.share  in  the  vessel.     The  B.  Jex,  13  L.  T.  22. 

Contract — Independent  Condition.] — The  cap- 
tain of  a  South  Sea  whaler  eoveijanted  with  the 
(Ijfendant  that  he  would  proceed  to  the  fishery 
and  procure  a  cargo  of  sperm  oil,  or  as  great  a 
])roportion  as  might  be,  under  all  circumstances, 
within  his  power  to  obtain  ;  would  return  to 
London,  and  at  his  own  cost  deliver  the  cargo  ; 
would  obey  instructions,  be  frugal  of  provisions, 
and  not  dispose  of  any  of  them  without  account- 
ing for  the  same  ;  and  would  not  smuggle  or 
tj-ade,  or  permit  anyone  on  board  to  do  so.  The 
defendant  covenanted,  on  performance  of  the 
Iv'cfore-mentioned  terms  and  conditions  on  the 
part  of  the  captain,  to  pay  him  a  certain  propor- 
tion of  the  net  proceeds  of  the  cargo  : — Held, 
tliat  the  captain's  covenants  were  independent, 
and  that  the  performance  of  them  was  not  a 
condition  precedent  to  an  action  on  the  defen- 
dant's covenant.  Starers  v.  C'urli»//,  3  Bing. 
(N.C.)  3.5.5  ;  3  Scott,  710 ;  2  Hodges,  2i57  ;  6  L.  J., 
(J.  P.  41. 

Executed.] — A  declaration  stated,  that 

I'Ik'  defendant  was  possessed  of  a  ship,  and  the 
j.laintiff  was  a  master  mariner,  having  interest 
in  the  island  of  N.,  in  the  West  Indies,  for  load- 
ing a  vessel ;  and  it  having  been  proposed  by 
the  plaintiff  to  the  defendant  that  the  defendant 
should  give  the  plaintiff  the  command  of  the 
>hip  for  a  voyage  to  the  West  Indies  and  back, 
thijreupon  it  was  agreed,  that,  in  consideration 
of  the  plaintiff  having  interest  in  N.  for  loading 
i)  vessel,  the  defendant  would  give  the  plaintiff 
tlie  command  of  the  ship,  with  the  understanding 
that  he  would  use  all  possible  exertions  for  the 
])enefit  of  the  ship  and  the  owners  thereof, 
L._nd  that  for  .such  services  the  defendant  would 
))ay  the  plaintiff.  Averment,  that,  in  pursuance 
i,f  the  agreement,  the  defendant  gave  the 
idaintiff  the  command  of  the  ship,  and  that  he 
set  out  in  command  of  the  ship  on  the  voyage, 
and    safelv  delivered  the  outward   cargo;  that, 


finding  that  a  homeward  cargo  was  not  likely  to 
be  obtained  at  N.  without  disadvantage  to  the 
ship  and  the  owners,  the  plaintiff  proceeded  to 
the  West  Indies,  and  there  procured  a  homeward 
cargo,  and  safely  delivered  tlie  same,  and  then 
resioned  the  command  of  the  sliip  into  the  hands 
of  the  defendant ;  and  that,  during  all  the  time, 
the  plaintiff'  used  all  possible  exertions  for  the 
benetit  of  the  ship  and  the  owners.  Breach, 
nonpayment  bj'  the  defendant.  I  lea,  that  the 
plaintiff  did  not  use  all  possible  exertions  for 
the  benefit  of  the  ship  or  of  the  owners  : — Held, 
first,  that  a  sufficient  consideration  appeared  on 
the  face  of  the  declaration,  the  contract  having 
been  executed  by  the  jilaintiff.  Mills  v.  BlackaU, 
11  Q.  B.  3.58  ;  17  L.  .J.,  Q.  B.  31  ;  12  Jur.  93. 

Held,  secondly,  that  the  plea  shewed  only  a 
partial  failure  of  the  consideration,  and  was, 
therefore,  insufficient.     Ih. 

Counter-claim  in  Action  f-r  Wages.] — In  .an 
action  of  wages  by  m.aster  against  shipowner, 
the  defendant,  by  way  of  set-oft'  and  coimter- 
claim,  claimed  damages  for  the  loss  of  the  ship 
by  the  negligence  of  the  plaintiff  : — -Reply,  that 
the  ship  was  insttred  against  a  total  loss,  and 
that  the  underwriters  had  paid  or  agreed  to  pay 
to  the  owners  the  whole  amount  paj-able  by 
them  on  a  total  loss: — Held,  on  demurrer,  that 
the  reply  was  bad,  because  tl;e  [)laiutiff  had  not 
pleaded  that  the  money  had  been  actually  paid 
to  the  defendant,  or  that  the  counter-claim  had 
been  brought  without  the  authority  of  the  under- 
writers. The  Sir  Ch" vies  Napier.  5  P.  D.  73  ;  43 
L.  T.  364  ;  28  W.  R.  718  ;  4  Asp.  M.  C.  321— C.  A. 

Jurisdiction  of  County  Court.] — A  contract 
that  a  master  mariner  shall  take  a  share  of  a 
fishing  adventure  and  bear  a  share  of  certain 
disbursements  is  a  contract  of  wages  by  the 
general  maritime  law,  independently  of  the 
Merchant  Shipping  Amendment  Act,  1873  (36 
&  37  Vict.  c.  85),  s.  8  ;  and  jurisdiction  over 
such  a  contract  is  conferred  on  county  courts 
having  admiralty  jurisdiction  by  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  3 2 
Vict.  c.  71),  s.  3,  sub-s.  2.  The  Blessing,  3  P.  D. 
35  ;  38  L.  T.  259  ;  26  W.  R.  404  ;  3  Asp.  M.  C. 
561.  See  The  Dictator,  38  L.  T.  947  ;  4  Asp.  M.  C. 
19,  infra,  col.  940. 

See  also  XXVI.  ADMIRALTY  LAW  AND  Prac- 
tice. 

Liability  for  Necessaries.] — The  captain  who 
gives  directions  for  rejjairs,  is  liable  to  a  trades- 
man in  the  first  instance,  if  it  does  not  appear 
that  any  credit  was  given  to  the  owners.  Essenj 
V.  Cohh,  5  Car.  &  P.  358. 

Where  goods  were  ordered  for  a  ship  by  the 
owner,  before  the  appointment  of  the  captain, 
though  some  were  not  delivered  till  afterwards, 
yet  as  no  personal  credit  was  given  to  the 
captain,  he  was  not  answerable  for  any  of  them. 
Farmer  v.  Bavies,  1  Term  Rep.  108  ;  1  R.  R. 
159.  See  Nicholson  v.  llounsey,  15  East,  384  ;  13 
R.  R.  501.  And  The  Marco  Polo,  24  L.  T.  804  ; 
1  Asp.  M.  C.  54. 

Disbursements — From  what  Time,] — A  master 
can  only  claim  against  his  ship  for  disbursements 
from  the  date  on  which  he  is  placed  on  the 
ship's  register  as  master.  The  Alhioii.  27  L.  T. 
723;  1  Asp.  M.  C.  481. 

Counter-claim  on  Accounts  when  a  Co- 
owner, 1 — In  a  cause  of  wages  and  disbursements 
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institr.ted  on  behalf  of  n  master,  himself  a 
co-owner,  against  other  part  owners,  they  may 
plead  in  answer  that  on  a  balance  of  account 
between  the  plaintiff  as  master  and  co-owner 
and  the  defendants  nothing  is  due  to  the  plain- 
tiff, and  set  up  a  counter-claim  for  a  balance 
dii'^  to  them.  Thr  CHij  of  Mohilr.  48  L.  J..Adm. 
41  ;  L.  R.  4  A.  i:  E.  IDl  :  21)  L.  T.  40i)  :  22 
^\.  R.  ll'l  :  2  Asp.  :\i.  C.  12:;. 

Defence  on  Criminal  Charge — Forfait.] — 

A  master,  while  at  a  Imeitrn  jioit  witli  a  home- 
ward-bound vessel,  incurred  cx[)enses  in  defend- 
ing himself  again-t  a  chaige  of  murder,  mali- 
ciously brought  by  two  of  the  crew,  whom  he  had 
censured  for  misconduct.  The  master  was  tried 
and  acquitted,  and  bound  over  in  lOZ,  to  prose- 
cute the  men  for  i)erjury.  He  forfeited  the  lOZ. 
in  order  to  return  with  the  ves-sel  to  England  : — 
Held,  first,  that  he  was  entitled  to  the  expenses 
of  his  defence,  on  the  ground  that  the  chaige 
originated  directly  from  the  performance  by  the 
master  of  his  duty  to  his  owners  in  chastising 
the  men.  The  James  Siv] don. 'ii't  L.  .T.,  Adm,  117  ; 
L,  E.  1  A.  &  E.  C2  ;  12  Jur.  (N.S.)  GO'.t  ;  14  W.  11, 
973, 

Held,  secondly,  that  he  was  entitled  to  be 
allowed  the  10/.  foifeit,  as  it  was  for  the  interest 
of  his  owners  that  the  master  s-hould  not  be 
delayed  in  returning  with  the  vessel,     Ih. 

Bills   of  Exchange,] — U))on  an  appeal 

from  the  report  of  tlie  legistrar  and  mercbants 
as  to  a  master's  claim  for  wages  and  disburse- 
ments,  the   following  items  were  objected  to : 

1.  Sums  of  money  for  which  the  master  as  well  as 
the  ship  was  liable,  but  which  he  had  i  ot  paid. 

2,  Slops  supplied  to  .seamen,  who  afterwards 
deserted,  'A.  Tlie  amount  of  a  dishonoured  bill 
of  e-xchange  drawn  for  ship's  purposes  by  the 
master  upon  the  managing  owner,  but  it  was 
doubtful  wheiher  the  master  had  received  notice 
of  the  dishonour  :— Held,  as  to  the  lirst  item 
that  the  claim  miglit  be  allowed  ujion  proof  to 
the  .satisfaction  of  tiie  registrar  that  the  sums 
were  actually  paid.  'I'he  Feron'ui.  Wl  L.  •).,  Aiini. 
eo  ;  L.  K.  2  A.  &  K.  05  ;  17  L.  T.  (Jll)  ;  K;  W.  U. 
58.0.     But  see  The  Sara,  post,  col.  OiK 

Held,  secondly,  that  the  items  for  slops  were 
pro])erlv  allowed.     Ih. 

Held!  thirdly,  that  as  to  the  amount  of  the 
bill  of  exchange,  even  if  notice  of  dishonour  had 
not  been  waived,  the  master  luid  not  claimed  the 
benefit  of  notice,  and  that  therefore,  as  he  was 
liable  for  the  ainnunt,  the  item  was  properly 
allowed,     Jb. 

There  i.s  no  implii'd  undertaking  on  tii'-  part 
of  the  owner,  tlial  a  bill  of  exchange,  drawn  hy 
the  mastcron  a  third  person,  for  money  advanced 
for  the  ship's  use,  shall  be  duly  honoured. 
JJarher  v,  Jivothei-xtone,  4  Catnp,  2r>4, 

When  the  owners  of  a  ship  in.struct  tiie 
captain  to  maki;  purchases  in  a  foreign  country, 
and  to  draw  bills  ujion  them  in  ijaymciit,  the 
promise  imi)lied  by  law  is  not  a  promise  to 
accept  or  pav  the  bills,  but  a  promise  to  indem- 
nify the  captain  against  any  loss  or  damage 
sustained  by  liirn  from  having  diawn  the  bills. 
Jlunlleii  V.  Sumlerxoiu  1  Car.  iV  M.  4t>7. 

In  Ai.ril  and  May,  1880.  the  master  of  a 
Kteam-.hi])  obtaine.l  at  a  British  colonial  port 
coals  for  the  shii),  and  paid  for  tliem  by  bills  of 
exchange  drawn  on  the  charterers  of  the  ship. 
'ii:e  ij.Hs  were  dishonoured  by  the  charterers, 
and  in  August,  18^0,  the  master  was  served  with 


a  writ  in  an  action  brought  to  recover  the 
amount  of  the  bills.  Judgment  in  this  action 
was  recovered  aeainst  the  master  in  July,  1881. 
In  October,  1881,  the  steamshi[)  was  sold,  and 
the  master  in  November,  1882,  instituted  an 
action  of  disbursements  against  her  and  her 
f|■ei^ht.  The  puichasers  ai)peared  and  put  in 
bail.  At  tiie  hearing  of  the  action  the  juilgmcnt 
recovered  against  the  plaintiff  in  August,  1881, 
remained  still  in  force  and  unsatisfied,  and  the 
plaintiff  claimed  to  recover  as  a  disbursement 
the  amount  for  which  he  was  liable  under  it  : — 
Held,  that  tiie  liability  of  the  plaintiff  to  .satisfy 
the  judgment  against  him  must  be  considered  as 
a  disbursemeni  in  respect  of  which  a  maritime 
lien  existeil  under  the  10th  section  of  the 
Admiralty  Court  Act,  ISGl.  The  Falvport,  .52 
L.  J.,  Adm.  21  ;  8  P.  D.  48  ;  48  L.  T,  53G  ;  31 
W.  R,  616:  5  Asp.  M.  C.  62. 

Held,  also,  that  the  right  to  enforce  such  lieu 
had  not  been  lost  by  any  want  of  reasonable 
diligence  on  the  part  of  the  jdaintiff.  and  that 
his  claim  must  be  pronounced  for.     //;. 

Recovery  against  Owner  of  Disbursements 
Paid  to  Shipwright.] — When  sjiipwriglits  exe- 
cute repairs  t(j  a  ship  at  the  order  of  the  master 
given  under  circumstances  by  which  the  shi[)- 
wrights  acquire  a  right  to  claim  against  either 
the  owners  or  the  master,  and  they  elect  to 
claim  against  the  master,  the  latter  may,  in  an 
action  for  wages  and  disbursements,  proceed 
against  the  ship  and  recover  for  the  amount  of 
such  shi|)wright's  claim  as  a  disbuisement  made 
on  ship's  account.  The  Limerirh.  34  L.  T.  70S  ; 
3  Asp.  M.  C.  206— C.  A, 

Sum  Paid  under  Bend  given  on  Collision,] — 
When  a  shi])  through  the  default  of  her  master 
has  run  into  and  dama'jed  another  ship,  and  the 
master  of  the  former  has  in  respect  of  such  col- 
lision given  a  bond  forthe  amount  of  tlictlaniage 
binding  him.self  and  his  owners  and  the  ship.  In; 
being  himself  a  wrong-doer,  cannot,  in  an  action 
for  wages  and  disl)ui>ements.  claim  the  amount 
of  such  bond  or  to  be  indeiiinilied  against  any 
claim  to  be  made  against  liini  thereunder  in 
resijcct  of  the  collision.  //'.  R'/versitui  4."> 
L,  J.,  A<lm.'.t7:   1   1'.  1).  2'.t2. 

Misconduct  -Master  taking  Ship  to  Sea  -  Mort- 
gagee Wrongful  Dismissal.  J — A  mortgagee  took 
possession  ot  a  >hqi  by  put  I  ing  a  man  on  board  and 
giving  notice  tt)  the  master.  The  latter,  by  order 
of  flic  mortgagor,  took  the  vessel  to  sea  willi  the 
man  in  j.ossission  on  board.  In  an  action  by  the 
master  for  wages,  and  for  roni|ieusalion  for 
wioimful  disiiii>sal,  the  registrar  awaide  1  him  a 
sum  as  compensation,  being  the  amount  of  wages 
payable  for  two  months  after  tin- mortgagee  took 
possession  :— Held,  on  appeal,  that  the  mast.-r 
had  been  guiltv  of  mi-conduct  m  taking  tlie 
vessel  to  sea,  and  <-ould  not  as  against  the  niorl- 
LM.rce  be  properlv  awarded  any  ^um  as  compen- 
s'ltlon  for  wrongful  <lisinissal.  The  Fair/iorf,  r.4 
L.  J.,  Adm,  3  -.  10  v.  1).  13  :  r.2  L.  T.  62  :  33  W.  R, 
448:  5  Asp.  M.  <".  348. 

Fraud  of  Managing  Owner  —  Privity  of 
Master.  ]-A  mas.ei  on  hi-  appointment  agreed 
with  the  managing  owner  that  he,  th<;  m.a.ster 
should  find  the  provisions  for  the  oflicers  and 
crew  at  a  certain  rate  per  day.  1  ho  master  sub- 
sequentlv  agreed  with  the  managing  owner,  who 
was  also'a  shii.'s  store  dealer,  that  the  managiii<r 
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owner  should  supply  the  provisions  and  should 
charge  them  against  moneys  of  the  master  which 
he  held  in  his  hands.  The  managing  owner, 
however,  debited  his  co-owners  with  the  costs  of 
the  provisions,  and  fraudulently  applied  the 
master's  money  to  his  own  purposes  : — Held, 
in  an  action  in  rem  against  the  owners  by  the 
master  to  recover  wages  and  disbursements,  that 
the  master  was  entitled  to  credit  for  such  an 
amount  in  the  settlement  of  his  accounts  with 
the  owners,  the  fraudulent  application  of  his 
money  by  the  managing  owner  being  a  wrong 
done  to  the  co-owners  for  which  he  was  not 
responsible.  The  Dora  H'ulh/,  .54  L.  T.  467  ;  5 
Asp.  M.  C.  550. 

Eight  to  Wages  up  to  Final  Settlement  of 
Claim,] — x\.  master  is  not  entitled  under  tlie 
Merchant  Seamen  (Payment  of  Wages)  Act, 
1880.  s.  4,  to  wages  up  to  the  final  settlement  of 
his  claim.  ThrArhia,  50  L.  J.,  Adm.  57;  12  P.  D. 
118  ;  57  L.  T.  121  ;  35  W.  K.  (554  ;  6  Asp.  M.  C. 
141. 

Right  to  Ten  Days'  Double  Pay.] — A  master  is 
not  entitled  under  ss.  187  and  191  of  the  Merchant 
Shipping  Act,  1854,  to  the  double  pay  for  delay 
in  the  payment  of  wages  recoverable  by  "  sea- 
men "  under  the  former  section.  The  Princess 
Helena  (Lush.  190)  overruled.     Ih. 

"Under  the  provisions  of  s.  187  of  the  Merchant 
Shipping  Act,  1854,  and  s.  4  of  the  Merchant 
Shipping  Act,  1880,  as  to  nonpayment  of  wages, 
the  right  to  recover  ten  days'  double  paj'  and 
wages  to  the  time  of  final  settlement  is  not 
enforceable  where  there  is  a  bona  fide  question 
as  to  liability.  The  Eahiiow,  53  L.  T.  91  ;  5 
Asp.  M.  C.  479. 

Taking  Bill  of  Exchange.] — The  master  took 
a  bill  of  exchange  from  the  shipowner  in  pay- 
ment of  a  balance  dite  for  wages  and  disburse- 
ments : — Held,  that  he  could  sue  in  admiraltv 
for  wages  under  17  &  18  Vict.  c.  112,  s.  16.  The 
Sindtih,  15Jur.  865. 

Neglect  to  make  Protest — Admiralty  Juris- 
diction.]— The  omission  of  the  master  to  make  a 
correct  protest  as  to  damage  to  goods,  whereby 
the  cargo  owner  is  prevented  from  recovering 
average  and  insurance  moneys,  is  not  a  matter 
over  which  the  admiralty  court  has  jurisdiction 
r.rdor  i.'4  Vict.  c.  10,  s.  6.  Tlie  Santa  Anna,  32 
L.  J.,  Adm.  198. 

Misconduct  —  Habitual      Drunkenness      of 

Master.] — A  shipmaster  who  has  been  habitually 
(h"ink  dining  his  employment  cannot  maintain 
an  action  for  his  wages.  The  JIaclcod,  50  L.  J., 
A(hn.  6  ;  5  P.  D.  254  ;  29  W.  R.  34.  Ayid  see 
FoRFElTUKE,  infra,  col.  103. 

Wrongful  Discharge.] — A  master  wrongly  dis- 
I'harged  abroad  is  entitled  to  wages  until  he  gets 
other  employment,  or  (semble)  until  the  end  of 
the  voyage.  The  Camilla,  Swabey,  312  ;  6  W.  R. 
840.     And  see  Tlie  Fairport,  supra,  col.  94. 

Deductions  for  Misconduct.] — In  a  suit  by 
the  master  for  his  wages  the  owners  may  deduct 
the  amount  of  any  loss  he  has  occasioned  them 
bv  his  misconduct.     The  Bepitlse,  4  Kot.  of  Cas. 

Disbursements— Liability  on  Bill.] — In  an 
action  for  master's  wages,  a  mortgagee  inter- 
vening and  declaring  to  set  up  a  right  of  set-ofE 


or  counter-claim,  but  not  filitig  any  such  counter- 
claim in  the  registry,  but  only  a  statement  that 
he  objected  to  all  the  claims  in  the  master's 
account  except  those  relating  to  the  payment  of 
wages  and  the  wages  claimed,  must  submit  to  a 
settlement  of  all  the  accounts  between  the  master 
and  the  ship,  exclusive  of  any  private  account 
between  the  master  and  the  owner  in  respect  of 
extraneous  matters.  The  Glentanner,  Swabey, 
415.  Overnded,  see  The  Sara,  14  App.  Cas.  209, 
infra,  col.  99. 

In  this  settlement  the  amount  of  a  bill  drawn 
by  the  master  on  the  owners  for  the  ship  and 
dishonoured  by  them,  for  which  judgment  has 
been  recovered  against  the  master,  but  execution 
not  levied,  is  to  be  taken  into  account.     Ih. 

Disbursements  and  Liabilities.] — The  master 
of  a  British  ship  drcAV  a  bill  of  exchange  on  her 
owners  in  favour  of  the  vendors  of  necessaries 
supplied  to  her  in  a  home  port  on  her  owners' 
request.  The  bill  was  accepted  bj'^  the  owners 
and  afterwards  dishonoured,  and  the  master  was 
sued  upon  it  to  judgment : — Held,  that  he  had 
not  made  a  disbursement  or  incurred  a  liability 
on  account  of  the  ship  under  s.  1  of  the  Merchant 
Shipping  Act,  1889,  so  as  to  be  entitled  to  a 
maritime  lien  upon  the  ship.  The  Orienfa, 
Elliott  y.  The  Orienta  {Owners)  ;  64  L.  J.,Adin. 
32;  [1895]  P.  49;  11  R.  687;  71  L.  T.  711  : 
7  Asp.  M.  C.  529— C.  A. 

Payment  of  Seamen's  Wages — Eecovery 

in  Admiralty  by  Master,] — The  master  leaving 
paid  the  seamen  tlioir  wages  could  not  (formerly) 
sue  the  owners  in  admiralty.  Anon.,  Fortesc.  2o0. 

Coals — Charterer  liable  to  supply — Bill 

by  Master  on  Owner.] — See  Tlie  Castletiate,  infra, 
col.  98. 

Lien  for  Disbursements — Enforcement — 

Winding-up.] — The  master  of  a  ship  belonging 
to  a  company  drew  a  bill  on  the  company  for 
necessaries  supplied  to  the  ship,  which  was 
accepted,  but  was  dishonoured  at  maturity. 
He  paid  the  bill,  and  claimed  repayment  from 
mortgagees  who  had  taken  possession  of  the 
ship.  On  the  following  day  an  order  was  made 
for  winding  up  the  company.  The  master  then 
applied  in  the  winding-up  for  leave  to  take 
proceedings  in  the  admiralty  court,  and 
obtained  an  order  giving  him  leave.  The 
liquidator  applied  to  discharge  this  order,  and 
an  order  was  made  for  the  liquidator  to  pay 
into  court  to  a  separate  account  to  meet  the 
claim  I'M.,  which  exceeded  the  principal  and 
interest,  the  master  undertaking  not  to  proceed 
in  the  admiralty  court ;  the  paj'ment  to  be 
without  prejudice  to  any  application  by  him  to 
increase  the  amount.  The  150Z.  was  paid  in, 
and  he  applied  to  increase  the  amount  so  as  to 
cover  the  costs  of  defending  an  action  brought 
against  him  by  the  holder  of  the  bill,  and  his 
costs  of  the  application  in  the  winding-up. 
The  Vice-Chancellor  ordered  the  principal  and 
interest  on  the  bill  to  be  paid  to  the  master  out 
of  the  150Z.,  and  the  residue  to  be  paid  to  the 
liquidator  : — Held,  that  though  if  thera  had  not 
been  mortgagees  in  possession  of  the  ship  the 
jn'opcr  mode  of  enforcing  the  master's  lien  on  the 
ship  would  have  been  by  application  in  the 
winding-up,  the  order  giving  leave  to  proceed 
in  the  admiralty  court  was  a  proper  order,  the 
mortgagees  not  being  parties  to  the  winding-up; 
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and  that  tlia  master  was  entitled  to  all  his  costs 
before  the  vice-chancellor  as  costs  properly 
incurred  by  a  morteagee  in  enforcing  his 
security,  llio  Grande  Do  Svl  iSfeamsJiij}  Co., 
In  re,  46  L.  J.,  Ch.  277  :  5  Ch.  D.  282  ;  36  L.  T. 
m'6  ;  25  W.  R.  328  ;  3  Asp.  M.  C.  424. 

Detention  Money  as  Witness.] — In  calculating 
the  amount  due  to  a  master  for  detention  money 
and  board  whilst  detained  ashore  as  a  witness, 
:'n  a  cause  for  the  recovery  of  liis  wages,  the  fact 
that  he  through  his  wife  carries  on  a  business  will 
not  deprive  him  of  his  right  to  be  allowed 
detention  money  :  bixt  if  he  lives  at  his  place  of 
business  during  his  detention,  the  fact  that  he 
can  live  more  cheaply  at  home  than  elsewhere 
is  to  be  taken  into  consideration  in  fixing  the 
amount  to  be  allowed  for  subsistence  monev. 
The  Royal  Famihj,  31  L.  T.  704  ;  2  Asp.  M.  C. 
421. 

Chancery  Suit  between  Owners  and  Mort- 
gagees— Master's  Costs.] — The  captain  of  a  ship 
served  a  notice  on  the  trustees  of  the  docks,  in 
which  the  cargo  of  the  ship  was  being  discharged, 
not  to  suffer  its  removal  till  the  freight  was  paid, 
and  wrote  to  the  owners  of  the  ship  to  inform 
them  that  he  had  stopped  the  cargo  till  the 
wages  of  himself  and  the  seamen  had  been  paid. 
In  a  suit  between  the  owners  and  the  mortgagee 
of  one  of  them,  the  captain  was  made  a  party, 
and  did  not,  by  his  answer,  disclaim.  The  chief 
clerk  found  that  certain  sums  were  due  to  him 
in  ix'spect  of  wages,  but  that  other  sums  claimed 
%vere  not  due : — Held,  that  the  plaintiff  was 
justified  in  making  the  captain  a  party,  and 
that  the  latter  was  justified  in  not  disclaiming, 
and  was  therefore  entitled  to  his  costs.  Alcx- 
<i)ulcr  V.  Simmti,  20  Ceav.  123  ;  24  L.  J.,  Ch.  618. 


b.  Lien. 

Ship's  Eegister.] — The  master  has  no  lien  on 
<  he  certificate  of  registry.  Gibson  v.  /?///«,  6  Hare, 
112. 

The  master,  whether  co-owner  or  not,  has  no 
lien  upon  a  certificate  of  registry  or  ship's  papers 
in  case  of  wrongful  dismissal.  The  St.  Ola.f, 
2  1'.  D.  113  ;  35  L.  T.  428  ;  3  Asp.  M.  C.  268.  ' 

For  what.] — The  master  has  at  common  law 
a  possessory  lien  on  the  cargo,  not  only  for 
fieight,  but  also  for  general  average.  Galavi 
(Cargo  ox),  3  N.  R.  254  ;  Br.  &  liUsh.  167  ;  2 
.Mooie,  P.  0.  (N.s.)  216  ;  33  L.  J.,  Adm.  97  ;  10 
Jur.  (N.s.)  477  ;  9  L.  T.  550  ;  12  W.  R.  495. 

A  captain  who  has  entered  into  engagements 
f)ii  accouTit  of  the  sliij),  thereby  aajuires  a  lien 
<in  the  goods,  and  on  the  freight,  to  the  extent 
of  his  engagements.  W  hite  v.  Jinrliig,  4  Esp. 
22  ;  6  R.  R.  836.  S.  P.,  The  Panfhea,'2b  L.  T. 
3H9  ;  1  Asp.  M.  C.  133. 

P>iit  he  has  no  lien  on  the  ship  for  money 
expended,  or  debts  incurred  by  liim  for  rc|)air8 
I  lone  to  it  on  the  voyage.  Jlii.iKrij  v.  Chrintic, 
9Ea.st,  426:  13  Ves.  599. 

Nor  on  tlie  freight  for  his  wages,  nor  for  his 
disl)ursenients  on  account  of  thi-  shiii  during  the 
voyaL'c,  nor  for  the  premiums  ])aid  by  himalnoad 
fur  t lie  purp(jse  of  pror^uring  the  cargo.  Smith 
V.  riiimmrr.  1  B.  &  Aid.  575  ;  19  R.  R.  391. 

Kor  for  wages,  stores  or  rcjMiirs  done  in 
England.      Milking  v.  Carmirharl,  I  Dougl.  101. 

A  master  lias  no  lieu  on  the  sliip  or  frciglit  for 
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wages,  nor  for  any  expenditure  which  he  may 
make  in  the  ordinary  discharge  of  his  duties  as 
master,  however  necessaiy  for  the  performance 
of  the  voyage.  But  the  case  becomes  one  of 
ordinary  principal  and  agent,  where  he  makes 
a  special  contract,  in  itself  ultra  vires,  in  order 
to  fulfil  which  he  incurs  special  expenses  ;  if 
the  owner  adopts  the  benefit  of  that  contract,  he 
must,  in  equitv.  also  bear  its  burdens.  liri.stoio 
V.  Whitmore.  9  H.  L.  Cas.  391  :  31  L.J..  Cli.467; 
8  Jur.  (x.s.)  291  ;  4  L.  T.  622  ;  9  W.  R.  G21. 
Afiirming  1  Johns.  96 ;  4  De  Cf.  &  J.  325  ;  6 
Jur.  (N.s.)  29.  Reversing  28  L.  J.,  Ch.  801  ; 
1  L.  T.  173;  7W.  R.  150. 

The  master  has  no  lien  upon  freight  for  his 
wages  or  other  demands,  unless  it  is  a  matter  of 
express  stipulation  between  himself  and  his 
owner.  Atliimon  v.  Cote.nvorth.  5  D.  &  R.  552  ; 
3  B.  &  C.  647  :  1  Car.  &  P.  339  ;  3  L.  J.  (o.S.) 
K.  B.  104  ;  27  R.  R.  450. 

Where  Unsatisfied  Judgment  against  Master 
for  Necessaries.]— See  The  Fairjwrt,  8  P.  D.  48, 
sa[)ra,  col.  94. 

Lien  not  lost  hy  taking  Mortgage  of  Ship.] — 

A  master  is  not  deprived  of  his  lion  for  wages 
and  disbursements  by  the  fact  that  he  has  taken 
a  mortgage  on  the  ship  for  the  balance  of  his 
wages  and  disbursements,  more  especially  if  the 
shipowner  has  concealed  from  him  the  fact  that 
there  was  a  prior  mortsage.  The  Albion,  27 
L.  T.  273  ;  1  Asp.  M.  C.  481. 

Priority.]  — Sec  post.  col.  101.  and  The  Queen, 
19  L.  T.  706:  The  Bangor  Castle,  infra,  col. 
120. 

Delay.] — See  The  Chir/fnin.  infra,  col.  101. 

Under  Tortious  Hirer — Release.] — The  relea.se 
by  tiie  master  of  his  personal  claim  against  the 
slii])owner  for  wages  does  not  operate  as  a 
release  of  the  sliip  fioni  his  lien  for  such  wages. 
Tlie  fact  that  the  master  was  hired  by  one  who 
had  fraudulently  oljtained  possc^^ion  of  the  ship, 
will  not  jircvcnt  the  master  having  a  lieu  upon 
the  ship  for  his  wages  and  disbursements,  if  he 
has  discharged  liis  thilies  in  igtiorance  of  the 
fraud.  Th-  Eihein,  Br.  vV:  Lush.  211  :  33  L.  J., 
Adm.  197;  10  E.  T.  658:  12  W.  R.  992.  But 
see  'The  Sara,  infra,  col.  99. 

Colonial  Law.]— By  17  &  18  Viet.  c.  104, 
s.  191.  a  master  lias  a  lien  for  his  wages  in  the 
vice-admiralty  court,  wiiatever  may  be  the 
municipal  law  of  tlic  colony.  The  Rajah  of 
Coehin,  Swabcy,  473. 

Disbursements  —  Maritime  Lien  —  Master's 
Authority.] — A  master  of  a  sliip  acquires, 
uinlcr  s.  1  of  the  Merchant  Shipjiing  Act,  1889, 
no  lien  u|)on  the  ship  for  dishiirsenionts  for 
which  he  has  no  authority  to  bind  t\\r  owner. 
The  C(i.itleq(iti\  Monian  v.  CantleijaW  Steamship 
Co.,  62  L.  J.,  P.  C.  17  ;  [1893]  A.  C.  38  ;  1  R.  97  ; 
08  L.  T.  99  ;  41  W.  R.  349  ;  7  Asp.  M.  C.  284— 
H.  L.  (Ir.) 

Where  no  \'w\\  on  the  ship  exists,  there  ran  bo 
no  lien  nii  the  freight.     //'. 

Maritime  Lien— Master's  Lien  for  Disburse- 
ments.]— A  liability  incurred  at  the  request  of 
the  vendors  of  necessaries  and  nf  the  .shipowners 
by  the  master  of  a  Briti«h  ship  in    respect  of 
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necessaries  supplied  to  her  by  llic  order  of  the 
owners  at  the  port  in  England  where  they  carry 
on  business  does  not  create  a  maritime  lien  which 
takes  priority  to  a  mortgage  of  the  ship  existing 
at  the  date  of  the  necessaries  being  supplied. 
TJifl  OrienUi,  64  L.  J..  Adm.  32  ;  [1S95]  P.  40  ; 
11  R.  687  ;  71  L.  T.  711  ;  7  Asp.  M.  C.  520— C.  A. 

Master — Disbursements  —  Lien  for  —  Neces- 
saries.]—The  Admiralty  Court  Act,  1861  (24 
Yict.  c.  10)  does  not  give  the  master  a  maritime 
lien  on  the  ship  for  disbvu'sements.  The  Glcn- 
tanncr  (Swabev,  415)  ;  The  Manj  Ann  (L.  R.  1 
Adm.  8)  :  The  Feroma  (L.  R.  2  A.  &  E.  65)  ;  and 
The  Binfjdore  (11  P.  D.  120)  overruled.  The 
Sara,  Hamilton  v.  Baler,  58  L.  J.,  P.  57  ;  14  App. 
Cas.  200  ;  61  L.  T.  26  ;  38  W.  R.  120  :  6  Asp. 
M.  C.  413— H.  L.  (E.)     [See  52  &  53  Vict.  c.  46, 

S.I.] 

Maritime  Lien  — Eight  against  Shipowners 
or  Charterers  —  Authority.] — Where  a  ship  is 
chartered  under  a  charter  providing  that  the 
master  shall  be  appointed  by  the  charterers, 
that  the  owners  are  to  provide  and  pay  for  all 
provisions  and  wages  of  captain  and  crew,  and 
for  the  necessary  eqrripment  and  efficient  Avorking 
of  the  ship:  that  the  captain  is  to  be  dismissed 
by  the  ovraers  if  he  fails  to  give  satisfaction,  and 
that  the  charterers  shall  provide  and  pay  for  all 
coals,  pilotages,  port  charges,  &c.,  the  master  is 
the  servant  of  the  shipowners,  and  hence  he  has 
a  right  in  rem  for  his  wages  and  such  disburse- 
ments as  are  necessary  for  the  navigation  of  the 
ship,  and  which  the  charterers  had  not  by  the 
provisions  of  the  charter-party  undertaken  to 
pay  ;  and  semble,  per  Lord  Esher,  M.R..  if  the 
charterers  had  refused  to  make  these  disburse- 
ments, and  without  them  the  ship  could  not  be 
navigated,  the  master  would  be  entitled  to 
charge  them  against  the  shipowners.  Semble, 
where  the  master  is  the  servant  of  the  chai-terers 
and  not  of  the  shipowners,  he  has  no  right 
against  the  owners  in  respect  of  wages  and 
disbursements.  The  JBeeswivf/,  53  L.  T.  554  : 
5  Asp.  M.  C.  484— C.  A. 

By  charterparty  it  was  agreed  that  the  owners 
of  the  ship  should  provide  and  pay  for  provisions 
and  wages,  and  that  the  charterer  should  provide 
and  pay  for  coals  and  other  expenses.  The 
master  was  to  be  appointed  by  and  was  to  follow 
the  instructions  of  the  charterer.  The  master, 
with  notice  of  the  charterparty,  ordered  and 
made  himself  liable  for  provisions  and  coals  for 
the  vessel  at  a  foreign  port.  These  provisions 
and  coals  were  necessary  to  enable  the  vessel  to 
perform  her  voyage  : — Held,  in  an  action  by  the 
master  against  the  vessel,  that  he  was  entitled 
to  recover  for  the  provisions  but  not  for  the 
coals,  as  by  the  terms  of  the  charterparty  he 
had  no  power  to  pledge  the  o-nmer's  credit  in 
respect  of  them.  The  Turgot,  11  P.  D.  21  ;  54 
L.  T.  276  ;  34  W.  R.  552  ;  5  Asp.  M.  C.  548. 

Agreement  with  Owners  —  Loss  of  Lien — 
Non-payment.] — A  master,  who  after  receiving 
a  portion  of  his  wages  from  the  managing  owners, 
elects  to  allow  the  balance  to  remain  in  their 
hands  at  interest,  by  so  doing  loses  his  lien,  and 
cannot  recover  the  balance  in  rem,  but  if  he  has 
had  no  opportunity  of  receiving  his  wages,  or  has 


will  not  deprive  him  of  his  remedy.     Tlie  Rain- 
how,  53  L.  T.  91  ;  5  Asp.  M.  C.  479. 

AVhere  shipowners,  in  answer  to  a  claim  for 
wages,  plead  an  agreement  between  the  managing 
owner  and  the  plaintiff,  that  the  plaintifE  shall, 
instead  of  receiving  his  wages,  allow  it  to  remain 
in  the  hands  of  the  managing  owner,  and  has 
thereby  foregone  his  right  against  the  ship,  the 
onus  is  upon  the  defendants  to  clearly  prove  that 
there  was  an  express  arrangement  to  that  effect, 
before  the  court  will  deprive  the  plaintifE  of  his 
right.     Ih. 

Master  under  Liability  for  Necessaries  may 
proceed  in  rem.]  —  A  master  who  becomes 
personally  liable  for  necessaries  has  the  right 
to  proceed  in  rem  against  the  ship.  The  Marco 
Polo,  24  L.  T.  804  ;  1  Asp.  M.  C.  54. 

Wages  Suit— Mortgagee  intervening— Eight 
to  release  of  Ship — Bail.] — In  an  action  against 
ship  and  freight  for  master's  wages  the  mortgagee 
in  possession  is  entitled  to  a  release  of  the  ship 
on  giving  bail,  althoitgh  the  master  has  made 
himself  liable  on  bills  of  exchange  drawn  upon 
the  charterers  for  the  ship's  use.  The  Eingdoce, 
Swabey,  310. 

What  Ship  subject  to  Lien.] — The  master's 
lien  for  wages  under  7  &  8  Vict.  c.  112,  s.  16,  affects 
only  the  ship  in  which  the  wages  were  earned. 
The  Jidbuhip,  1  Spinks,  71. 

Master  Joint  Mortgagee— Sale  by  Mortgagees 
— Master's  Claim  for  Wages.] — The  master  of  a 
ship  was  a  joint  mortgagee  of  her.  The  owners 
became  bankrupt,  and  the  ship  was  sold  by  the 
mortgagees  in  possession,  with  the  knowledge  of 
the  master,  who  did  not  interfere  with  the  sale  : 
— Held,  that  the  master  could  sue  the  ship  for 
wages  under  7  &  8  Vict.  c.  112,  s.  16.  The 
Rejndse,  9  Jur.  738.  A7id  see  5  Not.  of  Cas. 
348. 

Suit  entered  in  too  small  Sum— Release   of 

Ship.] — A  suit  by  a  master  for  wages  was  entered 
for  a  sum  which,  by  reason  of  the  defendants' 
delay,  proved  insufficient  to  cover  his  claim  and 
costs : — Held,  that  the  ship  should  not  be  released 
until  claim  and  costs  paid  in  full.  The  Helen, 
14  W.  R.  502. 

Lien  in  Admiralty— None  in  Chancery.]— A 

master  sued  in  chancery  the  executor  of  a 
deceased  part  owner  for  lOl.,  due  to  him  on 
account  of  the  ship.  No  remedy  in  equity 
against  the  ship,  but  semble  aliter  in  admiralty. 
Pierson  v.  Robinson,  3  Swanst.  139. 

Ship  liable  though  Owners  not  liable— Master 
appointed  by  Persons  allowed  to  remain  in  Pos- 
session of  Vessel— Maritime  Lien.] — The  master 
of  a  ship,  appointed  by  persons  who  are  not  the 
real  owners,  but  who  have  been  allowed  by  the 
real  owners  to  remain  in  possession  and  to  have 
the  control  of  the  vessel  for  the  pm-pose  of  using 
her  in  the  ordinary  way,  may  have  a  maritime 
lien  on  the  ship  for  his  disbm'sements  and 
liabilities  properly  incurred  by  him  on  account 
of  the  ship,  although  the  owners  may  not  be 
personally  liable  for  the  disbursements  or  the 
matters  in  respect  of  which  the  liabilities  have 


been  refused  pavment  of  them  on  demand,  the   been  incurred.     The  Castlejjafe  {62  L   J., 
mere  fact  of  his  allowing  them  to  remain  in  the    17  ;  [1893]  A.  C.  3S)  and  2he  Orientai^iL   J 
mana-ing  o^-ner's  handl  after  they  become  dire    P.   32  ;      1895     P.  49  ;    supra,  col.  99,)  di.tin- 
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guishcd.      TJte  R,pon    City,   66   L.   J.,   P.   110: 
[181)7]  r.  22G  ;    77  L.  T.  98  ;  8  Asp.  M.  C.  304. 

c.  Priorities. 

Extent  of.] — The  master  has  a  maritime  lien 
ou  the  i«hip  for  liis  wages  and  disbursements,  and 
his  claim  takes  priority  over  all  other  claims, 
save  claims  for  salvage  and  damage  by  collisiou. 
Tlw,  Paiitheci,  25  L.  T.  389  ;  1  Asp.  M.  C.  133. 

Maritime  liens,  being  in  the  nature  of  rewards 
for  services  rendered,  rank  against  the  fund  out 
of  which  they  are  to  be  paid  in  the  inverse  order 
of  their  attachment  on  the  res,  and  the  last  in 
time  should  be  the  earliest  in  payment.  The 
Hope,  28  L.  T.  287  ;  1  Asp.  M.  C.  563,  infra. 

Over  Bottomry  Bond.] — The  claim  of  a  master 
for  his  wages  earneil  and  disbursements  made 
subsequently  to  a  voyage,  ditring  which  a 
bottomry  bond  has  been  given  on  his  ship,  takes 
priority  over  the  claim  of  the  bondholder.     II). 

A  bottomry  bondholder  is  entitled  to  priority 
over  the  claim  of  a  master  for  wages  earned  on 
voyages  previously  to  that  during  which  the  bond 
is  given.    Ih. 

Against  the  balance  of  proceeds  of  sale  of  a 
vessel  sold  in  a  bottomry  suit,  the  master  has  in 
respect  of  his  claims,  both  for  wages  and  dis- 
bmsements,  priority  over  the  rights  of  the  mort- 
gagee. The  Man/  Ann  or  Anne,  35  L.  J.,  Adm. 
6  ;  L.  K.  1  A.  &  E.  8  ;  12  Jur.  (N.s.)  31  ;  18  L.  T. 
384;  14  W.  R.  13G.  But  see  The  Sara,  supra, 
col.  99. 

A  master,  being  sole  owner,  having  given  a 
bottomry  bond,  binding  himself,  ship  and  freight, 
cannot  claim  his  wages  to  the  pirejudice  of  the 
bondholders.  Tlie  William,  Swabey,  340 ;  6 
W.  R.  871. 

When  a  master,  being  also  part  owner  of  a 
vessel,  had  bound  himself  by  a  bottomry  bond 
on  ship,  freight  and  cargo  : — Held,  that  the 
owners  of  part  of  the  cargo  could  not  oppose  his 
right  to  be  j)aid  his  wages  and  disbursements  in 
piioritv  to  the  bondholder.  The  Darinq,  37 
L.  J.,  A<lm.  29  ;  L.  R.  2  A.  &  E.  200. 

lu  such  a  suit  by  the  master,  the  court  will  not, 
under  the  Merchant  Shipping  Act,  1855,  s.  191, 
entertain  a  counter-claim  by  the  owner  of  the 
cargo.     Ih. 

The  master  cannot  compete  with  the  bond- 
holder for  his  wages  against  the  ship's  freight 
where  he  binds  himself  by  the  bond.  Where, 
however,  he  has  incuned  no  such  personal  obliga- 
tion, he  is  not  barred.  The  Sulaeia,  32  L.  J., 
Adm.  41  ;  9  Jur.  (X.s.)  27  ;  7L.  T.440;  11  W.  R. 
189. 

Over  Seamen.]— Tlic  17  &  18  Vict.  c.  104, 
s.  191,  does  not  alter  the  relation  of  the  master 
to  the  seamen,  aud  he  cannot  compete  witli  them 
to  tiieir  flctrimciit  for  a  share  in  a  fund.     Ih. 

Over  Mortgagees.] — A  master  does  not  lose 
his  lien  upon  a  sliip  for  wages  due  by  delaying 
to  enforce  such  lien  for  ten  months  after  his 
discharge,  notwithstanding  he  has  had  an  oppor- 
tunity to  do  so  ;  but  he  niay  enforce  it  even 
against  persons  who,  as  mortgagees,  have  in  tlie 
interim  become  interested  in  the  ship  with  notice 
of  the  lien.  The  Chieftain,  Br.  &  Lush.  212. 
And  see  The  litinf/or  C'udle,  post,  col.  120. 

A  master's  claim  for  wages  and  disbursements, 
"  hcnever  earned  or  made,  takes  priority  over  the 

lims  of  mortgagees.  The  Ilope,  28  L.  T.  287  ; 
i  Asp.  M.  C.  503. 


Where  the  master  cf  an  ordinary  seeking  ship 
enttred  into  a  charterparty,  under  seal,  to  cany 
troops  from  the  Mauritius  to  England,  and  stipu- 
lated, on  his  own  responsibility,  in  the  charter- 
party,  that  he  would  make  certain  alterations  in 
the  ship,  in  order  to  enable  him  to  carry  the 
troops,  and  at  the  Cape  of  Good  Hope  entered 
into  another  charterparty,  not  under  seal,  to  a 
similar  effect,  and  made  the  specified  alterations, 
aud  paid  money,  and  drew  bills  to  meet  the 
expenses  necessary  to  the  making  of  these  altera- 
tions, and  the  voyage  was  performed : — Held, 
that,  apart  from  lien,  in  equity,  the  master  was 
first  entitled  out  of  the  freight  earned  under 
these  charterparties  to  be  repaid  the  sums 
advanced,  and  to  be  indemnified  against  the 
bills,  and  that  the  owner  (or  his  mortgagee)  was 
onlj'  entitled  to  the  net  freight  after  deducting 
these  charges.  Brixtnw  v.  Whit  more,  9  H.  L.  Cas. 
391  ;  31  L.  J.,  Ch.  467  :  8  Jur.  (N.s.)  291  ;  4  L.  T. 
622  ;  9  W.  R.  021— H.  L.  (E.) 

Enforcing  Claim  against  Ship.]— The  master 
of  a  ship  belonging  to  a  company  drew  a  bill  ou. 
the  company  for  necessaries  supplied  to  the  ship,, 
which  was  accejited.  but  was  dishonoured  at 
maturity.  He  paid  the  bill,  and  claimed  repay- 
ment from  mortgagees  who  had  taken  jiossession. 
of  the  ship.  On  the  following  day  an  order  was 
made  for  winding  up  the  company.  The  master 
then  applied  in  the  winding-up  for  leave  to  take 
proceedings  in  the  admiralty  court,  and  obtained 
an  order  giving  him  leave.  The  liquidator 
applied  to  discharge  this  order,  and  an  order  was 
made  for  the  li(piidator  to  pay  into  court  to  a 
separate  account  to  meet  the  claim  150?.,  which 
exceeded  the  principal  and  interest,  the  master 
uiiLlertaking  not  to  proceed  in  the  admiralty 
court;  the  payment  to  be  without  prejudice  to 
any  application  by  him  to  increase  the  amount. 
The  150/.  was  paid  in,  aud  he  applied  to  increase 
the  amount,  so  as  to  cover  the  costs  of  defending 
an  action  brought  against  him  by  the  holder  of 
the  bill,  and  his  costs  of  the  application  in  the 
winding-up.  Bacon,  V.-C,  ordered  the  principal 
and  interest  on  the  bill  to  be  paid  to  the  master 
out  of  the  150/.,  and  the  residue  to  be  ]iaid  to- 
the  liquidator  : — Held,  tliat  though  if  there  had 
not  been  mortgagees  in  possession  of  the  sliip 
the  proper  mode  of  enforcing  the  master's  lieu 
on  the  ship  would  have  been  by  application  in 
the  winding-up,  the  order  giving  leave  to  juo- 
ceed  in  the  admiralty  court  was  a  proper  ordiM\ 
the  mortgagees  not  being  parties  to  the  winding- 
up  ;  and  that  the  master  was  entitleil  to  all  ids 
costs  before  tlie  vice-chancellor  as  costs  jii-opcrly 
incurred  by  a  mortgagee  in  cnf»>riMng  liis  sucui  ity. 
Ii'io  (frande  JJo  Sid  Stittm.ihli>  Co.,  In  /v,  46  I^.  J., 
Ch.  277  ;  5  Ch.  U.  282  ;  36  L.  T.  603  ;  25  W.  R. 
328  ;  3  Asp.  M.  C.  424— C.  A. 

Priority  of  Claim  of  Material-Men.] — A  mnsti  i- 
being  pait  owner  of  .-i  tnreign  !-iiip  ordered  neces- 
saries for  the  ship.  Tlie  necessaries  were  sup- 
plied, aud  the  master  became  li;ible  frir  iiaymenl  : 
— Held,  that  the  material-men  were  entitled  in 
be  i>aid  for  the  necessaries  out  of  the  proceeds  of 
the  ship  and  freight  in  priority  to  a  claim  of  l\v 
master  for  wages  aud  disbursements,  llic  Jenm/ 
Lind.  41  L.  J..  Adm.  63  ;  L.  R.  3  Adm.  529  ;  26 
L.  T.  591  ;  20  W.  II.  895  :  1  Asp.  M.  C.  294. 

A  shipwright's  lion  is  postponed  to  a  master's 
claim  for  wages  earned  jirior  to  the  repairs.  The 
Gustaf,  Lush.  5O0  ;  31  L.  J..  Athn.  207  ;  0  L.  T. 
660.    Cf.  The  Queeii,  19  L.  T.  706. 

4—2 
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laterference  of  Court  of  Bankruptcy  with 
Arrest  under  Warrant.]  —  A  masLor  luariuer 
claimiiiija  lien  fdr  wages  and  disbursements  upon 
a  vessel  the  iMopeity  of  the  arranging  debtor, 
who  had  declared  himself  insolvent,  caused  the 
vessel  to  be  arrested  under  the  warrant  of  the 
court  of  admiralty.  The  court  of  bankruptcy, 
upon  an  application  to  restrain  the  further 
action  of  the  court  of  admiralty  in  respect  of 
the  vessel,  declined  to  do  so,  except  upon  the 
terms  of  lodging  in  com't  a  sum  sufficient  to 
answer  the  claim  and  costs,  and  an  undertaking 
to  abide  any  further  order  in  respect  of  any 
further  sum  which  might  be  declared  due  for 
costs  or  otherwise.     T.  €.,  In  re,  Ir.  K.  11  Er^.  151 

Lien  for  Disbursements— Priority  over  Mort- 
gage.]—  Master's  liability  for  necessaries  has 
•priority  over  mortgage  debt.  T/ie  Limericlt,  1 
r.  D.  ill  ;  3i  L.  T.  708  ;  3  Asp.  M.  C.  206. 

Master's   Lien — Mortgage— Sale    of   Ship.] — 

Master  restrained  by  injunction  from  enforcing 
his  alleged  lien  against  proceeds  of  ship  which 
had  been  mortgaged  and  afterwards  sold  on  the 
voj-age  as  unseaworthy.  Lister  v.  rnyH,  11 
Sim.  348. 

d.  Forfeittire. 

Drunkenness.] — Constant  drunkenness,  or  non- 
performance of  duty  ascribed  to  it,  on  the  part 
of  the  master,  does,  but  occasional  intoxication 
does  not,  work  a  forfeiture  of  wages.  The  Atlan- 
tic, 9  Jur.  (N.s.)  183  ;  7  L.  T.  047  ;  11  W.  R.  188. 
S.  P.,  The  3Iarlcod,  5  P.  D.  2r,i. 

Occasional  drunkenness  in  port  on  the  part  of 
■the  master  of  a  vessel  will  not,  if  unaccompanied 
•with  nep-lect  of  duty,  work  a  forfeitui-e  of  wages. 
TJie  Eoebucl',  31  L.  T.  274  ;  2  Asp.  M.  C.  387, 
infra. 

Semble,  that  constant  drunkenness  on  the  part 
of  a  master,  whether  there  is  proof  of  neglect  of 
duty  or  not,  will  work  a  forfeiture  of  either  the 
whole  or  part  of  his  wages,  according  to  circum- 
stances,   li. 

Error  in  Judgment — Neglect.] — An  error  in 
judgment  on  the  part  of  the  master  will  not  work 
a  forfeiture  of  his  wages.     The  Atlantic,  supra. 

As  where  he  makes  a  mistake  in  the  manage- 
ment of  the  ship's  affairs  in  a  foreign  port.  The 
Thomas  Worthington,  3  W.  Rob.  128. 

Neither  error  of  seamanship  in  a  master,  nor 
neglect  to  communicate  to  a  Lloyds'  agent, 
stranding  of  the  vessel,  nor  neglect  to  sign  a 
bottomry  bond,  works  a  forfeiture  of  wages.  Tltc 
Camilla,  Swabey,  312  ;  6  W.  R.  840. 

Taking  Bill  instead  of  Cash  for  Freight.] 

— When  a  master  leeeives  instructions  to  take  the 
balance  of  freight  due  at  the  end  of  a  voyage  in 
cash,  or  by  bank  bill  upon  London,  and  without 
sufficient '  inquiry,  but  without  mala  fides  and 
rather  through  error  of  judgment,  he  takes  a  bill 
which  he  believes  to  be  (but  which  is  not)  a  bank 
bill,  and  which  is  afterwards  dishonoured,  causing 
loss  to  his  owners,  this  negligence  or  disobedience, 
not  being  wilful,  does  not  work  a  forfeiture  of 
his  wages,  nor  can  the  owners  claim  to  deduct 
the  amount  of  their  loss  from  his  wages.  The 
Bunmure,  32  L.  T.  340  ;  2  Asp.  M.  C.  5'J9. 

Insubordination.] — The   owmers  of  a  vessel 
have  a  right  to  dismiss  an  officer  who  directly  or 


indirectly  promotes  insuboi'dination,  and  such 
officer  has  no  rigtit  to  wages  otherwise  due  to 
him  by  agreement  after  such  dismissal.  The 
Marina,  50  L.  J.,  Adm.  33  ;  29  W.  R.  .508. 

F.,  part  owner  of  a  vessel,  mortgaged  (as  it  was 
alleged)  his  .share  to  the  other  part  owner  S.,  who 
assigned  his  own  share  and  the  other  mortgaged 
share  to  B.  F.  refused  to  obey  B.'s  orders,  and 
denied  in  strong  language  to  him  that  he  had 
mortgaged  to  S.  : — Held,  that  even  if  B.  was 
owner  of  the  entire  ship  and  cargo,  F.'s  conduct 
and  language  were  not  such  as  to  raise  a  for- 
feiture of  his  wages.  The  Joseph  Dexter,  20 
L.  T.  820. 

Employing  Ship  contrary  to  Orders.] — When 
a  master  receives  express  orders  from  his  owners 
as  to  the  voyages  which  he  is  to  make  and  the 
ports  to  which  he  is  to  take  the  ship,  and  such 
orders  are  given  under  and  with  a  view  to  a 
state  of  circumstances  out  of  which  danger  might 
arise  to  the  ship,  and  which  are  known  to  and 
discussed  by  the  niaster  and  owner  at  the  time 
when  they  are  given,  the  master  is  not  justified, 
out  of  an  alleged  apprehension  of  that  danger,  in 
taking  the  ship  on  other  voyages  and  to  other 
jiorts  ;  and  if  he  does  so  take  the  ship,  he  will  not 
be  entitled  to  recover  his  wages  for  the  time 
during  which  she  is  engaged  against  the  owners' 
orders,  even  if  the  voyages  are  for  the  owners' 
benefit.  The  Eoebvc7i,''3l  L.  T.  274  ;  2  Asp.  M.  C. 
387. 

Desertion.] — A  master's  wages  may  be  forfeited 
bj-  desertion,  but  there  can  be  no  absolute  deser- 
tion of  his  ship  working  a  forfeiture  of  the  whole 
of  his  wages  if  there  is  an  animus  revertendi  upon 
the  part  of  the  master.     lb. 

When  a  master  quits  his  ship  and  remains 
away  for  such  a  time  and  imder  such  circum- 
stances as  lead  his  owner  reasonably  to  suppose 
that  he  has  no  intention  of  returning,  the  owner 
will  be  justified  in  removing  the  vessel  from  the 
place  where  it  is  left,  and  appointing  another 
master  :  and  the  original  master  will  not  be 
entitled  to  recover  his  wages  for  any  period  after 
the  time  when  he  so  quitted  the  ship.     lb. 


e    Foreign  Master. 

Eemedy  for  Wages.] — In  a  suit  by  a  foreign 
master  against  the  freight  for  his  wages,  the 
question  whether  the  freight  is  liable  is  a  ques- 
tion of  remedy,  and  not  of  contract,  and  is, 
therefore,  to  be  determined  by  the  lex  fori.  T/ie 
Milford,  Swabey,  3G2  ;  4  Jur.  (N.s.)  417  ;  6 
W.R.  554. 

The  17  &  18  Vict.  c.  104,  s.  191  (notwithstand- 
ing s.  107),  extends  to  the  masters  of  foreign 
ships,  and  gives  them  a  remedy  against  ship  and 
freight  for  wages.     lb. 

A  master  of  a  foreign  ship  instituted  a  cause 
against  the  ship  for  his  wages,  and  no  notice  of 
the  institution  of  the  cause  was  given  by  him  to 
the  consul  of  the  foreign  state.  The  owners 
appeared  under  protest  ;  and  the  consul  pro- 
tested, asconsid,  against  the  cause  being  allowed 
to  proceed.  The  cause  was  dismissed  on  the 
ground  that  the  jurisdiction  of  the  court  of 
admiralty  over  causes  of  wages  of  foreign 
masters  is  discretionary  only  ;  that  notice  of  the 
institution  of  any  such  cause  ought  to  be  given 
to  the  consul  of  the  state  to  which  the  ship 
belongs  ;  and  that  the  protest  of  the  consul  was 
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a  bar  to  the  cause  proceoding.      The  Herzogin 
Marie,  Lush.  292  ;  5  L.  T.  88. 

Protest  by  Consul.] — The  protest  by  a  foreign 
consul  agaiusi  the  continuance  of  a  wages  cause 
against  a  foreign  vessel  does  not  deprive  the 
court  of  jurisdiction  ;  but  the  court  will  use  its 
discretion  whether  or  not  to  exercise  the  juris- 
diction. The  OctitrU;  Br.  &  Lush.  215  ;  33  L.  J., 
P.  115  ;  9  L.  T.  695.  And  see  The  Leon  XIII.. 
52  L.  J.,  Adm.  58  ;  8  P.  D.  121  :  48  L.  T.  770  ;  5 
Asp.  M.  C.  73— C.  A. 

In  a  suit  for  wages  by  foreign  seamen,  if  their 
consul  intervenes  and  asks  that  payment  of  the 
wages  due  to  them  be  made  to  him  on  their 
behalf,  the  court  usually  grants  the  application. 
The  Timor,  9  L.  T.  397  ;  12  W.  K.  219. 

Lien — Bottomry  Bond.] — A  master  of  a  foreign 
ship  having,  in  the  terms  of  a  bottomry  bond, 
bound  as  well  himself  as  the  ship  and  freight. 
cannot  enforce  his  lieu  for  wages  agamst  the 
claim  of  the  bondholder.  Tlie  Jonathan  Good- 
hue, Swabey,  52-1. 

6.  Barratry. 

Cotton  stowed  on  Deck.] — Ninety  bales  of 
cotton,  insured  against  barratry  of  the  master 
and  mariners,  were  stowed  upon  deck,  and  were 
jettisoned  in  a  storm.  Before  the  ship  sailed  one 
of  her  agents  discovered  that  the  captain  was 
stowing  cotton  on  deck,  and  opposed  it,  and 
desired  him  to  send  the  cotton  by  another  vessel. 
The  captain,  notwithstancUng  the  remonstrance, 
continued  to  stow  the  cotton  ujion  deck.  This 
it  was  contended  amounted  to  barratry,  as  "  an 
act  of  wrong  done  by  the  master  against  the  ship 
and  goods"  : — Held,  that  it  did  not  amount  to 
barratry.  Athin.mn  v.  Great  Weafeni  Imtirance 
Co.,  27  "L.  T.  103  ;  1  Asp.  M.  C.  382. 

Kidnapping.]  —  When  a  master  ships  and 
carries  Polynesian  native  labourers  witliout  a 
licence  against  the  provisions  of  the  Kidnai)piiig 
Act,  1872  (35  k  3G  Vict.  c.  19),  proof  that  the 
master,  although  he  may  never  have  seen  tlie  act 
itself  or  the  proclamation  thereof  in  the  Austra- 
lasian colonies,  was  informed  before  shipping 
the  labourers  that  such  an  act  existed,  and  that 
it  wius  illegal  to  carry  them,  is  sufhcient  evidence 
to  justify  a  jury  in  tinding  that  he  sliipped  and 
carried  tlie  labourers  wilfully  and  with  know- 
ledge of  the  prohilfition,  so  as  to  make  his  act 
baiiatr((us.  A  iixfrali-ni  IiixiiraHce  Co.  v.  Jaelt- 
»o,i,  33  L.  T.  2.S(;  ;  3  Asp.  M.  C.  2(1. 

Scuttling  Ship.]— Scuttling  a  ship  with  the 
kn'wlrd','.!  cif  the  shii)owner,  but  witliout  the 
knowledge  of  the  freighter,  is  barratry,  in  respect 
of  which  the  freighter  may  recover  ngainst  the 
underwriteis.  lonidex  v.  Pender,  13  L.  J.,  <l.  V>. 
Til ;  L.  Pt.  9  Q.  B.  531  ;  30  L.  T.  547  ;  22  W.  U. 
8S4  ;  2  Asp.  M.  C.  200.  See  also  Grill  v. 
Genrrtil  Iron  Srrnv  Collier  Co.,  |io>t,  col.  329. 

Deviation  for  Master's  Convenience.] — Devia- 
tion for  master's  couveiiienco  is  barratry. 
Vallejo  v.   Wheeler,  1  Cowp.  1 13. 

Barratry  may  be  committed  against  a  char- 
terer who  is  pro  h";c  vice  owner.  Ih.  As  to 
this  re[  ort  see  per  BuUer,  J..  1  Term  Pep.  329. 

Deviation  for  the  Ownsr's  Benefit.  ~ — Is  not 
barratiy.     i>!amnia  v.  Brown,  2  Str.  1173. 


Fraudulent  Intent.] — On  the  part  of  the  master 
is  necessary  :  neglect  to  pay  port  dues  is  not 
barratrv.  Xni(/ht  v.  Canihridqe.  1  Str.  581  ; 
Cowp.  153  ;  2  Ld.  Eaym.  1510  ;'  1  Mod.  230. 

Extent  of  Owner's  Liability  for.] — A  master  of 
asliip.  without  the  owner,  entered  into  a  charter- 
part\'  witli  plaintilf  to  undertake  a  voyage  on 
certain  terms,  and  for  due  i)erformance  he  bound 
the  ship,  tackle,  &c.,  valued  at  300/.  The  master 
deviated,  and  committed  barratry,  for  which 
l^laintiff  obtained  a  sentence  against  him  in 
Spain.  The  owner  brought  trover  for  the  ship, 
and  an  action  against  plaintiff  for  the  freight. 
Per  cur.,  the  master  is  liable  for  the  deviation 
and  barratry,  but  the  owner  is  not  liable  bej'ond 
the  sum  at  which  the  ship  was  valued  in  the 
charterparty.     Anon.,  2  Ch.  Cas.  2,  238. 

See  also  B.  Marine  Insurance,  infra. 

7.  Certificate. 

Ship  in  Charge  of  Uncertificated  Master.] — 
See  Hcslnj)  V.  Culr/ihrad.  intra,  IV..  OWNERS; 
10,  Offences  by  ;  Story,  l^.r  jja/te,i\nie,  col.  82. 
See  also  tit.  Wreck  Inquiries,  post, cols.  874  seq. 

VI.  SEAMEN  (including  Thames  Watermen). 

1.  Wage.s. 

a.  Generally,  106. 

b.  Contract. 

i.  Stamp,  113. 
ii.  Form,  114. 
iii.  Division  of  Profits,  115. 
iv.  Additional  Wages,  115. 
v.  Allowance    for     Sliort  Provisions, 

117. 
vi.  Advance  Note,  117. 
vii.  Jurisdiction  to  set  aside  Unreason- 
able Contracts,  118. 
viii.  Dissolution,  118. 
e.  Lien^rriiuities,  119. 

d.  Itecoverv  of  Wages. 

i.  Who  liable,  121. 
ii.  Plight  to  sue  Barred.  123. 
iii.  Foreign  Seamen  or  Ship,  124. 
iv.  Advance  Note,  125. 

e.  Practice,  12(i. 

2.  Desertion.  Miseondiiet  and'  Forfi  it ure,  128. 

3.  Proeeidinys  (iijiii nst  Siiimen,  132. 

4.  Diiti/  and  Liabiliti/  of  Ma.ster  or  Shipowner, 

133'. 

5.  Aiilhorlti/  of  MiLifer  fo  Pnnish,  130. 
0.   Certifieafc  of  Chararfer,  ]'M. 

7.  I'roteetion  from  Imposition,  137. 

8.  Wills  of  Seamen,  138. 

9.  ImpreKsinrnt,  I3S. 

10.  Si'jijili/infi  irithoiit  Lieenee,  139. 

11.  'J'liames  Watermen,  139. 

Injury  to.] — Stv  IV.,  Ow.nkr.s. 

1.  Wacies. 
a.  Generally. 
Jurisdiction  of  Admiralty  Court.]— The  juris- 
diction of  the  admiralty  in  wages  Hints  ia 
founded  on  the  general  maritime  law,  and  ha,s 
existcfl  from  the  first  cstablishmctit  of  the  court. 
The  Conrfnn/,  Kdw.  239.  6Vr  aho  post,  XXVI. 
Admiralty     Law     and     Practice  —  Pko- 

HIIUMON. 

Paid  by  Mate.] — The  court  of  admiralty  has 
no  jurisdiction   in  a  claim  by  a  nuitc  for  wagca 
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and     disbursemeuts.       The 


paid     to     soamcii 
ViftorUi,  37  L.  J.,  Atlm.  12. 

Law  of  Flag  or  Forum.] — A  subject  of  the 
rnited  States  was  mate  on  board  a  vessel  of  that 
.•.uiutry  during  a  voyage  from  California  to 
Great  Britain.  By  the  death  of  the  master,  the 
mate  assumed  that  position.  He  proceeded  in 
the  British  court  of  adiBiralty  against  the 
freio'ht  for  wages  due  to  him.  The  owners 
appeared  under  protest,  objecting  that  the  law  of 
The  flag  was  applicable,  and  not  the  lex  fori : — 
Held,  tiiat  the  lex  fori  must  govern  the  case,  and 
the  protest  be  overruled,  and  that  the  mate  had 
a  lien  on  the  freight,  whatever  might  be  the  law 
of  the  United  States,  and  notwithstanding  the 
provisions  of  the  17  &  18  Vict.  c.  104,  ss.  109, 
IDl.  TIip  31/1  ford,  Swabey,  3G2  ;  4  Jur.  (N.s.) 
-117  ;  G  W.  E.  554. 

Freight  the  Mother  of  Wages.] — Freight  is  the 
mother  of  wages.  If  the  shii)  is  lost  the  mariners 
lose  their  wages.  Bunkh-i/  v.  Bida-er,  G  Esp. 
ii8.  infra. 

Freight  is  the  mother  of  wages.  The  ship- 
owner gets  no  freight  unless  the  ship  unloads, 
find  the'seamen  lose  their  wages.  Anon.,  Siderf. 
pt.  1,  236  :  Anon.,  2  Show.  283  :  Anon.,  Siderf. 
pt.  1,  119.  S.  P..  The  L'/di/  Durhnni,  3  Hag. 
Adm'.  196  :  Thomas  v.  TohUi.  3  Hag.  Adm.  197,  n. 

Aliter,  where    special    Agreement    for 

Wages.] — A  special  agreement  for  wages  held 
good  thijugh  no  freight  earned.  Canqjion  v. 
yj colas,  Str.  405. 

Voyage     ahandoned— Ship     unseaworthy.] — 

"Where  the  ship  went  to  sea  in  an  misL'a\\-iirthy 
condition  and  the  voyage  had  to  be  abandoned, 
the  seamen  could  not  sue  for  wages,  since  no 
freight  was  earned.  Eahcn  v.  Thoin,  5  Esp.  6  ; 
.8  KB.  824. 

Ship   lost   on    Home   Voyage.] — A  ship 

was  hired  by  gijvemment  to  take  our  convicts  to 
Van  Diemeii's  Land.  From  that  place  it  sailed 
-to  Batavia,  and  on  several  other  trading  voyages. 
Tt  sailed  on  the  homeward  voyage  to  England, 
and  aiTived  safe  at  St.  Helena,  but  was  lost 
before  arrival  at  the  port  of  discharge,  and  all 
•on  board  perished  :— Held,  that  proof  of  these 
facts,  and  of  a  seaman  having  gone  on  board  the 
ship  in  England,  and  having  been  seen  working 
on  board  at  Van  Diemen's  Land,  at  Batavia,  and 
afterwards  at  St.  Helena,  was  sutficieut  to  entitle 
the  seaman  to  waees  prorata  for  the  voyage  out. 
Harris  v.  Ico,  1  H.  &  W.  238. 

Seamen  entered  into  articles  to  serve  for 
monthly  wages  on  board  a  ship  "  bound  for  the 
ports  of  Madeira,  any  of  the  West  India  Islands, 
and  Jamaica,  and  to  return  to  London"  ;  and  it 
was  agreed  that  they  should  not  demand  or  be 
entitled  to  their  wages,  or  any  part,  until  the 
firrival  of  the  ship  at  the  port  of  discharge 
(meaning  London)  :— Held,  that  though  the  ship 
earned  freight  upon  the  delivery  of  an  outward- 
bound  cargo  at  Madeira,  and  of  another  cargo 
taken  in  at  Madeira,  and  delivered  in  the  West 
Indies  ;  vet.  that,  being  lost  in  her  passage  home 
by  a  stoi-m.  the  seamen  could  not  recover  wages 
pro  rata  upon  the  outward  voyage  by  reason  of 
the  express  terms  of  the  stipulation  respecting 
wages.  Api)lchy  v.  Dod.i,  8  East,  300  ;  9  E.  E. 
450. 


Wages  to  Port  of  Delivery — Prepaid  Freight.] 
— If  the  ship  is  lost  after  her  dei)arture  fiom  a 
])ort  of  delivery,  wages  are  due  to  the  port  of 
delivery  ;  if  freight  is  prepaid  and  the  ship  lost 
before  arriving  at  a  port  of  delivery,  wages  are 
due  according  to  the  amottnt  of  freight  prepaid. 
Anon.,  2  Show.  283.  And  see  Ths  Jidi  ina,  2 
Dods.  504  ;   Cullen  v.  Mica,  1  Kcb,  831. 

Ship  captured.] — A  seaman  was  taken  out  of 
a  captured  ship  and  carried  to  France  ;  the  ship 
was  recaptured  and  taken  to  her  destination  : — 
Held,  that  no  wages  were  due.  The  Friends,  4 
C.  Eob.  143. 

The  wages  of  a  sailor  are  not  payable  if  the 
ship  is  lost  or  taken  before  the  end  of  the  voyage 
{Hernaman  v.  Baivden,  3  Burr.  1844)  ;  although 
afterwards  ransomed.  Wiggins  v.  Ingleton,  2 
Ld.  Eaym.  1211. 

An  officer  or  a  sailor,  who  was  engaged  to 
serve  on  board  a  letter-of-marque  for  wages 
during  the  voyage,  and  a  share  of  all  prizes,  is 
not  entitled  to' any  part  of  the  wages  if  the  ship 
is  taken  before  she  completes  her  voyage, 
although  he  shall  have  been  sent  from  the  ship 
before  the  capture,  as  prize-master  on  board  a 
prize  taken  in  the  course  of  the  voyage.  Abei'- 
luihy  V.  Liindide,  2  Dougl.  53:). 

Whsre  Eecaptured.] — If  a  ship  is  cap- 
tured in  the  course  of  her  voyage,  and  is  after- 
wards recaptured,  and  arrives  at  her  port  of 
destination,  the  sailors  are  entitled  to  their 
wages.  Bcrgstroiii  v.  MiU.i,  3  Esp.  36  ;  6  E.  E. 
810. 

Detention  by  Foreign  Power.] — A  seaman 
may  recover  for  wages  during  a  hostile  embargo 
in  "a  foreign  port,  while  he  was  imprisoned  on 
shore,  on  proof  that  the  crew  was  restored  to  the 
ship,  and  that  she  completed  her  voyage  and 
earned  freight,  without  producing  the  order  by 
which  the  embargo  was  taken  off.  Belauiainer 
V.  Wintcriwjham,  4  Camp.  186.  S.  P.,  Pratt  v. 
Cajf,  4  East;.,  43,  n. 

The  Eussian  government  laid  an  embargo  on 
British  ships  in  Eussian  ports,  until  an  alleged 
convention  between  the  Eussian  and  British 
government  should  be  fulfilled  by  the  latter. 
The  crews  were  taken  out  of  the  ships,  marched 
up  the  country,  and  there  detained  for  six  months, 
and  treated  as  prisoners  of  war  ;  and  at  the  end 
of  that  time  they  were  marched  back  to  their 
ships,  and  the  vessels  with  their  cargoes  restored  : 
— Held,  that  this  was  an  embargo,  and  not  a 
hostile  capture,  and  that  the  seamen  were 
entitled  to  wages  during  the  time  of  the  deten- 
tion. Thompson  v.  Beale,  1  Dow,  299  ;  14  E.  E. 
73  ;  4  East,  546  :   1  Smith,  153  ;  3  Bos.  &  P.  405. 

So  it  was  held,  where  the  plaintiff  was  a 
foreign  seaman.  Johnson  v.  Broderick,  4  East, 
5G6  ;- 1  Smith,  144  ;  7  E.  E.  636. 

When  Seaman  Impressed.] — A  seaman  im- 
pressed from  a  merchant  ship  was  not  entitled 
to  wages  up  to  his  impressment  (2  Geo.  2,  c.  36) 
if  his  ship  was  lost  and  no  freight  earned.  Dunk- 
ley  V.  Buliver,  6  Esp.  86,  supra.  S.  P.,  Anon., 
2  Camp.  320.  n. 

The  mariner  gets  his  wages  up  to  the  time  of 
impressment  if  the  ship  earns  freight.  If  the 
ship  is  captured  the  mariner  gets  no  wages,  even 
though  she  is  afterwards  recaptured.  Wiggins 
V.  Inqleton,  2  Ld.  Eaym.  1211. 

Seaman  entitled  to  wages  up  to  impressment. 
Chandler  v.  Meade,  cited,  2  Ld.  Eaym.  1211. 
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Discharge  in  foreign  Port.]— A  master  is  not 
ireuerally  at  liberty-  to  discharge  his  crew  in  a 
foreign  port,  but  circumstances  may  justify  him 
in  doing  so  upon  conditions.  The  Elizabeth,  2 
Dods.  40.3. 

Circumstances  under  -nhich  a  master  is  justified 
in  dischming  a  first  enfrineer  abroad  considered. 
The  Mi.ii  'I.  50  L.  J.,  A^lm.  33  ;  29  W.  E.  508. 

Damages  for  wrongful  Discharge.  J — Mariners' 

^vages  decreed  with  penalties  for  wrongful  dis- 
missal (5  &  6  Wi  1.  4,  c.  19,  s.  11).  A  seaman 
was  shipped  for  a  voj^age  out  and  home.  The 
ship  was  sold  during  the  voj-age  at  a  foreign 
port,  and  the  seaman  was  paid  wages  to  the  time 
of  sale  and  paid  his  passage  home  : — Held,  that 
the  seaman  was  entitled  to  be  put  into  as  good  a 
position  pecuniarily  as  he  would  have  been  in  if 
the  voyage  had  been  completed  ;  gain  of  time 
and  re-employment  being  taken  into  considera- 
tion. Mitchell  V.  Foe,  cited,  Muclachati  on 
Ship.,  4th  ed.  234. 

Hardships  incurred. — In  an  action  by  a  sea- 
man for  breach  of  the  stipulations  in  his  agree- 
ment for  service,  the  court,  in  addition  to  the 
compensation  provided  by  the  Mercliant  Shipping 
Act,  1854,  can  award  general  damages  for  breach 
of  the  agreement,  and  for  hardships  incurred  by 
the  seaman  through  the  vessel  being  employed 
for  purposes  other  than  those  contemplated  by  the 
agreement.  The  Justitia,  56  L.  J.,  Adm.  Ill  : 
12  P.  D.  145  ;  57  L.  T.  816  ;  6  Asp.  M.  C.  198. 

Agreement  for  Voyage  not  exceeding  Six 
Months — Compensation  for  Discharge  within  One 
Month.] — The  re-pundeiit,  a  seaman,  was  en- 
gaged under  an  agreement  in  the  prescribed 
form  to  serve  on  a  ship  on  a  voyage  from  Sun- 
derland to  Bilbao,  and  any  other  ports  within 
certain  degrees,  and  back  to  a  port  of  discharge 
in  the  United  Kingdom.  The  term  of  employ- 
ment was  not  to  exceed  six  mouths.  The  wages 
■were  stated  to  be  at  a  montidy  rate.  The  ship 
returned  to  Sunderland  within  twenty-three 
days,  and,  the  voyage  being  thereupon  ter- 
minated, the  respondent  was  duly  discharged. 
Upon  a  summons  issued  by  the  respondent 
against  the  appellant,  the  master,  the  judges 
held  that  he  was  entitled  to  compensation  uj)  to 
one  mouth's  wages  for  such  dischaige  under  the 
provisions  of  s.  107  of  the  Mercliant  Shipping 
Act,  1854,  and  notwithstanding  any  agreement : 
— HeM,  that,  being  properly  discharged  under 
his  agreement,  the  respondent  was  not  entitled 
to  the  benefit  of  s.  167,  since  discharge  before 
the  commencement  of  the  voyage,  or  an  imiiroper 
discharge  before  one  month's  wages  have  been 
earned,  is  the  condition  precedent  to  the  relief 
given  Vjy  the  act.  Tindle  v.  Darimm,  Gl  L.  J., 
M.  C.  107  ;  06  L.  T.  372  ;  50  J.  1'.  390  ;  7  Asp. 
M.  C.  169. 

Expenses  of  Maintenance  and  Passage  Home.  ] 
— Sect.  ].S6  of  the  Mercliant  Sliii^ping  Act, 
1894,  which  provides  that  where  the  service  of 
any  seaman  belonging  to  any  British  ship 
terminates  at  any  port  out  of  her  majesty's 
dominions  ;  the  master,  besides  paying  the 
wages  to  which  the  seaman  is  entitled,  shall  as 
one  of  several  alternatives,  •'  (f/)  depo.-it  with 
the  consular  officer  .  .  .  such  a  sum  of  money 
as  is  by  the  officer  .  .  .  deemed  sufficient  to 
defray  the  expenses  of  his  maintenance  and 
passage    home,"    imposes    upon     the    consular 
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officer  the  duty  of  determining  the  amount  to 
be  deposited  ;  and  where  the  master  has  de- 
posited the  amount  &-s.eA  by  the  officer,  no 
further  claim  can  be  made  against  the  shipowner 
under  the  section  for  any  expenses  incurred  bv 
the  seaman.  Edward.<t  v.  Steel,  Young  S,-  Co..  (!i; 
L.  J.,  Q.  B.  690  ;  [1897]  2  Q.  B.  327  ;  45  W.  11. 
689— C.  A. 

"  Home "  in  the  section  means  the  port  at 
which  the  seaman  was  originally  shipped,  or 
such  other  port  in  the  United  Kingdom  as  he 
agrees  to  go  to.     lb. 

Where  seamen  are  wrongfully  discharged 
abroad  they  are  entitled  to  recover  their  necessary 
expenses  {The  Frederick,  1  Hag.  Adm.  219)  ;  and 
the  whole  of  the  wages  for  the  vovage.  The 
Elizabeth,  6  Jur.  156. 

Ship  lost— Certificate  of  Master— 7  &  8  Vict, 
c.  112.] — The  enactment  7  <S:  8  Vict.  c.  112, 
s.  17,  as  to  seamen  being  entitled  to  wages  in 
case  of  wreck  on  receiving  the  master's  certificate, 
does  not  apply  to  a  case  where  the  seamen  wouhl 
have  been  entitled  to  wages  before  the  act. 
Where,  therefore,  a  vessel  was  lost  in  a  seeking 
voyage  after  carrying  and  delivering  cargoes  iii 
the  course  of  it : — Held,  that  the  seamen  were 
entitled  to  wages  without  any  certificate  from 
the  master.     Hichi  v.  Walher,  4  W.  R.  511. 

Ship  Insured  — Owner  Bankrupt— Ssamsn's 
Wages  paid  out  of  Insurance  Money.] — A\'here 
an  insured  ship  was  lost,  and  the  insiu-ance 
money  was  recovered  by  the  assignees  of  the 
owner,  who  had  become  bankrupt  : — Hold,  that 
the  seamen  were  entitled  to  be  paid  in  full  out 
of  the  insurance  monev.  Duiv.wn,  In  re,  1 
Fonb.  229  ;  17  L.  T.  (o.s.)  100. 

Owner  and  Master  Bankrupt— Mate  entitled 
to  Six  Months'  Wages.]  —  Under  a  fiat  a.-ainst 
the  master  anil  owner  of  a  ship,  the  mate  is 
entitled  to  be  paid  six  mouths'  salary  in  full. 
Hamborg,  E-r  parte.  Uiidgoi;  In  re,  2  Mont.  D.  A: 
D.  642  ;11  L.  J.,  Bk.  229  ;  4  Jur.  898. 

"When  Left  Behind  by  Own  Negligence.] — 
A  seaman  slii|ij/(il  iindrr  aitii-lf~,,  by  which  he 
agreed  that  hi>  woidd  servo  on  voyages  to  ceitain 
named  places  and  home  to  the  final  port  of  dis- 
charge of  the  ship,  in  consideration  of  whicli 
services  to  be  duly  perf<irmed  the  master  agreed 
to  pay  as  wages  a  certain  sum  per  calendar 
month.  He  was  left  behind  at  one  of  the  places 
at  which  the  ship  siii])ped  ;  and  the  jury  fmind 
that  there  was  no  desertion,  l)Ut  that  he  lind  l)ei'n 
guilty  of  drunkennos  and  al)usive  language,  to 
the  subversion  of  discipline,  and  was  left  liehind 
through  his  own  negligence  : — Held,  that  he  was 
entitled  to  his  wages  up  to  the  time  of  his  being 
left  beiiiml.  Button  v.  Thompmn,  3S  L.  J.,  ('.  V. 
22.-  ;  L.  R.  4  C.  P.  330  ;  20  L.  T.  .OOS  ;  17  W.  R. 
1069. 

Death  before  Termination  of  Voyage.] — A 
seaman  entered  into  articles  to  serve  on  boaril 
the  ship  "  R.,"  '•  bound  from  the  port  of  L.  to  the 
S.  S.,  to  procure  a  cargo  of  s|Hrni  oil,  and  to 
return  therewith  to  the  port  of  L.,  where  the 
voyage  was  to  cncl":  instead  of  w.ages  ho  was 
to  receive  a  share  of  the  net  proceeds  of  the 
cargo;  and  it  was  stipulated  that  no  one  of  the 
crew  shouM  "demand  or  be  entitled  to  his  share 
of  the  net  proceeds  of  the  cargo  until  the 
arrival  of  the  ship  at  L.,  and  her  cargo  should 
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110  there  sold  and  delivered,  and  tho  money  for 
the  same  actually  received  by  the  owners."  A 
cargo  was  procin-cd,  the  ship  was  afterwards 
contlemned  in  a  foreigu  port,  and  the  mariner 
accompanied  part  of  the  cargo  on  its  homeward 
voyage  (it  having  been  transhipped  into  another 
vessel,  the  '"  A."),  but  died  at  sea  : — Held,  that 
'•  until"  in  the  articles  was  a  word  of  limitation 
of  the  mariner's  right  to  wages,  and  not  of  post- 
ponement of  payment  of  them  merely  ;  and, 
consequently,  that  as  the  ship  did  not  return  to 
L..  the  administrator  of  the  mariner  was  not 
entitled  to  recover  his  share  of  the  net  proceeds 
of  the  "R.'s"  cargo,  but  only  to  recover  on  a 
(juantum  meruit  for  his  services  on  board  the  "A." 
Jesse  V.  Eoi/.  1  C.  M.  &  R.  31G  ;  4  Tyr.  626  ;  3 
L.  J..  Ex.  268. 

If  a  sailor  hired  for  a  voyage  takes  a  promis- 
sory note  from  his  employer  for  a  certain  sum, 
provided  he  proceeds,  continues  and  does  his 
duty  on  board  for  the  voyage,  and  before  the 
arrival  of  the  ship  he  dies,  no  wages  can  be 
claimed,  either  on  the  contract  or  on  a  quantum 
meruit.  Ciiftcr  v.  Powell,  6  Term  Eep.  320  ;  3 
E.  E.  18.5. 

Where  a  seaman  dies  on  the  voyage  his  repre- 
sentatives are  entitled  to  his  wages  up  to  his 
<leath  or  last  time  for  payment,  according  as 
wages  are  pavable.  Beale  v.  Thunip.son,  4  East, 
546. 

Seaman  Carried  on  after  Service  Expired — 
Damages.] — The  jilaintiff  signed  articles  on 
February  11, 18'J6,  to  serve  on  board  a  steamship 
for  a  period  not  exceeding  twelve  months,  and 
he  was  to  be  discharged  either  in  the  United 
Kingdom  or  on  the  continent  between  the  Elbe 
and  Brest.  On  February  11, 1897,  the  date  when 
the  contract  expired,  the  steamship  was  at  Aden, 
whence  she  was  to  sail  to  Batoum.  The  plaintiff 
applied  for  his  discharge  according  to  the  terms 
of  the  articles,  btit  being  refused  he  was  taken 
on  board  the  steamer  to  Port  Said,  from  which 
port  he  had  to  pay  his  passage  home  on  another 
vessel : — Held,  that  he  was  entitled  to  recover 
the  cost  of  his  passage,  his  wages  till  arrival  in 
the  United  Kingdom,  and  the  cost  of  his  board 
and  lodgimr  till  he  got  a  passage  from  Fort  Said. 
Donhlii  y.'llastk;  61  J.  P.  568. 

Assignment  of  Wages.] — A  seaman  assigns 
his  wages  as  a  security  for  money,  and  dies 
indebted  to  other  persons.  The  assignment 
specificalh'  binds  the  wages,  and  the  money 
secured  theieby  shall  be  paid  preferably  to  all 
other  debts.     Crvucli  v.  Martin,  2  Vern.  595. 

A  seaman  assigned  his  wages  to  J.  as  a  security 
for  a  debt  he  owed  to  J.,  and  died  intestate  ;  it 
was  insisted  that  this  was  only  an  agreement  in 
nature  of  a  letter  of  attorney,  and  determined 
by  the  seaman's  death,  and  that  there  were 
bond  debts.  Decreed  J.  shall  be  paid  in  due 
course  of  administration.  Mitchell  v.  Edes,  2 
Yern.  391  ;  Pre.  Ch.  125. 

Expense  of  bringing  sick  Seaman  Home — 
Deduction  from  Wages.] — A  seaman  who  from 
bad  food  supjilied  on  board  ship  fell  sick  has 
received  an  injurv  in  the  service  of  the  ship 
within  17  &  18  Vict.  c.  104,  s.  228,  stib-s.  1  ;  and 
the  board  of  trade  are  not  entitled  to  deduct 
from  wages  received  on  his  account  the  expenses 
of  bringing  him  home.  Board  of  Trade  (^Secre- 
tary^ y.  Siindholiu.  41  L.  T.  46'j  ;  4  Asp.  M.  C. 
190. 


Seaman  unable  to  do  Duty.] — A  seaman  is 
entitled  to  his  whole  wages  though  he  has  been 
unable  to  render  his  service,  if  his  inability  has 
proceeded  either  from  a  hurt  received  in  the 
performance  of  his  duty,  or  from  natural  sick- 
ness happening  to  him  in  the  course  of  the 
vovage.  Chandler  v.  Grieves,  2  H.  Bl.  606,  n. ; 
6  term  Eep.  325,  n.  ;  3  E.  E.  525. 

Captain  causing  Men  to  refuse  to  work.] — 

If  a  seaman's  claim  for  wages  is  resisted  on  the 
ground  that  he  would  not  do  his  work,  which  by 
the  ship's  articles  is  to  cause  forfeitirre  of  wages, 
it  is  a  good  answer  to  shew  that  the  refusal  to 
work  was  caused  by  the  misconduct  of  the 
captain,  which  went  to  induce  the  men  to  incur 
such  forfeitures.  Traiit  v.  Bennett,  3  Car.  &  P. 
3  ;  M.  &  M.  82. 

Insurance  of  Wages.] — The  seaman  could  not 
(formerly)  insure  his  wages.  The  Ludij  Durham, 
3  Hag.  Adm.  196. 

Wages  Payable  out  of  Proceeds  of  Wreck.] — 

Where  the  mariners  saved  parts  of  their  ship 
after  she  had  been  wrecked  they  are  entitled  to 
be  paid  their  wages  so  far  as  the  wreckage  goes, 
though  no  freight  earned.  The  Xeptnnc,  1 
Hag.  Adm.  227.  S.  P.,  The  Ludij  Durham, 
supra. 

And  similarly  where  the  wreck  is  salved  by 
others.     The  Reliance,  2  W.  Eob.  119. 

Illegal  Voyage.] — Claim  for  wages  as  mate 
dismissed,  the  service  being  in  contravention  of 
the  slave  trade  acts.  TJie  Yamjuard,  6  C.  Eob. 
207. 

Wages  may  be  recovered  fi'om  the  master 
though  the  vessel  be  forfeited  for  illegal  trading- 
to  wliich  the  mariners  were  not  parties.  The 
Malta,  2  Hag.  Adm.  158,  n. 

Deviation  from  agreed  Voyage.] — Deviation 
from  the  voyage  agreed  upon  fiom  accident  or 
overruling  necessity  does  not  entitle  the  mariner 
to  his  discharge  ;  but  a  deviation  of  inrportance, 
without  necessity,  does.  The  Eliza,  1  Hag. 
Adm.  182  ;  The  Countess  of  Harcourt.  lb.  248  ; 
Tlie  Minerva,  Ih.  347  ;  ■The  George  Holme,  lb, 
370. 

The  voyage  was  described  in  the  articles  as 
from  London  to  Madras  and  Calcutta  and  back 
to  London.  The  ship  deviated  from  Madras, 
going  to  Calcutta  by  way  of  Prince  of  Wales 
Island  : — Held,  that  the  seaman  was  entitled  to 
his  discharge  at  Madras,  and  that,  although 
remaining  on  board  to  Calcutta,  where  he  de- 
manded his  discharge  and  refused  work  and  left 
the  ship,  he  was  entitled  to  wages  up  to  leaving 
the  ship.     Tlie  Cambridge,  2  Hag.  Adm.  243. 

Ship    Unseaworthy  —  Desertion  of   Crew.] — 

If  the  ship  is  iKit  seawoinliy  by  leason  of  some 
of  the  crew  having  deserted,  the  rest  of  the  crew 
are  not  bound  to  go  to  sea  in  her,  and  their 
contract  is  at  an  end.  Hirtleii  v.  Ponsonbi/,  7 
El.  &  Bl.  872  ;  26  L.  J.,  Q.  B.  322  ;  3  Jur.  (N.S.> 
746  ;  5  W.  E.  659. 

Seaworthiness — Warranty.] — When  a  seaman 
signs  articles  at  a  foreign  jjort  there  is  an  implied 
warranty  of  seaworthiness,  and  if  the  ship  is 
uuseaworthy  there  is  consideration  for  a  new 
contract  for  extra  reward  to  induce  him  to  sail 
in  her.     Tamer  v.  Owen,  3  F.  &  F.  176. 
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Voyage  abandoned — Ship  Unseaworthy.] — See 
JEaken  v.  I'hom,  supra,  eol.  107. 

Half  Wages   if   Ship    detained   by  Ice.] — A 

ship's  articles  cinitained  u  clause  to  the  effect 
that  if  ihe  ship  should  winter  abroad  ou  account 
of  ice  the  officers  and  seamen  should  receive  half 
wages  during  such  detention.  The  ship  went 
"  seeking  ";  the  ice  prevented  her  getting  a  cargo, 
but  not  from  sailing  without  one  ;  she  wintered 
abroad  : — Held,  that  the  crew  were  entitled  to 
half  waees  only.  The  Uoghton,  3  Hag.  Adm. 
100. 

Apprentice  may  sue  for.] — An  apprentice  is 
entitled  to  sue  the  proceeds  of  the  ship  in  which 
he  has  served  for  wages  due,  under  a  general 
apprenticeship  to  the  owner,  but  not  for 
the  penalty  contained  in  the  indenture  for 
breach  of  the  agreement.  The  Allert  C'rusly, 
Lush.  44. 

Wages  of  Apprentice  harboured  in  another 
Ship.  : — A.  the  master  of  an  a]iiirenticc.  who. 
being  harboured  by  B.  the  master  of  anotb.er 
ship,  serves  as  a  seaman  on  board  her,  may  waive 
the  tort  and  sue  B.  for  the  services  of  the 
apprentice.  Foder  v.  Stewart,  3  M.  ic  S.  I'Jl  ; 
15  R.  K.  459. 

Termination  of  Contract.] — On  the  wreck  of  a 
ship  the  seamen  are  bound  to  do  their  utmost  to 
save  ship  and  cargo  ;  but  the  seamen's  contract 
of  service  may  be  terminated  either  by  final 
abandonment  of  the  ship  or  by  a  discharge  given 
by  the  master.  The  Warrior,  Lush.  476  ;  0 
L.  T.  133. 

Forfeiture  of  Wages  by  Misconduct.] — See 
infra,  cols.  12S  scq. 


b.  Contract. 

i.  St  (till  J). 

Under  55  Geo.  3,  c.  184.]— Tlic  plaintiff  and 
tlR-  defendant  being  resident  in  England,  and  B. 
at  Havana,  and  the  defendant  bc.ng  a  foreign 
agent,  a  written  agreement  was  entered  into  by 
liie  plaintiff  with  the  defendant  on  behalf  of  B. 
tiiat  tlic  plaintiff  would  serve  as  stoker  on  l)oard 
a  steamer,  about  to  le.ave  London  for  Havana,  in 
the  service  of  B.  During  the  tjutward  voyage, 
rations  were  to  be  served  out  to  the  ])laintiff  on 
account  of  B.,  the  contiact  to  be  in  force  for  one 
year:  and  should  tlie  plaiiitiif  be  discharged 
before  that  time,  three  months'  w.ages  were  to 
be  paid  in  advance,  besides  finding  him  a 
ho:r.e\vard  passage,  1'.  bcii)gat  liberty  to  c<intinue 
ilie  engagement  or  to  discharge  tlie  plaintiff  and 
to  fiM<l  iiim  his  passage  back  to  England,  Hie 
wages  to  be  payable  up  to  tlic  day  of  1  lie  plaintiff's 
arrival  in  England,  and  unless  he  sliotild  Ite 
di>eliaig(d  for  misconduct,  one  montirs  luiy  to  be 
advanced  for  his  outfit  for  the  voyage: — Held, 
tliat  the  agreement  did  not  require  a  stamp, 
being  an  atrreement  for  tlic  hire  of  a  labourer. 
n'iLfoii  V.  /uhirta,  14  Q.  15.  IM5  ;  1'.)  L.  J.,  Q.  li. 
4U;  14  .Jur.  \m\. 

An  agreement  by  a  master  of  a  sliij)  to  take 
out  a  mariner  to  a  foreiL'ii  l>ort,  he  working  on 
board,  is  within  the  above  e.\ernption,  as  hcing 
an  agreement  for  the  hire  of  a  labourer.  Corn- 
fvrtk  V.  Danube  and  Black  Sea  Ily.,  2  F.  &  F. 
l'J7. 


ii.  Form. 


Statutory.]  — The  5  &  G  Will.  4,  c.  19,  s.  2, 
enacted  that  it  shall  not  be  lawful  for  any 
master  of  a  ship  to  carry  to  sea  any  seamen, 
without  first  entering  into  an  agreement,  in 
writing,  specifying  the  wages,  kc.  The  defen- 
dant pleaded,  to  an  action  on  a  policy  of  insur- 
ance, that  the  master  had  not  entered  into  any 
such  agreement  with  the  seamen,  or  any  one  of 
them,  wherefore  the  voyage  was  illegal : — Held, 
that  the  non-compliance  with  the  statute  was  no 
answer  to  an  action  on  a  policy  of  insurance 
effected  on  the  ship,  as  it  did  not  make  the 
voyage  itself  illegal,  or  the  vessel  unseaworthy. 
Bcdmond  v.  Smith,  7  Man.  .*c  G.  4.7/  :  8  Scoit 
(X.R.)  2.50  ;  13  L.  J.,  C.  B.  159  ;  8  Jur.  711. 

Contract  to  Serve  "in  same  Employ" — Trans- 
fer to  another  Ship.] — A  seaman,  in  March, 
1854.  shipped  c:ii  board  a  vessel  called  the  '•  Gustos," 
to  serve  as  steward,  and  signed  articles,  as  required 
by  13  &  14  Vict.  c.  93.  which  professed  to  be  an 
agreement  between  the  master  and  the  several 
persons  whose  names  were  thereto  subscribed,  at 
M.  per  month  wages,  for  a  voyage  "  from  Liver- 
pool to  the  west  coast  of  Africa,  to  trade  in  any 
ports,  bays,  or  rivers  therein,  and  back  to  a  final 
port  of  discharge  in  the  Uniteil  Kingdom,  or  for 
a  term  not  to  exceed  three  years."  The  articles 
contained  the  following  ])rovision  :  "  The  crew, 
if  required,  to  be  transferred  to  any  other  ship 
in  tire  same  employ."  After  the  "  Gustos " 
remained  some  time  on  the  African  coast,  tlie 
seaman,  at  the  request  of  the  captain,  was  trans- 
ferred to  another  and  larger  vessel,  engaged  in 
the  same  trade,  called  the  '•  Dauntless,"  entering 
into  fresh  articles  with  the  master,  under  which 
he  was  to  receive  wages  at  the  rate  of  Al.  per 
month.  The  "  Dauntless"  arrived  in  Liverpool 
on  the  return  voyage  in  June,  185(5,  when  he 
claimed  wages  at  4/.  per  month  for  the  period 
during  which  he  had  served  on  board  the 
"  Dauntless."  The  defendant  refused  to  paj'  him 
at  the  increased  rate,  insisting  that  he  was  bound 
by  the  original  articles  to  serve  on  board  any 
ship  "in  the  same  employ"  ;  and  he  declined  i<v 
accept  the  sum  mentioned  in  the  original  articles  : 
— Held,  first,  that  tlic  iirticlcs  were  not  invalid 
for  being,  in  the  alternative  "  from  Liveriionl  to 
the  wcsticoast  of  Africa  and  back,  or  for  a  term 
7iot  to  exceed  three  years."  Frazer  v.  Jlatinii,  2 
C.  B.  (N.8.)  512  ;  2G'L.  J.,  C.  B.  22(;  ;  3  Jur.  (..v.s.) 
{!94, 

Held,  secondly,  tliat  the  provision  for  tlio 
IniM'-rer  of  the  (lew  to  another  vessel  in  the  same 
cm]>lov,  was  not  in  contravention  of  the  13  iV  14 
Vict.  c.  93.     J/>. 

IleUl,  thirdly,  tliat  the  jirovision  for  transfer 
was  not  liiiiitdl  to  a  tnm-fcr  of  tiic  whole  cicw 
collectively,  but  tliat  the  articles  constituted  an 
agreement  between  I  lie  owners  anil  each  of  tlic 
crew  for  himself,  anil  consc(|iienHy,  that  he  was 
lioiind  to  serve  under  the  original  articles,  and 
tiierc  was  therefore  no  consideration  for  liiu 
master's  promise  to  pay  the  increased  wages. 
Ih. 

Execution  before  Consular  Agent.]  —  Held, 
lastlv,  that  thccircum-tanccsof  tlie  fresh  articles 
not  having  been  executed  in  the  presence  of  a 
consular  agent,  was  not  an  objection  to  th'-ir 
validity,  piovidcd  they  could  have  been  bCt  up. 
2  b. 
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No  rate  specified  in  Articles.] — Wngcs  pro- 
noimoed  tn- ;  no  rate  being  specified  in  the 
articles.  The  Povoipine,  1  Hag.  Adni.  378  ; 
The  Prince  George,  3  Hag.  Adm.  37G. 

Custom  in  Slave  Trade.  ] — Ships'  articles  are 
couclusive  as  to  amount  of  mariners'  wages. 
Claim  of  a  custom  in  the  slave  trade  that  the 
mate  is  allowed  to  carry  a  slave  disallowed. 
'llie  IsaMln,  2  C.  Eob.  241  :  and  see  The  Prinee 
Frederick  2  Hag.  Adm.  394. 

See  also  Turner  v.  Oieen.  infra,  col.  117  ; 
Daftcr  T.  Cresicell,  infra,  col.  117,  as  to  contract 
for  further  remuneration. 

Currency — ConstructioninFavour  of  Seaman.] 

— When,  in  a  seaman's  articles,  it  is  covenanted 
to  pav"  wages  in  dollars,  sterling  and  not  currency 
value' i5  to  be  assumed  as  intended,  and  the  wages 
are  to  be  paid  at  the  rate  of  4,s\  2d.  per  dollar. 
The  Annie  Sherwood,  12  L.  T.  582  ;  13  W.  E.  G41, 

Where  it  was  alleged  that  there  was  a  specific 
covenant  in  seamen's  articles,  duly  read  over  and 
explained  to  the  crew,  that  the  wages  when  due 
should  be  payable  in  United  States  currency  or 
its  equivalent  : — Held,  that  the  court  would  not 
enforce  such  a  condition  against  the  seamen, 
from  the  fact  of  its  being  contrary  to  equity  and 
justice,  and  an  imposition  on  them.     li. 

^Vhere  the  amount  of  wages  due  to  a  seaman 
under  his  contract  was  greatly  lessened  by  a 
depreciation  of  the  currency  at  the  date  of  his 
claim,  and  it  did  not  appear  at  what  rate  such 
wages  were  to  be  calculated,  the  court  con- 
strued the  uncertain  contract  most  strongly  in 
favour  of  the  seamen,  and  allowed  him  wages  at 
the  fullest  rate.  The  Konjyareil,  33  L.  J.,  Adm. 
201. 

iii.  Division  of  Profits. 

Consideration  for." — Where  an  agreement  was 
entered  into  between  the  captain  and  the 
mariners,  whereby,  in  consideration  of  their 
faithfully  serving  in  a  fishing  voyage  to  the 
South  Seas  and  back,  they  were  each  to  receive 
a  certain  share  of  the  net  proceeds  of  the  cargo 
brought  home,  and  the  owner  was  appointed 
agent  to  dispose  of  the  cargo  for  the  benefit  of 
all  concerned  : — Held,  that  an  action  would  not 
lie  against  him  by  one  of  the  mariners  to  recover 
his  s'uare  of  the  net  proceeds,  on  proof  that  the 
defendant  had  sold  the  cargo,  and  that  the  price 
of  it  had  come  to  his  hands,  unless  an  admission 
of  faithful  services  could  be  proved.  Etans  v. 
Bennett,  1  Camp.  300. 

Sailor  not  a  Partner.] — If  a  sailor  engages  on 
a  whaling  voyage,  and  is  to  receive  a  certain 
proportion  of  the  profits  of  the  voyage  in  lieu  of 
wages,  when  the  cargo  is  sold  he  may  maintain 
an  action  for  his  wages  against  the  captain,  and 
he  will  not  be  considered  as  a  partner.  Wilkin- 
son V.  Frasier,  4  Esp.  182. 

iv.  Additional  Wo'/es. 

"What  is  sufficient  Consideration.] — No  action 
will  lie  at  the  suit  of  a  sailn-.-  du  a  promise  of 
the  captain  to  pay  him  extra  wages  in  considera- 
tion of  his  doing  more  than  his  or<linary  share  of 
navigating  the  ship.  Harris  v.  Watson,  Peake, 
102  :  3  E.  R.  6.54. 

Where  a  seaman   signed   articles  containing 


the  following  provision  :  "  The  crew,  if  required, 
to  be  transferred  to  any  other  ship  in  the  same 
em].>loy  "  ;  and  after  serving  for  a  certain  period 
on  one  vessel  was  shipped  by  the  captain's 
desire  on  another  vessel  engaged  in  the  same 
trade,  under  which  he  was  to  receive  further 
remuneration  : — Held,  on  the  refusal  of  the  defen- 
dant to  pay  him  at  the  higher  rate,  that  there 
was  no  consideration  for  ihe  master's  promise  to 
pay  increased  wages,  and  that  there  was  no 
neglect  or  refusal  on  the  part  of  the  defendant, 
so  as  to  render  him  liable  to  the  penalty  imposed 
by  17  &  18  Vict.  c.  104.  s.  187.  Freizer  v.  Uatton, 
2  C.  B.  (N.S.)  .512  ;  26  L.  J.,  C.  P.  226  ;  3  Jur. 
(N.S.)  694  ;  .5  W.  R.  632. 

"Where  Ship  Undermanned.] — A  ship  being  on 
a  voyage  from  L.  to  P.  and  back,  when  in  port 
at  P.  became  so  short-handed  that  it  was  dan- 
gerous to  life  to  proceed  with  only  the  reduced 
crew ;  the  captain,  being  unable  to  procure 
additional  hands,  voluntarily  promised  the  remain- 
ing seamen,  who  were  under  articles  for  the 
whole  voyage,  an  additional  sum  if  they  would 
assist  in  taking  the  ship  to  her  next  port  : — 
Held,  that  the  seamen  were  not  bound  to  pro- 
ceed on  the  voyage,  as  it  involved  risk  of  life, 
and  that  the  promise  was  therefore  binding  on 
the  captain.  Hartley  v.  Ponsonhy,  7  El.  &  Bl. 
872  :  26  L.  J.,  Q.  B.  322  ;  3  Jur.  (N.S.)  746  ;  .5 
W.  R.  659. 

The  plaintiff  and  other  seamen  had  entered 
into  articles  of  agreement  to  serve  for  a  voyage 
from  Liverpool  to  Melbourne  and  home.  At 
Melbourne  several  of  the  crew  deserted,  and  one 
of  the  crew  was  discharged  by  the  captain. 
Whilst  the  desertion  was  going  on,  the  captain 
entered  into  a  fresh  agreement  with  the  plaintifl: 
and  the  other  remaining  seamen,  to  raise  their 
wages  for  the  remainder  of  the  voyage  : — Held, 
that  he  never  was,  under  the  circumstances, 
released  from  the  obligation  of  the  original 
articles,  and  could  not,  therefore,  maintain  an 
action  to  recover  the  increased  rate  of  wages  for 
the  voyage  home.  Harris  v.  Carter.  3  El.  &  Bl. 
559  :  2  C.  L.  R.  1582  ;  23  L.  J.,  Q.B.  295  ;  18 
Jur.  1014  :  2  W.  R.  409. 


Ship    Unseaworthy.j 

Oicen,  supra,  col.  112. 


See    Turner   v. 


Promise  to  pay  Seamen  higher  "Wages — "Want 
of  Consideration.] — In  the  course  of  a  voyage 
some  of  the  seamen  deserted,  and  the  captain 
not  being  able  to  find  others  to  fill  their  places 
promised  to  divide  the  wages  which  would  have 
become  due  to  them  amongst  the  remainder  of 
the  crew  : — Held,  that  the  yjromise  was  void  for 
want  of  consideration.  Stilh  v.  Mijrich,  2  Camp. 
317;  11  R.  R.  717. 

Semble,  a  promise  by  the  master  to  pay 
seamen  extra  wages  for  extra  work  in  the  ship 
is  void  as  against  public  policy.  Harris  v. 
Wat.wn,  Peake,  Cas.  102  ;  3  R.  R.654. 

The  plaintiff,  at  the  request  of  a  captain  in 
the  royal  navy,  agreed  to  enter  on  board  his  ship 
as  captain's  cook,  he  undertaking  to  pay  the 
plaintiff  over  and  above  the  government  pay  to 
which  his  rating  would  entitle  him.  Tlie  plaintiff 
having  performed  the  service  : — Held,  that  there 
was  a  sufficient  consideration  to  enable  the  plaintiff 
to  maintain  an  action  for  such  wages.  Clutter- 
hneli  V.  Coffiyi,  4  Scott  (N.E.)  509  :  1  D.  (N.s.) 
479  ;  Car.  &  M.  273  ;  3  Man.  &  G.  842  :  1 1  L.  J., 
C.  P.  65;  6  Jur.  131. 
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A  mariner,  who  has  signed  articles  for  a  voyage 
at  a  certain  pay  per  month,  cannot  claim  any 
further  wages  or  gratuity  by  usage  or  custom. 
Elsworth  V.  Woolntore,  5  Esp.  84. 

"Where  a  sailor  sued  for  wages  due  itnder  the 
ship's  articles,  and  also  for  the  average  price  of 
a  negro  slave,  lor  Avhich  there  was  only  a  parol 
agreement  with  the  captain,  and  which  was  not 
mentioned  in  the  articles  : — Held,  that  the  con- 
tract for  the  slave  was  void,  as  being  in  fact  a 
promise  to  pav  further  wages.  Wliitv  v.  Wilsoft. 
2  Bos.  &  P.  116. 

Master  may  bind  Owners  to  pay.]  —  The 
master  may  bind  the  owners  to  pay  a  seaman 
employed  to  do  other  duties,  as  those  of  a  steward, 
a  higher  rate  of  wages.  UU-hs  v.  Walker,  -i 
W.  R.  oil. 

Death  of  Master — Mate  succeeding  to  com- 
mand— Power  to   alter  Rating   of  Seamen,] — 

Where,  in  consequence  of  the  death  of  the  captain 
during  the  voyage,  the  chief  mate  becomes 
captain,  the  latter  has  authority  to  appoint  a 
seaman  to  the  post  of  second  mate  with  the 
wages  of  such  :  and  a  contract  to  that  effect  is 
binding  on  the  owners,  notwithstanding  no 
alteration  is  made  in  the  articles  under  which 
the  seaman  shipped.  Uanmn  v.  Roydmi.  37 
L.  J.,  C.  P.  GO  ;  L.  E.  3  C.  P.  47  ;  17  L.  T.  214  : 
16  W.  E.  205. 

Ship's  Articles.] — Semble.  if  the  master 

<lies  on  the  voj-age.  and  the  chief  mate  succeeds 
him  in  the  command,  the  crew  is  bound  by  the 
ship's  articles,  though  such  chief  mate  is  a 
foreigner.  Ih'nno  v.  Benwlt,  3  G.  &  D.  54  ;  3 
q.  li'.  7<JS;  12  L.  J..  Q.  B.  17. 

Articles  conclusive  as  to  Eating.] — A  seaman 
entered  on  the  articles  as  sucli  held  to  be  pre- 
cluded from  claiming  additional  pay  for  services 
given  in  another  capacity.  Dafter  v.  Crcasicell, 
7  D.  &  E.  11  ;  2  Car.  k.  P.  K.l  ;  2'J  E.  E.  469. 

V.  Allowance  for  Short  Pnn-is/Dn.s: 

When  Granted.] — Owing  to  the  unexpected 
length  of  a  voyage,  the  crew  of  a  vessel  had  been 
l)iit  u|)oM  short  allowance.  They  were  allowed 
<;onip(,Misation  under  17  ic  IS  Vict.  c.  1U4.  s.  223. 
The  Juaejjh i/iC;  Kwabey,  152  ;  2  Jur.  (X.S.)  148. 

vi.  Advance  Xote. 

liability  —  Condition.] — A  captain  gave  one 
of  the  seamen  an  advance  note  in  the  foUcMving 
form  :  "Ten  days  after  the  ship  •  Atlilonc'  sails 
from  the  jjort  <;f  Liverpool,  the  umk-rsigncd  <loes 
promise  and  agree  to  pay  to  any  person  who 
shall  advance  to  Eeubcu  Hill  on  t!ii-  ngicciiicMt. 
the  sum  of  G/.,  provided  l{eul)en  Mill  shall  sail 
in  the  sliip  from  the  i)ort  of  Liverpool."  An 
outfitttM-  gave  the  seaman  in  exchange  for  tlie 
note  'il.  T)s.  in  cash,  and  21.  \ok.  worth  of  wearing 
apparel  ;  but  he  stated,  that  if  he  had  a<lvaiiced 
tlic  whole  in  cash,  he  would  have  charged  a 
<iiscount  of  7J  per  cent.  The  .seaman  having 
sailed  witli  the  vessel  :— Held,  that  the  con- 
dition upon  which  the  holder  was  entitled  to 
sue  the  maker  was  fulfilled  i>y  giving  the  sea- 
man the  amount  in  money  and  money's  worth. 
MrKvne  v.  Joi/n^on,  5  C.  B.  (N.s.^  218  :  23  L.  J., 
C.  P.  133  ;  4  Jur.  (N.S.)  700  ;  G  W.  11.  OoS. 

Assignment.] — See  Bellaimj  v.  i«/(//,  post,  col. 
12G. 


vii.  Jurisdiction  to  Si't  Aside  Unreasonahle 
Contracts. 

Ships'  articles  are  conclusive  as  to  the  amoimt 
of  wages  and  the  voyage  ;  on  collateral  points  the 
court  of  admiralty  may  consider  how  far  they 
are  reasonable  and  just.  Therefore,  a  clause  jiro- 
viding  that  if  contraband  goods  were  found  in  the 
forecastle,  the  seamen  living  therein  should  forfeit 
their  wages  and  10?.,  is  not  conclusive  to  work  a 
forfeiture  of  wages  against  those  not  proved  to 
be  guilty  of  the  offence.  The  penalty  cannot 
be  enforced  in  admiraltj-.  The  Prince  I'rcdericJ;,' 
2  Hag.  Adm.  3'J4. 

Contract  that  if  a  ship  miscarries  party  shall 
lose  his  wages  is  unreasonable.  T^ast  India  Co. 
V.  Athyns,  1  Comyn,  348. 

The  captain  of  a  ship  on  an  outward-bound 
voyage,  takes  bonds  from  his  seamen  to  himself 
in  206Z.  penalty,  conditioned,  that  they  shall  not 
demand  any  wages  until  the  ship  arrives  in  the 
port  of  London.  The  ship  is  lost,  and  the  sea- 
men sue  the  captain  for  their  wages  : — Held,  that 
those  bonds  were  unjust  and  void  in  law.  Buck 
V.  RawUnson,  1  Bro.  P.  C.  138. 

East  India  Company  takes  bond  from  the 
mariners  and  officers  of  the  ships,  &c.,  not  to 
demand  their  wages  unless  the  ship  returned  to 
the  port  of  London.  The  ship  arrives  at  a 
delivery  port,  and  is  afterwards  taken  by  the 
French.  The  seamen  and  officers  shall  have 
their  wages  to  the  time  of  the  arrival  of  the  ship 
at  the  delivery  port.  Edicurds  v.  Child,  2  Vern. 
727. 

A  covenant  that  no  wages  to  be  payable  unless 
the  ship  arrives  at  the  last  port  of  discharge,  was 
not  upheld  in  admiralty.  'The  Juliana,  2  Dods. 
501. 

viii.   Dis.-i'Uifion. 

Contract  determined  by  "War— Foreign  Warship 
— Declaration  of  War  —  Wages.] — ^<hipbuildcrs 
in  this  country  contra'ti'  1  with  a  Foreign  govern- 
ment to  buihla  warship  and  deliver  it  abroad  to 
the  foreign  purchasers.  In  pursuance  of  this 
contract  die  shipbuilders  contracted  in  writing 
with  the  defendant  that  he  should  as  captain 
take  out  the  ship  to  the  purchasers  at  a  lixed 
rate  of  pay.  The  defendant  engaged  the  plaintiff 
to  serve  as  one  of  his  crew  for  a  lump  siun  for 
the  voyage.  Dui'iiig  the  voyage  the  foreign  pur- 
chasers declared  war  upon  a  foreign  power. 
After  the  declaration  of  war,  and  during  the 
voyage,  the  plaintiff'  left  the  ship  and  smd  tin' 
defendant  for  the  whole  of  the  smn  agreed  io  \>r 
paid  him  for  the  voyag..' :— Held,  that  lie  was 
entitled  to  recover  the  wiiolc  ^*utu.  nium  the 
ground  that  the  defendant  had  lield  himself  out 
as  the  agent  of  the  foreign  purchasers,  who  l)y 
their  declaration  of  war  had  altered  the  risks  of 
the  voyage.  O'Ncil  v.  Annstromi,  Mitchell  .<•  (o., 
05  L."j:.  Q.  B.  7:  [I8'J5j  2  t^.  li.  418;  14  H. 
700;  73  L.  T.  178— C.  A.  AHirniing  43  W.  H. 
554. 

Seaman  sent  home  as  Witness.]— Tiie  plaintiff 
was  hired  as  a  mariii'M  on  liuanl  a  ship  for  a 
specific  voyage,  la  th''  course  of  the  voyage  he 
was  ol)ligcd  to  leave  the  ship,  and  was  sent  to 
Eno-land  bv  authority  of  a  British  connnl.  under 
7  &  8  Vict.  c.  112,  ss.  5y.  GO,  aii<l  13  &  14  Vict. 
c.  93,  as  a  witness  on  a  trial  of  a  person  for  an 
offence  committed  on  tiie  high  seas  :— HeM,  that 
this  operated  as  a  dis-olution  of  the  coni  ract,  an<l 
that  he  could  not  recover  any  w,il' 'ssnl)-.'  pKMiH  / 
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to  the  period  when  he  ^vas  sent  to  Eiielaiid. 
Mdrilh-  V.  De  Wolfe,  4  El.  cV:  lU.  8-14  :  2 1  L.  J.. 
Q.  B.  200  ;  3  C.  L.R.  960  ;  1  Jur.  (N.s.)  758  ;  3 
W.  R.  iOl. 

c.  Liien ;  Priorities. 

Wages  are  Lien  on  Ship  and  Freight.] — Sea- 
men's wages  arc  a  lieu  iiiion  the  ship  ami  f  reij^dit ; 
autl  are  generally  entitled  to  jiriority.  Tlic  Louisa 
liciiha,  14  Jur.  i0u6  :  Thr  Lad ij  Durham.  3  Hag. 
Adm.  I'Jt)  :  The  Linda  Flor,  "Swabey,  309  ;  4 
Jur.  (x.s.)  172  ;  6  W.  K.  197,  infra. 

Lien  not  lost  by  Sale  of  Ship.] — It  is  not 
destroyed  by  sale  to  a  purchaser  without  notice. 
27ie  Batavia,  2  Dods.  500. 

Lien  Enforced.] — A  decree  for  wages  and  costs 
against  freight  and  master  enforced  against  the 
ship,  upon  her  coming  to  this  country.  The 
Jlavfjaret,  3  Hag.  Adm.  238. 

Voyage  not  proceeded  upon.] — Seamen  engaged 
l)y  the  owners  or  their  agent  for  a  voyage  upon 
a  foreign-going  ship,  which  does  not  proceed  upon 
the  voyage,  are  entitled  to  a  lien  for  their  wages 
upon  the  ship,  and  the  proceeds  of  sale  thereof, 
although  the  engagement  of  the  seamen  has  not 
been  in  writing.  Great  E(tsteni  Stfainship  Co., 
In  re,  WiUiuins'  Claim,  53  L.  T.  594  ;  5  Asp. 
M.  C.  511. 

Lien  on  Freight  —  Sub-Charter.]  —  Seamen 
have  a  maritime  lien  on  freight  due  from  sub- 
charterers  to  the  charterers  of  a  ship,  and  can 
arrest  the  cargo  for  the  purpose  of  enforcing 
such  lien.     The  Artdulina,  infra,  col.  120. 

No  Lien  on  Cargo.] — The  seamen's  lien  is  only 
on  ship  and  freight,  not  on  cargo  ;  although 
insurances  may  have  been  effected  upon  ship  and 
cargo.  The  Lady  Durliavi,  3  Hag.  Adm.  196  ; 
Thomas  v.  Tohin,  3  Hag.  Adm.  197,  n. 

"Wages  prior  to  Mortgage  Debt.] — Wages  are 
yiayabie  before  the  mortgage  debt.  Tlte  Prinec 
George,  3  Hag.  Adm.  376. 

"Wages  and  Subsistence  Money  prior  to 
Bottomry.] — Mariners'  wages,  with  subsistence 
money  where  necessary,  take  precedence  of  a 
bottomry  bond.  The  Sydneij  Core,  2  Dods.  13  ; 
The  Madonna  BLdva,  1  Dods.  37. 

A  wages  claim  is  preferred  to  a  bottomry  bond 
previously  pronounced  for,  the  bond  having  been 
given  before  the  wages  were  earned.  The  Wil- 
iiam  F.  Safford,  Lush.  69  ;  29  L.  J.,  Adm.  109  : 
2  L.  T.  301. 

A  claim  by  a  person  having  paid  wages  to  a 
ship's  crew,  at  the  request  of  the  master,  on 
account  of  a  ship  is  in  the  nature  of  a  wages 
claim,  and  entitled  to  the  same  priority.     Ih. 

There  is  no  distinction  in  their  right  of  prece- 
dence to  a  bottomry  bond  between  seamen's 
wages  earned  antecedently,  and  those  earned 
subsepiently  to  the  execution  of  the  bond.  The 
Union,  Lush.  128  ;  30  L.  J.,  Adm.  17  ;  3  L.  T. 
280. 

Foreign  Ship — 'Viaticum.] — The  master  and 
crew  of  a  foreign  ship  arrested  in  this  country 
are  enti'led  to  priority  over  a  bottonny  boncl- 
hfilder  in  respect  of  their  expenses  home.  'The 
Cu)ixtatu-la,  15  W.  R.  183. 


"When  a  foreign  ship  is  under  arrest,  and  no 
a|)pearance  is  entereil  for  her,  the  court  will 
allow  the  payment  of  wages  and  viaticum  out  of 
freight  in  the  hands  of  a  plaintifE  in  a  bottomry 
suit,  and  order  the  discharge  of  the  crew,  although 
there  is  no  suit  institi^ted  for  their  wages.  The 
Bridgwater,  37  L.  T.  366  ;  3  Asp.  M.  C.  506. 

'Wages  postponed  to  damage  Lien.] — A  vessel 
had  been  pronounced  liable  for  damage  resulting 
from  a  collision  ;  wages  were  due  to  the  crew  of 
the  damaged  ship.  The  proceeds  of  the  sale  of 
the  ship  doing-  the  damage  were  not  sufficient  to 
satisfy  both  claims  : — Held,  that  the  wages  were 
not  entitled  to  priority.  The  Linda  Flor, 
Swabey,  309  ;  4  Jur.  (N.s.)  172  ;  6  W.  E.  197. 
S.  P.,  The  CMnuera,  4  Jur.  (n.s.)  172. 

Suit  for  seamen's  wages  against  the  proceeds 
of  the  ship  condemned  and  sold  in  a  collision 
suit,  and  which  were  insufficient  to  satisfy  the 
damage  claimant,  dismissed  upon  the  ground 
that  they  cnuld  be  recovered  elsewhere.  The 
Buna,  5  L.  T.  217. 

Mortgage  Debt.]— The  owners  of  a  vessel  who 
have  recovered  judgment  against  another  ship  in 
an  action  for  damage  by  collision  have  a  prior 
right  against  the  proceeds  of  such  ship  to  seamen 
who  have  recovered  judgment  against  the  same 
ship  for  wages  earned  before  and  after  the 
collision.  The  Elin,  52  L.  J.,  Adm.  55  ;  8  P.  D. 
129  ;  49  L.  T.  87  ;  31  W.  E.  736  ;  5  Asp.  M.  C. 
120— C.  A. 

Master's  Guarantee.]— While  a  master's  lien 
for  wages  against  his  ship  takes  precedence  of  an 
ordinary  claim  by  mortgagees,  it  docs  not  take 
priority  of  any  part  of  the  mortgage  debt,  the 
payment  of  which  the  master  has  personally 
guaranteed  to  the  mortgagees.  The  Bangor 
Castle,  74  L.  T.  768  ;  8  Asp.  M.  C.  156. 

Seamen's  'Wages  prior  to  Master's  'Wages 
and  Disbursements.  J — Seamen  are  entitled  to 
their  wages  in  priority  to  the  master's  claim, 
either  for  his  own  wages  or  for  advances  made  by 
him  in  jjayment  of  the  seamen's  wages.  The 
Salucia.  32  L.  J.,  Adm.  41  ;  9  Jur.  (N.s.)  27  ;  7 
L.  T.  440  ;  11  W.  R.  189. 

"Wages  prior  to  Possessory  Lien.] — Mariners 
have  priority  for  wages  over  persons  with  a 
possessory  common  law  lien  up  to  the  time  of 
the  beginning  of  such  lien,  and  they  are  entitled 
to  subsistence  money  from  the  time  they  leave 
the  ship  to  the  time  they  return  home  ;  this  and 
the  expenses  of  the  journey  home,  and  the  costs 
of  the  action,  rank  with  their  prior  wages.  The 
Immacolata  Coneezioiie,  53  L.  J.,  Adm.  19  ;  9 
P.  D.  37  ;  50  L.  T.  539  ;  32  W.  R.  705  ;  5  Asp. 
M.  C.  208. 

The  master  and  seamen  nest  after  the  salvor 
take  precedence  of  the  shipwright  for  wages 
earned  before  their  ship  comes  into  the  ship- 
wright's hands.  If  foi'eigners,  they  are  also 
entitled,  in  addition  to  such  wages,  to  a  sulficient 
sum  to  take  them  ba^ik  to  their  own  country. 
Ihe  Gusfaf,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  6 
L.  T.  660. " 

'Wages  prior  to  Towage  Lien.] — The  lien  of 
seamen  for  wages  ranks  before  a  claim  in  respect 
of  payments  fur  the  towage  of  the  ship  from  sea 
to  an  inland  port,  and  the  liglit  dues  and  dock 
dues.     The  Andalina,  12  P.  D.  1  ;  56  L.  T.  171  ; 
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Sn  AV.  R.  r;:',G  :  r,  A^j..  :M.  C.  C,2.     But  sec  as  to 
to\va<rc,  infia.  XIX.  Towage 


Wages  prior  to  Necessaries  Lien. 
I'J  L.  1'.  70."). 


-T7ir  Qureu. 


Expenses  of  Sending  Home — Solicitor's  Lien 
— Priority.]  —  Soli.-itors  tVir  iK-tVinlants  in  a 
salvnf,'e  actio-i  against  a  forei<j:'i  ship,  who  are 
entitled  to  a  charge  upon  the  ship,  or  the  pro- 
ceeds thereof,  for  t'leir  costs  and  expenses  in- 
curred in  the  jiiecrvation  of  the  property,  do 
not  take  priority  of  the  claim  of  the  foreign 
government,  wlio,  on  the  abandonment  of  the 
ship  by  her  ov/ners.  ai-e  entitled,  b}-  the  provisions 
of  their  code,  to  a  lien  upon  the  ship,  or  the 
proceeds,  for  the  expenses  of  sending  back  the 
ship's  crew  to  their  own  countr}^  An  Italian 
ship  was  brought  into  a  British  port  by  salvors. 
A  salvage  action  having  been  instituted,  the  ship 
■was  sold  by  order  of  the  court,  and  a  sum  was 
awarded  out  of  the  i>rocceds  to  the  salvors. 
After  p.ayment  of  that  sum,  and  the  costs  of  the 
plaintiffs,  a  balance  of  ()'■'.  lu.y.  3c/.  remained  in 
court.  The  defendants'  solicitors  had  incurred 
expenses  in  pumping  the  ship,  paying  tlic 
marshal's  possession  fees,  &c.,  and  claimed  a 
charging  order  upon  the  sum  in  court  for  such 
expenses,  aird  sought  jiayment  out  of  such  b;dance 
to  them.  The  Italian  government,  through  their 
consul  in  this  countrj',  had  sent  liome  the  crew 
of  the  shiji,  and  had  incurred  expen.ses  by  so 
doing.  By  Italian  law  such  last-mentioned 
rx|)cnses  arc  a  lien  upon  the  shij).  The  Italian 
consul  opposed  paj'ment  out  to  the  defendants' 
S(jlicitors,  and  claimed  prorify  for  the  Hen  of 
the  Italian  government  : — Held,  that  the  Italian 
government  was  entitled  to  sucli  pi'inritv.  T/ifi 
Llricffa.  -,2  L.  J..  Adu!.  SI  ;  8  1'.  D.  20'.)  ;  49  L.  T. 
411;  5  Asp.  M.  C.  4.-.I. 

d.  Recovery  of  Wages. 

i.    W/io  Lhihic. 

Charterer  or  Owner— Allotment  Note  of  Sea- 
•mcn.J — By  the  Merchant  Shipping  Act,  KS")!, 
(17  k,  18'Vict.  c.  104),  s.  lO'.t.  the  wife  of  any 
seaman  in  wliose  favour  an  allotment  note  of 
part  of  his  wages  is  made,  may  ireover  by  sum-  i 
mary  pro'C(hire  the  sum  allntted.  witli  costs, 
from  the  owner  fir  any  agent  wlio  has  authoiised 
the  diawing  of  tlie  note.  The  register(;il  owner 
■<)l  a  sliij)  entered  into  a  chartei'party,  by  which 
lie  demised  the  sliip  to  tlie  (charterer  for  a  stipu- 
Ivted  jicriod,  and  parted  with  all  control  over  it. 
lie  took  po.ssession  of  ih<,-  sliip.  and  ajipointed  a 
master,  wlio  engaged  W.  as  one  of  tlie  crew,  and 
gave  his  wife  an  allotment  notr.  allotting  and 
TC'luiring  the  eliai-terer  to  pay  iier  (i/.  monthly 
out  of  her  Imsbiuiirs.  wages.  The  charterer 
liaving become  insolvent  : — Held,  that  tiie  section 
did  not,  nniler  the  cireuinslanees,  make  the  regis- 
tere<I  owner  liable  to  )ia\'  tlie  arrears  due  under 
the  note.  .M>']hlrrri(l  v.'  M  W.  4.-.  L.  .1..  M.  C.  1»1  : 
1  Q.  B.  I).  42S  :  -Jl  L.  T.  -X,'.',  ;  24  W.  K.  703  ;  3 
Asp.  M.  ('.  12'.). 

On  Change  of  Ownership.] — Where  a  change 
of  ownership  in  a  I'.riti^h  vessel  takes  jilace  by 
Side  in  this  country  whilst  she  is  in  a  foreign 
port,  the  contract  under  which  the  eiew  shipped 
is  (rpioad  the  new  owner)  at  an  end  ;  but  if  one 
of  the  crew  continues  to  serve  on  board  the  vessel 
nt  the   request   of  an  agent  of  the  7iew  owner 


without  entering  into  any  fresh  articles,  and 
afterwards,  and  before  the  termination  of  tlie 
contemplated  voj'age.  cjuits  with  the  consent  of 
the  ea[)tain  appointed  by  the  new  owner,  he  may 
recover  wages  pro  rata  against  such  new  owner. 
Rohim  v.  ^Poicer,  4  C.  B.  (N.s.)  778;  27  L.  .1., 
C.  P.  2.-)7  ;  4  Jur.  (N.S.)  810. 

Against  Master.] — The  seamen  may  recover 
their  wages  against  the  master.  The  Sulnc'ui,  V,2 
L.  J.,  Adm.  41  ;  t)  Jur.  (N.S.)  27  ;  7  L.  T.  410  : 
11  AV.  R.  189. 

During  a  voyage  the  ship  was  wrecked,  and 
the  captain  gave  the  mariners  an  order  upon  the, 
owners  for  the  amount  of  their  wages  to  the  date 
of  the  wreck,  acknowledging,  at  the  same  time, 
that  he  had  hired  them  by  the  month  : — Hehl, 
that,  under  these  circumstances,  no  action  for 
wages  could  be  maintained  by  the  mariners 
against  the  captain,  at  least  without  proving 
that  they  had  first  made  a  demand  upon  the 
owners.     Forxhoinn  v.  ICriif/i»;  3  Camp.  197. 

The  owners  of  a  ship  let  it  out  to  freight,  and 
by  the  cliarterixartj-  it  was  agreed,  that  no  freight, 
should  be  paid  to  the  owners  until  six  days  after 
the  ship  should  return  to  the  port  of  Loiition,  and 
make  a  full  delivery  of  her  lading,  but  tliema'^ter 
might  detain  the  imprest  money  ;  and  if  the  ship 
should  be  lost  in  her  voyage,  the  master  and 
owners  should  not  expect  any  other  satisfaction 
tha7i  the  imprest  money  for  the  freight  and 
demurrage  of  the  sliip.  The  .shij)  was  lost;  and 
upon  a  question  who  was  liable  to  pay  the  sea- 
men's wages  : — Held,  that  the  master  was  liahle 
in  the  tirst  instance,  as  having  hiretl  them,  but 
that  he  had  his  remedy  against  the  owners. 
Bifck  v.  J{(iicli/i.\(i>i,  1  Bro.  1'.  C.  138. 

King's  Ship— Purser.]— A  purser's  steward  on 
board  a  kings  ship  cannot  recover  wages  from 
the  purser  upon  an  implied  contract  for  his 
services  a«  such  slewanl  on  boaid  the  ship. 
Carter  v.  ILilL  2  Sti.rk.  30 1. 

Owner  on  Ecjjistsr  not  Owner  in   Fact.] — 

Owner  on  ri'.:.;i>icr  not  liable  for  wa^es.  if  not 
owner  in  fact.  Jtntrliford  v.  J/ci/djia,  3  lisp.  {]'.). 

Mortgagee  not  in  Possession.]— I^Iortgagec 
not  In  possession  is  not  liable  for  wages.  Anitc't. 
V.  C'.irsliiir.s.  3  tiaiiip.  3">4. 

Part  Owners.]— Some  of  the  mariners  may  sue 
some  of  th(;  pait  owners  for  wages;  luit  semlile 
in  admiralty  thi;  p.'irt  owners  are  lialili'  only  [iro 
rata.     Allrxmi  v.  Mur.^li,  2  Vent.  ISI. 

Action  when  brought— B»fore  Proper  Time.] 
— Where  a  seaman  is  reslrieled  iiy  tin;  ship's 
articles  from  tlemanding  ids  wagi's  until  (Ik? 
e.xpiiation  of  twenty  days  aftei  the  ship's  arrival 
at  her  destined  port  and  the  delivery  of  hei' 
cargo:— Held,  that  alilioiigh  tin;  seaman  had 
comnien(;ed  ids  aelioii  before  the  expiration  of 
(lie  twenty  days,  he  might  still  leeover  n  sum 
which  the  cajjlain  had  admitted  to  l)e  due  toiiini 
for  wages,  and  whicli  lie  liad  olTered  to  pay  him. 
Whitr  V.  M,//tl.wi.  2  Stark.  32.".. 

Action  brought  after  accouutiug  to  Greenwich 
Hospital.] — Wliere  tiie  captain  iiad,  und' r  ;t7 
(Jeo.  3,  e,  73.  :i(vounted  upon  oatii  to  the  collec- 
tor foi'  tiie  wages  of  a  deceased  seaman,  and  paiti 
the  same  to  (iicenwich  Hos|)ital,  tlic  representa- 
tives of  such  sciimaii  niav  still  sue  the  master  for 
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niiv  ■wnffcs  bcvond  the  sum  so  paid.  Avinstnmfj 
V.  '>^mlth.  1  Bus.  &  P.  (N.R.)  2St;). 

Against  Ship  and  Freight  or  Owner.] — The 
aihniralty  court  has  no  power  to  restrain  seamen 
from  proceediugagainst  the  ship  and  freight  for 
their  wages,  or  to  compel  them  to  sue  the  owner  ; 
although  the  result  may  be  to  prejudice  a  holder 
of  a  bottomry  bond  on  ship  and  freight.  The 
Arab,  i  Jur.  (N.S.)  417. 

Wages    Earned   after    Action    brought.] — A 

seaman  who  brings  a  suit  in  rem  for  the  recovery 
of  his  wages  cannot  have  a  decree  for  wages  or 
subsistence  money  after  the  date  of  the  com- 
mencement of  his  suit,  although  he  is  retained  in 
the  service  of  the  ship  by  the  master  ;  but  he  will 
be  entitled  to  an  allowance  in  the  way  of  costs 
for  detention  and  subsistence  money  from  the 
date  of  the  institution  of  the  suit  to  the  date 
of  the  decree.  The  Carolina,  M  L.  T.  399  ;  3  Asp. 
M.  C.  141.  See  The  Constaneia,  supra,  col.  119  ; 
The  Bridgioater,  supra,  col.  120. 

ii.  Right  to  Sue  Barred. 

Made  Abroad.] — If  foreign  sailors  stipulate,  in 
their  own  country,  before  the  commencement  of 
a  voyage,  that  they  will  not  sue  the  captain  for 
anj'  money  abroad,  but  be  satisfied  with  what  he 
may  advance  them  in  deduction  of  their  wages 
till  they  return  home,  they  cannot  maintain  an 
action  against  him  for  wages  in  the  courts  of  this 
countrv.  Johnson  t.  MacJiielsne,  3  Camp.  44  ;  13 
E.  E.  745. 

Even  though  the  ship  and  cargo  are  confiscated 
in  an  English  port,  and  the  voyage  therebv 
ended.  Gicnar  v.  Meyer,  2  H.  Bl.  G03  ;  "s  E.  E.  520. 

Made  with  Part  Owner.] — Where  a  seaman, 
about  to  proceed  on  a  trading  voyage,  entered 
into  and  signed  articles,  whereby  he  agreed  not 
to  sue  for  wages  any  of  the  owners,  except  one, 
who  was  the  captain,  and  who  alone  was  a  party 
to  the  articles  : — Held,  that  he  could  not  sue 
the  other  owners,  although  they  sold  and  received 
the  proceeds  of  the  cargo,  and  one  of  them,  the 
managing  owner,  adjusted  the  wages,  and  settled 
with  the  seamen.  M^AvHf  v.  Bichnell,  2  C. 
M.  &  E.  203  ;  1  Gale,  232  ;  5  Tyr.  1035  ;  4  L.  J., 
Ex.  225. 

Contract  not  to  Sue  before  Voyage  Ended.] — 
A  seaman  cannot  maintain  assumpsit  for  re- 
covery of  wages  pro  rata,  where  he  has  contracted 
to  serve  on  a  voyage  to  A.  and  back,  and  that  no 
wages  should  be  payable  until  the  end  of  the 
voyage,  althoiigh  he  was  wi-ougfuUy  dismissed  at 
A.  by  the  master.  Halle  v.  Heifihtman,  2  East, 
145:^4  Esp.  75.  And  see  White  v.  Mattison, 
supra,  col.  122  :  Buck  v.  Baiclinson,  and  Cases 
supra,  col.  118. 

Eight  to  Sue  on  Wrongful  Dismissal.] — 
AVhere  seamen  were  not  to  be  entitled  to  their 
wages  until  the  voyage  was  ended,  and  that 
voyage  was  to  a  foreign  port,  and  the  master,  for 
no  good  or  legal  cause,  dismissed  a  seaman  before 
the  ship's  arrival  at  such  port : — Held,  that  such 
seaman  might  immediately  maintain  an  action 
for  his  wages.     Siffard  t.  Eoherts,  3  Esp.  72. 

Statute  of  Limitations.] — Semble,  a  suit  for 
seamen's  wages  is  not  within  21  Jac.  1,  c.  16. 
Jlijde  v.  Partridge,  2  Ld.  Eaym.  1204. 


iii.  Foreign  Seamen  or  Ship. 

Foreign  Ship.] — The  court  of  admiralty  has 
jurisdiction  to  entertain  a  suit  for  wages  against 
a  foreign  ship,  the  words  of  the  24  &  25  Vict, 
c.  10,  s.  10,  being  '-any"  ship;  but  the  court 
ought  not  to  exercise  jurisdiction  without  first 
giving  notice  to  the  consul  of  the  nation  to  which 
such  ship  belonsrs.  The  Xina,  37  L.  J.,  Adm.  17  ; 
L.  E.  2  P.  C.  38  ;  17  L.  T.  585  ;  5  Moore,  P.  C. 
(N.S.)  60. 

The  protest  of  a  foreign  consul  does  not  ipso 
facto  operate  as  a  bar  to  the  prosecution  of  the 
suit :  but  the  court  ought  to  determine  accord- 
ing to  its  discretion,  judicially  exercised,  whether, 
having  regard  to  the  reasons  advanced  by  the 
consul,  and  the  answers  offered  on  behalf  of  a 
claimant,  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.     Ih. 

A  British  subject  having  shipped  on  board  a 
Portuguese  ship  as  mate,  and  having  signed  an 
agreement  to  be  bound  by  the  law  of  Portugal, 
which  required  hnn  to  submit  all  differences 
between  the  master  and  seamen  to  the  Portuguese 
consul,  arrested  the  ship,  and  instituted  a  suit 
against  the  owners  in  the  court  of  admiralty  in 
England  for  wages,  whereupon  the  Portuguese 
consul  entered  a  protest  against  the  proceedings : 
— Held,  that  the  suit  ought  to  be  dismissed  and 
the  ship  released,  but  without  costs.     Ih. 

Quaere,  whether  17  &  IS  Vict.  c.  104,  s.  189 
applies  to  a  claim  for  wages  earned  on  board  an 
American  ship.  Burns  v.  Chapman.,  5  C.  B. 
(N.S.)  481  ;  28  L.  J.,  C.  P.  6  ;  5  Jur.  (x.s.)  19  ; 
7  W.  E.  89. 

Tn  an  action  for  wages  and  wrongful  dismissal 
brought  by  persons  domiciled  in  England  against 
a  foreign  ship,  in  which  they  had  served  under 
articles  signed  in  a  port  of  the  country  to  which 
the  ship  belonged,  in  which  action  imprisonment, 
hardship,  and  ill-treatment  were  alleged,  the 
court  refused  to  interfere  with  the  discretion 
of  the  judge  below  in  declining  to  exercise  juris- 
diction against  the  protest  of  the  consul,  which 
alleged  that,  by  the  law  of  the  country  to  which 
the  ship  belonged,  all  disputes  relating  to  the 
ship,  or  claims  against  the  owner  or  master,  were 
to  be  referred  to  and  decided  by  the  tribunals 
or  consuls  of  that  country.  The  Leon  XIII., 
Wardrop  v.  Leon  XIII.  (^Oicners),  52  L.  J.,  Adm. 
58  ;  8  P.  D.  121  ;  48  L.  T.  770  ;  31  W.  E.  882  ; 
5  Asp.  M.  C.  73— C.  A. 

When  a  ship  has  been  sold  in  a  cause  in  which 
no  appearance  has  been  entered,  and  the  pro- 
ceeds remain  in  the  registry,  all  preliminary 
proceedings  in  a  cause  of  wages  may  be  waived, 
and  the  monev  due  paid  out  of  court.  The 
Juliana,  35  L.  T.  410  ;  3  Asp.  M.  C.  264. 

The  court  will  not  paj-  the  money  to  a  foreign 
consul  at  his  request,  but  will  require  the  solicitor 
of  the  parties  to  satisfy  any  claims  the  consul 
may  have  before  receiving  the  money.     Il>. 

A  Prussian  seaman  sued  the  master  and  owner 
of  the  Prussian  ship  for  wages  in  an  admiralty 
action  in  the  court  of  session.  The  ship  had 
been  arrested : — Held,  that  the  action  being  for 
less  than  20Z.  did  not  lie.  Bruhn  v.  Grumcaldt, 
2  Ct.  of  Sess.  Cas.  (3rd  ser.)  335. 

Discretion  of  Court.] — The  discretion  of 

the  admiralty  court  as  to  entertaining  an  action 
by  foreign  seamen  against  a  foreign  ship  against 
which  the  foreign  consul  has  entered  a  protest 
may  be  exercised  on  the  motion  of  the  defendant 
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notwithstanding  his  absohite  appearance.  Tlte 
Oherlurgomeister  von  Winter,  IS  AV.  E.  443. 

What  Law  applicable.] — The  claim  of  a  foreign 
seaman  on  board  a  foreign  ship  to  wacres  to  be 
decided  bv  the  law  of  the  ship's  tiag.  The  Johann 
Fredericft,  1  W.  Rob.  37. 

Foreign  Consul.] — The  admiralty  will  enter- 
tain a  suit  against  a  foreign  ship  for  the  wages 
of  her  crew  being  foreigners,  provided  the  repre- 
sentative of  the  foreign  state  consents ;  but 
municipal  laws  of  the  foreign  state  will  not  be 
enforced.     Tlie  Cmtrtney.  Edw.  239. 

The  court  of  admiralty  has  jurisdiction  to 
entertain  a  suit  for  wages  promoted  by  foreign 
seamen  against  a  foreign  ship.  The  consent  of 
the  foreign  minister  or  consul  is  not  necessary  to 
found  the  jurisdiction  in  such  cases  ;  but  notice 
of  the  proceedings  should  be  given  to  the  repre- 
sentative of  the  foreign  government.  The  Goluh- 
chick,  1  W.  Rob.  143  ;  see  also  The  Vrow  Mina, 
infra ;  The  William  FredericTi,  1  Hag.  Adm. 
138. 

Payment  to.] — In  a  suit  for  wages  by 

for  ig  -ramen,  if  the  foreign  consul  intervenes 
aid  a  .~  that  payment  of  the  wages  be  made  to 
him  upon  the  seamen's  behalf,  the  court  usuallj' 
gMUTs  the  application.  The  Timor,  9  L.  T.  397  ; 
12  W.  E.  219  ;  and  see  The  Juliana,  supra. 

"Wages  earned  by  foreign  seamen  on  board  a 
foreign  ship  abandoned  at  Cowes  to  creditors 
]i;onounced  for.  The  William  Frederich,  1  Hag. 
Adm.  138. 

Passage  Money  —  Consul's  Certificate.] — 
Foreign  seamen,  discharged  in  Great  Britain,  and 
who  recover  wages  in  a  suit  against  a  foreign 
ship  in  which  they  served,  are  not  entitled  as  of 
course  to  their  passage  money  home,  but  will 
obtain  it  when  their  consul  certifies  that  they 
have  gone  or  are  about  to  go  home.  The  liaffuel- 
luccia,  37  L.  T.  365  ;  3  As^p.  il.  C.  505. 

Security  for  Costs.] — When  a  cause  of  wages 
was  instituted  against  a  foreign  ship  by  her 
master  and  crew,  who  were  also  foreigners,  and 
although  they  were  at  the  time  in  this  country, 
their  only  place  of  residence  was  on  board  the 
ship,  and  the  master  had  stated  that  he  had  no 
means  and  intended  to  leave  England,  the  court 
ordered  them  to  give  a  security  for  costs  in  130Z. 
The.  ZufnU,  44  L.  J.,  Adm.  IG  ;  32  L.  T.  .^71  ;  23 
W.  R.  328.  See  also  Admiealty,  Law  ASD 
I'liACTICE,  infra. 

Alien  Enemies  Suing.] — Alien  enemies  are 
entitled  to  sue  in  this  country  for  wages  earned 
by  them  as  mariners  on  a  voyage  to  this  country 
under  a  licence.    The  Maria  Theresa,  1  Dods.  :'i  •:{. 

American  seamen  serving  on  board  a  British 
ship  disguised  as  American,  there  being  war 
between  England  and  America  : — FIel«l.  entitled 
to  sue  for  their  wages.    The  Frederick,  1  Dods.  2<it;. 

The  court  entertains  a  suit  for  wages  earned 
on  Vjoard  a  foreign  .ship  h)elonging  to  an  alien 
enemy  coming  to  this  country  under  a  licence. 
The  Vrow  Mina,  1  Dods.  234. 

iv.  Advance  JVote. 

The  plaintiff  took  a  seaman's  advance  note  for 
6?.,  conditional  upon  his  sailing  in  the  ship,  in 
exchange  for  dl.  5#.  in  cash  and  21.  I'js.  in  wearing 


apparel: — Held,  that  the  holder  had  adva-j.-til 
the  seaman  Gl.  vnthin  the  meaning  of  the  note 
and  could  recover  asrainst  the  maker.  MeKune 
V.  Joynson,  5  C.  B.^Cx.s.)  218  :  28  L.  J.,  C.  P. 
133  ;  4  Jur.  (N.s.)  760  ;  6  W.  R.  653. 

Assignment — Condition— Liability  of  Owner.] 
— An  advance  note  was  given  to  A.,  a  seaman, 
for  a  half  month's  wages.  The  note  was  in  this 
form  :  "  Five  days  after  the  ship  '  "\V.'  leaves  P. 
pay  to  the  order  of  A.  (provided  he  sails  in  the 
said  ship  and  is  duly  earning  his  wages,  accord- 
ing to  his  agreement),''  &c.  It  was  directed  to 
B.  &  Co.  the  shipowner's  agents  at  P.,  and  there 
was  a  note  upon  it  that  it  should  at  once  be 
presented  to  B.  &  Co.  for  acceptance.  A. 
transferred  the  note  to  C,  who  presented  it  to 
B.  &  Co.,  by  whom  it  was  duly  accepted.  Four 
days  after  the  "  W."  left  P..  A.  was  discharged. 
The  master  of  the  "  W."  informed  B.  k.  Co.  that 

A.  had  been  discharged  within  five  days  of  sail- 
ing, and  directed  them  not  to  pay  the  note. 

B.  &  Co.  paid  the  note.  On  action  by  B.  &  Co. 
against  the  shipowners  for  the  amount  of  the 
note  : — Held,  that,  as  A.  was  not  earning  his 
wages  at  the  end  of  five  days  after  the  "  "W."'  left 
P.,  the  condition  of  the  note  was  not  fulfilled, 
and  that  neither  the  shipowners  nor  B.  k,  Co.  as 
acceptors  were  liable  upon  it.  Bellamy  v.  Lunn, 
77  L.  T.  396. 


e.  Practice. 

Before  Justices.'— The  7  &  8  Vict.  c.  112.  s.  I.' 
(similar  to  s.  188 'of  17  &  IS  Vict.  c.  104.  Part 
III.,  s.  188),  did  not  give  any  jurisdiction  to  a 
justice  of  the  peace  to  adjudicate  upon  a  claim 
for  wages,  by  the  administrator  of  a  deceased 
seaman,  and  such  administrator  was  not  deprived 
of  his  right  of  action.  Ilollin/jsworth  v.  Palmer, 
4  Ex.  267;  18  L.  J.,  Ex.  409.' 

The  admiralty  couit  should  not,  under  5  &  6 
Will.  4,  c.  19,  ss.  15.  16,  entertain  a  wages  suit 
under  20^.,  except  where  the  magistrates  could 
not  do  justice.  The  King  William,  2  W.  Rob. 
231. 

In   Superior    Court — Place   of  Business.] — ,V 

place  of  occasional  business  is  not  a  re>ideiic'i- 
within  the  meanins  of  the  latler  part  of  s.  ]s'.t 
of  17  &;  IS  Vict.  c.  102.  Thr  JJlahncy.  Swal"V. 
428  ;  o  Jur.  (n'.S.)  418. 

Pleading.] — To  an  action  by  a  scninan 

for  wages  a  defence  tiiat  17  A:  IS  Vict.  c.  lul, 
s.  189,  piohibits  any  suit  in  a  superior  court  fur 
the  recovery  of  wages  umler  .50/.  is  not  open 
under  the  pica  of  never  indebteil,  but  must  In- 
pleaded  specially.  Johnston  v.  Ililberrt/,  3  H.  i^  C. 
328. 

A  seaman  having  brought  an  action  for  wa;:t-. 
to  an  amount  k-s  than  50/.,  tugethcr  with  a 
claim  for  damages  for  an  assault,  the  court 
allowed  the  defendant  (up-m  terms)  to  i)lead  a 
plea  founded  upon  the  18Sth  and  l89th  sectioun 
of  the  17  &  18  Vict.  c.  104.  Itossi  v.  Grant.  .'> 
C.  B.  (n.s.)  699  ;  5  Jur.  (X..s.)  S95  ;  7  W.  R.  203. 

Jurisdiction— Admiralty  Court.j — The  17  &  18 
Vict.  c.  104,  s.  1^9,  l<ars  a  seaman  from  recover- 
ing wages  less  than  50/.  in  tiie  court  of  admiralty, 
except  in  the  contingencies  therein  specified. 
The  Ifarrlt't,  Lush.  285  ;  5  L.  T.  210. 

The  court  of  admiralty  has  no  authority  to 
restrain  seamen  from  proceeding  against  the  ship 
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for  their  wages,  however  well  satisliod  it  may  bo 
that  the  owner  is  solvent.  The  Arab,  5  Jur. 
(X.S.)  417. 

The  court  has  jurisdiction  to  entertain  a  claim 
by  seamen  for  wronjrful  dismissal  and  the  conse- 
quential damages.  The  (h-ent  Enstcrn,  36  L.  J., 
A(hu.  15  :  L.  11.  1  A.  &  E.  384  :   17  L.  T.  228. 

The  object  of  the  21  &  25  Vict.  c.  10,  s.  10,  is 
to  extend  the  jurisdiction  which  the  court  of 
admiralty  had  in  the  ordinary  case  of  wages  to 
1  he  case  of  wages  under  a  special  contract,  and 
of  disbursements  on  account  of  the  ship.  The 
Nlnn,  37  L.  J..  Adm.  17  :  L.  R.  2  P.  C.  38  ;  17 
L.  T.  585 ;  5  Moore,  P.  0.  (x.s.)  60. 

County  Court.] — See  Tlie  Mirh'igan,  Ei'g- 

V.  City  of  Londim  Court  {Ji/iJ//e),  post,  col.  DIO. 


Vice-Admiralty  Court.J- 

post,  col.  'J4(). 


-See  The  Ferret, 


"Dispute  as  to  Liability" — Counterclaim.] — 

A  eountorclaim  in  respect  of  a  separate  cause  of 
action  is  not  "  a  reasonable  dispute  as  to  liability" 
within  the  meaning  of  s.  4,  sub-s.  4,  of  the 
Merchant  Seamen  (Payment  of  Wages)  Act, 
ISSO.  Delaroquc  v.  Otvcnhulnie  Steavisli'q}  Co., 
I  Cab.  &  E.  122. 

Payment  —  Lien  for  Costs.]  —  Payment  to 
seamen  by  shipowners  befoie  a  shipping  master 
is  no  satisfaction  of  wages  pronounced  for  in  a 
suit  in  the  court  of  admiralty  so  as  to  deprive 
tlie  proctor  of  his  lien  for  costs.  The  Araminta. 
bwabey,  81  ;  2  Jur.  (X.S.)  310  ;  4  W.  R.  396. 

Ship  lost — Monition  against  Owner.] — Moni- 
tion to  shew  cause  granted  against  the  owner  of 
a  ship  totally  lost  at  the  instixnce  of  a  seaman 
for  unpaid  wages,  7  &  8  Vict.  c.  112,  s.  17. 
Application  for  arrest  of  owner  refused.  The 
Stejyhen  Wright,  12  Jur.  732. 

Defence  —  Forfeiture  for  Misconduct  —  Log- 
ging.]— In  a  defence  to  a  wages  suit  it  was  not 
necessary  to  plead  the  entries  in  the  log  of  the 
acts  of  disobedience  relied  on  as  working  a  for- 
feiture of  wages.      The  John  Knox,  16  Jur.  1161. 

Seaman  Dead — Decree  renewed  to  Adminis- 
trator.] —  Semble,  a  decree  for  wages  to  a 
mariner,  with  costs,  may  be  renewed  to  the 
administrator  of  the  seaman,  when  deceased. 
The  Prince  George,  3  Hag.  Adm.  376.  See  also 
post,  tit.  Admiralty,  Law  and  Practice. 

Evidence.] — If,  in  an  action  for  sailors'  wages 
on  articles  under  seal,  the  words  are,  "  to  which 
■ihe  parties  have  set  their  hands,"  without  saying 
■•  seals,"  the  plaintiffs  will  not  be  nonsuited,  if  it 
appears  that  they  did  not  mean  to  contract  by 
■deed.     Clement  v.  Gunhouse,  5  Esp.  83. 

In  an  action  for  seamen's  wages,  the  plaintiffs 
might,  under  2  Geo.  2,  c.  36,  give  evidence  of  the 
contents  of  the  ship's  articles,  without  having 
served  a  notice  to  produce  them.  Bowman  v. 
Manzelman,  2  Camp.  315  ;  11  R.  E.  716. 

The  2  Geo.  2,  c.  36,  requiring  articles  to  be 
■entered  into  between  the  masters  of  ships  and 
the  mariners,  and  providing  that  the  "mariners 
.shall  not  fail  on  any  suit  for  wages  from  not 
producing  the  articles,  did  not  apply  in  the  case 
of  a  British  seaman  entering  on  board  a  foreign 
ship  in  a  British  port.  Blekman  v.  Benson,  3 
Camp.  290. 


2.  Desertion,  Misconduct  and  Forfeiture. 

Desertion— Left  Ashore  by  Ship's  Fault.] — 
If  seamen  go  on  shore  on  the  ship's  duty,  and 
when  the  boat  is  about  to  return  request"  to  Ije 
permitted  to  remain  on  shore  to  get  some  victuals, 
which  is  refused,  and  the  boat  goes  without  them, 
if  they  afterwards  go  and  offer  to  return  to  their 
duty  on  board  the  ship  it  is  not  a  desertion. 
Sigurd  v.  Itobertx,  3  Esp.  71. 

By  own  Fault.]— A  sailor,  under  articles 

providing  for  a  forfeiture  of  wages  in  case  of 
breach  of  any  of  his  engagements,  among  which 
is  that  of  serving  faithfully  during  the  voyage, 
can  recover  nothing  if  he  'is  left  ashore  in  the 
course  of  it  owing  to  his  own  fault  in  being 
absent,  though  he  had  no  intention  of  deserting. 
Sherman  v.  Bcnnet,  M.  &  M.  489. 

Master    Eefusing   to    give  Leave.] — If 

there  is  a  clause  in  the  ship's  articles,  that  the 
seamen  may  leave  at  the  end  of  three  months  if 
the  ship  is  in  port  or  in  perfect  safety,  of  which 
the  captain  is  to  be  the  sole  judge,  and  the  ship 
is  in  port  in  safety  after  three  months,  the 
seamen  may  leave  the  ship  without  the  permis- 
sion of  the  captain.  Neave  v.  Pratt,  2  Bos. 
&  Pul.  (N.E.)  408. 

Cargo  not  Discharged.]— A  seaman  leaving 
the  ship  after  arrival  and  mooring  at  her  port  of 
delivery,  but  before  cargo  discharged,  does  not 
incur  forfeiture  of  wages  rrnder  5  &  6  Will.  4, 
c.  19,  s.  9,  but  loses  one  month's  pay  under  s.  7. 
3IcDonald  v.  JoinVing,  4  M.  &  W.  285  :  7  L.  J., 
Ex.  220. 

-  Old  Law  as  to— 5  &  6  Will.  4,  c.  19.]— 

The  ancient  law  as  to  desertion  not  altered  except 
bv  the  express  enactments  of  5  &  6  Will.  4,c.  19. 
The  Two  Sisters,  2  W.  Rob.  125. 

Works  Forfeiture   of  Wages.] — By  the 

maritime  law  desertion  works  a  forfeiture  of 
wages.  The  Baltic  Merchant,  Edw.  86  ;•  The 
Jupiter,  2  Hag.  Adm.  221 ;  Anon.,  1  Ld.  Raj-m. 
639,  739. 

Mooring  Ship  —  Discharging  Cargo.]— The 
crew  ai-e  not  discharged  by  the  ship's  arrival ; 
they  are  bound  to  moor  the  ship  and  discharge 
the  cargo.  The  Baltic  Merchant,  Edw.  86  ;  The 
Cambridge,  2  Hag.  Adm.  243. 

Seaman    Refusing   to    Return   on   Board.] — 

Wages  forfeited  by  refusing  to  return  on  board 
when  ordered  after  absence  on  shore  by  leave. 
The  Buhner,  1  Hag.  Adm.  163. 

Leaving  before  Ship  Docked.] — Leaving 

the  ship  when  she  is  detained  by  a  crowd  of  ships 
from  entering  the  harbour  is  desertion.  The 
Pearl,  5  C.  Rob.  224. 

Provision  in  Articles  as  to.] — A  clause 

in  ship's  articles  to  the  eft'ect  that  mere  absence 
for  less  than  twenty-four  hours  shall  not  be 
deemed  desertion  relates  to  occasional  absence, 
and  not  to  wilful  denial  of  authority.  The 
Amphitrite,  2  Hag.  Adm.  403. 

Alteration   of  'Voyage  —  Leaving    Ship   not 

Desertion.] — Ship's  articles  and  voyage  were 
altered  after  sailing : — Held,  that  a  seaman  did 
not  forfeit  his  wages  l;y  leaving  the  ship  ;  half 
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wages  awarded  up  to  the  seaman's  reachiDg  the 
port  of  discharge  named  in  the  articles.  The 
Eliza,  1  Hag.  Adm.  182. 

— —  Deviation  by  Stress  of  Weather.] — It  is 
no  justification  for  a  mariner  Avho  deserts  his 
ship,  that  she  has  been  driven  out  of  her  course 
by  stress  of  weather.  The  CambvUlije.  2  Hag. 
Adm.  243.     See  also  Cases,  supra,  col.  il2. 

Desertion   must  be  clear,  to  forfeit  Wages.] 

—  The  Firdcrick,  1  Hag.  Adm.  211  ;  The  Gioryc, 
infra. 

No  Contract  proved.] — Where  the  ship- 

o\\-ner  proved  no  contract  to  serve  for  any 
specified  term  :— Held,  that  no  desertion  such  as 
would  forfeit  wages  was  proved.  Tlie  George, 
1  Hag.  Adm.  168,  n. 

Mate  sent  Home  to  give  Evidence.]— It 

is  not  desertion  for  a  mate,  in  obedience  to  orders 
from  the  consul  at  a  foreign  port,  to  leave  the 
ship  and  come  to  England  to  give  evidence  in  a 
charge  of  stabbing  against  the  master,  which 
charge  afterwards  p'roved  to  be  gi-oundless. 
Cross  V.  Ilklis,  16  W.  E.  907, 

Seaman  apprehended  Ashore.]— A  sea- 
man, having  taken  some  of  his  clothes  ashore, 
was  apprehended  ashore  for  assault.  The  ship 
sailed  without  him  :— Held,  that,  desertion  not 
beimr  proved,  his  wages  were  not  forfeited. 
Seivurd  v.  Ratter,  12  Ct.  of  Scss.  Cas.  (-ith  ser.)  222. 

Going  Ashore  to   get  Advice.] — Going 

ashore  to  get  ailvice  as  to  their  duty  under  the 
.ship's  articles  held  not  to  be  a  desertion.  The 
Westmoreland,  1  W.  Tiob.  210. 

Ship  not  Moored— 2  Geo.  2,  c.  36.]— A 

seaman  who  quits  his  ship  after  arrival  in  port 
but  before  she  is  moored  does  not  forfeit  his 
wages  under  2  Geo.  2,  c.  36.  s.  3.  To  entitle  the 
master  to  deduct  a  months  wages  under  tliat 
statute  he  must  shew  that  the  seaman  left  the 
ship  without  leave  in  writing  ;  and  he  cannot 
set  off  the  amount  in  an  action  for  wages  unless 
the  provisions  of  the  statute  are  complied  with. 
Frontiiie  v.  Frost,  3  Bos.  &  P.  302. 

Owing  to  Misconduct  of  Officers.] — If  a 

master  by  iiiiiuinan  treatment  CDinpels  a  sailor 
to  quit  a  ship,  it  is  not  such  a  desertion  as  will 
amount  to  a  forfeiture  of  his  wages  for  the  voyage 
performed.     Limland  v.  Stephens.  3  Esp.  2(>y. 

To  a  declaration  by  a  seaman  for  wages,  the 
(IcfiTirlant  pleade<l  that  the  ].laintifi:  had  been 
engaged  as  a  seaman  on  board  the  "Candace,"  a 
I'.ritish  registered  ship,  for  a  voyage  from  Liver- 
pool to  San  Francisco  and  back,  and  liad  (hiring 
the  voyage,  and  while  he  belonged  to  the  ship  at 
San  Francisco,  deserted  from  the  ship,  within  the 
meaning  of  the  7  A:  S  Vict.  c.  112,  s.  D  ;  and  that 
the  plaintiff  afterwards,  and  while  he  was  such 
deserter,  engaged  himself  as  a  seaman  for  the 
voyage  back  to  England  from  San  Francisco  with 
the  defendant:  as  the  master  of  another  .ship,  for 
wages  for  which  this  action  was  brought,  liepli- 
cation,  that  while  the  plaintiff  was  serving  as 
seaman  on  board,  the  cajitain  and  officers  flogged 
and  ].unishc(l  him  with  great  and  unreasonable 
ciuelty  and  severity,  and  that  such  fiogging  and 
jiunishment  were  "not  rendered  necessary  by 
mutinous  or  improper  conduct,  but  were  unne- 
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cessary  and  unreasonable  :  that  the  plaintiff 
requested  the  captain  and  officers  to  desist,  which 
they  refused  to  do,  whereupon  the  plaintiff, 
having  re.isonable  grounds  to  believe  that  they 
would  continue  to  flog  and  punish  him  with 
great  and  unreasonable  cruelty  and  severity,  in 
order  to  escape  therefrom  deserted  from  the 
ship  : — Held,  a  crood  answer  to  the  plea.  Edward 
V.  Trerellich,  4  El.  &  Bl.  59  :  2  C.  L.  E.  1605  ;  21 
L.  J.,  Q.  B.  9  ;  1  Jut.  (n.s.)  110  ;  2  W.  E.  586. 

The  plaintiff  also  replied  that  he  was  a  negro, 
and  that  negroes  are  bought  and  sold  as  slaves  in 
divers  states  of  the  United  States  ;  that  he  was 
serving  on  board  the  "Candace,"  and  before  he 
deserted,  the  captain  of  the  ship  threatened  to  sell 
him,  the  plaintiff,  as  a  slave  to  citizens  of  the 
United  States  ;  that  San  Francisco  is  situated  in 
one  of  the  United  States,  to  wit,  in  California, 
and  that  the  plaintiff  had  just  and  reasonable 
grounds  for  believing  and  did  believe  that,  on  the 
arrival  of  the  ship  at  San  Francisco,  the  captain 
was  about  and  meant  to  carry  his  threat  into, 
execution  ;  and  that,  in  order  to  prevent  the 
captain  from  selling  him  as  a  slave,  the  plaintiff 
deserted  : — Held,  no  answer  to  the  plea.     lb. 

Inciting  to  Desert — Storekeeper.] — A  store- 
keeper, who  had  been  verbally  engaged  to  serve  in 
port  and  for  the  next  voyage,  held  to  be  a  seaman 
within  17  &  IS  Vict.  c.  104.  ss.  2, 257.  Thomson  v. 
Uart,  18  Ct.  of  Sess.  Cas.  (4th  ser.),  Just.  Cas.  3. 

Misconduct  generally.] — Misconduct  of  sea- 
men in  port  not  reirardcd  so  seriously  as  when  at 
sea.     The  Blahe,  1  W.  Eob.  73. 

Wages  not  forfeited  by  mere  misconduct,  but 
only  where  the  seaman's  conduct  would  have 
made  his  discharge  necessary  for  ship's  safety.  Ih. 

Wages  are  forfeited  by  acts  of  mutinous 
tendency  not  apologised  for.  The  Susan,  2  Hag. 
Adm.  229,  n. 

ilisconduct  on  the  part  of  a  mariner  such  a.s 
will  forfeit  wages  must  be  of  a  serious  character. 
The  Malta,  2  Hae.  Adm.  158  ;  The  Ealing  Grore, 
infra,  col.  131.  Ordinary  drunkenness  not  suffi- 
cient!    The  Lady  Campbell,  2  Ihig.  Adm.  5. 

Negligence  of  Mate  leading  to  Thieving.]— A 

mate  may  incur  forfeiture  of  wages  for  general 
neglect  of  duty  or  a  neglect  of  duty  leading  to 
robbery  of  the  cargo— Per  Dr.  Lushington.  The 
Duchess  of  Kent,  1  W.  Eob.  283. 

Thieving.] — Wages  decreed,  though  seaman 
h:id  thi(;ved,  and  h.ad  been  put  on  .shore  abroad 
(in  violation  of  39  Geo.  3,  c.  80,  s.  29).  The 
JJraver,  3  (!.  E(.l>.  292. 

If  a  sailor  executed  the  articles  prescribed  by 
37  (ieo.  3,  c.  73,  and  served  .accordingly,  and 
during  the  voyage  part  of  the  cargo  was  plundered, 
but  by  whom  could  not  be  a.scerlaineil,  he  di<l  not, 
in  couse  |Uencc  of  such  jdunflerage,  forfeit  his 
wages.    Thom/ixon  v.  Colli n.i,  1  Bos.  Ai  1'.  (N.K.)  347. 

Detention  of  Property  of.]— Where  the  scconfl 
mate  was  ordered,  with  three  other  seamen,  to 
take  the  ship's  boat  and  convey  the  captain, 
who  had  gone  on  shore  at  the  Mauritius,  on  boanl, 
and,  on  their  getting  on  shore,  they  refused  to 
return  with  him,  but  remained  there  all  night, 
and  he  was  obliged  to  get  back  to  his  ship  in 
another  boat,  and  recU'cm  his  own  on  the  follow- 
ing moming,  when  the  matf  was  taken  before  a 
magistrate  at  the  Mauritius,  and  ennmiitted  to 
I)rison  for  a  month  :— Jiel<i.  that  this  was suchan 
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act  of  disobedience  as  to  warrant  the  captain  in 
detaining  his  property  on  the  vessel  by  way  of 
forfeitnre  ;  and,  consequently,  that  trover  could 
not  be  maintained  against  the  captain  for  such 
detention.      Wc.ithcrpen  v.  Lttidlcr,  S  Moore,  37. 

Endangering  Safety  of  Ship.] — To  sustain  an 
iniiictment  for  a  niis(leniean(  mr  under  17  &  18  Vict. 
c.  104,  s.  23'.t.  it  is  not  necessary  that  the  act  done 
or  omitted  should  be  followed  hj  actual  loss,  des- 
truction, or  damage  of  such  ship.  Itcg.  v.  Gardner, 
1  F.  &  F.  669. 

Drunkenness.] — Getting  drunk  on  shore  at 
Dominica  and  not  returning  on  board  at  expira- 
tion of  leave,  held  not  to  work  forfeiture  of  wages. 
The  Ealinij  Grove,  2  Hag.  Adm.  lo.     See  col.  121). 

A  seaman  may  get  moderately  drunk  without 
forfeiting  his  wages.  The  Lady  Caiuphell,  2  Hag. 
Adm.  5  ;  The  J\'eiv  Phoetax,  1  Hag.  Adm.  199. 

Deductions  from  Wages.] — Semble,  the  master 
■may  reimburse  himself  out  of  seamen's  wages  for 
loss  by  their  fault.     Anon.,  1  Ld.  Eaym.  650. 

Loss  by  the  gross  negligence  of  a  mariner  may 
he  set  off  against  a  claim  for  wages.  The  iVcw 
Phcenia;  2  Hag.  Adm.  420. 

Neglect  of  Duty  —  Damages  —  Retention  of 
Wag:es— 17  &  18  Vict.  c.  104,  ss.  243,  244—25  & 
26  Vict.  c.  63.  s.  11.] — In  an  action  by  an  engineer 
for  wagos.  the  shipowner  claimed  a  right  to  retain 
wages  for  damage  to  boilers  by  the  plaintiff's 
neglect  : — Held,  that  the  above  statutes  did  not 

•  exclude,  by  implication,  a  claim  l)y  the  shipowner 
for  damages  at  common  law,  and  that  the  pro- 
visions excluding  proof  of  misconduct  not  entered 
in  the  log  book  applied  only  to  criminal  proceed- 
ings under  s.  243.  Great  JVorthern  Steamshq) 
Fishing  Co.  v.  EdgehiU  (11  Q.  B.  D.  225),  infra, 

-col.  133,  observed  upon.     Shar])  v.  Itettie,  11  Ct. 

■  of  Sess.  Ca.  (4th  ser.)  745. 

Disrating.] — The    plaintiff,    having    shipped 

■  on  board  the  "  H.  C."  as  refrigerating  engineer, 
with  wages  at  the  rate  of  10/.  per  month,  was, 

-during  the  voyage,  disrated  by  the  master  for 
alleged  drunkenness  and  unfitness  for  his  duties. 
He  was  placed  in  the  main  engine-room,  and  his 

-svages  were  reduced  from  lOZ.  to  11.  per  month  : 

Held,  that  this  disrating  and  reduction  of  waces 
was  not  a  "deduction"  from  the  wages  within 
the  meaning  of  s.  171  of  the  Merchant  Shipping 
Act,  1854,  and  that  it  was  not  therefore,  neces- 
sary that  the  amount  by  which  the  wages  had 
been  reduced  should  be  shewn  under  the  head  of 
deductions  in  the  account  of  wages  delivered  to 
the  plaintiff  by  the  master.  Tlie  ISir/h  land  Chir-f, 
61  L.  J.,  Adm.  51 ;  [1892]  P.  76  ;  QQ  L.  T.  468  • 
40  W.  R.  416  ;  7  Asp.  M.  C.  176. 

No  Duty  to  attempt  Rescue  after  Capture.] — 
Mariners  are  not  under  any  duty  to  attempt  a 
rescue  if  their  ship  is  captured.  Tlte  Two  Friends, 
1  C.  Hob.  271. 

Charge  of  Misconduct  not  Sustained.] — The  Te.H 
(2),  3  Hag.  Adm.  307  ;    The  F.veter,  2  C.  Eob.  261. 

Admiralty  Court — Whole  Wages  or  None.] — 
The  court  had  no  power  to  prommuce  for  part  of 
the  seaman"s  wages  in  a  case  of  misconduct ;  it 
must  pronounce  for  the  wliole  or  none  The 
make,  1  W.  Hob.  73. 


Compensation.] — By  a  clause  in  the  ship's 
articles  of  a  South  Sea  wlialer,  the  seamen  serving 
on  board  were  to  lose  their  wages  if  tliey  did  not 
return  with  the  ship  to  the  port  of  "London. 
After  serving  twenty-seven  months,  some  of  the 
seamen  were,  with  the  consent  of  the  captain, 
exchanged  into  another  ship  for  others  belonging 
to  that  ship  : — Held,  that,  if  these  seamen  had 
lost  their  wages  under  the  articles,  they  could  at 
any  rate  receive  a  reasonable  compensation  for 
their  services.    Hillyard  v.  Mount,  3  Car.  k  P.  93. 

Waiver.] — If  seamen  have  incurred  a  forfei- 
ture of  their  wages,  and  in  a  time  of  distress, 
when  the  ship  is  aground,  the  captain  calls  on 
those  seamen  to  assist  in  getting  her  off,  this  is 
no  waiver  of  the  forfeiture  ;  but  if  the  captain 
continues  them  in  their  work  after  the  peril  is 
over  it  is  otherwise.  Train  v.  Bennett,  3  Car.  &  P. 
3  ;  M.  &  M.  82. 

"\^'here  it  is  provided  by  a  ship's  articles  that 
any  of  the  crew  who  shall  absent  themselves 
from^  the  ship  without  leave  shall  forfeit  their 
wages  ;  if,  after  one  of  the  crew  has  so  absented 
himself,  the  master  receives  him  back  again,  and 
allows  him  to  work  like  the  others,  the  forfeiture 
is  waived  and  the  wages  are  recoverable.  Miller 
V.  Brant,  2  Camp.  590  ;  11  E.  R.  806. 

3.  Proceedings  against  Seamen. 

Time  for  Proceeding.] — The  Merchant  Ship- 
13iug  Act,  1854,  s.  257,  makes  it  an  oft'ence  to  per- 
suade or  attempt  to  persuade  any  seaman  to 
neglect  or  refuse  to  join,  or  to  desert  from  his 
ship  ;  by  s.  525  no  conviction  for  any  offence 
shall  be  made  in  any  summary  proceeding, 
unless  such  proceeding  is  commenced  within  six 
months  after  the  commission  of  the  off'ence  ;  or 
if  both  or  either  of  the  parties  to  such  proceed- 
ing happen  daring  such  time  to  be  out  of  the 
L^nited  Kingdom,  unless  the  same  is  conmienced 
witliin  two  months  after  they  both  first  happen 
to  arrive  or  to  be  at  one  time  within  the  same  : 
— Held,  that  "  parties  to  the  proceeding  "  meant 
the  seaman  and  the  person  persuading  or  attempt- 
ing to  persuade  ;  and  that  if  either  of  them 
leaves  the  kingdom  during  the  six  months  after 
the  commission  of  the  offence,  an  information 
may  be  laid  within  two  months  of  his  return. 
Austin  V.  Olsen,  9  B.  &  S.  46  ;  37  L.  J.,  M.  C.  34  ; 
L.  E.  3  Q.  B.  208  ;  17  L.  T.  537  ;  16  W.  E.  426. 

Informal  Engagement.  ]  —  Held,  also,  that 
the  offence  might  be  committed,  although  the 
formalities  required  by  s.  150  in  the  engagement 
of  the  seaman  had  not  been  complied  with.     Ih. 

A  seaman  engaged  by  the  master,  and  taken 
to  sea  without  any  such  written  agreement 
having  been  entered  into  between  them  as  was 
rendered  necessary  by  7  &  8  Vict.  c.  112,  s.  2, 
was  not  a  seaman  or  a  mariner  within  11  &  12 
Will.  3,  c.  7,  s.  9,  and  therefore  was  not  liable 
under  that  section  for  making  a  revolt  b}'  desert- 
ing his  vessel  in  port,  and  inducing  the  rest  of 
the  crew  to  do  the  same.  Beg.  v.  Smith,  3  Cox, 
C.  C.  443. 

Mutiny — Confinement  of  Captain — Justifica- 
tion.]— Upon  an  indictment  under  11  &  12  Will.  3, 
c.  7,  s.  9,  for  mtitiny.  it  is  no  iustiticatiou  that 
the  conduct  and  orders  of  the  captain  were 
unreasonable,  unjust  or  vexatious  ;  but  if  they 
were  such  that,  unless  the  crew  had  confined  the 
captain,  they  would  have  been  in  danger  of  their 
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lives,  or  of  bodily  harm,  there  is   justificatioa. 
Beff.y.  Hose,  2  Cox,  C.  C.  320. 

Summary  Proceeding  excludes  Civil  Remedy.] 
— The  Merchant  Shipping  Act.  Is3i  (17  i:  18 
Yict.  c.  lOi),  s.  243 — which  enables  a  seaman 
who  neglects  without  reasonable  cause  to  join  his 
ship  to  be  punished  upon  proceedings  before  a 
court  of  summary  jurisdiction  with  imprisonment 
and  forfeiture  of  part  of  his  wages — by  impli- 
cation takes  away  any  other  remedy  against  the 
seaman  for  the  breach  of  contract,  and  the  ship- 
owner cannot,  where  the  amount  which  he  claims 
does  not  exceed  10?.,  take  proceedings  for  the 
recovery  of  damages  under  the  Employers  and 
Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  s.  4. 
Great  Xortliern  Steamslup  Fishing  Co.  v.  Edge- 
hill.  11  Q.  B.  D.  225.  See  Sharj)  v.  Riitie.  supra, 
col.  131. 

Evidence  of  Desertion.] — A  seaman  having 
remainetl  ashore  all  night  at  a  foreign  port,  the 
master  went  to  the  consul  without  any  notice  to 
the  seaman,  and  obtained  his  certificate  that  the 
seaman  had  deserted.  In  a  summary  proceeding 
before  justices  in  this  country  by  the  seaman  to 
recover  his  wages,  the  consul's  certificate  is  not 
conclusive  evidence  of  the  fact  of  desertion. 
Zewis  V.  Jewhurst,  15  L.  T.  275. 

Ship  must  be  Registered.] — The  sections 
coming  under  the  head  of  "  Discipline,"  in 
17  &  18  Vict.  c.  104,  have  reference  to  British 
ships  alone  ;  and  s.  2.}7  renders  liable  to  a  ])enalty 
every  person  who  wilfully  harbours  or  secretes 
any  seaman  or  apprentice  who  has  deserted  from 
his  ship,  and  in  order  to  convict  an  offender  under 
this  section,  it  must  be  shewn  that  the  ship 
deserted  from  is  a  British  ship  ;  and  inasmuch 
as  by  s.  19  every  British  ship  must  be  registered, 
and  no  ship  thereby  required  to  be  registered 
shall,  unless  registered,  be  recognised  as  a  British 
ship,  proof  that  the  ship  is  registered  must  also 
be  given,  either  by  the  production  of  the  original 
register,  or  by  an  examined  or  certified  copy  of 
it.  as  required  bv  s.  107.  Leary  v.  Lloyd,  3 
EI.  k  El.  178  ;  29'L.  J.,  M.  C.  194  :  G  Jur.  (N.S.) 
1240. 

Proceedings  before  Justices  —  "  Seagoing 
Sh'p."^ — A  ship  registered  as  a  r.riii>h  ship,  that 
is  engaged  in  carrying  cargo  upon  rivers  and 
their  estuaries,  although  it  may  be  callable  of 
going  to  sea,  is  not  a  "seagoing  sliiij"  within 
the  meaning  of  s.  109  of  the  Merchant  Shipping 
Act,  18.">4.  Therefore  the  provisions  of  s.  243  of 
that  act  for  the  punishment  of  offences  by  sea- 
men do  not  apply  to  a  man  who  is  eniployeil 
upon  .such  a  ship,  and  he  may  be  <lealt  with 
under  the  Em|>lovers  and  Workmen  Act.  1K75. 
Salt  Union  v.  Wood,  02  L.  J.,  M.  C.  75  :  [1893]  1 
Q.  B.  370  ;  5  K.  170  :  08  L.  T.  92  :  41  W.  R.  301  ; 
7  As],.  M.  C.  281  ;  57  J.  P.  201. 

Wrongful  Arrest,  Desertion  —  Liability  of 
Owners.j — OWiil  v.  Rankin,  IV.  uwnliis,  5. 
Liability  in  Toet,  ante,  col.  72. 

4.    DCTY  AXD   LlABILITV  OF   MA.STER 
OR    SHIPOW.VER. 

Who  may  engage  —  Persons  contracting  to 
purchase  one  Share  of  Ship.  — I'. vs.  HT.sub-s.  1, 
of  the  Merchant  Shii)piug 'A -t,' 1854  (17  &  18 
Vict.  c.  104),  if  any  person  nut  licensed  by  tlic 
Doard  of  trade  other  than  "the  owner  or  master 


or  mate  of  a  ship,  or  some  person  who  is  bona 
fide  the  servant  and  in  the  constant  emi)]oy  of 
j  the  owner,  or  a  shipping  master  duly  appointed 
as  aforesaid,  engages  or  supplies  any  seamen  or 
apprentice  to  be  entered  on  board  any  ship  in 
the  United  Kingdom,"  he  incurs  a  itenalty.  The 
respondent  having  bona  fide  contracted  to  pur- 
chase one  sixty-fourth  share  in  a  British  ship 
from  P.,  who,  though  not  registered  as  the  owner, 
had  the  full  possession  and  control  of  the  ship 
under  a  contract  to  purchase  the  sixty-four 
shares,  supplied  an  apprentice  to  P.,  who  engaged 
the  apprentice  for  the  ship  : — Held,  that  the 
respondent  was  an  "owner"  within  the  meaning 
of  the  exemption,  since  though  not  a  registered 
owner  he  had  a  contract  enforceable  in  equity 
for  the  purchase  of  a  share  in  the  ship.  Uoi/hes 
Sutherland.  50  L.  J..  Q.  B.  507  ;  7  Q.  B.  D.  iOO  ; 

45  L.  T.  287  ;  29  W.  R.  867  ;  4  Asp.  M.  C.  459  ; 

46  J.  P.  6. 

Implied  Warranty.]  —  There  is  no  implied 
warrant}'  of  seaworthiness  in  a  contract  between 
an  o\\Tier  of  a  ship  and  a  seaman  to  serve  on 
board  it  for  a  particular  voyage.  Therefore  an 
action  by  a  seaman-  against  an  owner  of  a  ship 
for  so  negligently  fitting  out  the  ship,  that  by 
reason  thereof  it  was  unseaworthy,  and  the  sea- 
man was  unable  to  sleep  in  his  hammock,  and 
obliged  to  undergo  excessive  labour,  and  was 
therebj'  injured  in  his  health,  not  alleging  any 
knowledge  of  the  unseaworthiness,  or  any  per- 
sonal blame  on  the  part  of  the  owner,  cannot 
be  supported.  Couch  v.  Steel.  3  El.  &  Bl.  402  ; 
2  C.  L.  R.  940  ;  23  L.  J.,  Q.  B.  121  ;  18  Jiu-.  515  ; 
2  W.  R.  170. 

To  supply  Medicines.] — A  count  alleged  that 
the  defendant  neglected  to  supply  and  keep  on 
board  the  vessel  a  jn-oper  su|>ply  of  medicines, 
whereby  the  plaintiff's  health  suffered  : — Held, 
that  7  &  8  Vict.  c.  112,  s.  18  (similar  in  enact- 
ment to  s.  224  of  17  *:  18  Vict.  c.  104),  made  it 
the  duty  of  tlie  shipowner  to  have  on  board  such 
medicines,  and  that  though  the  act  imposed  a 
penalty  recoverable  as  the  specific  punishment 
for  the  breach  of  that  duty  as  to  the  pul^lio, 
sailors  sustaining  a  private  injury  from  a  breach 
of  that  statutable  duty  were  eutitleil  to  maintain 
an  action  to  recover  damages ;  and  that  tlie 
count  was  good.     Ih. 

Increase  of  Bisk.] — llie  jilainfiff  agreed  witli 
file  defendant  to  serve  as  one  of  the  crew  of  !i 
sliii>,  whereiif  the  defendant  was  master,  for 
twelve'  montlis.  frmn  London  to  llio,  or  any  other 
of  the  ports  spfcifi.d  in  1  hi- agrei'ment,  amongst 
wliich  were  ports  in  the  Pacific  Ocean,  :in<l  back 
to  a  final  port  of  di-.<'l)argi'.  and  to  obey  during 
tliat  period  all  the  defendant's  lawful  commands. 
He  subsequently  .siiled  for  Rio  with  the  ship. 
She  was  dcstineii,  as  it  appeared  from  her 
cliarterparty,  for  the  service  of  the  Peruvian 
goveiiitiieiit.  and  had  on  board  a  cargo  of  coal 
and  ammunition.  In  the  course  of  her  voj'agi- 
to  Rio  she  joined  comnany  with  two  Peruvian 
war  steamers,  to  whicli  from  time  to  time  nlie 
Hupplicfl  coal  and  annimnifi<in.  At  Kioit  became 
known  to  the  iilaintiff  and  the  defemlant  that 
hostilities  had  commenced  between  Spain  and 
Peru,  two  powers  at  jicace  with  England.  The 
defendant,  nolwithstan<ling  this  circumstanee, 
announced  to  the  plaintiff  that  he  inteniled  to 
go  on  to  C'allao,  in  the  Pacific,  another  Peruvian 
port.     He  was  at    that   time  acting  un>l<'r  tho 
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direction  of  a  rcruvian  agent  on  board  the  ship, 
who  received  his  instructions  from  the  coni- 
mauders  of  the  two  war  steamers.  The  plaintiff 
objected  to  serve  any  further  on  the  voyage 
on  the  ground  that  it  had  become  illegal,  ami 
involved  greater  danger  than  he  hod  anticipated 
when  he  entered  into  his  agreement  with  the 
defendant.  He  accordingly  left  the  ship.  In  an 
action  for  breach  of  contract  brought  by  him 
against  the  defendant : — Held,  that  he  must  be 
taken  to  have  engaged  the  plaintiff  for  an  ordi- 
nary voj-age,  and  that  the  plaintiff  was  entitled 
to  treat"^as  a  breach  of  contract  the  defendant's 
employment  of  him  on  a  voyage  which  would 
expose  him  to  greater  danger  than  he  originally 
had  reason  to  anticipate.  Burton  v.  Piukerton, 
36  L.  J.,  Ex.  137  ;  L.  R.  2  Ex.  310  ;  16  L.  T.  419  ; 
15  AV.  K.  1139. 

Damages    for    Breach    of    Contract.  ]  —  The 

plaint iti.  after  leaving  the  ship,  was  imprisoned 
at  Hio  for  some  days  as  a  Peruvian  deserter. 
When  he  came  out  of  prison  the  ship  had  gone, 
carrying  some  of  his  clothes  on  board  of  her. 
Thejury  awarded  damages  both  for  the  imprison- 
ment and  the  loss  of  clothes  : — Held,  that  these 
damages  were  too  remote  to  be  recoverable.    Ih. 

Leaving  Seamen  Abroad.] — In  an  indictment 
against  a  master  of  a  merchant  ship,  under 
5  &  6  Will.  4,  c.  19,  for  wilfully  and  wrongfully 
leaving  a  seaman  behind  before  the  termination 
of  the  voyage  for  which  he  was  shipped,  the 
allegation  of  ownership  is  material ;  and  the 
only  defence  which  the  master  can  set  up  is, 
the  production  of  a  certificate  of  the  consul  or 
other  party  mentioned  in  the  statute,  or  proof 
that  it  was  impossible  to  obtain  such  certificate. 
Bcff.  T.  Bunnett,  1  Car.  &  K.  425. 

Liability  for  Expenses.] — Where  seamen 

are  injured  by  an  accident,  and  put  on  shore 
while  the  ship  proceeds  on  her  voyage,  the 
captain  has  no  implied  authority  to  make  the 
shipowner  liable  for  expenses  incurred  for  their 
maintenance  and  care.  Organ  v.  Brodle,  10  Ex. 
449  ;  3  C.  L.  R.  51  ;  24  L.  J.,  Ex.  70  ;  3  W.  R. 
13. 

>  Passage  Money.] — Foreign  seamen  engaged  for 
a  voyage  out  and  home  are  entitled,  upon  being 
discharged  in  this  country  against  their  own 
consent,  to  receive,  out  of  the  proceeds  of  the 
ship,  passage  money  for  their  return  home  ;  but 
not  so  seamen  engaged  during  the  course  of  a 
voyage.     The  San  Josse  Priineiro,  3  L.  T.  513. 

Seamen  forced  to  provide  themselves,  the 
ship's  provisions  being  exhausted,  are  entitled  to 
board  wages  otit  of  the  proceeds  of  the  ship.  lb. 
Seamen  of  a  disabled  foreign  vessel  are  entitled 
to  an  allowance  for  a  return  to  their  own  country. 
The  Gustaf,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  6 
L.  T.  660.     See  also  The  Eafaelluccia,  col.  125. 

Captain  and  Seaman— Common  Employment.] 

The  owner  of  a  ship  is  not  responsible  for  the 

injury  to,  or  death  of,  one  of  the  crew  resulting 
from  the  negligence  of  the  captain  of  the  ship, 
the  captain  and  the  crew  being  fellow-servants 
engaged  in  a  common  employment.  Hedley  v. 
PinUney  S,-  Sons  Steamshij)  Co.,  61  L.  J.,  Q.  B. 
179  ;  [i.s92]  1  Q.  B.  58  ;  66  L.  T.  71  ;  40  W.  R. 
113  ;  7  Asp.  M.  C.  135  ;  56  J.  P.  308— C.  A. 


Shipping  Act,  1S76,  in  any  contract  of  service 
between  the  owner  of  a  ship  and  the  master  or 
any  seaman  thereof,  there  is  to  be  implied  an 
obligation  on  the  owner  of  a  ship  that  he  and 
the  master  shall  use  all  reasonable  means  to 
insm-e  the  seaworthiness  of  the  ship  for  the 
voj'age  at  the  time  when  the  voyage  commences, 
and  to  keep  her  in  a  seaworthy  condition  for  the 
voyage  during  the  same  : — Held,  that  the  expres- 
sion "seaworthy"  in  that  section  meant  that  the 
ship  should  be  in  a  fit  state,  as  to  repairs,  equip- 
ment and  crew,  and  in  all  other  respects,  to 
encoixnter  the  ordinary  perils  of  the  voyage  at 
the  time  of  sailing  upon  it ;  and  that  if  a  ship 
was  properly  equipped  to  encounter  such  perils, 
the  negligence  of  the  captain,  in  not  using  with 
proper  care  the  means  of  safety  provided,  did 
not  make  the  ship  unseaworthy  within  the 
meaning  of  the  section.     //;. 

Misconduct— Entry    in    Log  — Slander.] —  A 

master  entered  in  the  log  that  the  mate  wilfully 
and  intentionally  disobeyed  his  orders  in  not 
allowing  a  seaman  to  steer.  The  mate  sued  the 
master  for  slander  : — Held,  that  he  must  prove 
malice  and  w^ant  of  probable  cause.  Bill  v. 
Thomimm,  19  Ct.  of  Sess.  Cas.  (4th  ser.)  377. 


Liability  for  Injuries  to  Seamen.]- 

IV.  Owners,  col.  73. 


-See  antc^ 


"  Seaworthy  "    Ship  —What 
Owner  to  provide.] — By  s.  5  of 


the 


5.  Authority  of  Master  to  Punish. 

In  what  Cases.] — The  captain  of  a  merchant 
ship,  lying  in  a  foreign  port,  sent  a  seaman,  who 
had  committed  mutiny  on  shore,  into  the  custody 
of  the  local  authorities,  and  proctu-ed  him  to  be 
flogged  and  imprisoned  : — Held,  that  the  captain 
was  answerable,  having  taken  an  active  part  i.o 
the  proceedino;s,  and  not  merely  lodged  his  com- 
plaint. Aithin  V.  Bedwell,  M.  &  M.  68  ;  31 
R.  R.  712. 

Where  C,  a  mariner  on  board  an  East  India- 
man  at  anchor  in  the  bay  of  Canton,  within  two 
miles  of  Macao,  and  within  hail  of  several  other 
vessels,  having  been  guilty  of  disorderly  conduct 
in  the  absence  of  the  captain,  was,  upon  the 
captain's  rettirn  to  the  ship  four  days  afterwards, 
ordered  to  be  flogged,  upon  which  L.,  a  mariner 
on  board  the  same  ship,  resisted  the  execution  of 
the  captain's  orders,  and  was  guilty  of  riotous. 
and  mutinous  conduct,  for  which,  by  command 
of  the  captain,  he  was  flogged  :— Held,  that  the 
captain  was  justified  in  flogging  L.  ;  and  that 
the  authority  of  the  captain  to  inflict  moderate 
punishment  is  not  confined  to  a  case  where  the 
vessel  is  at  sea  beyond  the  reach  of  assistance  ; 
and  that  such  punishment  need  not  be  inflicted 
immediately  upon  the  act  being  done  for  wliicb 
the  punishment  is  inflicted.  Lamb  v.  Burnett, 
1  C.  &  J.  291  ;  1  Tyr.  265.  See  also  Bnmqhtvn 
V.  Jachwn,  18  Q.  B.  378  ;  21  L.  J.,  Q.  B.  265  ; 
16  .Jur.  886. 

It  is  the  duty  of  the  captain  of  a  merchant 
vessel,  in  case  of  misconduct  of  one  of  the  crew, 
previously  to  the  infliction  of  punishment,  to 
institute  inquiry,  with  the  assistance  of  others, 
and  to  have  the  result  entered  in  the  log.  Murray 
V.  Moidrie,  6  Car.  &  P.  471. 

A    seaman  employed   in   cutting  blubber   on 
board  a  whaler,  in  consequence  of  a  quarrel  with 
the  captain  followed  by  a  blow  from  the  mate, 
threw  down  his  knife   and  refused  to  do  any 
Duty    of  more  work  in  the  ship  : — Held,  that  such  con- 
Merchant   duct  was  an  act  justifying  moderate  punishment ; 
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iind  that,  although  the  punishment  was  excessive, 
vet,  if  the  seaman,  by  some  concession,  might 
have  put  an  end  to  it.  and  refused,  he  could  not 
recover  damages  for  the  continuation  of  the 
punishment  after  such  refusal.     lb. 

Apprentice — Eight  to  Chastise.] — A  master 
has  a  right  to  chastise  an  apprentice,  and  the 
court  will  not  inquire  whether  the  chastisement 
was  deserved,  provided  there  was  no  cruelty. 
Wif/7tfs  V.  Burns,  U  Ct.  of  Sess.  Cas.  (4th  ser.)  217. 

Evidence  in  Action  against  Captain.] — In  an 

action  against  the  captain  of  an  East  Indiaman, 
for  flogging  the  plaintiff  (a  gunner's  mate)  on 
board  the  ship,  the  latter  cannot  give  evidence 
as  to  his  being  of  a  respectable  family  and  con- 
nexions, unless  these  circumstances  could  be 
proved  to  have  been  known  to  the  captain  at  the 
time.     Jihodes  v.  Leach.  2  Stark.  516. 

Excessive  Punishment.] — oOOl.  damages  re- 
covered for  excessive  punishment  by  master  of 
his  seaman.  Watso7i  v.  Christie,  2  Bos.  &  P. 
224  ;  o  K.  E.  .57'J. 

Threatened  Mutiny — Force.] — The  master  is 
justified  in  using  force  to  prevent  a  threatened 
mutiny.     Bingham  v.  Garnault,  Bull.  N.  P.  17. 


6.  Certificate  of  Character. 

A  master  having  made  and  signed  a  report  of 
a  seaman's  character,  u|jon  his  discharge,  in  the 
form  sanctioned  by  the  board  of  trade,  the 
shipping  master  gave  the  seaman  a  copy  of  such 
rei)ort.  A.  knowingly  and  fraudulently  made  a 
fac-similc  of  this  report,  but  instead  of  writing 
the  letter  M.,  which  stood  in  the  original  to 
indicate  that  the  seaman's  chaiacter  for  ability 
and  conduct  was  middling,  wrote  '■  G.,''  indi- 
cating tliat  it  was  good  : — Held,  that  A.  was 
guiltv  of  an  offence  within  17  6c  18  Vict.  c.  104, 
s.  176.  Rrq.  V.  ir/7.vr)//,  Dears.  &  B.  5,58;  27 
L.  J..  M.  C.  230  ;  4  Jur.  (N.s.)  070  ;  6  W.  R. 
50:5 ;  8  Cox,  C.  C.  2:.. 

Refusal  to  give  Certificate  of  Discharge — 
Penalty.] — An  :icti<in  will  not  lie  for  the  lelusal 
\m  give  to  a  seaman  the  certificate  of  discharge 
<lirected  to  be  given  by  the  172nd  section  of  the 
Merchant  Shipping  Act,  1854,  the  only  remedy 
for  sucli  refusal  being  the  penalty  provided  by 
that  section,  yallnnce  v.  JFallr,  53  L.  J.,  Q.  B. 
45;i ;  13  Q.  B.  D.  lO'J  ;  51  L.  T.  15S  ;  32  W.  K. 
7Gy  ;  5  Asp.  M.  C.  280  ;   4S  J.  P.  519. 


7.  PuoTECTiox  rnoji  Lmpo.sitiox. 

Persons  going  on  Board  before  final  Arrival  of 
Ship.  — A.  \\;iN  ijiai'.'rd  undi'r  tin.'  .MiTchatit 
ttiiii.ping  Act,  lS5f  (17  iV:  18  Vict.  c.  lOJ),  s.  237, 
witli  boarding,  without  the  permission  fif  the 
master,  a  ship  "  about  to  arrive  at  licr  place  of 
destination  before  her  actual  arrival  in  dock  or 
at  tlie  jilace  of  her  discharge."  The  ship,  at  tiie 
time  he  boarded  iier.  had  just  cntcreil- tlic  Cum- 
berland Basin,  in  the  port  of  Bristol,  at  7  p.m. 
'J'he  basin  is  divided  from  the  river  Avon  by 
dock  gates,  and  is  a  comi)letc  dock,  forming  part 
<if.  but  divided  by  other  dock  gates  from,  the 
rest  of  the  docks.  There  are  quays  in  the  basin, 
but  the  ship  was  not  intended  to  discharge  in 
tlic  Irasin  :  she  remained  in  the  basin  all  night. 


and  the  next  morning  she  was  moored  further  in 
the  floating  harbour,  and  discharged  her  cargo  at 
the  quay  there.  The  justices  dismissed  the  com- 
plaint :— Held,  that  the  ship  had  not  arrived 
"at  her  place  of  destination  '"  by  merely  arriving 
in  the  port  of  Bristol,  and  that  she  had  not 
"  actually  arrived  at  her  jilace  of  discharge," 
which  was  the  quay  where  she  ultimately  did 
discharge  ;  but  that  she  had  actually  arrived  in 
dock.  M-ithin  the  meaning  of  the  section,  although 
the  dock  was  not  the  dock  in  which  she  ultimately 
discharged  :  and  that  the  justices'  decision  was 
therefore  riffht.  Affirood  v.  Case,  45  L.  J..  M.  C. 
20  ;  1  Q.  B.'  D.  134  ;  33  L.  T.  507  ;  24  W.  K.  <J4. 

Disposition   of  Court  to   Protect.] — Mariners 

are,  from   their   ignorance    ami    helpless   state, 

I  placed  in  a  peculiar   manner  under  the  tender 

protection  of  the  court — per  Sir  W.  Scott.     The 

E.ceter,'2  C.  Bob.  2')1. 

Assignment  of  Prize  Money.] — Assignment  by 
seaman  of  his  prize  money  to  the  surgeon  set 
aside.  Tni/lour  v.  linrhfort,  2  Yes.  Sen.  281. 
Baldwin  v.  Rochfort,  1  AVils.  229. 

Contract  to  give  up  Salvage.] — See  post, 
XXVI.  .Salvage. 

Unreasonable  Contracts  for  Service.]  —  See 
Bueh  V.  Bawli/ixd/i.  and  Cases  ante.  col.  118. 


8.  Wills  of  Seamen. 


1    Vict. 


2(). 


Probate — Mariner's    Will. 
s.  11. 

A  mariner  on  board  ship  at  Port  Adelaide 
wrote  a  letter  relating  to  the  dis])osition  of  his 
projjcrty  in  case  of  his  death  ; — Held,  that  this 
letter  was  entitled  to  probate,  under  1  i;  2  Vict, 
c.  26.  s.  11,  as  a  C(^dicil  to  a  will  which  he  had 
previouslv  executed.  Parher,  In  the  t/nods  of. 
2  S\v.  ic  Tr.  375  ;  28  L.  J..  V.  91  ;  5  jiir.  (X.S.) 
553. 

Will  of  a  .seaman  on  board  the  "Excellent"' 
training  ship,  permanently  stationed  in  Ports- 
mouth harbour,  held  to  l)e  the  will  of  a  mariner 
or  seaman  beiiiLr  at  se.'i  within  1  Vict.  c.  26,  s.  11. 
MeMurdo.  In  the  goods  of,  L.  U.  1   P.  &  M.  540. 

A  surgeon  in  the  navy,  returning  from  service, 
whilst  at  sea  wrote  a  letter  stating  how  he 
wished  his  property  to  be  disposol  of  at  his 
death  : — Held,  that  he  was  a  mariner  or  seaman 
within  29  I'ar.  2.  c.  3.  s.  23.  and  1  Vict.  c.  26. 
s.  11,  and  prol)ale  granted.  Saunders,  In  the 
goods  of.  ]..  K.  1  I'.  A:  M.  16. 

A  siaff-surgeon  in  tiie  navy  wrote  a  letter, 
sonic  sentences  of  wliicii  were  testamentary,  on 
board  H.M.S.  "Serpent"  at  Devoiiport.  Tlic 
ship  was  lost  at  sea  a  few  days  after: — Held. 
that  the  will  was  entitled  to  probate.  Mac,  In 
tlic  goads  of,  27  L.  B.,  Ir.  116. 

9.   1MPRES.SMEST, 

A  man  is  not  excused  from  impressment  as 
being  headlwrougli  of  tlic  jilace  in  wiiich  ho 
resides.  Seinble,  there  are  no  exemptions,  except 
by  statute,  and  perhaps  ferrymen.  Fox,  Ex 
parte.  5  Term  B.p.  276  :  2  i{.  B.  596. 

ll.ibeas  corpus  not  granted  at  prayer  of  the 
master  to  bring  up  his  apprentice  who  had  been 
impressefl.     Liindsdoirn,  IJ.r  parte.  5  East,  38. 

Wboti    an    applii'itioii    by   the   master   for    a 
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habeas  corpus  warrant,  granted  by  Mansfield, 
C.J.,  to  bring  before  him  apprentices  wrongly 
impressed.  The  Apprentices''  Case,  1  Leach.  C.  C. 
203. 

Impre-ssnient  of  seamen  is  legal.  Case  of 
Pressing  Mariners,  18  St.  Tr.  1326. 

A  seaman  is  not  exempt  from  impressment 
because  he  is  a  freeholder.  Rex  v.  Douglas,  5 
East,  477.  See  Goods'  Case,  W.  Bl.  251  ;  or 
ship's  carpenter  Boqgin,  Ex  parte,  13  East, 
5i9. 

A  lord  mayor's  waterman  is  not  exempt  from 
impressment.     Bex  v.  Tuhhs,  Cowp.  517. 

Abend  given  by  an  impressed  person  to  pay  a 
sum  in  consideration  of  his  release  is  void.  Fole 
V.  Harrohin,  9  East,  416,  n. ;  3  Dougl.  61. 

A  bargeman  protected  from  impressment 
whilst  carrying  timber  to  the  royal  yards  held 
not  subject  to  impressment.     Goldswairis  Case, 

2  W.  Bl.  1207. 

To, convict  for  harbouring  deserters  under  17  & 
18  Vi'ct.  c.  104,  s.  257,  it  must  be  shewn  that  the 
ship  was  British  and  registered.    Leary  v.  Lloyd, 

3  El.  &  El.  178  ;  29  L.  J.,  M.  C.  194. 

Wages  of  Seamen  Impressed.]  —  See  Cases 
supra,  col.  108. 

10.  Supplying  without  Licence, 

Onus   of  Proof  of  Licence   on  Defendant.] — 

A  defendant  having  been  charged  under  the 
147th  section  of  the  Merchant  Shipping  Act,  1854, 
with  supplying  a  seaman  to  a  merchant  ship, 
in  the  United  Kingdom,  he  not  being  a  person 
holding  a  licence  from  the  board  of  trade  for 
that  purpose  : — Held,  on  a  case  stated,  that 
proof  having  been  given  of  the  supply  of  the 
seaman  by  "the  defendant,  the  onus  of  proving 
that  he  held  a  licence  from  the  board  of  trade 
rested  with  him.  Beg.  v.  Johnston,  55  L.  T. 
265  ;  16  Cox,  C.  C.  221  ;  6  Asp.  M.  C.  14  ;  51 
J.  P.  22. 

11.  Thames  Wateemex. 

Thames  By-laws  —  Navigating  Steamboat— 
Towing  more  than  Six  Barges.]  —  A  by-law 
made  in  pursuance  of  the  Watermen  and  Lighter- 
men Amendment  Act,  1S59,  provides  that  any 
person,  who,  when  in  chai-ge  of  or  navigating 
any  steatnboat  on  the  river  between  Vauxhall 
Bridge  and  the  entrance  to  the  Victoria  Docks, 
shall  at  the  same  time  tow  more  than  six  barges 
exceeding  ten  tons  each  attached  thereto,  shall 
incur  a  penalty.  A  person  in  charge  of  a  steam- 
boat towed  thirty-one  barges  of  more  than  ten 
tons  each  from  the  upper  dolphin,  situate  about 
100  yards  above  the  entrance  of  the  Victoria 
Docks,  into  the  docks  : — Held,  that  he  was  not, 
while  so  doing,  navigating  a  steamboat  upon  the 
river  within  the  meaning  of  the  by-law,  and 
could  not  be  convicted  of  a  breach  thereof. 
Bolles  V.  KeweU,  59  L.  J.,  Q.  B.  423  ;  25  Q.  B.  D. 
335  ;  63  L.  T.  384  ;  39  W.  E.  96  ;  6  Asp.  M.  C. 
563  ;  55  J.  P.  70. 

Barge — Number  of   Men.] — By-law    16 

of  the  Thames  conservators  ])rovides  that  all 
barges,  boats,  lighters  and  other  craft  navigating 
the  river  Thames,  shall,  when  under  way,  have 
at  least  one  competent  man  constantly  on  board 
for  the  navigation  and  management  thereof,  and 
all  such  craft  of  above  fifty  tons  birrden  shall 
when  under  way  have  one  man  in  addition  on 


board  to  assist  in  the  navigation  of  the  same  : — 
Held,  that,  "  one  man  in  addition  "  in  this  by- 
law means  one  competent  and  skilful  man  in 
addition,  and  that  where  the  ci'aft  is  above  fifty 
tons  burden,  the  by-law  requires  two  competent 
men  on  board,  and  is  not  satisfied  by  liaving 
on  board  one  competent  man  being  a  licenced 
lighterman,  and  a  boy  about  sixteen  years  of  age. 
Goldsmith  v.  Slattery,  63  L.  T.  273  ;  6  Asp. 
M.  C.  5G1.     And  see  Perhi7is  v.  Gingell,  col.  835. 

Watermen's  Act  —  Apprentice  —  Temporary 
Employment.] — When  a  person  qualified  to  take 
apprentices  under  the  Watermen  and  Lighter- 
men's Act,  1859,  has  no  employment  for  the 
time  being  for  his  apprentices,  he  may  find 
temporary  employment  for  them  with  another 
person  so  qualified.  Smith  v.  Francis,  55  J.  P. 
407. 

Apprentice — Second  Hand  on  Barge.] — 

An  apprentice  bound  as  prescribed  in  the  Water- 
men's Act,  1859,  is  qualified  to  act  as  a  lighter- 
man under  s.  54,  although  he  does  not  hold,  and 
is  not  qualified  to  hold,  a  licence  under  the  act  ; 
and  he  may  be  a  competent  person  to  act  as 
second  hand  on  board  a  barge  or  other  craft  of 
over  fifty  tons  burden,  within  the  meaning  of 
by-law  16,  made  under  the  Thames  conservancy 
acts.  Gosling  v.  Xeicton,  64  L.  J.,  M.  C.  160  \ 
[1895]  1  Q.  B.  793  :  15  E.  395  ;  72  L.  T.  500  ; 
43  W.  E.  559  ;  18  Cox,  C.  C.  135  ;  7  Asp.  M.  C. 
587  ;  59  J.  P.  406. 

Working  Craft  for  Hire — Labourer  em- 
ployed at  Weekly  Wages.] — The  appellant,  who 
was  not  a  freeman  of  the  Company  of  Watermen 
and  Lightermen  of  the  river  Thames,  was  con- 
victed of  an  offence  under  s.  54  of  the  Watermen 
and  Lightermen  Amendment  Act,  1859  (22  &  23 
Vict.  c.  cxxxiii).  That  section  provides  that, 
"  if  any  person  not  being  a  freeman  licensed  in 
pursuance  of  this  act,  or  an  apprentice  qualified 
according  to  this  act,  .  .  .  shall  at  any  time 
act  as  a  waterman  or  lighterman,  or  ply  or  work 
any  wherry,  passenger-boat,  lighter,  vessel,  or 
other  craft  upon  the  said  river  from  or  to  any 
place  or  places  or  ship  or  vessel  within  the 
limits  of  this  act  for  hire  or  gain,"  every  such 
person  shall  be  liable  to  a  penalty.  The 
appellant,  who  was  engaged  as  a  labourer  at  a 
wharf  at  weekly  wages,  by  the  orders  of  his 
employers,  rowed  a  number  of  laborrrers  in  one 
of  his  employers'  boats  to  a  ship  lying  in  the 
river  within  the  limits  defined  by  the  act.  He 
received  no  separate  reward  or  payment  for  so 
doing : — Held,  that  the  conviction  was  wrong. 
Sltittrell  V.  Shoicell,  59  L.  J.,  M.  C.  26  ;  61  L.  T. 
874  ;  54  J.  P.  325. 

Construction  —  Master   on   Paddle-box.] 

— By  the  99th  by-law  under  the  Watermen's 
and  Lightermen's  Amendment  Act,  1859,  which 
provides  that  if  the  master  of  any  steam  vessel 
shall  not  (when  practicable)  remain  on  one  of 
the  paddle-boxes  or  on  the  bridge  of  such  vessel, 
or  shall  not  cause  and  procure  a  proper  look-out 
to  be  kept  "  from  the  bow  "  of  such  vessel,  he 
shall  incur  a  penalty,  is  not  inconsistent  with 
or  impliedly  repealed  by  the  36th  by-law  made 
under  the  Thames  Conservancy  Act,  1864,  which 
provides  that  the  master  of  every  steam  vessel 
shall  be  and  remain  on  one  of  the  paddle-boxes 
or  bridge,  and  shall  cause  a  proper  look  out  to  be 
kept  from  the  said  vessel.     Green  v.  Gosling,  62 
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L.  J..  M.  C.  io  ;  ri8031  1  Q.  B.  109  :  5  E.  [>l  ■ 
«7  L.  T.  853  ;  41  W.  E.'l41  :  7  Asr..  M.  C.  248  • 
57  J.  P.  87. 

Barge  in  Tow— Waterman  on  Board.] — 

A  barge  ou  the  Th.imes  in  tow  of  a  tug  must 
have  a  licensed  waterm.an  on  board  and  in  charge. 
Elmore  v.  Hunter,  47  L.  J..  M.  C.  8  :  3  C.  P.  D. 
116  ;  38  L.  T.  17!)  ;  3  Asp.  31.  C.  55o' 

Navigating  without  Licence.] — A  person, 

other  than  tlaose  mentioned  in  '22  k  23  Vict, 
c.  cxxxiii,  s.  54,  who  navigates  a  barge  for  hire 
within  the  limits  of  the  act,  is  liable  to  the 
penalty  of  the  act,  although  the  barge  has  sailed 
from  a  place  outside  thelimits  of  the  act,  and 
might,  under  7  &  8  Geo.  IV.  c.  Ixxv,  have  been 
navigated  by  such  person.  Boick  v.  Phelps, 
30  L.  J.,  M.  C.  2  ;  6  Jur.  (x.s.)  1371  ;  3  L.  T. 
296  ;  9  W.  Pi.  70. 

The  above  section  does  not  apply  to  a  person, 
other  than  a  freeman,  who  conveys  for  his  own 
purposes  his  servants  or  workmen,  withottt 
charge.     Tudhunter  v.  Bucldetj,  7  L.  T.  273. 

A  steam  tug  of  eighty-seven  tons,  under  7  &  8 
Geo.  4,  c.  Ixxv,  s.  37,  may  be  navigated  by  a 
person  who  is  not  a  freeman  without  incurring  a 
penalty.  Feed  v.  Inrjliam.  3  El.  i:  Bl.  8S9  ;  23 
L.  J.,  M.  C.  156  ;  2  C.  L.  E.  1495  ;  1  ,Jur.  (N.s.)  61. 

A  barge,  formerly  a  western  barge,  but  at  the 
date  of  the  oiience  employed  in  carrj'ing  goods 
for  the  Great  "Western  Railway  from  a  basin  of 
the  Grand  Junction  Canal,  outside  the  limits  of 
7  &  8  Geo.  4,  c.  Ixxv.  to  a  wharf  in  the  Thames 
within  the  limits  of  the  act,  is  not  a  western 
barge  within  s.  101  of  the  act.  TihUc  v.  Bcadun, 
24  L.  J.,  M.  C.  104.  S.  C,  nom.  Reg.  v.  Tthhle^ 
4  El.  ctBl.  sss. 

Validity  of  By-law— Penalty.]— A  by- 
law imposing  a  penalty  ou  any  freeman  who 
employed  a  non-freeman  to  navigate  craft  on  the 
Thames  is  good.  Edninnds  v.  Wei^erman's  Co., 
24  L.  J.,  M.  C.  124  :  3  C.  L.  R.  902  ;  1  Jur  (N.s.) 
727. 

Licence  Granted — Administrative,  not  Judi- 
cial Act— Certiorari.] — The  making  of  an  order 
fur  the  issue  of  a  licence  or  certificate  by  the 
court  of  the  Coni]>any  of  Watermen  and  Lighter- 
men of  the  river  lliames  authorising  a  jiersfiU 
who  has  actually  served  for  two  years  under  a 
contract  with  a  lighterman  qualified  to  t.ake 
ap|ireritice.s,  to  act  as  a  lighterman,  is  not  a 
judicial,  but  an  administrative  act,  and  conse- 
quently such  an  order  cannot  be  removed  into 
the  high  court  by  certicpraii.  i?('c/.  v.  Lucci/, 
Oodlini,  E.e  parie,  66  L.  J.,  Q.  B.  *308  ;  [1897] 
1  Q.  B.  659  ;  61  J.  P.  3b8. 

VII.  PILOT. 

1.  Jiccovery  of  Fees  and  Peuiiltie.*.  Ill, 

2.  Duties,  Ilitjhts,  and  Liah'dHtvg,  144. 

3.  Licencex,  145. 

4.  JJiitij  to  Employ,  147. 

And   gee    XX.,   COLLISION,    10.   CO.MPULSOBY 

Pilotage. 

1.  Recovery  of  Fee.s  and  Penalties. 

Production  of  Licence.] — The  master  of  a 
shij)  was  not  lial'le  to  the  penaltj*  imposed  by 
6  Geo.  4,  c.  125,  s.  58,  for  refusing  to  employ  a 
pilot,  unless  the  pilot  produced  his  licence  as 
required   by  s.  66,   although   it  was  demanded. 


1  Hammond  v.  Blale.  10  P..  i:  C.  424  ;  5  M.  &  Rv 
361  ;  8  L.  J.  (o.s.)  K.  B.  140. 

A  pilot  nonsuited  inaction  forpilotage because 
he  did  not  shew  his  license.  52  Geo.  3,  c.  39,  s.  34. 
Usher  v.  Lyon,  2  Price,  118. 

Offer  by  Pilot  to  take  charge.] — A  conviction 
under  G  Geo.  4.  c.  125,  s.  7tt.  for  continuing  in 
charge  of  a  ship  after  a  duly  licensed  pilot  had 
offered  to  take  charge  of  it.  was  bad,  if  it  did  not 
shew  that  the  offer  was  made  to  or  in  the  presence 
of  the  party  in  charge  of  the  vessel,  or  that  it 
otherwise  came  to  liis  knowledge.  Chane>/  v. 
Payne,  1  G.  &  D.  348  ;  1  Q.  B.  712. 

In  an  action  against  a  master  of  a  vessel  for 
penalties  under  52  Geo.  3,  c.  39,  s.  34,  the  decla- 
ration must  have  alleged  that  a  licensed  pilot 
offered  to  the  master  to  take  cliarge  of  the  vessel, 
or  made  such  offer  in  his  presence  or  hearing ; 
and  it  was  not  sufficient  merely  to  follow  the 
general  words  of  the  act.  Peahe  v.  Carrington, 
5  Moore,  176  ;  2  Br.  &  B.  399. 

Transporting  in  Thames.] — The  5  Geo.  2,  c.  20, 
which  iullictcd  a  penalty  on  persons  piloting 
ships  down  the  Thames,  only  extended  to  vessels 
sailing  on  foreign  voyages,  and  not  to  those 
which,  having  performed  their  voyages,  were 
moved  from  one  wharf  to  another  ou  the  river, 
for  the  purpose  of  tmloading  their  cargoes.  Ile.v 
v.  Lamhe,  5  Term  Rep.  76.  S.  P.,  Iie.c  v.  Neale, 
8  Term  Rep.  241. 

Extra  Fee  for  Docking,] — .A.  ship  arriving  at 
the  entrance  of  the  West  India  Docks  too  late  for 
docking  that  tide,  held  not  liable  under  6  Geo.  4, 
c.  125,  to  an  extra  pilotage  charge  for  ••  docking  " 
next  tide.    The  Adah,  2  Hag.  Adm.  326. 

In  Charge  of  Vessel— 6  Geo.  4,  c.  125,  s,  70.] — 

Where  a  pLisnu  selects  the  course  (if  a  sliip,  and 
takes  the  uianageiueut  of  her  for  the  ptiipose  of 
directing  her  in  that  course,  he  is  in  the  cliarge  or 
conduct  of  the  vessel  within  6  (ico.  4,  c.  125,  s. 
70.  The  master  was  not,  however,  jirecluded  by 
that  section  from  employing  any  moving  power, 
as,  for  instance,  steam  or  other  jiower,  bona  fide 
used  as  a  moving  power,  if  upfui  the  jiarty  apjily- 
ing  such  jjower  necessarily  devolved  the  select  i^m 
of  the  ship's  couise,  and  the  charge  or  conduct 
of  her  in  tliat  course.  Beilby  v.  i>eott,  7  M.  A:  W. 
93  ;  10  L.  J.,  Ex.  149. 

The  master  of  a  vessel  navigating  it  himself  as 
pilot,  after  a  duly  licensed  pilot  offered  himself, 
was  not  lialilc  to  the  penalty  imposed  by  (»  Geo. 
4,  c.  125,  s.  70,  althoiigii  he  was  liable  to  double 
the  amount  of  the  jiilotagc  of  the  vessel,  witliiu 
s.  58.  Beilhif  v.  Shepherd,  3  Ex.  40;  18  L.  J., 
Ex.  73. 

Change  of  Pilots.] — Win  re  a  ma-iirol  ;i  vr^s^l 
discharge!  a  riii'iue  port  pilot  in  Stjindgatc- 
creek,  and  ilio|,pe<l  a  mile  down  the  jiort  of 
Kochester,  with  a  signal  flying  for  a  trinity 
house  pilot,  who  catne  on  board  at  Sheerness  : — 
Held,  that  he  was  lialdc  to  a  jieiialty  under  52 
Geo.  3,  c.  39.     Thornton  v.  Boland,  9  Moore,  403  ; 

2  Bing.  219. 

Charges — Thames.] — A  jiilot  who  brings  a  ship 
from  Gravcseud  to  the  entrance  of  the  Tilbury 
Docks,  and  thence  into  the  docks,  is  not  entitled 
under  the  order  in  council  of  May  17,  1HS2,  to 
the  special  chargi;  "for  removing  a  vessel  from 
moorings  into  a  dry  or  wet  dock,"  or  to  charge 
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any  sum  other  than  the  rate  from  Gravesend  to  I  ports  for  the  penalty  for  piloting  a  ship  in  the 


Is'orthtlect.  Tlif  Clan  Gnint,  5(i  L.  J.,  Adm.  02  ;  12 
P.  D.  18;)  ;  5V  L.  T.  12i  ;  35  W.  K.  670  ;  G  Asp. 
M.  C.  ll-l. 

Liability  of  Shipbrokers — Pilot  carried  to  Sea.] 

— The  ten  shilliu.^s  ami  sixpence  per  day  to 
which  a  licensed  pilot,  taken,  without  his  consent, 
to  sea,  or  beyond  the  limits  of  his  pilotage  district, 
in  any  ship,  is  entitled  by  17  &  18  Vict.  c.  104 
(The  Merchant  Shipping  Act,  18.">1:),  s.  357,  are 
not  ••  pilotage  dues"  for  which  the  shipbrokers 
are  liable  under  s.  363.  Morteo  v.  Julian,  -IS 
L.  J.,  M.  C.  126  :  4  C.  P.  D.  216  ;  41  L.  T.  71. 

Penalties — Suing  for.] — The  penalty  imposed 
by  6  Geo.  4,  c.  125,  s.  70,  might  be  sued  for  by  a 
common  informer.  Beilby  v.  Scott,  7  M.  &  W. 
93;  10  L.  J.,  Ex.  149. 

Calculation  of.]— The  penalties  imposed 

by  52  Geo.  3,  c.  39,  s.  11,  on  ships  neglecting  to 
take  in  a  pilot  on  arriving  off  Dungeness,  were  to 
be  calculated  on  ships  bound  for  the  river,  not  on 
the  pilotage  due  from  Dungeness  to  the  Downs, 
but  on  that  which  would  be  due  on  the  ship's 
arrival  at  her  ultimate  place  of  destination  in 
tlic  river.  JIackie  v.  Landoi,  1  Marsh.  585  ;  6 
Taunt.  256. 

■ •  Acting  as  Pilot.]— T.  was  third  mate  of 

n  shii).  and  after  P.,  a  duly  licensed  pilot,  had 
ofl'eretl  to  take  cliarge,  continued  to  act  as  pilot. 
T.  was  charged  under  s.  861  of  the  Merchant 
Shi[i]iiiig  Act,  1854  : — Held,  that  the  justices 
rightly  convicted  T.  without  regard  to  his  being 
or  not  being  mate  of  the  ship.  Turner  v.  Peat 
53  J.  P.  280. 

Local    Act — Pilotage   Fees.]— Where    a 

public  liieal  act.  in  force  befdre  the  passing  of 
the  Mercliant  Shipping  Act,  1854,  and  regulating 
a  port,  imposes  a  penalty  on  unauthorised  persons 
acting  as  pilots,  pilotage  is  compulsory.  Pilotage 
rates,  fixed  by  by-laws  made  by  trustees  under 
a  local  act,  and  under  the  Merchant  Shipping 
Act,  1854,  and  duly  sanctioned  by  her  majesty  in 
council,  may  be  sued  for  by  a  pilot  v'lio  has 
rendered  services  as  such.  The  Merchant  Ship- 
ping Act  Amendment  Act,  1889  (.52  &  53  Vict. 
c.  68),  is  retrospective,  as  it  declares  what  the 
meaning  of  the  principal  act  of  1854  always  has 
been,  and  by  it  the  word  "ship"  in  the  act  of 
1854  includes  "foreign  ship."  Junci  v.  Bennett 
63  L.  T.  705  ;  6  Asp.  M.  C.  59G. 

Master  Piloting  his  own  Ship.  ] — A  master 

or  i)art  owner  not  beiug  a  pilot  may  not,  under 
3  (Jeo.  1,  c.  13,  pilot  his  own  ship  up'the  Thames. 
Komlcr  V.  Blanchard,  W.  Bl.  690. 

Eefusal  to  take  Pilot.] — For  a  commit- 
ment under  6  Geo.  4,  c.  125,  s.  70,  to  be  good  it 
must  appear  that  the  offer  by  the  pilot  to  take 
cliarge  of  the  ship  was  made  to  the  accused,  or  in 
his  presence.     Reg.  v.  ChaTiey,  6  Dowl.  P.  0.  281. 

Sued  for  in  Admiralty— Non-qualified  Pilots' 

Charges.] — Pilotage  sued  for  in  admiralty  ;  how 
far  .-tatutory  rates  applicable  to  non-qualified 
pilots.     The  Xelson,  6  C.  Kob.  217. 

A  pilot  may  sue  in  admiralty  for  his  services 
at  sea.     The  Bee,  2  Dods.  498. 

Proceedings  in  the   admiralty  of    the   cinque 


Thames  contrary  to  3  Geo.  1, 
for  attachment  in  prohibition. 
1  Str.  249. 


13.     Declaration 
Bievce  v.  I{oiii)ev, 


2.  Duties,  Rights,  and  Liabilities. 

Liability  of  Pilot  of  King's  Ship.] — Liability 
of  pilot  of  king's  ship.  See  Stovt  v.  Clements, 
post,  XX.  Collision,  3.  Liability. 

Action  against  Pilot  for  Collision — Venue.] — 

An  action  against  a  pilot  for  negligently  damag- 
ing another  ship  Ijy  collision  need  not,  under 
6  Geo.  4,  c.  125,  s.  84,  be  brought  in  the  county 
where  the  cause  of  action  arises.  Laicsun  v. 
Dumlin,  9  0.  B.  54. 

Pilot  Getting  Tinder  Way  in  Improper 
Weather.] — A  pilot  who  took  a  heavy  steam- 
ship out  of  dock  and  down  the  Clyde  in  weather 
such  that  she  ought  not  to  have  left  the  dock, 
held  liable  in  damages  for  a  collision  that 
followed.  Burrell  v.  MeBraijne,  Islay  (^Owner 
of)  V.  Patience,  22  Ct.of  Sess.  Cas.  (4th  ser.)  224. 

Held,  that  taking  the  ship  to  sea  in  such 
weatlier  was  "wilful  or  cidpable  neglect  or  mis- 
management," within  the  above  act.  Ibid.  And 
see  The  Strathsjjey  and  The  Islay,  XX.  Col- 
lision ;  9,  Compulsory  Pilotage. 

Jurisdiction  against — Court  of  Passage.] — A 

ship,  by  compulsion  of  law,  in  charge  of  a  duly 
licensed  pilot  in  the  river  Mersey,  came  into 
collision  with  and  occasioned  damage  to  another 
vessel.  The  owners  of  the  damaged  vessel 
instituted  an  admiralty  suit  in  the  court  of 
passage  against  the  pilot  : — Held,  that  the  court 
of  passage  had  not  jurisdiction  to  entertain  the 
suit,  as  an  admiralty  suit.  The  Ale.vandvia,  41 
L.  J.,  Adm.  94  ;  L.  R.  3  A.  &  E.  574  ;  27  L.  T. 
565  ;  1  Asp.  M.  C.  464. 

Of  Court  of  Admiralty.]— Semble,  tliat 

the  court  of  admiralty  lias  not  jurisdiction  to 
entertain  such  a  suit.     Ih. 

There  is  no  admiralty  jurisdiction  to  entertain 
a  suit  against  a  pilot  who,  in  navigating  a  ship, 
has  caused  a  collision  between  that  ship  and 
another.     Ih. 

Of  County  Court.]— An  action  against  a 

pilot  for  collision  and  damage  caused  to  a  barque 
by  a  vessel  under  his  charge,  is  not  an  "admi- 
ralty cause,"  within  31  &  32  Vict.  c.  71,  and 
32  &  33  Vict.  c.  61,  which  confer  admiralty 
jurisdiction  upon  county  courts.  Flower  v. 
Br  (idle  II.  44  L.  .J.,  Ex.  1  ;  "31  L.  T.  702  ;  23  W.  R. 
74  ;  2  Asp.  M.  C.  489. 

Joinder  of  Pilot  as  Defendant — Collision.] 

— See  The  Germanic,  post,  XX.  Collision,  13. 
Peactice. 

Collision  with  Dock  Wall — Liability  of 

Pilot  in  Admiralty.] — See  The  Zeta,  Mersey 
Boclis  and  Harbour  Trustees  v.  Turner,  post, 
XX.  Collision. 

Liability  of  Harbour  or  Pilotage  Authority  for 
Collision  caused  by  Pilot.] — See  post,  tit.  Col- 
lision— Liability. 

Duties  of  Pilot  in  charge  of  a  Ship.] — See  post, 
XX.  Collision.  9.  Compulsory  Pilotage. 
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Injury  to  Pilot — Not  Fellow-servant  of  Crew — 
Liability  of  Owners.] — There  is  no  implied  con- 
tract between  the  owners  of  a  ship  and  a  pilot 
whom  they  are  compelled  to  employ,  that  the 
pilot  shall  take  upon  himself  the  risk  of  injury 
from  the  negligence  of  the  shipowners'  servants  ; 
and  an  action  will  lie  by  the  pilot  against  the 
shipowuei-3  for  injiiries  caused  to  him  whilst 
acting  as  pilot  on  board  their  vessel,  by  the 
ne^^litreuce  of  their  servants.  Smith  v.  Steele, 
ii'LTj..  Q.  B.  GO  ;  L.  E.  10  Q.  B.  125  ;  32  L.  T. 
195  ;  23  W.  R.  38s. 

And  where  a  pilot  went  on  board  a  vessel  in 
the  course  of  his  duty,  in  a  district  in  which 
pilotage  is  comijulsory,  and  while  he  was  on 
board,  a  boat,  which  had  been  negligently  slung 
by  servants  of  the  shipowners,  fell  on  and  killed 
him  : — Held,  that  his  widow  could  recover  in  an 
action  against  the  shipowners  brought  by  her,  as 
executrix,  under  Lord  Cami)beirs  Act.     lb. 

Additional  Remuneration — Salvage.] — Where 
a  pilot  is  called  upon  to  perform  extraordinary 
service,  he  may  recover  additional  pilotage 
remuneration,  flic  General  Palmer,2  Hag.  Adm. 
170  ;  The  Enterprise,  2  Hag.  Adm.  178,  n.  And 
see  post,  XVIII.  Salvage. 

3.  Licences. 

Licences— Renewal.]— By  17  &  18  Yict.  c.  104, 
s.  374,  no  licence  granted  by  the  Trinity  house 
shall  continue  in  force  beyond  the  31st  January 
next  ensuing  the  date  of  such  licence,  but  the 
same  may,  upon  the  application  of  the  pilot 
lioldiug  such  licence,  be  renewed  on  such  31st 
January  in  every  year,  or  any  subsequent  day  ; 
nnd  a'  pilot's  licence  renewed  on  the  20lh 
January  is  within  the  intention  of  this  provision, 
so  as  to  be  in  operation  and  effect  in  the  May 
following.  The  Beta.  3  Wooie.  1'.  C.  (x.S.)  23  ; 
Br.  &  Lu.-h.  328  ;  34  L.  J.,  Adm.  70  ;  12  L.  T.  1. 

Eefusal  to  Deliver  up,] — Under  17  &;  18 

Vict.  c.  1U4.  s.  3."i2.  a  iiuiilificd  jtilot  refusing  to 
deliver  up  liis  licence  when  re<iuired  in  do  so  by 
the  pihjtage  authority,  is  liable  to  a  penalty,  and 
cannot  defend  himself  on  the  ground  that  the 
pilotage  authority  Las  acted  capriciously  in 
requiring  the  delivery.  Jfenry  v.  Aewenstle 
Triiiiti/  JIoHxe  Board,  8  El.  &  Bl.  723  ;  27  L.  J., 
M.  C.  57  ;  4  Jur.  (N.S.)  085  ;  0  W.  K.  232. 

Leith    Trinity    House— Limits.]  —  The 

Trinity  liouse  fif  Leilii  has  not  power  to  grant 
licences  to  pilots  within  the  jurisdiction  of  tlie 
Trinity  house  of  London,  and  tiicrcforc  a  i)ilot  to 
wliom'a  licence  lias  been  grant<.'d  by  the  Trinity 
house  of  Leith  to  navigate  a  siiip  ;dong  tiie  east 
coast  of  England  to  Orfordness,  theiici;  to  liie 
Nore,  and  vice  versil,  is  subject  to  a  penally,  tmdcr 
5  Geo.  2,  c.  20,  s.  1.  lloxxneh  v.  Grnij.  0  15.  iV;  S. 
r)08  ;  34  L.  J.,  M.  C.  20'.)  ;  11  Jur.  (N..s.)  ODH  ;  12 
L.  T.  701  ;  13  W.  K.  851). 

Hull    Trinity    House  —  Authority     to 

Licence.]— r.y  a  charter  of  FJizabetii  lli<' 1  linity 
house  of''Hul"l  was  authorised  to  take  duties  "in 
tlie  i)ort  of  the  tov.n  of  Kingston-uiion-Hull, 
and  in  all  places  within  the  limits  and  liberties 
thereof,  that  is  to  say,  in  all  havens,  creeks,  and 
other  places  where  our  customer  of  Hull  by 
virtue  of  his  office  hath  any  authority  to  take 
any  custom;"  and  they  were  cmpowcicd  to 
exercise  jurisdiction  over  disjiutes  arising  within 


the  same  limits ;  and  to  forbid  any  mariner  of 
Hull  to  take  charge  as  pilot  of  any  ship  to  cross 
the  seas,  except  such  as  should  be  first  examined 
and  licensed  by  them  ;  and  to  punish  any  person 
who  should  act  as  pilot  to  cross  the  seas  without 
their  licence.  The  limits'  in  question  extended 
many  miles  up  the  Humber  and  river  Ouse. 
Goole,  a  place  within  those  limits,  where  the 
customer  of  Hull  had  formerly  exercised  juris- 
diction, was  constituted  a  port  in  1828.  Till 
after  that  time  the  Trinity  house  had  never 
licensed  pilots  to  take  charge  of  vessels  upon 
the  Ouse,  or  the  Humber,  above  Hull  roads  : — 
Held  that  the  power  given  by  the  charter  to 
license  in  all  places  where  the  customer  of  Hull 
had  authority  to  take  custom,  extemled  over  all 
the  limits  within  which  the  customer  might  so 
act  at  the  time  when  the  charter  was  granted  ; 
consequently,  that  Goole,  though  now  an  inde- 
pendent port  as  to  customs,  was  still  subject  to,' 
the  charter,  in  respect  of  the  licensimi:  of  [tilots.  ' 
Beilhu  V.  Ruper,  3  B.  &;  Ad.  284. 

Held,  also,  that  it  was  not  requisite,  by  the 
terms  of  the  charter,  that  everj*  licence  should 
be  for  crossing  the  seas :  but  that  the  corporation 
might  grant  a  more  limited  licence,  as  from 
Goole  to  Hull  roads.     Ih. 

Pilotage  Certificates — Grant  of,] — The  master 
of  a  vessel  applied  for  a  certificate,  purporting 
to  enable  him  to  pilot  his  vessel  within  certain 
waters,  and  submitted  to  the  required  exannna- 
tion.  The  certificate  was  signed  and  sealed  by 
the  pilotage  authority,  and  was  lying  in  the 
office  to  be  called  for  )jy  the  nutster,  but  he  had 
not;  applied  for  it,  and  was  ignorant  that  it  was 
ready  and  would  be  given  him  on  application  : — 
Held,  that  the  certificate  was  not  granted  to  the 
master,  nor  possessed  by  him,  within  17  i.^  18 
Vict.  c.  104,  ss.  340,  353,  so  as  to  enable  him  to 
pilot  his  vessel  in  the  specified  waters.  The. 
KiUarney,  Lusli.  202:  30  L,  J.,  Adm.  41;  5 
L.  T.  21. 

Evidence  by  a  clcik  from  the  Trinity  house 
that  the  Trinity  hou>e  lias,  from  a  period  i)rior 
to  the  Merchant  Shipping  Act,  1854,  been  in  the 
habit  of  licensing  pilots  lor  the  district  in  (pics- 
tion,  is  i)rima  facie  proof  of  their  autliority. 
The  Juno,  45  L.  J.,  Adm.  Iii5  ;  1  V.  \).  135  ;  34 
L.  T.  741  ;  24  W.  11.  ;i()2  ;  3  Asp.  M.  C.  217. 

Under  17  ic  18  Vict.  c.  104,  s.  355,  the  board 
of  traile  can  issue  certificates  to  masters  or 
mates  of  shi[)s  describeil  in  s,  354,  ami  of  such 
ships  only.  The  Eurl  of  Aiiehlund,  Lush.  3.S7  ; 
15  Moore,  r.  C.  304  ;  5  L.  T.  558  ;  10  W.  U.  124 
— r.  C. 

A  pih)tage  certificate  issued  to  a  master 
describing  a  ship  as  the  property  of  a  i>er.'<on. 
who  was  not  the  owner  either  jit  the  time  of 
tlie  granting  of  the  certificate,  or  at  the  time  of 
a  collision  subsequently  occurring,  is  inv.ilid  jit, 
the  time  of  that  collision,     Jh. 

Refusal  of  Pilotage  Authority  to  Renew.] 

— A  i)ilotag(;  authority  ha-  an  absolute  diseivtiou 
under  the  Merchant  ."shijiping  Act,  1854,  s.  341, 
to  refuse  to  renew  a  pilotage  certificate  granted 
to  the  master  or  mate  of  a  shij)  under  s.  340. 
Keg.  v.  Trinity  I  louse,  35  W.  W.  .s35. 

Cinque  Port  Pilot^Revocation  of  Licence — 
Powers  of  Trinity  House. j— Tlie  Tiinily  house, 
since  10  iV,  17  Vict.  c.  121),  have  power  to  revoke 
the  licence  of  a  ciu'iuc  port  pilot  granted  by  the 
loid  warden,  under  0  Geo.  4,  c.  125,  for  a  pioper 
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cause.  Xature  of  the  inquiry  and  hearing  to  be 
liad  in  such  case  discussed.  I'cq.  v.  Trinity 
House,  i  W.  R.  124. 

Duty  to  produce.] — See  Ilanimoml  v.  Blalie, 
supra,  tol.  142. 

4.  Duty  to  Employ. 

Compulsory  Pilotage.] — See  post,  XX.  Colli- 
sion, 9.  Compulsory  Pilotage. 

Duty  of  Master  to  employ  Pilot.] — It  is  the 
duty  of  a  master  arriving  ofE  a  strange  port  to 
do  his  best  to  prociwe  a  pilot ;  but  if  he  cannot 
obtain  one,  the  insurance  is  not  therefore  void. 
Phmips  V.  lieudlam,  2  B.  &  Ad.  380;  9  L.  J. 
(O.s.)  K.  B.  238.  See  Law  \.  Ilollingsicovth,  7 
Term  Rep.  IGO. 

A  captor  neglecting  to  take  a  pilot  into 
Guernsey,  whereby  the  prize  was  lost : — Held, 
liable  in  damages.  The  William,  6  C.  Rob. 
31(5. 

A  captor  who  properly  places  his  prize  in 
charge  of  a  pilot  is  not  liable  for  her  loss.  The 
Pinismoufh,  G  C.  Rob.  317,  n. 
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VIII.  SALE  AND  TRANSFER. 

1.  Contract  fvr  sale,  147. 

2.  Title. 

(I.  By  bill  of  sale,  154. 
h.  In  other  Cases,  157. 

3.  Who  can  Sell. 

((.  Managing  owners,  158, 
h.  Part  owners,  159. 

c.  Attorney,  159. 

d.  Guardian  of  Infant,  160. 

e.  Sheriff,  160. 
/.  Master,  IGO. 

r/.  Ratiticatiou  by  owner,  103. 

'k.  Mortgagee — See  IX.  Mortgage,  infra. 

4.  S:tle  hy  Admiralty  Court,  164. 

5.  Linhilities  and,  liiyhts  of  Purchaser,  165. 
G.   Commission,  167. 

1.  Contract  for  Sale. 

Written  Agreement  for — Necessity  of  Eegis- 
tration.] — Au  agreement  in  writing  to  transfer  a 
ship  does  not  require  to  be  registered  under  the 
Merchant  Shipping  Act,  18.^4  (17  &  18  Vict. 
c.  104),  s.  55,  nor  need  the  special  description  of 
the  ship  sold  required  by  that  section  to  be 
inserted  in  a  bill  of  sale  transferring  the  ship 
be  contained  in  such  agreement.  The  plaintiff 
agreed  in  writing  with  the  defendant  to  sell, 
and  the  defendant  agreed  to  purchase,  a  yacht 
belonging  to  the  plaintiff  for  the  sum  of  2,600Z., 
whereof  "the  plaintitf  was  the  registered  owner, 
on  condition  that  the  defendant  should  be  at 
liberty  to  rescind  the  said  agreement  should  the 
yacht  prove  un.sound.  The  defendant  refused  to 
carry  out  his  part  of  the  agreement,  and  the 
plaintiff  brought  an  action  against  the  defendant 
for  specific  performance,  or,  in  the  alternative, 
2.600^.,  and  for  damages  for  breach  of  contract. 
The  defendant  pleaded  that  the  agreement,  if 
any  was  made,  was  not  a  bill  of  sale,  nor  was  it 
legistered,  nor  did  it  contain  a  sufficient  descrip- 
tion of  the  yacht,  as  required  by  the  Merchant 
Shipping  Act,  18.54.  The  plaintiff  demurrexl : — 
Hejci.  that  s.  55  of  the  Merchant  Shipping  Act, 
lS5i,  applies  to  the  actual  instrument  by  which 


the  ship  is  to  be  transferred,  and  not  to  au 
agreement  to  transfer.  Batthyany  v.  Pouch,  50 
L.  J.,  Q.  B.  421  ;  44  L.  T.  177  ;  29  W.  R.  GG5  ; 
4  Asp.  M.  C.  380. 

An  unregistered  contract  for  the  sale  of  shares 
in  a  British  vessel  could  not  be  enforced  in 
equity  before  the  passing  of  the  25  &  26  Vict, 
c.  63,  s.  3.  Hnqhes  v.  Morris,  2  De  G.  M.  &  G. 
349  :  21  L.  J..  Ch.  761  ;  16  Jur.  603,  infra.  S.  P., 
M-Calmont  y.  Rankin,  2  De  G.  M.  &  G.  403  ;  22 
L.  J.,  Ch.  554  ;  Zirei'jjool  Borough  Bank  v. 
Turiier,  2  De  G.  F.  &  J.  502  ;  30  L.  J.,  Ch.  379  ; 
7  Jur.  (N.s.)  150  ;  3  L.  T.  494  ;  9  W.  R.  292  : 
Boyson  v.  Gllson,  4  C.  B.  121  ;  16  L.  J.,  C.  P. 
147.    And  see  III.  Registration,  supra. 

Executory  Contract — Recital  of  Kegistry.] — 

An  action  wouUl  not  lie  for  the  breach  of  an 
executory  contract  for  the  sale  or  transfer  of  a 
ship,  unless  the  contract  contained  a  recital  of 
the  certiticate  of  registry  pursuant  to  the  pre- 
vious statute,  8  &  9  Vict.  c.  89,  s.  34.  Duncan  v. 
Tinclall,  13  C.  B.  258  ;  22  L.  J.,  C.  P.  137  ;  17 
Jur.  347. 

Payment  of  Earnest.] — Trover  was  held  to  lie 
for  a  ship,  where,  upon  a  bargain  of  exchange, 
tlie  contract  and  delivery  were  fully  completed 
by  the  payment  of  earnest.  James  v.  Price, 
Lofft,  219. 

Illegal  Stipulation  in.] — A  stipulation,  in  a 
contract  for  the  purchase  of  a  ship  made  with  a. 
shipbuilder,  that  a  certificate  shall  be  delivered 
to  the  purchaser  by  the  builder,  for  the  purpose 
of  enabling  the  former  to  obtain  a  register  as 
owner,  under  3  &  4  Will.  4,  c.  55,  ss.  15,  25, 
before  the  masts  were  on  board,  and  before  the 
ship  was  in  a  sufficiently  forward  state  for  the 
measurement  required  to  be  made  by  that  act, 
did  not  render  such  contract  illegal.  Goss  v. 
Quinton.  3  Man.  &  G.  825  :  4  Scott  (N.K.)  471  ; 
12  L.  J.,  C.  P.  173  :  7  Jur.  901. 

Irregular — Effect  of,  against  Wrongdoer.] — 

The  plaiiitiff  bought  and  paid  for  a  ship  stranded 
on  the  English  coast,  but  the  transfer  was  not 
regular  ;  he  tried  to  save  her,  but  she  went  to 
pieces  ;  the  defendant  possessed  himself  of  parts 
of  the  wreck  which  drifted  on  his  farm  : — Held, 
that  the  plaintift"s  possession  enabled  him  to 
recover  them  in  trover.  Sutton  v.  Buch,  2 
Taunt.  302;  11  R.  R.  585. 

Parol  Evidence  to  shew  Alteration.] — E.,  as 

agent  to  H..  agreed  to  sell  a  ship  to  S.,  and  a 
MTitten  contract  was  signed  by  S.  The  contract 
was  forwarded  to  H.,  who  made  an  alteration 
therein,  and  returned  it  to  E.,  who  thereupon 
produced  the  written  contract,  as  altered  by  H., 
to  S.,  who  assented,  without  resigning  the  con- 
tract : — Held,  that  parol  evidence  was  admissible 
to  shew  that  S.  assented,  without  re-signing,  to 
the  alteration  made  by  H.  in  the  contract  after 
S.  had  affixed  his  signature.  Steicart  v.  Eddoioes, 
and  Hudson  \.  Stewart,  43  L.  J.,  C.  P.  204  ; 
L.  R.  9  C.  P.  311  ;  30  L.  T.  333  ;  22  W.  R.  534. 

Varying  by  Evidence  of  prior  Contract.] — An 

agreement  for  the  sale  of  a  ship  and  kintlage 
will  not  be  varied  or  controlled  by  a  jirior  con- 
tract for  the  purchase  of  the  latter  only.  Lano 
v.  JS'eale,  2  Stark.  105. 

Warranty  by  subsequent   Bill   of  Sale.] — A 
contract   by   parol,   or   by  letter,   having  been 
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entero=l  'si'io  for  the  sale  of  a  ship,  with  a  war- 
ranty, a  subsequent  bill  of  sale,  not  containing 
az,y  contract  of  warranty,  does  not  necessarily 
destroy  the  previous  warranty,  stipposing  there 
is  no  evidence  that  the  parties  did  not  intend 
that  it  should  continue.  Stucl'ey  v.  Bailcij,  3 
F.  &  F.  1. 


Action  on  Bond  for  Quiet  Possession.] — Action 
upon  bond  by  veiulor  for  ciuiet  enjoyment  of  a  ship 
sold  ;  breach  alleged,  that  tlie  purchaser  was  sued 
for  ballast  supplied  to  the  sliij)  before  the  sale:  — 
Held,  that  the  plaintiff  not  having  shewn  that 
the  ballast  was  in  the  ship  at  her  sale,  he  could 
not  recover.    Kynter's  Case,  Leon,  part  1,  46. 


Existence  of  Subject-Matter — Implied  War-  Sale  when  War  imminent.] — The  sale  of  a 
ranty.J — By  a  deed-poll,  A.  sold  to  B.  a  ship,  |  ship  absolutely  and  bonfi  title  by  an  enemy  to  a 
with  its  masts,  tackle  and  appiu'tenances,  and  |  neutral  when  war  is  imminent,  is  not  illegal, 
covenanted  that  he  had  good  right,  full  power,  ;  The  Arid,  Soremen  v.  The  Queen,  11  Moore,  P.  C. 
and  lawful    authority  to  grant,   bargain,   sell,    119. 


assign  and  set  over  the  premises  : — Held,  that 
this  was  a  covenant  that  the  subject-matter  of 


Transfer  after  Capture.] — A  transfer  by  the 


Sale  of  Ship  and  all  belonging  tc  her — 
Chronometer  on  Shore.] — A  ship  ready  to  sail 
was  sold  with  all  belonging  to  her  on  board  and 
on  shore  : — Held,  that  a  chronometer  on  shore 
with   au  optician   for  regulation  by  him,  and 


the  transfer  existed  in  the  character  of  a  ship,  at  [  captor  of  a  ship  before  condemnation  is  valid  if 
the  date  of  the  deed  ;  and  if  it  was  physically  |  the  ship  be  afterwards  condemned.     3Iori;nigh 
destroyed,  or  had  ceased  to  answer  the  designa-  [  "^-  Comyers,  1  u  ils.  211. 
tion  of  a  ship,  the  covenant  was  broken.     Burr 
V.  Gibson,  3  M.  &  "W.  390  ;  7  L.  J.,  Ex.  12i. 

Condition    precedent — "Ship   now   at   Kan- 
goon."' — In  an  action  by  the  vendors  against 

their  vendees  for  refusal  to  accept,  evidence  was  ,  -^^^^^  -^^^^^  -^  ^1,^  ^hip,  was  included  in  the 
given  to  shew  the  circumstances  under  which    P  J„,,tro,!J  v.  McGregor,  2  Ct.  of  Sess.  Ca. 

the  contract  was  made,  and  that  it  was  of  vital  [  , ,  ,   ^     ^  339 
importance  that  the  vessel  should  be  in  the  port  j  '^       -    "^ 

named  at  the  time  of  making  the  contract.  The  I  Specific  Performance.]— On  a  sale  by  auction 
jury  found  that  the  condition.  "  ship  now  at  I  ^^  shares  in  a  ship,  part  of  a  bankrupt's  estate, 
Rangoon,"  had  not  been  fulfilled,  and  that  it  [  ^^^  ^,f  ^^iq  conditions  was,  that  the  purchase- 
was  a  condition  absolutely  vital :— Held,  that  it  i  ^^^j^qj  should  be  paid  to  the  solicitor  of  the 
was  rightly  left  to  the  jury  to  say  under  what  assignees  on  or  before  a  certain  dav,  when  the 
circumstances  the  contract  was  made,  and  that  |  puj-chase  was  to  be  completed,  and  the  purcliaser 
the  words  -'ship  now  at  Bangoon"  amounted  to  j  ^^  ^^^.^  possession,  and  a  bill  of  sale  :  the  pur- 
a  warranty  justifying  the  defendants  m  saymg .  chasei  paid  part  of  the  puichase-monev  to  the 
that  there  had  been  a  failure  of  performance  of  ,  solicitor  before  the  day  appointed  for  the  coni- 
a  condition  precedent,  and  in  refusing  to  carry  I  pi^tion  of  the  purchase,  and  had  possession,  but. 
out  the  contract.  Ojjpenheim  v.  Fraser,  34  L.  T.  j  ^^^  ^^  |^j^  ^^  g^^jg  :_Held,  that  the  payment,  and 
.')24  ;  3  Asp.  M.  C.  146.  I  ^j^g    execution    of    the  bill  of  sale,  ought,   in 

Held,  also,  that  the  finding  of  the  3_ury  was  j  p^j-suance  of  the  condition,  to  have  been  con- 


rightly  taken  as  an  element  in  enabling  the 
court  to  say  that  the  words  amounted  to  a  con- 
dition precedent.    Ih. 

Kemoving   Ship   after   Contract  for   Sale.] — 
A  sh 
an 


shipowner  of  Hamburg  made,  at  Hamburg,  i  ^^  ^  decree  for  specific  performance  of 
agreement  with  a  domiciled  Englishman  for  i  t,-act.  by  the  execution  of  the  bill  of  sji 


temporaneous  ;  that  the  assignees,  not  having 
received  the  money  from  the  solicitor,  or  executed 
the  bill  of  sale,  would  not  be  restrained  from 
taking  proceedings  to  recover  possession  of  the 
ship  ;  and  that  the  purchaser  was  not  entitleil 
"  "  '  the  con- 

,  w..^..  by  the  execution  of  the  bill  of  sale  by  the 
the  sale  to  the  Englishman  of  a  Hamburg  ship  j  f,ssiraices,  upon  payment  to  them  of  the  balance 
whenever  she  might  return  from  the  voyage  on  ^,£  ^"j^g  i,urcbase  iiionev.  llmihrs  v.  Morrin.  2 
which  she  then  was.     The  shi)*  returned,  and  j  j,^^,  (^.    j{   ^^  (^j   j^jy  .    2i  L.  J.,'Ch.  7G1  ;  10  Jur. 

was  by  the  o\\iier  ordered  to  proceed  to  Sunder-  '  ^^^y^ j^  jj      Afiirming  9  Hare,  636. 

land.  "  Tlie  master  of  the  ship,  wlio  was  authorised  j 

by  the  shipowner  to  act  as  his  agent  in  the  sale,  [      Bankruptcy  Jurisdiction.^— No  jurisdiction  in 
refused  to  deliver   the  sliij)   except  on  certain  j  ]^,^,ji.|,,|,,,.y  ,,,,.,,„, |„,i  |,;,„i,nipt  lo'perfect  bill  of 
terms.     The  purchaser  filed  a  bill  against  the  ,  ^.,,],.  ^,j;  .^  .;|,jp_     Slnnirt,  L'.r  jiurh;  1  Glyn.  Jc  J. 
owner  and  the  master  for  s|)ecific  performances.   3^4 
He  obtained  leave  to  substitute  service  on  the  i 

ma.stcr  for  the  owner,  and  moved  for  an  injunc- :  Breach  of  Contract  to  Sell.]— D.  contracted  to 
tion  to  restrain  the  defendants  from  removing  |iui<Ii:im'  a  biiru'-  of  H.,  tlir  puirhase-moncy  to 
the  ship  out  of  the  jurisdiction  :— Held,  that  the  be  paid  l)y  in>lalnunts.  I'art  of  the  money  so 
f-ourt  had  jurisdiction  to  restrain  tlie  defendants  to  be  paid  was  paid,  and  \l.  gave  notice  to  B. 
fiorn  removing  the  ship,  and  injunction  granted,  that  he  had  sold  tiie  barge  to  another  person,  aiul 
Jfai-t  V.  Ilerwif/,  42  L.  J.,  Ch.  457  ;  L.  U.  «  Ch.  •  he  must  give  it  up.  and  gave  a  formal  notice  to 


860  ;  29 L.  T.  47;  21  \V.  K.  663;  2  A.sp.M.  C.  63. 

Sale  with  all  Faults— Misrepresentation.  ,— 
Contract  for  .sale  of  shi[)  '■  with  all  faults."  The 
vendors  before  signing  the  cr^'-'ract  hacl  shewn 
the  purchaser  an  inventory  or  advertisement 
circulated  at  her  previous  sale  to  tbem,  which  ],s  L.  T.  313. 
was  mi'^leadintr  as  to  her  condition  and  value  : —  ,.■•..■-     t-i  « 

Held  that  the^arties  were  bound  by  the  signe.l ;      Failure  of  Consid^auon   --^^ 
contract,  and  that  no  action  for -leceit  would  lie    ship  proposes   to  hia  agent,   to   jn horn   he   was 
upon  t h;  representation.     J-Ukrring  v.  Douson,  I  indebted  on  account,  to  transfer  the  ship  to  Inm. 
4  Taunt.  779. 


that  effect.  On  jietition  uixler  the  Mereliant 
."^hipping  Act,  1S."»4.  s.  6r>.  to  restrain  tlie  dealing 
with  the  barge  until  a  .lay  specified,  order  made 
on  the  terms  of  bringing  the  arrears  of  instal- 
ments into  court,  and  giving  security  for  the 
completion  of  the  contract.     Iluhii;  Ex  jjaiie, 


provided   the  agent  would  answer  the  owner's 
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draft  for  repairs,  in  respect  of  which  the  owner 
wns  indcbteil  to  a  third  party  not  nanied.  The 
ship  was,  in  pursuance  of  this  proposal,  trans- 
ferred to  tlic  agent,  and  the  vendor  afterwards 
became  bankrupt,  without  having  (hawn  on  the 
purchaser,  and  without  any  communication  of 
the  terms  of  the  purchase  having  been  made  to 
the  creditor  to  whom  the  vendor  was  indebted 
for  the  repairs.  There  is  no  consideration  between 
tlie  purchaser  and  the  vendor's  creditor  to  entitle 
the  latter  to  recover  from  the  purchaser  the 
amount  of  the   rejjairs.     Bnttenhury  v.  Fentun, 

3  Myl.  &  K.  505  ;  3  L.  J.,  Ch.  203. 

Order  and  Disposition.] — Ship  at  sea,  policy, 
aiid  cargo  assigned  to  S.  as  securilj-  for  an 
advance.  On  the  ship's  arrival,  S.  failed  to  take 
possession  or  do  anything  to  show  that  the 
propertj"-  had  been  transferred  to  him  : — Held, 
that  the  ship  and  cargo  passed  to  the  assignees 
in  bankruptcy  of  the  transferor,  as  being  in  his 
order  and  disposition.  3Iair  v.  Glennie,  4  M.  &;  S. 
240  ;  16  R.  E.  445. 

The  owner  of  the  major  part  of  a  vessel  in  port 
taortgaged  his  share  and  transferred  the  bill  of 
sale  to  the  mortgagees.  The  mortgagees  did  not 
take  possession,  but  suffered  the  mortgagor  and 
the  other  part  owners  to  manage  her.  The  mort- 
gagor having  become  bankru})t  : — Held,  that  his 
share  passed  to  the  assignees  under  21  Jac.  1, 
c.  19.    Hall  V.  Gurnc]!,  3  Dougl.  356. 

Assignment  of  a  ship  at  sea  for  a  valuable 
consideration  may  be  good  against  assignees  of 
bankrupts,  thongh  no  possession  is  taken  thereof  ; 
alitor,  as  to  a  Thames  passenger  boat.  Bourne  v. 
Djdsun,  1  Atk.  154.     See  also  col.  158. 

Misstatement  in  Class  Certificate  issued  by 
Lloyd's  Committee — Action  by  Purchaser  of 
Ship.] — Lloytl's  committee  had  furnished  the 
owner  of  a  sailing  yacht  with  a  certificate  which 
classed  the  yacht  as  A  1  for  eleven  years.  After 
the  owner  had  sold  the  yacht  to  the  plaintiff  it 
was  discovered  that  she  was  not  entitled  to  this 
classification.  The  plaintiff  brought  an  action 
for  damages  against  the  committee  upon  the 
ground  that  owing  to  the  representation  in  the 
certificate  he  had  given  more  for  the  yacht  than 
she  was  worth  : — Held,  that  the  plaintiff  had  no 
cause  of  action,  lit  lodon  v.  Tindall,  GO  L.  J..  Q.B. 
626  :  65  L.  T.  343  ;  40  W.  R.  141  ;  7  Asp.  M.  C. 
16. 

Public  Policy — Sale  Void.] — A  sale  by  part 
owners  of  some  of  tlieir  shares  upon  the  terms 
that  the  purchaser  sliall  be  master  of  the  ship 
and  the  vendors,  who  retained  four-sixteenths  of 
the  ship,  managing  owners,  held  void,  on  grounds 
of  public  policy.     Card  v.  Hope.  2  B.  &  C.  6()1  ; 

4  D.  &  E.  164  ;  2  L.  J.  (o.s.)  K.  B.  96  :  26  R.  R. 
503. 

Liability  on  Bills  for  Price  of  Ship.]— R.  con- 
tracted with  a  company  for  the  sale  to  the 
company  of  two  ships  to  be  sent  by  him  to  the 
Danube,  and  to  be  equipped  by  him  for  the 
voyage.  The  plaintiffs,  on  behalf  of  the  com- 
pany, agreed  to  give  their  bills  for  part  of  the 
purchase-monej-,  R.  undertaking  that  they  should 
not  be  called  upon  to  pay  more  than  a  specified 
part  of  the  amount  of  the  bills,  and  that  not 
before  a  lime  named.  The  rest  of  the  purchase- 
money  was  to  be  secured  by  mortgage  of  the 
ships  to  E.  No  transfer  to  the  compnny  and  no 
mortgage  to  R.  was  executed.     R.  tr.en  sent  the 
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ships  ujion  a  voyage  not  to  the  Danube  with  a 
contraband  cargo,  rendering  tliem  liable  to 
seizure  and  confiscaiion.  He  also  mortgaged 
the  ships,  and  indoised  over  bills  of  exciiange 
given  for  the  mortgage  money,  all  without  the 
knowledge  of  the  company  : — Held,  that  the 
plaintiffs  were  entitled  to  be  relieved  from  their 
liability  upon  the  liills  given  to  R.  in  respect  of 
the  purchase-money,  the  agreement  for  sale  by 
11.  to  the  company  being  no  longer  enforceable 
by  R.  Biirhe  v.  Bor/erson,  12  Jur.  (N.s.)  635  ; 
14  L.  T.  780— L.J  J. 

Ifon-payment  of  Purchase-money.] — When  the 

vendor  of  a  share  in  a  ship  has  executed  the  bill 
of  sale,  and  a  recei)jt  for  the  purchase-money, 
without  its  being  in  fact  paid,  a  court  of  equity 
will  give  relief  as  well  as  discovery.  Bijle  v. 
Hatidie,  1  Jac.  &  Walk.  334. 

An  agreement  was  entered  into  for  the  sale 
of  a  ship  to  A.  and  B.  (one-third  to  A.  and 
two-thirds  to  B.),  at  the  price  of  750Z.  ;  and,  if 
default  should  be  made  by  the  purchasers,  for 
the  resale  of  the  ship,  the  deficiency,  if  any, 
upon  the  resale  to  be  made  good  by  the  default- 
iwi  purchasers.  Possession  of  the  ship  was 
delivered  to  the  purchasers  by  the  vendors,  who 
received  250/.  from  A.,  and  two  bills  of  exchange, 
drawn  by  them,  and  accepted  by  A.  for  the 
remaining  500Z.  In  the  bills  of  sale,  by  which 
the  agreement  was  carried  into  effect,  the  pur- 
chase-money for  the  one-third  and  two-thirds  oi 
the  ship  was  expressed  to  have  been  paid  by  A. 
and  B.  respectively.  The  acceptances  of  A.  were 
dishonoured  and  he  became  bankrupt.  On  a  bill 
fileil  by  the  vendors,  who  had  become  entitled  to 
the  whole  interest  in  the  purchase-monej'-,  against 
B.,  who  had  become  the  sole  owner  of  the  ship 
by  purchase  from  A.'s  assignee,  praying  specific 
performance  of  the  agreement  by  B.,  or  that  the 
ship  might  be  sold,  and  the  proceeds  applied  in 
payment,  the  court  held  that  it  had  jurisdiction, 
and  decreed  an  account  and  payment  of  the 
unpaid  purchase-money  by  B.,  or  a  resale  of  the 
ship,  in  default  of  payment  in  a  limited  time. 
Lynn  v.  Chutcrs.  2  Keen,  521. 

No  Lien  for  Purchase-money.] — There  is  no 
lien  on  the  ship  for  purchase-money  unpaid,  or 
for  other  interest  in  her.  Walton  v.  Butler,  29 
Bcav.  428. 

Breach  of  Contract  to  Sell— Damages.] — The 

vendor  of  a  ship  covenanted  witii  the  purchaser 
that  he  had  power  to  sell  her.  Hhe  had  been 
bottomried,  and  was  arrested  and  sold  by  the 
admiralty  court  at  the  suit  of  the  lender  on 
bottomry  : — Held,  that  the  vendor  was  liable  in 
damages.  Discussion  of  the  policy  and  law  of 
hypothecation.  Jleretonc  v.  Gibbons,  3  Term 
Rep.  267. 

Contract  ty  Purchasing  Company  to  allot 
Shares  to  Builder — Payment  in  Cash.]  —  Ship- 
builders contracted  with  a  company  to  build  for 
the  company  a  vessel,  to  be  paid  for  as-to  one- 
tenth  in  shares  m?  the  company  at  par  on  delivery 
of  the  shij).  and  as  to  the  rest  in  cash  bj'  instal- 
ments. The  shipbuilders  afterwards  objected  to 
take  any  part  of  the  price  in  shares,  and  no 
shares  were  allotted  to  them  until  three  years 
after  the  ship  was  delivered,  when  the  company 
wasabotrt  to  be  wound  up  : — Held,  th.at  the  ship- 
buildeis  having  insisted  upon  payment  in  cash 
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froir.  the  time  of  delivery  of  the  ship,  the  com- 
pany was  not  bound  to  allot  them  shares  at  that 
time,  and  were  not  liable  to  the  shipbuilders  in 
'an  action  for  breach  of  the  contract  to  allot  the 
shares.  M-M'dlan  v.  Liverpool  and  Texas  Steam- 
sJtij)  Co.,  38  L.  T.  288  ;  3  Asp.  M.  C.  579. 

Nonpayment  of  Purchase-money  —  Mortgage 
for  securing — Liability  of  Purchasers  of  Mort- 
gaged Property  —  Sale  of  Ship  rescinded.] — 
An  agreement  recited  that  A.  was  desirous  of 
purchasing,  and  B.  of  selling  to  A.,  the  half  of 
a  schooner  for  2001.,  and  that  B.  had  agreed  to 
lend  A.  370Z.,  on  having  the  repayment  and  the 
interest  secured  by  a  mortgage  of  a  rent-charge 
to  which  A.  was  entitled,  and  of  the  dividends  of 
certain  stock,  and  by  a  policy  of  insurance  and 
two  houses  ;  and  B.  agreed  to  dispose  of  the 
schooner  to  A.,  and  to  execute  the  necessary  deed 
for  that  purpose,  the  200Z.  purchase-money  of  the 
schooner  to  be  part  of  the  370?.,  for  which  the 
mortgage  was  to  be  given  by  A.,  and  that  A. 
should  execute  a  mortgage  of  the  schooner  to  B. 
as  a  further  security  for  the  370/.,  which  A.  was 
to  pay  back  by  annual  instalments  of  oOZ.,  until 
the  principal  and  interest  should  be  paid ;  and  if 

A.  neglected  to  pay  off  all  or  any  of  the  instal- 
ments, with  interest,  B.  should  have  power  and 
authoiity  to  call  in  the  370?.,  or  so  much  as 
should  be  then  due.  The  schooner  proved  unsea- 
worthy,  and  was  by  mutual  consent  returned  to 

B.  A.  afterwards  assigned  the  other  property 
comprised    in    the  agreement   to   C,  who  had 

.  notice  of  the  agreement  : — Held,  that  a  suit 
could  Vje  maintained  against  C.  for  an  account 
of  the  sum  due  on  foot  of  the  170?.  actually 
advanced,  and  for  a  sale,  although  the  agreement 
quoad  the  schooner  had  been  rescinded.  Murphy 
V.  Monrchead,  16  Ir.  Ch.  K.  454. 

Held,  secondly,  that  the  return  of  the  schooner 
to  B.  was  not  to  be  considered  as  a  payment  of 
instalments.     Ih. 

Bight  to  Freight  earned  after  Sale.] — Where 
ship  sailed  in  ballast  from  L.  to  J.,  and  was  sold 
on  her  voyage  there,  and  afterwards  sailed  from 
J.  to  L.  with  cargo,  on  contract  with  owners  of 
ship  at  time  of  sailing  ;  the  creditors  of  the 
former  owners  have  no  lien  on  freight  due  in 
i(>li<i;t  of  voyage  from  J.  Hill,  E,c  parte,  1 
Madd.  61. 

Sale  in  Contemplation  of  War.] — A  sliip  sold 
in  contemplation  of  war  by  an  enemy  to  his  son. 
a  neutral,  and  paid  for  only  in  part,  condemne<l 
by  prize  court  as  enemy's  property.  The  Jialtica, 
1  r^pink's  Prize  Cases,  264. 

Delivery  —  Ship  sunk.] — After  a  sliip  was 
];uui<lied  and  tiie  last  instalment  of  her  price 
paid  and  her  certificate  handc<l  to  tlie  purchasers, 
whose  captain  was  in  charge  of  lier.  she  was 
blown  from  her  moorings  and  sunk  : — Held,  that 
diliveiy  had  been  made,  and  tliat  the  ship  was 
at  tlie  risk  of  tlie  purfhasers.  Jircicrr  v.  JJii/wun, 
20  Ct.  of  Scss.  Cas.  (4th  .ser.)  230. 

Offer  to  buy  Shares  of  Co-owners — Acceptance 
by  One,  Refusal  by  the  Other.] — Sec  Aiid> mon 
V.  /S/ '/(//■■<,  ante,  ci>l.  I'.t. 

Sale  of  Ship  to  be  built  and  delivered 
Abroad— Ship  lost— Recovery  of  Advances.] — 
JlrnrkM,  Da  IJui^son  .)•  Co.  v.  Swaa  S,-  Co., 
ante,  col.  14. 


Broker's  Commission  on  Ship  to  be  built — 
Recovery  by  Purchaser.] — ycilson  v.  Skinner, 
XXV.  Shipbkokers  and  Agents. 

Ship's  Stores  —  Appurtenances.] — A  ship's 
husband,  who  was  a  part  owner,  bought  his 
co-owner's  share  in  the  ship  shortly  after  her 
return  from  a  voyage.  In  an  action  by  the 
seller  against  him  for  an  account  of  the  last 
voyage  : — Held,  that  stores  laid  in  for  the  voyage 
to  be  performed  after  the  date  of  the  sale  were 
not  appurtenances  of  the  ship  and  must  be  paid 
for  by  the  buyer.  Iloberf.ioii  v.  Dennistoun,  & 
Ct.  of  Sess.  Cas.  (3rd  ser.)  S2i». 

2.  Title. 

a.  By  Bill  of  Sale. 

Mode  of  Transfer  by.]— Under  the  17  &  IS 
Vict.  c.  104,  sales  of  ships  can  only  be  made  irt 
the  manner  prescribed  by  the  statute.  Lirerpool 
Boronqh  Banli  v.  Turner,  1  Johns.  &  H.  159  ; 
29  L."J..  Ch.  827;  6  Jur.  (N.s.)  935;  8  W.  R. 
730.  Affirmed,  2  De  G.  F.  &  J.  502  :  30  L.  J., 
Ch.  379  ;  7  Jur.  (N.s.)  150  ;  3  L.  T.  494  ;  9  W.  Bv. 
292. 

A  mere  literal  deviation  from  the  form  of  con- 
veyance of  a  ship  prescribed  will  not  render  it 
void.     Taylor  v.  Kinloch,  1  Stark.  175. 

Notwithstanding  the  26  Geo.  3,  c.  60,  s.  17, 
enacted  that  a  bill  of  sale  of  a  ship  should  be 
absolutely  void,  unless  the  certificate  of  the 
registry'  was  truly  and  accurately  inserted  therein, 
a  mere  clerical  mistake  would  not  vitiate  it. 
TioUcsfon  V.  Smith,  4  Term  Rep.  101. 

A  bill  of  sale  of  a  ship  is  not  void,  although  it 
omits  to  set  forlli  the  true  consideration,  and  is 
not  stamped  with  an  ad  valorem  stamp  ;  but  the 
parties  thereto  are  liable  to  a  penalty.  Robinson 
v.  Macdonnell,  5  M.  &  S.  228  ;  2  B.  &  Aid.  134, 
infra. 

A  bill  of  sale  made  to  a  trustee  for  tlic  benefit 
of  underwriters,  whose  names  are  not  stated,  is 
not  prima  facie  void,  because  contrary  to  the 
register  acts.  Heath  v.  lluhhard,  4  East,  110; 
4  Ksp.  205. 

Where  a  bill  of  sale,  though  executed  by  the 
person  named  for  that  purpose  by  the  plaintiff, 
the  then  owner  of  the  sliip,  aiul  purporting  iu  all 
other  respects  to  be  made  in  conformity  with  the 
certificate  of  sale,  wa.s,  in  fact,  made  for  less  (liau 
the  minimum  price  specified  in  tlie  certificate, 
and  the  ship  was  registered  in  the  name  of  the 
]iurchaser  as  sole  owner: — lidil,  that  the  registry 
was  void  ;  and  tlie  ship  iiaving  been  sohl  by 
ariangeincnt  pending  a  suit  that  the  plaintiff 
was  entitled  to  tlie  net  proceeds  of  liic  sale. 
Orr  V.  JJic/;ln.\iui,  infra. 

When  Necessary.] — A  vessel  wliicli  had  been 
registered,  was  by  tlic  owners  used  for  the  space 
of'four  years  as  a  mere  coaling  hulk  and  work- 
shop, moored  at  one  of  tiieir  coaling  stations  ; 
she  was  then  transfcrrc<l  by  them,  under  aii 
agreement  in  writing,  to  a  company  to  which 
the  owners  transferred  their  business.  She  was 
described  in  the  agreement,  and  also  in  an 
invoice  delivered,  as  a  coal  hulk  :— Held,  as  a 
matter  of  fact,  tliat  under  the  circumstances  of 
the  case  she  was  not  a  ship,  at  any  rate  as  between 
the  parties,  so  as  to  be  by  17  &  18  Vict.  c.  104, 
s.  53,  transfeiablc  only  by  bill  of  sale,  and 
therefore  that  tiie  property  in  her  passed  to  the 
company.       Eurojiean    and    Australian    Royal 
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lilail  Co.  V.  P.  S'  0.  Steam  XaciqntUm  Co., 
12  Jur.  (x.s.)  yu'J  ;  U  L.  T.  70i  ;  U  W.  K.  843. 

Vesting  of  the  Property.] — The  property  of  a 
ship  vests  in  tlie  purchaser,  instantly  upon  the 
execution  of  the  bill  of  sale.  Hubbard  v.  Juhn- 
stoiic,  3  Taunt.  177. 

The  non-registration  of  a  ship,  required  by 
S  &  9  Yict.  c.  8i),  ss.  37,  38,  by  the  first  purchaser, 
did  not  affect  the  title  of  a  subsequent  bona  fide 
£-iurchaser.  Tlie  Australia.  13  Moore,  P.  C.  132 ; 
Su-abey.  480  :  7  W.  K.  718. 

Under  17  &  18  Vict.  c.  104,  s.  79,  the  registry 
of  a  bill  of  sale,  which,  though  purporting  to  be 
valid,  so  that  the  registrar  has  no  alternative 
but  to  register  it,  is  in  fact  invalid,  gives  no  title, 
even  at  law,  to  the  person  thereby  registered  as 
sole  owner  of  the  ship.  Orr  v.  DicJiinson,  John- 
son, 1  ;  28  L.  J.,  Ch.  516  ;  .5  Jur.  (N.s.)  672. 

The  proiierty  in  a  ship  passes,  as  between  the 
vendor  and  his  assignees  and  the  vendee,  by  a 
bill  of  sale,  although  the  transfer  is  not  registered 
pursuant  to  the  Merchant  Shipping  Act,  1854. 
Sta2)leto)i  V.  Ilaymen.  2  H.  &  G.  918  ;  33  L.  J., 
Ex.  170  :  10  Jur.  (n.s.)  497  ;  9  L.  T.  653  ;  12 
"W.  K.  317. 

The  duty  to  register  a  transfer  of  ownership 
rests  with  the  vendee  ;  the  bill  of  sale  entirely 
divests  the  title  of  the  vendor  ;  immediately  on 
the  execution  of  the  bill  of  sale  the  vendor 
becomes  entitled  to  all  the  benefits  of  owner- 
ship, and  he  takes  with  them  all  the  concurrent 
liabilities.  The  Spirit  of  the  Ocean,  34  L.  J.,  Adm. 
74  ;  12  L.  T.  239. 

Vesting  of  Property — Sequestration  against 
Seller  whilst  registered  as  Owner.] — Under 
17  &  18  Vict.  c.  120,  17  ^:  18  Vict.  c.  104,  and 
25  &  26  Vict.  c.  6,  s.  3.  a  bill  of  sale  followed  by 
possession  vests  the  ship  in  the  purchaser,  and 
his  property  is  not  affected  by  subsequent  seqiies- 
tration  of  the  seller  whilst  still  registered  as 
owner.  Watson  v.  Duncan,  6  Ct.  of  Sess.  Cas. 
(4th  ser.)  1247. 

What  passes  by.] — A  bill  of  sale  of  a  whaler 
absent  on  a  fishing  adventure,  together  with  all 
masts,  <fcc.,  boats,  oars,  and  appurtenances,  does 
not  pass  the  cargo  of  oil,  &c.,  acquired  during 
the  adventure.  Lanqton  v.  Horton,  5  Beav.  9  ; 
11  L.  J.,  Ch.  233  ;  6  Jur.  357,  594. 

Assignment  of  Future  Earnings  of  Ship.] — An 

assignment  of  freight  and  earnings  of  a  ship 
held  not  to  include  earnings  not  in  existence, 
actual  or  potential.  Robinson  v.  Macdonnell,  5 
M.  &  S.  228  ;  2  B.  &  Aid.  134,  supra,  col.  154. 

Future  earnings  of  a  ship  held  assignable  in 
equity.  The  Warre,  In  re,  8  Price,  269.  S.  P., 
HouciMon,  Ex  parte,  17  Ves.  251  ;  1  Rose,  177  ; 
11  R.  R.  73.  Speldt  v.  Lechmere,  13  Ves.  588  ; 
Jlestarr  v.  Gillesjne,  11  Ves.  621  ;  8  R.  R.  261 
(though  the  ship  not  transferred  in  the  registry). 

Purchase  hy  an  Infant.] — A  transfer  of  a 
vessel  by  a  bill  of  sale,  under  17  &  18  Vict.  c.  104. 
s.  55,  to'  a  bona  fide  purchaser  for  value,  vests 
the  property  in  such  vessel  in  the  transferee 
from  the  moment  of  its  execution,  and  gives  him 
a  good  title  against  the  assignees  of  his  vendor 
for  seizing  and  selling  the  vessel  under  the  bank- 
ruptcy of  the  latter,  although,  until  registration 
of  the  transfer,  the  transferee  could  not  have 
transferred  the  vessel  to  a  purchaser  from  him- 
self.    Stapleton  v.  Ilaymen,  2  H.  &  C.  918  ;  33 


L.  J.,  Ex.  170  ;  10  Jur.  (n.s.)  497  ;  9  L.  T.  655  ; 
12  W.  R.  317. 

On  a  purchase  of  a  vessel  by  a  person  under 
twenty-one,  the  vendor  becomes  a  trustee  in 
equity  for  the  purchaser,  until  the  latter,  on 
coming  of  age,  is  enabled  to  make  the  declara- 
tion of  ownership  required  by  17  &  18  Vict. 
c.  104,  s.  38,  previously  to  registering  the  vessel 
in  his  own  name  ;  and  s.  3  of  the  25  k.  26  Vict. 
c.  63,  expressly  recognises  and  gives  effect  to 
such  an  equitable  right,  and  enables  it  to  be 
enforced.     lb. 

Assignment — Dumb  Barge — Bill  of  Sale.] — 
A  dumb  barge,  propelled  by  oars,  plying  on  the 
river  Thames  and  carrying  goods,  wares  and 
merchandise  (without  passengers)  is  a  vessel 
within  the  exception  of  the  Bills  of  Sale  Acts, 
1878  and  1882,  which  excepts  from  registration 
as  a  bill  of  sale  transfers  or  assignments  of  a  ship 
or  vessel  or  any  share  thereof.  Gapp  v.  Bond, 
56  L.  J.,  Q.  B.  438  ;  18  Q.  B.  D.  20U  ;  57  L.  T. 
437  ;  35  W.  R.  683— C.  A. 

An  assignment  of  a  ship  at  sea  is  valid,  though 
no  possession  is  given  ;  but  of  a  passage  craft  in 
the  Thames  is  void.  Bourne  v.  Dodson,  1  Atk. 
134.     Cf.  Brown  v.  Heathcote,  1  Atk.  160. 

Whether  Absolute  or  Conditional.] — A  bill  of 
sale  of  some  shares  in  a  ship  was  executed  to  T., 
and  with  it  a  declaration  of  ownership,  as 
required  for  registration.  T.  did  not  register  the 
instrument  for  more  than  four  years,  although 
he  knew  that  this  proceeding  would  be  necessar\' 
to  complete  his  title  as  part  owner.  He  sought 
to  have  the  vessel  sold,  nnd  accounts  taken 
between  him  and  the  defendant.  The  defendant 
alleged  that  the  bill  of  sale  had  been  given  by 
him  only  as  security  for  a  loan  which  had  since 
been  fully  paid.  On  several  occasions  T.  accepted 
portions  of  the  ship's  earnings,  without  requiring 
to  see  vouchers  or  any  regular  accounts  : — 
Held,  that  his  conduct  was  that  of  a  creditor, 
and  not  of  a  part  owner,  and  that  the  setting  up 
of  the  bill  of  sale  as  an  absolute  conveyance  was 
an  afterthought,  and  a  course  of  conduct  which 
would  not  be  sanctioned  by  the  court.  The  Jane, 
23  L.  T.  791. 

When  a  bill  of  sale  of  a  ship  has  been  executed 
in  the  form  prescribed  by  17  &  18  Vict.  c.  104, 
s.  55,  the  provisions  of  s.,66  do  not  prevent  the 
owners  from  shewing  that  the  transfer,  though 
absolute  in  its  terms,  was  intended  as  a  securit}' 
only.  Ward  v.  Bech,  13  C.  B.  (N.s.)  668  ;  32 
L.  J.,  C.  P.  113  ;  9  Jm-.  (N.s.)  912. 

The  25  iSc  26  Vict.  c.  63,  s.  3,  is  a  declaratory 
enactment  that  this  is  the  true  interpretation.  lb. 

In  Julv,  1853,  A.,  being  owner  of  a  ship,  sold 
it  to  D.,  of  the  firm  of  D.,  Y.  k  Co.,  for  4,725Z., 
and  received  in  payment  their  draft  on  B.,  at 
twelve  months'  date.  In  September,  1853,  the 
ship  sailed  from  London  on  a  voyage  to  San 
Francisco,  and  thence  on  a  seeking  voyage  home. 
In  June,  1854,  the  captain,  who  was  sent  out  by 
D.  to  take  charge  of  the  vessel,  chartered  it  to 
load  a  cargo  of  flour  for  Sydney.  Some  days 
after  the  bill  of  exchange  became  due,  D.,  Y.  k, 
Co.  requested  A.  to  renew  it,  and  he  consented 
to  do  so  on  having  the  vessel  transferred  to  him 
as  a  security.  The  vessel  was  accordingly  trans- 
ferred to  him  by  deed  of  assignment,  which  was 
in  the  form  of  an  absolute  sale.  In  October, 
1854,  the  captain,  who  had  no  knowledge  of  the 
assignment,  received  l.OOOZ.  on  account  of  freight 
and  remitted   it   to  D.,  Y.  k.  Co.  by  a  bill  of 
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exchanofe.  In  November,  1854,  D.,  Y.  &  Co., 
who  had  acted  as  ship's  husband,  became  bank- 
rupt : — Held,  that  thoiigh  the  assignment  was  in 
form  absolute,  yet  the  court  might  look  to  the 
real  nature  of  the  transaction,  and  see  that  it 
was  b\"'  way  of  mortgage  onlv.  Gardner  v. 
Cnzenove,  1  H.  &  N.  i23  ;  26  L.  J.,  Ex.  17 ;  5 
W.  R.  195. 

b.  In  other  Cases. 

Ship  sold  to  Foreigner.] — A  ship  built  in 
order  to  be  sold  to  a  foreigner,  and  to  be 
delivered  to  him  at  a  foreign  port,  was  assigned 
by  her  builder  to  a  bank  for  a  valuable  considera- 
tion, under  an  agreement  which  was  not  in  the 
form  of  a  bill  of  sale  given  by  the  Merchant 
.Shipping  Act.  ISo-t.  The  assignment  was  not 
registered,  either  under  that  act  or  under  the 
Bills  of  Sale  Act,  1854.  At  the  time  of  the 
assignment  the  vessel  had  been  completely  built 
and  had  been  tried : — Held,  that  the  siiip  was 
2iot  a  British  ship  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854,  and  that  an 
assignment  of  her  need  not  be  by  bill  of  sale, 
nor  "registered  under  that  statute.  Union  lianh 
of  London  v.  Lcnanton,  47  L.  J.,  C.  P.  409  ;  3 
C.  P.  D.  243 ;  88  L.  T.  698 ;  3  Asp.  M.  C.  600— 
C.  A. 

Hel<l,  also,  that  an  assignment  of  her  fell 
within  the  proviso  in  the  Bills  of  Sale  Act,  1854, 
s.  7,  which  exempts  assignments  of  a  ship  from 
the  operation  of  that  statute.     Ih. 

A  transfer  of  a  ship,  which  has  not  been 
registered  as  a  British  ship  under  s.  19  of  the 
Merchant  Shipping  Act,  1854,  is  good,  although 
not  made  by  bill  of  sale  under  s.  55.     Ih. 

Shares  in  Ship.] — An  original  owner  of  shares 
in  a  ship  cannot  enforce  his  title  to  those  shares 
against  a  registered  owner  who  has  purchased 
them  bona  fi'le  for  value  from  a  person  whose 
name  was  on  the  register  as  owner,  even  though 
such  person  had  been  registered  through  fraud 
in  the  original  owner.  The  Ilorloch,  47  L.  J., 
Adm.  5  ;  2  P.  D.  243  ;  36  L.  T.  G22  ;  3  Asp.  M.  C. 
421. 

A  statement  of  defence  alleging  a  fraudulent 
registration  of  the  plaintiff's  predecessor  in  title 
vvas  demurred  to,  and  the  demurrer  sustained, 
..11  the  ground  that  a  fraudulent  registration  on 
the  i»art  of  an  intermediate  transferee  is  no 
•Icfeucc  to  an  action  for  possession  by  a  bona 
liile  purchaser  for  value,  without  notice  of  the 
(raud.     Ih. 

An  injunction  granted  ex  parte,  on  application 
of  the  plaintiff  to  prevent  the  defendant  deal- 
ing, and  to  restrain  the  registrar  of  shipping 
trom  registering  any  dealings,  in  shares  of  a  ship 
the  subject  of  a  co-ownership  action  pendente 
lite.     Ih. 

The  sale  of  a  share  in  a  ship  is  good  without 
actual  delivery.     Add'm  v.  Baker,  1  Anst.  222. 

• As  against  Registered  Mortgagee.] — A 

t)hi[)0\viier  sold  CL-rtaiu  share's  in  a  ship,  and  tlie 
))urcliaser,  having  neglected  to  register  the  sale, 
Bubseijuently  mortgaged  the  whole  ship  to  a 
third  i>erson,  who  had  no  knowledge  of  the 
wrevious  sale,  to  secure  a  balance  exceeding  the 
value  of  the  ship.  The  purchaser  subsequently 
registered  his  shares,  and  then  finding  the  mort- 
j,'age  registered,  instituted  a  suit  against  the 
.lii]),  claiming  as  against  his  co-owner  an  account 
and  tliL-  sale  of  the  ship.  The  mortgagee  inter- 
vened lud  claimed  the  release  of  the  ship  and 


damages  and  costs  for  its  detention  : — Held, 
that  he  was  entitled  to  the  release  of  tlie  ship 
and  to  costs  from  the  time  the  jdaintitt'  became 
aware  of  his  claim.  Tlie  Eastern  Belle,  33  L.  T. 
214  ;  3  Asp.  M.  C.  I'J. 

Sale  by  Licitation.] — The  transfer  of  a  British 
ship  is  governed  bj'  the  exi)ress  provisions  of 
the  merchant  shipping  acts,  which  make  a 
clear  distinction  between  the  legal  estate  and 
mere  beneficial  interests  therein  : — Held,  that 
a  sale  by  licitation  of  a  British  ship  (or  of  a 
share  therein)  without  a  conveyance  by  bill  of 
sale  did  not  create  such  an  interest  in  the  pur- 
chasers as  rendered  it  compulsory  on  the 
registrar,  under  the  Merchant  Shipping  Act, 
1854,  to  register  them  as  owners,  and  that  the 
registrar  was  right  in  refusing  so  to  do,  and  to 
erase  from  his  books  the  inscriptions  contained 
in  the  register  against  the  ship  in  the  names  of 
the  mort$,'agee3.  Chasteavnciil'  \.  Capcyron,  51 
L.  J.,  P.  C.^37  :  7  App.  Ca^.  127 ;  40  L.  T.  65  ; 
4  Asp.  M.  C.  489— P.  C. 

Purchase  by  Surveyor.] — A  person  surveying 
a  ship,  with  a  view  to  a  sale  by  the  master,  may 
be  justified  in  becoming  the  purchaser.  The 
Australia,  Swabev.  480  ;  13  Moore,  P.  C.  132  ;  7 
W.  R.  718. 

Pirate  Ship.' — -A  ship  which  had  been  engaged 
in  acts  of  alleged  piracy,  and  which,  before  any 
proceedings  had  been  taken  by  the  crown,  had 
been  sold  by  her  owners  at  a  public  auction  to  a 
bona  fide  purchaser,  was  afterwards  arrested  by 
the  crown  : — Held,  that  although  the  ships  anil 
goods  of  i)irates  are  upon  conviction  forfeited  to 
the  crown,  yet  the  ship  of  a  pirate  which  has  not 
been  piratically  taken,  and  which  before  con- 
viction has  been  transferred  to  an  innocent 
purchaser,  is  not  liable  to  seizure  by  the  crown. 
21te  Telcqrafo  or  Bcstanracion,  Bnj.  v.  MCle- 
rerty,  8  Moore,  P.  C.  (N.s.)  43  ;  40  L.  J.,  Adm. 
IS  ;  L.  R.  3  P.  C.  673  ;  24  L.  T.  748  ;  20  W.  R. 
242  ;  1  Asp.  M.  C.  63. 

Kegistration— Bankruptcy — Order  and  Dis- 
position.]— The  defendant  grantee  under  a  bill  of 
sale  of  aship  at  sea,  failed  to  register  in  accord- 
ance with  26  Geo.  3,  c.  6i),  and  34  Geo.  3,  c.  08, 
s.  16,  before  the  bankruptcy  of  the  grantor,  but 
registered  after  his  bankruptcy  : — Held,  tliat  the  [ 
property  in  the  ship  did  not  pass,  and  that  tlie 
assignees  of  tiie  bankrui»t  could  n^'ovcr  in 
trover.    J/().y.y  v.  Ckarnovk,  2  East,  391)  ;  Holt,  603. 

Where  a  ship  is  sold  at  sea,  in  order  to  pre- 
vent her  passing  to  the  vendor's  assignees  upon 
his  bankiuptcy,  as  being  in  his  order  and  dis- 
position, the  bill  of  sale  sliouM  be  delivered  to 
the  purchaser,  who  must  take  posses^^ion  of  tlio 
shi})  on  her  arrival.  Jfatt/irir.t,  J>  /xirfr,  2  Ves. 
Sen.  272.    Cf.  Broirn  v.  Ilrutlicotr,  1  Atk.  ICO. 

Src  aho  III.  RegI.STBATION,  supra,  and  Ca.sen, 
coL  151. 

Validity  of  Sale  — By  what  Law.]— Sec  The 
Bomha  and  The  Charlotte,  infra,  col.  161. 

3.  Who  can  Sell. 
a.  MauaRiug-  Owners. 
Authority  of.]— D..  flie  managing  owner  of 
a  sliip.  ihruu'.'li  the  plaintiffs,  his  .igents  at  Con- 
stantint'ple,  si^ld  her  to  the  Turkish  government, 
and  received  a  bill  upon  the  Oriental  Bank  in 
Loudon  for  the  purchase-money,  which  bill  was 
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(lulv  paid.  D.  had  no  express  aiithority  at  the 
time  from  the  defendants  (who  were  the  owners 
of  g|ths  of  the  ship)  to  sell  her,  but  the  latter 
knew  that  a  sale  was  contemplated  :  and,  after 
the  sale,  they  executed  a  power  of  attorney, 
reciting  that  they  had  agreed  to  sell  the  vessel 
to  theTurkisli  "government,  and  had  actually 
received  the  purchase-money,  and  empowering 
the  plaintiffs  to  transfer  their  respective  shares 
and  to  hand  over  the  vessel  to  the  purchasers. 
The  defendants  afterwards  received  from  D.  (or 
settled  in  account  with  him)  the  value  of  the 
then  respective  shares  :— Held,  that  the  jury  was 
warranted  in  finding  that  the  defendants  had 
authorised  the  sale  of  the  ship  to  D.,  or  had  by 
their  subsequent  ratification  so  adopted  his  act 
as  to  render  them  jointly  liable  to  the  plaintiffs 
for  the  commission"  due  "to  the  latter  on  the  sale. 
Xeay  v.  Fe>iwiel;  1  C.  P.  D.  745— C.  A. 

Held,  also,  that  the  position  of  the  defendants 
was  not  so  altered  by  the  fact  of  the  plaintiffs 
having  drawn  upon  D.  a  bill  at  three  months' 
date  for  the  amount  of  the  commission,  as  to 
release  the  former  from  liability  upon  the  dis- 
honour of  the  bill.     lb. 


I).  Part  Owners. 

Eights  of.]— A  broker  was  employed  to  sell  a 
ship  belonging  to  three  part  owners,  two  of 
whom  communicated  with  him  on  the  subject ; 
to  them  he  paid  their  shares  of  the  proceeds  of 
the  sale,  but,  after  admitting  the  amount  of  the 
third  ]3art  owner's  share  to  be  in  his  hands, 
refused  to  pay  it  to  him  without  the  consent  of 
the  other  two  ;  an  action  having  been,  brought 
by  the  third  part  owner  for  the  share  :— Held, 
that  he  was  not  entitled  to  recover.  Hatsall  v. 
Grimi,  2  C.  &  M.  679  ;  4  Tyr.  487  ;  3  L.  J.,  Ex. 
191. 

A.  and  B.  being  in  partnership  and  joint 
owners  of  a  ship,  A.  requested  C.  and  D.  to 
accept  two  bills  amounting  together  to  2,600^. 
on  the  security  of  the  ship,  which  they  agreed  to 
do,  and  A.  accordingly  executed  a  bill  of  sale  to 
them,  and  the  ship  was  registered  in  their  names, 
A.  agreeing  that  they  might  sell  the  ship,  and 
indemnify  themselves  out  of  the  proceeds,  if  he 
neglected  to  provide  for  the  bills  when  due.  A. 
became  bankrupt,  and  the  bills  were  paid  by 

C.  and  D.,  who  thereupon  assumed  the  ownership 
of  the  ship  :— Held,  that  the  ship,  being  the 
partnership  property  of  A.  and  B.,  and  registered 
in  the  name  of  the  partnership  firm,  was  within 
3  &  4  Will.  4,  c.  55,  s.  32,  and  that  A.  had  there- 
fore a  right  to  deal  with  her  as  with  any  other 
partnership  property,  and  conseqtiently  could 
sell  or  mortgage  her  without  a  power  of  attorney 
from  his  partner  B.     Hoicden,  Eximrte,  2  Mont. 

D.  &D.574  ;  11  L.  J.,Bk.  19. 
A  mandamus  to  the    otficers    of   customs   to 

retrister  a  ship  transferred  by  the  survivor  of  two 
l)art  owners,  merchants,  was  refused  on  the 
ground  that  the  executors  of  the  deceased  part 
owner  ought  to  have  joined  in  the  transfer. 
Be.i'  V.  Liverpool  ^Collector  of  Customs),  2 
M.  &  S.  223, 

c.  Attorney. 

Ordinarily  a  power  of  attorney  authorising  the 
sale  of  a  vessel  is  revoked  by  the  death  of  the 
owner.  Watson  v.  £iH<j,  1  Stark.  121  ;  4  Camp. 
272  ;   16  K.  U.  700. 

But  a  power  of  attorney  to  execute  the  mdorse- 


ment  of  sale  upon  the  register  of  a  ship  when 
she  returns  home  is  not  revoked  by  the  bank- 
ruptcy of  the  party  giving  the  power.  Dirou  v. 
Fwart,  Buck.  94  ;  3  Mer.  327. 

A  power  of  attorney  to  sell  a  ship  may  be  sub- 
stantially revoked  by  parol,  and  the  attorney 
selling  thereafter  is  guilty  of  a  breach  of  tiust. 
The  Margaret  Mitchell,  Swabey,  382  ;  4  Jur. 
(N.S.)  1193. 

If  the  trrantee  of  a  power  of  attorney  to  sell 
a  ship  sells  fraudulently,  or  so  as  to  commit  a 
breach  of  trust,  the  fraud  of  the  attorney  vitiates 
the  title  of  the  purchaser,  if  the  fraud  was  known 
to  him,  or  could  have  been  known  by  reasonable 
inquiry.     Ih. 

d.  Guardian  of  Infant. 

The  gttardian  of  an  infant  shipowner  has  no 
powder  under  17  &  18  Vict.  c.  104,  s.  99,  to  mort- 
gage or  sell  a  ship  of  which  such  infant  is  the 
owner.  Michael  v.  Fripp,  38  L.  J.,  Ch.  29  ; 
L.  E.  7  Eq.  95 ;  19  L.  T.  257  ;  17  W.  E.  23. 

e.  Sheriff, 

An  execution  debtor,  being  a  registered  pro- 
prietor of  shares  in  a  ship,  a  fi.  fa.  was  delivered 
to  the  sheriff  ;  and  the  solicitor  for  the  creditor, 
by  the  direction  of  the  sheriff,  procured  the 
certificate  of  registry  from  the  ship,  and  delivered 
it  to  the  sheriff,  who  retained  it.  The  sheriff  was 
registered  at  the  custom  house,  under  the  Mer- 
chant Shipping  Act,  as  the  owner  of  the  shares, 
which  were  afterwards  sold  by  him  and  trans- 
ferred to  a  purchaser  by  a  bill  of  sale,  which 
was  also  registered  : — Held,  that  the  seizure  was 
effectual,  although  the  sheriff  did  not  go  on 
board  the  ship,  and  that  the  property  in  the 
shares  was  regularly  transferred  by  the  bill  of 
sale.     Hurley  v.  Hurley,  11  Ir.  Ch.  Eep.  451. 

f.  Master. 

Authority  and  Necessity.] — The  master  of  a 
vessel  has  no  power  to  sell  her  so  as  to  affect  the 
insurers,  except  under  circumstances  of  stringent 
necessity  ;  sitch  circumstances  as,  after  sufficient 
examination  of  her  condition,  after  every  exertion 
in  his  power,  within  the  means  at  his  disposal, 
to  extricate  her  fiom  peril  or  to  raise  funds  for 
the  repair,  leave  him  no  alternative  but  to  sell 
her  as  she  is.  Cohequid  Marine  Insurance  Co.  v. 
Barteaux.  L.  E.  6  P.  C.  319 ;  32  L.  T.  610  ;  23 
W.  E.  892  :  2  Asp.  M.  C.  536. 

By  the  law  of  England,  and  the  general  mari- 
time law,  the  master  has  no  power  to  sell  either 
cargo  or  ship,  except  in  cases  of  absolute  and 
utter  necessity.  Canimell  v.  Seioell,  5  H.  &  N. 
728  ;  29  L.  J.,  Ex.  350  ;  6  Jur.  (N.S.)  918  ;  2 
L.  T.  799  ;  8  W.  E.  639— Ex.  Ch. 

A  ship  reached  Savannah  in  March,  1855, 
laded  a  cargo  of  timber,  and  in  April,  before  she 
cleared  the  mouth  of  the  river,  drove  ashore  in 
a  hurricane  ;  she  was  got  off,  discharged  her 
cargo,  and  was  surveyed  :  extensive  repairs  were 
found  necessary  ;  neither  the  owner,  who  lived 
at  Gloucester,  "in  England,  nor  the  master  hadi 
any  credit,  the  ship  was  uninsured,  and  money- 
could  not  be  rnised  on  bottomry,  tmder  these- 
circumstances  the  master  sold  her  without  any 
express  authority  from  the  owner ;  she  was 
repaired  by  the  purchasers,  sailed  to  Liverpool, 
and  was  arrested  tinere  at  the  suit  of  the  former- 
owner  :— Held,  that  the  sale  was  valid,  and  the 
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sLip  was  fle:reed  to  be  restored  with  costs  and 
•demurrage  ;  but  in  such  cases  the  burden  of 
proof  lies  upon  the  purchaser,  unless  the  sale 
took  place  under  the  decree  of  a  competent 
court.  The  Glasgow,  SwaVjcv.  145  :  12  Moore. 
P.  C.  35.5,  n. :  2  Jur.  (x.s.)  1147  ;  5  W.  K.  10. 
S.  P.,  Th>'  Victor,  13  L.  T.  21. 

If  a  ship,  being  in  a  foreign  port,  cannot  be 
sent  upon  her  voyage  without  repairs,  and  the 
repairs  cannot  be  done  except  at  so  great  and  so 
certain  a  loss  that  no  prudent  man  would  venture 
to  encounter  it,  this  constitutes  a  case  of  neces- 
sity, justifying  a  sale  of  the  ship  by  the  master. 
The  Australia,  Lapraik  v.  Bumncs,  infra,  col. 
164. 

The  sale  of  a  ship  abroad,  by  the  master,  with- 
out the  consent  of  the  omier,  can  only  be  justified 
bv  proof  of  urgent  necessitv.  The  JItirgaret 
JlifchflU,  Swabey,  382  ;  4  Jur.  (x.s.)  1193. 

Where,  in  consequence  of  damage  to  a  ship 
during  the  voyage,  it  becomes  impossible  to 
prosecute  the  adventui-e,  the  master  has  authority 
to  sell  her  for  the  benefit  of  all  parties  interested, 
and  a  person  employed  by  hini  to  superintend 
the  sale  may  lawfully  pay  o^'cr  the  proceeds  to 
him  or  to  his  order.  Ireland  v.  Thomsoti,  4  C.  B. 
149;  17  L.  J.,  C.  P.  241. 

To  constitute  a  valid  sale  at  a  port  of  distress, 
there  must  be  the  consent  of  the  master  (except 
under  most  peculiar  circumstances),  and  impos- 
sibility of  repairs  except  at  a  luiuoas  cost,  or 
an  equally  ruinous  delay  and  an  inexpediency 
arising  from  imminent  risk  of  awaiting  com- 
munication with  the  owners.  The  Uniao 
Vetieedora,  otherwise  The  (jijjsi/.  33  L.  J..  Adm. 
195  ;  11  L.  T.  351. 

Duty  of  Master.] — A  master,  before  selling 
the  ship,  is  bound,  if  practicable,  to  communicate 
with  his  owner.  The  Bumba  and  The  Charlotte, 
infra. 

It  is  the  duty  of  the  master  of  a  British  ship, 
before  selling  her  in  a  foreign  port,  to  consult 
the  British  consular  ofiicer  there  resident,  the 
opinion  of  the  consul  being  much  considered  by 
the  court  in  determining  the  validity  of  the  sale. 
Ih. 

After  Collision.] — "Where  an  English-owned 
vessel  came  into  collision  in  a  foreign  port, 
within  telegraphic  communication  of  I>ngbn<l, 
at  which  port  a  Briti'^h  consul  and  agent  of 
Lloyd's  resided,  and  the  master,  believing  the 
vessel  would  not  again  be  fit  for  sea,  sold  her 
against  the  advice  of  the  agent  of  Lloyd's  and 
without  first  fully  communicating  with  the 
owner  and  waiting  for  his  rei)ly,  and  it  subse- 
quently turned  out  that  tlic  vessel  was  but 
slightly  injured,  and  was  at  a  small  ex})cnse 
fitted  for  sea,  the  court  set  aside  the  sale.  The 
Jionita,  30  L.  J.,  Adm.  145  ;  5  L.  T.  Ill  ;  Lush, 
252. 

Onus  of  Proof.] — The  master  of  a  British  ship, 
fcxce|)t  under  urgent  necessity,  is  not  entitle<l  to 
sell  without  the  authority  of  the  owner  :  and  the 
proof  of  such  necessity  lies  ujion  tlie  jiurchaser. 
The  Bomha  and  The  Charlotte,  Lush.  252;  30 
L.  .J.,  Adm.  155,  n. 

The  first  purchaser  of  the  master  is  liound  to 
prove  such  necessity  ;  but  whether  such  onus 
probandi  attaches  to  a  secou'l  purciiaser  depends 
on  all  the  circumstances  of  the  case.  The  Aus- 
trahn.  Swabey.  480;  13  Moore,  P.  C.  132;  7 
W.  K.  7lH,  supra. 

YOL.    XIII. 


By  Fraud  and  Forgery.] — A  sole  owner  and  at 
first  master,  after  some  inlermctliate  appoint- 
ments, made  his  son  master,  who,  in  Australia, 
without  authority,  sold  the  vessel,  asserting  him- 
self to  be  the  sole  owner  and  master,  the  certifi- 
cate of  registry  and  indorsement  bearing  out,  on 
the  face  of  it,  such  assertion.  The  son  received 
the  purchase-money,  but  never  transmitted  it  to 
the  father  : — Held,  that  the  sale  was  effected  by 
the  fraud  and  forgery  of  the  son  ;  that  the  mis- 
leading description  of  him  on  the  certificate  of 
registry,  which  enabled  him  to  practise  such 
deceit,  was  not  proved  to  arise  from  any  ctilpable 
neglect  in  the  instructions  given  by  the  father 
to  the  custom-house,  and  that  the  sale  was  null 
and  void.  The  Empress,  Swabev,  160  ;  3  Jur. 
(^-.S.)  119  ;  5  W.  R.  165. 

According  to  Law  of  Foreign  Country.] — The 
validit}-  of  the  sale  of  a  British  ship  in  a  foreign 
port  is  determined  by  the  law  usually  enforced 
in  the  court  of  admiralty,  unless  the  foreign  law 
is  specially  pleaded.  The  Bomha  and  Tlie  Char- 
lotte, Lush.  252  ;  30  L.  J..  Adm.  155.  n. 

A  British  ship  was  sent  home  under  the  com- 
mand of  a  master  in  the  navy,  who  was  placed 
in  charge  by  the  naval  ofiicer  commanding  on 
the  station.  On  her  voyage  she  met  with  bad 
weather  and  put  into  a  port  at  Fayal.  where  she 
was,  after  survey,  sold  at  public  auction  to  a 
Portuguese  merchant  by  the  master  : — Held,  that 
no  necessity  being  shewn,  and  the  proof  of  the 
validity  of  the  sale  by  the  law  of  the  country 
not  being  made  out,  the  sale  was  invalid  by  the 
general  maritime  law,  and  by  the  law  of  Eng- 
land. Tlie  Eliza.  ft^z-rtwA,  otherwise  The  Segreda, 
1  Spinks.  36  :  17  Jur.  738. 

C,  a  British  subject,  owner  of  a  ship,  trans- 
ferred her  whilst  on  her  voyage,  by  bill  of  sale, 
to  H.  The  master  had  meanwhile  drawn  ui)  a  bill 
for  necessaries  at  Melbourne,  on  C.  in  England, 
which  C.  refused  to  accept,  and  the  bill  was  dis- 
honoured. The  ship  having  touched  at  Havre, 
the  holder  of  the  dishonouretl  bill  indorsed  it  to 
T.  &  Co.,  French  subjects  residing  at  Havre,  who 
thereupon  commenced  proceedings  in  the  court 
of  the  civil  tribunal  there,  against  the  ma.-ter 
and  against  the  shi]).  The  master  allowed  judg- 
ment to  go  against  him  by  consent,  and  was  con- 
demned to  pay  the  amount  of  the  bill,  witli 
interest,  ami  the  vessel  was  sold.  H."s  claim  as 
holder  of  the  Ijill  of  .><ale  of  the  sliip  lieiiig 
negatived  : — Held,  that  the  proceedings  in  the 
French  court  were  proceedings  in  rem  ;  and, 
consequently,  the  sale  under  its  decree  jiassed 
the  inopcrty  in  the  ship,  and  that  H.  was  not 
entitled  to  recover.  Castriqne  v.  Imrie,  8  < '.  B. 
(N.S.)  405;  30  L.  J.,  C.  P.  177;  7  Jim  (.n..>*.) 
1076;  4  L.  T.  143;  9  W.  B.  455  —  £.\.  (li. 
Affirmed,  39  L.  J..  C.  P.  350  ;  L.  K.  4  H.  L.  4H  ; 
23L.  T.  48  ;  19  W.  K.  1— H.  L.  (  E.) 

Master  cannot  Sell  without  Owner's  consent.] 

— Tliir  master  canimt  sell  tin'  sliip  witiiuut 
the  owner's  consent  even  in  case  of  wreck  or 
imminent  risk  of  loss.  Tremenherc  v.  Tresilian, 
3  Keb.  91  ;  Anon.,  Siderf.  part.  1.  453. 

Ship  sold  by  master  without  consent  of  owners  ; 
possession  decreed  to  former  owners  in  default  of 
appearance  of  purchasers.  The  Lagan,  otherwise 
Mi  mar,  3  Hag.  Adm.  418. 

Fraudulent  Salo  by  Master.] — The  master 
fraudulently  sold  tlie  idaintitt's  ship  to  the  East 
India  Company,  having  no  authority  to  sell  her. 
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The  plaintiff  brought  his  bill  in  chancery  against 
the  company  for  an  account  and  recovered  the 
value  of  the" ship  and  interest  thereon.  Ehi7is  v. 
East  India  Co.,  2  Bro.  P.  C.  382i;  affirming  1 
P.  Wms.  395  ;  1  Eq.  Ca.  Abr.  722. 

Improper  Sale  by  Master.] — A  ship  belonging 
to  the  tlefeudants  registered  in  the  port  of  Lon- 
don, sustained  serious  damage  on  her  voyage  to 
New  Zealand,  and  on  her  arrival  there  was  sur- 
veyed and  pronounced  not  seaworthy.  The 
master  was  unable,  either  by  loan  or  bottomry, 
to  raise  money  for  her  repair,  and  he  at  length 
sold  the  ship  to  the  plaintiffs,  and  on  receiving 
payment  of  the  purchase-money  by  a  bill  of 
exchanee  in  London,  executed  to  them  a  bill  of 
sale  of  the  ship.  The  plaintiffs  repaired  the  ship, 
and  sent  her  to  England  with  a  cargo.  The 
defendants  refused  to'ratify  the  sale  or  consent 
to  the  registry  of  the  ship  in  the  plaintiffs' 
names,  and  on 'the  arrival  of  the  ship  in  the  port 
of  London  the  defendants  put  several  men  on 
board  to  take  possession  of  the  ship  and  cargo 
for  them.  The  plaintiffs  thereupon  applied  for 
an  injunction  to  restrain  the  defendants  from 
interfering  with  the  ship,  or  removing  her  out  of 
the  jurisdiction,  and  for  a  manager  and  receiver 
of  the  ship  and  cargo  : — Held,  that  the  plaintiffs 
had  no  equitable,  as  distinct  from  a  legal,  title 
to  the  ship,  and  inasmuch  as  their  title  (if  they 
had  acquired  any)  was  a  pm-ely  legal  one,  and 
the  case  of  interference,  if  wrongful,  was  there- 
fore a  mere  trespass,  the  court  could  not  inter- 
fere in  favour  of  the  plaintiffs  by  injunction. 
That  the  plaintiffs,  according  to  the  case  made 
on  the  motion,  if  they  failed  at  the  hearing  to 
establish  their  right  to  the  ship,  would  be  entitled 
to  equitable  relief  in  respect  of  the  bill  of 
exchange  given  for  the  purchase-money,  and 
that  they  were  entitled  to  have  the  trial  of  the 
legal  right  put  in  a  course  for  determination, 
and  to  have  the  property  protected  in  the  mean- 
time. Semble,  in  such  case,  independently  of 
the  relief  in  respect  of  the  bill  of  exchange,  if 
engagements  had  been  contracted  of  which  the 
conduct  of  the  defendants  would  prevent  the 
fulfilment,  and  if  there  could  be  no  adequate 
compensation  to  the  plaintiffs  in  damages,  or  if 
the  defendants  were  about  to  carry  away  or 
destroy  the  property,  the  court  might  interfere 
bv  injunction.  Rtdqway  v.  Hoherts,  i  Hare, 
106. 

SeefuHher  as  to  sale  by  master,  Cases  sub  tit. 
B.  Marine  Insurance,  infra. 


g.  Ratification  by  Owner. 

"What  is.]— Semble,  that  the  master  has 
authority,  when,  in  consequence  of  injury  to  the 
ship  during  the  voyage,  tliere  is  no  prospect  of 
bringing  her  to  the  termination  of  the  voyage, 
to  sell  her  for  the  benefit  of  all  parties  interested. 
At  all  events,  where  the  proceeds  of  such  sale 
have  been  received  by  the  owner,  that  is  a  suffi- 
cient ratification  by  him  of  the  act  of  the  master 
in  selling  her,  so  as  to  prevent  him  from  after- 
wards recovering  back  the  ship  from  the  pur- 
chaser or  one  claiming  under  him.  Hunter  v. 
Parlter,  7  M.  &  W.  322  ;  10  L.  J.,  Ex.  281. 

So,  it  is  equally  a  ratification  of  a  sale  by  an 
auctioneer  acting  under  a  parol  authority  for  the 
master.     lb. 

If  there  has  been  acquiescence  by  the  owner, 
however  unauthorised  the  sale  may  have  been  at 


the  commencement,  it  amounts  to  a  ratification 
by  the  owner.  The  Auxirnlia,  Lajjraik  v.  Biir- 
rotos,  13  Moore,  P.  C.  132  ;  Swabey,  480  ;  7  W.  K. 
718. 

Confirmation  of  a  sale  by  an  owner  will  not  be 
inferred  from  vague  expressions  of  approval,  if 
the  owner  at  the  time  was  not  aware  of  the  true 
state  of  the  facts  relating  to  the  sale.  T/ia 
Bomha  and  The  Charlotte,  Lush.  252  ;  30  L.  J., 
Adm.  141. 

Acceptance  of  purchase  -  money  generally 
operates  as  a  ratification  of  the  sale  ;  but  not  so 
if  the  money  was  received  without  the  intention 
of  appropriating  it  ;  or  if  received  in  ignorance 
of  the  facts  relating  to  the  sale.     Ih. 

Keceipt  of  the  purchase-money  by  a  vendor 
and  absent  principal,  acts  only  as  a  ratification 
of  a  sale  when  received  by  him  with  an  intention 
to  appropriate  it  to  his  own  use,  and  with  full 
knowledge  of  the  facts  of  the  case.  The  Bonita, 
30  L.  J.,  Adm.  145  ;  5  L.  T.  141.  See  also  Keay 
V.  Fcmuick,  ante,  col.  159. 


4.  Sale  by  Admiralty  Court. 

Sale  by  Court  when  Person  absolutely  Entitled.] 

— Under  the  Merchant  Shipping  Act,  1854, 
ss.  62 — 64,  the  court  will  order  a  particular  sale 
to  be  carried  out,  instead  of  making  an  order  for 
sale  generally,  if  that  course  is  shewn  to  be 
preferable.     Santun,  In  re,  26  W.  R.  810. 

Where  a  petitioner  under  those  sections  claims 
as  sole  executor  and  general  legatee  of  the  regis- 
tered owner,  and  makes  the  application  within  a 
year,  though  more  than  foitr  weeks  after  the 
occurrence"  of  the  event  on  which  the  transmis- 
sion took  place,  it  is  not  necessary  to  serve  the 
crown  or  any  other  person.     1  i. 

Where  jurisdiction  was  given  in  respect  of  a 
particular'  kind  of  proceeding,  by  an  act  passed 
before  the  passing  of  the  judicature  acts,  to  the 
court  of  chancery  alone,  but,  by  a  later  act, 
still  before  the  passing  of  the  judicature  acts, 
the  jurisdiction  was  extended  to  the  court  of 
admiralty,  the  chancery  division  now  has  juris- 
diction under  the  judicature  acts.     Ih. 

In  Co-ownership  Action.]  —  The  admiralty 
division  of  the  high  court  of  justice  has  power, 
under  the  Admiralty  Court  Act,  1861,  s.  8,  in  a 
co-ownership  action,  to  order  the  sale  of  a  ship 
on  the  application  of  a  minority  of  owners,  but 
such  power  will  always  be  exercised  with  great 
caution.  The  Nelly  Schneider,  3  P.  D.  152  ; 
39  L.  T.  360;  27  W.  R.  308;  4  Asp.  M.  C. 
54. 

Part  owners  of  a  vessel,  in  a  suit  for  sale 
brought  against  them  by  their  co-owners,  set  up 
in  their  answer  a  claim  for  damages  alleged  to 
have  been  occasioned  by  the  negligence  or  other 
wrongful  act  of  such  co-owners.  The  plaintiff's 
in  their  reply  denied  the  jurisdiction  of  the  court : 
Held,  that  the  court  had  jurisdiction  to  enter- 
tain such  a  claim.     The  Ceylon,  18  L.  T.  417. 

Sale  by  Court— Good  against  the  World.]— A 

sale  by  order  of  the  admiralty  court  in  a  salvage 
suit  is  good  against  a  claim  of  the  crown  under  a 
prior  forfeiture  for  breach  of  revenue  laws. 
Att.-Gen.   v.   Norstedt,   3   Price,   97;    17   R.  R. 
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■world  ;  and  in  the  case  of  a  foieijm  ship  without 
transfer  of  the  ship's  register.  T/te  Trcniont,  1 
W.  Rob.  1G3. 

Sentence  of  Foreign  Court — Prize.] — The 
sentence  of  a  Frencli  court  of  admiralty  con- 
demning a  ship  for  prize  is  binding  in  the  courts 
of  this  country.  Hughs  v.  Cornelius.  Sir  T.  Raym. 
473. 

Sale  under  sentence  of  a  foreign  admiralty 
court  not  to  be  called  in  question.  The  Martin 
ofXorfolTi,  i  C.  Rob.  293. 

Foreign  Judgment  in  rem.] — A  ship  was, 
whilst  in  a  port  of  an  English  colony,  repaired 
and  furnished  with  necessaries  for  the  voyage. 
The  captain  drew  on  his  o^mer  for  the  amount 
due.  The  bill  was  never  accepted.  The  ship 
sailed  on  its  prescribed  voyage,  and  before  reach- 
ing England  entered  a  French  port.  The  bill 
was  indorsed  to  a  French  subject,  who  sued  the 
captain  on  it,  and  obtained  in  the  tribunal  de 
commerce  a  judgment  against  him,  but  the 
judgment  freed  him  from  personal  arrest,  and 
declared  the  debt  '•  privileged  on  the  ship " 
(having  priority  over  others).  The  ship  was 
taken  possession  of  by  the  French  authorities 
under  this  judgment.  While  the  ship  was  on  its 
voyage,  and  before  its  arrival  in  the  French  port, 
the  owner  had  executed  a  mortgage  of  the  ship 
to  a  creditor.  Neither  the  original  owner  nor  the 
mortgagee  was  in  any  way  jjersonally  cited  in 
the  action.  The  ship  could  not  be  actually  sold 
till  the  civil  tribunal  of  the  district  had  con- 
firmed the  original  judgment.  It  was  confirmed, 
after  the  original  owner  and  his  assignee  (for  he 
had  in  the  meantime  become  bankrupt)  had  been 
cited  before  the  civil  tribunal,  and  that  court 
disregarded  the  opinion  of  an  English  lawyer 
as  to  what  would  be  the  relative  rights  of  the 
holder  of  a  bill  of  exchange  and  the  holder  of 
a  bill  of  sale  of  the  ship.  The  assignee  of  the 
mortgage  afterwards  instituted  before  the  civil 
tribunal  a  process  in  the  nature  of  a  replevy  of 
the  ship,  but  failed  in  the  procass,  and  the  siiip 
was  sold  : — Held,  that  there  had  been  a  judg- 
ment in  rem  in  the  French  court,  and  that  the 
title  of  the  vendee  of  the  ship  (an  Englishman) 
could  not  afterwards  be  disturbed  in  this  country. 
Casfrique  v.  Imric,  39  L.  J.,  C.  P.  350  ;  L.  R.  4 
H.  L.  414  ;  23  L.  T.  48  ;  19  W.  R.  1— H.  L.  (E.) 

See.  also  infra,  XXVI.  ADMIRALTY  LAW  AND 
Practice,  18.  Co-owneksiiip. 


').  Liabilities  of  Purchaser. 

Goods  supplied.] — The  ship  having  been  sold, 
but  iliL-  traii-fer  not  having  been  registered,  the 
vendor  held  not  liable  for  goods  sujiplicd  to  the 
ship  on  the  master's  order,  i'ouni/  v.  JJrrt/idrr, 
8  East,  10.    Cf.  Mclrcr  v.  Humble,  16  East,  Ifi9. 

The  entry  in  the  custom-house  books  of  the 
transfer  of  a  vessel  to  a  person  named,  without 
proof  of  authority  to  make  the  entry  from  the 
person  named,  is  no  evidence  in  an  action  for  the 
))rice  of  goods  supplied  to  the  ship.  Fraser  v. 
Jliipkins,  2  Taunt.  5. 

Bottomry — Salvage — Wages.]— The  purchaser 
of  a  siiip  takes  her  with  tlie  lialtilitics  jittached 
by  law — seamen's  wages,  bottomry  bond,  ilemand 
for  salvage  ;  and  his  remedy  must  be  against  the 
vendor.  The  Nymph,  Swabey,  86  ;  The  Catherine 
formerly  The  Croxdale,  15  Jur.  231. 


A  shipowner  assigned  fifteen-sixteenths  of  a 
ship  to  his  creditor,  in  trust  to  sell  and  retain  his 
debts,  and  afterwards  became  bankrupt.  The 
ship  was  afterwards  sold : — Held,  that  the  creditor 
must  bear  his  proportion  of  the  seamen's  wages 
and  other  expenses  on  account  of  the  ship. 
Buuqlas  v.  Russell,  4  Sim.  533. 

Where  a  ship  was  transferred  while  at  sea  to 
a  vendee  resident  in  the  port  in  which  she  was 
registered,  and  money  was  paid  by  the  vendee's 
agents  under  the  sentence  of  a  foreign  court  for 
salvage  and  wages  of  the  captain  and  crew,  pro- 
visions, and  sundry  ship  disbursements  : — Held, 
that  the  salvage  and  mariners'  wages  were  a 
lien  on  the  ship,  but  not  the  sums  paid  for  the 
captain's  wages,  nor  the  disbursements.  Richard- 
son V,  CamjfbeU,  5  B.  &  Aid.  203,  n. 

Ship's  Expenses.] — The  lien  on  a  ship  for 
necessaries  supjilied  continues,  notwithstanding; 
the  sale  of  the  ship,  if  there  have  been  no  laches- 
in  enforcing  the  lien.  The  W/'st  Friesland,. 
Swabey,  454  ;  5  Jur.  (K.s.)  658.  Cf.  Douglas  v. 
Russell,  supra. 

Where  A.,  who  had  contracted  to  buy  a  share 
of  a  ship  in  July  (but  did  not  execute  a  bill  of" 
sale  till  the  September),  by  a  memorandum  of 
agreement  dated  September  30th.  transferred  his 
share  with  all  his  liabilities  as  owner  to  B.,  and 
afterwards  sued  B.  for  expenses  incurred  by  him- 
self with  respect  of  the  ship,  after  the  contract 
for  the  purchase  of  the  ship  in  July,  but  before 
the  execution  of  the  bill  of  sale  in  Soijtember  : — 
Held,  that,  as  the  memorandum  shewed  nothing 
to  make  B.  liable  for  expenses  not  incurred  by 
the  owner,  the  action  therefore  would  not  lie. 
Chapman  v.  Callis,  9  C.  B.  (N.s.)  769  ;  30  L.  J., 
C.  P.  241  ;  7  Jur,  (N.S.)  995  ;  3  L.  T.  890  ;  a 
W.  R.  375. 

Repairs.] — B..  managing  owner  of  a  ship, 
ordered  necessary  repairs.  R.  was  at  that  time 
a  registered  part  owner,  but,  before  the  order  was 
given,  had  entered  into  a  contract,  to  which  B. 
was  privy,  for  the  sale  of  her  share,  and  had 
received  a  bill  of  exchange  in  payment,  though 
the  contract  was  not  completed  until  after  the 
repairs  had  been  made.  R.  never  interfered  in 
the  concerns  of  the  ship.  The  bill  for  rcjiairs 
sent  in  was  headed,  "  the  captain  and  owners  of 
the  ship  'F.' "  : — Held,  that  R.  was  not  liable  for 
the  repairs.  Curling  v.  Robert  sou,  8  Scott  (N.R.) 
12  ;  7  Man.  &  G.  336  ;  13  L.  J.,  C.  P.  137. 

Although  legal  ownership  is  prima  facie  evi- 
dence of  liability,  yet  it  may  be  rebutted  by 
proof  of  the  beneficial  interest  having  been 
liartcd  with,  and  of  the  legal  owners  having 
ceased  to  interfere  with  the  ni.anagcmcnt  of  tiie 
vessel  ;  and  the  true  question  for  the  jury  in 
cases  of  this  description  is,  "on  whose  credit 
the  repairs  were  done."  Jennings  v.  Griffithg, 
R.  &  M.  42  ;  27  R.  R.  730. 

Repairs  before  Registration.] — The  sole  regis- 
tered owner  of  :i  sliip  gave  orders  for  mate- 
rials to  be  furnished  and  work  to  be  done  for  the 
repairs  of  it ;  but  before  all  the  articles  were 
delivered  on  board,  he  conveyed  the  vessel,  with 
all  its  turniturc,  to  another,  by  a  biU  of  sale, 
which  was  duly  registered:  —  Held,  that  the 
vendee  was  not.  lialjle  for  any  of  the  goods 
furnished  before  the  legal  title  was  conveyed  to 
him,  and  registered  in  the  manner  prescribed  by 
the  registry  acts,  whatever  equitable  agreement 
might  have  existed  before  between  him  and  the 
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vendor,  for  the  conveyance  of  the  whole  or  a 
share  of  the  ship,  which  was  unlinown  to  the 
tradesmen  ;  nor  was  the  vendee  even  liable  for 
any  of  the  goods  delivered  on  board  after  the 
sale  to  him,  "by  virtue  of  the  previous  orders  of 
the  vendor,  to'  whom  the  credit  was  personally 
given ;  but  the  vendee  was  held  liable  for 
articles  which  were  ordered  by  the  captain  for  the 
use  of  the  vessel  after  the  legal  title  was  trans- 
ferred to  him.    Trewhella  v.  Bowe,  11  East,  435. 

Sale — Preliminary  Charter.] — A.,  being  sole 
owner  of  a  vessel,  contracted  to  sell  one-half 
share  in  her  to  M.  and  T.,  and  agreed  with  them 
that  they  should  have  exclusive  direction, 
management,  and  control  of  the  vessel,  to  be 
dealt  with  and  managed  by  them  as  managing 
owTiers  and  ship's  husbands  as  they  might  think 
best,  without  let  or  hindrance  from  A.  There 
»vas  at  the  end  of  the  contract  a  clause  that  M. 
*nd  T.  were  to  pay  A.  900L  as  a  charter  for  his 
half  share  of  the  vessel  for  the  first  six  months 
from  the  date  of  the  vessel  being  ready  to  receive 
her  cargo.  During  those  six  months  repairs 
became  necessary  to  the  vessel,  and  were  ordered 
to  be  done  by  T.  : — Held,  that  A.  was  liable  as 
part  o^mer  to  pav  for  such  repairs.  Preston  v. 
Tamplin,  2  H.  &  N.  684  ;  27  L.  J.,  Ex.  192  ;  3 
Jur.  (N.s.)  1247  ;  6  W.  E.  82— Ex.  Ch. 

Sale  by  Auction — Agreement  to  pay  Liens — 
Trover.] — The  purchaser  of  a  ship  at  an  auction 
.after  the  sale  agreed  to  pay  the  purchase-money 
to  the  auctioneer  who  was  to  distribute  it  amongst 
.  creditors  of  the  vendors  who  had  a  lien  on  the 
ship.  He  subsequently  paid  the  purchase-money 
to  the  vendor,  and  the  shipwright  in  whose  yard 
the  vessel  lay  refused  to  let  her  leave  the  yard  : 
— Held,  that  the  purchaser,  who  had  obtained  a 
bill  of  sale  of  the  ship,  could  not  maintain  trover. 
^^rris  V.  Williams,  1  Car.  &.  M.  842  :  2  L.  J., 
Ex.  .527. 

Purchaser's  Liability  for  Repairs  and  Supplies 
before  Sale.] — The  purchaser  of  shares  in  a  ship 
fully  provisioned  and  fitted  for  sea  is  not  liable 
for  repairs  executed  before  the  sale  or  for  pro- 
visions supplied  for  the  voyage  ;  though  if  freight 
is  earned  the  cost  of  provisions  is  a  proper  deduc- 
tion from  ffross  freight.  Carswell  v.  Finlay,  14 
■  Ct.  of  Sess.'^Cas.  (4th  ser.)  903. 

Damage  to  Ship  before  Purchase — Right  of 
Purchaser  to  Sue.] — Si/minf/ton  v.  Camjyhell, 
XX.  Collision,  4.  Persons  entitled  to  recover. 


6.  Commission. 

Sale  of  Ship — Principal  and  Agent — Profit 
■made  by  Agent.] — Theplaintifliin  IStJs  consigned 
a  ship  to  G.  &  Co.,  in  China,  for  sale,  fixing  a 
minimum  price,  and  requiring  cash  payment. 
G.  &  Co.  employed  the  defendant  in  .Japan  to  sell 
the  bhip,  with  the  same  instructions.  This  was 
done  -n-ith  the  knowledge  and  consent  of  the 
plaintiff.  The  defendant  having  vainly  attempted 
to  sell  the  ship  on  the  terms  mentioned,  took  her 
himself  at  90,000  dollars,  and  about  the  same 
time  resold  her  to  a  Japanese  prince  for  IfiO.OOO 
dollars,  payable  as  to  7.5,000  dollars  in  cash,  and 
the  rest  on  credit.  The  plaintiff  was  not  informed 
that  the  defendant  had  pitrchased  the  vessel  him- 
self or  that  he  had  resold  it  till  June,  1869,  after 
the  transaction  was  completed.     The  defendant 


paid  90,000  dollars  to  G.  «fc  Co.,  who  remitted  it  to 
the  plaintiff,  and  eventually  obtained  the  whole 
purchase-money  of  160,000  dollars.  In  1873  the 
plaintiff  filed  a  bill  in  chancery  to  compel  the 
defendant  to  account  for  the  profit  made  by  him 
in  the  resale  of  the  ship  : — Held,  that  the  defen- 
dant was  liable  to  account  to  the  plaintiff  for  the 
profit  made  by  him,  the  relationship  of  principal 
and  agent  existing  between  the  parties.  Be 
Bussche  V.  Alt.  47  L.  J.,  Ch.  381  ;  8  Ch.  D.  286  ; 
38  L.  T.  370  ;  3  Asp.  M.  C.  384— C.  A. 

A.  told  W.  that  if  he  were  the  means  of  intro- 
ducing a  purchaser  of  A.'s  ship,  he  should  have 
a   commission.     W.   had   an   offer   through    B., 

A.  agreed  that  if  the  ship  were  sold  W.  and  B. 
should  share  the  commission.  The  offer  fell 
through,  also  a  second  offer  from  C.  to  B.  After 
some  time  C.  wrote  to  A.,  introducing  another 
person,  who  eventually  bought  the  ship.  The 
jury  found  that  W.  was  authorised  to  find  a  pur- 
chaser, and  that  the  purchaser  was  found  through 

B.  : — Held,  that  C,  as  agent  of  the  purchaser, 
having  acted  on  information  received  from  B., 
W.  was  entitled  to  his  commission.  Willtinson 
V.  Alston,  48  L.  J.,  Q.  B.  733  ;  41  L.  T.  394  ;  44 
J.  P.  35  ;  4  Asp.  M.  C.  191— C.  A.  And  see 
XXV.  Shipbrokers  and  Agents. 

Commission  on  Building  Ship.] — Shipbuilders 
agreed  with  a  shipbroker  to  build  a  ship  for 
56,000?.,  the  builders  to  take  half  the  shares  in 
the  ship.  The  builders  agreed  in  a  separate  letter 
to  pay  the  broker  1 J  per  cent,  commission  on  the 
contract  price  ;  the  usixal  commission  on  sale  was 
2J  per  cent.  The  shares  were  taken  up,  and  the 
price  collected  by  the  broker,  and  paid  to  the 
builders.  The  broker  superintended  the  building. 
The  commission  was  paid  to  the  broker,  and 
vouchers  were  sent  to  the  owners  accountant 
shewing  the  payment.  Four  of  the  owners  who 
had  bought  their  shares  from  the  owners,  sued 
the  broker  for  their  shares  of  the  commission  : — 
Held,  that  they  could  not  recover  it.  Neilsen 
V.  Skinner,  17  Ct.  of  Sess.  Cas.  (4th  ser.)  1243. 

Introduction  of  Purchaser,] — Purchaser  intro- 
duced by  broker,  but  sale  not  thereby  effected  : 
no  commission.  Wills  v.  Burrell,  21  Ct.  of  Sess. 
Cas.  (4th  ser.)  623. 

IX.  MORTGAGE. 

1.  Leffal,  168. 

2.  Equitahle,  173. 

3.  3Iortgagor  in  Possession,  175. 

4.  Rights  of  Mortgagee,  177. 

5.  Recovery  of  3Ioney  advanced,  188. 

6.  Prior ities,'lSd. 

7.  Liahility  of  Mortgagee,  191. 

8.  Jurisdiction  of  Admiralty  Court,  193. 

9.  Costs,  194. 

Insurance  by  Mortgagee.]  —  See  B.  Marine 
Insurance,  V.  Interest  of  assured,  9.  Bot- 
tomry, Kespondentia  and  Mortgage. 

1.  Legal. 

Efifect  of  Registration — Bankruptcy.] — On  the 
10th  of  June,  1830,  E,.  mortgaged,  by  bill  of  sale 
to  W.  &  Co.,  the  ships  "  Lady  East,"  "  Pyramus," 
and  •'  Sprightly,"  then  being  at  sea.  The  bill  of 
sale  contained  an  assignment  of  the  freight  and 
policies.  On  the  12th  of  June  the  bill  of  sale 
was  entered  in  the  book  of  registry.  On  the  18th 
of  October  the  "  Sprightly"  returned  to  port,  and 
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sailed  again  on  the  16th  November.  On  the 
7th  January,  1831.  E.  mortgaged  the  same  ships, 
freights  and  policies  to  the  petitioners  by  bill  of 
sale,  containing  a  recital  of  and  subject  to  the 
first  mortgage  ;  on  the  11th  May,  1831.  the  second 
bill  of  sale  was  entered  in  the  book  of  registry  ; 
on  the  14th  Jiine  E.  became  bankrupt  ;  on  the 
same  day  the  "  Pyramus  "  arrived  from  sea  ;  and 
on  the  15th  of  July  the  "Lady  East"  arrived 
from  sea  ;  on  the  21st  June  both  mortgages  were 
indorsed  on  the  certificate  of  the  "  Pyramus  "  : 
and  on  the  16th  of  July  both  mortgages  were 
indorsed  on  the  certificate  of  the  "  Lady  East." 
The  '■  Pyramus  ''  was  lost  at  sea  : — Held,  that  the 
second  mortgage  was  valid  as  to  the  interest  in 
the  ships,  freights,  and  policies.  Junes.  Ex  parte, 
Richardson,  In  re,  2  C.  &  J.  513  ;  2  Tyr.  671 ; 
1  L.  J.,  Ex.  218. 

Priorities.  ] — A.   mortgaged    a    ship   for 

1,200?.  to  B..  who  transferred  the  mortgage  to  C. 
A.  afterwards  executed  a  second  mortgage  for 
400?.  B.  afterwards  paid  off  C,  and  C.  signed  a 
statutory  receipt,  instead  of  a  retransfer.  This 
receipt  was  produced  to  the  registrar,  who  made 
an  entry  in  the  register-book,  under  the  Merchant 
Shipping  Act,  1854,  s.  68,  to  the  effect  that  the 
mortgage  had  been  discharged.  C.  afterwards 
executed  a  deed  purporting  to  be  a  retransfer  of 
the  1,200/.  mortgage  to  B.,  which  was  registered. 
and  at  the  same  time  a  note  was  made  by  the 
registrar  against  the  entry  of  the  receipt,  stating  ^ 
that  the  receipt  was  signed  in  error,  and  the  i 
mortgage  was  afterwards  again  transferred  to  C. 
to  secure  a  balance  on  account  current,  and  this 
deed  lemained  in  C.'s  hands,  after  satisfaction  of 
all  that  was  due  on  the  account.  B.  then  took  a 
fresh  mortgage  from  A.  for  2,500?.,  which  in- 
cluded the  1,200?.  and  400?.,  and  had  since  been 
transferred  to  the  j.laintiff.  After  the  new  mort- 
gage. B.  agreed  with  C.  that  the  mortgage  for 
1.200?.  should  be  a  security  for  advances  on  a 
current  account.  The  transfer  of  the  mortgage 
to  the  plaintiff  was  not  registered  until  after  this 
agreement.  Upon  a  auestion  of  jiriority  between 
C.  and  the  plaintiff  :— Held,  that  the  receipt  with 
the  entry  on  the  register  operated  as  a  discharge  of 
the  first  mortgage,  and  the  same  could  not  after- 
wards be  revived  bvthe  note  made  by  the  registrar, 
yy^??  V.  Jihith,  3S"L.  J.,  Ch.  178  ;  L.  II.  4  Ch. 
136  ;  I'J  L.T.  662  ;  17  W.  E.  194. 

Indorsement  on  Eegister  —  Postponement  of 
Power  of  Sale.j — A  claimant,  upon  an  inter- 
pleader in  a  county  court  as  to  liis  title  to 
a  ship  seized  in  execution  upon  a  judginent 
against  the  registered  owner,  jiroved  a  previous 
mortgage  of  the  ship  to  him  by  such  owner  fur  a 
loan,  with  a  proviso  in  the  mortgage  postponing 
until  a  date  subsequent  to  the  seizure  of  the  ship 
the  power  of  sale  vested  in  the  mortgagee  by 
17  &  18  Vict.  c.  104,  s.  71,  and  thatsucli  mortgage 
was  recorded  in  the  register-book  of  the  port  of 
the  shi|/8  registration  in  the  form  prescribed  by 
8.  66,  but  there  was  no  indorsement  on  the  certifi- 
cate of  registry,  according  to  4  Cieo.  4,  c.  41 ,  ss.  35, 
43,  and  3  &  4  Will.  4,  c.  55,  ss.  34,  42 :— Held, 
that  the  mortgage  was  not  invalid,  either  as  a 
fraud  against  creditors,  or  as  not  being  according 
to  17  Ac  18  Vict.  c.  104,  on  thegrounriof  the  post- 
ponement of  the  power  of  sale.  JJlckimon  v. 
Kitrhrn,  8  El.  &  Bl.  789. 

Held,  also,  that,  even  if  the  registration  of  the 
mortgage  was  imperfect,  by  reason  of  the  want  of 
the  indorsement  on  the  certificate,  yet  a  judgment 


given  by  the  county  court  upon  the  interpleader 
summons  against  the  claimant  in  favour  of  the 
execution  creditor  was  erroneous  ;  for  the  claimant 
became  and  was  the  o^sTier  of  the  ship,  by  reason 
of  the  mortgage,  and  such  common-law  incident 
to  a  mortgage  is  not  abrogated  by  17  &  IS  Vict, 
c.  104.  s.  70,  which  was  intended  to  protect  a 
mortgagee,  taking  possession  of  a  mortgaged  ship 
in  order  to  make  it  available  as  a  security,  from 
liabilities  that  might  otherwise  attach  upon  him 
!  as  owner  of  a  ship  in  possessi.    lb. 

'  Where  Fraudulent  Concealment.] — The  legal 
title  of  a  mortgagee  of  a  ship  who,  for  the  pur- 
pose of  facilitating  a  sale  by  the  mortgagor,  con- 
ceals his  mortgage,  cannot  prevail  in  equity 
against  a  purchaser  for  valuable  consideration 
without  notice.     Hooper  v.  Guinm,  36  L.  J..  Ch. 

I  605  ;  L.  E.  2  Ch.  2S2  ;  16  L.  T.  107  ;  15  "W.  E. 
464. 

Of  unfinished  Ship.] — A.,  being  owner  of  a  ship 
which  was  unfinished,  on  the  5th  of  July  mort- 
gaged it  to  B.  A.,  on  the  5th  of  August,  regis- 
tered the  ship  as  owner,  pirrsuantto  17  &  IS  Vict, 
c.  104,  s.  42.  On  the  following  day,  B.  caused 
the  mortgage  to  himself  to  be  inserted  on  the 
register.  A.  having  become  bankrupt  : — Held, 
that  A.'s  consignees  could  not  maintain  trover 
against  B.  for  the  ship.     Bell  v.  Bank  of  London 

3  H.  i:  N.  730  ;  28  L.  J.,  Ex.  116. 

Erasing  Entries  of.] — There  is  no  provision  in 
the  merchant  shipping  acts  which  authorises 
the  legistrar  to  erase  entries  of  mortgages.  In 
case  of  their  having  been  duly  discharged,  an 
entry  to  that  effect  may  be  made  under  s.  68  of 
the  act  of  1854.  Chastcanncnf  v.  CtijM-i/ron.  51 
L.  J.,  P.  C.  37  :    7  App.  Cas.  127  ;    46  L.  T.  65  ; 

4  Asp.  M.  C.  489— P.  C. 

Eegistration.]— A  mortgage  (1813)  that  failed 
to  comjJy  with  the  Eegister  Act  was  absolutely 
void,     ^y'ihon  v.  Heather.  5  Taunt.  695. 

See  also  Camphell  v.  Thompson,  supra,  col.  36  ; 
Cato  V.  Irclng,  Bu Iteel,  E.cpa rte  ;  Pai/n  v.  Sni ith  ; 
Coomf/es  V.  !\Ian.ifield ;  Lindsay  v.  Gihhs,  supra, 
III.  Eegistration. 

Eegistered  first  mortgagees  of  a  sliip,  with 
power  of  sale,  took  from  the  mortgagor,  by  an 
unregistered  document,  a  declaration  that  the 
mortgage  should  be  a  security,  not  only  for  tlu; 
mortgage  debt,  but  for  such  suni.s  as  might,  for 
the  time  being,  be  due  from  the  mortgagor, 
either  alone  or  witli  any  i)artncr  to  the  mort- 
gagees or  their  linn,  liowever  cimiposed.  Subse- 
quently anotlier  incumbrancer  took  a  registerctl 

i  mortgage,  expressed  to  be  subject  to  the  first 
mortgage,  but  not  referring  to  the  unregistered 

'chaige,  of  which,  however,   the  last  mortgagee 

I  did  not  deny  having  ha<l  notice  when  he  took 
his  security  :— IlfM,  tliat  the  unregistered  docu- 
ment was  "not  nnrcly  a  further  cliarge  but  a  new 

i  security,  and  that  the  Shijiping  Act,  8  &  9  Vict. 
c.  89,  8.  34,  excluded  it  from  priority  over  the 
last  mortgage.     Parr  v.  Ajipfrher,  7  De  G.  M.  4:  G. 

'  585  ;  24  L.  J.,  Ch.  767  :  3  W.  11.  645. 

I      Bill   of  Sale,  held  to  be  Mortgage.]— 

'Bill  of  sale  of  a  shiji,  though  absohite  in  its 
terms,  may,  notwithstanding  the  Ship  Eegistry 
I  Act.  be  in"equity  lield  a  mortgage,  if  such  appears 
'to  have  been  tlie  real  intention  of  the  parties. 
'  Linifiton  v.  Jforton.  5  Beav.  9  ;  11  L.  J.,  Ch.  233  ; 
i  6  Jur.  357,  594. 
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The  owner  of  eijirht  sixty-fourths  of  a  vessel,  in 
consideration  of  100/.,  assigned  them  by  bill  of 
sale  ;  contemporaneously  -with  its  execution,  a 
memorandum  was  indorsed  thereon,  signed  by 
an  agent  of  the  assignee,  stipulating  that,  on  the 
assignor  repaying  to  the  assignee  the  lOOZ.  and 
interest,  the  bill  of  sale  should  be  void.  Subse- 
quently, the  assignee  received  interest,  and  gave 
a  receipt  for  it,  as  for  interest  on  lOOl.  advanced 
on  security  of  the  bill  of  sale.  The  registry  at 
the  custom-house  was  of  an  absolute  sale.  The 
assignee  sold  the  eight  sixty-fourths,  and  the  bill 
of  sale  to  the  purchaser  was  duly  executed  ;  but, 
before  its  registry,  a  bill  to  redeem  by  the 
original  owner  was  filed,  and  the  court  restrained 
the  registry  of  the  bill  of  sale,  and  made  a  decree 
for  redemption  on  payment  of  the  1001.  and 
interest,  with  costs  so  far  as  they  were  increased 
by  the  dispute  of  the  plaintiff's  right  to  redemp- 
tion. Whitfield  v.  Parjitt,  4  De  G.  &  Sm.  240  ; 
15  Jur.  8.52. 

Registered  Mortgagee  —  Unregistered  Prior 
Purchaser.] — Ilegistered  mortgagee  preferred  to 
unregistered  prior  purchaser.  Tlie  Eastern  Bdle, 
33  L.  T.  214  ;  3  Asp.  M.  C.  19. 

Debenture  charging  Ships  —  Notice.] — Sec- 
tion 3  of  the  Merchant  Shipping  Amendment  Act, 
1862,  did  not  repeal  any  part,  but  only  explained 
the  meaning  of  s.  69  of  the  Merchant  Shipping 
Act,  1854.  Therefore,  though  equitable  interests 
in  ships  are  recognised,  a  legal  mortgage  of  a 
ship  in  statutory  form  and  registered  has  priority 
-over  an  equitable  charge  previously  given,  even 
where  the  legal  mortgagee  takes  with  notice  of 
the  charge.  Blach  v.  Williams^  64  L.  J.,  Ch. 
137  ;  [1895]  1  Ch.  408  ;  13  R.  224  ;  43  W.  11. 
346  ;  2  Manson,  86. 

Mortgage  and  Subsequent  Sale.] — The  owner 
of  eight-sixteenths  of  a  ship  mortgaged  them 
and  afterwards  sold  them  to  another  who  took 
possession  of  them  and  of  the  great  bill  of  sale. 
Held,  that  the  mortgagee  was  to  be  preferred  to 
the  piu'chaser.     Gillespie  v.  Coutts,  Ambl.  652. 

Payment  off — Duty  of  Registrar.]  —  Upon 
production  of  a  mortgage  with  a  receipt  for  the 
mortgage  money  indorsed,  the  registrar's  duty  is 
to  enter  the  discharge  of  the  mortgage  on  the 
register.  Holderness  v.  Lamport.,  29  Beav.  129  ; 
30  L.  J.,  Ch.  489  ;  7  Jur.  (n.s.)  564  ;  9  W.  E. 
327. 

Mortgage  of  Ship  at  Sea — Bankruptcy — Order 
and  Disposition.] — A  transfer  of  a  ship  and  cargo 
at  sea  conveyed  by  M.  and  S.  as  security  for  money 
advanced  by  executing  and  delivering  to  S.  a 
bill  of  sale  of  the  ship,  a  policy  upon  ship  and 
cargo,  indorsing  the  bills  of  lading,  was  held 
not  to  pass  the  property  to  S.,  where  S.  neglected 
upon  the  ship's  return  and  notice  thereof  to  take 
possession,  or  to  do  any  act  to  notify  the  transfer 
of  the  property  to  him  ;  but  that  the  property 
passed  to  the  assignees  of  M.,  a  bankrupt,  as 
being  in  his  order  and  disposition  ;.  also  that  an 
agreement  that  the  captain  should  have  a  share 
of  the  profits  or  loss  on  the  voyage  did  not 
prevent  S.  from  taking  possession.  Mair  v. 
Glennie,  4  M.  &  S.  240  ;' 16  R.  R.  445. 

E.  W.  and  his  partner  gave  a  bond  to  H.  for 
\,200l.,  and  the  same  day  assigned  to  H.  or  order 
the  goods  in  two  ships  at  sea,  also  the  bills  of 
lading  and  policies  upon  the  same  goods  as 
collateral  security  ;  the  policies  indorsed  to  H., 


the  bills  of  lading  not  : — Held,  upon  H.'s  bank- 
ruptcy, that  the  ships  and  cargoes  were  not  in 
his  order  and  disposition.  Broiim  v.  Heathcote, 
1  Atk.  160. 

Mortgage  of  a  ship  at  sea  is  good  as  against 
creditors  in  bankruptcy  if  the  mortgagee  takes 
the  bill  of  sale  and  gets  possession  promptly  ; 
otherwise  not.  Matthews,  Ex  parte,  2  Ves.  272. 
S.  P.,  Thompson  v.  Smith,  1  Madd.  395. 

Mortgage  of  a  ship  in  the  port  of  Dublin,  and 
delivery  of  muniments  ;  the  mortgagee  insured 
her  there,  and  made  a  second  mortgage  ;  the 
second  mortgagee  took  possession  as  soon  as  he 
was  informed  she  was  in  an  English  port  ;  this 
is  a  sufficient  possession  to  take  it  out  of  the 
Stat.  21  Jac.  1,  c.  19.  Batsor),  Ex  parte,  3  Bro. 
C.  C.  362. 

A.  being  indebted  to  B.,  assigns  a  ship  to  C. 
as  trustee  for  B.  by  way  of  mortgage.  The  ship 
is  registered  de  novo  in  the  name  of  C,  and  a 
certificate  of  registry  is  put  on  board  ;  but  she  is 
left  under  the  control  of  A.,  who  becomes  bank- 
rupt. Quasre  if  she  passes  to  his  assignees  under 
21  Jac.  1,  c.  19.     Hay  v.  MonhJmise,  Holt,  603. 

Sole  owner  of  a  ship  secretly  mortgages  three 
fourth  shares  in  her  as  security  for  a  debt,  and 
is  allowed  by  the  creditor  to  retain  possession  of 
her  until  he  becomes  bankrupt  ;  the  require- 
ments of  the  registry  acts  having  been  com- 
plied with  : — Held,  that  the  vessel  passed  to  the 
assignees  under  21  Jac.  1,  c.  19.  s.  11.  Kirldeyy. 
Hudqson,  2  .  &  R.  848  ;  1  B.  &  C.  588  ;  1  L.  J. 
(o.s.)  K.  B.  185. 

Trover.] — Where  a  ship  was  mortgaged  at 

sea  with  a  proviso  that  the  mortgagor  should  con- 
tinue in  possession  till  failure  of  payment  of  the 
mortgage  money  on  demand,  the  grand  bill  of 
sale  was  delivered  and  the  mortgagor  became 
bankrupt  before  the  arrival  of  the  ship,  and  the 
mortgagee  took  possession  on  her  arrival : — Held, 
that  he  could  maintain  trover  against  the 
assignees,  although  he  had  made  no  demand 
on  the  bankrupt  or  his  assignees.  Atkinson  v. 
Maling,  2  Term  Rep.  462  ;  1  E.  E.  524. 

Bill  of  Sale  left  in  Mortgagor's  Hands  — 
Indorsement  of  Subsequent  Charges.] — Mort- 
gagee of  a  ship  by  deed  intrusts  the  mortgagor 
with  the  original  bill  of  sale,  and  the  mortgagor 
indorses  i  hereon  subsequent  mortgages,  or  bills 
of  sale,  of  several  parts  of  the  ship,  and  mort- 
gagee acquiesces  ;  this  is  evidence  of  an  assent 
in  such  mortgagee,  and  shall  therefore  postpone 
him.     Mocatta  v.  Murgatroyd,  1  P.  Wms.  394. 

Commission  on  Loan — Agreement  to  give 
Legal   Mortgage  of^Ship — First   Mortgage.] — 

Action  to  recover  commission  u[ion  a  loan 
obtained  by  the  plaintiff  for  the  defendant  upon 
security  of  his  ship.  The  defendant  agreed  to 
accept  the  loan  and  to  give  a  '■  legal  mortgage" 
of  his  ship.  The  lender,  upon  investigating  the 
borrower's  title,  found  that  there  was  a  first 
mortgage  upon  the  ship,  and  refused  to  make 
the  advance  : — Held,  that  the  agreement  between 
the  plaintiff  and  defendant  was  that  the  defen- 
dant should  give  a  first  mortgage  as  security  ; 
and  that  the  verdict  for  the  plaintiff  for  his 
commission  should  stand  ;  new  trial  refused. 
Thompson  v.  Clerli.  7  L.  T.  269  ;  11  W.  R.  23  ; 
S.  a,  nisi  prius,  3  F.  &  F.  183. 

What  Gear  included — Fishing  Boats— Nets.] 
— In  a  case  where  certain  fishing  boats  had  been 
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mortgaged  by  the  bankrupts,  and  the  mortgagees 
laid  claim  to  the  nets  and  the  fishing  gear  which 
had  been  used  on  board  the  said  vessels  (but  of 
which  no  particular  nets  were  appropriated  to  or 
specially  belonging  to  any  particular  vessel)  on 
the  ground  that  such  nets  and  fishing  gear  came 
within  the  word  "ship "  in  s.  72  of  the  Merchant 
Shipping  Act,  1854,  and  the  word  "appurte- 
nances" in  the  form  of  mortgage  of  a  ship  now 
in  use  and  substituted  for  Form  I.  given  in  the 
Merchant  Shipping  Act,  1854  : — Held,  that  in 
order  to  make  a  thing  an  appurtenance  it  must 
be  specified  ;  that  in  the  present  case  there  was 
no  evidence  to  show  that  any  specific  nets  were 
appropriated  to  any  particular  ship,  but  that  they 
were  used  indiscriminately,  and  that  they  could 
not  in  consequence  be  considered  "appurte- 
nances "  within  the  meaning  of  the  act.  Gould, 
Ej:  pavte,  Salmon,  In  re,  2  MorreU,  137. 

Articles  on  Board  at  or  after  Mortgage,] — 

A  mortgage  of  a  ship  includes  everything  on  board 
at  the  date  of  the  mortgage  which  was  necessary 
for  the  prosecution  of  the  voyage,  or  anything 
which  has  been  brought  on  board  subsequently 
in  substitution  for  what  was  there  for  the  same 
object  at  the  time  when  the  mortgage  was 
entered  into.  Coltman  v.  Cliamherlain,  59  L.  J., 
Q.  B.  563  ;  25  Q.  B.  D.  328  ;  39  W.  R.  12. 

Mortgage  of  Whaler  and  Catch  of  Oil — Mort- 
gage without  Notice  of  Prior  Mortgage — Priori- 
ties.' — See  Fdthaiit  v.  Clark,  post,  XV.  Caego, 
l.j.  .Sale.  AssicyiiEXT  a^'d  Mortgage. 

Trawl  "Warp— Mortgage  of  Trawler — Factors 
Act,  1889.^ — See  Hull  Hope  Worku  Co.  v.  Adams, 
infra,  col.  188. 

By  Guardian  of  Infant.] — The  guardian  of 
an  infant  ^hipnwner  has  no  power  under  the 
Merchant  Shipping  Act,  1854,  17  &  18  Vict, 
c.  ]  04,  s.  9'J,  to  mortgage  or  sell  a  ship  of  which 
Bui-li  infant  is  the  owner.  3IicJuiel  v.  Frijjj),  38 
L.  J.,  Ch.  29  ;  19  L.  T.  257  ;  17  W.  R.  23. 

2.  Equitable. 

Notice — Effect  of.] — A  mortgagee  of  a  ship, 
witli  notice  of  a  prior  unregistered  equitable 
mortgage,  registers  ;  the  prior  ecjuitable  mort- 
gagee is  postponed  to  him.  Coomhi^s  v.  Mmixjield. 
3  Drew.  193  ;  3  E-j.  R.  560  ;  24  L.  J.,  Ch.  513  ; 
1  .Jur.  (N.s.)  270  ;  3  W.  K.  345.  See  also  Uooper 
V.  Gum  III,  supra. 

Validity  of.]— In  August,  1874,  a  shipbuilder, 
having  ovenlrawn  his  account  with  his  bankers, 
offered  to  give  them  a  security  over  a  ship  which 
he  was  then  building.  This  offer  was  declined  in 
the  first  inst.ance.  with  the  intimation,  however, 
that  circumstances  might  arise,  which  might 
ren<lcr  it  flesirable  for  the  bank  to  liavc  the 
security  offered,  whereupon  he  promised  that 
whenever  he  was  required  to  give  it  he  would  do 
80.  Two  months  later,  his  account  being  still 
largely  overdrawn,  the  bankers  reijucsted  him  to 
give  them  the  promised  security.  Accordingly 
he  deposited  with  them  the  builder's  certificate 
of  the  ship,  which  was  still  unfinished,  and  the 
following  day  they  put  a  man  in  jiossession.  At 
the  same  time  he,  in  consideration  of  770/.  then 
advanced  to  him,  assigned  to  the  bankers  a  tra<Je 
debt  of  2,384/.  •2s.  Sd.,  as  a  further  security  for 
the  general  Ijalance  of  his  account.  Two  days 
afterwards  he  filed  a  petition  for  liquidation  : — 
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Held,  that  the  transaction  between  him  and  hia 
bankers  was  neither  a  fraudulent  preference  nor 
an  act  of  bankruptcy.  Winter.  E.i- parte,  Softie y. 
In  re,  44  L.  J.,  Bk."  107  ;  L.  R.  20  Eq.  746 ;  33 
L.  T.  62  ;  24  W.  R.  68. 

By  Deposit  of  Builder's   Certificate.] — 

Held,  also,  that  the  deposit  of  the  builder's  cer- 
tificate was  a  good  equitable  mortgage  of  all  his 
property  and  interest  in  the  ship,  and  that, 
although  unfinished,  it  did  not  require  registra- 
tion under  the  Bills  of  Sale  Act,  1854.     Ih. 

Of  Unfinished  Ship— Incapable  of  Eegis- 

tration,] — Whether  a  ship  not  yet  finished,  and 
therefore  incapable  of  registration  under  the 
merchant  shipping  acts,  is  properly  called  a 
I  ship  or  not,  it  is  a  thing  capable  of  assignment 
by  certificate  in  the  usual  way.     lb. 

Equitable  agreement  by  articles  for  security 
upon  a  share  of  a  ship  then  building,  with  a 
covenant  for  a  future  bill  of  sale,  and  if  the  ship 
should  be  sold  in  the  interval,  for  payment  out 
of  the  purchase-money  ;  postponed  to  a  subse- 
quent bill  of  sale,  with  possession  taken  as  far  as 
it  could  be  subject  to  the  builder's  possession  and 
lien.     Daniel  v.  Rus.tdl,  14  A"es.  393. 

Under  17  &  18  Vict.  c.  104.]— Although 

the  17  (Sc  18  Vict.  c.  104,  contains  no  provision 
negativing  the  validity  of  a  mortgage  made 
otherwise  than  according  to  the  terms  of  the 
act.  the  whole  scope  of  the  act  is  to  that  effect, 
and  an  equitable  mortgage  is  invalid.  Liverpool 
Borough  Bank  v.  Turner,  2  De  G.  F.  &  J.  502  ; 
30  L.  J.,  Ch.  379  ;  7  Jur.  (N.s.)  150  ;  3  L.  T.  494  ; 
9  W.  R.  292.    But  see  25  &  26  Vict.  c.  63,  s.  3. 

In  Bankruptcy.] — A  registered  raortg.agee 

of  a  ship  having  deposited  with  a  creditor  the 
instrument  of  mortgage  thereof,  and  subsequently 
become  bankrupt : — Held,  that  such  deposit  took 
the  ship  out  of  the  order  and  disposition  of  the 
bankrupt,  and  constituted  the  creditor  equitable 
mortgagee  of  the  ship.  Lacon  v.  Liffen,  32  L.  .J., 
Ch.  315  ;  9  Jur.  (x.S.)  477  ;  7  L.  T.  774  ;  IMV.  R. 
474— L.  C. 

By  Parol  as  a  Lien,] — An  ov/ner  of  a  ship  maj 
verbally  auihorise  a  creditor  to  take  possessiou 
of  it  as  a  lien,  an<l  the  creditor  so  taking  ))Osses- 
sion  may  enforce  such  lien  without  any  alteration 
in  the  registry.  Cuzenurr  v.  Clayton.  2  M.  A:  Rob. 
652.     See  Parr  v.  Applebee,  ante,  col.  1 70. 

Bight  to  Proceeds  of  Sale  of  Ship.] — Moneys 
were  advanrcd  l>y  tiic  iilamiilV-  to  ."\I.  M..  upon 
the  agn.-emeni  tiiat  they  siiuuid  l)e  reinibuiscii  by 
the  proceeds  of  a  ship  then  being  Iniilt  in  New 
Brunswick,  and  of  lier  cargo,  which  weic  to  be 
consiinicd  by  M.  M.  to  the  plaintiffs  for  sale  ;  and 
a  bill  of  lading  of  the  cargo,  and  a  power  of 
attorney  from  the  registered  owner,  eiial>ling  the 
plaintiffs  to  sell  the  ship,  were  transmitted  by 
M.  M.  to  the  plaintiffs.  M.  M.  afterwards  trans- 
fcrre<i  the  ship  and  cargo  to  C.  and  G.  'J'lie  ship 
was  thereupon  regi.stered  in  the  names  of  C.  and  G. 
who  sold  the  ship  and  cargo  to  K.  and  P.,  and  the 
ship  was  then  registered  in  the  name  of  P.  A  new 
m.ister  was  appointed,  and  a  new  bill  of  lailing 
signed,  and  the  ship  and  cargo  were  consigned  by 
R.  and  P.  (ynth  n  ])ower  of  .attorney  from  1*.  to  sell 
the  ship)  to  R.  and  G.,  in  which  firm  all  the  mem- 
bers of  the  firm  of  R.  and  P.  were  partners,  except 
P.    The  plaintiffs  filed  their  bill  against  C.  and  G., 
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R.  and  P.,  and  R.  and  G.,  and  the  assignees  of 
M.  M.,  to  establish  a  lien  on  the  proceeds  of  the 
ship,  and  on  the  cargo,  under  their  agreement 
with  M.  M.  The  defendant  K.,  one  of  the  part- 
ners in  the  firms  of  R.  and  1*.  and  R.  and  G.,  was 
alone  within  the  jm-isdiction  and  served  with  the 
snbpa'na  : — Held,  that  in  the  absence  of  P.,  who 
appeared  to  be  the  registered  owner  of  the  ship, 
the  court  could  not  make  any  decree  establishing 
the  plaintiffs'  lien  on  the  proceeds  of  the  sale  of 
the  ship  ;  that,  although  it  appeared  that  the 
ship  had  been  sold  by  R.  and  G.,  pending  the  suit, 
under  the  power  of  attorney  from  P.,  and  that 
the  proceeds  had  been  accounted  for  by  R.  and 
G.  to  R.  and  P.,  no  fraud  being  proved  in  the 
transactions  under  which  those  firms  had  acqirired 
the  ship  and  the  proceeds,  the  plaintiffs  were  not 
entitled  to  any  relief  in  respect  of  the  proceeds 
of  the  sale  in  the  suit  in  which  R.  only  appeared  ; 
that  the  claim  of  the  plaintiffs  in  equity  to  the 
proceeds  of  the  ship  would  not  be  assisted  by 
proof  of  notice  by  P.  of  the  transactions  between 
the  plaintiffs  and  M.  M.  M'Calmont-v.  JRanJiiii, 
8  Hare,  1  ;  19  L.  J.,  Ch.  215  ;  14  Jur.  475.  S.  C, 
on  further  consideration,  2  De  G.  M.  &  G.  403  ; 
22  L.  J.,  Ch.  554. 

Judgment  Creditor  of  Equitable  Mortgagee.] 

— A  creditor  getting  judgment  against  a  ship 
that  is  subject  to  an  equitable  mortgage  is 
entitled  to  the  interest  of  his  debtor  in  the  ship, 
and  no  more.  De  WuJ/y.  Pltcairn,  17  W.  R.  914. 

Assignment  by  Bill  of  Sale,  in  Form  Absolute, 
held  to  be  Mortgage.] — See  Wltitjidd  v.  Parjitt, 
and  casen  supra,  col.  171. 

Agreement  to  give  Mortgage.] — Means  a  first 
mortgage.     Thunqjson  v.  Clark,  supra,  col.  172. 


3.  Mortgagor  in  Possession. 

Effect  of  Charterparty.] — Where  a  beneficial 
charterparty  has  been  entered  into  by  a  mort- 
gagor in  possession  of  a  ship  the  mortgagee 
cannot  object  to  the  charterparty  being  carried 
out  simply  upon  the  ground  that  the  effect  of 
carrying  out  the  charterparty  will  be  to  i-emove 
the  ship  out  of  the  jurisdiction  of  the  court,  and 
to  render  it  difficult  for  him  to  enforce  his  mort- 
gage security.  The  Fanclum,  50  L.  J.,  Adm.  4  ; 
5  P.  D.  173 ;  42  L.  T.  483  ;  29  W.  R.  339  ;  4  Asp. 
M.  C.  272. 

When  shares  in  a  ship  are  mortgaged,  posses- 
sion being  retained  by  the  mortgagors,  and  the 
managing  owner,  duly  appointed  by  all  the  co- 
owners,  including  the  mortgagors,  charters  the 
ship  for  a  foreign  voyage,  and  she  loads  and  is 
about  to  proceed  on  the  voyage,  the  mortgagee, 
even  though  he  takes  possession  of  his  shares 
before  the  sailing  of  the  ship  but  after  the 
making  of  the  charterparty,  cannot  arrest  the  ship 
or  demand  bail  in  an  action  brought  by  him  to 
compel  payment  of  his  mortgage  debt,  provided 
the  performance  of  the  charterparty  is  not  pre- 
judicial to  the  security  ;  and  the  court  will,  upon 
the  application  of  the  co-owners,  release  a  ship 
so  arrested,  and  will  condemn  the  mortgagee 
arresting  in  costs.  2Tie  Maxima,  39  L.  T.  112; 
4  Asp.  M.  C.  21. 

Where  a  mortgagor  of  a  ship  does  some  act 
which  prejudices  or  injures  the  security  of  the 
mortgagee,  the  declaration  in  17  &  18  Vict.  c.  104. 
ss.  70,  71,  that  the  mortgagor  is  to  be  deemed 
the  owner,  ceases  to  have   any   binding  effect 


against  the  mortgagee,  and  he  may  exercise  the 
powers  given  to  him  by  the  mortgage,  subject  to 
this  qualification — every  contract  entered  into  by 
the  mortgagor  in  possession  is  a  contract  which 
derives  validity  from  the  declaration  contained 
in  the  statute  of  his  continuing  to  be  the  owner. 
Such  contract  would,  however,  enure  for  the 
benefit  of  the  mortgagee,  on  his  giving  notice  tO' 
the  party  who  is  to  pay  the  mortgagor  under  that 
contract.  Collhis  v.  Lamport,  34  L.  J.,  Ch. 
196  ;  11  Jur.  (N.s.)  1  ;  11  L.  T.  497  ;  13  W.  R.  283. 

Therefore  where,  pending  a  mortgage,  the 
mortgagor  had  contracted  for  the  sale  of  the  ship, 
and  before  the  contract  was  completed  the  pur- 
chaser had  entered  into  a  charterparty  with  the 
plaintiff,  the  mortgagees,  on  the  bankruptcy  of 
the  mortgagor,  were  restrained  from  selling  or 
otherwise  dealing  with  the  ship  in  any  manner  in- 
consistent with  the  terms  of  the  charterparty.  lb. 

Where  a  mortgagee  took,  with  notice  of  a 
charterparty  entered  into  by  the  mortgagor,  an 
interlocutory  injunction  was  granted  restraining 
the  mortgagee  from  exercising  his  power  of  sale 
in  such  a  manner  as  to  interfere  vdth  the  rights 
of  the  charterer.  Pe  JMattas  v.  Gihson,  4  De  G. 
&  J.  276  ;  28  L.  J.,  Ch.  165,  498  ;  5  Jur.  (N.s.)  347, 
555  ;  7  W.  R.  100,  152,  403,  514. 

Eight  to  Possession  under.] — A.,  being  the 
owner  of  a  steamship,  mortgaged  it  to  B.,  and 
subsequently,  under  circumstances  held  to  shew 
acquiescence  by  B.,  entered  into  an  agreement  in 
contemplation  of  a  partnership  with  C,  by  the 
terms  of  which  C.  was  to  work  the  ship  for  A. 
till  further  notice,  paying  all  the  expenses  and 
receiving  all  the  profits,  A.  agreeing  to  indemnify 
him  against  loss,  if  any,  upon  a  periodical  state- 
ment of  accounts.  Subsequently  to  this  agree- 
ment B.  gave  notice  to  C.  of  the  mortgage,  and 
required  possession  of  the  ship.  The  ship  was 
being  employed  in  voyages  at  a  distance  froni 
England,  between  S.  and  T.,  and  was  at  that 
time  at  S.,  under  engagements  which  had  been 
entered  into  by  C.  with  third  parties,  with  respect; 
to  its  next  voyage  to  T.  The  ship  was  given  up 
to  B.'s  agent  at  T.  at  the  termination  of  its  next 
voyage  thither.  At  the  time  of  such  delivery  C. 
owed  to  the  crew  of  the  ship  a  large  sum  for 
wages,  which  entitled  them  to  proceed  against 
the  ship  in  the  admiralty  court ;  and  shortly 
after  the  delivery  of  the  ship  the  crew  took  such 
proceedings,  and  the  ship  was  seized  by  the 
officers  of  the  court.  B.,  after  suffering  much 
delay  and  loss,  paid  the  wages  and  obtained 
possession  of  the  ship.  In  an  action  of  trover  for 
the  ship,  brought  by  B.  against  C. : — Held,  that 
C.  was  entitled  to  retain  possession  of  the  ship 
till  its  arrival  at  T.,  in  order  to  fulfil  the  engage- 
ments incurred  before  notice.  Johmton  v.  Pcyal 
Mail  Steam  Packet  Co.,  37  L.  J.,  C.  P.  33  ;  L.  R. 
3  C.  P.  38  ;  17  L.  T.  445. 

Held,  also,  that  as  there  had  been  a  delivery  of 
the  ship  at  T.,  notwithstanding  it  was  subject  to 
a  maritime  lien  for  wages,  A.  was  not  entitled  to 
recover  on  a  count  for  trover.    lb. 

Constructive  Possession.] — A  mortgagee  may 
recover  upon  a  ship  mortgage,  though  never  in 
possession  of  the  ship,  if  the  mortgagor  has  given 
all  the  possession  he  can  give.  Pelchier  v.  Parsons, 
1  Kenyon,  38,  48. 

Mortgagor  of  three  hoys  suffered  by  mortgagee 
to  remain  in  possession,  and  to  work  them. 
Upon  his  bankruptcy  the  hoys  were  held  to  pass 
to  his  assignees  as  being  in  his  order  and  disposi- 
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tion.  Stephens  v.  Sole,  1  Ves.  352.  5,  C,  cited 
1  Atk.  157. 

Eight  to  Proceeds  of  Ship  Sold  in  Wages  Suit.] 

— Surplus  proceeds  of  ship  sold  in  wages  suit  not 
paid  out  to  mortgagees,  who  had  never  been  in 
possession  ;  ordered  to  remain  in  the  registry. 
The  Portsea,  2  Hag.  Adm.  84. 

A  mortgagee  in  possession  of  a  ship  sold  under 
a  decree  of  the  court  of  admiralty  for  the  pay- 
ment of  seamen's  wages,  is  entitled  to  the  re- 
mainder of  the  proceeds  after  payment  of  sea- 
men's wages  and  costs.  The  yejjtu/te,  Iludijes  v. 
Sims,  3  Knapp,  94. 

Eight  to  Charter  Mortgaged  Ship.] — R.,  owner 

of  a  ship,  having  mortgaged  it  to  the  defendants, 
contracted  with^L.  for  the  sale  of  the  ship  to  him, 
and  before  E.  became  finally  bound  by  the 
contract  L.  entered  into  a  charterparty  with  the 
plaintiffs.  Before  the  vessel  started  on  her 
voyage  R.  stopped  payment,  whereupon  the 
mortgagees  took  steps  towards  selling  the  ship. 
It  appearing  that  the  terms  of  the  charterparty 
would  not  damage  the  security,  an  injunction  to 
restrain  any  dealings  with  the  ship  inconsistent 
with  the  terms  of  the  charterparty  was  granted 
at  the  suit  of  the  plaintiffs.  Collins  v.  Lamport, 
34  L.  J.,  Ch.  I'JO  ;  11  Jur.  (N.s.)  1  ;  11  L.  T.  497  ; 
13  W.  E.  2S3. 

Mortgagor  no  Claim  for  Use  of  Ship.] — A 
mortgagee  out  of  possession  of  a  whaler  is  not 
entitled  as  against  the  mortgagor  or  his  assignee 
of  the  cargo  to  an  allowance  for  the  use  of  the 
ship.  Lunqton  v.  Ilorton,  5  Beav.  9  ;  11  L.  J., 
Ch.  233;  6  Jur.  357;  594. 

Order  and  Disposition.]— <S?e  cases  supra,  cols. 
151,  158. 

Mortgagees  Prejudiced.] — A  mortgagor  may 
not  so  deal  with  his  ship  as  to  materially  preju- 
dice his  mortgagees'  security.  Laminij  St'  Co.  v. 
Seater,  IG  Ct.  of  Se.-s.  Cas.  (4th  ser.)  828. 

Arrest  of  Ship— Freight.] — First  mortgagees 
to  whom  the  ship's  freight  had  been  assigned 
after  notice  of  a  second  mortgage,  although  they 
arrested  the  ship,  did  not  take  possession  of  her 
before  the  freight  was  paid  :— Held,  that  they 
were  not  liable  to  account  for  the  freight  as 
mortgagees  in  possession.  Having  received  it  as 
assignees  of  freight  they  were  entitled  to  it  as 
against  the  second  mortgagees,  altliough  the 
assignment  was  made  after  notice  of  the  sccoikI 
mortgage.  The  JJenwell  Tower,  72  L.  T.  ()G4  ;  8 
Asp.  M.  C.  15. 

Liability  of  Mortgagee  for  "Wages  and  Sup- 
plies.^— .-rue  JJaher  v.  JUickIr,  and  cu.scs,  t<ils. 
191,  seq. 

Mortgagor  taking  to  Sea  Mortgagees'  Man  in 
Possession.] — See  The  Fairport,  supra,  col.  94. 


}.     IlIGHTS  OF   MOETGAGEE. 

To  Sell  and  Use.]— Where  a  ship  has  been 
mortgaged  for  a  debt,  a  creditor  who  has  got 
judgment  against  a  registered  owner  of  the  ship 
cannot  take  and  sell  the  shij)  in  execution,  for  to 
do  so  would  be  to  defeat  the  rights  of  the  mort- 
gagee to  make  the  ship  available  a.«  a  security 
for  his  debt,  given  him  by  17  *o  18  Vict.  c.  l<ij, 
8.  70.  Kitchen  v.  Irvine,  8  El.  &  Bl.  789  ;  2K  L.  J., 
Q.  B.  46  ;  5  Jur.  (N.s.)  118. 


Semble.  that  a  mortgagee  of  a  ship  has  power, 
under  17  &  18  Tict.  c.  104,  s.  70,  to  use  as  well 
as  to  sell  the  ship.  European  and  Australian 
Royal  Mail  Co.  \.  Royal  JJail  Steam  Packet  Co., 
4  Kay  k  J.  676  ;  5  Jur.  (N.S.)  310. 

Tinder  what  Conditions.] — Where  a  mort- 
gagee of  a  steamship  took  possession  of  her,  and 
used  her  for  the  purposes  of  a  speculation  which 
resulted  in  a  loss,  and  subsequently  sold  her  dis- 
advantageously  : — Held,  that  he  must  himself 
bear  such  loss,  and  be  charged  with  the  value  of 
the  vessel  at  the  time  he  took  possession  of  her. 
Marriott  v.  Anchor  Rcrcr.sionarij  Co..  3  De  G. 
F.  &  J.  177  :  30  L.  J.,  Ch.  571  ;  7  Jur,  (x.s.)  713  ; 
4  L.  T.  590 ;  9  W.  R.  726. 

A  vessel  was  mortgaged  for  a  nominal  sum,  to 
secure  an  unascertained  balance  due  to  the  mort- 
gagee, with  power  to  sell  by  public  auction,  and,  in 
case  a  vessel  could  not  be  sold,  the  mortgagee  was 
to  hold,  enjoy  and  possess  the  free  use,  control  and 
possession  thereof  as  sole  owner,  until  the  full 
amount  of  his  claims  should  be  satisfied.  Default 
was  made  in  payment  of  the  sum  named  before 
the  real  balance  was  ascertained,  and  pending  an 
investigation  thereof  before  arbitrators,  the 
mortgagee  caused  the  vessel  to  be  sold  by  private 
contract : — Held,  that  such  sale  was  wrongful, 
and  not  warranted  by  the  conditions  of  the 
mortsaire.  Urouard  v.  Lumaresque,  3  Moore, 
P.  C.''4.57. 

Eight    to    Arrest — Eestraint    Action.]  —  A 

mortgagee  cannot  arrest  a  ship  for  tlie  purpose 
of  netting  security  for  her  safe  return.  The 
Highlander,  2  W.  Rob.  109. 

As  to  Sale  of  Vessel  at  the  Suit  of  a  Mortgagee 
of  Part.] — See  The  Fairlie,  post,  cul.  191. 

To  defend  Actions  against  Ship.] — The  mort- 
gagee may  come  in  and  defend  his  interest  in  the 
shi))  sued,  but  can  only  rely  on  defences  open  to 
the  owner  of  the  sliip.  The  Chieftain,  Br. 
i:  Lush.  104  :  32  L.  J..  Adm.  Iii6  ;  9  Jur.  (N.S.) 
388;  8  L.  T.  12(i;  11  W.  U.  537. 

To  receive  Freight— Extent  of  Eight.]— A 
mortgagee  of  a  ship  dues  not,  ordinarily  si)eaking, 
obtain,  by  the  mortgage  alone,  a  transfer,  by 
way  of  contract  or  assignment,  of  the  right  to 
freight;  tlie  mortgagor  remains  the  dominus  of 
the  ship,  with  regard  to  everything  relating  to 
its  emplovment,  or  nonemployment,  or  to  any 
rate  of  freight  to  be  earned  by  its  employment, 
until  the  mortgagee  takes  possession.  The  mort- 
gagee on  taking  p(»se>;si(in  becomes  tlic  owner, 
and  it  is  by  virtue  of  that  ownership,  and  not  by 
virtue  of  anv  antecedent  contract  or  right,  that 
he  is  entitled  to  receive  the  freight,  wliich,  by 
contract  or  otherwise,  is  lawfully  iiayaljlo.  Keith 
V.  Riirroirs,  46  L.  J.,  C.  1'.  ^01  :  2  App.  ("as.  63()  ; 
37  L.  T.  291  ;  25  W,  R.  831  ;  3  A.sp,  M.  C.  481— 
II.  L.  (E.) 

M.  mortgaged  his  ship,  then  in  California,  to 
K.  ii  Co.,  but  the  moitgage  was  nfit  registered. 
A  cargo  was  afterwards  jiut  on  board  in  Cali- 
fornia on  account  of  the  ship,  and  bills  of  lading 
were  drawn  for  a  nominal  freight  of  1*.  per  ton. 
Before  tlie  f-hip  arrived  in  England.  1'..  k  Co., 
!  without  notice  of  the  mortgage,  advanced  money 
j  to  M.  on  the  security  of  tlje  carc-o.  and  then  solJ 
the  cargo  to  J.  by  a  contract  containing  the  fol- 
lowing clause:  "As  cargo  is  coming  on  ship's 
I  account,  freight  is  to  be  computed  at  !J5s.  per 
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ton,  and  invoice  to  be  rendered  accordingly." 
M.  paid  for  the  cargo  and  received  the  bills  of 
lading,  and  handed  them  to  B.  &  Co.,  with  an 
assignment  indorsed  of  his  interest  in  "  the 
within  freight"  expressed  to  be  '•  at  the  rate  of 
5.5.S'.  per  ton,  and  not  the  nominal  amount  of  Is. 
per  ton."  K.  &  Co.  registered  their  mortgage, 
and  on  the  arrival  of  the  ship  took  possession, 
and  claimed  freight  at  the  rate  of  55.?.  per  ton  : 
— Held,  that  the  sum  of  55s.  per  ton  was  not 
really  freight,  but  was  part  of  the  price  of  the 
cargo  kept  back  till  the  arrival  of  the  ship,  and 
that  the  mortgagees  were  not  entitled  to  more 
than  Is.  per  ton,  the  freight  specified  in  the  bills 
of  lading.     lb. 

The  first  registered  mortgagee  of  a  ship,  by 
taking  possession  of  her  before  the  freight  is 
completely  earned,  obtains  a  legal  right  to 
receive  the  freight,  and  to  retain  thereout  not 
only  what  is  due  on  bis  Hrst  inortgage,  but  also 
the  amount  of  any  subsequent  charge  which  he 
may  have  acquired  on  the  freight,  in  priority  to 
every  equitable  charge  of  which  he  had  no  notice  ; 
and  it  makes  no  difEerence  that  a  subsequent 
incumbrancer  was  the  first  to  give  notice  to  the 
charterers  of  his  charae  on  the  freight.  Liverpool 
Marine  Credit  Co.  y.^ Wilson,  41  L.  J.,  Ch.  798  ; 
L.  R.  7  Ch.  507  ;  26  L.  T.  717  ;  20  W.  E.  665. 

The  mortgage  of  a  ship  carries  with  it  a  right 
to  receive  the  freight  eai'ned  by  the  ship  ;  and 
although  the  mortgagee  cannot  recover  back 
from  the  mortgagor  freight  which  he  has  allowed 
the  mortgagor  to  receive,  yet  he  may  at  any  time 
intercept  the  freight  by  giving  notice  to  the 
mortgagor,  consignee,  or  charterer  that  he  in- 
tends to  exercise  his  right  of  property,  and  to 
require  the  freight  to  be  paid  to  him.  Wdso7i 
V.  Wilson,  il  L.  J.,  Ch.  423  ;  L.  R.  14  Eq.  32  ; 
26  L.  T.  346  ;  20  W.  E.  436. 

The  owner  of  a  ship  assigned  the  freight  not 
yet  earned,  and  three  days  afterwards,  with  the 
knowledge  of  the  assignee,  mortgaged  the  ship 
to  persons,  and  the  mortgagees  registered  their 
mortgage.  The  assignee  neglected  to  give  notice 
of  his  claim  upon  the  freight  to  the  mortgagees  : 
— Held,  that  the  assignee  was  not  entitled  to  set 
up  any  right  to  such  freight  in  opposition  to  the 
rights  of  the  mortgagees.     Ih. 

When  an  entire  ship  is  in  mortgage,  in  order 
to  defeat  the  right  of  the  mortgagor  to  receive 
the  fieight,  the  mortgagee  must  take  possession 
cf  her  before  the  completion  of  her  voyage ;  but 
where  the  mortgagor  of  certain  shares  is  ship's 
husband,  if  the  mortgagees  join  with  the  owners 
of  the  other  shares  in  the  ship  in  the  appoint- 
ment of  a  new  ship's  husband  before  the  com- 
pletion of  the  voyage,  the  mortgagor  loses  all 
rieht  as  ship's  husband  to  receive  the  freight. 
IJei/noii  v.  Godden,  48  L.  J.,  Ex.  80  ;  3  Ex".  D. 
263  ;  39  L.  T.  82  ;  26  W.  R.  672— C.  A. 

In  August,  1876,  R.  was  mortgagor  of  certain 
shares  in  a  vessel,  and  also  was  acting  as  ship's 
husband,  and  the  defendant  was  charterer  of  the 
vessel  for  the  voyage  upon  which  she  was  then 
employed.  R.  obtained  from  the  plaintifi  a  loan 
of  200Z.,  and  by  a  letter  dated  the  30th  of  August 
requested  the  defendant  to  pay  to  the  plaintiff 
the  freight  due  on  the  charter.  On  the  20th  of 
September  the  mortgagees  of  R.'s  shares  and  the 
owners  of  the  other  shares  ai)pointed  E.  ship's 
husband  in  place  of  R.  Upon  the  11th  of 
October  the  vessel  comideted  her  voyage,  and 
upon  the  14th  began  to  discharge  her  cargo ; 
upon  the  16th  the  defendant  sent  to  the  plaintiff 
a  cheque   for  'IWl.,  which    he    afterwards   dis- 


honoured, E.  having  claimed  the  amount  of  the 
freight : — Held,  that  the  plaintiff  could  not 
maintain  an  action  to  recover  the  amount  of  the 
cheque.     lb. 

A  mortgagee  may  entitle  himself  to  freight  bj 
taking  possession  of  the  ship.  Gibson  v.  Tiigo- 
6  Hare,  112. 

First  mortgagees  to  whom  the  ship's  freight 
had  been  assigned  after  notice  of  a  second  mort- 
gage, although  they  arrested  the  ship,  did  not 
take  possession  of  her  before  the  freight  was 
paid  : — Held,  that  they  were  not  liable  to  account 
for  the  freight  as  mortgagees  in  possession. 
Having  received  it  as  assignees  of  freight,  they 
were  entitled  to  it  as  against  the  second  mort- 
gagees, although  the  assignment  was  made  after 
notice  of  the  second  mortgage.  The  Benwell 
Tower,  T2  L.  T.  644  ;  8  Asp.  M.  C.  15. 

Before  the  mortgagee  obtained  possession  of 
the  ship,  the  charterers  and  consignees  of  cargo 
sold  to  the  shipowner  part  of  the  cargo  by  way 
of  discharge  of  the  freight : — Held,  that  the 
mortgagee  was  not  entitled  to  the  freight.  Bel- 
fast Harbour  Commissioners  v.  Laictker,  17  Ir., 
Ch.  E.  54. 

A.,  a  shipowner,  mortgaged  a  ship,  then  on  her 
road  home,  to  B.,  and  afterwards  gave  a  written 
authority  to  C,  to  whom  he  was  indebted,  to 
receive  the  ship's  freight.  A.,  becoming  bank- 
rupt, his  assignees,  under  an  order  in  bankruptcy, 
sold  the  equity  of  redemption  in  the  ship,  and, 
after  deducting  the  amount  due  to  them,  paid 
the  balance  into  court  under  the  Trustee  Relief 
Act  : — Held,  that  C.'s  claim  for  freight  could  not 
be  sustained,  no  notice  of  the  assignment  by  A. 
having  been  given  to  the  charterers  or  their 
agents.  Pride  of  Wales  and,  Annie  Lisle  (^Owners 
of),  Ln  re,  15  L.  T.  606  ;  15  W.  R.  381. 

Held,  also,  that  it  was  not  necessary  that  the 
mortgagors  should  admit  the  accuracy  of  the 
mortgagee's  account,  in  order  to  entitle  them  to 
payment  of  the  fund  in  court.    1  b. 

The  plaintiff,  la  shipowner,  in  July  sold  the 
ship  to  D.,  of  the  firm  of  D.  Y.  &  Co.,  and 
received  in  payment  of  the  price  the  draft  of 
D.  Y.  &  Co.  on  B.  at  twelve  months.  In  Sep- 
tember the  ship  sailed  from  London  to  San 
Francisco,  and  thence  on  a  seeking  voyage  home. 
In  June  following  the  captain  sent  out  by  D. 
chartered  her  to  load  flour  for  Sydney.  Some 
days  before  the  bill  of  exchange  became  due, 
D.  Y.  &  Co.  reqttested  the  plaintiff  to  renew  it, 
which  he  agreed  to  do  upon  having  the  ship 
transferred  to  him  as  security.  The  ship  was 
accordingly  transferred  to  him  by  an  assignment 
in  form  absolute.  In  October  the  captain,  who 
had  no  knowledge  of  the  assignment,  received 
l.OOOZ.  on  accoitnt  of  freight,  and  remitted  it  to 
D.  Y.  &  Co.  In  November'  D.  Y.  &  Co.  became 
bankrupt : — Held,  that  the  court  could  treat  the 
assignment  according  to  its  real  nature  as  a 
mortgage  ;  and  that  the  mortgagee,  not  having 
taken  possession,  was  not  entitled  to  the  freight. 
Gardner  v.  Cazcmve,  1  H.  &  N.  423  ;  23  L.  J., 
Ex.  17  :  5  W.  R.  195. 

Under  an  assignment  of  a  ship,  and  her  present 
and  future  cargo,  freight  and  earnings,  by  the 
owner,  for  securing  to  the  assignees  all  moneys 
which  they  had  advanced,  or  might  become 
liable  to  pay  on  account  of  the  vessel  and  her 
cargo,  which  they  had  furnished  the  means  of 
purchasing  : — Held,  the  assignee.s,  who  were  also 
the  ship's  agents,  were  entitled  to  retain  a  bill 
which  was  given  for  the  purchase  of  part  of  the 
homeward   cargo,   and    was   remitted,   but    not 
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indorsed,  to  them  by  the  owner,  notwithstandino; 
he  denied  that  it  was  remitted  in  payment,  and 
stated  that  they  had  not  paid  ;  and,  contrary  to 
an  express  understanding,  had  left  him  person- 
ally liable  to  some  of  the  debts  incurred  in 
fitting  out  the  vessel ;  and  an  injunction  which 
had  been  obtained  by  the  assignees,  restraining 
an  action  of  trover  for  the  bill,  was  continued 
until  the  hearing.  CuTtis  v.  Auber,  1  Jac.  & 
Walk.  526. 

A  part  owner  of  a  ship,  whose  share  was  subject 
to  a  mortgage,  agreed  with  the  other  part  owner 
(whose  share  was  not  subject  to  any  mortgage), 
but  without  the  concurrence  of  the  mortgagee, 
to  purchase  guano  on  the  joint  account  of  the 
two  part  owners,  and  bring  it  in  the  ship  to 
England.  On  the  completion  of  the  voyage,  and 
when  the  cargo  was  about  to  be  discharged,  the 
mortgagee  took  possession  : — Held,  that  he  had 
no  claim  against  the  owner  of  the  mortgaged 
share  for  freight,  and  could,  at  the  utmost,  only 
claim  to  adopt  the  mortgagor's  contract,  and 
stood  in  his  place  as  to  the  profits  of  the  adven- 
ture after  deducting  all  expenses.  Alcvander  v. 
SimiHS.  o  De  G.  M.  &  G.  57  ;  2  Eq.  Eep.  8G1  ;  23 
L.  J.,  Ch.  721  ;  2  W.  E.  329. 

By  the  mortgage  of  a  shii>,  under  the  17  &:  IS 
Vict.  c.  104,  the  legal  right  to  the  freight  is 
transferred.  Dohbyii  v.  Coincrford,  10  Ir.  Ch.  E. 
327. 

In  October,  1S83,  W.  mortgaged  to  the  plaintiflE 
certain  shares  in  a  ship.  Subsequently  AV.,  who 
was  captain  and  ship's  husband  of  the  ship, 
incurred  liabilities  to  the  defendants  for  goods 
supplied  to  and  disbursements  made  for  the  ship. 
In  March,  18S6,  the  ship  was  chartered  for  a 
voyage  from  Montreal  to  Liverpool,  the  freight 
being  payable  one-third  at  Quebec,  and  two- 
thirds  on  right  delivery  of  the  cargo  in  Liverpool. 
Immediately  upon  arrival  of  the  ship  in  Liver- 
pool the  plaintifiEs  took  possession,  and  gave 
notice  to  the  owners  of  the  cargo  to  pay  the 
freight  to  them.  The  defendants  afterwards 
obtained  judgment  against  W.,  and  obtained  t 
garnishee  orders  upon  the  receivers  of  the  cargo, 
attaching  the  freight  due  from  them  : — Held, 
that  the  defendants  had  no  right  to  the  freight 
as  against  the  plaintiffs.  Jiq)^)  v.  Camjihcll,  57 
L.  J.,  Q.  B.  T'J. 

A  vessel  was  chartered  to  proceed  to  A.,  there 
take  in  a  cargo  to  be  shipi^d  by  the  charterers, 
and  return  direct  to  London.  After  the  ship's 
arrival  in  the  port  of  London,  and  whilst  the 
cargo  was  in  cour.se  of  delivery,  a  mortgagee, 
under  an  ordinary  statutory  mortgage  made 
prior  to  the  date  of  the  charterparty,  took  pos- 
session : — Held,  that  lie  thereby  acquired  a  right 
to  the  freight  in  priority  to  an  assignee  of  the 
frei'.dit  by  a  dc'd  executed  sub.--equeutly  to  the 
charterparty,  notice  of  which  had  been  given  to 
the  chai-tcrers.  lirmon  v.  Tainier,  37  L.  J.,  Ch. 
*)23  ;  L.  11.  3  Ch.  5'J7 ;  18  L.  T.  G21  ;  IG  W.  E. 
8.S2. 

Eegistcrcd  assignee  of  freight  preferred  to 
unregistered  transferee  of  part  of  ship.  Lindsay 
V.  Crihhii.  supra,  col.  29. 

Charge  by  Managing  Owner — Appointment  of 
Beceiver  of  Freight— Rights  of  Co-owners.] — In 

an  action  in  iicrsonani  \>y  a  plaiutill  claiiidng  to 
be  equitable  mortgagee  of  the  foreign  ship  "  F."' 
and  her  freight,  to  secure  a  liability  incurred  by 
him  in  accepting  bills  of  exchange  which  had 
been  drawn  by  the  managing  owner,  it  appeared 
that  the  alleged  mortgage  was  given  to  the  plain- 
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tiff  by  the  managing  owner  :  that  the  plaintiff, 
when  he  accepted  the  bills,  thought  the  manag- 
ing owner  was  sole  owner,  and  that  it  was  subse- 
quently sworn  on  affidavit  that  the  managing 
owner  was  only  a  part  owner,  but  it  did  not 
appear  whether  the  amount  of  the  biUs  was  in 
fact  expended  on  the  purposes  of  the  ship.  The 
"  F."  was  in  an  English  port  under  charter  to 
carry  cargo  to  a  foreign  port,  when,  on  application 
by  the  plaintiff,  an  order  was  made  appointing  a 
receiver,  and  authorising  him  to  proceed  with 
the  ship  to  the  foreign  port,  and  there  receive 
the  ship  and  all  the  freight  due  upon  the  voyage. 
The  defendants  appealed  :  —  Held,  that,  even 
assuming  the  managing  owner  to  be  only  a  part 
owner,  yet  that,  as  it  did  not  appear  that  the 
amount  of  the  bills  was  not  expended  solely  for 
the  purposes  of  the  ship,  the  court  had  authority 
to  appoint  a  receiver  to  receive  the  whole  of  the 
freight,  and  that,  in  the  circumstances,  it  was 
expedient  that  the  order  should  stand.  Burn  v. 
Ho-lofwn,  or  The  Faust,  5G  L.  T.  722  ;  6  Asp. 
M.  C.  12G— C.  A. 

See  also  tit.  XIII.  Feeight,  as  to  right  of 
mortgagee  to  freight. 

Mortgagee  intervening  in  Bottomry  Suit  to 
get  Freight  brought  in.] — See  The  Percy, 
infra,  col.  218. 

Freight  in  hands  of  Foreigner  Abroad — Ser- 
vice of  Notice  of  Writ.] — The  tirst  mortgagee  of  a 
ship,  with  power  to  collect  the  freight,  brought 
an  action  against  the  second  mortgagee  (whose 
mortgage  contained  an  assignment  of  the  freight) 
and  others,  claiming  an  account  and  payment 
out  of  the  freight  of  the  amount  he  had  paid  for 
wages  of  the  crew,  and  the  wages  and  disburse- 
ments of  the  master.  The  freight  was  in  the 
hands  of  E.  &  Co.,  foreigners,  resident  abroad, 
to  whom  it  had  been  paid  as  agents  of  the  second 
mortgagee,  and  who  claimed  to  retain  it  in  satis- 
faction of  a  debt  due  to  them  from  their  prin- 
cipal. The  plaintiff  sought  to  make  E.  &  Co. 
defendants  to  the  action: — Held,  that  Ord.  XI. 
r.  1,  did  not  apply,  and  leave  to  serve  notice  of 
the  writ  out  of  the  jurisdiction  refused.  McStc- 
plbeiis  V.  Carnegie,  40  L.  J.,  Ch.  397  ;  42  L.  T. 
309  ;  4  Asp.  M.  C.  215— C.A. 

Mortgage  without  Notice  of  prior  Agreement 
for  use  of  Ship— Sale  by  Mortgagee— Right  of 
Purchaser  to  Certificate  of  Registry.]  —  The 
owner  nf  a  ship  (•nteicd  intu  a  cuitraft  with  a 
company  that  the  ship  should  sail  as  one  of  the 
company's  line.  He  subsequently  mortgaged  her 
without  notice  of  the  contract,  and  tin;  niorlgagoe, 
after  the  death  of  the  owner,  and  while  the  con- 
tract w.as  in  force  sold  the  ship,  the  purci:a.ser 
having  notice  of  the  contract : — Held,  that  such 
contract  was  not  binding  upon  the  purchaser, 
and  that  in  .any  case  he.  being  the  duly  legis- 
tered  owner,  was  entitle<l  to  have  the  certifii-ato 
of  registry  of  the  ship  delivered  up  to  him  by 
the  company  in  whose  |)Ossession  it  was.  The 
Cdtlr  Kln<i,  G3  L.  J.,  Aim.  37  ;  [1894]  V.  175  ; 
6  E.  754  ;  70  L.  T.  5G2  ;  7  Asp.  M.  C.  440. 

Co-ownership  Action— Mortgagee  intervening 
— Release  of  Ship.] — When  a  part  owner  nf  a 
shii)  institute-,  a  >uil  against  the  ship,  claiming 
as  against  his  co-owner  an  account  and  a  sale  of 
the  ship,  a  registered  mortgagee,  holding  a  mort- 
gage which  would  not  be  satisfied  by  a  sale  of 
the  ship,  is  entitled,  on  intervening  in  the  suit, 
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to  a  release  of  the  ship,  and  to  his  costs  from 
the  time  of  his  claiming  the  release.  The  Eastern 
Belle,  33  L.  T.  2U  ;  3  Asp.  M.  C.  19. 

Ship's  Expenses  after  taking  Possession.] — 
:Morti;agees  in  possession  of  a  ship  held  not 
entitled  to  prove  against  the  bankrupt  mort- 
gagor's estate  for  the  ship's  expenses  after  they 
had  taken  possession.  Hoicden,  Ex  parte,  Llther- 
hind,  In  re,  2  Mont.  D.  &  D.  574  ;  11  L.  J.,  Bk.  19. 

Mortgagee  not  bound  to  Charter — Equitable 
Eights  in  Ship.] — A  mortgagee  of  a  ship  has 
a  power  of  sale  by  his  security.  The  ship  arrived 
at  Glasgow,  and  the  mortgagee  advertised  her 
for  sale  by  public  roup  in  Scotland.  An  inter- 
dict of  the  Scotch  court  was  obtained  to  suspend 
the  sale.  In  the  meantime,  the  parties  claim- 
ing other  interest  in  the  ship,  proposed  to  the 
mortgagee  to  enter  into  a  charterparty  for  a 
voyage  of  the  ship,  pending  the  disputes  which 
had  arisen.  The  mortgagee  refused  to  enter 
into  such  charterparty.  The  ship  afterwards 
arrived  at  Liverpool : — Held,  that  the  mortgagee 
had  a  clear  right  to  refuse,  as  being  a  speculation 
which  could  not  be  imposed  upon  him.  Samuel 
V.  Jones,  7  L.  T.  760. 

Held,  also,  that  the  interdict  having  thrown 
a  cloud  upon  the  mortgagee's  title,  he  was 
entitled  to  a  decree  for  a  sale,  and  an  account 
as  against  all  parties  claiming  an  interest  in 
the  ship.     lb. 

By  25  &  26  Vict.  c.  63,  s.  3,  the  court  has 
jurisdiction  over  all  equitable  rights  and  claims 
of  owners  and  mortgagees  of  ships.     /  b. 

Arrest  before  Mortgage  Debt  due — Release 
of  Ship.] — Where  the  registered  mortgagees  of 
a  ship  instituted  an  action  in  rem  as  mortgagees 
for  possession,  and  the  ship  was  arrested  therein 
before  the  mortgage  money  became  due,  and 
without  any  default  on  the  part  of  the  mortgagor, 
the  court,  being  of  opinion  upon  the  facts  that 
the  ship  was  not  being  dealt  with  so  as  to  impair 
the  mortgagee's  security,  ordered  her  release. 
TJie  Blanche,  58  L.  T.  592  ;  6  Asp.  M.  C.  272. 

Arrest  of  Ship  for  Disbursements — Payment 
by  Mortgagees — Liability  of  Owners  to  repay.] 

— The  plaintiffs  were  the  registered  mortgagees 
of  forty-eight  sistA'-fourth  shares  in  a  ship,  the 
defendants  being  the  owners  of  the  residue  of 
siich  shares.  The  captain,  having  incurred  a 
debt  for  necessary  disbursements  made  by  him, 
instituted  proceedings  in  rem  against  the  ship 
and  arrested  her  in  the  admiralty  division.  The 
plaintiffs,  in  order  to  obtain  the  release  and  get 
possession  of  the  ship,  paid  the  captain's  claim, 
together  with  the  costs  of  the  proceedings  : — 
Held,  that  as  the  pjlaintiffs  were  compelled  under 
pressure  of  law  to  pay  the  sum  in  question  in 
order  to  release  the  ship  from  arrest  and  get 
possession  of  her,  there  was  an  implied  promise 
on  the  part  of  the  defendants  to  repay  them 
that  sum,  inasmuch  as  the  mortgagor  and  the 
defendants  (the  co-owners)  were  liable  to  the 
captain  for  the  disbursements  made  by  him.  The 
Orchis,  59  L.  J.,  Adm.  31  ;  15  P.  D.  38  :  62  L.  T. 
407  ;  38  W.  L.  472  ;  6  Asp.  M.  C.  501— C.  A. 

Fraudulent  Preference.]  —  The  court  will, 
under  the  17  &  18  Vict.  c.  104,  s.  65,  restrain  a 
mortgagee  of  a  ship  from  dealing  with  the  ship 
in  such  a  manner  as  would  enable  him  to  obtain 
the  benefit  of  a  fraudulent  preference,  and  will 


exercise  such  power  of  restraint  for  a  definite 
period,  without  requiring  the  applicant  to  file  a 
bill.     The  Regatta,  6  N.  R.  248. 

Mortgagee  preferred  to  Material    Men.] — ^A 

British  colonial  vessel  was  mortgaged  by  her 
owners.  The  mortgage  was  duly  registered 
under  the  Merchant  Shipping  Act,  1854.  In 
February,  1868,  whilst  lying  in  the  port  of 
London,  the  material  men,  on  the  order  of  the 
master,  did  work  and  furnished  supplies  to  the 
ship  necessary  to  put  her  in  a  seaworthy  condi- 
tion. In  July,  1868,  the  mortgagee  executed  an 
instrument  transferring  the  mortgage  to  B.  This 
transfer  was  without  any  valuable  consideration, 
and  was  not  registered,  being  made  to  enable 
him  to  take  charge  of  the  ship  for  the  mortgagee. 
In  the  same  month  B.  took  possession  of  the 
ship.  The  material  men  having  instituted  a  suit 
against  the  ship  to  recover  the  amount  due  to 
them  for  the  work  and  supplies,  B.  intervened. 
At  the  time  of  the  institution  of  the  suit,  the 
ship  was  under  the  arrest  of  the  court,  at  the 
instance  of  two  of  her  crew  who  had  instituted 
a  cause  of  wages  ;  the  owners  of  the  ship  were 
domiciled  in  Nova  Scotia.  The  ship  having  been 
sold,  the  proceeds  were  found  insufficient  to 
satisfy  the  claim  of  the  material  men  and  the 
mortgage  debt : — Held,  that  the  assignee  of  the 
mortgagee  was  entitled  to  have  his  mortgage 
debt  satisfied  before  the  material  men  were  paid 
the  amount  of  their  claim.  Johnson  v.  Blach, 
The  Two  Ellens,  8  Moore,  P.  C.  (N.s.)  398  ;  41 
L.  J..  Adm.  33  ;  L.  R.  4  P.  C.  161  ;  26  L.  T.  1  ; 
20  W.  R.  592  ;  1  Asp.  M.  C.  208— P.  C. 

Mortgagee  postponed  to  Maritime  Liens.] — 
A  mortgagee  of  a  ship  and  freight  is  subject  to 
bottomry,  salvage,  or  wages  liens  accruing  after 
the  date  of  his  mortgage.  The  Bowthorpe,  2 
W.  Rob.  73. 

Masters'  lien  for  Wages — Sale  of  Ship  by 
Master  subsequent  to  Mortgage  by  him.] — 
Where  the  captain  of  a  ship  mortgaged  her 
whilst  on  her  voyage,  and  the  ship,  having 
become  unseaworthy  by  stress  of  weather,  was 
sold,  and  a  bill  for  the  proceeds  drawn  upon  the 
purchaser,  and  indorsed  to  the  defendant,  the 
captain ;  the  court,  being  satisfied  that  the  bill 
represented  the  ship,  granted  an  injunction 
against  the  defendant,  who  was  threatening  to 
put  in  force  the  bill  to  satisfy  his  claim  of  lien. 
Lister  V.  Payn,  11  Sim.  348. 

Eights  of  Creditor  of  Mortgagor  as  against 

Mortgagee.] — There  is  notliing  in  17  &  18  Vict. 
c.  104,  enabling  a  creditor  of  the  mortgagor  to 
seize  and  sell  a  mortgaged  ship,  and  the  exercise 
of  such  a  right  by  him  is  inconsistent  with  the 
right  of  the  mortgagee,  even  though  the  mort- 
gagee has  agreed  on  his  mortgage  not  to  exercise 
his  statutory  power  of  sale  until  a  date  subse- 
quent to  a  seizure  by  an  execution  creditor  of 
the  mortgagor.  BicMnson  v.  Kitchen,  8  El.  &  Bl. 
789. 

Bond  by  Mortgagee  not  in  Possession  to 
prevent  Sale  of  Ship  by  Foreign  Court— Chan- 
cery Jurisdiction.] — The  owner  of  a  British 
ship,  having  mortgaged  it  in  England,  employed 
a  Liverpool  firm  to  consign  it  to  their  agents  at 
New  Orleans.  As  the  New  Orleans  firm  happened 
to  be  creditors  of  the  owner,  the  Liverpool  firm, 
in  consideration  of  their  having  the  consign- 
ment   instructed  their  agents  not  to  proceed 
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against  the  ship  at  New  Orleans,  but  to  remit 
the  proceeds  to  the  mortgagees.  Afterwards, 
the  Liverpool  firm  getting  into  difficulties,  some 
of  the  mortgagees  insisted  on  the  consignments 
being  changed,  and  the  Liverpool  firm  with- 
drew their  instructions.  When  the  ship  arrived, 
the  New  Orleans  firm  brought  actions  in  their 
courts  against  the  owner  ;  and,  as  the  courts  of 
Louisiana  do  not  recognise  the  rights  of  mort- 
gagees without  possession,  writs  of  attachment 
were  obtained,  under  which  the  ship  was  seized. 
The  mortgagees  then,  to  prevent  the  ship  being 
sold,  gave  to  the  New  Orleans  firm  bonds  for 
the  amounts  to  be  recovered  in  the  actions,  upon 
which  the  ship  was  released.  The  mortgagees 
filed  a  bill  to  restrain  the  holders  of  the  bonds 
from  suing  on  them,  and  to  have  the  bonds 
delivered  up  : — Held,  that  the  court  had  no 
jurisdiction  to  stay  proceedings  on  the  bonds  ; 
first,  because  the  court  would  not  have  re- 
strained execution  of  the  attachment  at  New 
Orleans,  as  it  could  not  have  placed  all  the 
creditors,  foreign  and  domestic,  on  an  equal 
footing ;  secondly,  because  if  it  could  have 
done  so,  the  mortgagees  should  have  sought  to 
restrain  the  attachment,  and  not  have  placed 
themselves  in  a  worse  position  by  giving  the 
bonds  ;  and,  thirdly,  because  if  the  prayer  was 
granted,  the  courts  of  New  Orleans  would  never 
in  future  release  an  English  ship  on  the  bond 
of  a  morti^agee.  Liwrpool  Marine  Credit  Co.  v. 
Hunter,  il  L.  J.,  Ch.  38t]  ;  L.  E.  3  Ch.  479  ;  18 
L.  T.  749  ;  16  W.  R.  1090. 

Mortgagee  bidding  at  Sale.] — Mortgagee  of 
a  ship  allowed  to  bid  for  her  at  a  sale  by  the 
court.     The   WUsom,  1  W.  Rob.  172. 

Improper  Sale  by  Mortgagee.] — A  ship  was 
mortgaged  to  secure  an  unascertained  balance  due 
to  the  mortgagee,  wth  power  to  sell  by  auction  ; 
and  in  case  the  ship  could  not  be  sold,  to  hold  and 
enjoy  the  ship  as  owner  until  the  debt  should  be 
satisfied.  Before  the  sum  due  was  ascertained  by 
arbitrators  the  mortgagee  sold  by  private  con- 
tract : — Held,  that  such  sale  was  wrongful,  and 
that  the  mortgagee  was  liable  for  the  value  of  the 
ship  after  deducting  the  amount  of  his  mortgage 
debt.    Jirouard  v.  DHmaresque,  3  Moore,  P.  C.  157. 

Mortgagee  selling  after  tender  of  Sum  due  on 

the  Mortgage.] — \  inoitgagee  who  sells  the  ship 
wiieii  th'j  amount  (kie  on  the  mortgage  has  Ijcen 
tendered  to  him,  is  liable  to  pay  the  mortgagor 
the  value  of  the  ship  bevond  that  sum.  M^'Lartif 
V.  Middletnn.  '.)  W.  R  Hfil  ;  on  app.  4  L.  T.  8.J2'; 
10  VV.  R.  219  (L.JJ.  diflering). 

Sale  by  First  Mortgagee  with  Assent  of 
Becond  Mortgagee — Surplus  Proceeds.  — A.,  the 
first  mortgagee  of  a  siiip,  with  tiie  sanction  and 
authority  of  I).,  second  mortgagee,  sold  her  and 
received  the  proceeds,  which  exceeded  the  amount 
due  to  him  : — Held,  that  A.  was  accountable  to 
B.  in  the  character  of  trustee  for  the  surjjlus. 
Tanner  \.  Heard,  23  Beav,  5.'3.'5  ;  3  Jur.  (N.s.)  427  ; 
6  W.  R.  420. 

Surplus  Proceeds.] — Right  of  mortgagors  to 
have  payment  out  of  court  without  admitting 
accuracy  of  account.  See  The  Pride  of  Walcn, 
Tlie  Annie  Lisle  (^Owiwrs),  In  re,  supra,  col.  180. 

Sale  — "  Just  Allowances." ]^A  ship  was  mort- 
gaged to  the  defendant  to  secure  a  sum  exceed- 
ing l,400i. ;   the  mortgage  was  duly  registered, 


and  the  defendant  took  possession  of  the  ship 
and  advertised  her  for  sale.  Before  the  sale  the 
plaintiff,  who  held  a  mortgage  on  the  ship,  made 
and  registered  after  .the  date  of  the  registration 
of  the  mortgage  to  the  defendant,  instituted  a 
suit  against  the  ship  to  enforce  his  mortgage, 
and  caused  the  ship  to  be  arrested.  The  defen- 
dant, to  obtain  the  release  of  the  ship,  paid  oOOZ. 
into  court  in  lieu  of  bail.  The  ship  was  sold 
by  the  defendant,  and  the  proceeds  were  insuffi- 
cient to  satisfy  the  defendant's  mortgage.  The 
plaintiff,  when  the  cause  was  ripe  for  hearing, 
abandoned  the  suit.  The  court  condemned  the 
plaintiff  in  costs,  and  ordered  him  to  pay  to  the 
defendant  interest  on  the  .500L  paid  into  court. 
The  Western  Ocean,  L.  R.  3  A.  &;  E.  38. 

The  mortgagees  of  a  ship  having  seized  it  and 
advertised  it  for  sale,  the  mortgagors  brought  an 
action  against  them  for  redemption,  and  moved 
for  an  injunction  to  restrain  the  sale,  when, 
upon  the  mortgagees  undertaking  not  to  proceed 
with  the  sale,  a  decree  was  taken  by  consent  in 
the  action,  directing  an  account  of  what  was  due 
on  the  mortgage  for  "  principal  and  interest," 
and  redemption  on  payment  by  the  mortgagors 
of  the  amount  certified  : — Held,  that  the  mort- 
gagees were  justified  in  seizing  ti'C  ship,  and 
that,  in  taking  the  account  directed,  they  were 
entitled  to  be  allowed  expenses  incurred  by  them 
in  taking  and  holding  possession  of  the  ship, 
advertising  it  for  sale  and  effecting  insurances, 
under  the  head  of  "  just  allowances."  Wilkes  v. 
Saunion,  47  L.  J.,  Ch.  150  ;  7  Ch.  D.  188. 

Mortgage  for  Further  Advances — Bankruptcy 
of  Mortgagor — Right  of  Mortgagee.] — Wlicre 
under  a  mortgage  of  a  ship  to  secui'e  further 
advances,  an  advance  is  made  on  the  date  of  a 
receiving  order  against  the  mortgagor,  who  is  sub- 
sequently adjudicated  bankrupt  in  respect  of  acts 
of  bankruptcy  committed  prior  to  the  execution 
of  the  mortgage,  the  mortgagee  is  entitled  under 
s.  49  of  the  Bankruptcy  Act,  1883,  as  against  the 
trustee  in  bankru])tcy  to  recover  such  advance, 
where  before  the  date  of  the  receiving  order  there 
was  a  contract  to  make  further  advances,  and  a 
promise  to  make  the  particular  advance.  I'hc 
Thamex.  C'A  L.  T.  353  ;  6  Asp.  M.  C.  53(5. 

Arrestment  of  Ship— Recall  of  Arrestment.]  — 

A  mortgagee  of  a  ship  ])etitioncd  for  recall  of 
arrestment  of  the  shii),  and,  pending  an  action 
against  the  registered  owner,  the  court  allowed 
the  vessel  to  sail,  on  the  petitioner  consigning  a 
sum  to  be  subject  to  the  same  claims  and  rights 
of  the  mortgagee  as  the  ship  was,  as  against 
the  arresting  creditor.  Stewart  v.  Macbeth,  10 
Ct.  of  Sess.  Cas.  (^Ith  scr.)  382. 

Improper  Mortgage  by  Executor  of  Mortgagee 
—Money  borrowed  to  pay  for  Repairs— Right  ot 
Sub-Mortgagee.  —See  Ci/H/imui  v.  i('.v/'V,  supr.i, 
col.  IS. 

Payment  of  Wages  by— Recovery  from  Mort- 
gagor's Agent.  J— The  owner  of  a  vessel  mort- 
^'ageil  it  and  sub-equcntly  entered  into  an 
agreement  in  contemplation  of  a  partncrsliip  wit  h 
C,  under  which  tlie  latter  was  to  work  the  vessel, 
the  owner  paving  all  expenses.  The  vessel  was 
employed  on  several  voyages  and  finally  given  up 
to  thc'mortgagec.  At  the  time  of  such  delivery 
C.  owed  hirge  sums  for  wages,  in  respect  of  which 
proceedings  were  taken  in  the  admiralty  court 
by  the   master  and  seamen.      The  vessel  was 
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seized,  and  the  mortgagee,  after  much  delay  and 
loss,  paid  the  wages  : — Held,  that  he  was  entitled 
to  recover  such  payments  from  C,  as  money  paid 
to  his  use.  Johnxf'on  v.  Bvyal  Mail  Steam  Paclict 
Co..  37  L.  J.,  C.  P.  33  ;  L.R.  3  C.  P.  38  ;  17  L.  T. 
445. 

Deduction  of  Advances  hy  Charterers,]— By 

the  terms  of  a  charterparty  it  was  provided  that 
the  charterers  should  advance  necessary  funds 
for  the  ship's  disbursements,  not  exceeding  a 
specified  amount,  at  the  port  of  lading.  Pre- 
viously to  entering  into  the  charterparty  the 
owner  had  mortgaged  the  ship  and  freight.  The 
charterers  made^advances  for  the  ship's  disburse- 
ments, considerably  in  excess  of  the  amount 
specified  in  the  charterparty.  Before  the  freight 
became  due  the  mortgagee  took  possession  of  the 
ship,  and  stopped  the  cargo  for  freight  : — Held, 
that  the  charterers  were  not  entitled  to  deduct 
from  the  amount  due  for  freight  the  advances 
made  by  them  in  excess  of  the  sum.  provided  by 
the  charterparty.  Tanner  \.  FhilUps,  4:2  L.  J., 
Ch.  125  ;  27  L.  T.  480,  717  ;  21  W.  K.  68  ;  1  Asp. 
M.  C.  448. 

"Wages  Suit  --  Mortgagee  Intervening.]  — 
"Where  s  mortgagee  intervenes  in  a  wages  suit  the 
account  is  taken^in  the  same  way  as  if  the  owner 
were  present  to  protect  his  interest.  TheJulindur, 
1  Spinks,  71. 

Mortgagee  entitled  to  Kelease  of  Ship  on 
giving  Bail  in  Suit  by  Master  for  "Wages.]— See 
The  ll'mgdove,  ante,  cols.  99,  100. 

Master's  "Wages— Advances— Accounts.] — See 
The  Caledonia,  Swabey,  17  ;  2  .Jur.  (x.s.)  48  ;  4 
"\V.  E.  183  ;  supra,  col.  93. 

Sale  ty  Order  of  Foreign  Court.] — A  British 
ship  was  attached  in  Louisiana  by  creditors  of  the 
registered  owner,  a  British  subject,  for  the  pur- 
pose of  making  her  available  for  their  demands. 
Proceedings  were  taken  by  these  creditors,  in 
which  certain  persons,  British  subjects,  claiming 
under  a  bill  of  sale  by  way  of  mortgage,  from  the 
owner,  duly  registered  in  England,  intervened  for 
the  purpose  of  asserting  their  title  and  protecting 
their  rights.  Their  title  was  wholly  disregarded 
by  the  court  of  Louisiana,  the  law  of  that  state 
not  allowing  a  mortgage  of  chattels  ;  and  the  ship 
was  sold,  i'he  ship  arrived  at  an  English  port, 
and  the  mortgagees  filed  a  bill  to  establish  their 
charge : — Held,  first,  that  the  judgment  of  the 
foreign  court  was  not  upon  a  proceeding  in  rem, 
but  in  personam.  Simjjso/i  v.  Fogo,  I  Johns.  &  H. 
18  ;  29  L.  J.,  Ch.  657  ;  6  Jur.  (n.s.)  949  ;  2  L.  T. 
594  ;  8  "W.  R.  407. 

Held,  secondly,  that  the  mortgagees  had  not 
originated  the  proceedings  in  the  foreign  court 
so  as  to  estop  themselves  from  asserting  their 
rights  in  this  country.     lb. 

Held,  thirdly,  that  the  judgment  of  the  foreign 
court  as  averred,  proceeding,  as  it  did,  in  total 
disregard  of  the  lex  loci  contractiis,  was  not  a 
decision  which  the  cotut  here  would  of  necessity 
uphold,  or  such  as  from  its  mere  averment  would 
destroy  the  plain  and  clear  title  previously 
averred  in  the  mortgagees.     lb. 

The  ovmers  of  a^British  ship  mortgaged  her 
in  England,  and  she  afterwards  was  taken  by 
the  mortgagors  to  New  Orleans,  where  she  was 
attached  by  creditors,  who  took  proceedings  in  the 
courts  there  for  the  purpose  of  making  her  avail- 
able for  their  demands.    The  English  mortgagees 


intervened  in  these  proceedings  for  the  purpose 
of  asserting  their  rights,  but  their  claim  was 
wholly  disregarded,  the  law  of  New  Orleans  not 
recognising  a  mortgage  of  chattels  ;  and,  under 
an  order  of  the  court,  the  ship  was  sold  to  a 
British  subject.  Tlic  ship  having  afterwards 
returned  to  England  with  a  cargo,  the  mortgagees 
filed  a  bill  to  enforce  their  claim  : — Held,  that 
the  judgment  of  a  foreign  court  of  competent 
jurisdiction  is  conclusive  inter  partes  on  the 
merits  of  the  matter  in  dispute,  but  may  be 
reviewed  by  the  courts  in  England,  if  any  error 
appears  on  the  face  of  the  record.  Simpson  v. 
Fo(io,  1  Hem.  &  M.  195  :  32  L.  J.,  Ch.  249;  9 
Ju'r.  (N.S.)  403  ;  8  L.  T.  61  ;  11  W.  R.  418. 

Sale  Abroad — Right  of  Mortgagees.] — Con- 
signees of  a  ship  at  Ncv  Orleans  wlio  had  nia<:le 
advances  to  the  shipowner,  got  her  sold  under  an 
order  of  a  district  court  in  Louisiana  before  the 
expiration  of  the  time  which  the  judge  had 
directed  should  elapse  before  sale  : — Held,  that, 
as  against  prior  mortgagees,  the  sale  was  fraudu- 
lent.    Bland  v.  Lijnani,  5  L.  J.  (O.S.)  C.  P.  87. 

Hire  and  Purchase  Agreement — Factors  Act, 
1833 — Attaching  Goods  to  Ship — Ship's  Gear — 
Disposition  of  Goods.] — A  hire  auet  purchase 
agreement,  under  whicti  the  hirer  has  no  power 
to  determine  the  agreement  by  retuining  the 
goods,  is  an  "agreement  to  bay"  within  s.  9  of 
the  Factors  Act,  1889.  And  if  the  hirer  in  such 
case,  being  the  mortgagee  of  a  ship,  attaches  the 
goods  to  the  ship  in  such  a  way  as  to  make  them 
part  of  the  ship's  equipment,  then  such  act.  at 
any  rate  if  followed  by  the  mortgagee  taking 
possession,  will  constitute  a  delivery  by  the  hirer 
under  a  disposition  by  the  mortgagee  within  the 
same  section.  A.  owned  a  smack  which  he  mort- 
gaged to  B.  &  Co.  After  the  mortgage  A.  entered 
into  a  hire  and  purchase  agreement  with  C,  under 
which  he  gave  A.  possession  of  a  trawl  warp  for 
the  smack.  The  agreement,  though  it  contained 
provisions  enabling  C.  to  determine  it  in  certain 
events,  gave  A.  no  power  to  do  so  by  returning  the 
warp  to  C.  A.  attached  the  warp  to  the  smack. 
Subsequently  B.  &  Co.  took  possession  of  the 
smack  and  warp  under  the  mortgage.  C.  there- 
upon forcibly  retook  possession  of  the  warp.  B. 
ct  Co.  sued  C.  in  the  county  court  for  trespass  : — 
Held,  that  the  county  court  was  right  in  holding 
that  the  warp  had  passed  to  B.  &  Co.  under  the 
Factors  Act,  1889,  s.  9,  and  in  giving  damages. 
Hull  Rope,  Worlis  Co.  v.  Adams,  65  L.  J.,  Q.  B. 
114  ;  73  L.  T.  446  ;  44  "W.  R.  108. 

5.  Recovery  of  ;Money  Advanced. 

Form  of  Action — Pleading.  ] — Where  the  plain- 
tiff assigned  his  ship  to  the  defendant  as  a  security 
for  the  repayment  of  money  ;  but  it  appeared  on 
the  register  to  be  an  absolute  assignment,  and  the 
defendant  sold  her,  and  told  the  plaintifE  that 
he  had  received  the  purchase-money,  and  would 
account  with  him  for  the  balance  of  the  proceeds 
of  the  sale  : — Held,  that  the  plaintifE  was  entitled 
to  recover  this  "balance  on  the  common  money 
counts,  the  acknowledgment  being  suflicient  to 
support  the  action,  rrouting  v.  Hammond,  8 
Taunt.  688  ;  Gow,  41. 

Though  a  bill  of  sale  for  transferring  the  pro- 
perty in  a  ship  by  way  of  mortgage  might  be 
void  as  such,  for  want  of  reciting  the  certificate 
of  registry  therein,  as  required  by  26  Geo.  3,  c.  60, 
s.  17,  yet  the  mortgagor  might  be  sued  upon  his 
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personal  covenant  contained  in  the  same  instru- 
ment for  the  repayment  of  the  money  lent. 
Kerrison  v.  Cole,  8  East,  231. 

Ship  Lost — Money  to  be  paid  out  of  Ship's 
Earmngs."" — T.  lent  D.  600Z.,  D.  assigned  one- 
sixteenth  in  a  ship,  and  by  defeasance  it  was 
declared  that  T.  out  of  the  earnings  should  pay 
himself  600?.  and  sliould  account  to  D.  for  the 
surplus,  but  there  was  no  covenant  for  payment 
of  the  money.  The  ship  was  lost,  and  T.  brought 
his  bill  against  D."s  esecuti'ix  for  the  debt  ;  she 
denied  assets,  prseter  to  satisfy  specialty  debts. 
Decreed,  she  should  account  for  testator  s  estate, 
and  T.  to  account  for  the  earnings,  and  to  be 
allowed  for  the  outfit  of  the  ship  though  cast 
away.  Tyrrel  v.  Thomas  {Ladi/},  1  Vin.  Abr.  183, 
pi.  5. 

Liability  of  Mortgagor.] — A  ship  was  mort- 
gaged and  taken  to  sea  and  captured.  There 
was  no  covenant  for  payment  of  the  money  : — 
Held,  that  the  executors  of  the  mortgagor  were 
liable  for  payment  of  the  mortgage  money. 
Anon.,  cited  in  Xifi{j  \.  Kiiuj,  3  P.  Wms.  358, 
360. 

Mortgage  of  Three-fourths  of  Ship  —  Sale 
ordered.] — Order  made  for  sale  of  a  ship  at  the 
instance  of  a  mortgagee  of  three-fourths  of  the 
shares.     The  Fahiie,  37  L.  J.,  Adm.  66. 

Interest.] — The  contract  of  mortgage  of  a 
ship  provided  that  interest  should  be  paid  half- 
yearly  in  advance.  The  mortgagee  sold  the  ship 
shortly  before  a  half-yearly  day  for  payment  of 
interest,  and  received  the  balance  of  purchase- 
money  (covering  his  principal  debt)  three  days 
after  that  half-yearly  day  : — Held,  that  he  was 
only  entitled  to  interest  in  respect  of  the  three 
days  for  that  half-year.  Banner  v.  Berrhlqe, 
.oO  L.  J.,  Ch.  630  ;  18  Ch.  D.  2,o4  ;  44  L.  T.  680  ; 
29  W.  R.  844  ;  4  Asp.  M.  C.  420. 


6.  Peiokities. 

See  also  supra,  cols.  168,  scq.  1.  Legal  Mort- 
gage. 

Priority  over  Material  Men.] — Where  a  mort- 
gagee briiig<  an  action  to  realise  liis  .security,  and 
material  rncn  with  a  common-law  possessory  lien 
on  the  ship  intervene,  and  the  ship,  by  order 
of  the  court,  is  sold,  and  the  proceeds  are  only 
sufficient  to  satisfy  the  claim  of  the  material 
men,  the  mortgagee  is  still  entitled  to  be  paid 
his  taxed  costs,  up  to  Wvi  date  of  the  sale,  out  of 
the  [iroceeds  of  the  sale  of  the  ship  in  priority  to 
the  material  men.  The  Sherhro,  52  L.  J.,  Adm. 
28  ;  48  L.  T.  767  ;  5  Asp.  M.  C.  88. 

A  British  colonial  vessel  was  mortgaged  by 
her  owners.  The  mortgage  was  duly  registered 
under  the  Merchant  Shipping  Act,  1854.  In 
February,  180H,  whilst  lying  in  the  port  of 
Lonrlon,  the  material  men,  on  tlie  order  of  the 
master,  did  work  and  furaished  supplies  to  the 
ship  necessarj-  to  put  her  in  a  seaworthy  con- 
dition. In  July,  1868,  the  mortgagee  executed 
an  instrument  transferring  the  mortgage  to 
B.  This  transfer  was  without  any  valuable 
consideration,  and  was  not  registered,  being 
made  to  enable  him  to  take  charge  of  the  ship 
for  the  mortgagee.  In  the  same  month  B.  took 
possession  of  the  ship.  The  material  men  having 
instituted  a  suit  against  the  ship  to  recover  the 
amount  due  to  them  for  the  work  and  supplies, 
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!  B.  intervened.     At  the  time  of  the  institution  of 

I  the  suit  the  ship  was  under  the  arrest  of  the 

I  court,  at  the  instance  of  two  of  her  crew  who 

j  had  instituted  a  cause  of  wages  ;  the  owners  of 

I  the  ship  were  domiciled  in  Nova  Scotia.     The 

I  ship  having  been  sold,  the  proceeds  were  found 

'  insufficient  to  satisfy  the  claim  of  the  material 

men  and  the  mortgage   debt :— Held,  that  the 

assignee  of  the  mortgagee  was  entitled  to  have 

his  mortgage  debt  satisfied  before  the  material 

men   were    paid    the    amount    of    their    claim. 

The   Two   Ellens,   Johnsoyi  v.  Blach,   8   Moore 

P.  C.  (x.s.)  398  ;  41  L.  J.,  Adm.  33  ;  L.  R.  4 

P.  C.  161  ;  26   L.  T.  1  ;  20  W.  E.   592  ;  1   Asp. 

M.  C.  208— P.  C. 

Necessaries  were  supplied  in  an  English  port 
to  a  ship  belonging  to  a  colonial  p'ort.  The 
ship  was  under  mortgage  ;  the  mortgagee  had 
taken  possession.  No  owner  or  part  owner 
being  domiciled  in  England  or  Wales,  a  suit  in 
rem  against  the  ship  was  instituted  in  the 
admiralty  court  by  the  person  who  had  supplied 
the  necessaries.  The  mortgagee  intervened  to 
defend,  claiming  priority  :— ^Hcld,  that  the  mort- 
gagee had  priority,  the  claimant  for  necessaries 
having  no  maritime  lien,  and  no  equity  to  pre- 
cede the  mortgagee,    lb. 

In  November,  1861,  A.  supplied  necessaries  to 
a  British  ship.  On  the  12th  of  December,  1861, 
B.  became  a  registered  mortgagee  of  the  ship, 
and  A.  subsequently  instituted  a  cause  of  neces- 
saries against  the  ship  : — Held,  that  the  mortgage 
of  B.  had  priority  over  the  claim  for  necessa'ries. 
Tlie  Pacific.  B.  &  Lush.  243  ;  33  L.  J.,  Adm.  120  : 
10  Jur.  (x.s.)  1110 ;  10  L.  T.  541. 

A.  was  quarter  o\\Tier  of  a  shi[) ;  B.  was  owner 
of  three-fourths.  B.  mortgaged  his  share.  The 
mortgagee  did  not  take  possession,  and  the  ship 
was  by  arrangement  between  A.  and  B.  loft 
under  the  control  of  A.  A.  ordered  repairs  to 
the  vessel,  which  was  afterwards  sold  by  order 
of  the  court  of  admiralty : — Held,  that  "in  the 
distribution  of  the  proceeds  of  the  sale  the 
mortgagee  of  the  three-fourths  was  entitled  to 
his  proportion  of  the  jiroceeds,  without  con- 
tributing towards  the  payment  of  the  material 
men.     The  Harriet,  18  L.  T.  804. 

Liability  of  Master.] — In  his  accounts  against 
the  mortg.'igee  ihe  master  is  entitled  to  security 
for  the  amount  for  which  he  is  personally  liable 
in  respect  of  necessaries.  Tlic  Limerick,  1  P.  D. 
292  ;  34  L.  T.  708  ;  3  Asp.  M.  C.  206— C.  A. 

Mortgagee  Postponed  to  Maritime  Liens.] — 
An  assignee  of  ship  or  fieiglit  as  security  lor 
a  debt  takes  suVjject  to  subsequently  acci'uiiig 
liens,  such  as  for  liottomry,  salvage,  or  wages. 
The  Bowthorpe,  2  W.  Hob.  365. 

Postponed  to  Bottomry.] — Sec  The  Royal 

Arch,  and  Ca.sr.  pnst,  cul.  218. 

Foreign  Judgment  against  Ship  in  rem  — 
Effect  of.] — D'.claratinu  Ilia!  Hie  cajitain  nf  a 
British  ship,  whilst  on  a  voyage,  drew  a  bill  of 
exchange  upon  the  then  owners  for  the  necessary 
disbursements  of  the  ship,  and  the  l)ill  was  djs- 
honourcd  at  maturity:  that  the  plaintiflE  li.-id 
meanwhile  Vjecomc  mortgagee  of  the  ship  ;  tliat 
by  the  French  law  the  bona  fide  holder  of  such 
a  bill,  if  a  French  subject,  can  attach  and  sell 
the  shij)  in  proceotings  in  rem  in  the  French 
courts;  that  the  defendants,  being  British  sub- 
jects   and    holders    of    the    bill,   after    it    wa^ 
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dislionourerl  conspired  with  T.,  a  French  subject, 
that  thfV  should  indorse  the  bill  to  him  with- 
out value,  and  that  he  should  take  proceedings 
against  the  ship  in  the  French  courts,  falsely 
representing  that  he  was  a  bona  fide  holder  for 
value  ;  that  this  was  done  and  the  ship  sold  by 
order  of  a  French  court,  whereby  the  plaintiff 
was  deprived  of  his  rights  as  mortgagee  : — Held, 
that  the  declaration  was  bad.  as  no  action  could 
be  maintained  whilst  the  foreign  jtidgment  was 
unreversed.  Castviqup.  v.  Behreiis,  30  L.  J., 
Q.  B.  163 ;  7  Jur.  (N.s.)  102S  ;  4  L.  T.  52. 

Hypothecation  of  Freight — Priority  —  De- 
benture Holders.] — The  directors  of  a  shipping 
company  held  to  have  power  under  the  articles 
of  the  company,  as  against  debenture  holdei-s, 
to  charge  the  freight  of  two  ships  in  order  to 
raise  money  to  carry  on  the  business  of  the 
company.  The  debentrire  holders  having  brought 
actions  to  enforce  their  securities,  and  the  com- 
pany having  gone  into  liquidation  : — Held,  that 
the  charge  upon  the  freight  was  to  be  preferred 
to  the  debenture  holders'  securities.  Ward  v. 
lioyal  E-i'chanije  Ship2nng  Co.,  58  L.  T.  174  ;  6 
Asp.  M.  C.  239. 

Wages  Lien — Priority  to  Mortgage  Debt.] — 
See  The  Banrjor  Castle,  supra,  col.  120  ;  and  see 
supra,  4.  Eights  of  Mortgagee. 

First  and  Second  Mortgagees.] — The  general 
principle  that  a  first  mortgagee  whose  mortgage 
is  taken  to  cover  future  advances  cannot  claim 
in  priority  over  a  second  mortgagee  the  benefit 
of  advances  made  after  he  had  notice  of  the 
second  mortgage  applies  to  the  registered  mort- 
gages of  ships  notwithstanding  s.  69  of  the 
Merchant  Shipping  Act,  l«5-t.  Where  priorities 
depend,  not  ui)on  the  dates  of  the  instruments, 
but  upon  a  state  of  facts  wholly  independent  of 
the  dates  of  the  instruments,  that  section  does 
not  apply.  The  Btnwell  Tower,  72  L.  T.  664 ; 
8  Asp.  M.  C.  13. 


7.  Liability  of  Mortgagee. 

Possession.] — The  mere  fact  of  ownership, 
without  a  privity  of  contract,  is  not  sufficient  to 
render  an  owner  liable  for  goods  furnished  on 
the  ship's  account ;  nor  does  it  attach  any  obli- 
gation on  a  mortgagee  mereh^  as  such,  as  he 
derives  no  profit  until  the  ship  comes  into  his 
actual  possession.  Baher  v.  Buclde,  7  Moore, 
349  ;  24  E.  E.  6S5. 

A  mere  mortgagee  of  a  ship,  who  does  not  take 
possession,  is  not  liable  for  necessaries  supplied 
for  the  use  of  the  ship  previously  to  a  retransfer. 
Twentyman  v.  Hart,  1  Stark.  366. 

Where  a  ship  is  mortgaged,  and  the  mortgagor 
continues  in  possession,  the  master  employed  by 
him  cannot  maintain  an  action  for  wages  and 
disbursements  against  the  mortgagee.  Annett  v. 
Carstaxrs,  3  Camp.  354. 

A  reply  in  a  cause  of  necessaries,  leaving  it 
doubtful  whether  the  person  in  possession  of  the 
vessel  at  the  time  of  the  supply  was  the  original 
mortgaeee  or  the  transferee  of  the  mortgage,  is 
bad.  The  Troubadour,  L.  E.  1  A.  &  E.  302  ;  16 
L.  T.  156. 

A  mortgagee  in  possession  will  not  be  liable 
for  necessaries  supplied,  unless  the  master  in 
ordering  them  acted  as  the  agent  of  the  mort- 
gagee.   11. 


An  allegation  that  a  defendant  was  in  posses- 
sion of  the  vessel  at  the  date  of  the  supplies,  and 
personally  liable  for  them,  will  not  be  a  good 
reply  to  an  answer  of  a  defendant  claiming  to 
be  a  mortgagee  prior  to  the  date  of  the  supply. 
Ih. 

A.,  the  owner  of  a  ship,  executed  an  absolute 
bill  of  sale  of  it  to  B.,  and  by  another  deed  of 
the  same  date  assigned  other  property  to  B., 
which  deed  of  assignment  (reciting  that  the  bill 
of  sale  was  for  the  better  securing  a  sum  of 
money  lent  by  B.  to  A.,  and  also  reciting  a  bond 
and  warrant  of  attorney  given  by  A.  to  B.  to 
secure  the  same  sum)  declared  that  these  "several 
deeds  and  instruments  were  made  to  enable  B., 
by  sale  of  all  the  things  comprised  in  them,  to 
raise  the  sum  lent  without  the  concurrence  of 
A.,  at  any  time  before  the  money  should  be  paid 
off"  ;  but  in  the  same  deed  there  was  a  covenant 
that,  upon  payment  of  the  monej',  "  B.  should 
reconvey  to  A.,  but  so  as  not  to  prevent  B.  from 
selling,  &c.,  at  any  time  before  the  full  pay- 
ment," &c. : — Held,  that  under  these  conveyances 
B.  was  not  absolute  owner  of  the  ship,  but  only 
mortgagee  ;  and  was  not  liable  for  necessaries 
provided  for  the  ship  before  he  took  possession. 
Jackson  V.  Vernon,  1  H.  Bl.  114. 

Mortgagee  and  Broker.] — If  a  person,  who  is 
mortgagee  as  well  as  broker  of  a  ship,  gives 
directions  for  repairs  to  be  done,  the  question 
for  the  jury  will  be,  in  an  action  by  the  trades- 
man against  him,  whether  he  gave  the  directions 
only  in  his  character  of  broker,  or  as  a  person 
having  an  interest  in  the  vessel.  Castle  v.  Duhe, 
5  Car.  &  P.  359. 

Repairs — Liability  for — Lien.] — A  mortgagor 
of  a  ship,  who  remains  in  the  ostensible  owner- 
ship, has  an  implied  authority  to  confer  a  right 
of  lien  for  repairs  necessary  to  keep  her  sea- 
worthy, notwithstanding  s.  70  of  the  17  &  18 
Vict.  c.  104,  which  enacts  that  a  mortgagee 
shall  not  by  reason  of  his  mortgage  be  deemed 
to  be  the  owner  of  a  ship,  or  any  share  therein, 
nor  shall  the  mortgagor  be  deemed  to  have  ceased 
to  be  owner  of  such  mortgaged  ship  or  share, 
except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for  the 
mortgaged  debt.  Williams  v.  Allsuj),  10  C.  B. 
(x.s.)  417  :  30  L.  J.,  C.  P.  353  ;  8  Jur.  (n.s.)  57  ; 
4  L.  T.  550. 

Mortgagees  are  entitled  to  payment  in  priority 
to  material  men  who  at  the  time  of  supplying 
the  materials  were  not  in  such  actual  possession 
of  the  ship  as  to  give  them  a  possessory  lien  over 
her.  The  Scio,!..  E.  1  A.  &  E.  353;  16  L.  T. 
642. 

Where  a  graving  flat  was  attached  to  a  vessel, 
and  chisels  and  other  implements  were  on  board 
at  the  time  of  arrest,  the  property  of  the  material 
men  : — Held,  that  these  facts  were  insufficient 
to  prove  possession.    lb. 

Repairs  prior  to  Transfer  of  Mortgage.] 

— A  mortgagee  by  transfer  is  liable  for  repairs 
done  prior  to  his  transfer.  The  SkiiJwith,  10 
Jur.  (K.S.)  445  ;  10  L.  T.  43. 

Mortgagee  in  Possession — Liability  for  Goods 
Supplied.] — Mortgagees  in  possession  are  liable 
for  goods  supplied  in  a  foreign  port  on  the  order 
of  a  manager  acting  under  power  of  attorney, 
to  the  same  extent  as  owners  are  liable,  and  it  is 
not  necessary  for  the  person  who  supplied  them 
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to  prove  that  they  were  used  for  the  ship. 
Havilland  v.  Thompson,  3  Ct,  of  Sess.  Cas.  (3rd 
ser.)  313. 

8.  JUEISDICTION  OF  ADMIRALTY  COUET. 

Extent  of.] — The  enabling  power  conferred 
upon  the  court  of  admiralty  by  3  &  4  Vict.  c.  65, 
s.  3,  did  not  extend  to  all  questions  arising  out  of 
a  deed  of  mortgage,  but  was  confined  to  the  ship 
itself  being  mortgaged.  The  Fortitude,  2  W. 
Rob.  217. 

Therefore  by  24  &  25  Vict.  c.  10,  s.  11,  the 
jurisdiction  was  enlarged  to  claims  in  respect  of 
mortgages  duly  registered,  whether  the  ship  or 
the  proceeds  thereof  were  under  arrest  or  not.  lb. 

In  Action  of  Restraint.] — Under  17  &  18  Vict, 
c.  104.  s.  6(5,  and  25  &  26  Vict.  c.  63,  s.  3,  the  court 
will  look  behind  the  register  to  the  real  character 
of  transactions  between  co-owners,  and  treat  as 
a  mortgage  that  which  is  on  the  face  of  it  an 
absolute  transfer,  if  it  should  ajijiear  that  such 
was  the  intention  of  thei)arties.  Tlte  Innisfallen, 
35  L.  J.,  Adm.  110  ;  L.  R.  1  A.  &  E.  72  ;  12  Jur. 
(X.s.)  653. 

Under  17  &  18  Vict.  c.  104,  s.  70,  a  mortgagee 
not  in  possession  of  the  vessel  cannot  maintain 
an  action  of  restraint.     lb. 

A  vessel  having  been  arrested  in  a  cause  of  re- 
straint between  co-owners,  the  court,  on  a  motion 
by  the  charterer,  to  whom  the  vessel  had  been  let 
for  a  voyage,  ordered  her  release,  it  appearing 
that  the  alleged  co-owner  was  only  a  mortgagee. 
Ih. 

To  appoint  Receiver  on  Application  of  Second 
Mortgagee.] — Although  a  second  mortgagee  has 
no  rights  as  against  a  prior  incumbrancer,  yet  as 
against  all  other  persons  he  has  a  right  to  pos- 
session of  the  ship,  and  the  court  will,  at  his 
instance,  appoint  a  receiver.  Liverpool  Marine 
Credit  Co.  v.  WiUo)i,  41  L.  J.,  Ch.  71)8  ;  L.  R.  7 
Ch.  507  ;  26  L.  T.  717;  20  W.  R.  665  ;  1  Asp. 
M.  C.  323. 

To  decide  Equities.] — Where  an  action  has 
been  brought  by  the  registered  transferee  of  a 
mortgage,  and  the  ship  arrested,  tlie  court  will,  in 
conformity  with  25  &  26  Vict.  c.  63,  s.  3,  enforce 
equities  between  the  owner  and  the  mortgagee  ; 
and  will,  in  estimating  the  right  of  the  mortgagee, 
consider  not  only  the  registered  documents,  but 
all  the  transactions  between  the  parties  relative 
to  tlio  mortgaged  loan.  The  Cathcart,  L.  R.  1 
A.  &  E.  314  ;  16L.  T.  211. 

To  Declare  Title.] — A  British  ship  was  mort- 
gag'd  t<y  an  instrument  that  was  in  the  form 
prescribed  by  the  Merchant  Shipping  Act,  1854, 
and  was  duly  registered.  The  mortgagor  died 
intestate,  and  the  mortgagees  sold  the  sliip  under 
their  power  of  sale,  and  executed  a  Ijill  of  sale  to 
the  purchaser.  By  mistake,  a  receipt  for  the 
payment  of  the  mortgage-money  was  indorsed  on 
the  mortgage  and  signed  by  the  mortgagee,  and 
produced  to  the  registrar  of  shipping,  who  re- 
corded the  same.  A.fterwards  the  bill  of  sale 
was  produced  to  the  registrar,  who  refused  to 
register  it,  upon  the  ground  that  the  property  in 
the  ship  had  vesteil  in  the  representatives  of  the 
mortgagor.  In  order  to  complete  the  title  of  the 
purchaser  a  suit  in  rem  was  instituteil  on  behalf 
of  the  mortgagee  and  purchaser  : — Held,  that 
the   court  had   jurisdiction   to  grant  a  decree 
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declaring  that  the  purchaser  was  entitled  to 
possession  of  the  ship.  'Hie  Roue,  42  L.  J.,  Adm. 
11  :  L.  R.  4  A.  &  E.  6  ;  28  L.  T.  291  ;  21  W.  R. 
511  :  1  Asp.  M.  C.  567. 

To  Order  Sale.] — Sale  of  vessel  at  the  suit  of  a 
mortgagee  of  three-fourths  of  the  shares,  decreed. 
The  Fairlie,  37  L.  J.,  Adm.  t;6. 

Mortgages  of  Foreign  Vessels— Jurisdiction.] 
— The  arrest  necessary  to  found  the  jurisdiction 
of  the  admiralty  division  of  the  high  court 
over  claims  by  mortgagees  of  foreign  ships 
under  3  &  4  Vict.  c.  65,  must  be  in  a  cause  over 
which  the  court  has  jurisdiction ;  a  mere  de 
facto  arrest  is  not  sutficient.  The  Emn^eli.stria, 
46  L.  J.,  Adm.  1  ;  35  L.  T.  410  ;  25  W.  R.  255. 

The  admiralty  division  of  the  high  court  has 
jurisdiction,  independently  of  the  judicature 
acts,  to  and  will  entertain,  on  the  intervention 
of  the  representative  of  a  foreign  state,  or  by  the 
consent  of  parties,  a  cause  of  possession  or  mort- 
gage of  a  foreign  ship  belonging  to  such  state, 
so  far  as  to  ascertain  the  true  position  of  the 
claimants  and  the  nature  of  their  title,  and  will, 
where  it  is  for  the  advantage  of  all  parties,  order 
a  sale  of  the  ship.     lb. 

To  restrain  Removal  of  Ship  out  of  Jurisdic- 
tion to  Enforce  Mortgage.] — The  defendant,  a 
Spaniard,  executed  at  Santander,  in  Spain,  a 
mortgage  to  A.  B.  of  a  Spanish  vessel,  of  which 
he  was  the  master,  to  secure  the  repayment  by 
the  defendant  to  A.  B.,  or  whoever  in  future 
might  represent  his  right,  a  sum  of  money  and 
interest ;  and  the  mortgage  deed  contained  a 
proviso  that  A.  B.,  or  whoever  might  represent 
him,  might  exact  payment  of  the  loan  and  in- 
terest at  any  time  and  in  any  manner.  The 
plaijrtiff  was  the  transferee  of  the  mortgage,  and 
the  defendant  and  the  vessel  being  at  the  jjort  of 
Q..  within  the  jurisdiction,  the  plaintiff  com- 
menced an  action  against  the  defendant  to  enforce 
the  mortgage,  and  for  an  injunction  to  restrain 
the  defendant  from  removing  the  vessel  out  of 
the  jurisdiction,  and  duly  served  the  defendant 
with  a  copy  of  the  writ.  He  now  moved  for  an 
interlocutory  injunction  to  restrain  the  defendant 
from  removing  the  vessel  out  of  the  jurisdiction 
until  the  liearing  : — Held,  that  the  court  had 
juri.sdiction  to  grant  such  an  injunction,  and  it 
was  granted  accordingly.  Clavering  v.  Aijuirc, 
5  L.  R.,  Ir.  ;»7. 

No  Original  Jurisdiction  in  Admiralty.] — The 
admiralty  court  had  no  inherent  jurisdiction  in 
respect  of  mortgages  of  a  ship.  7'he  Portsea, 
Hag.  Adm.  84.  The  E.rmonth,  2  Hag.  Adm. 
83,  n. 

See  also  XXVI.  Admiralty  Law  and 
Practice. 


9.  Costs. 

Taxation  of.] — Mortgngces'  costs  will  be  taxed 
as  hetwi'cn  party  and  jiarty.  in  accordance  with 
the  practice  of  "tiie  court  of  chan(;ery.  and  not 
as  between  solicitors  and  clients,  where  a  decree 
has  been  made  by  consent  that  tlte  mortgagees 
arc  to  receive  their  "  costs,  charges  and  expenses 
properly  incurred."  The  Kestrel,  L.  R.  1  A.  &  E. 
78  ;  12  Jur.  (N.w.)  713. 

Mortgagees  are  entitled  to  charges  by  their 
solicitors  for  attending  to  take  particulars  of 
other  suits  against  the  vessel  to  which  they  were 
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not  parties  ;  to  costs  of  negotiation  between  rival 
incumbrancers  which  led  to  nothing,  and  to 
which  the  owners  were  not  parties  ;  and  costs  of 
conference  with  counsel  at  a  stage  of  the  suit 
when  it  is  not  usual  for  a  conference  to  be  held. 
Ih. 

Vexatious  Arrest— Order  to  Pay.] — Mortgagee 
of  four  sixty-fourth  shares  of  a  vessel  condemned 
in  the  costs,  but  not  damages,  occasioned  by  a 
WTono-ful  arrest  of  the  vessel.  The  Egerateia, 
38  L.-J.,  Adm.  40  ;  20  L.  T.  965. 

Priority  over  Material-men.  ] — See  Tlie  Sherlro, 
infra. 

First  and  Second  Mortgagee.] — A  first  mort- 
gagee of  a  ship,  with  the  concurrence  of  the 
second  mortgagee,  sold  the  ship  and  received  the 
proceeds.  The  second  mortgagee,  being  unable 
to  obtain  an  account,  filed  a  bill  for  an  account, 
also  charging  that  the  defendant  was  liable  for 
stores  which  he  had  improperly  allowed  the  mort- 
gagor to  retain.  The  defendant  alleged  that  the 
proceeds  of  the  sale  were  not  sufficient  to  pay  off 
his  mortgage.  The  chief  clerk,  by  his  certificate, 
found  in  favour  of  the  defendant  as  to  the  stores, 
but  that  he  had  received  more  than  was  due  to 
him  ujion  his  mortgage.  Amotion  by  the  defen- 
dant to  vary  the  certificate  was  reftised.  Upon 
the  question  of  costs  : — Held,  that  the  defendant 
must  pay  the  costs  of  the  motion,  but  no  costs  of 
the  suit  on  either  side.  Tanner  v.  Heard,  23 
Beav.  555  ;  3  Jur.  (n.s.)  427  ;  5  W.  E.  420. 

Ship  in  Possession  of  Material-men — Costs  of 
Suit  to  realise  Security.] — A  mortgagee  brouglit 
his  action  to  recover  his  mortgage  debt.  The 
ship  was  in  possession  of  material-men,  and,  being 
sold,  produced  a  sum  less  than  their  claim  : — 
Held,  that  the  mortgagee  was  entitled  to  his 
costs  tip  to  the  date  of  the  sale  in  priority  to  the 
material-men.  The  Sherhro,  52  L.  J.,  Adm.  28  ; 
48  L.  T.  767  ;  5  Asp.  M.  C.  88. 


X.  BOTTOMRY. 


1.  Instruments  aviounting  to,  195. 

2.  Vulldify. 

a.  Matters  affecting,  198. 
&.  Authority  of  Master,  206. 
c.  By  what  Law,  213. 

3.  Allowable  Items,  214. 

4.  Priorities,  210. 

5.  Marshalling,  220. 

6.  Condition  of  Loss  or  Payment,  221. 

7.  Interest  or  Premiiim,  223, 

8.  Jurisdiction.  225. 

9.  Practice,  225. 
10.  Costs,  228. 

1.  Instruments  Amounting  to. 

Maritime  Risk  essential  Ingredient.] — A  mas- 
ter, being  in  want  of  funds,  and  without  credit, 
in  a  foreign  port,  executed  an  agreement  with 
certain  parties  for  advances  to  be  made  to  him. 
This  agreement  contained  the  following  con- 
ditions :  that  the  master  should  draw  a  bill  of 
exchange,  to  cover  such  advances,  upon  the  con- 
signees of  the  ship  at  the  port  to  which  he  was 
proceeding  ;  that  within  thirty-four  days  after 
his  arrival  at  such  port  he  should  discharge  and 
pay  such  biU  of  exchange,  and  aU  interest  which 


might  have  become  due  upon  it,  together  with 
the  money  paid  by  way  of  premium  for  effecting 
an  insurance  of  the  vessel  during  the  intended 
voyage,  and  until  the  vessel  had  taken  her  de- 
parture from  tlie  port  to  which  she  was  proceed- 
ing, on  a  further  outward  voj-age,  as  also  interest 
on  all  such  money  as  last  aforesaid,  at  the  rate  of 
9Z.  per  cent,  per  annum,  from  the  time  of  pay- 
ment up  to  the  time  of  such  repayment  ;  andi 
for  securing  tire  repayment  of  all  such  sums  and 
interest,  the  master  bound,  pledged,  mortgaged 
and  hypothecated  the  ship,  with  hei'  tackle, 
apparel  and  appurtenances  : — Held,  that  suchi 
an  agreement  is  not  an  instrument  which  can  be- 
enforced  in  the  court  of  admiralty  ;  it  is  not  a 
bottomry  bond,  for  there  is  no  maritime  risk,  an 
ingredient  essential  to  its  vitality.  The  Indomit- 
aUe,  Swabey,  446  ;  5  Jur.  (N.S.)  632  ;  and  see- 
Hill  V.  Same,  infra,  col.  206. 

Personal  Obligation— -No  Pledge  on  Cargo.] — 

In  a  respondentia  bond,  the  condition,  after 
reciting  that  the  money  was  lent  upon  the  goods- 
laden  and  to  be  laden  on  board  a  ship  on  her 
voyage  out  and  home,  was  that  if  the  ship  should 
proceed  on  her  voyage,  and  return  within  thirty- 
six  months  (the  dangers  of  the  sea  excepted), 
and  if  the  borrower  within  thirty  days  after  her 
arrival  should  pay  to  the  lender  the  sum  agreed 
on,  or  if  in  the  voyage  and  within  thirty-siE. 
months  the  ship  should  be  lost  by  fire,  enemies- 
or  other  casualties,  the  borrower  should  withia 
six  months  after  such  loss  pay  to  the  lender  a. 
proportionable  average  on  all  the  goods  carried! 
out  and  acquired  during  the  voyage  which  should 
be  saved,  then  the  obligation  to  be  void  : — Held,. 
that  this  was  no  more  than  a  personal  obligation, 
from  the  borrower  to  the  lender,  and  did  not  give 
the  latter  any  specific  pledge  or  lien  on  the  home- 
cargo,  or  the  proceeds  thereof.  Bush  v.  Fearon,. 
4  East,  319  ;  1  Smith,  103. 

Payment  not  Dependent  on  Arrival  of  Ship.] 

— A  vessel  having  put  into  a  foreign  port  in  a. 
damaged  state,  the  master  borrowed  money  of  a. 
merchant  there  for  necessary  repairs  and  dis- 
bursements ;  to  secure  which  he  drew  bills  upon 
his  owner,  and  also  executed  an  instrument  which, 
purported  to  be  an  hypothecation  of  the  ship, 
cargo  and  freight.  By  this  instrument,  the- 
merchant  who  advanced  the  money  forbore  all 
interest  beyond  the  amount  necessary  to  insure 
the  ship  to  cover  the  advances  ;  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the 
voyage,  making  the  money  payable  at  all  events, 
and  subjecting  the  ship  to  seizure  and  sale  by 
virtue  of  process  "out  of  the  high  court  of 
admiralty  of  England,  or  any  court  of  vice- 
admiralty  possessing  jurisdiction  at  the  port  at 
which  the  vessel  might  at  any  time  happen  to  be 
lying  or  to  be,  according  to  the  maritime  law  and 
custom  of  England,"  in  the  event  of  the  bills 
being  refused  acceptance  or  dishonoured  : — Held, 
that  this  not  being  such  an  hypothecation  as- 
could  be  enforced  in  the  court  of  admiralty,  the- 
payment  of  the  money  borrowed  not  being  made 
to  depend  upon  the  arrival  of  the  vessel,  the- 
merchant  had  no  insurable  interest  in  the  shipv 
Stainbank  v.  SJiejjjmrd,  13  C.  B.  418  ;  1  0.  L.  K. 
609  ;  22  L.  J.,  Ex.  341  ;  17  Jur.  1032  ;  1  W.  R.  505. 
—Ex.  Ch. 

Bill  of  Sale  cannot  be  Construed  as  Bottomry 
Bond.] — "Where  the  master,  in  consequence  of 
damage  sustained  on  the  voyage,  and  the  ship 
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becoming:  unseaworthy,  and  uo  advances  on  loan 
or  bottomrv  could  be  obtained  to  repair  her.  sold 
her  to  the  plaintifis,  who  repaired  and  sent  her 
with  a  cargo  to  her  registered  port  in  England, 
but  the  owners  refusing  to  ratify  the  sale,  or 
consent  to  the  registry  of  the  siiip  in  the  plain- 
tifEs'  names,  put  men  on  board  to  take  possession 
of  her  and  the  cargo  : — Held,  that  the  bill  of 
sale  of  the  ship  could  not  be  treated  as  in  the 
nature  of  a  bottomry  bond,  as  it  was  not  intended 
so  to  operate.     Ridgicay  v.  Rolcvts,  i  Hare,  106. 

Loan  for  Necessaries — Agreement  that  Lender 
may  insure  at  Borrower's  Cost.] — A  foreign  vessel 
wa~  in  an  English  port,  and  the  owner,  being 
temporarily  in  England  and  in  want  of  funds 
for  the  purchase  of  necessaries,  made  an  agiee- 
ment  with  the  plaintiffs,  by  which,  in  considera- 
tion of  their  advancing  hira  by  cash  or  acceptance 
COO/,  for  necessaries  supplied  to  and  for  the  use 
of  the  vessel,  he  thereby  undertook  to  return 
them  the  amount  so  advanced,  with  interest 
and  all  charges,  on  the  return  of  the  vessel  from 
her  voyage.  And  the  plaintiffs  were  thereViy 
authorised  "  to  cover  the  amount  advanced  the 
owner  by  insurance  on  ship,  &c.,  out  and  home, 
at  owner's  cost."  In  an  action  in  rem  for  neces- 
saries in  respect  of  the  amount  so  advanced  : — 
Held  (Brett.  M.R.,  doubting),  that  the  agreement 
was  not  equivalent  to  a  bottomry  bond,  lite 
Jleiarich  Bjorn,  .54  L.  J..  Adm.  33";  10  P.  D.  44  ; 
.-.2  L.  T.  560  ;  33  W.  E.  719  ;  5  Asp.  M.  C.  301— 
C.  A.  See  S.  C.  in  H.  L. ;  55  L.  J.,  Adm.  80  ;  11 
App.  Cas.  270  ;  55  L.  T.  66 ;  6  Asp.  M.  C.  1— 
H.  L.  (E.) 

How  Construed.] — Instruments  intended  to 
effect  bottomry  are  construed  liberally,  so  as  to 
effect  the  intention.  It  is  not  necessary  that  sea 
risk  should  be  expressly  mentioned,  if  it  is  clear 
that  the  lender  undertakes  it.  Simonds  v.  Hmlq- 
aon,  3  B.  Ac  Ad.  .50  ;  1  L.  J.,  K.  B.  51.  S.  P.,  f/ie 
Kennfrsley  Castle,  3  Hag.  Adm.  1. 

Maritime  Interest  not  Necessary  but  Material 
Element.  — Tliuugli  uiaritiiue  interest  is  not  a 
necessary  element  of  bottomry,  the  rate  of 
interest  is  material  in  considering  the  character 
fif  the  instrument.  Tlie  £iiiancij>ation,  1  W.  liob. 
124. 

Master  may  hypothecate  Ship  Abroad,  but 
cannot  bind  Owners  Personally.  | — The  master 
may  hypothecate  the  ship  abioad  for  necessaries  : 
but  he  cannot  bind  the  owners  so  as  to  make 
them  jiersonally  liable  in  admiralty.  Johnson  v. 
Sh'ippni  (or  Slirpicrij  or  Shiincaij'),  1  Kalk.  'A'l. 
S.  ('..  \A.  Kaym.  'J.S2  ;  11  :Mo<1.  liep.  70  ;  Holt,  48. 

Cannot  make  Owner  Liable  Personally.] 

— The  master  may  bottomry  the  ship,  and  also 
make  the  owner  personally  liable  for  the  advance. 
tSammui  v.  Jirafifj'nifiton,  1  Ves.  Sen.  442  ;  IbuL. 
Suppl.  87,  202  ;  Vjut  see  •Stninhatik  v.  Shejipa nl , 
infra,  col.  2u7  ;  and  Tlir  Dante,  infra,  col.  222. 

No  Maritime  Risk  no  Bottomry.] — Articles 
appended  to  a  charterparty  signed  by  the  master 
acknowledged  the  receipt  of  money  on  account 
of  freight,  for  which  he  had  |)aid  insurance, 
wliich  with  other  moneys  he  agreed  should  be 
deducted  from  his  freight  "on  his  safe  arrival  in 
L<''ndon  "  ;  and  in  case  his  freight  should  not  be 
sufficient  to  pay  the  same,  "the  debit  shall  be 
retained  as  a  bottomry  bond." — Held,  that  there 
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being  no  maritime  risk  and  no  proof  that  the 
money  was  for  the  ship's  necessities,  the  amount 
could  not  be  paid  out  of  the  proceeds  of  the  ship, 
j  as  upon  bottomry.  The  Grecia,  7  Not.  of  Cas. 
410. 

j  A  bottomry  bond  can  only  hypothecate  some- 
•  thing  which  is  in  danger  of  perishing  by  mari- 
!  time  risk  during  the  time  that  the  bond  "is  run- 
i  ning,  and  therefore  cannot  validly  pledge  freight 
j  to  be  earned  on  a  voyage  after  that  maritime 
■  risk  is  ended  and  the  bond  is  forfeited.  The 
I  Sta  ford  shire,  Smith  v.  Bank  of  N.  S.  Wales, 
;  infra,  col.  200. 

Part  not  exposed  to  Maritime  Risk.] — A  bond, 
covermg  in  part  property  not  exposed  to  mari- 
time risk  is  bad  as  to  that  part,  but  may  be  valid 
as  to  the  residue.  The  Sultaii,  Swabey,  504 ;  5 
Jur.  (N.s)  1069. 

Where  a  part  only  of  goods  hypothecated  by 
a  respondentia  bond  reaches  its  destination,  such 
part  is  only  liable  to  pay  a  proportional  part  of 
the  money  secured  by  the  bond,  namely,  accord- 
ing to  the  proportion  that  the  value  of  the  goods 
brought  to  their  destination  bears  to  the  total 
value  of  the  property  on  which  the  bond  was 
given.     lb. 

Lender  on  Bottomry  has  no  Property  in  the 
Ship.]  —  The  lender  on  bottomry  acquires  no 
property  in  the  vessel ;  his  interest  is  jus  in  rem, 
not  jus  in  re,  until  so  declared  by  the  court — Per 
Sir  \VilIiam  Scott.    The  Tohafjo.  5C.  Rob.  218, 222. 

Nature  of  Bottomry  Discussed.] — Meretone  v. 
Gibbons,  3  Term  Rep.  247. 

Action  for  Money  Lent — Bottomry  Bond  given 

after  Bills.] — Action  in  assumpsit  for  money 
lent  ;  verdict  for  the  plaintili',  though  subse- 
quently to  bills  being  given  for  the  debt  a 
bottomry  bond  was  given  ;  new  trial  refused. 
Weston  V.  Foster,  2  Bing.  (N.C.)  693 ;  3  Scott, 
155  ;  5  L.  J.,  C.  P.  242. 

Foreign  Law  as  to  Lien  Material.] — The  fact 
that  by  the  law  of  tlie  country  in  which  the 
bond  is  given,  there  is  a  lien  upon  the  ship 
furnishes  a  presumption  in  favour  of  bottomry 
as  aeainst  personal  credit.  The  Vibilia,  1 
AV.  Rob.  1. 

Admiralty  Court  —  Prohibition  refused.] — 
^loncy  lioridwed  by  one  on  Imard  sliip  at  >ca  of 
another  on  board  the  same  shij)  for  the  necessary 
use  of  the  ship  upon  bottomry  is  payaVile  by  the 
shipowner;  and  if  not  paid,  the  ship  is  bound. 
Prohibition  refused.  Snirrctiorroic  v.  Lijrius, 
and  Cases,  infra,  XXVI.  Admikalty  Law  and 
Pkactice. 

2.   V.M.inTTV. 

a.  Matters  affecting:. 

Agreement  for  Purchase  of  Ship.] — A  bottomry 

bond  originally  valid  is  not  •■ilTected  by  any 
agreement  by  the  bondhoMer  for  the  purchase  of 
the  ship.  The  Heligoland,  Swabey,  491  ;  5  Jur. 
(x.s.)  11  SO. 

Bondholder — Communication  of  Bond  to  Mort- 
gagees.]— A  bottomry  bondholder  is  under  no 
obligation  to  communicate  the  existence  of  the 
bond  to  the  mortgagees  of  the  ship,  and  is  not 
affected  by  the  owner  concealing  it  from  tho 
mortgagees.     Ih. 
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Laches.] — A  mortgagee  cannot  set  up,  as 

a  defence  to  a  bond,  the  laches  of  the  bondholder, 
unless  his  position  has  been  thereby  prejudiced. 

Executed  before  Shipment  of  Cargo.]— A  bot- 
tomry bond  upon  ship,  freight,  and  cargo  for 
necessaiy  repairs  to  the  ship,  executed  after  the 
repairs  done  and  the  contract  of  afEreightment, 
but  before  actual  shipment  of  the  cargo,  is 
invalid  as  against  cargo.  The  Jonathan  Goodhue, 
Swabey,  355. 

Voyage  Illegal.] — Transactions  between  the 
owner  and  mortgagee  of  the  vessel  which  might 
render  the  voyage  illegal  cannot  invalidate  a 
bottomry  bond  given  by  the  master  to  a  bona 
fide  lender,  who" has  only  to  look  to  the  facts, 
that  is,  distress,  absence  of  credit,  and  necessity. 
The  Mary  Aim,  L.  E.  1  A.  &  E.  13. 

Consideration  —  Pledging  Credit.] — A  bond 
may  be  given,  though  money  has  not  actually 
been  advanced,  to  a  person  who  has  pledged  his 
own  credit  for  the  expenses  incurred.  TheEoyal 
Arch,  Swabey,  26!)  :  6  W.  E.  191. 

Executed  after  Advance— Lien  by  Foreign 
law.] — In  a  foreign  port,  where  the  law  gave  a 
lien  for  advances  made  for  repairs,  the  master 
consigned  the  ship  to  a  merchant  to  get  the 
repairs  done,  without  any  agreement  being  made 
as  to  bottomry.  Shortly  before  the  ship  sailed 
the  master  gave  the  merchant,  at  his  request,  a 
bottomry  bond : — The  bond  was  held  valid. 
The  Laurel,  Br.  &  Lush.  317  ;  11  Jur.  (N.s.)  46  ; 
18  W.  E.  352.  S.  C.  on  pleading ;  Br.  &  Lush. 
191  ;  33  L.  J.,  Adm.  17  ;  9  L.  T.  457. 

Advertising  for  Loan.] — It  is  proper  to  adver- 
tise before  taking  up  money  on  bottomry  ;  but 
the  neglect  of  the  master  to  do  so  does  not  aiJect 
the  validity  of  the  bond.    li. 

Maritime  Interest.] — The  absence  of  any  pro- 
vision for  maritime  interest  does  not  make  the 
bond  invalid.     Ih. 

Given  against  Owners'  Order.] — A  bottomry 
bond  given  by  the  master  trading  abroad  against 
the  orders  of  his  owners  to  the  agents  of  the 
owners  beyond  the  sum  to  which  his  credit  was 
limited  by  the  ovsTiers,  and  without  necessity  : — 
Held,  invalid.     The  Reliance,  3  Hag.  Adm.  66. 

Lender  not  Bound  to   see  to  Expediency   of 

Eepairs.] — A  foreign  lender  on  bottomry  is  not 
bound  to  see  that  the  repairs  for  which  he  lends 
the  money  are  expedient.  The  Vihilia,  1  W. 
Eob.  1. 

Agreement  that  Third  Party  should  Kepay 
the  Loan.] — Bottomry  bond  pronounced  for  not- 
withstanding an  alleged  agreement  with  the 
owner  that  the  charterer,  a  partner  of  the  bond- 
holder, should  pay  the  bond.  The  Huntclijf, 
2  Hag.  Adm.  285. 

Bills — Collateral  Security.]  — A  ship  being 
mortgaged  to  G.,  sailed  on  a  voyage  to  Melbourne 
and  back.  On  her  arrival  at  Melbourne  she 
required  necessary  repair,  and  the  agents  having 
refused  to  make  further  advances  upon  credit, 
the  master  entered  into  a  bottomry  bond, 
hypothecating  the  ship  and  her  freight  to  Mel- 
bom-ne  and  back,  and  drew  bills  on  G.  for  the 


amount  secured  by  bottomry.  Before  the  bills 
arrived  in  England  G.  died,  and  the  holders  of 
the  bond  and  bills  failing  to  obtain  either 
acceptance  or  payment  took  proceedings  on  the 
bond  : — Held,  that  they,  having  failed  in  obtain- 
ing acceptance  or  payment  of  the  bills,  were 
entitled  to  sue  upon  the  bond,  but  that  the  bond 
could  not  validly  hypothecate  freight  which  had 
not  been  earned  at  the  time  the  bond  was  pay- 
able. The  Staffordnhire,  Smith  v.  Bank  of  Xfio 
South  Wales,  8  Moore,  P.  C.  (N.s.)  443  ;  4i  L.  J., 
Adm.  49  ;  L.  E.  4  P.  C.  194  :  25  L.  T.  137  ;  27 
L.  T.  46  ;  20  W.  E.  557  ;  1  Asp.  M.  C.  365— P.  C. 
A  bottomry  bond  may  be  given  at  the  same 
time  with,  and  as  a  collateral  security  for,  bills 
drawn  on  the  owners  for  money  so  borrowed. 
StainhanU  v.  Sheppard,  ante,  col.  196. 

When  a  bottomry  bond  on  ship,  freight,  and 
cargo  has  been  given  by  the  master  of  a  ship  as 
collateral  security  for  a  bill  of  exchange  drawn 
by  him  upon  the  bondholders,  on  the  understand- 
ing that  if  the  bill  is  properly  met  by  funds 
being  placed  in  the  hands  of  the  latter,  the 
bottomry  bond  will  not  be  enforced,  but  the 
master  or  shipowners,  having  placed  no  funds  in 
the  bondholders'  hands,  give  notice  that  they  do 
not  intend  to  meet  it,  the  bond  is  not  invalid 
as  against  the  cargo,  although  the  bondholders 
have  conditionally  accepted  the  bill,  and  have 
neither  presented  it  to  the  master  for  payment  nor 
protested  it.  The  Onward,  42  L.  J.,  Adm.  61  ; 
L.  E.  4  A.  &  E.  38  ;  28  L.  T.  204  ;  21  W.  E.  601  ; 
1  Asp.  M.  C.  40. 

The  lender  on  bottomry  may  take  bills  of 
exchange  as  collateral  security.  The  Ariadne, 
1  W.  Eob.  411. 

A  bottomry  bond  is  not  invalid  merely  because 
it  is  given  as  security  for  bills  of  exchange  given 
at  the  same  time.  The  Emancipation,  1  W.  Eob. 
124. 

Nothing  Due  on  Bond — Held  Invalid.] — On 

taking  the  accounts  in  a  bottomry  suit  it  was 
found  that,  after  reducing  the  commission 
charged  by  the  ship's  agent,  which  was  excessive, 
nothing  was  due  upon  the  bond  : — Bond  held 
invahd.  The  Roderick  Bhu,  Swabey,  177 ;  5 
W.  E.  168. 

Demurrage — Compromised  Claim.] — A  master 
of  a  chartered  ship  having  sold  a  imrt  of  the 
cargo  to  pay  expenses  of  demurrage,  the  ship 
was  in  course  of  a  subsequent  voyage  arrested  in 
a  foreign  port  at  the  suit  of  the  charterer.  The 
charterer's  claim  was,  with  the  sanction  of  the 
court,  compromised  for  a  sum  of  money,  and  a 
bond  given  to  the  charterer  in  payment  of  that 
sum  : — Held,  that  the  bond  was  invalid.  TJw 
Ida.  41  L.  J.,  Adm.  85  ;  L.  E.  3  A.  &  E.  542  ;  27 
L.  T.  457  ;  21  W.  E.  39. 

Freight    Earned    on    Subsequent    Voyage — 

Liability.] — Freight  earned  on  a  subsequent 
voyage  held  liable  to  satisfy  a  bottomry  bond 
given  on  a  previous  voyage.  The  Jacob,  4  0.  Eob. 
245  ;  commented  on,  L.  E.  4  P.  C.  194. 

Bond  given  by  a  Master  for  Repairs  in  time 
of  his  Predecessor.] — Bottomry  bonds  given  by 
successive  masters  for  repairs  done  by  order  of 
their  predecessors,  who  had  died,  sustained. 
The  Wahejield,  cited,  3  Hag.  Adm.  8. 

Excessive  Premium.] — Excessive  premium  is 
not  a  reason  for  pronouncing  the  bond  invalid. 
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The  Lord  Cochrane,  2  W.  Eob.  312.     S.  V.,The 
Laurel,  supra,  col.  199. 

TBoTid  given  on  Land — Admiralty  Jurisdiction.] 
— Semble,  a  bottomry  bond  made  on  land  cannot 
be  sued  on  in  admiralt}'.     Anon.,  1  Keb.  520. 

Bottomry  Abroad — Prohibition  to  the  Admi- 
ralty Refused.  ~ — The  ma?ter  bottomried  the  ship 
at  Kotterdam  for  repairs.  Prohibition  to  the 
admiralty  in  a  suit  upon  the  bond  refused. 
Corspt  \'.  Huseley,  Comb.  135  ;  Holt,  48. 

The  admiralty  has  jurisdiction  in  bottomry 
whether  the  bond  is  jriven  on  land  or  at  sea. 
Merctone  v.  Gibbons,  3  Term  Kep.  207. 

And  see  post,  XXVI.  Admiralty  Law  and 
Practice. 

Usury — Maritime  Risk.] — The  usury  laws  are 
not  infringed  where  the  money  lent  is  at  mari- 
time risk.  "Shai-jieley  v.  Hin-lc,  or  Hurrdl,  cited, 
2  Kolle.  48  :  Cro.  Ja'c.  208. 

Bond  given  by  Master  held  Invalid  as  against 
Cargo  Owner.] — AbntTomry  bond  in  ship,  freight 
and  c:u  ..'o  was  granted  by  the  master  at  the  port 
where  the  owner  of  the  cargo  resided.  Adver- 
tisements for  a  loan  on  bottomry  were  published. 
and  the  cargo  o\\Tier  was  aware  of  them  and  of 
the  distress  of  the  ship,  and  that  the  cargo  had 
been  unloaded  and  reloaded,  but  no  application 
had  been  made  to  him  for  an  advance,  nor  any 
express  notice  given  of  the  application  for  a  loan  : 
—  Held,  that  the  bond  was  invalid  as  against  the 
cargo  owner.     The  JCuora  Loanese,  17  Jur.  263. 

Bond  to  Debtor  to  the  Ship.] — A  debtor  to  the 
ship  cannot  lend  on  bottomry.  The  Hebe,  2 
W.  Rob.  146  ;  7  Jur.  564.     Hut  see  next  Case. 

The  bond  is  not  vitiated  by  the  fact  that  the 
lender  was  indebted  to  the  ship  when  the  advance 
was  made  ;  it  is  bad  pro  tanto  onlv.  The  Tlcbc, 
2  W.  liob.  412. 

Bottomry  Bond  to  Ships  Agents — Held  Valid.] 
— A  bottomry  bond  in  favour  of  agents  abroad 
who  undertook  the  superintendence  and  ordering 
of  rei)airs,  after  comn)unicating  with  the  owners 
of  ship  and  cargo,  without  intimating  that  they 
intended  to  take  bottomry  security  until  just 
before  the  ship  sails,  pronounced  against.  The 
Wave,  15  Jur.  518. 

A  bottomry  bond  is  not  invalid  merely  because 
the  advance  secured  by  the  bond  is  made  by 
agents  of  the  ship,  i)rovided  that  the}'  could  not 
be  expected  to  advance  on  the  personal  credit  of 
the  owners,  and  gave  the  master  an  opportunity 
(if  obtaining  an  a<lvaMce  on  the  owners'  personal 
credit  elsewhere  by  refusing  such  an  advance. 
The  Stajfordshirc.  Smifh  v.  Bank  of  Kew  Soitth 
Wales,  8  Moore,  P.  C.  (N.s.)  443  ;  41  L.  J.,  Adm, 
49  ;  L.  R.  4  P.  C.  194  ;  27  L.  T.  46  ;  20  W.  R. 
557  ;  1  Asp.  M.  C.  365— P.  C. 

Bond  given  to  stranger  in  foreign  port  acting 
as  ship's  agent,  she  being  in  great  distress,  held 
valid.  The  Tartar,  1  Hag.  Adm.  1.  S.  P.,  The 
Vibilia,  1  W.  Rob.  1. 

Bond  given  abroad,  partly  for  the  benefit  of  the 
shipowners'  agent,  who  threatened  to  arrest  the 
ship,  intended  to  cover  simple  contract  debts 
for  goods  sujiplied  to  the  ship  on  the  agent's 
guarantee,  held  valid.  Tfie  Hersey,  3  Hag.  Adm. 
404. 

Objections  to  bottomry  bond,  that  it  was 
given  to  the  ship's  agents,  that  the  money  dis- 


bursed was  to  be  repaid  by  bills  on  the  own;;r, 
that  the  repairs  to  the  ship  were  improvident, 
and  that  she  ought  to  have  been  sold,  overruled. 
TlieLord  Cochrane,  2  W.  Rob.  312. 

Or  Invalid,  according  to  Circumstances.] 

— A.  &  Co.  agreed  to  purchase  at  Akyab  cargoes 
of  rice  for  F.  6c  Co.,  A.  &;  Co.  to  be  secured  by 
hypothecation  of  the  bills  of  lading  and  a  fixed 
freight  of  5,?.  per  ton.  Whilst  the  ship  was 
loading  one  of  the  cargoes,  A.  &  Co.  advanced 
about  540/.  for  ship's  disbursements,  but  upork 
hearing  that  F.  &  Co.  had  stopped  payment,, 
induced  the  master  to  execute  a  bottomry  bond 
both  for  the  advances  already  made  and  also  for 
a  further  sum  of  small  amount  : — Held,  that  the- 
first  advances  were  made  partly  upon  personal 
security  and  partly  upon  the  margin  of  freight, 
and  could  not  therefore  be  secured  by  a  subse- 
quent bottomry.  The  JCnipirc  of  Peace,  39  L.  J., 
Adm.  12  ;  21  L.  T.  763. 

Held,  also,  that  the  further  advances  were  too 
trivial  to  render  the  bond  valid  with  respect  to 
them.     lb. 

The  ship's  agent  took  a  bottomry  bond,  without 
inquiry  as  to  its  necessity  or  application,  for 
money  lent  partly  to  pay  for  landing  charges  of 
a  cargo  shipped  by  himself,  which  had  heated.. 
The  bond  was  held  invalid.  The  lioijal  Stuart, 
2  Spinks.  258. 

An  agent  lending  on  bottomry  is  bound  to  see- 
to  the  applicatioji  of  the  money.  lb.  And  see 
The  Rhodcrich  JJhu,  infra. 

Bond  given  for  Master's  Private  Debt.] — The 

master  cannot  hypothecate  the  ship  for  a  debc  of 
his  own.     King  v.  Perry,  3  Salk.  23. 

Recapture  —  Hypothecation    by     Mate    Icr 

Salvage.]  —  In  cise  I'f  capture  and  rcca{)ture,  the 
mate  in  the  absence  of  the  master  can  hypothe- 
cate the  ship  for  payment  of  salvage.  Pannrtcr 
V.  Todhunter.  1  Camp.  591. 

Bottomry  by  Executor  of  Deceased  Part 
Owner  in  Good  Credit.] — A  bottomry  bond- 
holder had  advanced  money  bona  fide,  with 
knowledge  of  a  i)revious  mortgage  of  the  shii) 
and  of  all  other  circumstances.  The  bond  was 
executed  by  the  executor  of  the  deceased  sole 
owner,  who  liad  himself  already  made  the 
necessary  advances  for  the  ship,  and  who  had 
ample  credit,  and  also  by  the  master,  who  had 
been  appointed  by  the  executor.  The  bond, 
opposed  by  the  mortgagees,  was  pronounced 
against.  The  Bunvegan  Castle,  3  Hag.  Adm. 
331. 

Necessity    alone   justifies    Bottomry.]  —  To 

authorise  a  captain  to  hypothecate  a  ship  or 
freight  for  repairs,  the  necessity  for  such 
hypothecation  must  exist  ;  if,  therefore,  an 
agent  of  the  shipowner  in  a  foreigrr  port  has 
sufKcient  funds  in  his  bands  for  tiie  reiiairs,  the 
captain  cannot  hypothecate.  Lyall  v.  Uiclis,  Tl 
Bcav.  616. 

The  consent  of  a  managing  part  owner  to  a 
bottomry  Ijond  binds  his  co-owners,  and  is  strong 
evidence  of  the  necessity  of  the  1  wnd.  Tlw  Royal 
Arch,  Swabey,  269;  6  W.  R.  191. 

And  sec  Cases,  col.  207,  infra. 

Where  no  Personal  Credit,] — Bottomry 

can  only  be  given  where  money  cannot  be 
obtained  on  personal  credit.  The  Sydney  Cove, 
2  Dods.  1. 
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It  is  the  vital  principle  of  bottomry  bonds 
that  they  shall  liave  been  taken  where  the  ship- 
(.waer  is  known  to  have  no  credit — Per  Lord 
Stowell.     The  Nelson,  1  Hag.  Adm.  1(J9,  175. 

Before  resorting  to  bottomry  the  master  must 
ascertain  that  the  supplies  cannot  be  procured 
upon  the  owner's  personal  credit.  The  Eliza, 
Heathoni  v.  Daiiinij,  1  Moore,  P.  C.  .5. 

The  only  ground  upon  which  the  master  of  a 
ship  is  justified  in  resorting  to  bottomry  bonds, 
and  upon  which  the  court  has  jurisdiction  to 
enforce  such  bonds,  is  the  inability  of  the  master 
to  obtain  money  upon  personal  credit  for  refitting 
the  ship,  or  for  payment  for  the  repairs  and 
dispatch  of  the  vessel.  On  a  sale  of  a  bottomry 
bond  by  auction  at  a  foreign  port  at  the  lowest 
rate  offered,  an  agent  of  the  charterers  and  sole 
owners  of  the  cargo,  who  was  at  the  same  port, 
expressed  his  willingness  to  advance  what  was 
necessary  upon  the  jjersonal  cretlit  of  the  owners; 
though  it  was  not  ])roved  that  the  bondholders 
had  notice  of  the  offer  at  the  time  the  bond  was 
given,  the  admiralty  comt,  pronounced  against 
the  bond,  and  the  sentence  was  affirmed  on 
appeal.  The  Prince  of  Saxe-Cohurg,  Soares  v. 
JtaM,  3  Moore,  P.  C.  1. 

See  also  infra,  h.  Authority  of  Master. 

Shipowner  may  Bottomry  in  Case  of  Neces- 
sity.]— The  sliipowner  may  bottonuy  his  shiii. 
if  he  cannot  otherwise  obtain  money,  for  the 
ship's  necessities  ;  though  the  master  does  not 
join  in  the  bond.  Such  a  bond  will  rank  before 
a  prior  mortsrage  of  the  ship.  The  Dvle  of 
Bedford,  2  Hag." Adm.  294. 

Lender  must  ascertain  Necessity.]  —  The 
lender  on  Vjottomry  must  ascertain  that  neces- 
sity for  bottomry  exists,  and  that  without  the 
money  the  ship  cannot  proceed.  Whether  he  is 
bound  to  see  to  the  application  of  the  money 
advanced,  quaere.     The  Orelia,  3  Hag.  Adm.  75. 

Bond  for  Eepairs  before  Voyage  begun,  and 
given  after  Voyage  ended.] — A  bottomry  bond 
may  be  valid  whatever  the  number  of  voyages 
the  adventure  includes,  provieled  such  voyages 
are  intended  or  consented  to  by  the  owners.  A 
bond  given  in  payment  of  repairs  rendered 
necessary  by  an  accident  which  occurred  before 
the  commencement  of  a  voyage,  and  dated  after 
the  termination  of  the  voyage,  held  valid.  The 
Mary  Anne,  4  Not.  of  Gas.  376  ;  10  Jur.  253. 

Eepairs  Improvident.] — See    The  Lord 

Cochrane,  supra,  col.  2u2. 

For  Eepairs,    given    to    Consignees   of 

Charterers — Bills  of  Exchange.] — A  bottomry 
bond  given  just  before  the  ship  sailed,  for 
money  due  for  repairs,  to  the  consignees  of 
the  charterers,  they  having  been  directed  by 
the  charterers  to  '"value  upon  the  owner"  for 
other  than  trivial  expenses,  sustained.  Bills  of 
exchange  given  at  the  same  time  do  not  affect 
the  validity  of  the  bond.  'The  St.  Catherine, 
3  Hag.  Adm.  253. 

Cargo — Bottomry  or  Sale  for  Eepairs.] — The 

whule  cargo  may  be  bottomried,  or  part  of  it 
sold,  to  pay  for  repairs  to  the  shii),  provided  the 
cargo  owner  is  therebv  benefited.  The  Grati- 
tudine.  3  C.  Rob.  240,  261. 


Part  of  Cargo  Saved.] — Bottomry  bond  on 

ship,  freight  and  cargo,  to  be  paid  twenty-one 
days  after  the  ship's  arrival  in  London,  and  not 
to  be  payable  if  the  ship  and  cargo  be  lost  or 
cast  away.  The  ship  was  abandoned  as  a  total 
loss  before  reaching  Lomlun  ;  part  of  the  cargo 
was  sold  and  the  proceeds  brought  to  London, 
and  part  carried  to  England  in  another  ship. 
There  was  no  proof  that  the  ship  could  not 
have  been  repaired.  The  bond  pronounced  for. 
The  Elephanta,  15  Jur.  1185. 

Bottomry  of  Cargo — "When  Valid.] — The 

cargo  cannot  be  bottomried  unless  where  the 
ship  and  freight  are  insufficient.  Where  the 
bond  was  upon  ship  and  cargo  only,  the  freight 
was  applied  in  discharge  of  the  bond  before  the 
cargo  was  resorted  to.  The  Bowthorpe,  2 
W.  Bob.  73.     And  see  Cases  infra,  cols.  209,  210. 

By  Substituted  Master.]  —  Bond  given  by 
substituted  master  to  the  merchant  who  ap- 
pointed him,  held  valid.  The  Bubicon,  3  Hag. 
Adm.  9. 

Abandonment  by  Shipowner — Bond  by  Sub- 
stituted Master.] — The  shipowner  having  aban- 
doned, a  substituted  master  gave  a  bottomry 
bond  to  a  h<.)lder  of  a  collateral  security.  Boni.1 
sustained.    The  Kennersley  Castle,  3  Hag.  Adm.  1. 

By  Master  under  Arrest.] — Bond  executed  by 
master  while  under  arrrest,  held  valid.  The 
Heart  of  Oah,  1  W.  Bob.  204. 

Excessive  Premium — Eefusal  of  Chancery  to 
Assist  in  Case  of.] — A  part  owner  borrowed 
money  from  the  plaintiff  on  bottomry,  payable 
on  the  return  of  the  ship  from  the  voyage,  and 
he  was  then  going  in  the  service  of  the  East 
India  Company.  The  East  India  Company  broke 
her  up  in  the  Indies,  and  the  owner  sued  them  and 
recovered  damages,  but  not  to  the  full  value  of 
the  ship.  The  bottomry  bondholder  brought  his 
bill  in  chancery  to  have  satisfaction  out  of  the 
money  so  recovered,  but  his  bill  was  dismissed  ; 
for  a  court  of  equity  will  not  assist  a  bottomry 
bond  which  carries  an  unreasonable  interest. 
Bandy  v.  Turner,  1  Eq.  Ca.  Abr.  372. 

May  be  Good  in  Part  and  Bad  in  Part.] — A 
bottomry  bond  maj^  be  good  in  part  and  bad  in 
part.  The  Tartar,  1  Hag.  Adm.  1  ;  The  Ilehe, 
2  W.  Bob.  412  ;  The  Augusta.  1  Dods.  2S3  ;  The 
Osmanli,  3  W.  Bob.  19S  :  7  Not.  of  Cas.  322  ; 
The  Heart  of  Oah,  1  W.  Bob.  204.  And  see  The 
Empire  of  Peace,  supra,  col.  202. 

The  court  of  admiralty  has  power  to  reduce  the 
premium  on  a  bottomry  bond,  if  excessive.  Tlie 
Heart  of  Oah,  supra. 

Bottomry  bond  pronounced  for  under  sus- 
picious circumstances;  of  1,961?.  11*'.  (>il. 
claimed  upon  the  reference,  475Z.  l\s.  6d.  only 
allowed  ;  no  costs  of  suit  given  to  either  party  ; 
cost  of  the  reference  given  to  the  shipowners. 
The  Gauntlet,  13  Jur.  413. 

A  bottomry  bond  may  be  good  in  part,  though 
void  for  the  residue.  Where,  therefore,  a  bottomry 
bond  was  given  by  the  master  at  Kew  York,  as 
well  for  advances  to  obtain  his  discharge  from 
arrest,  at  the  instance  of  the  consignees,  on 
account   of    damage    done    on    the   voyage    to 
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part    of    the    cargo,    as    for   payment    of    the  |     For  Insurance  Premituns.J — The  master  put- 
port  duties  and  other  disbursements  necessary   ting  into  a  foreign  port  of  distress  has  no  autho- 


to  enable  the  ship  to  prosecute  her  voyage,  the 
judicial  committee  (reversing  so  much  of  the 
decision  of  the  admiralty  court  as  rejected 
the  bond  in  toto)  sustained  the  bond  to  the 
extent  of  the  sums  advanced  for  necessary  sup- 
,plies  and  payments  of  the  port  duties.  TJie 
iPrince  George,  Smith  v.  Gould,  i  Moore,  P.  C.  21. 

Bond  given  in  Port  of  Owner's  Country.] — 

The  master  may  hypothecate  ship  and  cargo 
though  lying  in  a  port  of  the  country  in  which 
the  owners  reside,  provided  he  has  no  means  of 
/communicating  with  the  owners.  La  Ysahel, 
I  Dods.  273. 

Bond  given  before  Voyage  commences  — 
•Quaere.] — Whether  a  bottomry  bond  given  in 
port  prior  to  the  commencement  of  a  voyage  is 
-valid.     The  Jtnny,  2  "W.  Bob.  5. 

Bond  by  Master  of  British  Ship  in  this 
■Country,]  —  Botttomry  bond  granted  by  the 
master  of  a  British  vessel  in  a  port  of  this 
country  upheld.     The  Trident,  1  W.  Kob.  29. 

Money  lent  at  Cowes  for  repairs  and  service 
of  a  British  ship,  whose  owners  resided  at  New- 
castle, held  not  to  be  matter  for  bottomry.  The 
Lochiel,  2  W.  Rob.  3i. 

In  Jersey.] — Bond  given  upon  a  British 

€hip  in  Jersey  :  quaere,  whether  it  is  valid.  The 
Barlara,  4  C.  Rob.  1. 

In  Ireland.] — A  Vjond  given  in  Ireland 

on  a  British  ship  held  valid.  The  Ithadaviaiithe, 
1  Dods.  704. 

Bond   given    to   free   Ship  from  Arrest.] — A 

.bottomry  l^iud  given  to  free  the  sliiji  from  arrest 
at  MaliJi  fur  a  debt  due  from  the  owner  to  his 
agent  there  on  a  general  account,  held  valid. 
The  Omnanli,  3  W.  Rob.  198  ;  7  Not.  of  Cas. 
522. 

The  mere  fact  that  by  the  law  of  the  port  in 
■which  the  bond  is  given  the  ship  may  be 
detained  does  not  make  a  bonil,  otherwise 
invalid,  to  be  valid.  The  Augusta,  1  Dods.  283. 
And  see  The  Hersey,  supra,  col.  201. 

Arrest  for  Salvage.] — Sec   The  Sultan, 

infra,  col.  I'otj. 

Bond  to  meet  Consul's  Charges.] — Bond  given 
at  Briti-^h  ccnisul's  instigation,  iu  great  part  for 
payment  of  his  commission,  upheld.  The  Zodiac, 
1  Hag.  Adm.  320, 

To  defray  Debts  incurred  on  previous 

"Voyage.^ — Money  li.-rit  fur  the  payment  of  ilehts 
iueuriiMl"  in  a  previous  voyage  not  matter  for 
bottomry.     The  Luchid,  2  W.  Rob.  34. 

To  pay  off  Previous  Bond.] — The  amount 

of  a  previous  bond  given  iu  the  same  voyage, 
having  been  paid  off,  may  be  included  in  a  new 
bond  given  on  the  same  but  not  on  a  subsequent 
voyage.     Tlie  Tuivo,  Spinks.  18.^1. 

Scnible,  that  payment  of  one  bottomry  bond 
as  a  good  consideration  for  a  new  bottomry  Ixind. 
Dohson  V.  Lt/all,  2  Ph.  323,  n. ;  3  Myl.  &  Cr. 
4.53,  n. ;  11  jur.  179.  n.  feee  -S".  C,  8  Jur.  909 
(on  exception  to  report). 


rity  to  insure  the  ship  and  freight  for  performing 
the  residue  of  the  voyage,  and  has  no  authority, 
therefore,  to  grant  a  bottomry  bond  on  the  ship 
to  pay  for  the  premiums  of  such  insurance. 
The  Serajina,  Br.  k,  Lush.  277. 

To  free  from  Arrest  for  Salvage,] — Where  a 
vessel  is  lying  stranded,  ami  the  master  cannot 
communicate  with  the  owner,  the  master,  in 
order  to  tranship  and  send  on,  may  on  his  own 
authority  give  a  respondentia  bond  to  release 
the  cargo  lying  under  arrest  for  salvage.  The 
Sultau,^iiw-^hcj,  504  ;  5  Jur.  (N.S.)  13(j'.r. 

Charges  for  Unloading  Outward  Cargo.] — 
Every  disbursement  at  a  foreign  port  neces^^ary 
to  enable  a  ship  to  prosecute  her  voyage,  made 
in  or  about  the  ship  herself  or  her  crew,  is  a 
proper  subject  for  bottomry.  Charges  upon  the 
unloading  of  the  outward  cargo  are  such  neces- 
sary disbursements.  The  Etlmond,  Lush.  211  ; 
30  L.  J.,  Adm.  128  ;  2  L.  T.  394.  And  see  Lush. 
57  ;  29  L.  J.,  Adm.  76  ;  2  L.  T.  192. 

Such  disbursements  must  be  for  charges  for 
which  the  owner  or  master  of  the  ship  is  liable  ; 
those  for  which  the  consignee  of  the  cargo  is 
liable  are  not  the  subject  of  bottomry.     Ih. 

Average  Contribution,] — A  debt  for  general 
average  contribution,  arising  in  respect  of  an 
outward  voyage,  being  a  personal  debt  only,  is 
not  a  sufficient  foundation  for  a  bottouny  bond 
on  the  ship  for  the  voyage  homeward.  The 
North  Star,  Lush.  45  ;  29  L.  J.,  Adm.  73  ;  2  L.  T. 
264. 

Consuls  Expenses  in  Suppressing  Mutiny.]— 
Expenses  incurred  by  the  Britisli  consul  in  a 
foreign  port,  the  crew  being  in  possession  of  the 
ship  and  the  master  in  irons,  iu  connection  with 
a  mutiny  on  ];oard,  and  reinstating  the  master 
iu  his  connnand,  held  a  good  foundation  for 
bottomry  borul,  although  at  the  outset  of  the 
matter  nothing  was  said  as  to  giving  a  bond. 
The  Gauntlet,  3  W.  Rob.  82. 

Usury  Laws — Bottomry  no  Infringement  of.] 
— Bottdinry  is  nut  iiivaliil  as  contrary  to  the 
usury  laws',  liecause  of  tlie  sea  risk.  Sharpleij  v. 
llurrell,  Cro.  Jac.  208  ;  Snomc  v.  Glorn,  Siderf., 
pt,  1,  27  ;  Maxon  v,  Ahdij,  Holt,  738  ;  ChrsterjU'ld 
{Earl  of)  V,  Janson,  2  Vcs.  Sen.  27,  124,  142  ;  Joij 
V,  Kent,  Jfanl.  4I.S  ;  Itohrrt.s  v.  Tr('ma\jn,  2  KoUc, 
47  ;  Cro,  Jac,  .508  ;  Applvion  v,  Brian,  1  Kel),  711, 

Bottomry  bon<l  p.iyable  whether  the  ship 
return  or  not  sail,  bad  for  usury.  I  Till  v.  Smm, 
1  Kcb.  358. 


Foreign  Ships  trading  to  East  Indies — 7  Geo.  1, 

Bt.  1,  c.  21.J— Vali.iily  of  Itniioiiny  bonds  ou 
foreign  ships  trading  to  E;ust  indies.  Sumner  v. 
Green,  1  II.  Bl.  302. 

b.  Authority  of  Master. 

Agent  for  Cargo  Owners.]— Tlie  character  of 
aL'int  for  the  owtnTs  of  thr  cargo  is  imposed  Upon 
tiie  master  by  the  nueosity  of  the  ca.se,  and  by 
that  alone.  The  master  is  investc<l  by  presumption 
of  law  with  authority  to  hypothecate  the  cargo, 
on  the  ground  that  the  owners  have  no  means  of 
expressing  their  wishes  ;  Ijut  when  such  means 
exist,  when  communication  can  be  made  to  the 
owners,   the  character  of  agent    is    no  longer 
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imposed  on  the  master,  because  the  necessity 
which  creates  it  does  not  arise.  Tlie  Hamhvrffh, 
infra. 

Agent  for  Owner  of  Ship.] — If  the  master 
orders  repairs  for  his  ship,  or  borrows  money  on  a 
bottomry  bond  in  order  to  execirte  the  repairs, 
he  is  the  agent  alone  of  the  owner  of  the  ship 
in  ordering  such  repairs  and  borrowing  money. 
Benson  v.  Duncan,  3  Ex.  644 ;  18  L.  J.,  Ex.  IC'J ; 
14  Jut.  218— Ex.  Ch.     See  S.  C,  infra. 

Master  cannot  bind  Owner  beyond  Value  of 
Ship.] — The  master  cannot  by  bottomry  bind  the 
owners  beyond  the  value  of  the  ship.  A7wn.,  Ca. 
in  Ch.,  pt.  2,  238. 

Necessity  alone  Justifies.] — The  master  may 
hypothecate  the  ship  only  in  case  of  necessity. 
Anon.,  Holt,  651  ;  3  Salt.  23.  S.  P.,  Brich/eman's 
Case,  Hob.  11. 

A  bottomry  bond  executed  by  the  master  of  a 
ship  cannot  "be  stipported  against  the  owners  if 
the  master,  at  the  time  of  executing  the  bond, 
had  other  resources  for  obtaining  the  necessary 
supplies  for  the  ship.  Dvlson  v.  Lyall,  2  Ph. 
323,  n. :  3  Myl.  &  C.  453,  n. :  6  L.  J.,  Ch.  115  :  11 
Jur.  1 79 ,  n.  S.  P.,  Lyall  v.  HicUs,  supra,  col.  202  ; 
The  Bot/al  Arch,  supra,  col.  199. 

The  obligee  in  a  bottomry  bond  also  chartered 
the  ship  for  the  homeward  voyage  : — Held,  that, 
from  the  time  the  charterparty  was  made,  the 
sum  that  would  become  due  for  the  freight  was 
a  resource  of  the  captain,  applicable  to  procuring 
such  sums  as  were  necessary  to  discharge  expenses. 
Dohson  V.  Lyall,  supra.  And  see  Casts  supra, 
col.  202. 

Law  of  the  Flag.] — The  extent  of  the  authority 
conferred  on  the  master  of  a  vessel  to  bind  the 
owners  either  of  the  ship  or  of  the  cargo  is  derived 
from,  and  governed  by,  the  law  of  the  flag.  The 
Karnah,  6  Moore,  P.  C.  (N.s.)  136  :  38  L.  .J.,  Adm. 
57  ;  L.  R.  2  P.  C.  505  ;  21  L.  T.  159  ;  17  W.  E.  1028. 

No  Power  to  Bottomry  before  Voyage  begun.] 

— The  master  has  no  power  to  hypothecate  the 
ship  before  the  voyage  is  begun.  Lister  v.  Baj'tcr, 
Str.  695. 

Pledging  Owner's  Credit.] — A  master  has  no 
authority  to  hypothecate  for  money  borrowed  at 
a  foreign  port  for  necessary  repairs  and  disburse- 
ments, and  by  the  same  instrument  pledge  the 
personal  credit  of  his  owner  for  such  advances, 
whether  maritime  interest  be  stipulated  for  or 
not.  StainhanU  v.  t'^hcjjpard,  13  C.  B.  418  ;  1 
C.  L.  R.  609  :  22  L.  J..  Ex.  341  ;  17  Jur.  1032  ; 
1  W.  R.  505— Ex.  Ch. 

The  master  of  a  vessel  requiring  supplies  for 
the  further  prosecution  of  her  voyage  is  bound 
to  ascertain  whether  such  supplies  can  be  pro- 
cured on  the  personal  credit  of  the  owner  before 
he  resorts  to  a  bottomry  bond  as  security  for 
their  amount.  The  Eliza,  Hcuthorn  v.  Darling, 
1  Moore,  P.  C.  5. 

Master's  Personal  Credit.] — A  bottomry  bond 
given  by  a  master  uj)on  a  threat  of  arrest  for 
supplies  previously  furnished  on  his  personal 
credit  is  void.  The  ILessey,  Gore  v.  Gardner,  3 
Moore,  P.  C.  79. 

To  justify  resort  by  a  master  of  a  ship  to  a 
bottomry  bond,  it  is  requisite  by  maritime  law 
that  the  advances  should  be  merely  to  enable  the 
ship  to  refit ;  or  to  pay  for  the  repairs  and  dis- 


patch of  the  vessel  for  the  completion  of  her 
voyage  ;  and  that  the  master  should  be  unable  to 
obtain  such  advances  upon  personal  credit.  The 
Prince  of  Sa.rc-Colurcj,  Scares  v.  Ltahn,  3  Moore, 
P.  C.  1. 

Though  the  debts  which  a  master  in  need  of 
repairs  in  a  foreign  port  has  incurred  may  be 
personal,  he  may  borrow  money  upon  bottomry 
of  ship,  freight  and  cargo  to  pay  them  from  any 
one  not  his  creditor.     The  Karnah,  supra. 

By  Mate — Capture  and  Recapture.] — A  mate, 
in  the  absence  of  the  captain,  has  a  right  to 
hypothecate  the  ship  for  the  purpose  of  paying 
the  salvage  to  the  recaptors.  Parmeter  v.  Tod- 
hunter,  1  Camp.  541. 

Duty  to  Communicate  with  Owners.] — Before 
resorting  to  bottomry  for  raising  necessary  sup- 
plies, it  is  absoltitely  necessary,  where  practicable, 
that  notice  should  be  given  by  the  master  to  the 
owner  of  the  vessel,  and  an  allegation  that  such 
owner  was  insolvent  is  no  exctrse  for  not  com- 
municating with  him,  unless  he  has  been  judi- 
cially declared  insolvent,  and  the  ownership  oi 
the  vessel  vested  in  his  assignees,  to  whom  such 
notice  must  tlien  be  given.  The  Panama,  Bar- 
ron V.  Stewart,  6  Moore,  P.  C.  (N.S.)  484  ;  39  L.  J., 
Adm.  37  ;  L.  R.  3  P.  C.  199 ;  23  L.  T.  12  ;  18 
W.  R.  1011. 

A  British  ship,  under  a  charter  from  London 
to  Callao,  put  into  Melbourne  for  repairs.  The 
master,  who  was  also  a  part  owner,  fearing  that 
the  shipwrights  would,  unless  their  claims  were 
paid,  detain  tire  vessel,  and  that  she  might  thus 
be  ttnable  to  fulfil  her  charter,  raised  the  neces- 
sary funds  from  the  ship's  assets  at  Melbourne 
upon  a  bottomry  bond  of  the  ship  and  freight : — 
Held,  that  the  bond  was  not  invalidated  by  the 
absence  of  a  previous  communication  between 
the  master  and  the  co-owner.  The  Staffordshire, 
8  Moore,  P.  C.  (N.s.)  443  ;  41  L,  J.,  Adni.  49  ;  L.  R. 
4  P.  C.  194  ;  27  L.  T.  46  ;  20  W.  R.  557  ;  1  Asp. 
M.  C.  365— P.  C.     And  see  S.  C,  25  L.  T.  137. 

Held,  also,  that  the  mortgagee  of  a  ship  cannot, 
for  the  purposes  of  such  previous  communica- 
tion as  is  necessary  between  the  party  hypo- 
thecating the  ship  and  the  owner,  be  deemed  an 
owner :  though  it  may  be  otherwise  if  the  mort- 
gagee is  also  the  ship's  agent  and  agent  for  the 
owner.     Lh. 

The  authority  of  a  master  to  pledge  by  bot- 
tomry for  the  purpose  of  raising  money  for  the 
absolute  necessaries  of  the  ship,  only  arises  when 
he  cannot  obtain  the  necessary  abvances  upon 
the  personal  credit  of  tlie  owner,  and  such  power 
to  raise  money  by  bottomry  is  vested  in  the 
master,  although  the  owner  resides  in  the  same 
country,  proviiled  there  are  no  means  of  com- 
munication with  the  owners,  and  the  exigency 
of  the  case  requires  it.  The  Oriental,  Wallace 
V.  Fielden,  7  Moore,  P.  C.  398. 

A  ship  on  a  voyage  from  Galveston,  United 
States,  to  Liverpool,  put  into  Bermuda  disabled. 
The  master  wrote  to  the  owners  of  the  ship  and 
cargo,  and  meanwhile,  to  avoid  delay  and  loss, 
commenced  repairing  the  ship.  Tlie  repairs 
were  completed,  and  the  master  then,  fearing 
detention  of  the  ship,  and  having  received  no 
replies  from  the  owners  of  the  ship  and  cargo, 
raised  money  to  pay  for  the  repairs  on  bottomry 
of  the  ship,  freight  and  cargo.  The  lenders 
were  not  the  repairers  of  the  ship  : — Held,  that 
the  bond  was  valid,  and  bound  the  cargo.  Tlie 
Karnah,  6  Moore,  P.  C.  (N.s.)  136  ;  36  L.  J.,  Adm. 
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57  :  L.  K.  4  P.  C.  505  ;  21  L.  T.  159  ;  17  W,  R.  102S 
—P.  C.    See  S.  C.  infra. 

The  possibility  of  communication  with  the 
owners  of  the  ship  or  cargo  must  be  construed 
by  estimating  the  cost  and  risk  incidental  to  the 
delay  from  the  attempt  to  make  such  communica- 
tion, and  the  probability  of  failure  after  every 
exertion  made.     lb. 

Bottomry  bond  granted  at  New  York  by  master 
of  a  vessel  whose  o^\"ners  lived  at  St.  Johns,  New 
Bmnswick,  between  which  place  and  New  York 
there  was  telegi-aphic  communication.  The 
lenders  had  previously  acted  as  agents  for  the 
ship,  and  there  had  been  no  communication  with 
the  owners ;  bond  held  invalid.  Tlie  Oriental,  7 
Moore.  P.  C.  30S— P.  C.   Reversing  3  W.  Rob.  243. 

ireui-.ic,  a  bottomry  bond  given  by  the  captain 
of  a  ship  at  a  foreign  port  is  not  necessarily  void 
because  there  was  time  during  the  ship's  stay  at 
such  port  for  the  captain  to  have  written  home 
to  his  emplovers,  and  to  have  received  an  answer. 
Ghiscott  V.  Lang,  2  Ph.  310  ;  16  L.  J.,  Ch.  42'J  ; 
11  Jur.  642. 

A  plea,  alleging  that  the  bottomry  bond  was 
executed  by  the  master  without  any  express 
authority  from  the  defendant ;  and  that,  at  the 
time  when  the  same  was  executed,  the  amount 
of  the  costs  and  expenses  exceeded  the  amount 
of  the  value  of  the  ship  when  repaired,  and  all 
the  freight  that  could  be  earned  by  the  voyage, 
should  the  vessel  arrive  at  its  destination  ;  and 
that  the  defendant,  so  soon  as  he  received  notice, 
abandoned  the  ship,  and  all  right  and  title  to  the 
same,  and  all  freight  in  respect  of  the  voyage, 
and  did  never  ratify  the  act  of  the  master : — 
Held,  bad.  Benson  v.  Duncan,  3  Ex.  344  ;  18 
L.  J.,  Ex.  16'J  ;  14  Jur.  218— Ex.  Ch.  See  S.  C. 
supra,  col.  207. 

See  also  supra,  a.  Matters  Affecting 
Validity,  and  infra,  3.  Allowable  Iteiis. 

Power  of  Master  to  Bottomry  for  Repairs.] — 
Sec  Miller  v.  Potter,  ante,  col.  17,  (ind  Cases 
supra,  col.  203. 

Cargo — Power  to  Hypothecate.] — A  master  has 
I»ower  to  hypotlif'care  the  cargo  as  well  as  the 
.shii)  for  a  rciusonable  puri)oseonly,  for  the  benefit 
f)f  the  shi|)  and  cargo.  Iltissei/  v.  Christie,  13 
Ves.  5'jy  ;  9  East,  426  ;  9  R.  R.  .585. 

Where  it  appeared  that  at  a  foreign  port,  at 
which  the  master  had  taken  in  necessary  sup- 
jihes,  the  owner  of  the  vessel  had  a  recognised 
agent  within  the  possible  and  probable  know- 
ledge of  the  person  making  the  advance  : — Held, 
that  the  bottomry  bond  given  for  such  advance 
was  void.     TJie  FaithfuC.n  L.  J.,  Adm.  81. 

The  existence  of  the  necessity  which  the 
maritime  law  requires  to  validate  the  hypothe- 
cation of  the  ship  and  cargo  hy  bottomry,  is  to 
be  ascertained  by  evidence  in  the  asual  manner, 
the  meaning  of  the  term  "necessity"  in  respect 
of  hypothecation  by  the  master  being  analogous 
to  its  meaning  m  other  parts  of  the  law.  The 
Karnak,  6  Moore,  P.  C.  (N.s.)  136;  38  L.  J., 
Adm.  57;  L.  R.  2  P.  C.  505;  21  L.  T.  159; 
17  W.  R.  102.s_P.  C.     Sec  -S'.  C,  supra. 

The  necessity,  which  will  validate  the  hypotlie- 
cation  of  a  cargo  by  bottomry,  is  a  high  degree 
of  need,  arising  when  choice  is  to  be  made  of  one 
of  several  alternatives,  under  the  peril  of  severe 
loss,  if  a  wrong  choice  should  be  made.  And 
any  comV)ination  of  events  which  should  prevent 
the  completion  of  the  voyaire  with  profit,  unless 
money  should  be  obtained  Vjy  bottomry,  would 
raise  the  question  whether  there  was  need  fc»r| 


bottomry  in  such  high  degree  as  to  create  a 
necessity.  If,  though  the  repairs  are  complete, 
yet  the  ship  cannot  leave  the  port  until  they  are 
paid  for,  the  completion  of  lepairs  is  an  imma- 
terial fact  in  estimating  the  degree  of  need  for 
bottomry.     Ih. 

A  shipmaster  has  authority  to  bottomry  cargo 
as  well  as  ship  at  a  foreign  port  to  enable  the 
ship  to  prosecute  her  voyage ;  and  the  ship- 
o\vner3  are  liable  to  indemnify  cargo  owners  if 
the  cargo  is  attached  or  sold  by  the  bondholders, 
without  regard  to  the  question  of  the  validity  of 
the  bond.  Anderston  Foundry  Co.  v.  Law,  7 
Ct.  of  Sess.  Cas.  (3rd  ser.)  836. 

A  ship  on  her  voyage  from  Newcastle  to 
Lisbon  came  into  collison  and  put  into  Leith  for 
repairs.  The  master  and  mate  were  owners  of 
the  ship  and  incurred  a  debt  of  580Z.  to  the  ship- 
broker,  which  included  damages  payable  to  the 
other  ship,  repairs,  and  other  charges.  Only  a 
small  part  of  this  was  chargeable  against  cargo, 
the  bulk  being  chargeable  against  ship  and 
freight.  The  master  had  no  means,  except  80Z., 
and  bottomried  ship,  freight  and  cargo  for  500Z. 
The  cargo  owners  refused  to  consent  to  bottomry 
the  cargo.  The  shi[)  and  cargo  were  sold  for 
155?.  : — Held,  that,  except  as  to  freight,  the  bond- 
holder had  no  right  against  the  cargo,  as  the 
master  had  no  power  to  bottomry  it  under  the 
circumstances.  Dijmond  v.  Scott,  5  Ct.  of  Sess. 
Cas.  (4th  ser.)  196.  And  see  Cases  supra,  cols. 
203,  204. 

Cargo  Bottomried — Indemnity  against  Ship- 
owner."— A  ?hip  was  daniagetl  by  perils  of  the 
sea,  ami  tlie  master  hypothecated,  by  a  bottomry 
bond,  the  ship,  freight  and  cargo,  amongst  which 
were  the  gods  of  the  plaintitf.  The  ship  and 
freight  not  realising  the  amt)unt  borrowed,  his 
fevjtids  were  attached  in  the  admiralty  court 
until  contribution  was  jiaid  by  him  towards  the 
difference  due  to  the  i)bligce  of  the  bund,  and  he 
was  obliged  to  pay  his  pioportion  of  the  costs  of 
the  suit  institutetl  in  the  admiralty  court: — 
Held,  that  he  o  add  maintain  an  action  against 
the  owner  of  the  shij*  on  an  implieil  promise  to 
indemnify.  Ben.'<on  v.  Duncan.  3  Ex.  644  ;  18 
L.  J.,  Ex.  169  ;   14  Jur.  21S— Kx.  ('h. 

Duty  to  communicate  with  Owner  of  Cargo.] — 
The  master  of  a  shiji,  being  only  the  agent  of  tiie 
cargo  in  special  cases  of  necessity,  is  bound, 
when  circumstances  permit,  to  communicate 
with  the  owner  of  the  cargo  before  he  does  any 
act  which  seriously  affects  the  value  of  tlie 
cargo.  The  Onward,  •12  L.  J..  A<hn.  lil  ;  L.  R. 
4  A.  &  E.  38  ;  28  L.  T.  204  ;  21  W.  R.  601  ;  1  Asp. 
M.  C.  540. 

A  master,  therefore,  putting  into  Port  Louis, 
Mauritius,  for  repairs  to  liis  shii),  and  intending 
to  raise  money  for  liiose  repairs  upon  l^ttttomry, 
not  only  on  ship  and  freight,  but  also  upon 
cargo  of  an  imperishable  nature  and  belonging 
to  one  firm  residing  in  Great  Britain,  is  bound  to 
communicate  with  them  before  having  recourse 
to  bottomry  ;  otherwise  the  Vmnd  is  invalid.     lb. 

Bottomry  Vx>iid  upon  ship,  freight,  and  cargo, 
taken  up  by  the  master  of  a  small  Swedish  vessel 
at  a  port  in  Sweden.  I'ait  of  the  cargo  was 
consigned  to  England  :— Held,  that,  considering 
the  distance  lx,-twccn  Swcleii  and  England,  and 
the  means  of  communication,  it  was  essential  to 
the  validity  of  the  bond,  so  lar  as  the  cargo  was 
concerned." that  the  master  should  communicate 
with  the  owners  of  the  cargo  before  resorting  to 
hypothecation  of  the  cargo,  as  he  could  have 
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obtained  an  answer  within  a  period  not  incon- 
venient with  regard  to  the  exigency  of  the 
circumstances  of  the  case.  The  Bonaparte^ 
WilJiinson  v.  Wilson,  8  Moore,  P.  C.  459. 

The  master  during  the  voyage  executed  a 
bottomry  bond  hypothecating  the  ship,  freight, 
and  cargo.  The  cargo  was  not  perishable,  and 
the  master  could  have  communicated  with  the 
owners  of  the  cargo  before  executing  the  bond  : 
— Held,  that  the  "master  should  have  communi- 
cated with  the  ov\Tiers  of  the  cargo,  and  that  the 
bond  was  invalid  in  respect  of  the  cargo.  The 
Hamhu>y/h,  2  Moore,  P.  C.  (N.s.)  2S9  ;  Br.  &  Lush. 
253  ;  33'L.  J.,  Adm.  116  ;  10  Jur.  (N.S.)  600  ;  10 
L.  T.  206  ;  12  W.  K.  628— P.  C. 

Whether  a  master  of  a  vessel  without  funds  or 
credit  must  communicate  with  the  owners  of  the 
cargo  before  hypothecating  the  ship,  freight,  and 
cargo,  in  order  to  enable  him  to  pay  the  expense 
of  the  necessary  repairs  of  the  vessel,  is  a 
question  which  can  only  be  decided  by  the  cir- 
cumstances of  each  particular  case.     lb. 

The  master  before  giving  a  bottomry  bond  on 
ship,  freight,  and  cargo,  is  bound,  as  against 
owners  of  cargo,  to  communicate  both  with  the 
o%vners  of  ship  and  the  shippers  or  coosignees  of 
cargo,  where  such  communication  is  under  all 
the  circumstances  reasonably  practicable  ;  but 
not  otherwise.  Thtf  Olivier,  Lush.  48'1  ;  31 
L.  J.,  Adm.  137;  6  L.  T.  2.5!). 

The  defence  that  a  bottomry  bond  is  void  for 
want  of  communication  with  the  shipowner  or 
cargo  owner  must  be  specially  pleaded.     lb. 

The  master,  before  he  hypothecates  the  cargo, 
ought,  if  he  has  the  means  of  doing  so,  to  com- 
municate with  the  owner  ;  and  this  is  not  merely 
to  give  the  owner  an  opportunity  of  advancing 
the  requisite  funds,  but  also  to  give  him  an 
opportunity  of  unlading  the  cargo  ;  although  he 
cannot  do  this  without  pavment  of  the  entire 
freieht.  The  Lizzie,  L.  E."2  A.  &  E.  254;  19 
L.  T.  71. 

What  Communication  to  Owner  Sufficient.] — 

To  justify  a  master  in  giving  a  bottomry  bond  on 
cargo  where  communication  with  the  owners  is 
necessary,  a  mere  statement  of  injuries  sustained 
by  the  ship  and  of  the  consequent  necessity  for 
repairs  entailing  considerable  expense,  unaccom- 
panied by  a  statement  that  a  bottomry  bond  is 
proposed,  is  not  a  sufficient  communication  ;  the 
law  does  not  require  the  owners  from  such 
premises  to  draw  the  conclusion  that  the  ship 
and  cargo  must  be  bottomried  ;  although  it  may 
not  be  required  that  the  words  "  bottomry  of 
cargo  "  should  be  used  in  the  communication,  the 
fact  itself  should  be  stated,  or  at  least  the 
necessity  for  a  bottomry  bond  should  be  an 
obvious  and  irresistible  inference  from  the  cir- 
cumstances stated.     The  Onward,  supra. 

A  communication  detailing  the  disasters  to  the 
ship,  and  the  probable  expense  of  repair,  but  not 
expressing  the  intention  to  bottomry  the  cargo, 
and  requesting  the  owners  of  cargo  to  wait  for 
further  information,  is  not,  where  any  communi- 
cation is  necessary,  sufficient :  more  especially 
where  the  information  as  to  the  bottomry  has 
been  given  to  the  shipowners,  but  withheld  from 
the  owners  of  cargo  ;  and  under  such  circum- 
stances the  owners  of  cargo  are  not  bound  to 
conclude  that  the  master  will  resort  to  bottomry, 
or  to  reply  to  the  communication.     Jh. 

A  master  cannot  bottomry  a  ship  without 
communication  with  his  owner,  if  communica- 
tion is   practicable,   and,   a  fortiori,  he  cannot 


hypothecate  the  cargo  without  communicating 
with  the  owner  of  it,  if  communication  with  such 
owner  is  practicable.  Such  communication  must 
state  not  merely  the  necessity  for  expenditure, 
but  also  the  necessity  for  hypothecation.  Klein- 
ivort  V.  Cassa  Marrittima  of  Genoa,  2  App.  Cas. 
156  ;  36  L.  T.  118  ;  25  W.  E.  608  ;  3  Asp.  M.  C. 
358— P.  C. 

A  statement  by  the  master  of  the  injuries 
sustained  by  a  ship  and  of  the  repairs  necessary 
is  not  a  sufficient  communication  with  the  owners 
to  justify  him  in  giving  a  bottomry  bond  upon 
the  ship  and  cargo,  if  unaccompanied  by  a  state- 
ment that  such  bond  is  necessary.     Ih. 

The  mere  receipt  by  the  owners  of  the  cargo  of 
general  information  that  the  ship  is  damaged, 
and  in  need  of  repairs,  does  not  impose  upon 
them  the  duty  of  supplying  money  for  such 
repairs  without  further  information.     Ih. 

A  Swedish  vessel,  bound  from  a  port  in  Sweden 
to  Hull,  was  driven,  by  stress  of  weather,  to  put 
back  into  another  port  in  Sweden.  This  took 
place  in  November,  1848.  Ten  days  afterwards 
the  cargo  was  unladen,  and  the  ship  found  to  be 
greatly  damaged.  The  repairs  were  completed, 
and  the  cargo  reloatled.  The  master  at  once 
communicated  with  the  owners  of  the  ship  resi- 
dent in  Sweden,  who,  being  without  funds,  con- 
sented to  the  master  taking  up  a  bottomry  bond 
for  payment  of  the  necessary  repairs,  and  the 
British  consul  at  the  port  where  the  vessel  lay 
wrote  on  behalf  of  the  master,  and  as  his  agent, 
to  the  consignees  at  Hull,  informing  them  of  the 
damage  sustained  by  the  vessel,  but  made  no 
application  for  money,  nor  referred  to  the 
necessity  of  repairs.  No  answer  was  made  to 
this  letter,  and  the  master,  in  March,  1849, 
hypothecated  the  ship,  freight,  and  cargo,  for  the 
money  borrowed  for  the  repair's : — Held,  that 
such  "letter  to  the  consignees  was  a  sufficient 
notice  to  authorise  the  master  raising  money  by 
bottomry  on  the  cargo.  Thu  Bonaparte,  Williin- 
son  V.  Wilson,  8  Moore,  P.  C.  459. 

Bond  given  to  meet  Expenses  caused  by 

Cargo  Owners'  Delay — Deduction  from  Freight.] 

— Where  the  master  was  obliged  to  sell  part  of 
the  cargo  abroad  to  defray  the  ships'  expenses 
and  gave  a  bond  on  cargo  for  further  advances, 
the  owners  of  the  cargo,  if  they  caused  the  delay 
which  occasioned  the  expenses,  cannot  refuse 
payment  of  any  part  of  the  freight  or  deduct  it 
from  the  sum  due  on  the  bond.  The  Angenora, 
1  Dods.  382. 

Bond  given  to  Consignee  of  Cargo.] — A 

bottomry  bond  given  to  consignee  of  cargo,  there 
being  a  consignee  of  ship  in  the  place,  upheld  ; 
it  not  being  shewn  that  the  lender  was  aware 
that  bottomry  was  not  necessary.  The  Xelson,  1 
Hag.  Adm.  169. 

Hypothecation  of  Cargo  before  Shipment.]^ 

The  Jonathan  Gomlli  ut,  Swabey,  33,  supra,  col.  199. 

Hypothecation  of  Freight— Advances  Deduc- 
ted.]—A.  chartered  a  ship  then  on  an  outward 
voyage  to  load  a  cargo  in  Cuba  for  London, 
agreeing  that  his  agent  should  make  such 
advances  in  Cuba  as  he  should  think  the  ship 
required.  The  master  bottomried  the  ship  and 
freight  before  she  reached  Cuba.  Certain  sums 
were  advanced  by  the  agent  in  Cuba  :  and  in 
ihe  bondholder's  suit  against  the  ship  and  freight 
A.  biought  into  the  registry  the  freight  less  the 
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sums  advanced  in  Cuba : — Held,  that  such 
deiiuction  was  properly  made.  The  Standard, 
6  W.  K.  222. 

Hypothecation  of  Ship,  Freight  and  Cargo — 
Eights  of  Cargo  Owner.] — The  holder  of  a 
bottouiry  bond  on  A\i\).  freight,  and  cargo,  is 
upon  conclusion  of  proceedings  by  default  against 
ship  and  freight,  entitled  to  the  full  freight  in 
payment  of  his  bond  and  costs  ;  the  owner  of 
cargo  who  has  paid  the  freiglit  into  court,  is  not 
entitled  to  a  reference  as  to  the  amount  due  on 
the  bond,  although  part  of  the  cargo  was  sold  by 
the  master  and  the  proceeds  applied  to  ships' 
expenses  before  tlie  bond  was  executed.  The 
Gem  of  the  Kith,  Br.  &  Lush.  72. 

Amount  of  Freight — Deduction  of  Insurance.] 

— The  charterer  may  ileducr  from  the  freight 
payable  to  a  bottomry  boutlholder  the  premium 
for  insurance  of  part  of  the  freight  advanced 
according  to  stipulations  in  the  charter-party 
before  the  bond  was  granted.  The  Catherine, 
Swabcy,  263  ;  5  W.  R.  y2i). 


c.    By  what  Law. 

Where  Ship  is  Foreign.] — The  owner  of  cargo 
who  sliips  it  on  board  a  foreign  vessel,  ships  it  to 
be  dealt  witli  by  the  master  according  to  the  law 
of  the  flag,  that  is,  the  law  of  the  country  to 
which  the  vessel  belongs,  unless  that  authority 
be  limited  by  express  stipulation  at  the  time  of 
the  shipment.  Tlierefore  a  bond  made  by  the 
master  of  a  foreign  ship  hypothecating  cargo 
laden  on  board  such  sliip,  if  valid  according  to 
the  law  of  the  flag  of  tiie  sliip,  will  be  enforced 
by  the  English  admiralty  court,  on  the  arrest  of 
the  ship  and  cargo  at  the  port  of  London  (the 
port  of  discharge  within  the  meaning  of  tlie  bond), 
although  the  conditions  imposed  by  English  law 
as  essential  to  the  validity  of  such  bond  have  not 
been  complied  with.  The  Gaetavo  and  J/aria, 
r>]  L.  J.,  Adm.  67  :  7  P.  D.  137  ;  46  L.  T.  835  ;  30 
"W.  E.  766  ;  4  Asp.  M.  C.  470— C.  A. 

The  validity  of  a  bottomry  bond  taken  up  in 
a  foreign  port  upon  a  foreign  ship,  freight,  and 
cargo,  the  owners  oi^  the  cargo  being  English, 
and  the  ship  and  cargo  being  proceeded  against 
in  England,  is  to  be  govcrneil  by  the  general 
maritime  law,  and  not  by  the  lex  loci  contractus, 
or  the  law  of  tiie  countiy  to  which  the  vessel 
belongs.  T7ii'  JL/nihi/n/h,  2  Moore,  P.  C.  (N.S.) 
2811  ;  Br.  &c  Lush.  2.-.3  ;  3:5  L.  .J.,  Adm.  116  ;  10  .Jur. 
(N.S.)  600  ;  10  L.  T.  206 ;  12  \V.  K.  628— P.  C. 

A  master  of  a  French  shii)  contracted  to  carry 
a  cargo,  the  property  of  the  plaintiff,  from  the 
West  Indies  to  Liverpool.  The  ship  being  sea 
damaged  put  into  a  port  of  refuge  for  repairs, 
to  meet  the  charges  of  which  the  master  hypo- 
thecated the  shij),  freight,  and  cargo.  The  French 
law  is  not  in  force  either  at  the  place  where  the 
c-harterparty  was  executed,  or  where  the  cargo 
was  shipped,  or  the  port  of  refuge  where  the 
«liip  was  rei)aired.  Upon  the  arrival  of  the  ship 
at  Liverpool,  proceedings  were  instituted  in  the 
a(hiiiralty  court  upon  tlie  bottomry  bonds  execu- 
ted l)y  the  master,  to  which  suit  the  owners  (the 
defendants)  being  French  subjects  and  domiciled 
in  France  did  not  appear,  relying  on  the  French 
law  that  the  owner  of  a  ship  may  in  all  cases 
free  himself  from  the  acts  and  engagements  of 
the  master,  in  all  that  concerns  the  ship  and 
voyage,  by  the  abandonment  of  the  ship  and 
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freight.  The  value  of  the  ship  being  insufficient 
to  satisfy  the  bonds,  the  plaintiff,  in  order  to  save 
his  cargo,  paid  the  remaining  sum  due  upon  the 
bonds,  costs,  &c.,  and  then  sued  the  defendants 
as  upon  an  implied  indemnity  ; — Held,  that  he 
was  not  entitled  to  recover.  Lloi/d  v.  Guihert, 
6  B.  &  S.  100  ;  35  L.  J.,  Q.  B.  74  ;  L.  R.  1  Q.  B. 
115  ;  13  L.  T.  602— Ex.  Ch.  Aflirming  10  Jur. 
(jf.S.)  949  ;  12  W.  E.  953. 

East  India  Trade.]— The  7  Geo.  1,  c.  21,  s.  2, 

which  prohibits  loans  of  money  on  bottomry  of 
vessels  designed  to  trade  in  the  East  Indies,  lias, 
since  the  other  restrictions  ui)on  the  East  India 
trade  have  been  removed,  been  repealed  by 
implication.  The  India,  Br.  &  Lush.  221  ;  33 
L.  J.,  Adm.  193  ;  12  L.  T.  316. 

Power  of  Master  to  Bottomry— Law  of  Flag.] 
— Per  Erie,  C.J.  See  The  Kamak,  6  Moore,  P.  C. 
(N.S.)  136  ;  38  L.  J.,  Adm.  57  ;  L.  R.  2  P.  G.  505  : 
17  W.  R.  1028. 


3.  Allowable  Items. 

Premiums  of  Insurance — Advance  Freight.] — 
A  cliarterer  may  deduct  from  the  freiglit  payable 
to  a  bondholder  the  premium  for  insurance  of 
part  of  the  freiglit  advanced,  according  to  stipu- 
lations in  the  charterparty  before  the  bond  was 
granted.  The  Catherine,  Swabey,  263  ;  5  W.  R. 
829. 

Expenses  of  Ship  at  Port.]  —  All  expenses 
incurred  in  the  jjort  where  tlie  bond  is  given 
relating  to  the  ship  or  crew,  being  expenses  for 
which  the  master  or  owner  of  the  ship  is  liable, 
and  being  necessary  to  enable  the  ship  to  pro- 
ceed on  her  voyage,  mav  be  allowed.  The  Ed- 
mond,  Lush.  211  ^30  L.  J.,  P.  128  ;  2  L.  T.  394. 

Law  Expenses.] — The  agent  of  a  ship  abroad 
applied  a  balance  of  freight  in  discharge  of  law 
expenses  relating  to  the  ship's  business,  and  took 
a  bottomry  bond  for  other  payments,  for  which 
there  was  a  lieu  on  the  ship  : — Held,  that  the 
amount  of  such  law  expenses  could  not  be 
deducted  from  the  bond.    lb. 

Commissions.] — "Where  a  cargo  is  unshipped, 
stored  and  transhipped  at  a  foreign  port,  and  a 
respondentia  bond  is  given  to  defray  the  cliarges, 
the  court,  though  considering  the  custom  of  the 
port,  will  not  allow  as  items  in  the  bond  any 
commissions  Ijeyond  a  reasonable  aiiiounf,  calcu- 
lated upon  a  principle  of  (luanlum  meruit.  'The 
Olenmanna,  Lush.  115. 

Commissions  charged  at  St.  Thomas's  of  two 
percent,  on  the  value  of  <'.argo  for  storage,  and 
of  two  and  a  lialf  per  cent,  for  landing  and  re- 
shipping,  disallowed,  and  iu  lieu  thereof  reason- 
able sums  allowed.     Ih. 

Commissions  of  live  per  cent,  on  cash  advances 
reduced  to  two  and  a  half  per  cent.,  according 
to  the  practice  observed  in  the  registry.     Ih. 

Commissions  on  freight  in  respect  of  the 
vessels  chartered  to  transliip  <lisa]lo\ved.     lb. 

A  usage  to  cstalilish  a  right  to  deduct  com- 
missions for  obtaining  the  charter  from  the 
freight  as  against  the  holder  of  a  bottomry  bond 
must  be  distinctly  proved.     The  Kamak,  infra. 

A  commission  of  two  per  cent,  on  (he  value  of 
ship  and  cargo,  in  addition  to  ten  per  cent,  mari- 
time interest  on  the  sum  advanced,  charged  for 
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iTiiinagement  of  the  ship's  business  in  poit  of 
disr-ii;-,  by  the  lenders  on  bottomry  disallowed. 
111.'.  Cuhjpso,  3  Hag.  Adm.  162. 

Comniiiisiou  for  unshipping  and  care  of  cargo, 
and  ^yages  advanced  to  crew  abroad,  disallowed. 
TJic  Cogiiac.  2  Hag.  Adm.  377. 

Advance  to  Master,] — Advance  of  money  to 
master  for  alleged  services  in  taking  care  of  tie 
cargo  and  for  personal  expenses  was  not  allowed 
as  charges  on  cargo.     The  Glenmanjia,  supra. 

In  a  suit  on  a  bottomry  bond  hj-pothecating 
"  ship,  cargo,  and  freight,"  it  appeared  that  the 
master  had  before  bottomry  obtained  advances 
on  account  of  freight  from  the  charterers  : — 
Held,  that  the  obligee  had  no  claim  to  freight  so 
advanced  by  the  charterers  prior  to  bottomry, 
provided  the  advances  were  made  bona  fide. 
The  Kurnak,  6  Moore,  P.  C.  (n.s.)  136  ;  38  L.  J., 
Adm.  57 ;  L.  E.  2  P.  C.  505  ;  21  L.  T.  159  ;  17 
W.  K.  1028. 

Sums  Advanced  for  Disbursements.] — Sums 
advanced  for  disbursements  partly  upon  personal 
security  and  partly  upon  security  of  freight 
cannot  be  made  the  subject  of  bottomry.  Tlie 
Ein])ii-e  of  Peace,  39  L.  J.,  Adm.  12  :  21  L.  T. 
763. 

Cost  of  Insuring  Bottomry  Loan.] — Charge  for 
insuring  part  of  the  money  lent  on  bottomry  at 
a  bottomry  premium  disallowed.  The  lender 
must  insure  by  a  separate  contract  on  his  own 
account.     Tlie  Boddingtons,  2  Hag.  Adm.  422. 

Simple  Contract  Debts— Wages.] — The  inquiry 
before  the  master  was,  what  sum  of  money  on  a 
particular  day  was  due  and  payable  upon  a 
certain  bottomry  bond,  and  what  was  necessarj' 
for  discharging  such  other  demands  against  the 
ship  as  were  necessary  to  be  discharged,  and  of 
defraying  such  expenses  as  it  was  necessary  to 
incur  to  enable  the  ship  to  proceed  home : — Held, 
that  a  private  debt  of  the  captain  was  not  within 
the  meaning  of  the  inquiry,  although  it  might 
prevent  his  returning  with  the  ship.  JJolsoii  v. 
Lyall,  2  Ph.  323,  n.  ;  8  Jur.  969.  See  S.  C, 
3  Myl.  &  Cr.  453,  u.  :  G  L.  J.,  Ch.  115  ;  11  Jur. 
179,  n.,  supra,  cols.  205,  207. 

Held,  secondly,  that  a  sum  of  money  which 
w-as  required  for  the  purchase  of  stores  and 
payment  of  wages  at  a  port  into  which  the  ship 
put  on  the  homeward  voyage  was  within  the 
meaning  of  such  inquiry,  although,  on  the  par- 
ticular day  named,  such  sum  'could  not  be 
definitely  foreseen.     II. 

Thirdly,  that  a  sum  which  became  payable  for 
seamen's  wages,  dues,  and  other  expenses,  imme- 
diately upon  the  completion  of  the  homeward 
voyage,  was  also  within  the  meaning  of  the 
inquiry.     Jb. 

Price  of  Goods  supplied  on  Personal  Credit.] 

— Goods  supplied  in  the  first  instance  on  personal 
security  alone  cannot  afterwards  be  made  the 
subject  of  bottomry.     The  Augusta,  1  Dods.  283. 

Advances  made  on  Personal  Credit.] — Small 
advances  made  without  express  reference  to 
bottomry  may  be  included  in  a  subsequent  bond. 
The  Vihilia,  1  W.  Bob.  1. 

Simple  Contract  Debts  bought  up  by  Lender 
on  Bottomry.] — Debts  owing  upon  personal  credit 
bought  up  from  the  ship's  creditors  by  the  lender 
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cannot  be  the  subi'ect  of  bottomry.  The  Ocean, 
2  W.  Kob.  429,  166. 

Advances  to  pay  previous  Debts.] — Advances 

made  for  the  ship's  service,  to  pay  debts  incuried 
before  the  advances,  may  be  included  in  a 
bottomry  bond.  The  Hebe.  2  W.  Rob.  412  ; 
4  Not.  of  Cas.  361  ;  10  Jur.  227. 

See  further  as  to  Allowable  Items,  supra,  cols. 
198  seq. 


4.  Priorities. 
Marshalling.]— &e  infra,  col.  220. 

Master's  "Wages.]— The  claim  of  a  master  for 
his  wages  earned  and  disbursements  made  subse- 
quently to  a  voyage,  during  which  a  bottomry 
bond  had  been  given  on  his  ship,  takes  priority 
over  the  claim  of  a  bondholder.  The  Hope,  28 
L.  T.  287  ;  1  Asp.  M.  C.  563. 

A  bottomry  bondholder  is  entitled  to  priority 
over  the  claim  of  a  master  for  wages  earned  on 
previous  voyages.     lb. 

The  master  of  a  French  lugger  executed  bot- 
tomry bonds  on  ship,  freight,  and  cargo,  and 
bound  himself  personally  by  the  bonds.  The 
ship  arrived  at  her  port  of  destination,  and  the 
bonds  were  indorsed  to  the  owners  of  the  cargo, 
who  instituted  a  suit  against  ship,  freight  and 
cargo,  to  enforce  payment  of  the  bonds.  The 
master  afterwards  instituted  a  suit  against  the 
ship  and  freight  for  wages.  The  proceeds  of 
the  ship  were  insufficient  to  pay  the  bonds  :  but 
the  proceeds  of  the  ship,  together  with  the  freight 
and  the  value  of  the  cargo,  were  sufficient  to  pay 
the  bonds  as  well  as  the  wages  of  the  master  : — 
Held,  that  the  master  was  entitled  to  have  his 
wages  paid  out  of  the  jwoceeds  of  the  ship  before 
any  portion  of  that  fund  was  appropriated  to 
the  payment  of  the  amount  due  on  the  bonds. 
Tlie  Eugenie,  L.  R.  4  A.  &  E.  123  ;  29  L.  T.  314  ; 
21  W.  R.  957  ;  2  Asp.  M.  C.  104. 

Bottomry  bond  on  ship,  freight  and  cargo  ; 
proceeds  of  ship  and  freight  insufficient  : — Held, 
that  though  the  master  bound  himself  by  the 
bond,  and  was  also  a  part  owner  of  the  vessel, 
the  owners  of  part  of  the  cargo  cottld  not  oppose 
his  right  to  be  paid  his  wages  and  disbursements 
in  priority  to  the  bondholder.  Tlte  Daring,  37 
L.  J.,  Adm.  29  ;  L.  R.  2  A.  &  E.  260. 

The  general  rule  that  a  master  who  has  bound 
himself  as  well  as  ship  and  freight  for  the  payment 
of  a  bottomry  bond  is  not  entitled  to  payment 
of  his  own  claims  in  priority,  will  not  be  acted 
upon  where  the  bottomry  bondholder  will  not 
be  prejudiced  by  the  master  being  paid  before 
him.  The  Edward  Oliver,  36  L.  J.,  Adm.  13  ; 
L.  R.  1  A.  &  E.  379  ;  16  L.  T.  575. 

The  master  of  a  foreign  ship  having  by  the 
bottomry  bond  bound  himself  as  well  as  the  ship 
and  freight  cannot  enforce  his  lien  for  wages  as 
against  the  bondholder.  The  Jonathan  Goodhue, 
Swabey,  524. 

By  a  bottomry  bond,  the  master  covenanted 
that  he  had  authority  to  charge  the  vessel,  and 
that  the  vessel  and  cargo,  with  the  freight, 
should  at  all  times  after  the  voyage  be  liable  for 
the  payment  of  the  amount  due  under  the  bond  : 
— Held,  that  this  covenant  did  not  afl'eet  the 
master's  right  to  be  paid  his  wages  in  priority  to 
the  bondholder.  The  Salacia,  32  L.  J.,  Adm.  41 ; 
9  Jur.  (N.s.)  27  ;  7  L.  T.  440  ;  11  W.  R.  189. 
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Seamen's  "Wages.] — Seamen's  wages  earned 
before  the  giving  ot:  a  bond  are  to  be  preferred 
to  the  bond.  The  Union,  Lush.  128  ;  30  L.  J.. 
Adm.  17  ;  3  L.  T.  2S0. 

Bond  on  ship,  freight  and  cargo,  ship  and 
freight  insufficient  to  pay  the  same,  suit  by  sea- 
men against  ship  and  freight  for  wages,  the 
owners  of  the  cargo  allowed  to  defend,  because 
having  an  interest  in  the  administration  of  the 
fund,  but  the  claim  of  the  seamen  ultimately 
pronounced  for.  as  superior  to  that  of  the  bond- 
holder, and  therefore  to  that  of  the  owners  of 
the  cargo  deriving  through  him.     lb. 

Payment  on  Account  of  Wages.] — Wages 

are  preferred  to  a  bottomry  bond  given  before 
the  wages  are  earned  ;  and  one  who  has  paid  the 
wages  at  the  masters  request.  The  William  F. 
Safford,  infra.  And  see  The  Mary  Ann,  9  Jur. 
94. 

"Wages  Paid  by  Bottomry  Bondholder.] — 
Bottomry  bondholder  paying  wages  of  crew  in 
order  to  save  expense  of  their  detention  by  order 
of  court  given  priority  in  respect  of  such  payment 
over  all  other  claims.  The  Kammerhevie  Rosen- 
hrants,  1  Hag.  Adm.  62. 

The  court  will  not,  unless  upon  application 
being  made  to  it,  sanction  the  repayment  of 
wages  to  bondliolders  out  of  the  proceeds  of  the 
sale  of  a  ship.  The  CorneVia  Henrietta,  L.  E.  1 
A.  &  E.  .51  ;  12  Jur.  (x.s.)  3'JG  ;  li  W.  E.  .502. 

Disbursements  and  "Wages  Paid  by  Shipowner.] 
—A  shipowner  paid  wages  and  other  necessary 
disbursements  in  respect  of  a  ship  upon  which  a 
bottomry  bond  had  been  given.  The  ship  was 
sold  at  the  suit  of  the  bondholder : — Held,  that 
such  payments  being  made  without  leave  of  the 
court  the  shipowner  was  not  entitled  to  priority 
over  the  bottomry  bond.  The  Janet  Wihvn,  6 
W.  R.  329. 


and  paying  for  them,  gives  credit  to  the  master 
and  owners,  and  stands  in  a  different  position 
from  a  tradesman  supplying  ;  his  claim,  there- 
fore, does  not  take  precedence  as  a  claim  under 
a  bottomry  bond.  The  Flor  de  Funehal,  35  L,  J., 
Adm.  119  ;  13  W.  E.  1000. 

A  bottomry  bond  is  preferred  to  a  claim  of 
necessaries  previously  p:-onounced  for,  the  neces- 
saries havimr  been  supplied  before  the  bond.  The 
WilUnm  F^SaJford,  Lush.  69  ;  29  L.  J..  P.  109  ; 
2  L.  T.  301. 

Merging  Claims.] — A  cause  of  necessaries  was 
instituted  in  a  county  court,  and  subsequently 
transferred  to  the  court  of  admiralty.  The 
petition  in  the  court  of  admiralty  alleged  that 
a  bottomry  bond  was  given  as  security  for  the 
amount  due  for  necessaries : — Held,  first,  that 
the  claim  for  necessaries  merged  in  the  bottomry. 
Th-e  Elpis,  42  L.  J.,  Adm.  43  ;  L.  R.  4  A.  &;  E.  1  ; 
27  L.  T.  664  ;  21  W.  E.  576 ;  1  Asp.  M.  C.  472. 

Held,  secondly,  that  the  suit  having  been 
transferred  as  one  for  necessaries  could  not  be 
retained  as  a  cause  of  bottomry.     Ih. 

Purchaser  without  Notice  of  Bond.] — A  British 

ship,  upon  which  a  bottomry  bond  had  been 
taken  payable  on  her  arrival  in  England,  was 
sold  by  her  master  at  Bahia  as  unseaworthy  to 
a  foreigner  who  repaired  her  and  sent  her  to 
England.  There  was  no  evidence  of  notice  of 
the  bottomry  having  been  given  at  the  sale  : — 
Held,  that  the  ship  was  subject  to  the  bond. 
The  Catherine,  formerly  The  Croxdale,  15  Jur. 
231. 

"Viaticum  of  Master  and  Crew.] — The  viaticum 
of  master  and  seamen  ui  a  foreign  ship  arrested 
in  this  country  by  bottomry  bondholder  is  paid 
before  the  bond.     The  Constanna,  15  W.  E.  183. 


Ship,  Freight  and  Cargo  Bound 
Bottomry  bond  against  ship,  freight  and  cargo. 
.Judgment  by  default  against  ship  and  freight  ; 
as  against  the  cargo  the  bond  contested  : — Held, 
that  the  Vjondholder  is  entitled  to  payment  out 
of  the  freight,  and  that  the  cargo  owner  has  no 
right  to  have  it  kept  in  court  for  payment  of  his 
costs,  in  tlie  event  of  the  bond  being  pronounced 
invalid  against  cargo.  I'lie  Lord  Cochrane,  1 
W.  Bob.  312. 


Scotch  Law — Arrestment— Freight — General 
Average.] — (Jon-ignces  of  cargu  subject  to  a 
<;laim  for  general  average  on  Vjoard  a  ship  sub- 
ject to  bottomry  sold  it  upon  the  terms  that  the 
price  shoulil  include  freight,  '"the  average  and 
bottomry  bond  to  Vk;  for  account  of  and  settled 
by  sellers."  The  bill  of  lading  was  indorsed  to 
the  purchasers,  who  retained  part  of  the  price  to 
meet  a  balance  of  freight.  A  creditor  of  the 
owner  and  master  of  the  ship  subsequently  used 
arrestments  in  the  hands  of  the  holder  of  the  bill 
of  lading : — Held,  that  the  arrestees  were  account- 
able for  80  much  of  the  freight  as  remained  in 
their  hands  at  the  date  of  the  flrrcstment  without 
deducting  the  amount  of  the  bottomry  bond,  to 
which  they  had  not  acquired  title  until  after  the 
arrestments  ;  and  that  the  arrestments  attached 
the  amount  due  to  the  ship  for  general  average. 
Paiilnng  v.  Tod.  8  Ct.  of  Sess.  Cas.  (3rd  ser.)  914. 

Necessaries — Broker's  Advances 
procuring  necessaries  to  be  supplie 


Mortgages.] — A  bottomry  bond  is  entitled  to 
_  .     .  .      -        prioritv  of  payment  over  a  mortgage  during  the 
— i-riorities.  voyage  for  which  the  bond  was  executed  ;  but 

when  due,  should  be  enforced  within  reasonable 
time,  and  a  voluutar}-  agreement  on  the  part  of 
the  holder  to  postpone  j)ayment  under  it  alters 
its  character  totally,  and  substitutes  a  contract 
over  which  the  admiralty  court,  at  least,  has  no 
jurisdiction.  The  Royal  Arch,  Swabev,  269  ; 
6  W.E.I  91. 

The  charterer  of  a  ship  in  a  foreign  port,  who 
had  notice  of  a  prior  mortgage  on  the  ship  and 
its  future  earnings,  agreed  with  the  master,  who 
was  also  owner,  to  advance  on  bottomry  such  a 
sum  as  should  be  necessary  to  equip  the  ship  for 
the  homeward  voyage,  and  a  bottomry  bond  was 
accordingly  executed  :  but  the  necessary  cost  of 
the  outfit  exceeded  the  amount  of  the  bond  : — 
Held,  that  as  against  the  mortgagee  he  was  not 
entitled  to  set  off  the  excess  against  the  sum 
coming  due  under  the  charterparty.  Dohson  v. 
Lynll,  2  Ph.  323,  n. ;  3  Myl.  &  Cr.  453,  n. ;  6 
L.  J.,  Ch.  115  ;  11  Jur.  1794.  And  gee  tit.  IX. 
Mortgage. 


Mortgagee  Intervening— Freight  not  brought 
in Payment  of  Bond  out  of  Proceeds  of  Ship,  j — 

A  ship  was  .sold  in  a  Ix.tloinry  suit  :  tliu  owners 
and  a  mortgagee  of  the  ship  intervened  and  the 
mortgagees  resisted  payment  out  to  the  bond- 
holder until  freight  (also  part  of  the  bottomry 
security)  should  be  brought  in  :— Held,  that  the 
.]_A  broker,  j  mortgagee  had  no  right  to  impede  payment  to 
ed  to  a  ship,  I  the  bondholder.     The  Percy,  3  Hag.  Adm.  402. 
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Execution  Creditor  and  Bondholder.] — See 
Ladbroke  v.  Cnckett,  post,  col.  227. 

Later  Bond  preferred  to  Earlier.]— Bottomry 
Ixmds  of  later  date  are  preferred  in  payment  to 
those  of  earlier  date.  The  BJiadamanthe,  1 
Dods.  201.     S.  P.  Tlw  Eliza,  3  Hag.  Adra.  87. 

As  between  bonds  of  different  dates  the  last 
executed  must  be  tirst  discharged.  The  Sydney 
Cm-e,  2  Dods.  1  ;  The  Betsey,  1  Dods.  289. 

Bonds  of  Different  Dates  Granted  on  same 

Occasion.]— Bottomry  bonds  of  different  dates 
LTi-anted  to  lenders  upon  one  advertisement  for 
tenders  paid  pro  rota.  The  Exeter,  1  C.  Rob. 
173,  176. 

Payment  of  Prior  Charges.] — The  court  granted 
leave  to  bondholders  to  pay  prior  charges,  and  to 
have  a  lien  on  the  ship,  cargo  and  freight,  in 
respect  of  such  payments,  which  were  small  in 
amount,  on  an  affidavit  specifying  the  charges  to 
be  paid.  Tlie  Fair  Haven,  L.  R.  1  A.  &  E.  67  ;  14 
W.  R.  821. 

Advances  under  Charterparty.]— A  bottomry 
bond  cannot  affect  a  previous  contract  in  a 
charterparty,  so  as  to  take  precedence  of  money 
advances  made  subsequently  to  the  bond  under 
the  authority  of  the  charterpartv.  The  Salacia, 
Lush.  578  ;  32  L.  J.,  Adm.  43  ;  8  L.  T.  91.  S.  P., 
The  Standard,  supra,  col.  212. 

Dock  Dues.] — A  person  who  has  advanced 
money  for  the  purpose  of  discharging  dock  dues 
stands  in  the  same  position  as  the  dock  company, 
and  his  claim  ranks  with  pilotage  and  towage 
claims,  and  has  priority  over  the  claim  of  a 
holder  of  a  bottomry  bond  of  a  previous  date. 
The  St.  Lawrence,  49  L.  J.,  Adm.  82  ;  5  P.  D. 
250. 


Lien  for  Freight  Preferred.] — W.  shipped  at 
Hayti,  on  board  the  ship  "  Galam,"  a  cargo  for 
Europe.     The  ship  during  the  voyage   became 
unseaworthy,  and  put  in  at  Angra,  where  she 
was  condemned  and  the  cargo  discharged.     The 
captain  took  up  a  sum  of  money  on  the  security 
of  the  cargo,  and  granted  a  respondentia  bond 
for  the  amount,  payable  with  interest  on  the 
arrival  of  the  ship  at  the  port  of  Fahnouth.     W. 
chartered  the  ship  "  Mary  Jane,"  of  which  C.  was 
master  and  owner,  to  proceed  to  Angra  and  fetch 
home  the  cargo.     The  "Mary  Jane"  proceeded 
on  her  voyage,  and  on  her  return  she  was  by  bad 
weather  driven  ashore  at  SciUy,  and  it  became 
necessary  to  unship  the  cargo,  which  was  received 
by  B.  &  Co.,  on  behalf  of  C,  and  subject  to  a 
right  of  lien  in  respect  of  freight.     The  respon- 
dentia bond  had  been  transferred  to  M'A.  &  Co. 
\V.,  in  order  to  defeat  this  bond,  ordered  C.  to 
proceed  to  Hamburg  instead  of  Falmouth  ;  M'A. 
i:  Co.  thereupon  instituted  a  suit  in  the  admiralty 
court  on  the  bond,  and  the  cargo  was  arrested 
by  an  order  of  that  court  : — Held,  first,  that  as 
the  cargo  could  not  be  carried  to  its  destination 
by  reason  of  the  order  of  the  admiralty  court, 
C.  had  earned  his  freight,  and  had  a  lien  on  the 
cargo  for  freight,  and  that  such  lien  was  pre- 
ferable to  the  claims   under  the  respondentia 
bond.     Galam,  Cargo  ex,  2  Moore,  P.  C.  (n.s.) 
216  ;  Br.  &  Lush.  167  :  33  L.  J.,  Adm.  97  ;  10 
.Jur.  (N.s.)  477  ;  9  L.  T.  550  ;  12  W.  R.  495  ;  3 
N.  R.  254. 

Held,  secondly,  that  the  subsequent  carrying 


of  the  cargo  by  C.  was  essential  to  making  it 
available  either  for  the  holder  of  the  bond  or 
anyone  else,  and  was  in  the  nature  of  salvage 
service ;  and  that  in  a  cnmpetition  of  liens,  the 
shiiiowner,  who  has  rendered  a  service  of  this 
description,  is  entitled  to  priority  over  the  holder 
of  a  respondentia  bond,  who  has  done  nothing, 
and  whose  money  has  contributed  nothing  towards 
forwarding  the  cargo  to  its  destination.     li. 


5.  Marshalling. 

In  what  Cases.] — Where  there  is  a  creditor  on 
two  funds,  and  another  creditor  on  one  only  of 
those  funds,  the  assets  will  be  marshalled,  if  it 
can  be  done  without  violating  a  rule  entitled  to 
preferential  observance.  The  Priscilla,  Lush.  1 ; 
5  Jur.  (N.s.)  1421  ;  2  L.  T.  272. 

Where,  therefore,  there  are  two  bottomry 
bonds,  the  first  in  date  on  ship  and  freight  only, 
and  the  other  or  last  bond  on  ship,  freight  and 
cargo,  and  ship  and  freight  are  insufficient  to 
discharge  both  bonds,  the  last  bond,  which  is 
entitlecf  to  priority,  must  be  paid  out  of  ship  and 
freight.     Ih. 

A  vessel  being  at  Constantinople,  in  want  of 
repairs,  the  master,  with  the  knowledge  and 
approbation  of  the  owner,  borrowed  money  on 
bottomry.  The  bond  was  dated  the  12th  October, 
1858.  and  was  secured  on  the  ship  and  freight. 
A  second  bond  on  the  ship,  freight,  and  cargo, 
dated  the  11th  December,  1858.  was  granted  at 
Odessa  ;  and  a  third,  also  on  the  ship,  freight, 
and  cargo,  dated  the  13th  January,  1859,  at  Syra. 
The  balance  of  the  proceeds  arising  from  the  sale 
of  the  ship  and  from  the  freight,  was  insufficient 
to  discharge  all  the  claims  under  these  bonds  : — 
Held,  that,  in  order  to  leave  a  fund  for  the 
payment  of  the  first  bond,  the  court  could  not 
compel  the  owners  of  the  cargo  to  contribute  to 
the  liquidation  of  the  two  last  executed  bonds, 
so  long  as  the  proceeds  of  the  ship  and  freight 
were  not  exhausted.     Ih. 

The  general  rule  that  a  master  who  has  bound 
himself,  as  well  as  ship  and  freight,  for  the 
payment  of  a  bottomry  bond,  is  not  entitled  to 
payment  of  his  own  claims  in  priority,  will  not 
be"  acted  upon,  where  the  bottomry  bondholder 
will  not  be  prejudiced  by  the  master  being  paid 
before  him.  Where  the  master  gave  bonds  on 
ship,  cargo,  and  freight :— Held,  that  his  claim 
for  wages  and  disbursements  should  have  priority 
over  those  of  the  bondholders,  and  that  the  assets 
should  be  marshalled  accordingly.  The  Edward 
Olicer,  L.  R.  1  A.  &  E.  41  ;  9  Jur.  (N.s.)  27  ; 
7  L.  T.  440;  11  W.  R.  189. 

The  court,  acting  upon  equitable  principles, 
will  not  direct  assets  to  be  marshalled  except  in 
cases  where  the  two  funds  to  which  one  of  the 
creditors  can  resort  belong  to  the  same  person. 
The  Edward  Oliver,  supra,  distinguished.  The 
Chm/f/ui,  Q6  L.  J.,  Adm.  174  ;  [1898]  P.  1  ;  77 
L.  T.  472. 

Where  there  are  several  bonds,  some  binding 
the  ship  and  freight,  otliers  the  ship,  freight,  and 
cargo,  the  court  of  admiralty  will  marshal  the 
assets,  directing  one  claim  to  be  satisfied  from 
the  cargo,  and  another  from  the  ship  and  freight. 
T?te  Trident,  1  Wm.  Rob.  29.  S.  P.,  The  Mary 
Ann,  9  Jur  94. 


Ship  and  Freight  Owners.] — Where  a  ship  and 

freight  are  bottomried,  the  owners  being  different, 
the  ordinary  rule  is  that  they  pay  ratably.  The 
JJowthorpe,' 2  W.  Rob.  73. 
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Ship  and  Cargo  Owners.] — Where  there  is  a 
bottomry  bond  upon  ship  alone,  and  another 
upon  cargo  alone,  claims  for  pilotage,  towage, 
and  wages  satisfied  out  of  proceeds  of  ship  and 
freight  pro  rata,  and  not  out  of  freight  onlv. 
La'Coitatancia,  2  W.  Hob.  460;  4  Not.  of  C'a. 
512  ;  10  Jur.  845. 

Different  Bonds  on  Ship  and  on  Cargo.]— Three 
bonds  of  bottomry  granted  uiioii  the  same  vessel ; 
two  of  the  bonds  granted  upon  the  ship  alone, 
the  third  bond  upon  the  cargo  only.  In  mar- 
shalling the  assets  the  court  directed  the  two 
bonds  upon  the  ship  to  be  paid  out  of  the 
proceeds  of  the  ship  exclusively  ;  the  bond  upon 
the  cargo  to  be  paid  out  of  the  proceeds  of  the 
freight  in  the  first  instance,  and  the  cargo  only 
held  liable  if  the  proceeds  of  the  freight  should 
be  insuflBcient.  La  Comtancifi,  2  W.  Rob.  404  ; 
4  Not.  of  Ca.  285  ;  10  Jur.  845. 

Ship  and  Freight  to  be  exhausted  before 
Cargo.] — In  bottomry,  ship  and  freight  must  be 
first  exhausted  Vjefore  resort  can  be  had  to  cargo. 
Tlie  Prince  Ileyeiit,  cited  in  The  Dnwthorjje,  2 
W.  Rob.  73,  85. 

6.  Condition  of  Loss  or  Payment. 

Abandonment  of  Voyage.] — A  bond  becomes 
payable  upon  the  abaiidtinment  of  the  vnyage 
agreed  upon  in  the  bond.  TJie  Heligoland. 
Swabey,  491  ;  5  Jur.  (N.s.)  1180. 

"Constructive  Total  Loss."] — The  master,  in 
order  to  raise  money  for  necessary  repairs,  hypo- 
thecated the  ship  and  freight.  The  bottomry 
bond  contained  a  clause  which  provided  that 
the  obligation  should  be  void  if  the  obligors 
should  pay  in  consequence  of  the  loss  of  the  ship 
such  an  average  as  by  custom  would  have  become 
due  on  the  salvage,  or  if  the  ship  should  be 
utterly  lost,  cast  away  or  destroyed,  in  conse- 
quence of  the  perils  of  the  sea.  The  ship,  on  her 
homeward  voj-age,  met  with  such  bad  weather 
as  to  be  obliged  to  put  into  an  intermediate  port. 
in  a  damaged  state,  and  after  being  surveyed 
was  found  unseawortby,  and  sold,  while  existing 
in  specie,  for  a  sum  less  than  the  amount  of  the 
bond  : — Held,  first,  that  the  doctrine  of  construc- 
tive total  loss  does  not  apyily  to  a  bottomry  bond, 
as  in  the  case  of  an  insurance  between  iii^nieis 
and  insured,  and  the  Vjondholder  was  entitled  to 
the  entire  proceeds  of  the  sale  of  the  ship.  Tin- 
Great  Pacific,  6  Moore,  P.  C.  (N.S.)  151  ;  H8 
L.  J.,  Adm.  45  ;  L.  R.  2  P.  C.  516  ;  21  L.  T.  38  ; 
17  W.  R.  933. 

Held,  secondly,  that  the  clause  in  the  bond  did 
not  apply  when  the  shift  remained  in  specie. 
though  so  much  damaged  that  it  would  liave  co>t 
more  to  repair  her  than  she  was  worth.     Ih. 

Insurance  on  Constructive  Total  Loss.] — Tlie 
ci'iiditiriti  of  a  biittoiiiry  hoii<l  pi'()VJ<!<-d  for  Its 
flefea^ance  on  jiayment  of  tlie  amount  of  the 
bond,  "or,  in  case  of  the  loss  of  the  ship  or 
vessel,  such  an  average  as  by  custom  shall  have 
become  due  on  the  salvage,  or  if  on  the  voyage 
the  ship  or  vessel  should  be  utterly  lost,  cast 
away,  or  destroyed."  The  ship  having  hecomc 
a  constructive  total  loss,  the  bondhoMcr,  by  a 
decree  in  the  admiralty  court,  obtained  jiayment 
to  him  of  the  proceeds  of  the  ship,  wliich  had 
been  paid  into  court,  and  which  were  insufficient ; 
the  court  holding  that  a  bottomry  bond  was  only 


discharged  by  payment  or  by  an  absolute  total 
loss,  and  that  the  condition  providing  for  defeas- 
ance on  payment  of  such  average  as  by  custom 
should  have  become  dite,  did  not  refer  to  the 
case  of  a  constructive  total  loss.  In  an  action 
by  the  bondholder  on  a  policy  of  insurance  upon 
the  bond : — Held,  that  the  doctrine  of  con- 
structive total  loss  was  not  applicable  to  a  policy 
of  insurance  on  bottomry,  and  that  the  concUtion 
of  defeasance  did  not  apply  to  the  case  of  a 
constructive  total  loss.  Bloomfield  v.  Southern 
Imurance  Co.,  39  L.  J.,  Ex.  186  ;  L.  R.  5  Ex.  19*2  ; 
22  L.  T.  371  ;  IS  W.  R.  810. 

Voyage  not  completed  through  Act  of  Master, 
or  impossible.] — When  money  has  been  advanced 
on  bottomry,  and  the  completion  of  the  voyage 
is  prevented  by  the  act  of  the  master,  or  by 
some  impossibility  which  the  bondholder  cannot 
control,  he  may  convert  his  security  under  the 
bond  into  a  debt  upon  personal  credit.  Bond 
granted  in  London  stipulating  that  the  money 
should  be  paid  within  twenty-four  hours  of  the 
ship's  arrival  in  the  United  States.  The  ship 
sailed  and  put  into  Plymouth,  where  she  was 
condemned  as  unseaworthy.  The  bond  was 
pronounced  for.     The  Dante,  2  W.  Rob.  427. 

A.,  intending  to  go  a  voyage,  enters  into  a 
bottomry  bond,  but  the  ship  not  going  the 
voyage,  but  lying  all  along  safe  in  the  port  of 
London,  the  court  decreed  the  defendant  should 
lose  the  premium,  and  the  bondholder  accept  of 
his  principal  with  usual  interest.  Deguilder  v. 
JDepeinter,  1  Vern.  2G3. 

Ship  arriving,  but  of  no  Value.] — A  bottomried 
ship  was  captured,  recaptured,  repaired,  salved, 
and  then  arrived  at  her  destination.  She  was 
not  wortli  the  amount  of  the  bond,  repairs  and 
salvage  : — Held,  that  the  holder  could  recover 
upon  the  bond.  Joyce  v.  Williamson,  3  Dougl. 
162. 

Ship  abandoned  as  Constructive  Total  Loss.] — 

The  bond  is  payable  altliuugh  the  vessel  is  driven 
to  a  port  for  repairs ;  and  although  she  is 
abandoned  as  a  constructive  total  loss.  The 
Armadillo,  1  \V.  Rob.  251  ;  1  Not.  (if  Cas.  75. 

in  this  case  the  bottomry  bondholder  is  not 
entitled  to  salvage.     II'. 

Salvage — Total  Loss.] — Where  there  is  an 
actual  loss,  the  lender  in  Ijuttumry  is  not  entitled 
to  salvage.     The  Aline,  1  W.  Itob.  111. 

Money  lent  on  Adventure— Ship  lost  by  Fault 

of  Owner,  j  —  Drlit  on  bund  I'orL'oo/. ;  rmiditioned 
to  l>c  v.iid  on  payment  (jf  12.")/.  within  twenty 
days  of  tiie  siiip's  arriv;d.  Defence  that  the  ship 
was  disabled  and  did  not  arrive.  Replication 
that  slic  wiis  disabled  tlirougli  the  neglect  of  tiio 
defendant  in  allowing  her  to  fall  into  disrejjair  : 
— JuiignKiit  lor  the  plaintiff.  Uottiii\.l)owrich, 
Lutw.  2r,s. 

Deviation— Bond  payable  though  Ship  lost.] — 
Bill  in  chancery  by  obligor  in  a  [lenal  bottomry 
bond  to  pay  \()k.  per  month  for  50/.  The  ship 
was  to  go  from  llollaiid  to  the  Spanish  isl.'Uids 
and  so  to  England.  .She  went  to  the  Spanish 
islands,  took  in  Moors  in  Africa,  and  so  to  Bar- 
bados, and  perished  afterwards.  The  plaintiff 
being  sued  on  the  bond,  sought  relief  in  chancery, 
pretending  that  the  deviation  was  on  necessity. 
The  bill  was  dismissed  .save  as  to  the  penalty. 
Anon.  Ca.  in  Cii.,  pt.  2,130. 
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Moncvwns  lent  upon  an  oblio;ation  to  repay  I  the  amount  of  the  loan  and  interest  and  the 
e  same  with  interest,  upon  return  of  the  ship  a.lditional  premium  of  10  per  cent.  :— Heli  ,  that 
3m  the  specified  Toyao-e,  unless  the  borrower  the  additional  premium  of  10  per  cent,  could  not 


the 

from  the  spe  ^.    . 

should  prove  her  loss.     She  deviated  from  the 

voyafre,  and  was  afterwards  lost :— Held,  that  the 

money  was  payable.    Western  v.  Wildij,  Skinner, 

1.52. 

Pleading.]— Action  of  debt  on  bottomry. 

Defendant  pleads  that  the  ship  sailed  from  L. 
to  B.  without  deviation,  and  was  lost  on  her 
voyaee  home.  Eeplication,  that  she  deviated  by 
sailing  from  B.  to  J.  Rejoinder,  that  the  alleged 
deviarion  was  because  of  her  being  pressed  into 
the  kin2:"s  service  ;  absque  hoc,  that  she  deviated 
after  being  pressed.  Demurrer  ;  adjudged  for 
the  plaintiffs.  Williams  v.  Steadman,  Skinner, 
345  ;  Holt.  126. 

Bill  of  Adventure— Pleading  Loss  by  Perils  of 

Sea.] — Action  on  bond  to  proceed  on  voyage 
and  return,  dangers  of  the  sea  excepted—"  or  if 
the  ship  be  lost  before  the  return  or  payment, 
to  be  void"  ;  plea,  the  ship  was  lost ;  demurrer 
on  the  ground  that  loss  by  perils  of  sea  was 
intended.  Demurrer  overruled,  the  plaintiff 
should  have  replied  that  the  ship  was  lost  by 
defendant's  fault.  Boddington  v.  Wotton,  2  Keb. 
768. 

Insurance  by  Lender  on  Bottomry.]— ;S'ce  post, 
Goddart  v.  Garrett,  post,  tit.  B.  Maeixe  Insur- 
ance ;  Stainhanli  v.  STiejjpard,  ante,  col.  19G. 


7.  Interest  oe  Premium. 

Eate  of,]— No  particular  rate  of  interest  is 
essential,  though  when  the  ordinary  or  a  low  rate 
of  interest  is  taken  it  raises  a  suspicion  that  sea 
risk  was  not  intended,  and  sea  risk  is  essential 
to  the  jurisdiction  of  the  court.  The  Royal  Arch, 
Swabey.  269  ;  G  \V.  R.  191. 

The  defendants  having  paid  into  the  registry, 
by  order  of  the  court,  a  sum  of  money  which 
proved  larger  than  the  amount  finally  pro- 
nounced to  be  due  to  the  bondholder,  the  bond- 
holder was  nevertheless  held  entitled  to  the  full 
ordinary  interest  upon  the  latter  sum  from  the 
date  of 'the  bond  becoming:  due.  The  Edmoiul, 
Lush.  211  :  30  L.  J.,  Adm.  128  ;  2  L.  T.  394. 

The  rate  of  interest  ordinarily  payable  upon  a 
bottomrv  loan  and  the  premium  thereon  after 
the  safe  arrival  of  the  ship  at  the  end  of  the  risk 
is  4  per  cent,  per  annum,  and  a  provision  in  a 
bond  entered  into  by  the  master  of  a  ship,  pro- 
viding for  the  payment  of  10  per  cent,  per  annum 
interest  is  not  binding  on  the  owners  of  ship  or 
carso.  provided  the  provision  was  entered  into 
without  their  knowledge.  The  D.  U.  Bills,  38 
L.  T.  786  ;  4  Asp.  M.  C.  20. 

Premiums  besides  Interest.]— A  lx»ttomry  bond 
on  ship.  frei.L^it,  and  cargo  provided  for  payment 
of  a  bottomry  loan,  together  with  interest  at  8 
per  cent.,  at  or  before  the  expiration  of  five  days 
after  the  arrival  of  the  ship  at  her  port  of  dis- 
charge. The  bond  further  provided  that  an 
additional  premium  of  10  per  cent,  on  the  loan 
should  become  payable  if  default  was  made  in 
payment.  The  ship  having  arrived  at  her  port 
of  discharge,  default  was  made  in  payment  of 
the  bond,  and  a  suit  was  instituted  by  the  bond- 
holder against  ship,  freight,  and  cargo,  to  recover 


be  enforced  against  the  cargo,  but  that  the  bond- 
holder was  entitled  to  interest  at  4  per  cent, 
from  the  date  when  the  bond  became  payable 
until  payment.  Tlic  Sojjhia  Cook,  4  P.  D. 
30. 

Bottomry  Bond  not  providing  for  Payment  of 

Interest.] — The  master  of  a  Danish  vessel  being 
without  funds  or  credit  at  Hamburg,  in  order  to 
obtain  necessaries  to  enable  his  vessel  to  proceed 
on  a  voyage  to  Africa  and  back  to  London, 
obtained  a  loan  on  the  security  of  instruments  by 
which  he  pledged  his  vessel  and  bound  himself 
for  the  repayment  of  the  sum  advanced  within 
six  days  after  the  arrival  of  the  vessel  in  London. 
No  stipulation  was  made  for  interest  of  any 
kind  :— Held,  in  an  action  of  bottomry  instituted 
against  the  vessel,  that  the  instruments  were 
valid  bottomry  bonds,  and  that  the  holders  were 
entitled  to  payment  out  of  the  proceeds  of  the 
vessel  of  the  sum  advanced,  together  with  4  per 
cent,  interest  from  the  time  when  the  bonds 
became  due.  The  Ceeilie,  4  P.  D.  210  ;  40  L.  T. 
200  ;  4  Asp.  M.  C.  78. 

In  a  bottomry  bond  taken  at  Calcutta,  blanks 
had  been  left  where  the  rate  of  interest  ought  to 
have  been  expressed ;  the  court  pronounced  for 
the  bond,  with  such  interest  as  the  registrar 
should  find  to  have  been  usual  on  such  risks  at 
the  time  and  place  the  bond  was  taken.  The 
Change,  Swabey,  240  ;  5  W.  R.  547. 

Interest,  from  what  Date.]  —  Where  the 
bottomry  bondholder  is  resident  abroad,  and  has 
no  agent  in  this  country,  interest  will  not  be  pay- 
able prior  to  the  arrival  of  a  power  of  attorney  to 
receive  the  principal.  The  New  Brunswick,  1 
W.  Rob.  28. 

First  decree  in  bottomry  suit.  Interest  from 
decree  to  payment  out  of  proceeds  of  ship  refused. 
The  Exeter,  I  C.Rob.  173. 

Excessive  Premium — Power  of  Court  to  reduce.] 

— The  court  of  admiralty  has  power  to  reduce 
the  premium  on  bottomry  bonds,  but  exercises  it 
with  caution.  Premium  reduced  from  20  to  12^ 
per  cent,  on  a  voyage  from  Rochelle  to  London. 
Tlie  Cognac,  2  Hag.  Adm.  377.  S.  P.,  The  Zodiac, 
1  Hag.  Adm.  320. 

The  court,  judging  the  premium  to  be  excessive, 
will  refer  it  to  the  registrar  and  merchants  to  be 
reduced.     The  Huntley,  Lush.  24. 

See  also  The  Poniida,  infra,  col.  227,  as  to 
the  power  of  the  registrar  to  reduce  excessive 
premium. 

I      Court  of  Equity.]  — The  plaintiff  lent 

money  on  bottomry  of  a  ship  chartered  to  the 
East  India  Company,  who  broke  her  up  in  India. 
The  bondholder  brought  his  bill  to  have  satisfac- 
tion out  of  damages  recovered  against  the  com- 
pany by  the  shipowner.  Bill  dismissed — "for  a 
court  of  equity  will  never  assist  a  bottomry 
bond  which  carries  an  unreasonable  interest." 
Bandy  \.  Turner,  Eq.  Ca.  Abr.  372. 

Does  not  Invalidate  the  Bond.]  —  Tlie 

Lord  Cochrane,  2  W.  Rob.  312.  S.  P.,  The  Laurel, 
supra,  cols.  199,  201. 

Usury  Laws.] — See  Sharpley  v.   Hurle, 

supra,  col.  2Ul. 
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8.  Jtjeisdictiox. 


A  bottomry  bond  given  by  a  master  with  the 
consent  of  the  owner,  upon  a  British  ship,  lying 
in  a  British  port,  for  a  new  voyage,  cannot  be 
sued  upon  in  the  court  of  admiralty  ;  but  it  is 
otherwise  if  the  ship  was  lying  in  a  foreign  port. 
The  Royal  Arch,  Swabey,  269^;  6  W.  R.  191. 

The  court  has  jurisdiction  in  the  case  of  a 
bottomry  bond  given  by  a  British  subject  on  the 
occasion  of  his  purchasing  a  British  ship  abroad, 
and  raising  money  for  her  outfit  to  return  home 
and  a  new  vovage.  The  Heligoland,  Swabey, 
491  ;  5  Jur.  (n\s.)  1179. 

The  court  has  jurisdiction  over  bonds  of  respon- 
dentia as  over  bottomry  bonds.  The  Stiltan, 
Swabey,  504  ;  5  Jur.  (Jf.s.)  10ii9. 

Prohibition  in  bottomry  refused.  Lister  v. 
Baxter,  2  Str.  695. 

The  admiralty  court  has  jurisdiction  in  case  of 
a  bottomry  bond  given  in  the  course  of  a  voyage, 
though  executed  on  land  and  under  seal.  Mtne- 
tone  v.  Gihhonn,  3  Term  Eep.  267. 

The  court  of  admiralty  has  jurisdiction  in  a 
case  of  bottomry  where  a  bond  has  been  given,  or 
an  agreement  to  execute  a  bond,  though  the  ship 
has  never  put  to  sea.     The  Aline,  2  W.  Kob.  111. 

See  also  post,  XXVI.  Admiralty  Law  and 
Peactice — Prohibitions. 

Jurisdiction  of  Admiralty  Court  not  Exclusive 
— Chancery.] — A  bill  was  filed  to  set  aside  a 
buttoiiiry  bond  which  had  been  given  at  Trieste 
without  any  communication  fiom  the  captain  to 
the  owners  in  England,  and  ns  was  alleged,  by  a 
fraudulent  conspiracy  between  the  captain  and 
the  obligee.  The  court  supported  the  bond,  but, 
at  the  request  of  the  obligee,  directed  inquiries  as 
to  the  amount  due  on  the  bund.  Glascutt  v. 
Land,  2  Ph.  310  ;  2  Ph.  323 ;  16  L.  J.,  Ch.  429  : 
11  .iur.  642.  And  see  ,S'.  C,  3  Mvl.  i:  Cr.  451  ; 
8  Sim.  358  ;  2  Jur.  909. 

The  court  of  chancery  had  jurisdiction  in 
respect  of  bottomry  Ijonds.  Dnhsiin  v.  Li/all,  2 
Ph.  323.  n  ;  6  L.  J.,  Ch.  115  ;  11  Jur.  179'.  n.  ;  3 
Myl.  Ac  Cr.  433,  n.     And  see  S.  C,  8  Jur.  969. 

Injunction  granted  by  the  court  of  chancery 
to  restrain  ])roccedings  in  the  admiralty  court 
upon  a  bottomry  liond  and  as  to  freight,  upon 
the  ground  that  there  were  equities  that  could 
be  deterTiiiried  only  in  chancery.  Duncan  v. 
MrCnhmmt,  3  Beav.  409  ;  10  L.  J.,  Ch.  335  ;  5 
Jur.  262. 

Of  Kegistrar  and  Merchants.] — See  The 

Pontida,  infra,  cul.  227. 


9.  Practice. 

Action  on  Bond.] — In  an  action  of  bottomry 
the  original  linml  must  be  brought  in  before  the 
validity  of  the  bond  is  pronounced  for.  J'hc 
Jtowena,  37  L.  T.  366 ;  26  W.  K.  82  ;  3  Asp.  M.  C. 
506.     See  The  Jeune  Nanette,  infra,  col.  227. 

Owners  of  Cargo — Persona  standi.]  —  Where 

the  result  of  the  suit  mainly  aiFected  the  owners 
of  the  cargo  Vjottomriod,  tlie  court  allowed  them 
to  have  a  persona  standi  through  the  bondholder. 
Tlie  Vnion,  Lush.  128  ;  30  L.  J.,  Adm.  17  ;  3  L.  T. 
280. 

Proceedings  by  Default  —  Reference  —  Cargo 
Owner.] — The  owner  of  a  bottomry  bond  on  ship, 
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freight  and  cargo,  is,  upon  the  conclusion  of 
proceedings  by  default  against  ship  and  freight, 
entitled  as  of  course  to  have  the  full  freight  due 
upon  delivery  of  the  cargo  paid  to  him,  in  order 
to  satisfy  the  sum  secured  by  the  bond  with 
costs  ;  and  the  O'mier  of  the  cargo,  who  has  paid 
the  freight  into  court,  is  not  entitled  to  a  refer- 
ence of  the  amount  due  on  the  bond,  notwith- 
standing that,  before  the  execution  of  the  bond, 
part  of  his  cai-go  was  sold  by  the  master,  and 
the  proceeds  applied  to  the  ship's  expenses.  The 
Gem  of  the  JVith,  Br.  &  Lush.  72. 

Claim  of  Holder  to  Sum  awarded  for  Loss  of 
Freight.] — Senible,  wliere  in  an  action  for  limi- 
tation of  liability  a  sum  of  money  is  awarded  as 
compensation  for  loss  of  freight  to  the  owners  of 
a  vessel  run  down  by  the  plaintiff's  ship,  the 
holder  of  a  bottomry  bond  on  the  freight  of  the 
vessel  run  down  is  entitled  to  claim,  in  respect 
of  the  loan  on  bottomry,  a  portion  of  the  sum 
awarded  for  loss  of  freight.  The  Empusa, 
48  L.  J.,  Adm.  36  ;  5  P.  D.  6  ;  41  L.  T.  383  ; 
28  \V.  R.  263  ;  4  Asp.  M.  C.  185. 

Proof  of  Good  Faith.] — In  disputed  cases  of 
bottomry  bonds  the  court  expects  that,  where  it 
is  practicable,  the  master  will,  by  his  affidavit, 
shew  aflirmatively  the  good  faith  of  his  own 
transaction,  and  the  circumstances  relating  to  it. 
The  Faithful,  31  L.  J.,  Adm.  81. 

Onus  —  Prima  facie  Validity.] — Where  the 
court  has  decreed  the  sale  of  a  shii)  and  cargo  at 
the  suit  of  a  bottomry  bondholder,  whose  right 
has  not  been  questioned  by  the  owner  of  the 
property,  the  bond  must  be  taken  to  be  prima 
facie  valid,  and  a  bondholder  has  a  right  to 
require  any  other  claimant  to  the  proceeds  in 
the  registry  to  prove  his  interest  before  he  can 
be  called  on  to  defend  and  maintain  his  own 
claim.  The  India,  32  L.  J.,  Adm.  185;  9  Jur. 
(N.s.)  417  ;  9  L.  T.  234  ;  11  W.  II.  536. 

Liability  of  Bail.] — When  in  a  bottomry  suit 
bail  has  been  given  generally  to  cover  ship  and 
freight,  but  the  ship  oidy  is  held  to  be  pledged 
by  the  bond,  the  bail  is  only  liable  to  the  extent 
of  the  value  of  tlie  ship  at  the  time  of  release 
from  arrest,  and  an  incjuiry  will  be  directed  to 
ascertain  that  value.  The  Stajfordxhire,  Smith 
v.  Jianh  of  .Xcw  South  Wales,  8  Jloore,  P.  C. 
(N.S.)  443';  41  L.  J.,  Adm.  49;  L.  K.  4  P.  C. 
194  ;  27  L.  T.  46  ;  20  W.  11.  557  ;  1  Asp.  M.  C. 
365. 

Consent  to  Decree  not  Eescinded.] — Where  a 
defendant  in  adequate  pos.se>sion  of  the  facts 
has  given  his  consent  to  a  decree,  pronouncing 
for  tlie  validity  of  a  bottomry  bond,  the  cnurt 
will  not  rescind  the  decree,  though  the  fads 
might  possibly  raise  a  valid  defence,  according 
to  a  decision  pronounced  subsequently  to  the 
decree.  The  Glenhurn,  Br.  &  Lush.  62;  II 
W.  H.  6S5. 

Pleading.] — Action  on  Itond  to  proceed  to  sea 
and  to  return,  perils  of  the  sea  excepted  ;  and  to 
repay  money  advanced  if  tiie  ship  return,  and 
if  the  shi])  be  lost  the  bond  to  be  void.  Plea, 
that  the  ship  was  lost  ;  demurrer,  that  loss  by 
peril  of  the  .sea  was  intcndei).  Demurrer  over- 
ruled, because  if  loss  by  defendant's  default 
was  intended  it  should  have  been  pleaded. 
Boddinqton  v.  Wotton,  2  Keb.  768. 
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War — Enforcement  of  Bond  after  Termination 

of.] — Bottomry  bond  \nil  in  8uit  by  a  French 
merchant  in  17i'2 — siispcnded  (hirinp;  the  war — 
not  enforced  chiring  the  following  peace  ;  then 
further  prosecuted  by  a  British  subject,  the 
indorsee,  in  180i  : — Held,  that  the  bond  could 
not  be  enforced  in  the  original  proceedings. 
The  Behccca,  5  C.  Rob.  102. 

Payment  out  of  Court  of  Proceeds  of  Ship.] — 
Bottomry  bond  against  sliip,  freight  and  cargo  ; 
judgment  against  ship  and  freight  by  default, 
"the  consignees  of  cargo  contesting  the  bond. 
The  proceeds  of  ship  and  freight  paid  out  of 
court  to  the  bondholders,  notwithstanding  the 
opposition  of  the  cargo  owners,  on  the  ground 
tliat  such  proceeds  might  be  liable  to  claims  by 
him  in  respect  of  cargo  sold  by  the  master  to 
pay  for  repairs  or  in  respect  of  costs.  Tlie  Lord 
Cochrane,  1  W.  Rob.  312. 

Jurisdiction  of  Registrar  and  Merchants — 
Reduction  of  Premium.] — Tlie  validity  of  a 
respondentia  bon<l  having  been  admitted,  it 
was  referred  to  the  registrar  and  merchants  to 
decide  what  amount  was  payable  thereunder. 
The  registrar  and  merchants  reduced  the  full 
amount  of  the  bond  by  lessening  the  charges  in 
respect  of  certain  metal  and  felt  supplied  to  the 
ship,  commissions  payable  to  the  agents,  and 
the  premium  on  the  bond,  on  the  ground  that 
the  amounts  charged  were  unreasonable.  The 
plaintiifs  objected  to  the  reduction,  and  filed 
pleadings  in  objection  to  the  report : — Held,  that 
it  was  within  the  jurisdiction  of  the  registrar 
and  merchants  to  reduce  the  amount  payable 
under  the  bond,  since  the  defendants  were  not 
bound  to  pay  more  than  such  sum  as  was 
required  to  pay  for  things  actually  necessary  for 
the  ship,  and  at  a  reasonable  rate.  The  Pontida, 
53  L.  J.,  Adm.  78  ;  9  P.  D.  177  ;  51  L.  T,  849  ; 
33  W.  E.  38  ;  5  Asp.  M.  C.  330— C.  A. 

Held,  also,  that  as  the  premium  on  the  bond 
was  excessive  it  had  been  rightly  reduced,  and 
that  the  report  must  be  confirmed.     li. 

See  also  7.  Interest  or  Premium,  supra. 

Rights  of  Execution  Creditor  and  Bondholder.] 

— The  owner  of  a  ship  charged  her  for  repairs  done 
in  England  by  instrument  under  seal  stated  to 
be  by  way  of  bottomry.  She  was  arrested  by 
admiralty  process,  and  sold  to  satisfy  the  claim 
for  repairs,  and  no  appeal  from  the  decree. 
Whilst  the  suit  was  pending  a  writ  of  execution 
issued  against  the  shipovraer  at  the  suit  of 
another  creditor.  The  sheriff  cannot  seize  the 
ship,  nor  maintain  trover  for  her  against  the 
admiraltv  oilicer.  Ladhrohe  v.  Crlchett,  2  Term 
Rep.  649"';  1  R.  R.  .071. 

Original  Bond  in  Foreign  Court.] — The  court 
will  not  proceed  upon  an  otiicial  or  notarial  copy 
of  a  bottomry  bond,  the  original  of  which  is 
preserved  in  a  foreign  court,  without  a  certificate 
that  no  further  copy  has  been  or  will  be  issued. 
I'he  Jeune  Nanette,  4  W.  R.  92.  See  The  Rowcna, 
26  W.  R.  82,  supra,  col.  225. 

Amount  of  Freight  to  be  paid  into  Court  to 
meet  Bond — Advances  by  Charterer — Part  Cargo 
sold.] — A  ship  was  chartered  to  go  to  a  port  of 
loading,  there  to  load  and  return,  freight  payable 
as  per  sale.  On  the  voyage  out  the  master 
hypothecated  the  cargo  to  be  shipped,  and  the 
ship  and  freight.    At  the  port  of  loading  ad  vances 


were  made  to  the  master  by  the  charterers' 
agent,  with  notice  of  the  bond.  On  the  voyage 
home  the  master  sold  ](art  of  the  cargo  to  pay 
ship's  expenses:  —  Held,  that  the  charterers 
might  deduct  the  advances  made  abroad  accord- 
ing to  the  charter,  and  by  the  charter  declared 
to  be  deducted  on  settling  freight,  from  the 
amount  of  chartered  freight  to  be  paid  into 
court  in  respect  of  the  bond ;  also  that  the 
freight  which  would  have  been  payable  upon  the 
gooils  sold  should  be  deducted  ;  also  that  advances 
made  to  the  master  beyond  the  sum  stipulated 
for  in  the  charter  should  not  be  deducted,  nor 
the  value  of  the  goods  sold.  The  Salacia,  Lush. 
578. 

Liability  of  Freight  earned  from  Sub-shippers.] 

— freight  earneil  from  sub-shippers  of  goods  by 
permission  of  charterers  of  the  whole  ship  is 
liable,  as  against  the  charterers,  in  payment  of  a 
bottomry  bond  given  at  the  charterers'  port  for 
advances  subsequent  to  the  charterparty.  The 
Eliza,  3  Hag.  Adm.  87. 

Action  against  Master — Arrest  of  Ship.] — A 

master,  not  a  part  owner,  gave  a  bottomry  bond. 
The  holder  being  unable  to  arrest  the  ship,  the 
bond  being  not  yet  payable,  was  about  to  sue 
the  master.  He  applied  for  a  warrant  to  arrest 
the  ship,  which  was  at  Leith,  to  pi'event  her 
going  to  sea.  Form  of  order  made.  The  Luco- 
titch,  12  Gt.  of  Sess.  Cas.  (4th  ser.),  1090. 

Proceedings   abandoned — Fresh   Proceedings 

instituted.] — Parties  who  have  abandoned  pro- 
ceedings upon  an  alleged  bottomry  bond  will 
not  be  allowed,  except  upon  strong  grounds 
shewn,  to  institute  fresh  proceedings  upon  the 
same  bond.     The  Furt'ttvdo,  2  Dods.  58. 

10.  Costs. 

Validity   admitted  —  Amounts    disputed.]  — 

Where  tlie  bond  is  admitted  to  be  valid,  and 
referred  to  the  registrar  and  merchants  to  report 
the  amount  due,  the  plaintiff  is  usually  entitled 
to  the  general  costs  of  the  reference,  but  will  be 
condemned  in  costs  clearly  occasioned  by  im- 
properly persisting  in  claims  which  cannot  be 
sustained.     The  Kepler.  Lush.  2i)l. 

Foreigners  Ignorant  of  the  Law.] — Where  the 

holders  uf  a  bond  (foreigners)  had  acted  solely 
under  a  misapprehension  of  English  law,  the 
court  pronounced  against  the  bond,  but  without 
costs.  The  North  Star,  Lush.  45  ;  29  L.  J.,  Adm. 
73  ;  2  L.  T.  264. 

Arrest  before  Bond  payable.  ]  —  Where  the 
holders  of  a  bottomry  bond,  on  ship  and  freight, 
payable  seven  days  after  the  arrival  of  the  ship, 
being  apprehensive  that  her  cargo  would  be  dis- 
charged forthwith,  and  their  security  diminished, 
instituted  a  bottomry  suit,  after  the  arrival  of 
the  ship  and  before  the  expiration  of  the  seventh 
day,  and  arrested  the  ship,  the  court,  on  the 
application  of  the  owners  of  the  ship,  who  had 
paid  the  amount  of  the  bonds  and  interest  into 
court,  condemned  the  plaintiffs  in  costs.  The 
Endora,  48  L.  J.,  Adm.  32  ;  4  P.  D.  208  ;  40  L.  T. 
166  ;  4  Asp.  M.  G.  78. 

Large  Deductions  made  by  Registrar.]  — 
Where,  the  bond  having  been  pronounced  for, 
large  deductions  are  made  by  the  registrar  and 
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merchants,  the  bondholder  will  be  liable  to 
the  costs  of  the  reference.  The  Catherine, 
3  W.  Rob.  1. 


XI.  CHARTERPARTY. 

1.  Stamping,  229. 

2.  Tlie  Contract. 

a.  Parties,  230. 

b.  Legality,  235. 

c.  Generally. 

i.  Form  and  Construction,  236. 
ii.  Law  applicable,  240. 
iii.  Proceeding  to  a  Port,  or  as  near  as  the 

Ship  can  safely  get,  242. 
iv.  Frost  preventing  Loading,  245. 
V.  Sailing,  246. 
vi.  Other  Provisions,  247. 
vii.  Evidence  to  Explain,  252. 
■d.  Alteration,  Variation   and   Cancellation, 

254. 
e.  Conditions  and  Warranties. 
i.  Class  of  Ship,  256. 
ii.  Seaworthiness  and  Fitness,  257. 
iii.  Position  and  Sailing,  260. 
iv.  Capacity,  270. 

3.  Exemptions  from  Liahil'ity,  273. 

4.  Provisions  as  to  Bills  of  Ladiruj  and  Documents, 

278. 
■5.  Performance. 

a.  Nominating  Port,  280. 

h.  Hostile  and  Blockaded  Ports,  281. 

c.  Deviation  and  Delay,  286. 

d.  Enforcing  in  Equity,  291. 

■6.  Liahility  of  Charterer  or  Agent,  292. 

7.  Demise  of  Ship,  294. 

€.  Pleadings,  Eddence,  Damages,  297. 

See    also    XII.    Bill    of    Lading  ;    XIII. 
Freight  ;  XIV.  Demurrage  ;  XV.  Cargo. 


L  Stamping. 
See  54  k.  55  Vict.  c.  39. 

Under  previous  Statutes.] — Brokers  signed  a 
j/roperly-stamped  charterparty  as  agents  for  their 
principals,  and  then,  at  the  request  of  the  owner 
of  the  ship,  signed  a  guarantee  as  follows  :  "  In 
consideration  of  our  having  signed  the  charter- 

])arty  of  as  agents  of  ,   we   heieby 

.jcuarantec  the  due  fulfilment  of  same": — Held, 
that  this  document  was  sufficiently  stamped 
with  a  sixpenny  stamp,  as  an  agreement,  and 
•need  not  be  stamped  as  a  charterjjarty  or  an 
agreement  for  or  relating  to  the  freight  or  con- 
veyance of  money,  goods  and  effects  on  board  a 
ship,  under  5  &;  f!  Vict.  c.  79,  s.  2.  licin  y.Lanr, 
8  B.  &  S.  83  ;  36  L.  J.,  Q.  B.  81  ;  L.  R.  2  Q.  B. 
144  ;  15  L.  T.  461;  ;  15  W.  R.  345. 

A  copy  of  the  charter  signcil  by  or  on  behalf 
of  the  charterer,  though  that  copy  is  signed  by 
(he  shipowner,  is  a  copy,  and  admissible  un- 
stamped, if  there  is  any  evidence  that  the 
original  was  stamped.  Smith  v.  Magwire,  1 
F.  &  F.  199.  See  S.  C,  3  H.  &.  N.  554  ;  27  L.  J., 
Ex.  465  ;  6  W.  R.  726. 

It  is  for  the  objector  to  a  copy,  even  if  a  char- 
terparty, on  the  ground  that  the  original  was  not 
stamped,  to  make  out  that  fact ;  at  aU  events, 
very  slight  evidence  to  the  contrary  will  be  suffi- 
cient to  rebut  the  objection,  and  a  memorandum 
on  the  charter.  "  the  brokers  hold  the  original, 
-stamped,"  is  sufficient.     Ih. 


An  unstamped  charterparty  was,  within  four- 
teen da3-s  allowed,  by  5  &  6  Vict.  c.  79,  s.  21,  for 
stamping  such  an  instrument  without  payment 
of  a  penalty,  delivered  at  the  otlice  of  the  sub- 
distributor of  stamps  at  CardifE,  for  the  purpose 
of  being  transmitted  to  London  to  be  stamped, 
the  proper  amount  of  stamp  duty  and  postage 
being  left  with  it.  The  clerk  in  that  office,  to 
whom  it  was  delivered,  proved  that  he  sent  to 
London  all  documents  left  with  him  for  that  pur- 
pose, but  he  had  no  recollection  of  the  document 
in  question.  The  clerks  in  the  office  in  London 
were  unable  to  say  whether  or  not  the  document 
reached  their  hands,  but  they  said  that,  if  it  did, 
it  would,  in  the  usual  course,  be  returned  to  the 
district  office  in  the  country.  The  clerk  at  Cardiff 
<  ould  not  say  whetherthedocument  was  returned 
to  him  or  not,  but  he  stated  that,  on  search  being 
made  for  it,  no  trace  of  it  could  be  discovered  : — 
Held,  that  this  sufficiently  raised  a  presumption 
that  the  document  was  stamped,  so  as  to  let  in 
secondary  evidence  of  its  contents.  Closmadeue 
v.  Carrel,  18  C.  B.  36  ;  25  L.  J.,  C.  P.  216  ;  2 
Jur.  (K.S.)  474  ;  4  W.  R.  547. 

Executed  Abroad — Evidence.] — A  charter- 
party  executed  entirely  abroad,  and  stamped 
within  two  months  after  it  had  been  receiveci  in 
this  country,  can  be  received  in  evidence,  since 
it  falls  within  the  provisions  of  33  &  34  Vict, 
c.  97,  s.  15,  and  not  of  ss.  67  &  68  of  that  act.  The 
Belfort,  53  L.  J.,  Adm.  88  ;  9  P.  D.  215  ;  51  L.  T. 
271 ;  33  W.  R.  171  ;  5  Asp.  M.  C.  291. 


2.  The  Contract. 
a.  Parties. 

Mistake  as  to.]  —  Action  by  charterer  on  a 
charterparty.  Defence,  that  the  charterparty 
was  made  between  the  defendant  and  a  com- 
pany, and  not  the  plaintiif.  Reply,  that  the 
agreement  was  between  the  plaintiff  and  tlie 
defendant ;  that  ia  drawing  up  the  charterparty 
one  of  the  company's  ])rinted  forms  was  used,  on 
which  the  name  of  the  company  appeared  as 
charterers  ;  that  by  the  mistake  of  the  plaintiff 
ami  the  defendant  the  company's  name  was 
omitted  to  be  struck  out,  and  remained  instea<l 
of  the  plaintiff''s  name;  that  the  charterparty 
was  signed  by  the  plaintiff  and  the  defendant, 
and  it  was  intended  and  agreed  that  the  plaintiff 
should  be  liable  and  entitled  under  it  : — Held, 
that  it  was  unnecessary  that  the  charterparty 
should  be  rectified,  and  that  the  reply  was  good. 
Brvdauer  v.  Barwich,  36  L.  T.  52  ;  3  Asp.  JI.  C. 
353. 

To  an  action  on  a  charterparty  for  not  loading, 
the  defendants  pleaded  that  they  entered  into 
tlu!  charterparty  solely  as  agents  for  D.,  and  that, 
before  they  signed,  it  was  agieed  that  they  were 
only  to  sign  as  agents,  so  as  to  bind  ]).,  and  not 
to  render  themselves  liable  as  principals  for  the 
performance  of  the  charterparty,  and  (hat  they 
signed  it  as  follows,  "  For  D.  T.  and  H..  agents  "  ; 
they  and  the  plaintiff  bona  fide  believing  at  the 
time  that  (hey,  having  so  signed,  would  not  be 
personally  liaijle,  and  that  tliey  had  power  to 
bind  D.,  and  that  he  was  Ixiund  by  it,  and  liable 
to  be  sued,an<l  that  the  j.laintiff  was  inequitably 
taking  advantage  of  the  mistake  in  drawing  the 
charterparty  so  as  to  make  the  defendants  per- 
sonally  liable    as    charterers,   contrary   to    the 
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intention  of  the  plaii.titY  and  the  (Icfendants  : — 
Held,  that  the  jdeawas  good  on  eqnitable  gronnds, 
and  also  a  eood  plea  at  law.  Walu'  v.  Hurroj), 
1  H.  &  C.  202  :  31  L.  J..  Ex.  451  ;  8  Jur.  (N.S.) 
845 ;  7  L.  T.  96  ;  10  W.  11.  (52G— Ex.  Ch. 

Charterparty     under     Seal  —  Execution     by 
Agents.] — A  cliarterparty  under  seal  cannot  be, 
executed  b.y  an  a^ent  not  authorised  under  seal. 
Horsley  v.  'Ru.sh,  cited,  7  Term  Rep.  209. 

Master  may  Sue  without  joining  Co-owners.] 

— The  master,  a  jjart  owner,  may  sue  above  ui,ou 
a  charterparty  made  between  himself  and  the 
charterer,  without  joining  the  other  part  owneis. 
Seeger  v.  Duthie,  8  C.  B.  (N.s.)  72  ;  30  L.  J.,  C.  P. 
65  ;  7  Jur.  (N.s.)  239  ;  3  L.  T.  478  ;  9  W.  K.  166 
—Ex.  Ch. 

Who  entitled  to  Sue — Principal  or  Agent.] — In 

an  action  on  a  charterparty  executed  not  by  the 
plaintiff  birt  by  a  third  person,  who  in  the  con- 
tract described  himself  as  "  owner  of  the  ship  "  : 
— Held,  that  evidence  was  not  admissible  to 
shew  that  such  person  contracted  merely  as  the 
plaintiff's  agent.  Hitiiihle  v.  Hunter,  12  Q.  B. 
310  ;  17  L.  J.,  Q.  B.  350. 

A  declaration  alleged  a  charterjiarty  to  be 
made  "  between  A.,  therein  described  as  the 
owner  of  the  good  ship  called,  &c.,  of  the  one 
part,  and  S.,  merchant  and  freighter,  of  the  other 
part."  The  charterparty  when  produced  was 
expressed  to  be  made  between  A.  of  the  one  part 
and  S.,  "  as  agent  of  the  freighter,"  of  the  other 
part,  and  stipulated  that,  "  being  concluded  on 
behalf  of  another  party,  it  is  agreed  that  all 
responsibility  on  the  part  of  S.  cease  as  soon  as 
the  cargo  is  shipped."  No  principal  was  named 
in  the  charterparty,  and  it  appeared  that  S.  was, 
in  point  of  fact,  himself  the  real  freighter,  and 
not  merely  an  agent  in  the  matter  : — Held,  that 
he  was  entitled  to  sue  as  principal  for  a  breach 
of  the  charterparty,  notwithstanding  he  had 
contracted  as  agent,  and  that  the  above  stipula- 
tion applying  only  to  his  character  of  agent,  had 
not  the  effect  of  limiting  his  responsibility  as 
principal.  Scltalnitz  or  Schmalz  v.  Arery,  16 
Q.  B.  655  ;  20  L.  J.,  Q.  B.  228  ;  15  Jur.29L 

A  contract  for  the  conveyance  of  goods  from 
Liverpool  to  Australia  was  entered  into  as  follows  : 
"It  is  this  day  nmtually  agreed  between  .J. 
and  R.  W.,  owners  of  the  ship  '  Jessica,'  of  the 
first  part,  and  S.  J.  C.  of  the  other  part,"  that 
the  ship  should  be  ready  by  a  given  day  to  take 
on  board  certain  goods,  and  should  proceed  there- 
with to  Geelong  and  there  deliver  the  same  ; 
"  the  rates  of  freight  determined  upon  by  the 
parties  to  this  agreement  are  as  under,"  &c., 
"  one-third  to  be  paid  in  London,  on  receipt  of 
bills  of  lading,  and  the  remainder  by  the  Gee- 
long  and  J\lelbourne  Railway  Company,  at 
Geelong  "  ;  "  goods  to  be  taken  on  board  at  Liver- 
pool at  ship's  expense  "  ;  and  the  agreement  was 
signed  "  J.  and  R.  W.,  S.  J.  C."  :— Held,  that 
S.  J.  C.  was  personally  bound  by  this  contract 
and  entitled  to  sue  for  a  breach  of  it.  Cuolte  v. 
WiUon,  1  C.  B.  (N.S.)  153  ;  26  L.  J.,  C.  P.  15  ;  2 
Jur.  (N.S.)  101)4  ;  5  W.  R.  24. 

Whilst  a  vessel  was  yet  to  arrive,  the  char- 
terer's agents  (the  consignees  of  the  cargo) 
appropriated  the  cargo  and  indorsed  the  bill  of 
lading  through  other  persons  to  the  plaintiff's. 
The  ship  was  delayed  and  the  cargo  damaged. 
The  plaintiffs  sustained  no  loss  by  deterioration, 
tor  under  their  contract  they  paid  for  the  cargo 
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after  deductions  settled  by  arbitration  for  the 
damage  done  to  it  : — Held,  that  they  were 
entitled  to  sue  in  their  own  names  or  even  as 
trustees  for  the  consignees.  The  Wtlhelm  Schmidt, 
25  L.  T.  34  ;  1  Asp.  M.  C.  82. 

Broker  for  Commission  under.] — A  charter- 
l^arty  made  between  captain  and  charterers 
contained  a  ckmse  providing  for  payment  of 
commission  to  the  broker  for  negotiating  the 
charter  : — Held,  that  the  broker  could  not  sue- 
in  rem  under  the  County  Courts  Admiralty  Juris- 
diction Amendment  Act,  1869  (32  &  33  Vict.  c.  51), 
s.  2,  sub-s.  1,  as  he  was  not  a  party  to  the  charter. 
Thii  JS'uova  RaffacUna,  41  L.  J.,  Adm.  37  ;  L.  R. 
3  A.  &  E.  483  ;  24  L.  T.  321  ;  20  W.  R.  216  ;  1 
Asp.  M.  C.  16. 

Liability  to  he  Sued — Principal  or  Agent.]  — 

The  defendants,  acting  as  agents  for  L.,  charteretl 
a  ship  for  the  conveyance  of  a  cargo  of  currants 
from  the  Ionian  Islands.  The  charterparty  was- 
expressed  to  be  made  and  was  signed  by  the- 
defendants  as  "agents  to  merchants,"  the  name 
of  the  principal  not  being  disclosed  : — Held,  that 
evidence  was  admissible  in  an  action  by  the  ship- 
owners against  the  defendants  upon  the  charter- 
party,  of  a  trade  usage,  by  which,  if  the  name  of 
the  principal  is  not  disclosed  within  a  reasonable- 
time,  the  agents  themselves  are  personally  liable. 
Hvtchinson  v.  Tathnm.  42  L.  J.,  C.  P.  260; 
L.  R.  8  C.  P.  482  :  29  L.  T.  103  ;  22  W.  R.  18. 

The  plaintiffs  and  defendants  entered  into  a 
charter  of  the  ship  R.  to  load  a  cai-go  of  deals. 
In  the  body  of  the  charter  the  defendants  were 
described  as  follows  :  "  It  is  this  day  mutually 
agreed  between  Messrs.  J.  H.  &  Co.,  of  New- 
castle, for  owners  of  the  good  ship  R."  The 
defendants  signed  the  charterparty  at  the  foot,  as- 
follows  :  "  For  owners,  J.  H.  &  Co."  A  cargo  was 
loaded  on  board  the  ship  at  Hudigsval,  and  the 
captain  signed  a  bill  of  lading  for  it,  stating  that 
he  had  received  it  in  good  condition.  The  cargo 
was  ultimately  delivered  to  the  plaintiffs  at  Glou- 
cester, and  was  found  on  delivery  to  have  been 
injured  to  the  extent  of  50Z.  In  an  action  bythe- 
plaiutiffs  against  the  defendants  for  the  damage, 
in  a  county  court,  three  letters,  which  had  pas.seil 
between  the  plaintiffs  and  the  defendants  and- 
tlieir  solicitors,  were  admitted,  and  as  soon  as 
the  plaintiffs'  evidence  was  closed,  the  defen- 
dants' solicitor  objected  that  there  was  nc 
evidence  against  the  defendants  as  principals, 
and  applied  for  a  nonsuit,  on  the  ground  that  it 
appeared  upon  the  charterparty  that  the  defen- 
dants were  not  principals  but  only  agents  of 
the  owner.  The  judge  overruled  the  objection, 
and  decided  that  the  defendants  were  liable  as 
principals.  On  an  appeal  : — Held,  that  there 
was  evidence  to  support  the  tlecision  that  the 
defendants  were  liable  as  principals.  Adams  v.. 
Hall,  37  L.  T.  70  ;  8  Asp.  M.  C.  1. 

Action  on  a  contract  alleged  to  have  been 
made  by  the  defendant,  to  charter  a  ship  for  the 
plaintiii.  Proof,  that  the  defendant  made  a^ 
memorandum  of  charterparty  in  B.'s  name,  and 
purporting  to  be  signed  by  the  defendant  as 
agent  of  B.  ;  that  the  defendant  had  no  authoiity 
to  contract  for  B.,  and  knew  that  he  had  none, 
and  that  B.  refused  to  adopt  the  contract : — 
Held,  that  the  defendant  was  not  liable  as  prin- 
cipal in  an  action  on  the  contract  itself,  and  a 
nonsuit  was  entered.  Jeiiklm  v.  Hutchinson,  13 
Q.  B.  744  ;  18  L.  J.,  Q.  B.  274. 

By  charterpart}'^  it  was  agreed   between   the- 


233 


SHIPPING— XI.   Charterpartif. 


234 


plaintifiF,  owBcr  (tf  a  ship,  and  the  defendants,  of 
London,  mercliants,  that  the  ship  .should  proceed 
to  T.,  and  there  load  from  the  factors  of  the 
merchants  a  full  and  complete  cargo  at  the 
merchants'  risk  and  expense,  which  the  mer- 
chants bound  themselves  to  ship  :  and  being  so 
loaded  should  proceed  to  Jlemel,  and  deliver  the 
same  on  being  paid  freight,  half  to  be  paid  on 
unloading,  in  cash,  and  the  remainder  in  good 
hills  on  London  :  thirty  running  days  to  be 
allowed  the  merchants  for  loading  at  T.  and  dis- 
charging at  ilemel.  '•  By  authority  of  and  as 
agents  for  S.  of  Memel.  11.  and  F.,  J.  M  L." 
(signatures  of  the  defendants  and  the  plaintiff)  : 
— Held,  that  the  defendants  were  contracting 
parties,  and  therefore  were  personally  liable  for 
breach  of  the  cbarterparty.  Lennard  v.  lluhin- 
^on,  5  El.  &  Bl.  125  ;  3  C.  L.  R.  1363  ;  2i  L.  J., 
•Q.  B.  275  ;  1  Jut.  (N.s.)  853. 

A  memorandum  of  chart erparty  was  expressed 
to  be  made  between  '•  P.,  of  the  good  ship  '  C.,'  and 
W.,  agent  for  E.  W.  k  Son,"  to  whom  the  ship 
was  to  be  addiessed.  It  was  signed  by  W.,  with- 
out any  restriction  : — Held,  that  he  was  per- 
sonally liable  as  charterer.  Parlter  v.  W'lnlow, 
7  El.  &  Bl.  942;  27  L.  J.,  Q.  B.  49  ;  4  Jur. 
(N.s.)  64. 

A  cbarterparty  was  made  in  the  following 
•terms  :  "It  is  this  day  mutually  agreed  between 
(Jeorgc  .De-;landes  k.  Son,  owners  of  the  ship 
•called  '  The  Deslandes,'  now  lying  in  the  port  of 
London,  of  the  one  part,  and  Messrs.  Gregory 
Brothers,  as  agents  to  Samuel  Ferguson,  of  Ana- 
maboo,  merchants  and  charterers,  of  the  other 
part,"  and  was  signed,  "For  George  Deslandes 
A;  Son,  of  Jersey,  owners,  H.  Gammon,  as  agent ; 
for  Samuel  Ferguson,  Esq.,  of  Anamaboo, 
■Gregory  Brothers,  as  agents  "  :  —  Held,  that 
Gregory  Brotliers  were  not  personally  liable. 
Dedandes  v.  Grcf]onj,  2  El.  &  El.  602  ;  30  L.  J., 
Q.  B.  36  :  6  •Tur.  (N.S.)  6.-il  ;  2  L  T.  634  ;  8  W.  R. 
585— Ex.  Ch. 

On  tlie  24th  of  June  the  defendants,  who 
wereshipbrokcrs,  wrote  to  the  plaintiff.s,  offering 
them  "room"  in  a  ship  called  "F.  K.  Dumas," 
for  certain  cement  and  stone  from  Londi/n  to 
Callao.  On  the  25th  of  June  the  defendants 
chartered  the  ship  for  the  voyage,  the  charter- 
paity  providing,  inter  alia,  that  the  whole  ship 
♦fhould  be  at  the  disposal  of  the  charterers,  except 
the  space  necessary  for  the  crew  and  stores  ; 
that  the  master  and  owners  should  give  the  same 
sittcntion  to  the  cargo,  anrl  in  every  respect  be 
j-esponsiblc  to  all  whom  it  miglit  <;iincern,  as  if 
the  .ship  were  loaded  at  her  l)ertli  ])y  ami  for  the 
•owners,  independently  of  tlie  charter;  that  ihe 
master  was  to  sign  bills  of  larling  at  any  rate  of 
freight  the  charterers  might  j-c'iuire,  without 
jirejudice  to  the  cliarterparty  ;  and  that  the 
•charterers'  responsibility,  except  for  freighl, 
sliould  cease  on  tlie  vessel  Vjcing  loaded.  On  the 
26th  of  June  an  agreement  wa.s  marie  between 
the  defendants,  acting  for  tlic  owners  of  the 
••  F.  K.  Dumas,"  and  the  plaintiflF.s,  that  the  former 
shouM  receive  on  board  cement  and  stone,  at 
certain  freight,  from  London  to  Callao.  and  sail 
•on  a  certain  day  :  frciglit  to  be  paid  one-half  on 
signing  bills  of  lading,  and  the  remainder  on 
final  discjiarge  at  Callao.  The  cement  and  stone 
were  shipped,  the  half  frciglit  paid,  and  the 
master  signed  bills  of  lading,  making  the 
remainder  payable  at  Callao.  On  her  voyage, 
the  ship,  being  ilamaged  by  bad  weather,  put  into 
an  intermediate  port,  where  the  vessel  was  coii- 
•demned.     The  master,  being  unable  to  forward 


the  plaintiffs'  goods  to  their  destination,  sold 
them.  In  an  action  against  the  defendants  for 
their  value,  the  jury  found  that  the  sale  was 
not  justitied : — Held,  that,  on  the  construction 
of  the  above  documents,  there  was  no  contract 
between  the  jdaintiffs  and  the  defendants  for 
the  carriage  of  the  goods  from  Loudon  to  Callao. 
WaristafY.  Anderson.  49  L.  J.,  C.  P.  485;  5 
C.  P.  D".  171  ;  42  L.  T.  720  ;  28  W.  R.  856— C.  A. 
A  charterparty,  on  its  face,  purported  to  be 
accepted  by  M.  G.  by  procuration  of  T.  G.  To 
shew  the  authority  of  M.  G.,  evidence  was 
adduced  that  T.  G.,  although  resident  in  Lon- 
don, carried  on  business  of  a  corn  factor  at 
Limerick,  where  the  charterparty  was  executed, 
and  that  M.  G.  was  his  brother,  and  had  the 
general  management  of  his  business  and  ware- 
houses there,  and  was  in  the  habit  of  sending 
great  quantities  of  corn  to  London  by  vessels 
hired  and  the  charterparties  signed  by  him,  by 
procuration  of  T.  G. : — Held,  that  the  jury  was 
at  liberty  to  find  that  M.  G.  had  a  general 
authority  so  as  to  bind  the  brother,  although  in 
fact  no  authority  had  been  given  by  him  to 
execute  this  charterparty,  and  it  was  one  in 
which  he  had  no  intei'cst.  Smith  v.  M'Guirey 
3  H.  &  N.  554  :  27  L.  J..  Ex.  465  ;  6  W.  R.  726. 
S.  C.  at  nisi  prius,  1  Y.  k  F.  1 '.)'.». 

Agent  of  Government.] — A  person  enter- 
ing into  a  cliarterparty  in  his  own  name,  on 
behalf  of  government,  is  jiersonally  liable. 
C'uiininr/Itani,  v.  Cullicr,  4  Dougl.  233. 

Agent  for  the  Charterer.] — See  Houghv, 

Jfanzanox,  infra,  col.  294. 

Partner.] — To  a  declaration  for  freight 

due  on  a  charterparty  made  between  the  plain- 
tiff as  owner,  and  \V.  &  Co.  as  merchants  and 
freighters,  they  pleaded  tliat  they  entered  into 
the  charterparty  solely  as  agents  for  M. ;  and 
that,  before  they  signed  the  charterparty,  it  was 
agreed  and  understood  tliey  were  only  to  sign 
it  as  such  agents,  and  were  not  to  make  them- 
selves liable  as  principals  for  the  payment  of 
the  freight  to  become  due  under  such  charter; 
that  they  signed  as  follows.  "For  JI.,  of  C, 
W.  &  Co.,  agents,"  the  defendants  and  the 
jdaintiff  bona  fide  believing  at  the  time  the 
charter  was  made  that  they  liaving  s<>  signed 
would  not  be  liable  to  be  sued  on  the  charter; 
that  they  had  power  to  bind  M.,  and  that  the 
])Iaintiff'  was  inequitaljly  taking  advantage  of 
llieir  mistake  in  drawing  tlie  charter.  At  the 
trial  the  defendant,  wlio  signed  the  charter- 
party  on  behalf  of  the  defendants'  firm,  dejiose.l 
to  a  conversation  between  himst'lf  atid  the  jilain- 
tiff  at  tlie  time  of  signing  the  charter,  whi<;h 
supported  the  jilea  ;  the  plaintiff  admitted  that 
the  defcmlant  had  correctly  testilied  to  what  lie, 
the  (lefenilaiit.  iiad  said,  but  atlirmcd  that  he, 
the  jilaintiff.  had  said  nothing,  or  if  he  had 
made  anv  remark  he  could  not  then,  at  Die  trial, 
remenilirr  what  he  ha<l  said.  The  judge  .lirccted 
the  jury  that  if  they  believed  the  defendant  \vmI 
at  the  time  of  signing  expressed  liis  intention 
not  to  render  his  firm  jiersonally  liable  by  so 
doing  they  were  to  Jind  for  flu;  defendants, 
which  they  acfMirdiiigly  did  :— Held  on  a  motion 
for  a  new"  trial  on  the  ground  of  misdirection, 
inasmuch  as  the  ju<lgc  should  have  gone  on  to 
tell  the  jury  that  they  must  find  that  the  ])lain- 
tiff  was  an  assenting  party  to  the  defentlant's 
expression  nf    his    intention    not    to   render   his 
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firm  liable  by  his  signature  to  the  charter,  that 
the  whole  of  the  facts  having  been  before  the 
jury,  the  direction  was  sufficient  to  bring  before 
the  jury  the  issue  tliey  had  to  decide.  Cowie  v. 
Witt,  23  W.  E.  7(3. 

Adding  Parties— Or d.  XVI.  rr.  11,  48— Non- 
joinder of  Party  residing  out  of  the  Jurisdic- 
tion.]— A  defendant  cannot  chiim  as  of  right  to 
have  his  joint  contractor  in  a  charterparty,  wlio 
is  resident  out  of  the  jurisdiction,  added  as  a 
party  under  Ord.  XVI.  r.  11.  Wilson  v.  Killicli, 
68  L.  T.  312  ;  7  Asp.  M.  C.  275. 

Recovery  by  One  not  a  Party — Deed  Poll.] — 

Cliartevparty  by  indenture  sealed  and  delivered, 
but  not  being  inter  partes,  whereby  the  defen- 
dant covenanted  to  pay  for  the  hire  of  the  ship 
a  certain  sum  to  B.,  master  and  part  owner,  and 
to  C.  300Z. : — Held,  that  the  indenture  being  in 
the  nature  of  a  deed  poll,  C.  could  recover  upon 
it.     Cooker  v.  Child,  2  Lev.  74. 

If  a  charterparty  is  expressed  to  be  made 
between  A.,  owner  of  the  ship  whereof  B.  is 
master,  and  C. ;  and  contains  covenants  by  C. 
with  A.  and  B.  :  B.  cannot  sue  thereon,  although 
he  seals  and  delivers  the  instrument.  Sctidaviore 
V.  Vandenstone,  2  Rol.  Abr.  22  ;  2  Co.  Inst.  673. 

Authority  of  Master  to  hind  Cargo  Owner — 
Charterparty  on  Transhipment  of  Cargo.] — See 

Matthews  V.  Gibbs,  infra,  col.  434. 

Charterparty,  when  binding  on  Dissenting 
Part  Owners.] — The  Vindobala,  supra,  col.  55. 

b.  Legality. 

Cargo  of  Hay — Landing  Forbidden.] — By  a 
charterparty  made  by  the  charterer's  agent  in 
France,  a  ship  was  chartered,  and  it  was  stipu- 
lated that  the  ship  should  load  a  cargo  of  pressed 
hay  at  Troaville,  in  France,  and  proceed  direct 
to  London  ;  and  all  cargo  was  to  be  brought  and 
taken  from  ship  alongside.  The  agent  verbally 
told  the  master  that  the  consignees  would  require 
the  hay  to  be  delivered  at  a  particular  wharf 
in  the  port  of  London,  to  which  the  master 
assented.  On  arriving  in  that  port  the  master 
was  unable  to  land  the  hay  at  the  wharf,  by 
reason  of  an  order  in  council  under  the  Con- 
tagious Diseases  (Animals)  Act,  1869,  forbidding 
hay  from  a  French  port  to  be  landed  in  the 
United  Kingdom.  The  order  had  been  made 
before  the  charterparty  was  entered  into,  but 
neither  party  knew  of  it.  After  some  delay  the 
charterer  received  the  hay  from  alongside  the 
ship  into  another  vessel,  and  exported  it.  There 
was  no  legal  obstacle  to  doing  this,  but  eighteen 
days  were  allowed  by  the  charterer  to  elapse 
beyond  the  lay  days.  The  shipowner  having 
brought  an  action  for  this  detention  of  his  ship, 
the  charterer  contended  that  the  contract  was 
for  an  illegal  purpose,  and  therefoi'e  void  : — 
Hold,  that  although  it  was  the  intention  of  the 
parties,  when  the  charterparty  was  entered  into, 
to  land  the  hay  at  London,  yet  as  the  contract 
was  not  made  knowingly  with  the  intention  to 
violate  the  law,  and  as  it  could  be  carried  out 
(as  it  ultimately  was)  without  violating  the  law, 
it  was  not  void ;  and  the  charterer  was,  there- 
fore, liable  for  the  demurrage.  Waugh  v.  Morris, 
42  L.  J.,  Q.  B,  57  ;  L.  E.  8  Q.  B.  202  ;  28  L.  T. 
265  ;  21  W.  R.  438.  See  also  Haines  v.  Bush, 
post,  col.  285. 


Navigation  Laws — Crown  not  bound  by.]^ 
The  navigation  laws  are  not  binding  on  tha 
crown  so  as  to  prevent  the  conveyance  of  public 
stores  fi'om  one  colony  to  another.  The  Swifty 
5  C.  Eob.  32U. 

c.  Generally. 

i.  Form  and  Construction. 

As  to  Freight.]— .'J^ie  post,  XIII.  Freight. 

As  to  Cargo.] — See  post,  XV.  CARGO. 

Early  Charterparty.] — Declaration  reciting 
charterparty,  dated   1698.     Thornton  c.  Bethel, 

Lutw.  704. 

Intention.] — It  is  important  not  to  give  to  a 
mercantile  instrument  such  as  a  charterparty  an 
unnecessarily  strict  construction,  but  such  a  con- 
struction as  with  reference  to  the  context  and 
the  object  of  the  contract  would  effectuate  the 
obvious  and  expressed  intention  of  the  parties. 
Diinech  v.  Corlett,  12  Moore,  P.  C.  199. 

Agreement  not  in  Writing.] — An  agreement 
between  the  owners  and  the  merchants  for  the 
employment  of  a  ship  on  a  voyage,  not  in  writing 
but  acted  upon  by  the  parties,  is  equivalent  to 
a  charterparty.  Lidqett  v.  Williams,  4  Hare, 
402;  14  L.  J.,  Ch.  459. 

Eatification  by  Master  of.] — G.,  a  shipbroker 
at  G.  G.,  chartered  the  Finnish  vessels  F.  andM. 
prior  to  their  arrival  at  G.  G.,  and  without  com- 
munication with  the  owners.  G.  had  on  several 
previous  occasions  chartered  the  F.  and  M. 
under  similar  circumstances,  and  all  of  these 
charterparties  had  been  carried  into  effect.. 
After  the  arrival  of  the  F.  and  M.  at  G.  G.  their- 
masters  were  on  several  occasions  at  G.'s  ofhce. 
and  were  sliewu  their  charterparties.  A  fort- 
night after  the  vessels'  arrival  at  G.  G.,  during 
which  time  freights  had  risen,  the  masters 
refused  to  take  up  the  charterparties  : — Held, 
that  the  masters,  by  their  conduct,  had  not 
ratified  the  charterparties  in  such  a  way  as  to 
make  the  act  a  complete  ratification.  The 
Fanny,  The  Mathilda,  48  L.  T.  771  ;  5  Asp.. 
M.  C.  75— C.  A. 

Insurance — Reference  to  Charterparty — ^Bill: 
of  Lading — Sale  at  Price  to  include  Cost,  Insu- 
rance and  Freight.] — A.  &  Co.,  merchants  in. 
France,  agreed  with  B.,  a  merchant  at  Glasgow, 
to  buy  a  cargo  of  1,000  tons  of  coal  at  a  certain, 
price  per  ton,  to  include  cost,  insurance  and 
freight  to  Eochefort.  B.  chartered  a  steamer  in 
his  own  name  to  carry  the  coal,  and  at  the 
request  of  A.  &  Co.  put  on  board  thirty  tons 
of  iron  bought  by  him  for  A.  &  Co.  The 
charterparty  exempted  the  shipowners  from. 
liability  for  loss  from  dangers  of  navigation- 
caused  by  negligence  of  master  or  crew.  B.. 
took  a  bill  of  lading  in  his  own  name,  exempt- 
ing the  shipowners  from  liability  for  loss  by 
dangers  of  navigation  (no  mention  of  negli^ 
gence),  and  bound  the  shipowners  to  deliver  "on- 
being  paid  freight,  all  other  conditions  as  per 
charter."  The  bill  of  lading  for  the  iron  was- 
in  similar  form,  but  made  no  reference  to  the 
charter.  B.  insured  the  coals  and  iron  in  his- 
own  name  and  in  the  name  of  all  to  whom  the 
same  might  appertain,  for  sums  exceeding  the 
invoice  price.  On  the  ship  sailing,  B.  sent 
A.  &  Co.  the  bills  of  lading  indorsed  to  them,  and: 
the  charterparty.     The  ship  and  cargo  were  lost 
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by  negligence  of  master  and  crew.  B.  received 
the  insurance  moneys,  and  credited  A.  &  Co. 
with  the  invoice  prices  of   the  iron  and  coals. 

A.  &  Co..  in  the  interest  of  the  insurers,  sued 

B.  for  nondelivery  according  to  bill  of  lading  : — 
Held,  as  to  the  coals,  that  they  became  the 
property  of  A.  &  Co.  on  shipment,  and  that 
the  pursuers  were  entitled  to  recover ;  the 
negUgence  clause  not  being  imported  into  the  bill 
of  lading  : — Held,  also,  as  to  the  iron,  that  the 
pursuers,  being  subject  to  the  conditions  of  the 
charterparty,  ^yere  not  entitled  to  recover. 
Delaiirier  v.  Wijllle,  17  Ct.  of  Sess.  Gas.  (4th  ser.) 
167. 

Bill  of  Lading  differing  from  Charterparty.] — 
The  plainriff  chartered  the  defendant's  ship  for 
carriage  of  a  cargo  of  cotton-seed  from  Alex- 
andria to  the  United  Kingdom.  The  charter- 
party  provided  that  the  master  was  to  sign  bills 
of  lading  at  any  rate  of  freight  and  as  customary 
at  port  of  lading  without  prejudice  to  the  stipu- 
lation of  the  charterparty.  There  was  also  a 
cesser  of  liability  clause.  A  cargo  was  shipped 
under  the  charterparty  at  Alexandria  by  and  on 
account  of  the  charterers,  and  a  bill  of  lading 
was  given  containing  an  exception,  which  was 
not  in  the  charterparty,  protecting  the  ship- 
owners from  liability  for  damage  arising  from 
any  act,  neglect  or  default  of  the  pilot,  master 
or  mariners.  The  cargo  was  lost  by  the  negli- 
gence of  the  master.  In  an  action  for  nondelivery 
of  the  cargo,  the  jury  found  that  there  was  no 
special  custom  at  Alexandria  with  regard  to  the 
form  of  bill  of  lading  in  use  there  : — Held,  that, 
whether  such  finding  were  right  or  wrong,  the 
terms  of  the  charterparty  did  not  authorise  the 
giving  of  a  bill  of  lading  containing  the  before- 
mentioned  exception  ;  and  that,  even  if  they  did, 
in  the  absence  of  express  provision  to  the  con- 
tiary,  as  between  the  shipowners  and  the 
charterers  only  the  charterparty  could  be 
regarded  as  constituting  the  contract,  and  the 
bill  of  lading  must  be  looked  on  as  a  mere 
receipt  for  the  goods  :  and  consequently  that 
the  defendants  were  liable  for  nondelivery  of 
the  cariro.  Uodocanurhl  v.  JliUmrn,  i>(i  L.  .1.. 
Q.  R.  202  :  18  Q.  B.  D.  67;  o(;  L.  T.  .594  ;  3.") 
W.  11.  2 1 1  ;  6  Asp.  M.  C.  100— C.  A. 

Beading  with  Bill  of  Lading.] — The  excepted 
])(.-rils  nicniiiincd  in  tiii' flKirri'i|jarty  were  more 
numen^us  than  those  in  the  bill  of  lading: — 
Held,  that,  under  the  circutnstanccs,  both  instru- 
ments togetlier  contained  the  contract.  T/ie 
S^ni  Ifiniii/n.  41  L.  .[..  A<hn.  72  :  I..  Jl.  3  A.  A:  E. 
.■.h:5  :  2i;  I..  T.  IMS.  .Mlinned,  42  L.  .J.,  Adm.  4(;: 
L.  11.  r,  1'.  C.  301  :  21  \V.  K.  3'.)3:  1  Asp.  M.  C.  003. 

A  vessel  was  chart eicd  to  cai'ry  a  cargo  of 
coals  from  Cardiff  to  Kouen.  The  cliarterparty 
|)rovidcd  that  the  liability  of  the  charterers 
should  cease  "when  the  ship  is  loaderl  and  ad- 
vance of  freight  with  demurrage  at  Cardiff  ]iaid. 
Ship  to  have  a  lien  on  cargo  for  freight,  dead 
freight  and  demuriage."  The  bill  of  l;iding 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight  : 
— Held,  that  the  charter|)arty  and  Vjjll  of  lading 
must  be  read  together,  and  constnie<l  according 
to  the  jilain  meaning  on  the  face  of  them,  and 
that  the  charterer's  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty. 
Jl'irwick  V.  Jiurnyeat,  36  L.  T.  2.iO  ;  25  W.  il. 
3!>.">  ;  3  Asp.  M.  C.  376.  See  also  GulUchten  v. 
iSfcirttrt,  post,  col.  44I>. 
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With  Letters.] — A  charterparty  was  ex- 
plained and  construed  by  letters  for  the  purpose 
of  fixing  the  liability  under  it  upon  persons 
signing  the  charterparty  '-for  owners."  Adams 
V.  Hall,  37  L.  T.  70  ;  3  Asp.  M.  C.  1. 

General  Ship— Inquiry  by  Shipper  as  to  Char- 
terparty.] —  When  a  vessel  about  to  sail  is 
advertised  as  a  general  ship,  an  intending  shipper 
is  not  bound  to  inquire  as  to  the  existence  of 
any  charterparty.  Peek  v.  Larsen,  40  L.  .1  . 
Ch.  763  :  L.  E."  12  Eq.  378;  25  L.  T.  580;  1'.) 
W.  R.  1045  ;  1  Asp.  M.  C.  163. 

A  Norwegian  vessel  was  advertised  as  a  general 
ship  by  C.  &  Co.,  an  English  firm,  described  in 
the  advertisement  as  brokers.  The  plaintiffs 
entered  into  an  agreement  with  C.  &  Co.  for  the 
carriage  of  certain  goods  at  a  stipulated  rate  of 
freight,  and  placed  the  goods  on  board  before 
they  had  notice  of  any  charterparty  affecting 
the  ship.  It  was  afterwards  proved  tliat  C.  &  Co. 
were  charterers  of  the  vessel  under  a  charter- 
party,  which  provided  that  the  o-mier  should 
have  a  lien  for  freight,  dead  freight  and  demur- 
rage. The  captain  refused  to  sign  biUs  of 
lading,  except  subject  to  the  charterparty,  or  to 
return  the  goods  to  the  plaintiffs  : — Held,  that 
the  owners  of  the  ship  were  not  entitled  to 
retain  the  goods  in  satisfaction  of  their  claims 
under  the  charterparty,  and  that  the  plaintiffs 
were  entitled  to  have  the  goods  delivered  to 
them  free  from  any  claim  by  the  shipowners. 
lb. 

Sub-Charter — Notice  to  Shipper.] — A  shipper, 
who  has  loaded  on  the  terms  of  a  sub-charter,  is 
not  affected  by  notice  of  a  stipulation  in  the 
original  charterparty  that  the  owner  is  to  have 
'•a  lien  on  the  cargo  for  arrears  of  hire."  He 
has  a  right  to  have  bills  of  lading  signed  on  the 
terms  of  the  sub-charter.  Tharsis  Suljihur  and 
Copper  Mining  Co.  v.  Culliford,  22  W.  R.  46. 

Bill   of   Lading  —  Notice   to   Shipper.] — The 

goods  of  a  sliipper  in  a  general  sliip  are  not 
affected  by  a  clause  in  a  charterparty  of  which 
lie  has  no  notice  or  knowledge,  giving  the  ship- 
owner a  lien  on  all  cargo  and  freiglit  for  arrears 
of  hire  (hie  under  tlie  charterparty.  Tlir  Stonw- 
iraii,  51  L.  J.,  Atlm.  27  ;  46  L.  T.  773  ;  4  As[). 
M.'C.  52'.t. 

Captain  to  be  Agent  of  Charterers — Liability  of 
Owners  for  Captain  s  Acts.  ; — Wlicrr  a  diaiirr- 
party  c<int:iins  a  pinvision  tlial  1  lie  captain  siiall 
be  the  agent  and  servant  of  tlic  chartci-ers  for  all 
purposes,  and  shall  sign  bills  of  lading  only  a.s 
their  agent,  the  liability  of  the  owners  to  third 
parties  in  respect  of  his  acts  depends  upon 
whether  he  was  in  fact  (heir  servant  or  tho 
charterers'  only  ;  and  upon  that  (|uest!on  tho 
charterparty  is  not  conclusive  : — HeKI.  in  such  a 
case,  tliat  the  captain  was  the  servant  of  the 
owners,  who  were  therefore!  liable  upon  bills  of 
lading  signed  by  him.  Schrihirr  v.  Fiirnrna 
([  18'J3]  A.  C.  8) a"nd  Cohiii  v.  .Xrwhrrrii (.8  B. k  C. 
166)  distinLniished.  Mn iirhr.il rr  Trust  Co.  v. 
Turnrr^m  FiirneKfi,f>\  \...\..^.  it.  766:  [1896] 
2  Q.  B.  539  ;  14  11.  739  ;  73  L.  T.  110;  44  W.  R. 
178;  8  Asp.  M.  C.  57— C.  A. 

Incorporation  of  Colliery  Guarantee— Demur- 
rage, &C,  Sec  Mmi.i,  II  V.  .)/iirJ(iil(t/ie,  XIV. 
DHMDiiiAcu;.  infra,  col.  hiO. 
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Inconsistency  between  Charterparty  and  Bill 
of  Lading.] — See  Jluusfun  v.  Sanshicnd,  ami 
other  cases,  col.  309,  infra. 

Incorporation  in  Bill  of  Lading— Provisions 
as  to  Lien  on  Cargo  for  Freight,  j — -See  Gardner 
\.  Trenc-Juiuin,-M\d  eases,  infra,  col.  431. 

Advances  to  Master  at  Port  of  Loading — Loss 
of  Ship — Freight  advanced — Deductions  from 
Freight.]— See  The  lied  Sen,  [LSiiG]  P.  20  ;  B. 
Marine  Insurance  ;  IX.  Losses  (Ji). 

Bill  of  Lading  varying  from  Charterparty  — 
Parol  Proof.] — l>y  cliarteri>arty  a  ship  was  to 
carry  cemeut  from  London  to  Aberdeen  and 
Cruden,  a  port  north  of  Aberdeen,  deliverui.ti- 
mo  tons  at  Aberdeen  and  the  rest  at  Crudeii,  the 
freight  for  the  latter  being  higher  than  for  the 
Aberdeen  portion.  In  the  bill  of  lading  the 
order  of  the  ports  was  reversed.  In  an  action 
for  freight :— Held,  that  parol  evidence  was 
admissible  that  the  bill  of  lading  was  varied 
from  the  charteri)arty  with  consent  of  the  con- 
signees' agent,  and  that  the  master  had  complied 
with  the  contract  by  going  to  Cruden  first  and 
tendering  delivery  there.  Davidson  v.  Blsset, 
5  Ct.  of  Sess.  Gas.  (4th  ser.)  70(3. 

"Port    Charges" — Light    Dues — Deviation,] 

— Upon  a  voyage  from  South  American  ports 
to  Leith  the  charterers  of  a  ship  exercised 
an  option,  reserved  to  them  upon  payment  of 
port  charges,  of  discharging  part  of  their  cargo 
at  Deptford.  In  consequence  of  the  ship  enter- 
ing the  port  of  London  the  whole  of  the  light 
dues  up  to  and  including  Leith  became  payable. 
But  for  this  deviation  the  light  dues  would  have 
been  payable  at  Leith  by  the  shipowners.  To 
avoid  detention  in  the  port  of  London  the 
charterers  paid  all  the  light  dues  demanded,  but 
claimed  to  set  them  off  against  balance  of 
freight,  upon  the  ground  that  they  were  not  port 
charges  : — Held,  that  the  light  dues  were  port 
charges,  payable  by  the  charterers  in  the  terms 
of  the  charterparty.  Newman  v,  Lamport,  65 
L.  J.,  Q.  B.  102  ;  [1896]  1  Q.  B.  20  ;  73  L.  T.  475  ; 
8  Asp.  M.  C.  76. 

Towage— Delay— Extent  of  Deviation  Autho- 
rised.]— A  general  clause  giving  a  steamer 
'•  liberty  to  tow  and  be  towed  and  assist  vessels 
in  aU  situations,"  must  be  construed  as  limited 
to  deviations  which  do  not  frustrate  the  object 
of  the  contract.  Potter  v.  Burrell,  infra,  col.  264. 

Joint  Account — Partnership.] — A  clause  in  a 
charterparty,  that  "  any  prolit  or  loss  on  the 
charter  shall  be  equally  divided  between  owners 
and  charterers,"  does  not  create  a  partnershij) 
between  the  owners  and  charterers  so  as  to 
deprive  the  former  of  their  right  of  action  against 
t  he  latter  for  demurrage.     1  h. 

Consignees    to   take  Cargo   "from  alongside 

Ship"— Custom— Lighters.]— A  custom  in  the 
wood  trade  in  the  port  of  London  which  imposes 
an  obligation  on  a  shipowner  to  discharge  a  cargo 
of  long  lengths  of  timber  into  lighters,  is  not  in- 
consistent with  a  clause  in  a  charterparty  under 
which  the  cargo  is  to  be  taken  from  alongside 
the  ship  at  merchant's  risk  and  expense. 
Alttieselkah  Helios  v.  Ekman,  66  L.  J..  Q.  B.  53S  ; 
[1897]  2  Q.  B.  83  ;  76  L.  T.  537— C.  A 


ii.  Liiu^  Apylicahle. 


Lex  loci  contractus.] — Prima  facie,  the  law 
of  the  place  where  a  contract  is  made  is  that 
whicii  the  parties  intended,  or  ought  to  be  pre- 
sumed to  have  adopted,  as  the  footing  upon 
which  they  dealt,  and  such  law  ought  to  prevail 
in  the  absence  of  circumstances  indicating  a 
different  intention  :  but  a  contract  of  affreight- 
ment made  between  a  charterer  and  owners  of 
the  ship,  being  persons  of  tlifferent  nationali- 
ties, in  a  place  where  both  of  them  were 
foreigners,  to  be  pei'formed  partly  there  by  the 
ship  breaking  ground  in  order  to  start  for  the 
port  of  lading,  a  place  where  both  parties  would 
also  have  been  foreigners  ;  partly  at  the  latter 
port,  by  taking  the  cargo  on  board  ;  and  partly 
on  board  the  ship  at  sea,  subject  there  to  the 
laws  of  the  country  of  the  ship  ;  and  partly  by 
final  delivery  at  the  port  of  discharge— is  to  be 
construed  by  the  law  of  the  nation  of  the  ship. 
Lloyd  V.  Gu.ihert,  6  B.  &  S.  100  ;  35  L.  J,,  Q,  B. 
74  ;  L.  E.  1  Q.  B.  115  ;  13  L.  T.  602.- Ex.  Ch. 

A  British  subject  at  a  Danish  West  India 
island  chartered  a  ship  belonging  to  French  sub- 
jects, for  a  voyage  from  St.  Marc,  in  Haiti,  to 
Havre,  London  or  Liverpool,  at  the  charterer's 
option,  he  knowing  that  the  ship  was  French. 
The  charterparty  was  entered  into  by  the  master, 
in  pursuance  of  his  general  authority  as  such, 
and  not  by  any  special  authority  from  the 
owners.  The  charterer  shipped  a  cargo  at  St. 
Marc  for  Liverpool.  On  her  voyage  the  ship 
sustained  damage  from  a  storm,  which  compelled 
her  to  put  into  a  Portuguese  port.  There  the 
master  properly  borrowed  money  upon  bottomry 
of  the  ship,  freight  and  cargo,  and  repaired  her, 
and  she  proceeded  with  the  cargo,  and  arrived 
safely  at  Liverpool.  The  bondholder  proceeded 
in  the  court  of  admiralty  against  the  ship, 
freight  and  cargo,  which  being  insufficient  to 
satisfy  the  bond,  he  sued  the  owners  to  indem- 
nify him  for  the  deficiency.  They  abandoned 
the  ship  and  freight  in  such  a  manner  as,  by  the 
French  law,  absolved  them  from  liability  : — 
Held,  that  the  charterer  was  not  entitled  to 
recover,  because  the  French  law,  as  being  that 
of  the  ship,  governed  the  case.     Ih. 

The  master  of  a  German  ship  while  at  Con- 
stantinople, by  a  charterparty,  partly  in  English 
and  partly  in  German,  and  entered  into  with 
Germans,  chartered  his  ship  to  take  a  cargo  from 
Taganrog  to  England,  Havre  or  Hamburg  :  — 
Held,  that  the  contract  must  be  construed  accord- 
ing to  German  law.  llie  L.i-press,  41  L.  J.,  Adm. 
79  ;  L.  E.  3  A.  &  E.  597  ;  26  L.  T.  956  ;  1  Asp. 
M.  C.  355. 

A  German  ship,  while  in  a  German  port,  was 
chartered  by  a  charterparty  in  the  English  lan- 
guage by  English  charterers,  and  the  ports  of 
call  for  orders  and  of  final  delivery  of  cargo  were 
English.  On  a  question  of  delay  in  delivery  of 
cargo  : — Held,  that  the  contract  must  be  governed 
by  English  law.  The  tSa/i,  Rnii  in.  42  L.  J.,  Adm. 
46  ;  L.  E.  5  P.  C.  301  ;  21  W.  E.  393  ;  1  Asp. 
M.  C.  603— P.  C. 

Intention  of  Parties.] — The  master  of  a  North 
German  ship  lying  at  Constantinople  entered 
into  a  charterparty  with  North  German  subjects 
there  resident,  to  carry  a  cargo  to  a  port  in  the 
United  Kingdom  or  on  the  Continent,  to  be 
delivered  to  English  consignees.  The  charter- 
party  and  tlie  bill  of  lading  given  under  it  were 
in  the  English  language,  and  it  was  stipulated 
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that  the  ship  should  call  at  one  of  three  ports 
of  the  United  Kingdom  for  orders.  The  ship 
duly  called  at  Falmouth,  and  was  ordered  to 
proceed  to  an  English  port  to  discharge  : — Held, 
that  as  the  intention  of  the  parties  as  to  what 
law  should  govern  was  to  be  gathered  from  the 
circumstances  of  the  case,  and  as  the  giving  of 
the  orders  fixed  the  seat  of  the  contract  in 
England,  the  law  of  England  applied.  The 
WUhelm  Schmidt,  25  L.  T.  3i ;  1  Asp.  M.  C. 
62. 

Law  of  the  Flag.] — A  claim  was  made  by 
an  American  citizen  in  the  winding-up  of  a  British 
steamship  company  for  damages  for  the  loss  of 
his  cattle  arising  through  the  negligence  of  the 
master  and  crew.  The  ship  in  which  the  cattle 
were  carried  was  a  British  ship  trading  between 
Boston  and  Liverpool.  The  charterparty  con- 
tained express  stipulations  exempting  the  com- 
pany from  liability  caused  by  the  negligence  of 
the  master  and  crew.  The  cattle  were  shipped 
at  Boston,  and  bills  of  lading  were  given  there, 
in  conformity  with  the  contract.  The  ship 
stranded  on  the  coast  of  Korth  Wales,  owing,  as 
was  admitted,  to  the  negligence  of  the  master 
and  crew.  According  to  the  law  of  the  state 
of  Massachusetts,  as  at  present  ascertained,  the 
stipulations  exempting  the  owners  from  liability 
through  negligent  navigation  were  void  ;  but 
according  to  English  law  such  stipulations  were 
good,  and  were  usually  inserted  in  English  bills 
of  lading.  The  question  was  whether  the  law  of 
the  flag  (that  is  to  say,  the  personal  law  of  the 
shipowner)  or  the  lex  loci  contractfls  should 
govern  the  contract  of  affreightment  : — Held,  on 
the  authority  of  Lloyd  v.  Guihert  (1  L.  R.,  Q.  B. 
15.5),  that  the  stipulations  were  valid,  first  on  the 
general  ground  that  the  contract  was  governed 
by  the  law  of  the  flag  :  and.  secondly,  on  the 
particular  ground  that  from  the  special  provi- 
sions of  the  contiact  itself  it  appeared  that  the 
pai-ties  were  contracting  with  a  view  to  the  law 
of  England.  Missouri  Sfeamxhip  Co.,  Monrap'.^ 
Claim.  In  re,  58  L.  J.,  Ch.  721  ;  42  Ch.  D.  321  : 
€1  L.  T.  316  :  37  W.  R.  690—0.  A. 

Freight— Sale  of   Part  of  Cargo  at   Port  of 

Distress.] — By  a  charterparty,  in  usual  Kiiirlish 
funii,  niaile  in  London  between  the  agents  of  the 
German  owner  of  a  German  ve.ssel  and  the  defen- 
<lants.  who  carried  on  business  in  England,  the 
vessel  was  chartered  to  the  defendants  to  load  a 
cargo  of  rice  at  Bassein  and  deliver  the  same  as 
f)rdered,  at  a  port  in  the  United  Kingdom  or  on 
the  continent  between  Havre  and  Hamburg, the 
freight  to  be  paid  on  right  delivery  of  the  carg'). 
On  the  voyage  the  vcf^sel  encountered  bad 
weather  and  hafl  to  i)ut  into  a  port  of  distress. 
A  (piantity  of  the  rice  was  found  to  be  so  much 
damaged  by  sea  water  that  it  could  not  be 
carriol  on,  and  was  condemned  and  sold.  Jn 
an  action  by  the  shipowner  to  recover  freight  in 
lespect  of  the  rice  so  sold,  the  plaintiff  eontcn<led 
that  the  charterjiarty  was  governed  by  the  law 
of  the  flag,  and  that,  under  (jerman  law,  full 
liciL'ht  \\i\ii  payable  in  respect  of  the  rice  justifi- 
ii\Ay  sold  at  the  port  of  distress  : — llehl,  that 
ujidcr  the  ciicniiistances,  the  contract  was  an 
JMi;:lish  contract,  to  be  construed  according  to 
Lnu'lish  law  ;  and  that,  therefore,  no  freight 
was  ])ayable  in  lespect  of  the  rice  sold  at  the 
port  of  distress.  The  InduHtrir.  iVA  L.  J.,  Adin. 
H»  ;  [  l.s«4]  P.  .58  ;  6  R.  «81  ;  70  L.  T.  791  ;  42 
VV.  R.  280  ;  7  Asp.  M.  C.  457— C.  A. 


Custom  —  Admissibility  of  Evidence.]  —  See 
infra,  vii.  Evidkxce  to  Explain — e.  Con- 
ditions AND  Warranties. 

Sale  of  Cargo  by  Master — What  Law  appli- 
cable.]— See  The  Au/just,  post,  col.  525. 

iii.  Prucfcding  to  a  Part,  or  as  near  as  the  Ship 
rati  snfehj  get. 

Insufficient  Water  in  Dock — Right  of  Char- 
terers to  order  Ship  to  wait  for  Spring  Tide.] 
— A  charterparty  made  between  English  ship- 
owners and  English  charterers  provided  that 
the  ship  should  proceed  to  a  dock  in  an  English 
port,  or  so  near  thereunto  as  she  might  safely 
get,  and  there  load  a  cargo  alwaj^s  afloat  as 
and  where  ordered  by  charterers.  The  depth 
of  water  in  the  dock  was  such  that  the  ship 
could  only  load  a  full  cargo  always  afloat  during 
spring  tides.  The  ship  arrived  in  the  dock  and 
was  ordered  by  the  charterers  to  a  berth,  to 
which  she  proceeded,  but  after  loading  part  of 
the  cargo  left  the  dock,  because,  the  spring  tides 
being  over,  she  would  otherwise  have  taken  the 
ground,  and  demanded  the  rest  of  the  cargo  at 
the  nearest  place  at  which  she  could  safely  load 
always  afloat : — Held  (A.  L.  Smith,  L.J.,  dissen- 
tiente),  that  the  charterers  were  not  bound  to 
order  the  ship  to  a  berth  where  she  could  load 
immediately,  but  were  entitled  to  give  an  order 
for  a  berth  in  which  the  ship  could  load  always 
afloat  within  a  reasonable  time,  and  that,  as 
the  shipowners  must  be  taken  to  have  known 
the  ordinary  conditions  of  the  depth  of  water  in 
the  dock,  and  as  the  order  given  was  such  that 
it  might  have  been  obeyed  at  the  next  spring 
tides,  it  was  a  reasonable  order,  which  the 
charterers  were  entitled  to  give.  Carlton  Steam- 
ship Co.v.  Gistle  Mail  Pachets  Co..  66  L.  J.,  Q.  B. 
819  ;  [1897]  2  Q.  B.  485  ;  77  L.  T.  332  ;  46  W.  R. 
68— C.  A. 

"And  There  load  a  full  Cargo. "  ]  — A  sti  pulation 
that  a  siiip  siiall  procicil  to  a  certain  place,  or  as 
near  thereto  as  she  can  safely  get,  and  there  load 
a  full  cargo,  means  such  a  place  to  which  she  can 
safely  get,  and  from  which,  when  loaded,  she  can 
.safelv  get  away.  Shield  v.  Wilklns,  5  Ex.  304  ; 
19  L' J.,  Ex.  23.S. 

Ship  unable  to  lie  Afloat  without  being 
lightened.] — Where  a  vessel  is  chartered  to  i)ro- 
ceed  with  cargo  to  a  "  safe  port  ...  as  ordered, 
or  as  near  therc'unto  as  she  can  safely  get,  and 
always  lie  and  discharge  afloat,"  the  nuister  is 
not  bound  to  discharge  at  a  port  where  she  can- 
not, by  reason  of  her  draught  of  water,  "always 
lie  and  dischaige.dloat"  without  being  lightened, 
even  if  she  can  be  lightened  with  reasonable 
disjiatch  and  safety  in  the  immediate  vicinity  of 
the  port  or  in  the  ])ort  itself.  A  ves.sel  was 
chartered  to  proceol  with  a  cargo  of  grain  from 
Baltimore  to  Falmouth  for  or<!ers,  "thence  to  a 
safe  port  in  the  United  Kingdom  as  ordered,  or 
as  near  thereunto  as  she  could  safely  get,  and 
always  lie  and  discharge  afloat."  'l"he  vessel  was 
ordered  to  Jiowcstoft.  Her  draught  of  water, 
when  loaded,  was  such  that  she  could  not  lie 
afloat  in  ].,owestoft  harbour  without  discharging 
a  portion  of  her  cargo,  but  the  ilischarge  of  cargo 
might  have  been  carried  on  with  rea.sonable  .safety 
in  Lowestoft  roads.  Tiic  consignee  offered  at 
his  own  expense  to  lighten  the  ves-sel  in  the 
roads    but  the    master   refu.sed   to  pioceed   to 
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Lowestoft  to  discharge,  and  went  to  Hai-wich 
as  the  nearest  safe  \)ort,  and  there  discharged 
the  cargo  : — Held,  that  the  consignee  could  not 
recover  damages  against  the  shipowner  for  the 
refusal  nf  the  master  to  discharge  at  Lowestoft. 
The  AUuimhra.  50  L.  J.,  Adm.  36  ;  6  P.  D.  68  ; 
43  L.  T.  636  ;  29  W.  K.  655  ;  4  Asp.  M.  C.  410  ; 
— C.  A. 

To  sail  to  London,  Surrey  Commercial  Docks.] 
— A  charterparty  for  a  ship  to  sail  to  "  London, 
Surrey  Commercial  Docks  "  is  not  satisfied  b\' 
the  ship  arriving  at  the  gate  of  the  docks,  but 
not  enteiing  into  the  docks.  Dahl  v.  Dunlt'm 
or  Nelson,  50  L.  J.,  Ch.  411  ;  6  App.  Cas.  38  :  44 
L.  T.  381  ;  29  W.  R.  543  ;  4  Asp.  M.  C.  392— 
H.  L.  (E.) 

Cliarterer's  Duties  as  to  securing  a  Discharging 
Berth/ — There  is  no  established  castom  iu  the 
port  of  London  by  which  the  charterer  of  a 
timber-loaded  ship  is  bound  to  secure  for  the 
Tessel,  on  its  arrival  in  the  river,  and  in  close 
contiguity  to  the  docks  named,  the  authority  to 
enter  into  the  docks.  The  charterparty  was  to 
"  London,  Surrey  Commercial  Docks,  or  as  near 
thereto  as  she  may  safely  get,  and  lie  always 
afloat."  As  the  docks  were  full  the  ship  could 
not  be  given  a  discharging  berth,  and  the  dock 
manager  therefore  refused  it  entrance  into  the 
docks.  Both  parties  having  named  these  docks 
in  the  charteiparty,  this  refusal  of  the  dock 
authorities  was  held  not  to  be  the  fault  of  either 
party.  The  cause  of  the  delay  as  to  being 
sidmitted  into  the  docks  was  immaterial ;  the 
length  of  the  delay  was  material.  The  charterer 
would  not  name  any  other  flock  to  which  the 
ship  might  be  taken.  The  ship's  master  there- 
fore took  it  to  the  Deptford  buoys  (the  nearest 
place  to  the  Surrey  Commercial  Docks  where  it 
could  lie  in  safety  afloat),  and  there  discharged 
the  cargo  by  lightere,  carrying  the  timber  into 
the  Surrey  Commercial  Docks,  where  it  was 
afterwards  sorted  and  put  in  order  on  the  wharf  : 
— Held,  that,  under  the  circumstances  existing 
in  this  case,  the  delay  in  discharging  the  cargo 
was  to  be  attributed  to  the  charterer,  who  there- 
fore became  liable  to  demurrage,  and  to  the 
charges  for  unloading.     Ih. 

•'  So  near  thereto  as  She  may  safely  get  at 
all  Times  of  Tide  and  always  Afloat."  — A  ship 
was  chaitejed  to  unload  at  S.or  ••  as  near  thereto 
as  she  might  safely  get  at  all  times  of  tide  and 
always  afloat,"  and  for  delay  in  unloading  the 
charterers  were  to  pay  demurrage.  The  state  of 
the  tide  prevented  the  ship  from  reaching  S.  for 
four  days  after  she  arrived  at  the  nearest  point 
where  she  was  able  to  float : — Held,  that,  accord- 
ing to  the  terms  of  the  charterparty,  this  was  a 
sufficient  arrival  of  the  ship  at  S.  to  found  a 
claim  for  demurrage.  Hordeij  v.  Prb-e.  52  L.  J., 
Q.  B.  603  ;  11  Q.  B.  D.  244  ';  49  L.  t!  101  ;  31 
W.  R.  786 ;  5  Asp.  M.  C.  106. 

••  If  sufficient  Water."] — A  condition  in 

a  charter! .arty  that  the  ship  shall  "discharge 
in  a  dock  as  ordered  on  aniving,  if  sufficient 
water,  or  so  near  thereunto  as  she  may  safely 
get,  always  afloat,"  means  that  she  is  to  dis- 
charge in  the  dock  ordered,  if  there  is  sufficient 
water  at  the  time  of  giving  the  order.  Allen  v. 
Coltart.  .52  L.  J..  Q.  B.  686  :  1 1  Q.  B.  D.  782  ;  48 
L.  T.  944  ;  31  W.  It.  841  ;  5  Asp.  M.  C.  104. 


Expenses  of  Lightering  to  Place  of  Discharge.] 
— By  the  terms  of  a  charterparty  the  ship  was  to 
take  in  a  full  cargo  at  Bomh>ay.  and  proceed 
therewith  to  a  safe  port  on  the  continent  between 
Havre  and  Hamburg  as  ordered,  "  or  so  near 
tliereto  as  she  might  safely  get."  The  cargo  was 
to  be  brought  to  and  taken  from  alongside  at 
merchant's  risk  and  expense.  The  ship  was 
ordered  by  the  charterers  to  Koogerpolder,  iu 
Holland.  Koogerpolder  is  some  distance  up  a 
canal,  and  the  vessel  with  her  full  cargo  on  board 
drew  too  much  water  to  proceed  up  the  canal. 
No  arrangements  had  been  made  by  the  char- 
terers or  consignees  for  taking  delivery  of  any 
part  of  the  cargo  at  the  mouth  of  the  canal.  The 
portion  of  the  cargo  that  required  to  be  unloaded 
in  order  to  enable  the  vessel  to  enter  the  canal 
was  at  least  a  third.  The  question  arising  under 
these  circumstances  between  the  shipo^Tiers  and 
the  charterers  was  which  of  them  ought  to  bear 
the  expenses  of  lightering  the  cargo  from  the 
mouth  of  the  canal  to  Koogerpolder: — Held,  that, 
under  the  circumstances,  the  voyage  under  the 
charterparty  ended  at  the  mouth  of  the  canal, 
and  that  consequently  the  charterers  ought  to 
bear  the  above-mentioned  expenses.  Meaning 
of  the  words  "  as  near  thereto  as  she  may  get " 
discussed.  Capper  v.  Wallace,  49  L.  J.,  Q.  B. 
3.50  ;  5  Q.  B.  D.  163  :  42  L.  T.  130  ;  28  W.  K. 
424  ;  4  Asp.  31.  G.  223. 

Danube  Bar.] — The  defendant  agreed  by  a 
charterparty  that  the  ship  should  proceed  to 
Galatz,  or  as  near  thereto  as  she  could  safely  get. 
and  there  load  a  cargo,  the  act  of  God,  dec,  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation  during  the  voyage  excepted. 
The  ship  arrived  on  the  5th  2^ovember  off  the 
mouth  of  the  Danube.  At  that  time,  and  until 
the  7th  .January  following,  the  water  was  un- 
usually low  on  the  bar  and  the  ship  was  unable 
to  cross.  On  the  11th  December  she  was  obliged 
by  stress  <>f  weather  to  go  to  Odessa,  as  the 
nearest  safe  port,  w-here  she  afterwards  took  in 
a  cargo  and  sailed  for  England.  On  and  after 
the  7th  January  there  was  sufficient  water  in  the 
port  for  the  ship  to  have  crossed  and  to  have 
gone  up  to  Galatz,  and  there  shipped  a  cargo  . — 
Held,  that  there  was  a  Vjreach  of  the  charter- 
party,  and  that  the  defendant  was  not  justified 
in  putting  an  end  to  the  contract  by  any  of 
the  excepted  causes.  Scfiilizzl  v.  Derry,  4 
El.  &  Bl.  873  :  24  L.  .J.,  Q.  B.  193  ;  1  Jur.  (N.8.) 
795:  .3  AV.  B.  371. 

Part  Cargo  unloaded  to  cross  Bar — Expense 
of  reloading — Duty  of  Ship  to  reload.] — A  ship 
under  charter  to  sail  to  a  naijii<l  p'lrt,  or  as  near 
thereto  as  she  could  safely  get,  and  to  load  as 
much  cargo  as  she  could  reasonably  and  con- 
veniently ship  and  stow,  went  over  the  bar  of 
the  port  and  took  in  a  full  cargo  of  hams  and 
cattle,  for  which  the  master  signed  bills  of  latling. 
She  sailed  and  grounded  on  the  inner  bar,  and 
part  of  the  cargo  had  to  be  lightened,  the  master 
offering  to  take  that  part  of  the  cargo  on  bf)ard 
again  after  passing  the  outer  bar,  at  the  shippers 
risk.  The  shippers  agent  refused  to  put  the 
cargo  on  board  again  on  these  terms,  and  the 
ship  sailed  with  so  much  of  the  cargo  as  was 
left  on  board : — Held,  that  the  shipowner  was 
entitled  neither  to  freight  nor  to  damages  for 
refusing  to  reship  the  cargo  lightened,  for  that 
the  master  having  signed  bills  of  lading  for  the 
whole  cargo,  though  not  bound  to  go  within  the 
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bar,  was  bound  to  cany  to  its  destination  the 
whole  cargo  signed  for.  General  Steam  Naxiga- 
tion  Co.  V.  Slipper,  11  C.  B.  (x.s.)  493  ;  31  L.  J.. 
C.  P.  185  ;  8  Jur.  (Jf.S.)  821 ;  5  L.  T.  641  ;  10 
W.  E.  311. 

Glasgow — Custom  to  lighten  at  the  Tail  of 
the  Bank.^ — See  HllUtrom  v.  Gihmn.  infra,  XIV. 
Demckuage.  col.  476. 

Unloading  and  Discharging — Eules  of  Port." 
- — Ste  XIV.  Demlkkage  :  XV.  Caego. 

Safe  Port — What  is.] — See  Reynolds^.  Tom- 
liiiion.  infra,  col.  253. 


iv.  Fruit  Preventing  Loading. 

Customary  Manner  of  Loading.]  —  Bv  the 
terms  of  the  charterparty  the  ship  was  to  proceed 
to  the  port  of  loading  and  there  load  a  cargo  of 
iron  in  the  customary  manner  from  the  agents 
of  the  freighters.  Cargo  to  be  supplied  as  fast 
as  steamer  can  receive.  Time  to  commence  from 
the  vessel  being  ready  to  load,  and  ten  days  on 
demurrage  over  and  above  the  said  lay  days  at 
40L  per  day.  ("  Except  in  case  of  hands  strik- 
ing work,  or  frosts  or  floods,  or  any  other 
unavoidable  accidents  preventing  the  loading ; 
in  which  case  owners  to  have  the  option  of 
employing  the  steamer  in  some  short-voyage 
trade  until  receipt  of  wTitten  notice  from 
charterers  that  they  are  ready  to  resume  employ- 
ment without  delay  to  the  ship.")  On  the  ships 
arrival  the  loading  was  commenced,  but  shortly 
afterwards  was  wholly  stopped  for  five  days 
through  frost  : — Held,  that  the  exception  in  the 
charterpart}-  as  to  frost  did  not  relieve  the 
charterers  from  liability  for  demurrage,  inas- 
much as  the  detention  of  the  cargo  by  ice 
occurred  in  the  canals  before  the  cargo  reached 
the  dock  where  the  vessel  was  Iving.  GrarU  v. 
Gtterdale,  53  L.  J..  Q.  B.  462  ;  9  App.  Cas.  470  : 
51  L.  T.  472  ;  32  W.  R.  831  ;  5  Asp.  M.  C.  353— 
H.  L, 

By  the  terms  of  the  charterparty  the  ship 
was  to  proceed  to  Cardiff,  East  Bute  Dock,  and 
there  load  in  the  customary  manner  from  the 
agents  of  the  freighters  a  cargo  of  rail  iron  :  the 
cargo  to  be  loa<:le<i  as  fast  as  steamer  could  take 
on  ixjard  and  stow  within  the  customary'  working 
hours  of  the  port,  commencing  when  steamer 
was  in  berth  and  ready  to  load  ;  and  if  longer 
detained  merchants  to  pay  steamer  30Z.  per  day 
demurrage.  "  Detention  by  frost,  flrKxls,  kc, 
not  to  be  reckoned  as  lay  days."  The  shipowner, 
when  the  charterparty  was  made,  did  not  know 
who  were  the  freighters'  agents  at  Cardiff. 
There  were  a>x)ut  six  shippers  of  rail  iron  there, 
all  of  them  (with  the  exception  of  the  freighters' 
agents)  having  wharves  in  the  West  or  Ea-st 
Bute  Dock.  The  agents'  wharf  was  at  a  distance 
from  the  docks  upon  a  canal  comniunicatiiic: 
with  the  West  Bute  Dock,  and  tlieir  rail  iron  was 
loaded  on  ships  berthed  in  the  Ea^t  Bute  D<x;k 
by  means  of  lighters  pa.ssing  down  this  canal 
through  the  West  Bute  D<x;k,  and  from  thence 
down  a  smaller  canal  connecting  the  two  docks. 
The  other  .shippers  loaded  in  the  Ea.st  Bute  DrK,'k. 
either  from  the  quay  or  by  lighters  coming  along- 
side the  ship  from  the  wharves  in  the  East  Bute 
Dock,  or  by  lighters  from  the  West  Bute  Dock, 
passing  down  the  connecting  canal.  The  8hi|i. 
on  arrival,  was  berthed  in  the  East  Bute  Df>ck, 
and  the   loading  was    commenced,  but   shortly 
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afterwards  was  stopped  for  sixteen  days  by  fro-t. 
which  covered  the  canal  from  the  agents'  wharf 
to  the  West  Bute  Dock  with  ice  and  prevented 
the  passage  of  the  lighters,  though  the  water  iiv 
the  docks  was  not  frozen  : — Held,  that  the 
exception  in  the  charterparty  with  respect  to 
detention  by  frost  did  not  apply  to  relieve  the 
freighters  from  liabilitv  to  demurrage.  Kag  v. 
Field.  52  L.  .J..  Q.  B.  17  :  10  Q.  B.  D.  241  :  47 
L.  T.  423  :  31  W.  R.  332  ;  4  Asp.  M.  C.  588— C.  A. 

A.  by  charterparty  engaged  to  loa^i  on  boan  I 
B.s  ships  a  cargo  of  coals  " with  due  despatch." 
The  goods  had  to  be  brought  by  A.  along  a  cana> 
to  the  dock,  and  frost  prevented  the  completion 
of  the  loading  : — Held,  that  A.  was  responsible 
for  the  delay  consequent  thereon.  Kearun  v_ 
Peanon.  7  H.  &  X.  386  ;  31  L.  J.,  Ex.  1  :  \\i 
W.  R.  12. 

The  exception  in  a  charterparty  whereby  a 
certain  number  of  laying  days  is  allowed  to  the 
charterer,  detention  by  ice  is  not  to  be  reckone<l 
as  such,  applies  where  the  ice  not  only  rendei-s 
access  to  the  ship  impracticable  in  the  pors 
itself,  but  blocks  up  a  river  by  means  of  which 
alone  the  intended  cargo  can  be  conveved  to  the 
port.  Hiidxiin  v.  Ede.  8  B.  &  S.  640  :*  37  L.  J.. 
Q.  B.  166  :  L.  R.  3  Q.  B.  412  :  18  L.  T.  764  :  16- 
W.  R.  940— Ex.  Ch.  See  \Mixte  v.  Steamship 
Winchetster  Co..  infra,  col.  265. 

"Accident"'  —  Snowstorm."  — A  charterer 
agreed  to  load  a  ship  with  coal  in  regular  and 
customary  turn,  "  except  in  case  of  riots,  strikes^ 
or  any  other  accidents  beyond  his  control," 
which  might  prevent  or  delay  her  loading.  To 
an  action  for  broiich  of  the  above  covenant  in 
the  charterparty.  he  pleaded  that  he  was  pre- 
vented loading  the  vessel  by  a  snowstorm,  which 
rendered  it  impossible  to  bring  the  cargo  to  the 
agreed  place  of  shipment : — Held,  that  the  snow- 
storm was  not  such  an  accident.  Fcnwick  v, 
Schmalz.  37  L.  .J.,  C.  P.  78  ;  L.  R.  3  C.  P.  313  ; 
18  L.T.27  :  16W.  R.481. 

And  see  6,  Liability  of  Chabtereb  or 
Agent,  infra. 

V.  Sailing. 

Final  Sailing.] — The  term  "final  sailing"  of 
a  vessel  from  the  port  of  loading,  stated  in  a 
charterparty  as  the  period  for  payment  of 
freight,  or  part  of  it,  means  the  final  departure 
from  the  port,  and  being  at  sea  ready  to  proceed 
on  her  voyage,  and  not  merely  having  the 
clearances  on  board,  and  being  ready  to  sail. 
liorlandti  v.  IIarri*on,  9  Ex.  444  ;  2  C.  L.  \\. 
995  ;  23  L.  .J.,  Ex.  169. 

In  determining  a  point  at  which  a  vessel  has 
•'  finally  sailed."  the  circumstances  of  the  par- 
ticular |)ort  of  loading  mu.'<t  be  considered  ;  and 
where  the  vessel  was  wrecked  after  having  her 
clearances  on  board,  and  had  left  the  dock  gates, 
and  had  -xjached  a  ship  canal  Ixtwccn  high  andl 
low  water,  where  she  was  subject  to  rcrfaiiv 
regulations  under  a  local  act,  and  where  she  wa*- 
liable  to  l>e  stopped  by  the  harlxiur-niaster  : — 
Held,  that  she  had  not  finally  sailctl  witiiin  \.\\&- 
meaning  of  the  charteri)arty.     Ih. 

Extent  of  Port.] — By  the  terms  of  a  charter- 
|»;trty  the  owners  were  entitle"!  to  an  advance  of 
one-third  of  the  freight  within  eight  days  "from 
final  sailing  of  the  vessel  from  her  last  port  \n 
United  Kingdom."  The  vessel  wa.s  loaded  at 
Pcnarth  Do<;k,  and  was  towe<l  by  a  steam-tuj^ 
sevpu    or  eight    miles,  bringing   lier  out   alxnit 
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three  miles  into  the  Bristol  Channel.  She  there 
cast  anchor,  as  the  weather  was  threatening'. 
"Whilst  she  was  lyino-at  anchor  a  storm  broke  her 
cables,  and  she  ultimately  ran  ashore  on  Penarth 
beach,  and  the  carj.i;o  was  spoiled.  The  vessel 
ihad  never  been  beyond  the  limits  of  the  port  of 
'Cai"diff  as  detined  for  fiscal  purposes,  but  she  had 
left  what,  for  commercial  purposes,  is  considered 
the  port,  and  had  been  out  at  sea.  She  went 
ashore  within  the  limits  of  the  port  in  its  com- 
mercial sense.  The  owners  sued  for  one-third  of 
the  freight,  and  the  charterers  resisted  the  claim 
on  the  ground  that  the  vessel  had  never  sailed 
from  her  last  port  in  the  United  Kingdom  : — 
Held,  that  the  word  "port"  must  be  taken  in 
its  ordinary  commercial  sense,  and  that  as  the 
•vessel  had  got  out  to  sea  without  any  intention 
of  returning,  she  must  be  taken  to  have  finally 
sailed  from  her  last  port,  that  her  being  driven 
back  into  it  by  the  weather  made  no  dilference, 
and  that  the  one-third  of  the  freight  was  pay- 
able. Price  V.  Livingstone,  .53  L.  J..  Q.  B.  118  ;  9 
Q.  B.  D.  679  ;  47  L.  T.  629  ;  5  Asp.  M.  C.  13— C.  A. 

At  the  time  a  loss  happened  the  ship  had  left 
the  harbour,  but  her  crew  was  not  complete,  the 
master  and  mate  were  not  on  board,  her  shrouds 
and  cables  were  not  in  proper  condition,  and  the 
bills  of  lading  were  not  signed;  ihe  intention 
was  that  she  should  remain  at  anchor  in  the 
roadstead  until  the  preparations  for  her  voyage 
were  complete  : — Held,  that  she  had  not  sailed 
within  the  meaning  of  the  charterparty.  Thonij)- 
son  V.  Gllh^py,  5  El.  &  Bl.  209  :  24  L.  J.,  Q.  B. 
340  ;  1  Jur.  (N.S.)  779 ;  3  W.  R.  505. 

A  vessel  being  loaded  and  in  a  fit  state  for 
sailing,  but  the  clearances  not  being  completed, 
nor  the  bills  of  lading  signed,  left  the  harbour 
with  the  captain  on  board.  She  crossed  the  bar, 
and  the  captain  returned  to  land  in  order  to  get 
the  papers  completed  and  sign  the  bills  of  lading. 
The  vessel  stood  off  and  on  waiting  for  the 
•captain  ;  but  it  being  found  that  she  had  been 
injured,  she  returned  into  harboiir  to  repair  and 
did  not  afterwards  sail : — Held,  that  the  vessel 
had  not  sailed.  Hudson  v.  Bllton,  6  El.  &  Bl. 
565  ;  26  L.  J.,  Q.  B.  27  ;  2  Jur.(N.S.)  784. 

Hire  of  Tug — Commencement  of  Hiring.] — 
A  tug  was  hired  for  salvage  purposes  '"from  the 
8th  of  September,  at  which  date  the  vessel  is  to 
^e  at  the  disposal  of  the  charterer  at  Greenock." 
The  tug,  which  might  have  left  before,  did  not 
sail  from  Greenock  until  2.30  p.m.  on  the  8th 
^September,  and  the  hirer  lost  the  benefit  of  his 
salvage  contract: — Held,  that  the  tug  owner 
was  liable,  as  the  tug  should  have  sailed  earlier. 
Mackenzie  v.  lAdde.ll,  10  Ct.  of  Sess.  Gas.  (4th 
«er.)  705. 

vi.    Other   Pror.'s'oux. 

Commission  —  Inwards     and    Outwards.]  — 

By  a  charterparty,  a  ship  was  to  proceed  with 
a  cargo  from  Glasgow  to  San  Francisco,  where 
she  was  to  be  "  consigned  to  the  charterers' 
agents,  inwards  and  outwards,  paying  the  usual 
commissions": — Held,  that  the  effect  of  the 
expression  "outwards"  was  not  to  bind  the 
master  to  take  a  cargo  home  from  San  Francisco  : 
the  meaning  only  was  that,  if  a  cargo  was  shipped 
from  San  Fi-ancisco,  the  charterers  should  be 
employed  as  shipbrokers  to  do  all  the  business  of 
the  ship  in  respect  of  such  cargo.  Oruss  v. 
Paqluino,  40  L.  .J.,  Ex.  18  ;  L.  R.  6  Ex.  9  ;  23 
-L.  T.  420  ;   19  W.  11.  159. 


Memorandum   Part   of   Contract.] — A 

memorandum  in  a  printed  form  between  two 
brokers,  used  by  a  charterer,  "commission  to  be 
paid  to  charterer,  to  whom  the  vessel  is  to  be 
addressed,  on  her  return  to  London,"  the  charter 
being  only  for  an  outward  voyage,  and  making 
no  mention  of  a  homeward  voyage  :  and  the  ship 
not  having  returned  direct  from  the  port  of  dis- 
charge, but  taken  a  cargo  elsewhere,  requires 
evidence  thnt  the  memorandum  was  understood 
by  the  parties  to  be  part  of  the  contract,  and 
that  in  mercantile  usage  it  applied  in  such  a 
case  to  the  retui'n  cargo,  and  meant  that  the 
charterer  should  collect  the  freight  and  receive 
commission  on  it.  HllheH  v.  Owen,  2  F,  &  F. 
502. 

Void  or  Voidable  in  Event  of  War.]— The 
plaintiff  chartered  the  ship  "  Edgar "  to  C.  by 
charterparty  in  which  it  was  agreed  that  the 
ship  after  completing  intermediate  employment 
(which  she  was  to  be  at  liberty  to  take)  should 
proceed  to  Galatz  for  orders  to  load  there,  &:c., 
and  being  so  loaded  proceed  to  Malta  for  orders. 
Upon  the  margin  of  the  charterparty  were  the 
words,  "  In  the  event  of  war,  blockade,  or  pro- 
hibition of  export  preventing  loading,  this 
charterparty  to  be  cancelled."  The  plaintiffs 
then  effected  a  policy  with  the  defendants  for 
the  insurance  of  the  freight  of  the  ship  against 
the  perils  of  the  sea,  restraint  of  princes,  &c. 
The  "  Edgar"  sailed  for  Genoa  under  the  charter- 
party  on  the  1st  of  May,  1877,  war  having  been 
declared  by  Russia  against  Turkey  on  the  24th 
of  April.  Before  her  arrival  at  Genoa,  the  plain- 
tiffs ascertained  that  Russia  had  closed  the  ports 
of  loading  mentioned  in  the  charterparty.  The 
"  Edgar,"  however,  discharged  her  cargo  and 
took  in  ballast  at  Genoa,  and  sailed  for  Constan- 
tinople, and  upon  her  arrival  there  on  the  28th 
of  May,  found  that  the  loading  ports  were  closed, 
and  that  there  was  no  reasonable  probability  of 
their  being  open  in  time  for  her  to  load  her 
eliartered  cargo.  She  therefore  did  not  proceed 
farther  towards  Galatz,  but  obtained  a  homeward 
cai-go  at  a  freight  less  than  that  stipulated  for 
by  the  charterparty.  In  an  action  upon  the 
ixilicy  : — Held,  by  Cockburn,  C.J.,  and  Manisty, 
J.  (Lush,  J.,  dissenting),  that  tlie  plaintiffs  could 
not  recover,  for  according  to  the  trite  construc- 
tion of  the  charterparty  the  act  of  closing  the 
ports  by  the  Russian  government  was  a  prohibi- 
tion of  export  preventing  loading,  and  that  upon 
the  happening  of  that  event  the  charterparty 
came  to  an  end— withotxt  any  election  by  either 
party.  Vty  Lush,  J.,  that  the  effect  of  the 
memorandum  in  the  margin  was  to  make  the 
charterparty  voidable  only  at  the  option  of 
either  party,  that  neither  party  having  elected 
to  avoid  it  the  charterparty  continited  in  force 
up  to  the  time  when  the  loading  became  imprac- 
ticable, and  that  the  plaintiffs  had  sustained 
such  a  loss  of  the  chartered  freight  as  to  entitle 
them  to  recover.  Adamson  v.  ]\'eiocustle  Steam- 
ship Frciqht  Insurance  Association,  48  L.  J., 
Q.  B.  670';  4  Q.  B.  D.  462  ;  41  L.  T.  160  ;  27 
W.  R.  818  ;  4  Asp.  M.  C.  150. 

And  see  5.  Performance,  infra. 

"Ship  Damage."] — In  a  charterparty,  between 
the  East  India  Company  and  the  owners  of  a 
ship  taken  into  their  service,  was  the  following 
clause:  "But  nevertheless  the  part-owners  shall 
not  be  charged  with  any  sum  of  money  in 
respect  of   goods  damaged   on   board  the  ship. 


249 


SHIPPING— XI.   Charterpavty. 


either  in  her  outward  or  homeward  bound  voyage. 
but  such  as  shall,  by  the  condition  and  appear- 
ance of  the  package  thereof,  or  by  some  other 
reasonable  proof,  appear  to  be  shi[)  damage." 
Part  of  the  homeward-bound  cargo  was  damaged 
in  a  storm  : — Held,  that  this  was  not  ship 
damage  within  the  meaning  of  the  clause,  which 
was  imputable  only  to  such  damage  as  happens 
by  the  insulBctency  of  the  ship,  or  the  negligence 
of  those  who  have  the  charge  of  her.  Eaut  India 
Co.  V.  Todd,  1  Bro.  P.  C.  405. 

Mistake  as  to.] — Although  a  clause,  by  way 
of  condition  or  of  warranty,  contained  in  a 
charterparty,  cannot  be  got  rid  of  by  reason  of 
its  being  part  of  a  printed  form,  not  adverted  to 
expressly  by  the  parties,  and  intended  by  one 
of  them  to  be  omitted  ;  yet,  if  the  other  party 
was  aware  at  the  time  that  it  could  not  be  com- 
plied with,  and  after  shewing  that  it  was  broken, 
treated  the  charter  as  subsisting,  it  will  afford 
him  no  defence  to  an  actiim  on  the  charter. 
Bixuii  V.  Heriot,  2  F.  &  F.  7G0. 

Provisions  as  to  Lighterage — Writing  and 
Print.  — (.'haiMcrer.s  agi-eed  with  a  shiijdwner  by 
charterparty  that  his  ship  should  load  at  Bar- 
badoes.  St.Kitts,  or  Trinidad,  a  full  cargo  of 
West  India  produce,  "to  be  brought  to  and 
taken  from  alongside  at  merchant's  risk  antl 
expense."  These  words,  with  others,  were  in 
print.  The  charterparty  also  contained  the 
words  "cargo  at  Trinidad  as  customary."  These 
words,  with  others,  were  in  writing.  The  custom 
at  Trinidad  is,  that  the  ship  pays  for  the  lighter- 
age, and  the  shipowner  allows  the  charterer  the 
rea.sonable  expense  thereof.  The  ship  loaded  at 
Trinidad  in  the  customary  manner,  but  the 
captain  refused  to  pay  the  lighterage,  whereupon 
the  charterers  had  to  bear  the  expense  of  it : — 
Held,  that  the  stipulation,  "cargo  at  Trinidad 
as  customary,"  worked  an  exception  to  the 
stipulation  as  to  loading  at  merchant's  risk,  and 
that  the  charterers  were  entitled  to  recover  the 
lighterage  from  the  defendant.  Scrutton  v. 
Chihh,  3G  L.  T.  212  ;  3  Asp.  M.  C.  373. 

Disbursements — Coals — Liability  of  Shipowner 
or  Charterer.] — By  a  charterparty  between  the 
defendants,  the  owners  of  a  steamer  and  the 
cliarterers,  it  was  agreed  that  the  owners  should 
maintain  her  in  a  thoroughly  efficient  state 
during  the  term  of  the  cliarterparty,  and  that 
llie  charterers  should  provide  and  ])ay  for  coals 
and  fuel,  jiort  charges,  pilotages,  agencies,  com- 
missions and  all  other  charges  whatsoever  not 
appertaining  to  the  working  or  efficiency  of  the 
steamer.  It  was  also  agreed  that  if  in  conse- 
quence of  a  breakdown  of  niacliineiy  the  vessel 
put  into  a  port  other  than  tliat  to  which  she  was 
bound,  "port  charges,  pilotages  and  other 
expenses"  should  be  borne  by  the  owners.  The 
steamer  put  into  Vigo,  a  port  to  which  she  was 
not  bound;  in  consequence,  as  was  alleged  by 
the  master,  of  the  breakdown  of  the  condenser. 
The  master  sued  the  defendants  in  an  action 
for  disbursements  for  the  price  of  coals  sufiplicd 
to  Iitm  at  Vigo  : — Helil,  that,  even  a-ssumiiig  that 
the  putting  into  Vigo  was  a  necessary  conse- 
quence of  the  breakdown  of  the  machinery  of 
the  steamer,  the  inice  of  the  coals  supplied 
there  was  not  part  of  the  "  i)ortcharges,  pilotages, 
and  other  expenses  at  the  j)ort."  within  the 
meaning  of  the  charterparty,  and  the  defi'iidants 
were  not  liable.  The  Durham  CityJiH  L.  J.,  Adm. 
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Court-martial — Condition  precedent  to  Pay- 
ment under  Covenant.] — Covenant  in  a  chartcr- 
paity.  whereby,  if  the  ship  should  be  lost,  burnt,, 
or  taken,  and  it  should  appear  to  a  court-martial 
that  the  master  had  made  the  best  defence  he 
could,  the  freighters  covenanted  to  pay  the  value 
of  the  ship.  The  holding  of  the  court-martial 
's  a  condition  precedent.  Dai-iso)i  v.  Mure,  3- 
Dougl.  28. 

Detention  of  Ship  by  Foreign  Government — 
Expenses  — Charterer  or  Shipowner.] — Exi tenses 
caused  by  unjust  detention  of  a  ship  bj'  a  foreign 
government  in  respect  of  legal  matters  and 
repairs  : — HeUI,  not  to  be  expenses  incurred  by 
the  ship  within  the  meaning  of  a  clause  throwing 
such  expenses  on  the  charterers.  Sully  v.. 
Duranty,  3  H.  &  C.  270  ;  33  L.  J.,  Ex.  319. 

Disbursements  on  account  of  Ship — Master's. 
Claim — Authority  of  Master.] — l>y  a  charter- 
party  it  was  agreetl  that  the  owners  should  pro- 
vide and  pay  for  all  the  provisions  and  wages- 
of  the  captain  and  crew,  for  the  insurance  of  the 
vessel,  and  maintain  her  in  a  thoroughly  efficient 
state.  It  was  further  agreed  that  the  charterers 
should  provide  and  pay  for  all  the  coals,  port- 
charges,  pilotages,  commissions  and  all  otlur 
charges  whatsoever,  except  those  before  stated  ; 
and  it  was  further  agreed  that  the  captain, 
although  appointed  hy  the  owners,  should  be 
under  the  orders  and  directions  of  the  charterers, 
as  regards  employment,  agency,  or  other  arrange- 
ments. The  master  ordered  coals  for  the  vessel 
at  two  different  foreign  ports,  in  order  to  enable 
the  vessel  to  perform  her  voyage.  These  coals 
were  ordered  from  the  firm  of  W.  &  Co.,  with, 
whom  the  charterers  had  a  contract  to  supply 
their  vessel  with  coal.  The  charterers  were  sub- 
sequently adjudicated  bankrupts.  In  an  actioir 
by  the  master  against  the  vessel  and  her  freight 
for  disbursements  on  account  of  the  ship  : — Held, 
that  he  was  not  entitled  to  recover,  as,  by  the- 
terms  of  the  charterparty,  he  had  no  power  t<> 
]dedge  the  owner's  credit.  The  Castlrqafv,  (i2 
L.  J.,  P.  C.  17  ;  [181)3]  A.  C.  38  ;  1  li."  97  ;  OS 
L.  T.  99  ;  41  W.  R.  349— H.  L.  (Ir.) 

Despatch-money  —  "  Sundays  and  Fete-days 
excepted."] — A  charterparty  contained  the  fol- 
lowing provision  :  "  The  steamer  to  be  discharged 
at  the  rate  of  200  tons  per  day,  weather  permit- 
ting (Sundays an<l  fete-days  cxce|)ted),  according 
to  the  custom  of  the  port  of  discharge,  and,  if 
sooner  discharged,  to  pay  at  the  rate  of  S.^.  \d.  for 
every  hour  saved": — Held,  that  in  calculating 
dcspalch-nifuie}',  the  charterers  were  not  entitled 
to  include  the  hours  of  Sundays  and  fOte-davs. 
The  Ulenderon,  (i2  L.  .1.,  Adm.  123;  [1893]  "P. 
209  ;  1  11.  602  ;  70  L.  T.  416  ;  7  Asp.  M.  C.  439. 

Causes  operating  before  Time  of  Shipment — 
Breakdown  of  Railway.] — The  defendants  char- 
teri'd  ihr  piaini  Ills'  vessel  for  the  carriage  of  a 
cargo  of  ore  from  Poti  in  the  Black  Sea,  the 
charterparty  containing  amou'^'st  the  excepted 
perils  which  nn'ght  prevent  or  delay  the  loading 
of  the  vessel  :  "  floods,  stopjiages  of  trains,  miners 
or  workmen,  accidents  to  railways  and  to  mines 
or  piers  from  which  the  ore  is  to  be  shipped."  In 
the  oifiinary  course  the  ore  was  brought  from  the 
I  mines  to  the  pier  by  lines  of  railway,  and  couliL 
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not  be  brought  in  any  other  way,  and  was  not 
fjjenerally  brought  until  it  was  wanted  for  ship- 
ment. The  vessel  arrived  at  Poti,  but  no  cargo 
■Avas  or  could  be  supplied  to  her  in  consequence  of 
the  breakdown  of  the  railway  communication 
between  the  mines  and  tlie  pier,  caused  by  storms 
and  Hoods,  and  the  vessel  sailed  away  without 
cargo.  In  an  action  by  the  plaintiffs  against 
the  charterers  for  not  supplying  the  cargo  : — 
Held,  that  the  exceptions  in  the  charterparty 
applied  not  only  to  causes  operating  at  the  port 
•of  loading,  but  also  to  causes  operating  to  prevent 
the  ore  being  brought  from  the  mines  to  the  pier, 
and  that  the  charterers  were  therefore  protected 
by  the  exceptions.  FurncHSY.  Forwocd,  77  L.  T. 
■95. 

Master's  Signature  to  Bills  of  Lading — Penalty 
for  Delay  in  Signing.]  —  A  stipulation  in  a 
charterparty  that  the  master  shall  sign  bills  of 
lading  ■ndthin  twenty-four  hours  after  the  cargo 
is  on  board,  or  pay  id.  per  registered  ton  per  day 
for  each  day's  delay,  is  a  stipulation  for  a  penalty. 
Jones  V.  Himgh  (h  Ex.  D.  115)  followed.  The 
iPrtncess,  6  e!  723  :  70  L.  T.  388  ;  7  Asp.  M.  C. 
432. 

If  the  master  eventually  signs  the  bill  of  lading, 
the  stipulation  does  not  cease  to  be  a  stipulation 
for  a  penalty.     Il>. 

Freight — Master  to  sign  at  any  Rate  of  Freight 
"without  prejudice  to  this  charterparty" — 
Cesser  Clause  coupled  with  Lien  —  Duty  of 
jyiaster.] — Where  a  charterparty  provides  that 
r  he  captain  is  to  sign  bills  of  lading  at  any  rate 
of  freight  required  "  without  prejudice  to  this 
charterparty,"  the  latter  words  impose  no  duty 
upon  the  captain  to  refuse  to  sign  any  bills  of 
ilading  not  containing  provisions  that  preserve 
to  the  shipowner  his  lien  for  the  full  charter- 
■party  freight.  They  mean  only  that  the  ship- 
•owner's  right  of  action  against  the  charterer  for 
the  charterparty  freight  is  not  to  be  prejudiced. 
Hansen  v.  Harrold,  63  L.  J.,  Q.  B.  744  ;  [1894] 
1  Q.  B.  612  ;  9  R.  315  ;  70  L.  T.  475  ;  7  Asp.  M.  C. 
464— C.  A. 

Advances  for  Disbursements  on  Account  of 
Freight  —  Obligation  to  make  Demand.]  —  A 
cliarterparty  provided  for  the  payment  of  certain 
lump  sum  freights,  and  contained  the  following 
■clauses  :  "  Cash  for  steamer's  ordinary  disburse- 
ments at  port  or  ports  of  loading,  not  exceeding 
150L  in  all,  to  be  advanced  at  the  exclaauge  of 
i>Od.  to  the  dollar  on  account  of  freight,  subject 
to  3  per  cent,  to  cover  costs  of  insm-ance,  &c. 
i(captain's  receipts  to  be  conclusive  evidence  of 
the  amount  of  such  advances,  and  of  their  having 
been  properly  made),  and  balance  of  freight  on 
■right  and  true  delivery  of  the  cargo  in  cash  "  : — 
Held,  that  the  master  of  the  ship  was  not  obliged 
to  put  the  clause  in  force,  but  he  was  at  liberty 
to  take  advantage  of  it  or  not  as  he  in  fact  found 
it  necessary,  and  that,  therefore,  if  the  shipowners 
provided  him  with  money  for  disbursements,  or 
he  chose  to  advance  it  himself,  it  was  unnecessary 
for  him  to  ask  the  charterers  for  an  advance  on 
account  of  freight,  and  the  owners  could  not  be 
held  liable  for  breach  of  contract  if  he  did  not 
ask  for  an  advance.  The  Primula,  63  L.  J.,  Adm. 
118  ;  [1894]  ?.  128  ;  6  R.  749  ;  70  L.  T.  253  ;  42 
W.  R.  527  ;  7  Asp.  M.  C.  429. 

Cesser  Clause — Liability  of  Charterer  as  Holder 
of  Bill  of  Lading,] — ^A  clause  in  a  charterparty 


providing  for  the  cesser  of  the  charterer  s  liability 
on  the  goods  being  loaded,  does  not  absolve  the 
charterer,  if  he  be  also  the  indorsee  and  holder  of 
a  bill  of  lading,  incorporating  the  conditions  of 
the  charterparty,  from  liability  for  damage  in- 
curred at  an  intermediate  port.  Bryden  v. 
Niehulw,  1  Cab.  &  E.  241. 

East  India  Company's  Charter — Ship  used  for 
War  Purposes.] — The  East  India  Company's 
charterparties  jtrnvided  that  the  company  should 
be  at  liberty  to  use  tlie  ship  for  war  purposes, 
and  to  put  her  under  the  command  of  the  king's 
officers.  The  company  altered  the  upper  works 
of  a  ship  chartered  by  them,  put  more  guns  on 
board  than  stipulated  in  the  charterparty,  and 
put  her  under  command  of  a  king's  officer  : — 
Held,  that  the  charterparty  authorised  such  use 
of  her.     Bohvec  v.  East  India  Co.,  13  East,  290. 

Ship  Chartered  for  Trade  or  War — Loss  on 
Voyage  of  Discovery.] — A  ship  chartered  to  the 
East  India  Company  for  trade  or  warfare  was 
lost  whilst  upon  a  voyage  of  discovery  ordered  by 
the  company : — Held,  that  her  owners  could 
recover  damages  for  her  loss  against  the  company 
if  they  did  not  consent  to  the  voyage  ;  but,  it 
appearing  that  they  had  consented,  nonsuit. 
Lcwin  V.  East  India  Co.,  Peake,  243  ;  3  R.  R. 
700. 

Agreement  to  pay  Pilotage,  &c. — Cargo  Short 
Delivered — Liability.] — Upon  an  agreement  to 
pay  certain  pilotage  and  port  charges  for  an 
entire  voyage,  though  a  part  onlj-  of  the  cargo 
is  delivered,  there  will  be  no  apportionment  of 
the  pilotage  and  port  charges,  but  the  whole 
must  be  paid.  Christy  v.  Row,  1  Taunt.  300 ;  9 
R.  R.  776. 

Causes    beyond    Charterers'    Control.]  —  The 

words  "  or  other  causes  beyond  their  control "  in 
the  exception  clause  of  a  charterparty  do  not 
relieve  charterers  from  their  liability  to  demur- 
rage, where  delay  in  loading  a  vessel  is  due  to  the 
disorganisation  of  workmen  at  the  factory  of  the 
sellers  of  the  goods,  the  results  of  which  disor- 
ganisation could  have  been  avoided  had  the  char- 
terers in  the  first  instance  made  a  better  bargain 
with  the  sellers.  Such  delay  is  not  due  to  causes 
outside  the  charterers'  power  or  beyond  their 
control.  Richardsons  and  Samuels  ^'  Co.,  In  re, 
m  L.  J.,  Q.  B.  579  ;  66  L.  J.,  Q.  B.  868  ;  77  L.  T. 
479.     S.  C.  in  C.  A. 

vii.     Evidence  to  Ex^jlain, 

Custom — Lay  Days.] — By  a  charterparty,  made 
at  Riga,  the  ship  was  to  proceed  with  a  cargo  of 
timber,  to  Liverpool,  and  to  deliver  at  such  dock 
there  as  ordered  on  arrival.  On  arrival  at  Liver- 
pool the  ship  duly  entered  into  dock,  but  in 
consequence  of  the  crowded  state  of  the  dock, 
was  unable  for  some  days  to  obtain  a  berth 
alongside  the  quay  from  which  she  was  allowed 
to  discbarge : — Held,  that  in  an  action  for 
demurrage,  evidence  was  admissible  tending  to 
shew  that,  by  the  custom  of  the  port  of  arrival, 
timber  ships  were  not  considered  to  have  arrived 
until  they  had  obtained  a  discharging  berth 
within  the  dock.  Steam.thip  Co.  JVorden  v. 
Demp.^ey,  45  L.  J.,  C.  P.  764  ;  1  C.  P.  D.  654  ; 
24  W.  R.  984. 

"Always  Lay  and  Discharge  Afloat."] — 

Where  a  vessel   is   chartered   to   proceed   with 
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cavgo  to  a  "safe  port  ...  as  ordered,  or  as 
near  thereto  as  she  can  safely  get,  and  always 
lay  and  discharge  afloat,"  the  master  is  not 
boiind  to  discharge  at  a  port  where  she  cannot, 
by  reason  of  her  draught  of  water,  always  lie 
and  discharge  afloat,  without  being  lightened. 
Evidence  that  it  was  the  custom  at  the  port  of 
discharge  for  vessels  to  be  lightened  in  the  roads 
before  proceeding  into  the  harbour  held  to  lie 
inadmissible.  The  Alhamhra.  '>Q  L.  J..  Adm.  36; 
c.  P.  D.  68  ;  43  L.  T.  636  ;  29  W.  E.  65.J  :  4  Asp. 
M.  C.  410— C.  A. 

Cargo  to  be  *'  taken  from  Alongside  at 
Merchant's  Expense,"  and  "to  be  discharged 
according  to  Custom  of  the  Port."] — .A.  charter- 
jiarty  contained  two  clauses,  '•  cargo  to  be  taken 
fiom  alongside  at  merchant's  expense,"  and 
••to  be  discharged  according  to  custom  of  the 
port "  : — Held,  that  these  clauses  were  not  con- 
tradictory, and  therefore  evidence  of  custom  was 
anadmissible  to  charge  the  shipowner  with  the 
cost  of  unloadin?.  The  Xifa,  62  L.  J.,  Adm.  12  ; 
[1892]  P.  411  fl  K.  540  ;  69  L.  T.  56  ;  7  Asp. 
M.  C.  324. 

Evidence  of  General  Custom  admissible.] — 
In  construing  a  charterparty  evidence  of  the 
existence  of  a  general  custom  in  the  particular 
trade  is  admissible,  but  to  afEect  the  construction 


not  control  the  charterparty.  Ilolman  v.  Peru- 
vian Xitrute  Co.,  5  Ct.  of  Sess.  Cas.  (4th  ser.)  657. 

Evidence    as   to  Meaning  of  "  Cargo "   and 

"  Freight."] — A.  engaged  with  B.  to  have  a 
full  cargo  for  the  ship,  the  rates  of  freight  for 
which  would  average  40*.  per  ton.  and  at  least 
nine  cabin  passengers,  passage-money  to  average 
Ibl.  The  contract  was  fulfilled  as  to  the 
passengei-s,  but  the  average  rate  of  freight  for 
goods  amounted  to  30*.  only  per  ton.  A. 
shipped,  however,  steerage  passengers,  the  net 
profits  from  whom  made  the  average  earnings 
of  the  ship  over  40*. : — Held,  that  as  this  was  an 
unusual  contract,  evidence  was  not  admissible  to 
shew  that  the  terms  "cargo"  and  "freight"  used 
with  reference  to  the  voyage  on  which  the  ship 
was  engaged  would,  by  tlie  general  usage  and 
course  of  the  trade,  be  considered  to  corapi^ise 
steerage  passengers,  and  the  net  profit  arising 
from  their  passage-money.  Lewis  v.  Marshall, 
7  Man.  &  G.  729';  8  Scott  (N.E.)  729  ;  13  L.  J., 
C.  P.  193  ;  8  Jur.  848. 

"Safe  Port" — Evidence  as  to  Custom  to 
lighten  Ship.] — Where  a  vessel  is  chartered 
to  proceed  with  a  cargo  to  a  port  of  call  for 
orders  to  discharge  at  a  "  safe  port "  in  the 
United  Kingdom,  the  contract  of  the  ship- 
owner is  to  deliver  the  cargo  at  a  safe  port  in 


of  the  document  the  custom  must  be  proved  to  j  the  ordinary  sense  :  and  if  it  would  be  necessary 

""    " "  ~  ■  'to  discharge  part  of  the  cargo  in  order  to  proceed 

to  the  port  named  by  the  charterer's  agents  the 

captain  is  entitled,  unless  it  is  otherwise  provided 

by  the  charterparty,  to  refuse  to  proceed  to  the 


exist.   Cunn'uitjhnm  v.  Fonhlayique,  6  Car.  &  P.  44 
Not  where  it  adds  New  Term  to  Charter 


party.] — Where  the  charterers  attempted  to  set 
up  against  the  shipowner  a  custom  that,  unless 
expressly  excluded  by  the  charterparty,  and 
notwithstanding  a  provision  in  the  charterparty 
that  the  cargo  was  to  be  consigned  to  the 
'charterer's  agents  abroad  free  of  commission  on 
the  charter,  the  agents  were,  on  procuring  an 
outward  charter,  to  receive  a  commission  on 
freight  payable  under  it : — Held,  that  evidence 
<)i  the  alleged  custom  was  not  admissible,  as  it 
would  not  explain  the  chart ciparty,  but  would 
Add  a  new  term  to  it.  Phillips  v.  Briard,  1 
H.  &M.21. 

Or  is  inconsistent  with  Charterparty.] 

— By  a  charterparty  the  vessel  was  to  fleliver  at 
H.,  "or  so  near  thereto  as  she  could  safely  get"; 
to  discharge  as  customary  ;  the  cargo  to  be 
brought  to  and  taken  from  alongside  the  ship 
at  merchant's  risk  and  expense.  The  draught 
of  water  of  the  vessel  with  the  cargo  on  board 
was  too  great  to  allow  her  to  reach  H.  The 
nearest  jioint  to  which  she  couhl  safely  get 
was  S.,  where  the  merchant  refused  to  accept 
delivery  of  any  part  of  the  cargo.  In  order  to 
lighten  the  ves.sel,  part  of  her  cargo  was  dis 
charged  into  lighters  at  S.  and  sent  in  them  to 
H.  Her  owner  having  sued  the  charterer  to 
recover  the  lighterage  expenses  : — Held,  that  a 
■defence  alleging  that  by  tlie  custom  of  tlic  port 
of  H.  the  defendant  wa.s  not  bound  to  lake 
delivery  elsewhere  than  at  H.  was  bad  on  de- 
murrer, inasmuch  as  it  sought  to  set  up  a  custom 
inconsistent  with  the  written  contract,  and  that 
the  fdaintiff  was  entitled  to  recover  the  lighterage 
■expenses.  Uayion  v.  Irwin,  5  C.  P.  D.  130  ;  41 
L.  T.  666  ;  28  'W,  R.  665  ;  4  Asp.  M.  C.  212— 
C.  A. 


port  so  named,  and  in  such  a  case  evidence  of  a 
custom  to  lighten  vessels  to  enable  them  to 
proceed  to  the  port  named  is  not  admissible. 
The  Alhamhra  (r,0  L.  J.,  Adm.  36  :  6  P.  D.  68) 
followed  ;  Nielsen  v.  Wait  (55  L.  J.,  Q.  B.  87  ; 
16  Q.  B.  D.  67)  distinguished,  lieynolds  v. 
Tvmlinson.  65  L.  J.,  Q.  B.  496;  [1896]  1  Q.  B.  586; 
74  L.  T.  591  ;  8  Asp.  M.  C.  150. 


d.  Alteration,   'Variation  and  Cancellation. 

Authority  of  Agent.]— An  agent  at  a  foreign 
port  to  whom  a  ship  is  addressed  for  loading 
under  a  charterparty  has  no  implied  authority 
to  vary  the  contract  by  substituting  another  and 
a  distant  port  of  loading,  or  a  dillcrent  ciuality 
or  description  of  cargo.  Siekens  v.  Irnnf/,  7 
C.  B.  (N.S.)  165  ;  29  L.  J.,  C.  P.  25  ;  6  Jur.  (N.S.) 
200. 

Effect  of.] — The  stipulations  in  a  charterparty 
may  be  varied  by  suljseqncnt  instructions,  which 
may  amount  tc»'  a  new  contract  pro  tanto  ;  and 
an 'insurance  of  freiglit  upon  a  new  voyage, 
tliough  different  from  that  described  in  the 
charrerparty,  may  be  good.  J/ull  v.  Jfrmon,  2 
Dow,  367,  375. 

In  Margin.] — A  merchant  entered  into  a 
charterparty  in  the  following  terms  :  "  It  is 
agreed  between  the  owner  of  the  good  ship 
"  Zwaan,"  now  at  Amsterdam,  and  to  sail  from 
thence  for  Liverpool  on  or  before  the  15th  of 
March  next,  and  tlie  charterer,  that  the  ship, 
being  tight,  staunch  and  strong,  shall  with  all 
convenient  speed  be  made  ready,"  &c.  as  in  tlie 
usual  printed  form  of  charterparty.     The  excep- 


tion was  as   follows  :    "  I^cstrictions  of    princes 

Local.  — Semble.    If  the  custom  be  local  I  and  rulers,  the  .langers  and  accidents  of  the  seas 

^nly,  it  n.u,t  be  known  to  both  parties,  or  it  will '  and  navigation,  the  act  of  God,  fire,  pirates  and 
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enemies,  throughout  this  charterparty  always 
excepted."  After  the  signing  of  the  charter,  the 
broker  who  had  acted  for  the  owner  wrote  in 
the  margin,  to  come  after  the  words  "  March 
next,"  ••  wind  and  weather  permitting,  with 
cargo  or  in  ballast,  for  ship's  benefit."  He  then 
took  the  charter  to  the  charterer,  and  told  him 
that  he  had  made  the  note  in  the  margin,  which 
he  said  diil  not  affect  it.  The  charterer  said  that 
the  note  altered  the  matter,  and  he  did  not  know 
that  he  would  then  accept  the  charter  ;  and  he 
ultimately  refused  to  do  so.  The  ship  did  not 
sail  from  Amsterdam,  in  consequence  of  what 
was  admitted  to  be  "the  act  of  God"  : — Held, 
that  the  charterparty  was  avoided  by  the  altera- 
tion so  made  in  the  margin.  Croockewit  v. 
Flefehcr.  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153  ; 
5  W.  K.  3-18. 

By  Parol.] — Assumpsit  lies  where  a  sealed 
charterparty  was  afterwards  altered  by  parol, 
where  the  subsequent  parol  contract  was  distinct 
from,  and  not  inconsistent  with,  the  contract  by 
deed  being  anterior  to  it  in  point  of  time  and 
execution.  White  v.  Parliin,  12  East,  578;  11 
11. R.  488.  And  see  BafiesY.Haicldns,  3  M.  &  S. 
488. 

Where  a  shipowner  coTcnanted  to  sail  from 
London  to  Gibraltar,  and  there  to  deliver  an 
outward  cargo,  and  receive  from  the  agents  of 
the  freighter  at  Gibraltar,  or  at  Malaga,  Cadiz,  or 
Seville,  as  should  be  ordered  by  the  agents  at 
Gibraltar,  such  goods  as  they  might  load  on 
board  for  the  homeward  cargo,  and  that  the 
vessel  shduld  return  direct  to  the  port  of  London 
and  deliver  the  homeward  cargo;  and  the  agents 
at  Gibraltar  ordered  the  captain  to  proceed  to 
Cadiz,  at  which  place  other  agents  directed  by 
parol  that  the  homeward  cargo  should  be  de- 
livered at  Liverpool  instead  of  London  : — Held, 
that  the  shipowner  having  delivered  the  cargo 
.at  Liverpool  could  not  recover  the  freight,  the 
substitution  by  parol  of  Liverpool  for  London 
being  inconsistent  with  the  covenant  contained 
in  the  charterparty.  ThomjJson  v.  Brown,  1 
Moore,  358  ;  7  Taunt.  656. 

Cancellation— By  Ship's  Husband.]— A  ship's 
husband  cannot  bind  his  owners  by  an  agree- 
ment to  cancel  a  charterparty,  and  pay  a  sum 
of  money  on  such  cancellation.  Thomas  v.  Lewis 
or  Oxleij,  48  L.  J.,  Ex.  7  ;  4  Ex.  D.  18  ;  39  L.  T. 
669  ;  27  W.  R.  Ill  ;  4  Asp.  M.  C.  31. 

Option  to    Cancel — Ship   not   ready  to 

load.] — A  charter] larty,  provideil  that  should 
the  steamship  not  be  ready  to  load  on  or  before 
Mav  31,  the  charterer  should  have  the  option  of 
cancelling  the  charter.  On  that  day  the  vessel 
had  discharged  two  holds  only  of  her  outward 
cargo,  and  was  not  completely  discliarged  until 
the  next  day  : — Held,  that  the  charterers  were 
entitled  to  cancel.  Groves  v.  Volkart,  1  Cab.  &  E. 
3U9. 

Eenunciation — Eight  to  Sue  for  Breach,] — A 
mere  intimation  by  the  agent  of  the  charterer 
t(i  the  master  before  the  time  of  loading  had 
expired  that  he  had  ceded  the  charterparty 
with  aU  its  rights  and  obligations  to  a  third 
party,  and  that  he  must  address  himself  to  the 
third  party  for  a  cargo,  does  not  amount  to  a 
renunciation  of  the  charterparty  so  as  to  entitle 
the  owner  to  sue  as  for  a  breach.  Bni-rick  v. 
Baba,  2  C.  B.  (n.s.)  563  ;  26  L.  J.,  C.  P.  280. 


Alteration  by  Charterer's  Agent  abroad — 
Bate  of  Freight.] — See  Wii/t/i>i.i\.  Jnhnsnu,  XIII. 
Fkeight,  infra,  col.  418. 

Freight  —  Substituted  Voyage  —  Action  on 
Charterparty,]  —  See  TlniDijismi  v.  Brown, 
XIII.  Freight,  infra,  col.  371. 

Alteration  of  Voyage.] — See  Davidsoii  v. 
Gwijnnc,  infra,  col.  306. 

e.  Conditions  and  "Warranties. 


i.   Class  of  Shi]}. 

What  is.] — In  a  charterparty  made  at  New 
York,  between  British  subjects,  a  vessel  was 
described  as  "  the  A  1  Br.  brig,  '  Hannah 
Eastee,'  of  Liverpool "  : — Held  that  this  descrip- 
tion was  a  warranty  by  the  owners  that  the 
vessel  was  at  the  time  classed  A  1  at  Lloyds'  in 
London.  Routh  v.  MacMillan,  2  H.  &  C.  750  ; 
33  L.  J..  Ex.  38  ;  10  Jur.  (N.s.)  158  ;  9  L.  T.  541  ; 
12  W.  R.  381. 

Not  Continuing.] — A  description  in  a  charter- 
party  that  a  vessel  is  of  a  particular  class  is  not 
a  continuing  warranty,  but  applies  only  to  the 
classification  at  the  time  the  charterparty  is- 
made.  French  v.  Neicgass,  47  L.  J.,  C.  P.  361  ; 
3  C.  P.  D.  163  ;  38  L.  T.  164  ;  26  W.  R.  430  ; 
3  Asp.  M.  C.  574.— G.  A. 

In  a  charterparty  the  ship  was  described  as- 
newly  classed  "A  Ih.  Record  of  American  and 
Foreign  Shipping  Book."  The  ship  was  char- 
tered to  New  Orleans  to  load  cotton.  Soon  after 
her  arrival  there  the  certificate  of  her  classifica- 
tion was  cancelled,  and  the  charterers  were  in 
consequence  unable  to  obtain  insurances  on  the- 
cotton,  and  they  refused  to  load  the  ship.  In 
an  action  by  the  shipowners  against  the  char- 
terers for  breach  of  the  charterparty  : — Held,, 
that  there  was  no  breach  of  warranty  by  the- 
shipowners,  because  the  statement  of  the  ship'3 
classification  in  the  charterparty  was  a  warranty 
only  that  she  was  so  classed  at  that  time,  and 
not  that  she  was  rightly,  or  would  continue  so- 
classed,  and  that  the  shipowners  were  entitled, 
to  maintain  their  action.     Ih. 

The  description  of  a  vessel  in  a  charterparty 
as  A  1,  warrants  only  that  she  was  A  1  at  the 
time  of  making  the  charterparty,  not  that  she 
should  continue  to  be  so.  Hurst  v.  Ushorn,  18 
C.  B.  144  ;  25  L.  J.,  C.  P.  209  ;  4  W.  R.  458. 

Meaning   of   Term  "Steamship."] — When  a. 

vessel  by  which  goods  are  forwarded  is  described, 
as  a  steamship,  simpliciter,  in  the  bill  of  lading- 
forming  the  agreement  between  the  freighter  and! 
the  owner  of  the  vessel,  the  contract  is  that  the- 
goods  shall  be  transi)orted  in  a  ship  whereof  the 
primary  and  principal  propelling  power  is  steam,, 
and  the  terms  will  not  be  satisfied  by  an  auxiliary 
screw  steamship  making  a  sailing  voyage  with 
the  occasional  aid  of  her  steam  i)ower.  Fraser- 
V.  Teleqraph  Construction  and  Maintenance  Co., 
41  L.  J.,  Q.  B.  249  ;  L.  R.  7  Q.  B.  566  ;  27  L.  T.. 
373  ;  20  W.  R.  724. 

Meaning  of  Term   "Efficient,"] — The  term 

"  erticient,"  as  apiilied  in  a  charterparty  to  a. 
ship,  must  be  construed  with  reference  to  the 
several  classes  of  work  which  she  has  from  time 
to  time  to  accomplish.  Hogarth  v.  Miller,  60- 
L.  J.,  P.  0.  1  ;  [1891]  A.  C.  48  ;  64  L.  T.  205  ;. 
7  Asp.  M.  C.  1— H.  L.  (Sc.) 
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SHIPPING— XL  Charterparhj. 


Kationality  of  Ship — Knowledge  of  Freighter.] 

— To  prove  that  a  ship  is  British  bailt,  a  British 
register,  so  describing  her,  is  by  itself  no  evi- 
dence. A  ship  was  described  in  a  memorandum 
for  a  charterparty  as  "  the  Swedish  ship  or  vessel 
called  'the  Maria.'"  In  fact  she  was  British 
built  and  had  a  British  register,  but  she  had 
Swedish  naoers  and  a  licence  to  sail  as  a 
Swedish  ship — which  was  known  to  the  freighter. 
In  an  action  against  the  freighter  for  not  loading 
— Held,  that  he  could  not  set  up  as  a  defence 
that  she  was  not  a  Swedish  ship.  Reusse  v. 
Meyers,  3  Camp.  47J:. 

ii.  Seaworthiness  a7id  Fitness. 

Implied  "^Xii-iTaiity.] — In  every  charterparty 
there  is  an  undertaking  on  the  part  of  the  ship- 
owner that  the  ship  shall  be  seaworthy.  Lyon 
V.  Mells,  0  East,  428  ;  7  R.  R.  726.  S.  P.,  Bale 
V.  Hull.  1  Wils.  2S1.  And  see  Ilollinriworth  v. 
Brodrick,  7  A.  &  E.  40  ;  2  N.  &  P.  608';  8  L.  J., 
Q.  B.  80  ;  1  Jur.  430. 

Sufficiency  of  Crew.] — Theowner  is  bound 

to  provide  a  competent  master  and  crew.  Shore 
V.  Bentall,  7  B.  &  C.  798  ;  31  R.  R.  302,  n. ;  and 
see  Wyn?w  v.  Felloices,  infra,  col.  300. 

Extent  of  Warranty.] — If  a  chartered  vessel 
is  seaworthy  at  the  commencement  of  the 
voyage,  but  is  afterwards  damaged  by  perils  of 
the  sea,  though  the  owner  is  not  bound  to  repair 
the  vessel,  yet  if  he  elects  not  to  do  so,  he  ought 
not  to  proceed  with  the  vessel  in  the  unsea- 
•worthy  condition.  \Vorms  v.  Storey,  11  Ex.  427  ; 
2.->  L.  J.,  Ex.  1. 

A  shipowner  who  accepts  goods  which  he  is  to 
deliver  in  good  condition,  impliedly  contracts 
to  perform  the  voyage  in  a  ship  which  is  sea- 
worthy. Steel  V.  State  Lim  Steamship  Co.,  3 
Aj.p.  Cas.  72  ;  37  L.  T.  333  ;  3  Asp.  M.  C.  516. 

I'he  implied  warranty  of  seaworthiness  into 
which  the  owner  of  a  ship  enters  with  the  owner 
of  her  cargo,  attaches  at  a  time  when  the 
perils  of  the  intended  voyage  commence,  that  is, 
when  she  sets  sail  with  the  cargo  on  Vjoard  for 
her  port  of  destination  ;  and  this  warranty  is 
broken  if  she  is  then  unfit  to  encounter  these 
perils,  although  she  may  have  been  seaworthy , 
whilst  lying  in  the  port  of  loading,  and  also  at 
the  time  of  starting  from  her  anchomge  for  and 
arriving  at  the  place  of  loading  appointed  by  the 
charterer,  and  of  commencing  to  take  on  })uard 
her  cargo.  Cohen  or  Cuhn  v.  Davidson,  46  L.  J., 
Q.  B.  .SO.-,  ;  2  Q.  B.  D.  4.5.5  ;  36  L.  T.  244  ;  25 
W.  R.  369  ;  3  Asp.  M.  C.  374. 

A  vessel  was  chartered  for  a  voyage  to  Dund(!e 
from  the  port  of  Sunderland,  where  she  was 
lying  in  a  seaworthy  ccjiidition.  Pursuant  to  the 
terms  of  the  charterparty,  and  by  the  orders  of 
the  charterer,  the  vessel  procee<led  to  a  wharf 
situate  in  the  port  of  Sunderland,  and  there 
loaded  on  board  a  cargo  of  cement.  At  the  time 
when  she  commenced  taking  in  the  cargo  sh(! 
waa  seaworthy  ;  but  by  the  time  of  setting  sail 
<m  her  voj-age  she  had  from  some  unknown 
cause  become  unseaworthy.  The  owners  of  the 
■vessel  were  not  guilty  of  negligence  in  sending 
her  to  sea  in  the  condition  in  which  she  then 
was.  Soon  after  starting  from  Sunderland  she 
began  to  leak  ;  Vjut  tlie  wind  being  fair  for  the 
voyage  to  Duntlee,  the  master  resolveil  to  keoj) 
his  course,  an<l  he  was  not  guilty  of  any  negli- 
gence  in  not    returning    to    Sunderland.     The 
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vessel  did  not  reach  Dundee,  but  foundered  at 

sea,  and  the  cargo  of  cement  was  totally  lost  : 

Held,  that  the  warranty  of  seaworthiness  implied 
by  law  upon  entering  into  the  charterparty  had 
been  broken,  and  that  the  charterer  was  entitled 
to  recover  the  value  of  the  cargo  shipped  by  him 
on  board  the  vessel.     Ih. 

In  every  contract  for  the  conveyance  of 
merchandise  by  sea  there  is,  in  the  absence  of 
express  provision  to  the  contrary,  an  implied 
warranty  by  the  shipowner  that  his  vessel  is 
seaworthy.  Kopitof  v.  Wilson,  45  L.  J.,  Q.  B. 
436  ;  1  Q.  B.  D.  377  ;  34  L.  T.  677;  24  W.  R. 
706  ;  3  Asp.  M.  C.  163. 

In  an  action  to  recover  damages  for  the  loss  of 
iron  armour-plates,  which  were  lost  on  board  a 
ship,  it  appeared  that  the  shi))owners,  by  their 
servants,  stowed  the  ship,  and  that  during  rough 
weather  one  of  the  plates  broke  loose  and  went 
through  the  side  of  the  ship,  which  in  conse- 
quence was  lost.  At  the  trial  the  judge  told  the 
jury,  as  a  matter  of  law,  that  a  shipowner  war- 
rants the  fitness  of  his  ship  when  she  sails,  and 
not  merely  that  he  will  honestly  and  bona  fide 
endeavour  to  make  her  fit,  and  "left  to  them  the 
questions,  was  the  vessel  at  the  time  of  the 
sailing,  in  a  state,  as  regards  the  stowing  and 
receiving  of  these  plates,  reasonably  tit  to 
encounter  the  ordinary  perils  that  might  be 
expected  on  a  voyage  at  that  season  ?  secondly, 
if  she  was  not  in  a  fit  state,  was  the  loss  that 
happened  caused  by  that  unfitness  ? — Held,  that 
the  direction  was  right  and  correctly  stated 
the  liability  of  a  shipowner,  even  though  he  did 
not  hold  himself  out  as  a  common  carrier.     lb. 

In  the  contract  of  a  shipowner  to  carry  goods 
shipped  on  board  his  vessel,  there  is  no  implied 
condition  that  the  vessel  shall  be  seaworthy. 
Srhloss  v.  Ileriot,  14  C.  B.  (n.s.)  59  ;  32  L.  J., 
C.  P.  211  ;  10  Jur.  (N.s.)  76  ;  8  L.  T.  246  ;  11 
W.  R.  596. 

But  to  an  action  by  the  shipowner  against  the 
merchant  who  shipped  goods  on  board,  for  the 
hitter's  share  of  an  average  loss,  it  is  a  good  plea, 
on  the  ground  of  avoiding  circuity  of  action,  to 
plead  that  the  ship  was  not  seaworthy  at  the 
commencement  of  the  voyage  and  that  the 
average  loss  was  caused  and  arose  from  and  in 
consequence  of  such  unseaworthiness.    /  b. 

Throwing  up  Charter  by  Reason  of  Unsea- 
worthiness of  Ship. J — A.  agreed  to  I'hartcr  a  sliip 
for  twelve  Mionths  after  the  completion  of  her 
then  present  voyage.  After  the  completion  of 
the  voyage  and  when  he  was  ready  to  load  the 
ship  she  was  detained  as  unseaworthy ;  and 
the  re|jairs  were  not  finished  until  more  than 
two  months  after  the  coni[>letion  of  the  voyage  : 
—  Held,  that  the  charterer  was  entitled  to  throw 
up  the  charterparty.  7'idly  v.  Jfowlinfj,  46  L.  J., 
Q.  B.  3.SH  ;  2  Q.  B.  D.  182  ;  36  L.  t.  163;  25 
W.  R.  290  :  3  Asp.  M.  C.  61— C.  A. 

Voyage  in  Stages.] — By  a  cliarterparty  a  ship 
was  to  proceed  to  ()raii,  and  there  lo.ad  a  jiart 
caigo  of  esparto,  for  delivery  at  Garston.  with 
liberty  to  fill  up  with  ore,  or  other  dead-weight 
cargo,  for  owner's  benefit,  and  to  call  at  any 
])orts  in  any  fjider.  She  loa<led  at  Oran,  and  left 
with  a  supply  of  coal  insufficient  for  a  voyage 
thence  to  Garston.  She  called  at  Huelva,  and 
was  filled  up  with  ore,  but  no  further  sujiply  of 
coal  was  taken  on  board.  After  leaving  Huelva, 
the  ship  went  ashore,  by  reason  of  the  insufficient 
supply  of  coal,  and  the  cargo  was  lost.     In  an 
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at'tion  for  noii-delivery  of  the  cspnrto  : — Held, 
by  the  court  beUiw,  that  the  voyage  was  an 
entire  voyage  from  Oran  to  Garston,  ami  that 
the  warranty  of  seaworthiness  at  the  commence- 
juent  of  that  voyage  having  been  broken,  the 
plaintiflEs  were  entitled  to  recover  : — Held,  on 
appeal,  that  even  if  the  voyage  could  be  treated 
as  one  divided  into  stages,  the  warranty  of  sea- 
worthiness, which  attaches  at  the  commence- 
ment of  each  stage,  had  been  broken  at  Huelva, 
and  the  plaintiifs  were  entitled  to  recover. 
Thin  V.  EiclMrd-s,  62  L.  J.,  Q.  B.  39  ;  [18'.t2]  2 
Q.  B.  141  ;  66  L.  T.  581  ;  40  W.  R.  617  ;  7  Asp. 
M.  C.  16.5— C.  A. 


SHIPPING— XI.  Charterparty. 
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Fitness  for  Cargo.] — A  ship  was  chartered  to 
sail  to  Manilla  for  orders  to  load  there,  or  at 
Yloilo,  a  full  and  complete  cargo  of  sugar  in 
bags,  hemp  in  compressed  bales,  -^  measure- 
ment goods,iand  therewith  to  sail  to  Cork,  &c., 
the  freight  to  be  at  the  rate  of  U.  2s.  &(l.  for  dry 
sugar,  il.  Zs.  for  wet  sugar,  and  4Z.  15*.  for  hemp 
or  measurement  goods ;  the  master  engaging 
that  the  vessel  before  and  when  receiving  cargo 
should  be  a  good  risk  for  insurance,  and  that 
during  the  voyage  he  would  take  all  proper 
means  to  keep  the  vessel  tight,  staunch  and 
strong,  and  in  every  way  fitted  and  provided  for 
the  voyage.  At  Yloilo-  the  charterer  provided  a 
full  cargo  of  wet  sugar  in  bags.  In  the  course 
of  loading  it  was  found  that  the  quantity  of 
molasses  which  had  drained,  and  which  might 
have  been  expected  to  drain,  from  the  wet  sugar 
was  so  great  as  to  render  the  ship  unseaworthy 
unless  removed,  and  that  the  ship's  pumps  were 
unable  to  remove  it.  The  ship  was  in  all  other 
respects  seaworthy,  but  could  not  have  been 
rendered  seaworthy  for  that  cargo  without  a 
delay  which  would  have  frustrated  the  objects 
of  the  voyage: — Held,  that  the  charterer  was 
entitled  under  the  chartcrparty  to  supply  a  full 
cargo  of  wet  sugar,  and  to  have  a  ship  provided 
which  was  fit  for  such  a  cargo.  Stanton  v. 
Blchardson,  45  L.  J.,  C.  P.  78  ;  33  L.  T.  193  ;  24 
W.  R.  324  ;  3  Asp.  M.  C.  23— H.  L. 

There  is  no  undertaking  on  the  part  of  a  ship- 
owner that  his  vessel  (if  really  fit)  shall  be  free 
from  suspicion  of  unfitness  to  receive  a  cargo  on 
board.  Towse  v.  Henderson,  4  Ex.  890  ;  19  L.  J., 
Ex.  163. 

Damages.] — A  ship  was  chartered  and  put  up 
at  tile  ilauritius  as  a  general  ship,  and  received 
on  board  sugars  consigned  to  London.  In  con- 
sequence of  the  unseaworthiness  of  the  ship  she 
was  forced  to  return  to  the  Mauritius,  and  part 
of  the  sugars  which  were  damaged  was  there 
landed  and  sold.  The  owners  of  the  sugars 
brought  actions  against  the  charterers  for  the 
short  delivery.  They  having  no  defence  suffered 
judgment  by  default,  and  attended  the  execution 
of  the  writs  of  inquiry.  The  owner  of  the  vessel 
had  notice  of  the  actions  and  of  each  step 
therein,  and  was  invited  to  take  on  himself  the 
defence,  which  he  declined  to  do  : — Held,  that 
the  charterers  wcje  entitled  to  recover  the  sums 
paid  by  them  in  those  actions,  and  also  the  costs 
incurred  by  them  therein.  Bhjtli  v.  Smith,  6 
Scott  (N.R.)  360  ;  5  Man.  &  G.  405  ;  12  L.  J., 
C.  P.  203  ;  7  Jur.  948. 

Declaration  for  fieight  on  a  chartcrparty, 
whereby  the  ship  being  tight  and  every  way 
fitted  for  the  voyage  should,  at  Sunderland,  load 
a  cargo  of  coals  and  jn'oceed  to  Constantinople, 
being  paid   freight  on  the  quantity  delivered, 


"  one-fourth  of  the  freight  to  be  advanced  to  the 
owners'  agent  in  London,  on  the  ship  having 
sailed,  less  five  per  cent,  thereon  for  assurance, 
interest  and  commission."  Averment,  that  the 
defendant  caused  the  ship  to  be  loaded  with  a 
cargo  of  coals,  and  "  that  she,  being  so  loaded, 
sailed  for  C.  pursuant  to  the  charterparty." 
Plea,  that  the  ship  was  not,  at  the  commence- 
ment of  the  voyage,  tight  and  every  way  fitted 
for  the  voyage,  and  that  by  reason  thereof  the 
ship  and  cargo  were  lost ;  and  a  second  plea, 
that  after  the  ship  sailed,  the  plaintiff  was 
guilty  of  negligent  and  improper  conduct  with 
regard  to  the  management  of  the  ship,  by  reason 
whereof  the  ship  and  cargo  were  lost : — Held, 
that  the  first  plea  was  not  a  good  plea  in  avoid- 
ance of  circuity  of  action,  as  the  damages 
sustained  by  the  defendant  were  not  necessarily 
identical  in  amount  with  the  sum  claimed  by  the 
plaintiff  ;  but  that  it  was  a  bar  to  the  action,  on 
the  ground  that  the  advance  on  the  freight  had 
never  become  payable.  Thompson  v.  Gillespy, 
5  El.  &  Bl.  209  ;  24  L.  J.,  Q.  B.  340  ;  1  Jur.  (N.s.) 
779  ;  3  W.  R.  505. 


Ship  of  Peculiar  Construction — Special  Appli- 
ances.]— See  The  Mara  than,  48  L.  .J.,  Adm.  17  ; 
40  L.  T.  163  ;  4  Asp.  M.  C.  75  ;  XII.  Bill  op 
Lading,  post,  col.  327. 

Proof  of  Unseaworthiness— Ship  Unseaworthy 
shortly  after  Sailing.] — Unseaworthiness  at 
sailing  may  be  inferred  from  proved  unsea- 
worthiness shortly  after  sailing.  Watson  v. 
Clarh,  1  Dow,  336  ;  14  R.  R.  73,  and  cases  supra, 
coL  257. 

Liability  for  Damage  to  Cargo.] — See  Hotham. 

V.  East  India  Co.,  and  cases  infra,  XV.  CARGO, 
culs.  550  seq. 

Action  for  Breach  of  Contract  as  to  Seaworthi- 
ness— Insurance— Pleading.]  —Action  by  shipper 
against  shipowner  for  breach  of  contract  that 
the  ship  was  seaworthy  at  commencement  of 
voyage,  whereby  jjlaintiff  was  prevented  from 
insuring :  plea  that  before  any  damage  accrued 
to  the  plaintiff  the  ship  was  made  seaworthy  : — 
Held,  bad.     Dunbar  v.  Smithivaite,  3  W.  R.  68. 

See  also  post,  Xll.  Bill   op  Lading,   Sea- 

VS^OETHINESS,  WARRANTY. 

iii.  Positio)i  and  Sailing. 

Position  of  Ship.] — By  a  charterparty  it  was 
agreed  that  the  ship  "Ceres,"  of  the  nieasure- 
nTent,  &c.,  "  expected  to  be  at  Alexandria  about 
the  15th  of  December,"  being  tight,  &c.,  "should 
with  all  convenient  speed "  sail  and  proceed  to 
that  port,  and  there  receive  from  the  charterers 
a  cargo  of  cotton  seed.  In  an  action  against  the 
owner,  the  breach  alleged  in  the  declaration  was, 
that  tiie  ship  was  not  expected  to  be  at  Alex- 
andria about  the  15th  of  December,  1871,  but 
was  then  in  such  part  of  the  world  and  under 
such  engagements  that  she  could  not  perforin 
those  engagements  and  arrive  at  Alexanilria 
about  the  said  day  :— Held,  a  good  breach,  the 
descriptive  statement  amounting  to  a  warranty 
that  the  ship  was  in  such  a  position  that  she 
might  reasonably  be  expected  to  arrive  at  Alex- 
andria by  the  day  named.  Corldinq  v.  Masseif, 
42  L  J,  C.  P.  153  ;  L.  R.  8  C.  P.  395  ;  28  L.  T. 
636  ;  21  W.  R.  680  ;  1  Asp.  M.  C.  18. 
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A  plea,  that,  at  the  time  of  making  the  charter- 
Iparty.  the  ship  was,  to  the  charterer's  knowledge, 
'engaged  for  a  certain  voyage,  and  that  the 
■charterparty  was  made  subject  to  a  condition 
that  she  should  with  all  convenient  speed  fulfil 
lier  engagement  and  then  i)roceed  to  the  port 
of  loading,  and  that  she  diil  so,  is  a  good  plea. 
lb. 

"  Ship  now  at  Eangoon."] — In  an  action  by 
the  vendors  against  their  vendees  for  refusal  to 
accept,  evidence  was  given  to  shew  the  circum- 
stances under  which  the  contract  was  made,  and 
that  it  was  of  vital  imi)ortance  that  the  vessel 
•should  be  in  the  port  named  at  the  time  of 
making  the  contract.  The  jury  found,  that  the 
condition  '•  Sliip  now  at  Eangoon,"  had  not  been 
fulfilled,  and  that  it  was  a  contlitiou  absolutely 
v-ital: — Held,  that  it  was  rightly  left  to  the  jury 
to  say  under  what  circumstances  the  contract 
was  made,  and  that  the  words  "  Ship  now  at 
Rangoon  "  amounted  to  a  warranty  justifying 
the  defendants  in  saying  that  there  had  been  a 
failure  of  performance  of  a  condition  precedent 
and  in  refusing  to  carry  out  the  contract. 
Oppenlieim  v.  Fraser.  34  L.  T.  524  ;  8  Asp.  M.  C. 
146. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the  court 
to  say  that  the  words  amounted  to  a  condition 
|)reccdcnt.     Ih. 

"Now  in  port."] — By  a  charterparty,  dated 
London,  the  19th  of  October,  18(J0,  A.'s  ship 
was  chartered  to  B.  as  follows  :  "  It  is  this  day 
mutually  agreed  between  A.,  owner  of  the  good 
ship  or  ve.ssel  called  the  M.,  of  420  tons  or  there- 
abouts, now  in  the  port  of  Amsterdam,  and  B., 
■of  London,  merchant,  that  the  shi])  being  tight, 
staunch,  strong,  and  every  wa^'  fitted  and  ready 
for  the  voyage,  shall,  with  all  possible  despatch, 
proceed  direct  to  Newport,  Monmouthshire,"  and 
there  take  in  cargo.  On  October  l.")th  the  ship 
wasatNieuwediep,  sixty-two  miles  fiom  Amstcr- 
ilam,  and  not  in  the  port  of  Amsterdam,  and 
under  favourable  circumstances  would  have 
reached  the  doclcs  at  Amsterdam  in  twelve  hours 
more,  but  in  consequence  of  contrary  winds  and 
the  ab.sence  of  steam-tug  power,  she  remained 
at  Nieuwediep  over  the  llKh  of  October,  and  did 
not  reach  the  doclcs  till  the  2:{rd  of  Octol)cr. 
She  discharged  her  cargo  with  all  possible  dis- 
patch, was  immediately  made  ready  for  sea,  and 
proceeded  direct  to  Newport,  wlieie  she  arrived 
on  the  1st  of  December.  B.  altogether  refused 
to  load  the  ship  : — Held,  that  the  words  "now 
in  the  port  of  Amsterdam,"  in  the  cliartorparty, 
imported  a  wari-aiity,  and  that  as  tlie  .ship  was 
not  in  the  port  of  Amslerrjam  at  the  time  when 
the  charteiparty  was  made,  he  was  justified  in 
saying  that  there  had  been  a  failure  of  perform- 
ance of  a  condition  precedent,  and  in  refusing 
altogether  to  cany  out  the  contract.  Jirhti\. 
nurm-ss,  3  B.  &  S.  l'>\  \  \\2  L.  J.,  Q.  B.  2(J4  ;  9 
Jnr.  (N.S.)  620  ;  8  L.  T.  207  ;  11  W.  R.  496— Ex. 
Ch. 

Time  for  Sailing — Warranty.] — To  an  action 
for  not  loading  a  vessel,  in  pursu.'incc  of  the 
terms  of  a  charterparty,  the  defendant  pleaded 
that  it  was  agreed  by  the  charterjjarty,  between 
the  plaintiff,  original  charterer  of  the  good  ship 
ealled  the  "  Dove,"  A  1,  of  the  measurement  of  149 
tons  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  ago  or  thereabouts,  and  the  dcfen- 
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dant,  that  the  ship,  being  tight,  staunch,  &;c., 
should  proceed  to  Marseilles  (after  having 
delivered  her  cargo  at  Genoa),  and  there  load 
goods  of  the  defendant,  and  therewith  proceed 
to  a  safe  port  in  the  United  Kingdom,  calling  at 
Cork  or  Falmouth,  for  a  certain  rate  of  freight, 
thirty  working  days  to  be  allowed,  Sundays 
excepted.  The  plea  then  averred  that  time  was 
an  essential  and  material  part  of  the  contract ; 
and  the  probable  situation  of  the  ship,  with 
icference  to  the  date  of  her  sailing  and  the  object 
of  her  voyage,  was  also  an  essential  part  of  the 
contract ;  and  that,  in  point  of  fact,  at  the  time 
of  making  the  charterparty,  the  ship  had  not 
sailed  three  weeks,  but  a  materially  and  unreason- 
ably later  time,  of  which  the  defendant  had  no 
notice  or  knowledge,  for  which  cause  the  defen- 
dant neglected  and  refused  to  load  the  ship  : — 
Held,  that  the  time  at  which  the  ship  sailed  was 
material,  and  that  the  statement  in  the  charter- 
party  amounted  to  a  warranty.  Ollice  v.  Booker, 
1  Ex.416;  17  L.  J.,  Ex.21. 

Guarantee  of  Despatch  twenty -four  hours 
after  Arrival.] — It  was  agreed  hx  charterparty 
that  a  vessel  should  sail  to  Sydney  2^  Moreton 
Bay,  and  thence  proceed  to  Callao,  Peru,  where 
the  captain  should  report  his  arrival  to  G.,  who 
should  send  the  captain  orders  for  loading  a  cargo 
of  guano  at  the  Chincha  Islands,  to  which  place 
the  vessel  should  at  once  proceed,  and  after  com- 
pleting her  loading,  proceed  to  any  safe  port  in 
the  United  Kingdom  ;  freight  to  be  paid  at  the 
rate  of  il.  sterling  per  ton  weight  of  guano. 
"  The  owners  guarantee  that  for  the  freight  of 
4Z.  per  ton.  tlie  ship  shall  be  despatched  for 
Australia  within  twenty-one  days  after  arrival; 
if  detained  over  twenty-one  days  M.  \Qs.  per  ton 
to  be  the  rate  of  freight ;  if  ordered  from  Sydney 
to  Moreton  Bay,  the  time  so  occupied  not  to  be 
reckoned  in  the  days  as  above."  The  vessel 
sailed  from  Liverpool  on  the  otli  July,  1853,  and 
anchored  inside  Sydney  Heads  on  the  25th  Octo- 
ber, 1853.  She  was  ordered  to  Moreton  Bay,  but 
bad  weather  and  the  insubordination  of  a  por- 
tion of  the  crew  prevented  the  vessel  from 
leaving  Sydney  Harbour  until  the  4th  Noveml)er, 
when  she  proceeded  on  her  voyage,  and  on  tlie 
12tli  ancliored  inside  the  Flanders  Hocks  and 
(lutside  Moreton  r>ay.  She  was  taken  in  charge 
of  a  pilot,  and  on  the  llth  arrived  at  her  anclior- 
age,  where  she  remained  until  the  5th  December. 
Some  of  the  crew  having  deserted,  and  others 
refused  to  work,  the  remainder  was  not  sutlieient 
to  navigate  the  vessel  safely  to  Callao,  and  no 
addition  to  the  crew  could  be  ])roeured  at  More- 
ton  15ay.  On  the  5t]i  Decemlier  the  master 
caused  the  anchor  to  be  got  up  .and  the  .sails  set 
by  the  men  wiio  were  willing  to  work,  with  the 
assistance  of  the  harbour-master  and  jiilot's 
crew,  and  the  vessel  proceeded  on  her  voya.L't'  to 
Callao,  but  was  shortly  afterwards  bcc.'dincd. 
During  the  niglit  several  of  the  .seamen  descried. 
On  the  Glh  tlie  vessel  proceeded  some  distance 
fuither,  when  the  greater  part  of  the  crew 
refused  to  proceed  to  Callao,  on  the  ground  th:it, 
the  ship  was  not  sufficiently  manned,  and  they 
compelled  the  captain  to  return  to  Sydney.  The 
vessel  arriveil  at  Sy<hiey  on  the  ISlli  December, 
and  remained  there  until  the  Ctli  January,  1854, 
when  she  sailed  to  Callao,  where  she  ultimately 
arrived  and  brought  home  a  cargo  of  guano  : — 
Held,  that  under  these  circumstances  the  ship 
was    not     despatched    from    Australia    within 
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twenty-one  dayf;  after  her  arrival,  and  conse- 
quently that  the  owners  of  the  vessel  were  not 
entitletl  to  the  freight  of  U.  per  ton.  Sharp  v. 
Gihh.%  1  H.  &N.801. 

Condition  precedent.] — Where  a  charter- 
party,  dated  (ithof  February,  but  averred  not  to 
be  executed  till  the  loth  of  March,  contained  a 
covenant  by  the  owner  that  the  ship  should  and 
would  proceed  from  D.,  where  she  then  lay,  on  i 
or  before  the  12th  of  February,  on  her  outward- 
bound  voyage,  and  return,  &c.,  and  a  covenant 
by  the  freighter,  that,  in  considei'ation  of  every- 
thing above  mentioned,  he  would  pay  freight  for 
the  voyage  ;  the  voj'age  being  averred  to  be 
performed,  and  the  freight  earned,  the  owner 
may  recover  for  it,  without  averring  that  the 
ship  sailed  on  or  before  the  12th  of  February, 
such  covenant  that  the  ship  should  sail  on  or 
before  the  12th  of  February  being  either  no 
condition  precedent,  but  only  an  independent 
covenant,  for  breach  of  which  the  party  had 
his  remedy  in  damages  ;  or  not  of  the  substance 
of  the  contract,  which  was  for  the  performing 
of  the  voyage  for  which  the  ship  was  chartered, 
and  earning  the  freight  ;  or  being  rendered 
impossible  to  be  performed  by  the  parties  them- 
selves not  having  executed  the  deed  till  after 
the  time  appointed  for  doing  the  act,  and 
thereby  dispensing  with  the  performance  of  it. 
Hall  V.  Cazenove,  4  East,  477  ;  1  Smith,  272  ;  7 
E.  K.611. 

Stipulations  in  a  charterparty,  that  the  vessel, 
being  tight,  staunch  and  strong,  shall  sail  with 
convenient  speed,  and  within  a  reasonable  time, 
are  not  conditions  precedent  to  the  performance 
of  a  contract  to  load  on  the  part  of  the  charterer, 
although  if,  by  reason  of  the  non-compliance 
with  those  stipulations,  the  object  of  the  charter- 
party  and  of  the  voyage  was  wholly  frustrated, 
that  may  be  an  answer  to  an  action  for  breach 
of  the  contract.  Tarrahuchla  v.  U'lchie,  1  H. 
&  N.  183  :  2fi  L.  J.,  Ex.  26. 

By  a  charterparty  it  was  agreed,  that  the 
vessel  should  proceed  to  Trieste,  and  there  load 
a  full  cargo  of  wheat,  and,  being  so  loaded, 
should  therewith  proceed  to  a  port  in  the 
United  Kingdom,  "the  vessel  to  sail  from  Eng- 
land on  or  before  the  4th  of  February  then 
next "  : — Held,  that  the  sailing  of  the  vessel  from 
England  on  or  before  the  day  named  was  a  con- 
dition precedent  to  the  owner's  right  to  sue  the 
merchants  for  not  providing  a  cargo  at  Trieste. 
Glahulm  v.  Hayes,  2  Scott  (N.R.)  471  ;  2  Man.  & 
G.  257  ;  10  L.  J.,  C.  P.  98. 

The  defendant  chartered  a  ship  of  T.  from 
Sunderland  to  Barcelona  :  by  the  charterparty, 
half  the  freight  was  to  be  advanced  to  the 
master  on  his  signing  the  bills  of  lading.  T., 
being  indebted  lo  the  plaintiff,  gave  him  an 
order  on  the  defendant,  requiring  the  defen- 
dant to  pay  to  the  plaintiff,  on  the  ship  "  being 
loaded  and  sailed,  out  of  the  advance,"  78Z.  The 
defendant  wrote  at  the  foot  of  the  order,  that 
he  agreed  to  the  above.  The  vessel  being  loaded 
and  in  a  fit  state  for  sailing,  but  the  clearances 
not  being  completed,  nor  the  bills  of  lading 
signed,  left  Sunderland  Harbour,  with  the  cajt- 
tain  on  board.  She  crossed  the  bar  ;  and  the 
captain  returned  to  land,  in  order  to  get  the 
papers  completed,  and  sign  the  bills  of  lading  ; 
he  signed  tht-m,  and  got  the  advance  of  freight 
from  the  defendant,  who  deducted  a  sum  to 
meet  the  I'dl.  The  vessel  stood  off  and  on, 
waiting   for    the   captain ;   but  it    being   found 


that  she  had  lieen  injured,  she  returned  to  Sun- 
deiland  lliirbour  to  rejiair,  the  captain  not 
having  joined  her,  and  did  not  afterwards  sail: 
— Held,  that  the  sailing  of  the  vessel  was  a 
condition  precedc-zt  to  the  liability  of  the 
defendant  to  pay  the  73Z.  Hudson  v.  Bilton,  Q 
El.  &  Bl.  565  ;  26  L.  J.,  Q.  B.  27  ;  2  Jur.  (N.s.)  784. 

"Ready  to  receive   Cargo."]  —  In  an 

action  for  damages  for  loss  of  freight  and  for 
demurrage,  it  was  proved  that  tlie  defendants 
made  a  contract  with  the  plaintiff  containing 
these  clauses  :  "  Steamer  to  load  end  of  November 
or  early  December.  Charterers  having  the  option 
of  cancelling  if  she  is  not  ready  to  receive  cargO' 
by  the  12th  December  next.  Steamer  to  be 
loaded  on  usual  berth  terms,  2  per  cent,  commis- 
sion to  U8."  The  vessel  arrived  on  the  10th 
December,  and  her  stern  having  been  fastened, 
to  the  breakwater,  the  captain  gave  the  defen- 
dants notice  that  he  was  ready  to  receive  cargo,, 
but  the  merchants  refused  to  take  the  notice 
that  the  vessel  was  "  ready  to  receive  cargo " 
until  she  was  moored  alongside  the  quay,  which 
could  not  be  done  before  the  18th  December. 
Meantime  the  merchants  cancelled  their  con- 
tracts with  the  defendants,  and  the  vessel  was 
loaded  at  a  lower  rate  of  freight  than  that  speci- 
fied in  the  contract : — Held,  that  the  plaintiff 
was  entitled  to  recover  damages  for  the  loss  of 
freight,  as  the  vessel  was  "ready  to  receive 
cargo"  within  the  meaning  of  the  contract, 
although  not  moored  alongside  the  quay,  and 
that  the  matter  was  not  affected  by  an  alleged 
custom  at  the  port,  that  a  vessel  was  not  to  be 
considered  "  ready  to  receive  cargo  "  until  moored 
alongside  the  quay  ;  but  that  the  plaintiff  was 
not  entitled  to  damages  for  demurrage  or  deten- 
tion of  the  vessel  after  12th  December,  as  the 
contract  came  to  an  end  on  that  date.  Hick  v. 
Iweedy,  63  L.  T.  765  ;  6  Asp.  M.  C.  599. 

"Ready  to  Load,"] — A  charterparty 

provided  that,  should  the  steamer  not  be  ready 
to  load  on  or  before  the  31st  May,  1882,  the 
charterer  should  have  the  option  of  cancelling 
the  charter.  On  that  day  the  vessel  had  dis- 
charged two  holds  only  of  its  outward  caruo 
and  was  not  completely  discharged  till  the 
middle  of  the  following  day  : — Held,  that  the 
charterers  were  entitled  to  cancel  the  charter. 
Groves  V.  Yolkart,  1  Cab.  &  E.  309.  Affirmed  iib 
C.  A.  And  see  The  Avsten  Friars,  Smith  v. 
Dart,  infra  ;   Oliver  v.  Fielden,  col.  504. 

Obligation  to  Load — Date  of  Arrival.] — 

A  condition  that  owners  will  provide  "  steamers 
to  load  between  August  and  early  December 
inclusive,  at  times  to  be  in  good  time  mutually 
arranged,  but  as  nearly  as  possible  a  steamer  a 
month,"  contained  in  a  charterparty,  under 
which  the  charterers  assume  absolutely  the  obli- 
gation of  loading  .such  ships,  does  not  make  the 
jjunctual  arrival  of  the  ship  at  dates  mentioned: 
in  a  subsequent  letter  a  condition  precedent  to 
the  arising  of  the  charterers'  obligation  to  load, 
where  the  ships  have  been  delayed  by  perils  oli 
the  sea,  which  are  excepted,  or  by  towage  which. 
is  allowed  by  the  charterparty.  Potter  v.  Burrell, 
QQ  L.  J.,  Q.  B.  63  ;  [1897]  1  Q.  B.  97  ;  75  L.  T. 
491  ;  45  W.  E.  145  ;  8  Asp.  M.  C.  200— C.  A. 

"Now  Sailed  or  about  to  Sail " — Waiver. J 

—  The  description  in  a  charterparty  of  the  ship  as- 
"  now  sailed,  or  about  to  sail,"  held  to  be  of  the- 
substance  of  the  contract,  and  not  a  rcpresenta- 
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tion ;  and  that  those  words  were  a  condition 
precedent  to  the  contract,  and  not  a  mere  war- 
ranty. The  charterers  could  therefore  have 
(refused  to  load.  Bent  sen  v.  Taylor,  63  L.  J.. 
■Q.  B.  1.5  :  [1893]  2  Q.  B.  27i  ;  4  K.  510  ;  69  L.  T. 
487  ;  42  W.  R.  8  ;  7  Asp.  M.  C.  385—0.  A. 

Where  charterers  have  a  right  to  repudiate  the 
contract,  but  induce  the  shipowner  to  send  the  ; 
«hip  to  the  port  of  loading  in  the  belief  that  they  ^ 
would  only  claim  damages  in  respect  of  increased  | 
freight   and   insurance  premium: — Held,   that 
they  had  waived  their  right  to  insist  on  the  non- 
fulfilment  of  the  condition,  and  were,  therefore, 
liable  for  the  freight.    lb. 

Sail  with  the  next  Wind.] — Defence  to 

action  for  freight  that  the  ship  did  not  sail  with 
the  next  wind  : — Plea  lield  bad.  Constable  v. 
Clocery,  infra,  col.  300. 

Quarantine.] — By   a  charterparty  of  a 

steamshijj  it  was  agreed  that  she  should  go  to 
■'•three  safe  loading  jilaces"  between  two  named 
ports,  and  there  load  from  the  charterers  a  cargo 
of  oranges,  and  being  so  loaded  proceed  to  Lon- 
don .  .  .  and  deliver  the  .same  pursuant  to  bills 
■of  lading  .  .  .  (the  act  of  God  .  .  .  and  all 
dangers  of  the  seas,  rivei's,  and  steam  navigation 
of  what  nature  and  kind  soever  during  the  said 
voyage,  always  excepted),  and  the  charterers 
thereby  promised  to  load  the  cargo,  and  stipu- 
lated, after  a  provision  for  working  and  laydays, 
that  "  should  the  steamer  not  be  arrived  at  first 
loading  port  free  of  pratique,  and  ready  to  load 
on  or  before  the  15th  of  December  next,  char- 
terers have  the  option  of  cancelling  or  confirming 
this  charterparty."  By  dangers  of  the  seas  the 
Bteamer,  although  arrived  at  the  first  loading 
port,  was  not  free  of  pratique  and  ready  to  load 
on  the  15th  of  December,  and  the  charterers 
therefore  cancelled  the  cliarteri)arty.  At  the 
trial  of  an  action  against  them  for  not  loading 
the  cargo,  the  judge  left  to  the  jury  the  disputed 
question  whether  the  port  was  a  "safe  loading 
j)lace,"  and  they  found  in  the  affirmative  : — Held, 
that  the  excepted  dangers  clause  applied  only  to 
the  voyage,  and  not  to  the  clause  giving  the 
■option  to  cancel  the  charterparty  if  the  ship  was 
not  ready  to  load  on  the  day  fi.xed.  and  therefoie 
the  cancellation  was  justified.  ISuiith  v.  Dait, 
54  L.  .J..  Q.  B.  121  ;  14  Q.  B.  D.  105  ;  .52  L.  T. 
218  ;  33  W.  K.  455  ;  5  Asj).  M.  C.  360. 

A  ship  has  not  arrived  witliin  the  meaning  of 
a  charterparty  provision  requiring  the  cliarterer 
to  load  within  a  fixed  time  aft«_-i-  lici'  arrival,  if 
she  cannot  Ik-  loaded  l>y  reason  of  '|uaiantine 
unknown  to  lx)th  parties  when  the  charteiparty 
was  entered  into.  Lord  Blackbuni's  opinion  in 
J 1 11(1  noil  v.  Edr,  and  Poxtlrtlniuite  v.  Frophind, 
col.  472,  considered.  Wliifr  v.  Stcumxhip  Win- 
cheHtPi-  Co..  13  Ct.  of  Scss.  Gas.  (4tii  ser.)  524. 

A  ship  that  has  not  obtained  pratique,  and  is 
prohibited  by  legulatioiis  of  the  port  fi-oni  oni- 
municating  with  the  shore,  is  not  '-ready  to 
loa<l  "  within  the  meaning  of  those  words  in  a 
■chaT-terparty,  The  Aiinfim  Friam,  Smith  v. 
Dart.  6  K.  739  ;    71    ]/.  T.  27  ;    7  Asp.  M.  G.  503. 

"Leave   Amsterdam,"]  —  A    ship    was 

■chartered  to  "sail  and  proci.'ed  frf)m  Amsteidain 
■with  all  convenient  speed  to  Liverpool,  Xo  leave 
Amsterdam  not  later  than  all  (/eV)  March."  On 
the  3uth  of  March  the  ship,  having  a  portion  of 
her  ballast  on  board,  left  the  docks  at  Amsterdam, 
and  on  the  same  evesuing  got  to  the  entrance  of 
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the  North  Holland  Canal.  On  the  31st  of  March 
she  proceeded  to  Alkmaar,  where  she  remained 
during  the  1st  and  2nd  of  April,  taking  in  the 
remainder  of  her  ballast.  On  the  3rd  of  April  she 
proceeded  on  her  voyage,  and  (juitted  Nieuwediep, 
and  arrived  at  Liverpool  on  the  17th  : — Held, 
that  the  term  "leave  Amsterdam  "  did  not  meaa 
"sail  on  her  voyage  from  Amsterdam,"  and  con- 
sequently the  stipulation  in  the  charterparty  had 
been  complied  with.  Tan  Baggen  v.  Ba'tnes,  9 
Ex.  523  ;  2  G.  L.  11.  543  ;  23  L.  J.,  Ex.  213. 

Where  Accident  within  Exceptions.] — 

A  merchant  at  Liveqiool  entered  into  a  charter- 
party  with  the  o\\-ner  of  the  ship  as  follows  :  "It 
is  mutually  agreed  between  the  owner  of  the 
good  ship  '  Zwaan.'  now  at  Amsterdam,  and  to 
sail  from  thence  for  Liverpool  on  or  before  the 

15th  of  March  next,  and ,  of  Liverpool,  that 

the  ship,  being  tight,  staunch  and  strong,  shall 
with  all  convenient  speed  be  made  ready,"  «fcc., 
as  in  the  usual  printed  form  of  charterparty. 
The  exception  was  as  follows  : — "  Restrictions 
of  princes  and  rulers,  the  dangers  and  accidents 
of  the  seas  and  navigation,  the  act  of  God,  fire, 
pirates  and  enemies,  throughout  this  charter- 
party  always  excepted."  The  shij)  did  not  sail 
from  Amsterdam  in  consequence  of  what  was 
admitted  to  be  "  the  act  of  God  "  : — Held,  that 
notwithstanding  the  words  "  throughout  this 
charterparty,"  the  sailing  of  the  ship  from 
Amsterdam  on  the  15th  of  March  was  a  con- 
dition precedent  to  the  obligation  of  the  char- 
terer to  take  and  load  the  ship.  Crnukewlt  v. 
Fletcher,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153 ;  5 
W.  R.  348.     Sec  ahv  canes  post,  col.  277. 

To   Sail   Direct.]  —  By   a  charterparty 

between  the  owner  and  the  captain  of  a  ship  and 
the  chartered  agent  abroad,  for  the  carriage  of 
timber  from  Riga  to  Portsmouth  at  a  stipulated 
rate  per  load,  the  former  bound  himself,  after 
receiving  his  cargo  on  board,  to  sad  with  the 
first  favourable  wind  direct  to  the  port  of  Ports- 
mouth. The  ship,  however,  unnecessarily  entered 
the  harbour  of  Gopeidiagen,  where  she  was 
detained  several  weeks,  by  means  whereof  the 
charterer  was  put  to  considerable  expense  in 
having  fresh  insurances  effected  \\\wn  the  cargo. 
In  an  action  for  the  fieight  : — Held,  that  the 
covenant  to  sail  direct  to  Portsmouth  was  not  a 
condition  precedent  ;  and  that  the  deviatioa 
coulil  not  be  given  in  evidence  eitlier  as  a  bar  to 
tlie  action  or  to  diminish  the  damages.  Horn.' 
niann  v.  To^ilte,  1  Gamp.  377  ;   10  R.  R.  747. 

;  A  shipowner,  by  charterparty  of  October  iJOth, 
1832,  agreed  to  go  in  ballast  from  P.  to  St.  M., 
and  bi  ing  back  a  cargo  of  fruit  direct  to  L.  ;  the 
charteier  was  to  be  allowed  thirty-five  running 

!  days  for  loading  and  unloading,  to  commence  on 

I  December  1st  then  next  :  and  if  the  vessel  did 
not  arrive  at  SI.  M.  by  the  31st  January,  1.S33, 
the  charterer  was  to  be  at  liberty  to  res(!in<l  the 
(•harleri)arty  : — Meld,  that  the  sliijiowner  was 
bound  to  proceed  at  once  to  St.  M.,  and  wa.s  not 
at  liberty  to  make  aii  intermediate  voyage  for 

'his  own  puiposes,  although,  notwithstandinfj 
such  intermediate  voyage,  lie  arrived  ;it  Si,  M. 
before  tli(!  31. si  .Januarv,  1.S33.  M-Audnw  v. 
Adamx,   4  M.  &  Sc.  517;  1   Ring.  (N.C.)  29  ;  3 

L.  J.,  G.  P.  236. 

I 

!      Waiver.] — By  a  charterparty   made  at 

!  Malta,  dated  the  24th  of  Febniary,  1854,  the 
I  chartered  .ship  was  described  as  "  coppered  A  l,o£ 


2G7 


SHIPPING— XL  CharterparUj. 


Malta "   of  a  certain  measurement,    "  now    at  i  Lloyd's  as  about  to  sail  with  the  first  convoy, 
anchor  at  this  port."  and  it  was  agreed  that  she  |  The  plaintifE  shipped  goods  in  her,  and  insurecl 


being  tight,  staunch,  and  strong,  and  properly 
manned,  and  every  way  fitted  for  the  voyage, 
should,   with  all  convenient   speed,   proceed  in 
ballast  to  Alexandria,  in  Egypt,  and  there  loatl 
from  the  charterer  a  cargo  of  beans  and  wheat. 
At  the  date  of  the  charterparty  the  ship  was  not 
coppered,  nor  was  she  lying  at  anchor  in  port, 
nor  had  she  obtained  her  register.     She  was  an 
entire  new  vessel,  in  dry  dock,  her  coppering 
being  in  course  of  completion.      The  ship   was 
not  ready  to  sail  until  the  28th  of  March,  and, 
from  the  state  of  the  weather,  she  did  not  sail 
until    the    30th   of   that   month,    and    reached 
Alexandria  on  the  12th  of  April.     No  objection 
was  made  by  the  charterer,  at  the  time  of  the 
delay.     On  her  arrival  the  master  gave  notice  to 
the  "charterer" s  agent  there  that   he   would   be 
ready  to  receive  cargo  on  the  14th  of  that  month. 
Before  the  ship's  arrival  at  Alexandria,  the  char- 
terer's agent  had  made  a  cession  to  the  charter- 
party,  and  the  agent  referred  the  master  to  the 
cessionary,  informing  him  that  his  principal  had 
nothing  more  to  do  with  the  charterparty  than 
to  guarantee   the    solvency   of    the    cessionary. 
Freights  had  fallen  considerably  below  the  rates 
named  in  the  charterparty  between  the  date  of 
the    charterparty   and  the  date  of  the  cession. 
The  cessionary  sought  to  invalidate  the  cession 
on   account  of  the  delay  in  the  arrival  of  the 
ship,  and  on  that  ground   refused   to   give   the 
captain   any   cargo.      The    captain    refused    to 
acknowledge  the  cessionary  or  release  the  char- 
terer, but  at  the  same  time  expressed  his  readiness 
to  receive  a  cargo  from  any  one  under  the  order 
of  the  charterer's  agent.     The  ship  lay  at  Alex- 
anckia  waiting  for   cargo  the  whole  of  her  lay 
days  and  the  ten  demurrage  days,  but  received 
no  cargo  from  the  charterer.     The  captain  after- 
wards took  a  small  cargo  and  returned  to  Malta. 
In  an  action  brought  by  the  shipowner  against 
the  charterer  in  Malta  : — Held,  first,  that  it  was 
unnecessary  to  determine  whether  the  completion 
of  the  coppering  of  the  ship  was  a  condition  pre- 
cedent   or    not   to   the   maintaining    an  action 
against  the  charterer,  as  it  was  clear  that  that 
statement  had  reference  to  the  time  of  sailing 
and  not  to  the  date  of  the  charterparty.     JDimrch 
v.  Covlett,  12  Moore,  P.  C.  199.     And  see  Beiitson 
V.  Taylor,  supra,  col.  265,  as  to  waiver. 

Held,  secondly,  as  to  the  stipulation  that  the 
ship  should  sail  "  with  all  convenient  speed," 
that  as  the  parties  had  not  expressly  stated  for 
themselves  in  the  charterparty  that  unless  the 
ship  sailed  on  a  specified  day  the  charterparty 
was  to  be  at  an  end,  and  as  the  charterer 
resided  at  Malta  and  had  made  no  objection  at 
the  time  to  the  delay,  or  had  given  evidence  that 
any  other  loss  than  that  occasioned  by  the  falling 
of  "freights  had  taken  place  in  consequence  of 
the  delay,  his  position  was  not  thereby  altered, 
and  an  action  was  therefore  maintainable  against 
the  charterer  upon  the  charterparty.     lb. 

To  Sail  with  Convoy.] — The  owner  of  a  ship  is 
bound  by  a  representation  of  his  broker,  who 
put  up  the  ship  at  the  Eoyal  Exchange,  and 
at  the  coffee-house,  as  a  general  ship  warranted 
to  sail  with  convoy,  and  distributed  handbills  to 
the  same  effect.  Runquist  v.  Bitchdl,  3  Esp, 
64  ;  2  Camp.  5.56,  n. 


them  with  a  warranty  that  the  ship  would  sail« 
with  convoy.  I5efore  the  ship  sailed  prelimi- 
naries of  peace  were  signed,  and  the  ship  sailed^ 
without  convoy,  none  being  appointed  by  the 
government,  but  with  French,  Spanish,  and' 
American  passports.  No  notice  of  her  sailing- 
without  convoy  was  given  to  the  plaintiffs. 
The  ship  was  lost  in  collision  the  day  after  she 
sailed.  The  plaintiffs  sued  the  defendants  for 
breach  of  contract,  whereby  they  lost  the  benefit 
of  their  insurance  : — Held,  that  they  were  entitled^ 
to  recover.     PhtUps  v.  Baillie,  3  Dougl.  374. 


No     Convoy  —  Loss    of    Insurance 

Damages.] — The  defendant   put  up  a  ship 


To  Sail  with  Convoy — Warranty  or  not.] 

— A  ship  advertised  to  sail  with  convoy  was 
blown  out  of  the  Downs,  whilst  waiting  for  con- 
voy, and  eventually,  after  endeavouring  to  put 
into  Falmouth  to  wait  for  convoy,  sailed  for 
Grenada  without  convoy,  and  was  taken.  There 
was  no  mention  of  convoy  in  the  bill  of  lading. 
In  an  action  by  the  cargo  owner  against  the 
shipowner  for  having  lost  the  benefit  of  his. 
insurance  through  the  ship  sailing  without  con- 
voy, a  verdict  was  given  for  the  defendant  ;  but 
a  new  trial  was  directed  in  order  that  the  ques- 
tion whether  the  advertisement  amounted  to  a 
warranty,  and  as  to  the  effect  of  the  omission  of 
mention  of  convoy  in  the  bill  of  lading  might  be 
argued.  Snell  v/^Iarryatt,  Abbott  on  Shipping, 
13th  ed.  357. 

To  Arrive  at  Port  of  Loading.] — Proviso  in  a 
charterparty,  that,  if  a  ship  did  not  arrive  at  her 
j)ort  of  loading  on  or  before,  &c.,  unless  pre- 
vented by  stress  of  weather  or  unavoidable 
impediment,  the  freighter  should  not  be  obligedl 
to  ship  a  cargo  : — Held,  that,  if  ordinary  diligence 
was  used  in  the  voyage  to  reach  the  port  of  load- 
ing, the  owners  were  within  the  exception  of  the 
proviso,  though  the  ship  was  delayed  till  after- 
the  stipulated  time  by  causes  which  extraordinary 
exertion  might  have  counteracted.  Grander  v. 
Beiit,  M.  &  M.  475  ;  31  R.  R.  752. 

Where  a  ship  was  fi'eighted  to  go  in  ballast  to 
Jamaica,  and  bring  home  a  cargo,  and  the 
freighter  undertook  to  provide  a  fuU  cargo  fur 
her  in  time  for  the  July  convoy,  provided  she- 
arrived  out  and  was  ready  by  the  25th  of  June  : — 
Held,  where  she  did  not  arrive  out  till  after  the 
25th  of  June,  that  the  freighter  was  entirely  dis- 
charged  from  his  contract  to  furnish  a  cargo. 
Sliculfuvth  V.  ILnjQin,  3  Camp.  385. 

Where  the  plaintiff  covenanted  that  on  the 
arrival  of  a  ship  at  a  certain  port,  he  would 
receive  the  defendant's  cargo,  and  snil  for 
England  therewith  with  the  next  June  convoy, 
provided  the  ship  arrived  and  was  ready  to  load! 
sixty-five  running  days  before  the  sailing  of  such 
convoy  : — Held,  that  it  was  not  a  condition  pre- 
cedent to  the  defendant's  part  of  the  contract 
that  the  ship  should  so  arrive,  but  he  was  stiU' 
bound  to  supply  a  cargo  under  a  stipulation  to 
that  effect  in  the  contract.  Beffel  v.  Bruclde- 
bank,  4  Price,  36  ;  3  Bhgh,  561. 

"Always  Afloat"— Neap  Tides— Lighterage 
—  Demurrage.]  —  By  a  charteri)arty  the  "C." 
(described  as  expected  ready  to  load  about  the 
10th  of  April)  was  to  proceed  to  the  North  Dock, 
Swansea,  and  there  load,  always  ahoat,  a  full  and 
complete  cargo  of  about  2.100  tons  of  fuel.  It 
was  also  agreed  that  if  the  ■'  C."  was  unable  to 
at    complete  loading  at  the  Nor*^h  Dock,,  the  chao;- 
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terers  were  to  bear  the  expense  of  lighterage 
necessary  to  enable  her  to  complete  her  loailing 
elsewhere.  The  "  C."  arrived  at  the  North  Dock 
on  the  30th  of  April,  and  having  there  loaded 
about  1,916  tons  of  fuel,  was  removed  by  her 
master  from  the  dock,  and  the  remainder  of  her 
cargo  was  taken  to  her  in  lighters.  This  was  done 
because,  the  tides  being  neap,  the  "  C."  would  have 
been  unable  to  cross  the  sill  of  the  North  Dock 
when  fully  laden,  and  would  have  been  detained 
there  about  a  week,  though  there  was  sufficient 
water  in  the  dock  for  her  to  have  completed  her 
loading  remaining  always  afloat  : — Held,  that 
the  "  C."  was  not  "  unable  to  complete  her  loading 
at  the  North  Dock,"  and  that  the  fear  of  deten-  j 
tion  by  being  neaped  did  not  justify  her  removal 
by  the  master.  The  Curfew,  60  L.  J.,  Adm.  53 ; 
[1891]  P.  131  ;  64  L.  T.  330  ;  39  W.  R.  367  ; 
7  Asp.  M.  C.  29. 

Damages.] — The  defendant  having  guaranteed 
that,  in  consideration  of  the  plaintiff's  shipping 
goods  by  his  ship,  she  should  sail  with  or  before 
any  other  vessel  in  the  berth,  under  penalty  of 
forfeiting  half  the  freight,  and  another  ship 
having  sailed  before  her,  and  the  only  plea  being, 
payment  into  court : — Held,  that  the  sailing  of 
the  vessel  with  or  before  any  other  was  the  event 
intended  to  be  secured  ;  that  the  half  freight  was 
therefore  recoverable  as  liquidated  damages  ;  and 
that  it  was  unnecessary  for  the  plaintiff  to  give 
evidence  of  any  actual  damage  sustained  by  him. 
Sparrow  v.  Parix,  7  H.  &  N.  594  ;  31  L.  J.,  Ex. 
137  :  8  Jur.  (N.s.)  391  ;  5  L.  T.  799. 

When  a  contract  was  made  in  the  following 
terms  : — "We  undertake  to  ship  for  you  by  the 
'  Warrior  Queen,'  guaranteeing  that  she  sails 
not  later  than  the  fii-st  week  in  July,  or  forfeit 
2g.  6d.  per  ton,  300  or  400  packages,  one-third 
yarn,  at  a  through  rate  of  42.s'.  Gd.,  free  of  com- 
mission, provided  they  are  forwarded  per  M.  &.  Co., 
on  or  Vjefore  the  29th  inst.  ;  "  and  the<1cfendant, 
in  answer  to  a  declaration  for  breach  of  the  con- 
tract by  reason  of  the  nonshipment  of  a  portion 
of  the  packages  so  sent,  jileaded  the  payment  of 
2s.  6d.  per  ton  on  the  packages  as  and  for  the 
forfeit  according  to  the  agreement  : — Held,  that 
the  plea  was  good.  IImi(jh  v.  Escomhc,  4  L.  T. 
517. 

Kepresentation  or  Warranty — Ship  not  at 
Place  Named.] — Assumpsit  dii  chai'teiparty  by 
which  defendant  hired  a  sliiji  from  plaintiff  to  go 
to  Cronstadt,  and  there  take  a  full  cargo  of 
tallow  and  deals,  &c.,  anil  proceed  to  London  ; 
allowance  for  lay  daj's  and  demurrage  ;  aver- 
ment that  the  slii[)  went  to  Cronstadt ;  breaches 
that  the  defendant  did  not  load  a  cargo  as 
agreed,  but  siiipped  deals  only  and  not  tallow  : 
and  that  he  detained  the  shij)  beyond  the  time 
agreed  on,  wliereby  the  plaintiff  earned  less 
freight,  and  lost  the  u.se  of  his  ship  during  her 
detention.  Plea,  that  plaintiffs  liad  rei)res(iitcd 
that  the  ship  was  at  W.,  and  that  plaintiff  hail 
entered  into  the  charterjjarty  on  that  under- 
standing, whereas  she  was  not  at  W.  Replication, 
that  at  the  time,  &c.,  the  plaintiffs  also  stated  to 
the  defendants,  and  it  was  mentioned  in  the 
chartcrparty,  that  the  shi])  was  on  a  voyage 
from  W.  to  H.,  and  the  plaintiffs  believed  she 
was  at  W.,  whereas  she  had  sailed  from  W.  for 
H.  Rejoinder,  that  the  representation  men- 
tioned was  in  the  chartcrparty.  and  was  part  of 
the  contract,  and  that  the  shij)  was  not  at  the 
time,  &c.,  at  W.  : — Held,  on  special  demuner, 


that  the  mere  representation  as  alleged  in  the 
[ilea  was  no  answer  to  the  declaration  ;  and  that 
the  rejoinder,  if  it  alleged  a  warranty,  was  a 
departure.  Elliott  v.  Von  Glelm,  13  Q.  B.  632  ; 
18  L.  J.,  Q.  B.  221. 

Held,  by  Erie,  J.,  that,  if  the  rejoinder  had 
not  been  a  departure,  the  breach  of  warranty 
would  not  have  been  an  answer  to  the  action, 
the  defendant  having  to  some  extent  availed 
himself  of  the  contract.     Ih. 

Covenant  that  Ship  should  Arrive  by  Named 
Day — Non-arrival — Refusal  to  Load.] — A  ship- 
owner covenanted  that  his  ship  should  sail  from 
M.  for  W.,  and  the  chartcrparty  contained  a 
proviso  that  if  the  ship  should  not  arrive  at  W. 
by  a  day  named  the  freighter  should  be  at  liberty 
to  load  her  or  not  as  he  pleased.  In  an  action 
by  the  freighter  against  the  shipowner  for  not 
sailing  for  W.,  the  defendant  pleaded  that  he 
was  prevented  by  weather  from  sailing  and 
arriving  at  W.  by  the  day  named  : — Held,  on 
demurrer,  that  the  defendant  was  liable,  having 
undertaken  that  his  ship  should  arrive  by  the 
day  named.  Shubricli  v.  Salntond,  3  Burr. 
1637. 

Covenant — Ready  to  Sail  by  Day  Named.] — 
The  plaintiff  by  chartcrparty  covenanted  that 
his  ship  should  be  ready  to  sail  by  a  day  named 
to  load  figs  at  Naples,  and  return  to  Topsham  ; 
and  the  defendant  covenanted  to  pay  freight  for 
the  same.  The  plaintiff  sued  the  defendant  for 
freight ;  the  defendant  i)leaded  that  the  ship 
was  not  ready  to  sail  by  the  day  named,  whereby 
he  lost  his  profit.  Denmrrer  to  plea  allowed,  the 
covenants  being  reciprocal.  S/iuwer  y.  Cudmurr, 
Sir  Th.  Jones,  216. 

Covenant  to  Unload  and  Sail.] — Covenant  in 
cliarterparty  that  the  shi])  having  unloaded  at  T. 
would  sail  for  D.,  and  there  load  defendant's 
cargo.  She  did  not  unload  at  T. : — Held,  that 
her  unloading  at  T.  was  not  a  condition  precedent 
to  recovery  of  freight,  but  a  separate  covenant. 
OJilsin  v.  Dnunmond,  4  Dougl. 357  ;  2  Chit.  705. 


iv.  Capacity. 

Description  of  Warranty.] — To  an  action  for 
not  loading  a  shiii  aecoiding  to  the  terms  of 
a  chartcrparty,  in  which  tlie  shipowner  was 
dcscril)edas-'of  flic  ship  'A.,'  of  t  lie  measurement 
of  18(J  to  200  tons,  or  tiiereabouts,"  the  charterer 
pleaded  that  by  the  chartcrparty  the  shij)  was 
warranted  to  be  of  the  mea.'jurcment  of  180  tons 
to  200  tons,  or  thereabouts;  and  that  the  shij) 
was  of  a  measurement  greatly  and  unriiasonahiy 
exceeding  200  tons,  ami  was  not  of  the  measure- 
ment of  180  tons  to  200  tons,  or  thereabouts  ; 
whereupon  he  did  not  loail  :— Held,  that  the 
plea  was  not  proved,  inasinnch  as  the  statement 
of  tonnage  in  the  chartcrparty  was  matter  of 
description  only,  and  did  not  amount  to  a 
warranty  Hn'rltrr  v.  Wiiidlr,Ct  VA.  k.  lU.  675  ; 
25  L.  J.,  Q.  15.  319  ;  2  Jur.  (.N.8.)  1069  ;  4  W.  R. 
603— Ex.  Ch. 

A  cargo  of  guano  was  shippe<l  from  the  Chincha 
Islands  to  London,  by  the  "  Oriente."  The 
"Oriente,"  having  become  disabled,  put  into 
Valjiaraiso,  was  condemned,  and  her  cargo  taken 
out  of  her.  The  captain,  "  for  account  and  risk 
of  the  owner  of  the  cargo,"  chartered  the  "  Fairy 
Queen"  to  take  on  "the  cargo  brought  by  tho 
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'  Oiicnte,"  bfiiijx  4  70  tons  more  or  less,  not  exceed- 
iiiij;  what  she  eaii  reusoiuibly  stow,"  at  the  rate  of 
.')/.  :2.v.  (!(/.  per  ton.  The  owner  of  the  cargo  had 
an  agent  at  Valparaiso,  of  which  the  captains  of 
the  "Oriente"  and  the  "Fairy  Queen"  were 
aware,  but  no  reference  was  made  to  him.  After 
the  guano  had  been  loaded  on  board  the  "  Fairy 
Queen,"  the  cai)tain  of  that  vessel  said  that  he 
had  not  more  than  350  tons  on  board  :  and 
ultimately  the  captain  of  the  "Oriente"  agreed 
that  freight  should  be  paid  on  the  full  quantity 
of  guano  mentioned  in  the  charterparty  ;  and  in 
order  to  carry  out  the  agreement,  a  bill  of  lading 
was  signed  by  the  captain  of  the  "  Fairy  Queen," 
making  the  guano  deliverable  to  M.  &  Co.,  the 
agents  for  the  general  average  settlement  of  the 
'•  Oriente,"  or  their  assigns,  he  or  they  paying 
freight  for  the  guano  as  470  tons,  as  per  charter- 
party  : — Held,  that  the  charterparty  contained 
no  warranty  that  the  cargo  amounted  to  470  tons 
more  or  less  ;  and  therefore  the  owners  of  the 
cargo  were  not  li;.ble  under  the  charterparty  for 
not  loading  a  full  cargo.  Gihhs  v.  Grei/,  2 
H.  &  N.  22  ;  26  L.  J.,  Ex.  286  ;  3  Jur.  (n.s.)  543  ; 
5  W.  R.  608. 

A  charterparty  provided  that  the  ship  should 
load  a  cargo  of  creosoted  sleepers  and  timber, 
the  charterers  to  have  the  option  of  shipping  200 
tons  of  general  cargo,  and  contained  the  follow- 
ing words  :  "  Owners  guarantee  ship  to  carry  at 
least  about  90,000  cubic  feet,  or  1,500  tons  dead- 
weight." A  lump  sum  was  payable  as  freight. 
The  ship  was  in  fact  able  to  load  no  more  than 
65,000  cvibic  feet,  equivalent  to  1,120  tons  dead- 
weight of  such  cargo.  In  an  action  by  the 
charterers  against  the  owneis  for  damages  : — 
Held,  that  the  words  above  mentioned  did  not 
amount  to  a  guarantee  that  the  ship  would  carry 
90.000  cubic  feet  of  the  specified  cargo.  Carnegie 
v.  Conner,  59  L.  J.,  Q.  B.  122  ;  24  Q.  B.  D.  45  : 
61  L.  T.  691  ;  6  Asp.  M.  C.  447. 

Condition  Precedent.] — Where,  by  a  charter- 
party  made  at  Liverpool  for  a  voyage  from 
Liverpool  to  Sydney,  the  charterer  agieed  to  pay 
for  the  use  and  hire  of  the  ship,  in  respect  of  the 
voyage,  1,550Z.  in  full,  on  condition  of  her  taking 
a  cargo  of  not  less  than  1,000  tons  of  weight  and 
measurement  : — Held,  that  the  stipulation  or 
condition  of  the  ship  taking  a  cargo  of  not  less 
than  1,000  tons  of  weight  and  measurement  was 
not  a  condition  precedent ;  and  that,  even  if  it 
was  so  originally,  the  charterer  having  had  a 
substantial  part  of  the  consideration  for  his 
promise  to  pay,  could  not  plead  it  in  bar.  Past 
V.  Dowie,  5  B.  &  S.  20  ;  34  L.  J.,  Q.  B.  127  ;  13 
W.  R.  459— Ex.  Ch. 

Measurement  of  Cargo,  how  ascertained.] — By 

a  charterpaity  it  was  agreed  that  "a  shii)  should 
load  a  cargo,  and  proceed  to  a  port  in  Great 
Britain,  and  deliver  the  same  on  being  paid 
freight  at  and  after  the  rate  of  'ios.  per  180 
Fnglish  cubic  feet  taken  on  board,  as  per  Gothen- 
burg custom"  : — Held,  that  the  freight  was  to 
be  ascertained  by  measuring  the  cargo,  accord- 
ing to  the  method  used  at  Gothenburg,  and  not 
according  to  the  method  used  at  the  port  of 
discharge.  The  Shandinav,  51  L.  J.,  Adm.  9:' — 
C.  A. 

As  to  Weight.] — By  a  charterparty  made  at 
Liverpool  for  a  voyage  from  Liverpool  to  Sydney, 
the  charterer  agreed  to  jxiy  for  the  use  and  hire 
of  the  ship,  in  respect  of  the  voyage,  1,550Z.  in 


full,  on  condition  of  her  taking  a  cargo  of  not 
less  than  1. ()()()  tons  of  weight  and  measurement : 
— Held,  that  1,000  tons  of  weight  and  measure- 
ment meant  1,000  tons  of  a  cargo  of  goods  in  the 
ordinary  proportions  of  the  port  of  lading,  viz. 
one  third  weight  and  two-thirds  measurement, 
and  not  as  for  the  Sydney  market,  in  which  the 
proportion  is  two-thirds  weight  and  one-third 
measui'ement.     Pu!<t  v.  Daivie,  supra. 

In  Fresh  or  Salt  Water.] — A  charterparty 
contained  a  guarantee  that  a  vessel  should  carry 
3,000  tons  dead  weight  upon  a  draught  of  twenty- 
six  feet  of  water  :  — Held,  that  both  parties  to  the 
charter  must  liave  contemplated  loading  a  cargo 
in  the  river,  and  that,  consequently,  the  guarantee 
would  ajiply  to  fresh  as  well  as  to  salt  water. 
The  Norway  (^Oaniers)  v.  A.ihbuinier,  3  Moore, 
P.  C.  (N.s.)  245  ;  Br.  &  Lush.  404  :  11  Jur.  (N.S.) 
892  ;  13  L.  T.  50  ;  13  W.  R.  1085. 

Marginal  Note  —  Guarantee  as  to  Ship's 
Capacity— Stowage  of  Machinery  and  Coal.] — 
By  a  charterparty  made  between  the  respondents 
and  the  appellants  it  was  agreed  that  the 
appellants'  vessel  should  proceed  to  Glasgow  and 
thei'e  "load  all  such  goods  and  merchandise  as 
the  charterers  should  tender  along-ide  for  ship- 
ment, not  exceeding  what  she  could  reasonably 
stow  and  carry,"  &c.  It  was  provided  that  the 
freight  should  be  a  lump  sum  of  2,200/.,  and  the 
charterparty  contained  this  guarantee : — "  Owners 
guarantee  that  the  vessel  shall  carry  not  less 
than  2.000  tons  dead  weight,"  and  this  provision  : 
••  Should  the  vessel  not  carry  the  guaranteed 
dead  weight  as  above  any  expenses  incurred 
from  this  cause  to  be  borne  by  the  owners,  and 
a  pro  rata  reductifm  per  ton  to  be  made  from  the 
first  payment  of  freight."  The  c^irgo  intended 
to  be  carried  was  a  genernl  cargo  consisting  iu 
jiart  of  railway  locomotive  machinerj',  and  a 
note  was  by  consent  of  the  parties  written  upon 
the  margin  of  the  charterparty  specif. ying  the 
"largest  pieces"  of  machinery  which  were  to  be 
included  in  the  cargo  by  number,  weight,  and 
measurement.  The  charterers  tendered  a  cargo 
not  in  excess  of  2,000  tons  dead  weight,  consist- 
ing of  railway  machinery,  including  locomotives 
and  tenders,  two  parcels  of  coals,  and  general 
goods.  The  large  pieces  of  machinerv  were  much 
more  numerous  than  specified  n  the  marginal 
note.  The  vessel  saile<l  with  only  1.691  tons 
dead  weight.  It  was  not  disputed  that  she  con- 
tained a  carrying  capacity  up  to  the  guarantee  ; 
and  it  was  admitted  that  2.000  tons  dead  weight 
of  the  cargo  tendered  could  not  have  been  carried 
on  the  vessel  unless  the  coal  had  been  packed 
with  the  machinery,  which  was  not  done.  The 
charterers  claimed  a  deduction  in  the  freight  : — 
Held,  that  the  marginal  note  amounted  to  a 
representation,  and  the  cargo  being  such  a  cargo 
as  was  not  contemplated,  and  the  fact  being 
that  the  vessel  carried  less  than  the  guaranteed 
dead  weight  because  the  charterers  tendeied 
large  machinery  in  excess  of  their  representation, 
they  were  not  entitled  to  the  benefit  of  the 
stii)ulation  for  reduction  of  the  freight,  and  the 
whole  lump  freight  was  payable  : — Held,  also, 
that  the  stowage  of  coal  among  machinery 
without  the  consent  of  the  shippers  of  the 
machinery  and  of  the  coal  was  not  proper 
stowage,  and  that  it  was  the  duty  of  the  respon- 
dents and  not  the  duty  of  the  appellants  to 
obtain  such  consent.  Mdckill  v.  Wright,  14 
App.  Cas.  106— H.  L.  (Sc.) 
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Quantity  of  Cargo  —  "About."]  —  Under  a 
charterparty  proviiling  that  the  ship  shall  load 
empty  petroleum  barrels,  as  many  as  may  be 
required  by  the  master,  say  about  5,000  ;  the 
word  "  about "  entitles  the  master  to  require  at 
his  option  the  shipment  of  10  per  cent,  more  or 
less  than  the  amount  specified.  Alcucli  v.  Lceuw, 
1  Cab.  &  E.  98. 

Freight — Vacant  Space.] — See  Potter  v.  New 
Zealand  Shijjjjing  Co.,  post,  col.  424. 

3.  Exemptions  fkom  Liability. 

"Perils  of  the  Seas."] — Where  there  is  an 
exception  in  a  charterparty  of  perils  of  the  sea.  a 
loss  from  the  ship's  running  foul  of  another  by 
misfortune  is  within  the  exception,  and  is  a  loss 
bj'  perils  of  the  sea.  Bidler  t.  Fisher,  3  Esp. 
67. 

A  vessel  chartered  for  a  voyage  from  the  Cape 
to  Hondeklip  Bay,  there  to  load  a  cargo  of  copper 
ore,  and  proceed  therewith  to  Swansea,  having 
loaded  part  of  her  cargo,  received  damage  to  her 
cai)stan  in  a  storm,  such  that  she  was  unable  to 
load  the  rest  of  her  cargo,  120  tons,  which  were 
read}-,  until  the  damage  was  repaired.  The 
master,  instead  of  running  for  the  Cape.  180  miles 
distant,  where  the  damage  could  have  been 
repaired,  i)roceeded  to  St.  Helena,  1,800  miles 
distant,  expecting  to  be  able  to  repair  there,  and 
intending  to  return  for  the  rest  of  the  cargo  ;  but 
not  being  able  to  get  repairs  at  St.  Helena,  he 
jiroceeded  to  Swansea  with  a  cargo  short  of  the 
120  tons.  The  shipowner  having  sued  the  under- 
writer upon  a  policy  of  insurance  upon  chartered 
freight,  as  for  a  total  loss  of  freight  upon  the  120 
tons  by  perils  of  the  sea,  the  jury  found  that  the 
master  acted  throughout  as  a  piudcnt  owner, 
uninsured,  would  have  acted  : — Held,  that  the 
.shipowner  could  not  recover,  for  that  the  master 
was  not  jtreventcd  by  perils  of  the  sea  from  i)ro- 
<;uring  repairs  and  earning  the  freight.  Pli'il/Kit 
V.  Swanii.  II  C.  B.  (N.s.)  270  :  30 L.  J., C.  P.  3.58  ; 
7  Jur.  (N..S.)  121(1  ;  5  L.  T.  183. 

The  exception  in  a  charterparty  of  perils  of 
the  sea  applies  not  only  to  the  vo^'age  contracted 
for,  but  also  to  the  jjreliminar}^  voyage  to  the 
])ort  of  loading.  Hudson  v.  Hill,  43  L.  J.,  C.  P. 
273  ;  30  L.  T.  555. 

Pleading.]  —  See  Wijnne  v.  Fellows,  Holt. 
446,  infra,  col.  300. 

Condemnation,] — The  capture  of  a  chartered 
ship,  and  coiidcMination  and  sale  by  a  decree  of 
a  vice-admiralty  court,  do  Tiot,  if  the  dcciee  is 
reversed  by  the  court  of  ap])eal  (although  more 
than  three  ycar.s  afterwards),  with  co.sts  and 
<lamagcs,  amount  to  a  ]»revention  ]>y  the  perils 
eiiuniciafeil  in  tlic  charter;  but  the  sliipfiwner 
is  boilnd  to  perforin  liis  contract  or  to  pay 
<lamagcs.  Tfie  Aewport,  Swabcy,  335;  6  VV.  ll. 
^^10— P.  C. 

Duration  of  Exception.] — A  charterparty  pro- 
vided that  a  ship  siiould  proceed  from  a  iK)rt 
where  she  was  lying,  toa  usual  loading-place,  aixl 
tlicic  load  a  full  andcoiiij)lete  cargo,  and  proceed 
to  a  certain  other  port.  The  charterparty  con- 
tained a  clause,  "  The  act  of  God,  tlie  Queen's 
enemies,  restraints  of  princes  and  rulers,  fire  and 
iili  and  every  other  dangers  and  ac(!idents  of 
the  seas  and  rivers  and  navigation,  of  whatever 
nature    and    kind    soever,  during    the  voyage, 
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always  excepted  "  : — Held,  that  the  passage  from 
the  port  where  the  ship  lay  to  a  usual  place  of 
loading  was  part  of  the  voyage,  and  within  the 
exception.  Barherx.  Jl- Andrew,  18  C.  B.  (n.s.) 
7.59  :  34  L.  J.,  C.  P.  191  ;  11  Jur.  (N.s.)  637  ;  12 
L.  T.  459  ;  13  W.  R.  779.  And  see  Bruce  v. 
Nicolojjulo,  infra,  col.  277. 

Obligation    to    repair    'Vessel    and    complete 

Voyage.] — The  exception  of  perils  of  the  sea 
contained  in  a  charterparty  will  not  relieve  the 
shipowner  from  his  obligation  to  complete  the 
voyage  by  carrying  the  cargo  to  the  port  of 
destination  in  the  chartered  ship,  if  the  damage 
caused  by  such  perils  is  capable  of  repair  withui 
a  reasonable  time  and  at  a  cost  not  exceeding  the 
value  of  the  ship  when  repaired.  Assicunizionl 
Generali  and  Schenher  v.  Bessie  Morris  Steam- 
ship Co.,  61  L.  J.,  Q.  B.  754  ;  [1892]  2  Q.  B.  652  j 
4  R.  33;  67L.T.218;  41  W.  R.83;  7Asp.M.C. 
217— C.  A. 

"  Perils  of  Navigation."]— H.,  by  a  charter- 
party,  engaged  a  vessel  of  G.,  name  to  be  given 
up  by  G.  to  H.  as  soon  as  known,  the  vessel  to 
proceed  from  the  port  of  Hull  to  the  port  of 
Alexandria,  with  liberty  to  G.  to  ship  cargo  on 
the  outward  voyage  to  Alexandria,  and  to  call  at 
intermediate  ports ;  the  ship  on  arriving  at  the 
port  of  Alexandria  to  take  in  a  cargo  to  be 
shipped  by  H.'s  agents  and  proceed  with  the 
same  at  a  certain  stipulated  rate  of  freight  to  be 
paid  by  H.to  G.  to  the  ports  of  Hull  or  London. 
The  ship  was  to  arrive  at  Alexandria  within  three 
weeks  of  November  15th.  1870.  but  the  charter- 
part}'  contained  the  usual  cxce|)tions  as  to  ])erils 
of  navigation.  The  shij)  did  not  ai-rive  at  the 
port  of  Alexandria  until  considerably  after  the 
margin  of  time  allowed  b}'  the  charterparty, 
whereby  H..  by  losing  the  market  for  his  cargo, 
sustained  damage.  The  delay  was  caused  by 
perils  of  navigation  within  the  exception  clause 
of  the  charterparty  arising  on  the  outward  voy- 
age from  Hull  to  Alexandria  to  take  in  H.'s 
cargo.  G.  jjleaded  the  exception  and  the  delay  : 
— Held,  that  the  plea  ailorded  an  answer  to  the 
action,  inasmuch  as  the  exception  in  the  charter- 
party  coveicd  dangers  of  navigation  occurring  on 
the  outward  voyage  befori'  H.'scai'g"  wassliipjied 
as  well  as  the  transit  with  his  cargo  on  board 
from  Alexandria  to  Hull  or  London.  Jfarrison\. 
Gurtlwrne.  26  L.  T.  508  ;  20  W.  R.  722  ;  1  Asp. 
M.  C.  303. 

Pirates.]  —  Pirates  arc  a  jieril  of  the  se.a 
within  the  meaning  of  a  charterparty  relieving 
the  shipowner  from  lial^ility  for  ])crils  of  the  sea. 
I'irkcrinij  V.  Jiarkley,  Styles,  132. 

Construction  —  "Accidents  of  the  Seas" 
and  "Unforeseen  Circumstances"  excepted — 
Stress  of  Weather — Deviation.] — The  owners  of 
a  steamship  agreed  liy  ciiartcrpaity,  excepting 
"dangers  and  accidents  of  tlie  seas,"  to  send  her 
to  ]5air<)W  to  load  iron  to  Ijc  at  Glasgow  not  later 
tlian  OctolK'r  14tli,  "unforeseen  circumstances 
excepted."  'i'hc  steamci',  wliicli  was  loading  coals 
at  (Jlasgow,  completed  her  cargo,  which  she 
delivered  at  Dul)lin,  but  owing  to  l>ad  wcathcrdid 
not  arrive  at  Barrow  until  Octolicr  16th.  She 
loaded  the  iron  on  October  17th.  Inxt  owing  toba<l 
wcathcrdid  not  arrive  at  (ilasgovv  until  October 
2<ith  : — Helil,  that,  since  under  fudinary  circum- 
stances of  weather,  the  ship  could  have  delivere<l 
licr  coals  at  Dublin  and  arrived  with  the  iron  at 
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Glasjow  on  October  14th,  the  jury  were  entitled 
to  rely  on  that  fact,  and  that  the  owners  were  not 
liable'.  Donaldson  v.  Little,  10  Ct.  of  Sess.  Ca. 
(tth  ser.)  -113. 

»<  Dangers  and  Accidents  of  Navigation  " — 
Collision.] — A  charterparty  proviiled  that  a  ship 
should  loail  a  caigo  of  coal  and  deliver  the  same 
at  the  port  of  discharge  at  a  freight  of  so  much 
per  ton  on  the  (luantity  delivered  (the  act  of 
God,  (fcc,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers  and  navigation 
always  excepted),  the  freight  to  be  paid  two- 
thirds  in  cash  ten  days  after  the  vessel's  sailing, 
and  the  remainder  in  cash  on  the  right  and  true 
<lelivery  of  the  cargo  agreeably  to  bills  of  lading, 
less  cost  of  coal  delivered  short  of  bill  of  lading 
quantity  : — Held,  that  a  collision  attributable 
solely  to  the  negligence  of  those  in  charge  of  the 
other  vessel  was  a  "  danger  or  accident  of  navi- 
gation "  within  the  meaning  of  the  charterparty, 
and  therefore  that  the  shipowners  were  not  liable 
in  respect  of  non-delivery  of  part  of  the  cargo 
shipped  caused  by  such  a  collision  ;  but  that  the 
charterers  were  entitled  nevertheless  under  the 
charterparty  to  set  ofE  the  cost  of  the  coal  so 
undelivered  against  the  balance  of  freight  pay- 
able on  delivery  of  the  remainder  of  the  cargo  at 
the  port  of  discharge.  Woudley  v.  Michell  (11 
Q.  B.  D.  47)  distinguished.  "  Garston''  Sa'dinf] 
Ship  Co.  V.  Hickie^56  L.  J.,  Q.  B.  38  ;  18  Q.  B.  l3. 
17  ;  55  L.  T.  879  ;  35  W.  R.  33  ;  6  Asp.  M.  C.  71 
— C.  A. 

♦'  Dangers  and  Accidents  of  the  Seas."] — Rice 
was  shipped  under  a  charterparty  and  bills  of 
lading  which  excepted  "dangers  and  accidents 
of  the  seas."  During  the  voyage  rats  gnawed 
a  hole  in  a  pipe  on  board  the  ship,  whereby  sea- 
water  escaped  and  damaged  the  rice,  without 
neglect  or  default  on  the  part  of  the  shipowners 
or  their  servants  : — Held,  that  the  damage  was 
within  the  exception,  and  that  the  shipowners 
were  not  liable.  Ilatniltoii  v.  Pandorf,  57  L.  J., 
Q.  B.  24  ;  12  App.  Cas.  518  ;  57  L.  T.  726  :  36 
\V.  R.  369  ;  52  J.  P.  196  ;  6  Asp.M.C.  212— H.  L. 
(E.) 

"Dangers  of  the  Seas  and  Rivers" — Timber 
Raft.] — Tnnber  had  been  towed  alongside  a 
vessel  lying  in  a  river  for  shiijment,  and  the 
master's  receipts  for  the  quantity  delivered  had 
been  received,  and  owing  to  a  rapid  current 
and  strong  wind  then  prevailing  the  usual  means 
for  securing  the  timber  proved  inefficient  and  a 
large  amount  was  lost : — Held,  that  the  loss  was 
a  loss  within  the  exception  of  a  charterparty 
excluding  all  "dangers  and  accidents  of  seas  and 
rivers."     Pijman  v.  Hurt,  1  Cab.  &  E.  207. 

EflFect  of,  on  Option  to  Cancel.] — See  Smith  v. 
Dart,  ante,  col.  265. 

Seaworthiness — Engineers'  Neglect — Error  or 
Negligence  of  Navigation.] — By  charterparty 
the  shipowner  was  exempted  from  liability  for 
"act  of  God,  the  Queen's  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  errors  or  negligence  of  navigation 
of  whatsoever  kind  during  the  said  voyage." 
The  ship  was  lost  through  failure  of  steam  power 
to  keep  oii  a  lee  shore.  The  failure  of  steam 
power  was  because  the  water  had  been  allowed 
to  get  too  low  in  the  boilers,  so  that  they  heated 
iind  contracted  suddenly  and  leaked  : — Held,  that 


the  loss  was  by  "  error  or  negligence  of  naviga- 
tion," and  that  the  owners  were  not  liable. 
Cunninqham  v.  Colvils,  16  Ct.  of  Sess.  Cas.  (4tb 
ser.)  295. 

Muddy  Water  in  Boiler.]  —  A  steamship 
charterparty  exempted  the  owners  from  liability 
for  "  act  of  God,  the  Queen's  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivers  and  (or)  errors  or  negligence  of  navigation 
of  whatsoever  nature  and  kind  during  the  said 
voyage."  The  ship  was  lost  through  the  break- 
down of  her  boiler  owing  to  muddy  water  that 
was  in  it  before  she  sailed.  The  charterers  sued 
the  owners  for  loss  of  cargo  : — Held,  that  thcr 
owners  were  liable,  as  the  ship  was  unseaworthy 
when  she  sailed.  Seville  Sulphur  and  Copper  Co: 
V.  Colvils,  15  Ct.  of  Sess.  Cas.  (4th  ser.)  616. 

"Restraints  of  Princes."] — In  an  action  for 
breach  of  a  charterparty,  by  which  it  was  agreed 
that  a  vessel  should  proceed  to  a  port  of  loading, 
and  after  loading  a  cargo  convey  it  to  a  foreign 
port,  the  act  of  God,  Queen's  enemies,  restraints 
of  princes  and  rulers,  fire  and  all  and  every  other 
dangers  and  accidents  of  the  seas  .  .  .  during  the 
voyage  excepted,  it  was  pleaded  that  before 
breach  there  was  a  war  between  the  country  of 
the  port  of  destination  and  another  country,  so 
that  the  performance  of  the  charterparty  became 
illegal,  and  the  shipowner  refused  to  perform  it : 
— Held,  that  the  plea  was  good,  as  the  blockade 
was  within  the  meaning  of  the  exception, 
"  restraints  of  princes,"  and  that  the  shipowner 
was  not  bound  to  have  proceeded  to  the  port  of 
loading,  or  to  have  waited  in  anticipation  of  the 
removal  of  the  blockade,  in  the  absence  of  any- 
thing to  lead  to  the  inference  that  it  would  be 
removed  within  a  reasonable  time.  Geipel  v. 
Smith,  41  L.  J..  Q.  B.  153  :  L.  R.  7  Q.B.  404  ;  2(V 
L.  T.  361  ;  20  W.  R.  332  ;  1  Asp.  M.  C.  268. 

Seizure  by  agents  of  British  government  with- 
out authority  (semble)  not  within  the  exception 
of  restraints  of  princes.  Erdiis  v.  Hutton,  2 
Man.  &  G.  954  ;  5  Scott  (N.R.)  670 ;  2  D.  P.  C. 
600;  12  L.  .J.,  C.  P.  17. 

Duration  of  Exception.] — The  plaintiff  ancJ 
the  defendants  agreed,  by  charterparty,  that 
a  ship  then  at  Liverpool,  of  which  the  plaintiff 
was  master,  should  with  all  convenient  speed  b& 
made  )  eady,  and  should,  at  Liverpool,  receive  ami 
load  from  the  charterer's  agents  a  full  cargo, 
and,  being  so  loaded,  should  proceed  to  Stettin 
and  deliver  the  same,  and  so  end  the  voyage, 
restraint  of  princes,  &c., during  the  voyage,  always- 
excepted,  and  the  ship  was  to  be  loaded  at  Liver- 
pool without  detention  ;  and  the  defendant  thereby- 
agreed  to  load  the  vessel  at  Liverpool,  as  in  the 
charterparty  stated,  with  the  cargo  at  Liverpool  r 
— Held,  that  the  exception  was  applicable  only- 
after  the  ship  had  quitted  Liverpool.  Crow  v. 
Falk,  8  Q.  B.  467  ;  15  L.  J.,  Q.  B.  183  ;  10  Jur.  374. 

A  vessel,  after  discharging  her  outward  cargo 
for  the  owners'  benefit,  was  to  proceed  to  Galatz 
or  Ibraila,  as  ordered  at  Constantinople  or  Suhna 
by  the  charterer's  agents,  and  there  load  a  cargo- 
of  corn,  and  therewith  proceed  homewards  ancV 
discharge  at  a  port  in  the  United  Kingdom,  and 
so  end  the  voyage  ;  restraints  of  princes  and 
rulers,  the  dangers  of  the  seas,  navigation,  fire, 
pirates  and  enemies  during  the  voyage  always, 
mutually  excepted  : — Held,  that  the  voyage  com- 
menced from  the  period  of  the  discharge  of  the 
outward  cargo,  and  that  the  exception  as  to  the 
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restraints  of  princes  applied  to  the  loading  at 
Ibraila,  where  the  vessel  proceeded ;  and,  conse- 
quently, that  it  was  a  good  plea  to  an  action  by 
the  owner  against  the  charterer,  for  not  loading 
a  cargo  at  Ibraila.  that  he  was  prevented  from 
loading  by  the  restraint  and  prohibition  of  the 
ruler  of  the  country  wherein  Ibraila  is  situate. 
Bruce  V.  XlcoJopulo,  11  Ex.  129  ;  3  C.  L.  R.  77.5  ; 
24  L.  J..  Ex.  321  ;  3  W.  R.  483.  And  see  Barker 
V.  M'Aiulreio,  supra,  col.  274. 

•'Queens  Enemies."] — When  a  charterparty 
contains  the  exception  '•  Queen's  enemies,"  an 
apprehension  of  capture,  founded  upon  circum- 
stances calculated  to  aflEect  the  mind  of  a  master 
of  ordinary  courage,  judgment  and  experience, 
will  justify  delay  in  port  during  the  continuance 
of  the  risk  ;  nor  is  such  delay  less  justifiable  in 
the  case  of  a  ship  belonging  to  a  belligerent 
nation,  but  carrying  a  neutral  cargo.  Tlte  Sun 
Roman,  41  L.  J.,  Adm.  72  ;  L.  R.  3  Adm.  583  : 
26  L.  T.  948  ;  1  Asp.  M.  C.  346.  Affirmed,  42 
L.  J..  Adm.  46  ;  L.  R.  5  P.  C.  301  ;  28  L.T.381  : 
21  W.  R.  393 ;  1  Asp.  M.  C.  603. 

Eeading  Charterparty  with  Bill  of  Lad- 
ing.]— When  a  charterparty  contains  the  excep- 
tions "  Queen's  enemies,  restraints  of  princes,"  tScc. 
and  a  stipulation  that  the  master  is  to  sign  bills 
of  lading  in  puisuance  thereof  ■"  without  preju- 
dice to  this  charterparty,"  and  the  bills  of  lading 
are  signed  containing  no  exception  but  "  dangers 
of  the  seas  only  excepted,"  the  cargo  being  thereby 
consigned  to  consignees  named  therein,  who  hid 
notice  of  the  terms  of  the  charterparty  at  the 
time  it  was  entered  into,  the  contract  is  contained 
in  both  instruments,  and  the  stipulation  in  the 
hiills  of  lading  does  not  supersede  the  stipulations 
in  the  charterparty.    lb. 

Prevention  from  Loading  by  Accident,  &c.] — 

When  a  charterer  by  his  ciiarterparty  undertakes 
to  load  a  ship  within  certain  given  lay  days, 
"accidents  or  causes  occurring  beyond  the  con- 
trol of  the  shippers  or  affreighters,  which  may 
prevent  or  delay  her  loading  or  dischai-ging. 
including  civil  commotion,  strikes,  riots,  stoppage 
of  trains,  always  excepted,"  or  to  pay  demuiiage, 
he  cannot  excu.se  default  in  loading  within  the 
lay  days  Vjy  giving  evidence  of  general  disturb- 
ance and  cessation  of  work  in  the  district  about 
the  time  ;  but  to  exempt  himself  from  liability 
must  shew  a  disturbing  cause,  actually  prevent- 
ing the  loading  of  the  particular  ship.  TJiP 
Villarfe  Belle,  30  L.  T.  232 ;  2  Asp.  M.  C.  228. 
See  Cruochcwit  v.  Fletcher,  ante,  col.  266. 

Want  of  Men.] — Where  a  charterparty  pro- 
vided that,  in  case  of  the  "inability  of  the  shiji 
U)  execute  or  proceed  on  the  service,"  certain  per- 
sons should  be  at  liberty  to  make  such  ahiatement 
out  of  the  freight  as  they  should  tliink  reasDri- 
able  : — Held,  that  an  inability  of  tlie  ship  to 
proceed  to  sea  for  want  of  men  to  navigate  her. 
was  within  the  proviso,  although  such  want  of 
men  arose  from  the  ravages  of  the  smallpox 
amongst  the  original  crew,  the  death  of  some,  and 
the  desertion  of  others  from  fear  of  the  distenijicr, 
and  an  impossibility  of  procuring  others  on  the 
spot  in  their  room.  Beatsun  v.  Schanh,  3  East, 
233  ;  7  R.  R.  436. 

Lay  Days — Demurrage.] — Where  it  was  agreed 
by  charterparty  that  the  charterer  should  not  be 
liable  for  delay  in  loading  caused  Vjy  neaps  and 


stoppage  of  navigation  and  the  lay  days  were 
exceeded  in  consequence  of  the  lighters  whicli 
were  bringing  the  cargo  (one  of  salt)  down  the 
rivers  Weaver  and  Mersey  to  Birkenhead,  the 
place  of  loading,  being  delayed  by  neaps  of  excep- 
tional lowness  at  the  junction  of  the  Mersey 
and  Weaver,  and  it  was  proved  that  it  is  the 
invariable  practice  for  all  salt  intended  for  foreign 
exportation  to  be  brought  to  Birkenhead  from  the 
Weaver  by  water  ;  that  there  are  no  storehouses 
for  salt  at  Birkenhead  ;  and  that  it  is  never  kept 
there  to  await  the  arrival  of  vessels: — The 
charterer  was  held  to  be  relieved  from  liability 
under  the  above  exceptions,  upon  the  ground  that 
they  must  be  taken  to  apply  to  bringing  the  cargo 
to  Birkenhead  for  loading  purposes.  Allerton 
Sailing  Ship  Co.  v.  Fulk,  6  Asp.  M.  C.  287. 
Distinguishing    Grant  v.    Coverdale,  XIV.    DEi 

MtTRRAGE,  post,  COl.  479. 

Negligence  of  Crew  "  during  Voyage."]— 
Under  a  charterparty,  which  provided  that  the' 
shipowners  were  not  to  be  responsible  for  •'  any 
act,  neglect  or  default  whatsoever  of  the  crew 
or  other  servants  of  the  shipowners  during  the- 
voyage,"  the  "C.  P."  proceeded  to  Newfairwater" 
and  commenced  to  load  a  cargo  for  Greenock. 
During  the  loading  the  cargo  was  damaged  by 
water  entering  the  ship  through  a  valve,  which' 
had  been  negligently  left  open  by  one  of  tlie 
engineers  belonging  to  the  ship.  In  an  actioQ. 
brought  by  the  charterers  to  recover  damages  ia 
respect;  of  the  loss  so  occasioned  : — Hekl,  that 
the  loss  was  occasioned  during  the  ''voyage" 
within  the  meaning  of  the  charterparty,  and 
that  the  defendants  were  not  liable  : — Pleld,  also 
(on  a  counter-claim  by  the  defendants  for 
general  average  contribution  in  respect  of  the 
loss),  that  the  defendants  were  entitled  to  recover, 
as  the  negligence  of  their  own  servants  which  had 
caused  the  loss  was  negligence  fur  which  they 
were  not  responsible.  The  Carron  Parh,  .")S> 
L.  J.,  Adm.  74  ;  15  P.  D.  203  ;  63  L.  T.  356  ;  3i> 
W.  R.  191  ;  6  Asp.  M.  C.  543. 

See  also  cases  as  to   exceptions,  infra,  XII 
Bill  of  Lading. 

4.   PROVISION'S   AS   TO    BILLS  OP     LADIXG   ANQ 

Documents. 

Master  bound  to  sign  Bills    of  Lading.]— It 

was  stipulated  Ity  a  cliarlciparty  made  between 
the  plaintiffs  and  the  defendants  that  the  luaster 
of  the  ship  shoukl  sign  bills  of  lading  ivs  pre- 
sented, or  pay  a  naiiie<l  penalty.  He  refused  to- 
do  so,  and  sailed  from  the  port  of  loading 
without  having  signed  any  bills  of  lading.  Ho 
l)roeeeded  to  the  port  of  discharge,  delivered  ii 
portion  of  the  cargo  to  the  consignees,  but  ceased 
doing  so  and  warehoused  the  remainder,  as  they, 
acting  un<ler  instructions  from  the  charterers, 
claimed  to  de(hiet  from  tlic  freiglit  an  amount 
equal  to  tiu;  i>enalty  named  in  the  charteri>arty. 
In  an  action  by  the  ciiarterers  against  llie  ship- 
owners for  conversion  and  for  i)enaltie8  : — Held, 
that  the  plaintiffs  could  recover  nominal  damages 
for  the  breach  of  contract  in  not  signing  l)iils  of 
lailinf  as  prescntcil.  Jones  v.  Iloinjh.  49  L.  .J., 
Ex.  211  :  5  Kx.  D.  115  ;  42  L.  T.  108  :  4  Asp. 
.M.  G.  248 — ('.  A.  See  also  Sregcr  v.  iJuthic,  8- 
G.  B.  (N.S.)  72  ;  30  L.  J..  C.  I'.  t!5  ;  7  Jur.  (N.S.> 
239  ;  3  L.  T.  47.S  ;  9  W.  R.  KiC— Ex.  Gh. 

On  Terms  of  Sub-charter — Notice  of  Lien.} 

— A  shipi>er  who  lia^  loadcl   on    ih<-   terms  (jf  ;» 
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pub-ch;u'tcv  is  not  affected  by  notice  of  a  stipu- 
lation iu  the  original  charteri)arty  that  the 
owner  is  to  have  '•  a  lien  on  the  cargo  for  arrears 
of  hire."  Tie  has  a  right  to  have  bills  of  lading 
signed  ou  the  terms  of  the  sub-charter.  Thaisis 
Sulphvr  and  Cnj/jicr  Mining  Co.  v.  CuUiford,  22 
W.  R.  46. 

Obligation  to   inquire  as  to  Existence 

-of  Bills  of  Lading.] — Tiic  goods  of  a  shipper  in 
a  general  sliip  are  not  atfecteil  by  a  clause  in  a 
■charter})arty  of  which  he  has  ]\o  notice  or  know- 
ledge, giving  the  sliipowner  a  lien  on  all  cargo 
and  fi"eight  for  arrears  of  hire  due  under  the 
charterparty.  Semble,  the  fact  that  no  bills  of 
lading  were  given  for  the  goods  makes  no  differ- 
ence in  this  respect  as  to  tlie  rights  and  liabilities 
•of  the  parties.  T.  hired  a  ship  from  M..  and  by 
the  charterpartj'  gave  M.  a  lien  on  all  cargo  and 
freight  for  arrears  of  hire.  T.  advertised  the 
ship  as  a  general  ship,  and  gave  no  notice  of  the 
charterparty.  B.  shipped  goods  and  obtained  a 
receipt,  but  no  bill  of  lading.  The  hire  being 
in  arrears,  M.  detained  the  goods  of  B.  for  the 
whole  of  the  arrears  : — Held,  that  M.  was  not 
•entitled  to  detain  the  goods  of  B.,  and  that  B. 
was  entitled  to  damages  for  their  detention. 
T/ie  Stornmcay,  51  L.  J.,  Adm.  27  ;  46  L.  T.  773  ; 
4  Asp.  M.  C.  529. 

To  obtain  Consular  Manifest.] — In  an  action 
by  the  owners  of  a  vessel  against  a  charterer, 
the  declaration  alleged  that  it  was  customary  at 
Liverpool  for  the  shippers  of  goods  by  vessel  to 
make  out  for  the  captain  a  Correct  copy  of  each 
'bill  of  lading,  and  that  the  shippers  of  the  cargo 
•did  make  out  copies  of  eight  bills  of  lading  for 
the  cajjtain,  and  did  deliver  the  copies  to  the 
•charterer  for  the  captain,  and  that  it  was  neces- 
sary, as  the  charterer  knew,  for  the  purposes  of 
the  voyage,  that  before  sailing  a  consular  mani- 
fest should  be  made  out,  and  that  it  was  his  duty 
as  charterer,  and  having  in  his  possession  the 
captain's  copies  of  the  bills  of  lading,  on  request 
of  the  owners  of  the  ship,  to  hand  over  and  give 
all  such  co{)ies  for  the  purpose  of  enabling  a 
complete  consular  manifest  to  be  made  out,  and 
that  he  was  requested  to  do  so,  but  only  handed 
over  six  out  of  the  eight  bills  of  lading  : — Held, 
that  there  was  no  such  duty  as  alleged  to  hand 
over  the  copies  of  the  bills  of  lading,  and  that, 
therefoie,  the  declaration  was  bad,  and  there 
was  no  cause  of  action.  Dutton  v.  Poivles,  2 
B.  &  S.  174  ;  31  L.  J.,  Q.  B.  191  :  8  Jur.  (N.s.) 
<)70  ;  6  L.  T.  224  ;  10  W.  R.  408— Ex.  Ch. 

As  to  Bill  of  Health.]  —  In  an  action  on   a 

charterparty.  in  which  the  shijjowner  covenanted 
"  tliat  the  vessel  sh(mld  ijc  sufKcicntly  furnished 
with  everytiiing  necessary  and  needful  for  the 
voyage  in  question,"  which  was  to  Cagliari,  in 
Sardinia : — Held,  that  it  was  his  duty  to  have 
:a  bill  of  health  on  board  ;  and,  the  charterer 
having  been  put  to  great  inconvenience  and 
expense  on  account  of  the  ship  not  being  pro- 
vided with  such  document,  that  the  shipowner 
-\vas  responsible  for  the  loss  occasioned  thereby. 
Levy  V.  Custerton,  Holt,  167  ;  4  Camp.  389  ;  1 
-Stark.  212  ;  16  R.  R.  808. 

As  to  Passes.] — By  a  charterparty  it  was 
agreed  between  the  owners  of  a  vessel  and  the 
charterers  that  the  vessel  should  sail  to  Callao  ; 
that  the  vessel  being  tight,  staunch,  strong  and 
ivcU  conditioned  for  the  voj'age  should  load  a 


cargo  of  guano  at  the  Chincha  Islands,  to  which 
place  she  should  at  once  proceed,  calling  on  her 
way  at  Pisco  to  obtain  the  necessary  pass  to 
load,  which  should  be  given  to  the  captain  by 
the  charterers'  agent  free  of  expense,  within 
twenty-four  hours  of  his  application.  Breach, 
that  the  charterers  made  default  in  providing 
the  agreed  guano,  and  only  provided  an  insuffi- 
cient and  a  less  quantity.  Plea,  that  Callao  and 
the  Chincha  Islands  are  a  part  of  the  republic 
of  Peru,  and  that  by  the  laws  of  that  republic,  a 
vessel  proceeding  from  Callao  to  the  Chincha 
Islands  for  guano  is  obliged  to  procure  from  the 
government  a  written  {)ass  so  to  do,  and  the 
vessel  could  not  lawfully  have  proceeded  from 
Callao  to  the  Chincha  Islands  without  such 
pass  ;  that  the  government  refused  to  give  such 
pass  ;  and  thereupon  the  vessel  was  repaired  at 
Callao,  and  the  government  did  afterwards  give 
a  pass,  for  the  vessel  to  proceed  to  take  in  guano, 
upon  the  condition  that  more  guano  should  not 
be  placed  on  board  than  would  make  the 
vessel  draw  eighteen  and  a  half  feet ;  that 
the  vessel  did,  by  virtue  of  such  pass,  proceed  to 
the  Chincha  Islands,  and  the  charterers  caused 
to  be  loaded  on  board  her  sufficient  guano  to 
make  her  draw  eighteen  and  a  half  feet,  and 
they  could  not,  without  violating  the  laws  of 
Peru,  have  loaded  a  greater  quantity,  and  if 
they  had  done  so,  the  vessel  and  cargo  would 
have  been  liable  to  seizure  : — Held,  that  the  plea 
was  bad,  since  the  obligation  was  on  the  char- 
terers to  procure  the  proi^er  pass,  and  it  was  not 
alleged  that  they  were  prevented  from  so  doing 
by  reason  of  the  vessel  not  being  well  condi- 
tioned. Kirk  V.  Gihbs,  1  H.  &  N.  810  ;  26  L.  J., 
Ex.  209. 

5.  Performance. 
a.  Nominating-  Port. 

Duty  of  Captain  to  wait  for  Orders  at  Port  of 

Call.] — The  master  of  a  sliiii,  under  a  charter- 
party  to  loail  a  cargo  at  a  foreign  port,  and 
thence  proceed  to  a  port  in  Great  Britain,  as 
ordered,  is  not  bound,  in  default  of  orders,  to 
wait  at  the  foreign  port  until  he  has  communi- 
cated with  the  charterer.  Sicrchiny  v.  Maait.  6 
El.  &  BL  670  ;  25  L.  J.,  Q.  B.  358  ;  2  Jur.  (n.s.) 
515  ;  4  W.  R.  606— Ex.  Ch. 

To  obey  Directions  as  to  Place  of  Dis- 
charge.]— Under  an  open  charterparty  to  deliver 
at  a  certain  port  it  is  the  duty  of  the  master  to 
obey  the  directions  of  the  owner  of  the  cargo 
as  to  tlie  place  of  discharge  in  such  port.  The. 
Felix.  37  L.  .J.,  Adm.  48  :  L.  R.  2  A.  &  E.  273  ; 
18  L.  T.  587;  17  W.  R.  102. 

At  what  Time.] — A  charterparty,  by  which  it 
is  agi'eed  that  a  ship,  after  delivering  her  outward 
cargo  at  Malta,  shall,  with  all  convenient  speed, 
sail  to  one  of  the  several  ports  as  shall  be 
ordered  at  Malta,  contains  an  implied  promise, 
ou  the  i)art  of  the  charterer,  that  the  ship  shall 
be  ordered  at  Malta  to  sail  to  such  port,  within 
a  reasonable  time  after  her  arrival  at  Malta. 
Woollcy  V.  RrddeUen,  5  Man.  &  G.  316  ;  6  Scott 
(N.R.)  "l99  ;  12  L.  J.,  C.  P.  152  ;  7  Jur.  930. 
S.  P.,  M'hitiL-cll  V.  Schrer,  8  A.  &  E.  301  ;  3 
N.  &  P.  398  ;  7  L.  J.,  Q.  B.  244. 

"What  Port.] — A  ship  was  to  proceed  to  Hon- 
d)iras.  and  there  load  "at  one  of  the  usual  and 
customary  ports  or  places  of  loading,  including 
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the  rivers  Ulna  and  Dulce,"  a  cargo  of  mahogany 
and  logwood.  The  freighter  by  letter  directed 
the  captain  to  proceed  to  Belize,  in  the  bay  of 
Honduras,  and  address  himself  to  S.,  "  who  will 
furnish  you  with  a  homeward  cargo  of  mahogany 
and  logwood  agreeable  to  charterparty."  The 
captain  took  the  ship  to  Belize,  where  S.  i)ut  a 
small  quantity  of  logwood  on  board,  and  directed 
the  ship  to  go  to  Ulna,  where  about  half  a  cargo 
was  put  on  board.  S.  then  sent  the  ship  to  two 
other  places  of  loading  in  Honduras,  at  which 
the  cargo  was  completed  : — Held,  that  it  was  a 
question  for  the  jury,  whether  the  ship  was  sent 
to  Belize  as  her  port  of  loading  ;  and  that,  if 
she  was,  the  freighter  was  liable  for  the  extra 
expenses  of  her  going  to  all  the  other  places  for 
the  residue  of  her  cargo  ;  but  that,  if  Belize  was 
not  to  be  considered  her  port  of  loading,  Ulna 
certainly  was,  and  the  freighter  would,  at  all 
events,  be  liable  for  the  extra  expense  of  her 
going  for  cargo  to  other  places  after  Ulna,  as  by 
the  charterparty  the  freighter  was  to  load  at  one 
of  the  usual  ports  or  places  of  loading  in  Hon- 
duras. Broicn  v.  Johnson,  Car.  &  M.  440  ;  10 
M.  &  W.  381 ;  11  L.  J.,  Ex.  373. 

Duty  to  name  Port  before  Voyage  begins.] — 

Declaration  on  a  charterparty  stated  that  it  was 
agreed  thereby  that  the  ship  should  sail  in  ballast 
to  a  safe  and  convenient  port  near  Cape  Town, 
and  there  load  a  full  cargo  ;  and  the  plaintiif 
agreed  to  load  the  vessel  and  pay  freight.  Aver- 
ment, that  though  the  plaintiff  was  ready  and 
willing  to  appoint  and  put  on  board  a  proper 
person  as  su[)ercargo,  who  would  have  indicated 
a  safe  and  convenient  port  near  Cape  Town 
to  receive  the  cargo,  the  defendant  would  not 
permit  the  ship  to  proceed  in  ballast  on  the 
voyage  : — Held,  bad  on  general  demurrer  for  not 
averring  that  the  plaintiff  gave  notice  to  the 
defendant  of  a  safe  and  convenient  port,  &c.,  oi' 
anything  equivalent  in  law  to  such  notice  ;  it 
being  the  duty  of  the  chaiterer  to  select  the 
port  and  give  notice  of  it  before  the  commence- 
ment of  the  voyage.  11  ac  v.  Jlacltrtt,  12  M.  & 
W.  724  ;  13  L.  J.,  Ex.  21G  ;  8  Jur.  421. 

Naming  Place  of  Discharge  at  given  Port.] 
— See  I'lirkcr  v.  Winlow  and  cases,  XIV. 
Demubuage,  post,  cols.  403  seq. 

b.  Hostile  and  Blockaded  Forts. 

Operation  of  War  on  Contract.] — The  master 
of  a  North  (icrnian  ship,  lying  at  ConstantiTiople, 
entered  into  a  charterparty  with  North  German 
suljjects,  there  resident,  to  carry  a  cargo  to  a 
port  in  the  United  Kingdom  or  on  the  continent 
to  be  delivereil  to  English  consignees.  Tiie 
charterparty  and  the  bill  of  lathng  given  under 
it  were  in  the  Phiglish  language,  and  it  was 
Rtiiiulated  that  the  ship  should  call  at  one  of 
lliree  ports  of  the  United  Kingdom  for  orders. 
The  ship  <luly  called  at  Falmouth,  and  was 
ordered  to  jiroceed  to  an  English  jioit  to  dis- 
charge:— Held,  that  as  the  intention  of  ttie 
parties  as  to  what  law  should  govern,  was  to  be 
gathered  from  the  circumstances  of  the  case, 
and,  as  the  giving  of  the  orders  fixed  the  seat  of 
the  contract  in  England,  the  law  of  Englaml 
applied.  The  Wilhrlm.  Srhmidf,  2o  L.  T.  34  ; 
1  Asp.  M.  C.  82.  And  see  Jiowdni,  Ex  jt'H'ti', 
4  El.  A:  Bl.  96.3. 

War  thru  existed  between  France  anrl  Ger- 
many.    The  master  sailed  from  Falmouth,  but 


through  a  reasonable  fear  of  capture,  put  into 
Dunkirk.  The  ship  remaineil  there  for  twO' 
months,  waiting  for  a  steam  tug,  which  was 
considered  necessary  by  the  charterers'  agents  to 
avoid  capture,  the  master  expressing  himself 
ready  to  sail  with  the  first  fair  wind.  The  ship 
was  then  sent  forward  by  steam  power,  at  the 
charterers'  agents'  expense.  The  cargo  was 
damaged,  and  the  plaintiffs  lost  profits  by  the 
delay  : — Held,  that  the  master  was  justified  in 
putting  into  and  remaining  in  port,  and  that 
the  shipowners  were  not  liable  for  the  damage 
caused  by  the  delay.     lb. 

By  a  charterparty  in  the  English  language 
entered  into  at  Constantinople  between  the 
master  of  a  North  German  vessel,  and  North. 
German  merchants  there  resident,  it  was  agreed! 
that  the  vessel  should  load  a  cargo  and  proeeed* 
therewith  to  Falmouth,  Plymouth  or  Queens- 
town,  for  orders  for  a  safe  town  in  the  United 
Kingdom,  or  on  the  continent  between  Havre 
and  Hamburg,  Queen's  enemies,  <S:c.,  excepted. 
The  cargo  was  laden,  and  the  vessel  sailed,  but 
her  master  learning  on  his  voyage  that  war 
existed  between  France  and  Germany,  put  into 
Gibraltar.  During  the  war  there  would  have 
been  great  risk  of  capture  off  that  port,  and  off 
the  port  of  call  if  the  vessel  had  proceeded  on 
her  voyage  ;  her  master  in  consequence  remained 
there  until  the  end  of  the  war  (nine  months). 
He  then  sailed,  and  arriving  at  a  port  of  call 
was  ordered  to  an  English  port.  The  cargo  was 
damaged  by  the  delay.  In  a  claim  by  the  con- 
signees : — Held,  that  by  both  English  and  North 
German  law  the  master  was  justified  in  putting 
into  and  remaining  in  port,  and  that  the  ship- 
owners were  not  responsible  for  the  damage 
caused  by  the  delay,  lite  Mvjiress,  41  L.  J., 
Adm.  79  ;  L.  II.  3  A.  &  E.  597  ;  26  L.  T.  956  ; 
1  Asp.  M.  C.  3.55. 

A  charterparty  for  a  voyage  from  Liverpool  to 
Lima  or  Valparaiso  provided  that  the  vessel 
should  proceeil  to  the  port  of  discharge,  or  as 
near  thereto  as  she  could  safely  get,  and  there 
deliver  her  cargo  in  the  usual  and  customary 
manner.  A  specified  number  of  days  was  agreed 
upon  for  loading  the  vessel  at  Liverpool ;  but 
there  was  no  such  agieement  as  to  the  discharge 
at  her  port  of  destination.  The  vessel  arrived 
at  the  port  of  discharge,  and  remained  there 
discharging  till,  owing  to  the  apprehension  of  a 
bombarchnent  V)y  a  hostile  fieet,  the  authorities 
suspended  all  landing  of  goods  for  seven  daj-s, 
after  which  she  returned  and  her  discharge  was 
completed: — Held,  that  the  discharge  of  the 
cargo  being  an  act  toibe  done  by  the  shipowner 
ami  freighter,  the  shipowner  could  not  maintain 
an  action  uLraiiist  the  freigliter  for  (he  loss  from 
the  dehiv.  '  Furd  v.  Colrsirorth.  10  I!.  &  S.  991  ; 
39  L.  J.,"  Q.  B.  IS.H  ;  L.  11.  5  Q.  B.  544  ;  23  L.  T. 
165  ;  18  W.  H.  1169— Ex.  Ch. 

A  Prussian  shij),  carrying  a  cargo  of  nitrate 
of  .soda  (contraband  of  war),  arrived  off  Dunkirk, 
to  which  port  she  had  bei-n  ordered  by  the  con- 
signees (if  cargo,  and  wliilst  lying  there  waiting 
for  the  tide,  her  master  heard  that  war  had 
broken  ont  between  Fiance  and  Pru.ssia,  and 
he  thereupon  put  back  to  the  Downs,  where  he 
arrived  on  July  17th,  to  make  inquiries,  but 
hearing  nothing  more,  and  being  stepped  by 
his  owner,  he  put  into  Dover  on  the  I. St h,  and 
there  getting  intelligence,  rcfu.sed  to  proceed  to 
Dunkirk.  The  ship  was  running  under  charter 
entitling  her  to  be  sent  to  a  safe  port.  War  wiis 
not   actuallv  declared    till   .luly    19th,   but   was 
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imminent  on  July  IGtli : — Held,  that  the  ship  on 
. I  Illy  IGth  was  not  bound  to  go  to  Dunkirk,  as  she- 
would  have  been  liable  to  penalties  for  trading- 
wit  h  the  enemies  of  her  country  and  capture  by 
French  cruisers  ;  that  even  if  war  did  not 
actually  exist  till  July  19th  the  master  was  jus- 
titied  in  pausing  for  a  reasonable  time  to  make 
iiu|uiries,  and  that  under  the  circumstances  he 
<lid  not  exceed  that  time  by  staying  in  Dover 
till  after  the  declaration  of  war.  The  Teidonia, 
8  Moore,  P.  C.  (N.s.)  ill  ;  41  L.  J.,  Adm.  67  ; 
L.  R.  4  P.  C.  171  ;  26  L.  T.  48  ;  20  W.  R.  421. 

Whilst  the  ship  was  lying  at  Dover  the  con- 
signees demanded  the  delivery  of  cargo  without 
any  payment  of  freight.  The  master  refused  to 
deliver  without  payment  : — Held,  that  he  was 
entitled  to  freight.     lb. 

A  North  German  vessel  shipped  goods  in  the 
Black  Sea  for  a  port  in  the  United  Kingdom  or 
on  the  continent  under  an  English  charterparty, 
by  which  she  was  to  call  at  Falmouth  or  Ply- 
mouth for  orders,  such  orders  to  be  given  by  the 
charterer's  agents  in  London  by  return  of  post, 
on  receipt  of  the  master's  announcement  of  his 
arrival.  She  arrived  at  Falmouth  on  August  9th. 
Orders  were  given,  but  not  till  September  3rd, 
to  proceed  to  Leith  ;  but  from  that  date  until 
the  arrest  of  the  ship,  on  September  21st,  nego- 
tiations were  going  on  for  discharge  of  the 
■cargo  at  Falmouth.  Between  those  dates  the 
winds  were  light  and  variable,  and  the  master 
remained  in  port  for  fear  of  capture  by  French 
cruisers  in  the  Channel,  war  then  existing  between 
.France  and  North.  Germany  : — Held,  that  the 
<lelay  was  reasonable,  and  that  neither  by  English 
nor  North  German  law  was  the  master  bound  to 
proceed,  and  that  the  negotiations  waived  the 
(uders  to  proceed.  The  Heinrieh.  L.  E.  3  A.  &  E. 
424  ;  24  L.  T.  914  ;  1  Asp.  M.  C.  79. 

A  charterparty  between  two  British  subjects 
rwi  a  voyage  to  Constantinople  and  thence  to 
Odessa,  there  to  load  a  cargo  from  the  agent  of 
*he  defendant,  contained  a  stipulation  that  "  in 
case  of  war  having  commenced  previously  to  and 
continuing  on  the  ship's  arrival  at  Constan- 
tinople," he  was  to  load  the  ship  there  at  a 
reduced  rate  of  freight  — Held,  that  this  stipula- 
tion related  to  war  between  Great  Britain  and 
•Russia,  and  ther  fore  an  action  could  not  be 
maintained  for  not  loading  at  Constintinople, 
by  reason  of  war  b  tween  Russia  and  Turkey 
having  commenced  before  and  continuing  on  the 
ship's  arrival  there.  Axery  v.  Ihncden^  6  El.  & 
Bl.  9.53  ;  26  L.  J.,  Q.  B.  3  ;  3  Jur.  (N.s.)  238 ;  5 
W.  R.  45— Ex.  Ch. 

A  declaration  stated  that  the  plaintiff  and 
the  defendant  agreed  by  charterparty  that  the 
plaintiff's  ship  should  proceed  to  Odessa,  and 
there  load  a  cargo  from  the  defendant's  agent,  a 
certain  number  of  running  days  to  be  allowed 
for  loading  ;  that  the  ship  proceeded  to  Odessa  ; 
that  the  time  for  loading  had  elapsed,  but  the 
defendant  made  default  in  loading.  Plea,  that 
before  breach  of  contract  war  was  declared 
between  Great  Britain  and  Russia,  by  which 
the  contract  was  rescinded.  After  the  ship  had 
arrived,  and  before  the  declaration  of  war,  the 
defendant's  agent  repeatedly  told  the  master  that 
he  should  be  unable  to  procure  a  cargo  for  the 
ship,  and  he  endeavoured  to  persuade  the  master 
to  quit  Odessa  without  a  cargo  upon  terms  incon- 
sistent with  the  charterparty.  The  master  con- 
tinued to  demand  a  cargo  until  the  declaration 
of  war  was  known  at  Odessa  ;  and  on  a  later  day, 
■but  before  the  expiration  of  the  running  days, 


left  Odessa  in  ballast : — Held,  that  the  declara- 
tions of  the  defendant's  agent  did  not  amount  to 
a  breach  of  contract,  and  therefore,  inasmuch  as 
the  defendant  had  the  whole  of  the  running  days 
for  performing  his  contract,  the  plea  was  proved. 
Reid  V.  Honhiim,  6  El.  &  BL  953  ;  26  L.  J.,  Q.  B. 
5  ;  3  Jur.  (N.S.)  238  ;  5  W.  R.  45— Ex.  Ch. 

A  captain  of  an  Austrian  vessel  which  was 
chartered  prior  to  the  war  between  France  and 
Sardinia  and  Austria,  but  which  broke  out  before 
the  charterparty  was  terminated,  while  the  war 
was  going  on,  and  being  then  at  Falmouth, 
was  ordered  by  the  charterers  to  go  to  Copen- 
hagen, which  he  said  he  could  not  do  then,  but 
must  go  somewhere  else,  or  wait  till  the  war  was 
over,  as  he  should  be  captured  by  the  French 
cruisers  ;  and  he  was  eventually  ordered  to  go 
to  Plymouth  : — Held,  that  he  was  justified  in 
thus  delaying.  Pole  v.  Cetcovitch,  9  C.  B.  (n.s.) 
430  :  30  L.  J..  C.  P.  102;  7  Jur.  (N.s.)  604  ;  3 
L.  T.  438  ;  9  W.  R.  279.  S.C.,  at  Nisi  Prius,  2 
F.  &  F.  104. 

Eefusal  to   sail   for.]  —  Semble,   where 

performance  of  the  charterparty  becomes  illegal 
by  reason  of  blockade,  the  master  may  refuse  to 
sail.     The  Tutela,  6  C.  Rob.  180. 

Knowledge   of    Blockade.]  —  It    is    no 

defence  for  not  sailing  on  a  voyage  towards  a 
port  agreed  on  that  the  port  was  in  a  state  of 
blockade,  if  the  defendant  knew  the  fact  at  the 
time  of  entering  into  the  charterparty.  Medeiros 
v.  Hill,  8  Bintj.  231  ;  1  M.  &  Sc.  311  ;  5  Car.  &  P. 
182  ;  1  L.  J.,  C.  P.  77. 

But  whether  the  damages  are  to  be  nominal  or 
otherwise  must  depend  upon  the  opinion  of  the 
jury  as  to  whether,  if  the  vessel  had  gone  to  the 
place,  she  would  have  been  able  to  get  in.     lb. 

Blockaded  Port — Delivery  Elsewhere.] — Under 
a  charterparty  that  a  ship  should  proceed  to 
Taganrog,  or  "  so  near  thereto  as  she  may  safely 
get,"  and  there  deliver  cargo : — Held,  that  this 
port  being  under  blockade,  it  was  not  a  fulfil- 
ment of  the  contract  for  the  vessel  to  discharge 
at  Constantinople,  even  though  that  might  be  a 
reasonable  course  to  adopt.     Castel  v.  Trechman, 

I  Cab.  &  E.  276. 

Trade   with    Blockaded  Port.] — Tt  is  not  a 

municipal  offence  by  the  law  of  nations  for  a 
neutral  to  carry  on  trade  with  a  blockaded  port. 
The  Helen,  35  L.  J.,  Adm.  2  ;  L.  R.  1  A.  &  E.  1  ; 

II  Jur.  (N.s.)  1025  ;  13  L.  T.  305  ;  14  W.  R.  136. 

Refusal  of  Foreign  Power  to  allow  Ship  to 
Load.] — Plaintiff  knowing  that  the  ship  "  R."  was 
under  a  contract  with  the  British  government 
to  load  military  stores  as  dead-weight  at  Malta, 
and  that  with  such  stores  on  board  she  would 
not,  without  special  permission,  be  permitted  by 
the  Spanish  government  to  load  any  cargo  at  a 
Spanish  port,  entered  into  a  charterparty  with 
her  owners  by  which  it  was  agreed  that  the  "R.," 
"  after  loading  dead-weight  at  Malta  for  owners' 
benefit,"  should  proceed  to  a  Spanish  port,  and 
there  load  a  cargo  of  fruit.  The  ship  proceeded 
with  the  military  stores  on  board  to  Valencia  to 
load  plaintiff's  cargo,  but  permission  could  not 
be  obtained  from  the  Spanish  government  to 
load.  The  ship  was  in  all  other  respects  ready 
to  load  : — Held,  that  no  action  could  be  main- 
tained by  the  charterers  against  the  shipowners 
for  not  being  ready  to  load,  as  both  parties  were 
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prevented  from  performing  their  contract  to  be 
ready  with  a  ship  and  cargo  by  the  action  of  the 
superior  power.  Cunningham  v.  Dunn,  48  L.  J., 
C.  P.  62  ;  3  C.  P.  D,  443  ;  38  L.  T.  631  ;  3  Asp. 
M.  C.  359— C.  A. 

Charterers  nominating  Unsafe  Port.] — A  ship 
was  chartered  to  proceed  from  England  to  a 
safe  port  in  Chili,  with  leave  to  call  at  Valpa- 
raiso. On  her  arrival  at  Valparaiso,  the  charterers' 
agent  named  the  port  of  Carrisal  Bajo  as  the  port 
of  discharge,  and  directed  the  master  to  proceed 
thither.  At  the  time  Carrisal  Bajo  was  named  as 
the  port  of  discharge,  that  port  was  closed  by  order 
of  the  Chilian  government,  and  the  ship  could 
not  proceed  thiUier  without  confiscation.  The 
6hip  was  consequently  detained  for  some  time  at 
Valparaiso,  and.  on  the  port  being  opened,  sailed 
for  Carrisal  Bajo,  and  there  discharged  her  cargo : 
— Held,  that  the  charterers  were  liable  in  damages 
to  the  shipovniers  for  the  detention  of  the  ship 
at  Valparaiso,  as  they  had  not  named  a  safe  port 
within  the  meaning  of  the  chartcrparty.  Ogden 
V.  Graham,  1  B.  &  S.  773  ;  31  L.  J.,  Q.  B.  26  ;  8 
Jur.  (N.s.)  613  ;  5  L.  T.  396  ;  10  W.  R.  77. 

Hostile  or  Neutral  Port— Covenant  to  get 
Licence.]— If  a  vessel  is  chartered  to  any  ports 
©f  an  island,  part  of  which  is  hostile  and  part 
neutral,  and  the  freighter  covenants  to  procure 
a  licence  ;  if  the  ship  trades  to  a  neutral  port  of 
the  island,  it  is  no  breach  of  the  covenant,  that 
the  freighter  has  procured  a  licence  which  would 
not  authorise  the  like  trade  to  a  hostile  port. 
Johnson  v.  Greaves,  2  Taunt.  344. 

Licence — Illegal  Contract.] — A.  commissioned 
V,.  to  get  a  chartcrparty  effected  on  his  ship, 
llussian  built  and  British  owned.  She  was 
jiccordingly  chartered  to  go  to  America,  and  take 
in  there  a  cargo  of  permitted  goods,  rice  and 
■cotton  being  specified,  and  to  sail  therewith  to 
•Cadiz,  Lisbon  or  Gottenburgh,  as  directed  by  a 
iprevious  agreement ;  it  appeared  to  have  been 
in  the  contemplation  of  the  parties  to  carry  the 
goods  to  some  port  in  the  United  Kingdom,  and 
that  the  shi])  should  carry  no  licence :— Held, 
that  this  was  not  an  illegal  contract,  so  as  to 
•deprive  A.  of  his  right  to  his  commission  for 
l)rocuring  the  charterj^arty  to  be  effected.  Uaines 
V.  Bush,  1  Marsh.  191  ;  5  Taunt.  621. 

Condemnation  of  Cargo.]— The  general,  but 
rot  universal,  rule  is,  that  where  a  ship  is  con- 
<lemned  for  breach  of  blockade,  the  cargo  follows 
the  same  fate.  Baltazzi  v.  llydKr,  12  Moore, 
P.  C.  168. 

The  presumption  is  against  a  vessel  captured 
in  entering  a  blockaded  port,  and  an  imperative 
and  overwhelming  necessity  for  so  doing  mu.st  Ijc 
established  by  the  owner  to  exempt  from  con- 
demnation.    Ih. 

It  is  not  competent  to  owners  of  a  cargo  on 
board  a  vessel  condemned  for  l)reach  of  Ijlockade, 
to  save  the  cargo  from  condemnation  by  shewing 
their  innocence  in  the  transaction,  as  the  owners 
of  the  cargo  are  concluderl  by  the  illegal  act  of 
the  master,  although  it  was  done  witliout  the 
privity  of  the  owners  of  the  cargo,  and  even  if  it 
was  done  contrary  to  their  wishes.     Ih. 

When  a  blockade  is  known,  or  might  have 
been  known,  to  the  owners  of  the  cargo,  at  the 
time  when  the  shipment  was  made,  and  they 
■might,  therefore,  by  possibility,  be  i>nvy  to  an 
.intention  of  violating  the  blockade,  such  privity 
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will  be  assumed  as  an  irresistible  inference  of 
law,  and  it  is  not  competent  to  rebut  it  by 
evidence,  as  in  cases  of  blockade,  for  the  purpose 
of  affecting  the  cargo  with  the  rights  of  the 
belligerent.  The  master  is  to  be  treated  as  the 
agent  for  the  cargo,  as  well  as  for  the  ship.     Ih. 


c.  Deviation  and  Delay. 

Deviation — Implied  Contract.] — The  law  im- 
plies a  contract  by  the  owner  of  a  vessel  whether 
a  general  shi[),  or  hired  for  the  special  purpose 
of  the  voyage,  to  proceed  without  unnecessary 
deviation  in  the  usual  and  customarv  course. 
Bavis  V.  Garrett,  4  M.  &  P.  540  ;  6  B'ing.  716 ; 
8  L.  J.  (o.s.)  C.  P.  253  ;  31  R.  R.  524. 

The  plaintiff  chartered  a  ship  to  the  defendant 
from  London  to  Madeira,  and  the  Cape  of  Good 
Hope,  and  thence  to  Bombay,  and  back  to 
London.  Instead  of  proceeding  by  the  direct 
and  usual  course  from  the  Cape  of  Good  Hope 
to  Bombay,  the  captain  made  a  deviation  to  the 
Mauritius  ;  and  the  defendant's  agents  at  Bombay, 
in  consequence  of  such  deviation,  refused  to  find 
a  cargo.  In  an  action  by  the  owner  against  the 
defendant  for  not  loading  the  ship  with  a  cargo 
at  Bombay,  pursuant  to  the  chartcrparty,  it  was 
left  to  the  jury  to  say  whether  the  deviation  was 
of  such  a  nature  and  description  as  to  deprive 
the  freighter  of  the  benefit  of  the  contract  into 
which  he  had  entered  ;  and  they  were  told,  that, 
if  such  was  their  opinion,  the  defendant  was 
excused  by  the  act  of  the  plaintiff  from  furnishing 
a  cargo.  The  jury  having  found  for  the  defen- 
dant, the  court  refused  to  grant  a  new  trial, 
holding  the  direction  right.  Freeman  v.  Taylor, 
1  M.  &  Scott,  182  ;  8  Bing.  124  ;  1  L.  J.,  C.  P.  26. 

Justifiable.] — A  deviation  for  the  purpose 

of  saving  life  is  justifiable,  but  not  a  deviation 
for  the  mere  purpose  of  saving  property.  The 
defendants'  ship  was  chartered  by  the  plaintiffs 
to  carry  a  cargo  of  wheat  from  Cronstadt  to  the 
Mediterranean,  the  usual  perils  of  the  sea  excepted. 
Whilst  on  her  voyage  she  sighted  antl  went  to 
the  assistance  of  a  vessel  in  distress,  called  the 
"Arion,"  and  the  master  in  consideration  of 
1,000^.  agreed  to  tow  her  into  the  'J'exel,  which 
was  out  of  his  direct  course.  Wliilst  so  doing, 
the  defendants'  vessel  was  stranded,  and  ulti- 
mately (witli  her  cargo)  was  totally  lost.  In 
answer  to  (juestions  put  to  them  by  the  learned 
judge,  the  jury  found  that  it  was  not  reasonably 
necessary  to  take  the  "Arion"  to  the  Texel  in 
order  to  save  the  lives  of  those  on  board  her ; 
but  that  it  was  reasonably  nc(-essary  to  do  so  in 
order  to  save  her  and  her  cargo  : — Held,  that  the. 
deviation  was  unjustifiable,  and  consequently 
that  the  plaintiffs  were  eiililled  to  recover  against 
the  owners  the  value  of  the  cargo.  Sraramaiiga 
v.  Stamv,  49  L.  J.,  C.  P.  674  ;  5  C.  P.  D.  295  ;  42 
L.  T.  840  ;  28  W.  R.  691  ;  4  Asp.  M.  C.  295— 
C.  A. 

Delay— To  sail  with  Convoy.  ]— Where  the 
plaintiif  covenanted,  that,  on  the  arrival  of  a 
ship  at  a  certain  port,  he  would  rci'L'ivc  the  defen- 
dant's cargo,  and  sail  for  England  Ihcrewitli, 
witli  the  next  June  convoy,  provided  tlie  shi)! 
arrived  and  was  ready  to  load  sixty-five  running 
days  before  the  sailing  of  such  convoy  ;  and  tlie 
defendant  covenanted  to  provide  a  cargo  of  pro- 
duce in  time  for  her  to  load  the  same,  and  join 
the  June  convoy  for  England,  provided  she 
arrived  out  and  was  reatly  to  load  and  a  notice 
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thereof  was  given  to  his  agents,  sixty-five  rnniiin'; 
days  previously  to  the  sailing  of  the  convoy,  and 
on  her  arrival  to  receive  the  cargo  and  pay  the 
current  freight : — Held,  that  it  was  not  a  con- 
dition precctlent  to  the  defendant's  part  of  the 
contract  that  the  ship  should  so  arrive,  but  he  was 
still  bound  to  sui>])ly  a  cargo,  though  not  in  time 
to  enable  the  plaintilf  to  sail  with  that  convoy. 
Dcjffel  V.  Brocklchanh,  i  Price,  3(j  ;  3  Bligh,  561. 

Freighter    Countermanding,]  —  Where 

the  master  covenanted  with  the  freighter  that 
the  vessel  should  proceed  with  the  first  convoy 
from  England  for  Spain  and  Portugal,  or  either, 
as  he  should  be  directed  by  the  freighter  or  his 
airents  ;  and  there  make  a  right  and  true  deliver_y 
of  the  cargo,  agreeably  to  the  bills  of  lading 
signed  for  the  same ;  and  so  to  take  in  a  home 
cargo,  and  return  and  make  a  right  and  true 
delivery  thereof  at  London,  in  consideration 
whereof,  and  of  everything  above  mentioned,  the 
freighter  covenanted  to  load  the  vessel  out  and 
home,  and  pay  certain  freight  per  ton  per  month, 
part  before,  and  the  remainder  on  the  right  and 
true  delivery  of  the  homeward  cargo  at  London  : 
— Held,  first,  that  the  freighter,  having  first 
ordered  the  master  to  proceed  to  Lisbon,  in  con- 
sequence of  which  the  master  had  taken  in  goods 
and  signed  bills  of  lading  for  that  port,  could  not 
afterwards  countermand  that  order,  and  order 
liim  to  proceeil  to  Gibraltar,  without  first  recalling 
the  bills  of  lading,  or  at  least  tendering  sufficient 
indemnity  to  the  master  against  the  consequence 
of  his  liability  thereon  :  secondly,  that,  supposing 
the  freighter  had  such  a  power,  yet  his  supercargo 
,ind  agent,  who  was  on  board  the  vessel,  had  tlie 
Lke  authority  in  the  absence  of  his  principal, 
even  before  the  vessel  sailed  from  this  country, 
to  alter  again  the  destination  to  liisbon  :  thirdly, 
that  the  master  having  proceeded  with  the  out- 
ward cargo  to  Lisbon  under  the  first  order,  and 
brought  home  a  return  cargo  and  delivered  the 
same  to  the  freighter  at  London,  was  entitled  to 
his  freight  for  that  voyage,  though  he  had  not 
sailed  with  the  first  convoy  ;  the  sailing  with 
the  first  convoy  not  being  a  condition  precedent 
to  his  recovering  freight  for  the  voyage  actually 
performed  under  the  first  order,  but  a  distinct 
covenant  for  the  breach  of  which  he  was  liable. 
Biividsun  v.  Gwynne,  13  East,  381  ;  11  R.  R. 
420. 

Delay  without  Damage.] — A  declaration  stated, 

that  it  was  agreed  by  a  charterparty  that  the 
])laintifi:'s  ship  should  load  from  the  agents  of 
the  defendant  at  Nantes  a  cargo  of  wheat,  and 
deliver  the  same  at  London  on  being  paid 
freight ;  that  the  ship  went  to  Nantes,  and  that 
the  defendant  refused  to  load  a  cargo.  I'lea, 
that  the  charterparty  was  entered  into  at  London, 
while  the  ship  was  at  London,  and  that  the 
plaintiff,  without  the  defendant's  consent,  sailed 
from  London  to  Newcastle,  and  thence  to  other 
places  than  Nantes,  hj  reason  of  which  the  ship 
did  not  arrive  at  Nantes  "within  a  reasonable 
and  proper  time  in  that  behalf,"  but  "  after  a 
long  and  unreasonable  time,  to  wit,  thirty-eight 
days,  after  she  would  have  arrived  at  Nantes, 
according  to  the  usual  length  of  the  voyage,  if 
she  had  sailed  direct "  : — Held,  that  the  plea 
was  bad,  as  it  did  not  appear  that  the  defendant 
had,  in  consequence  of  the  delay,  lost  the  benefit 
of  the  voyage.  Clij)shnm  v.  Verfi/e,  D.  &  M. 
343  ;  5  Q.  B.  265  ;  13  L.  J.,  Q.  B.  2  ;  8  Jur. 
32. 


Port  of  Refage — Necessity.] — Wliere  a  ship  is 
forced  to  put  back  for  repairs,  in  selecting  a  port 
of  refuge  the  master  must  not  make  any  gi-eater 
departure  from  the  projier  course  of  the  voyage- 
than  is  reasonably  necessary,  having  regard  to  the 
interests  of  all  parties  ;  but  in  determining  what 
is  reasonably  necessary,  the  question  of  expense 
mav  be  taken  into  account.  P/ielpx  v.  Hill, 
60  L.  J.,  Q.  B.  3S2  :  [1891]  1  Q.  B.  605;  64 
L.  T.  610  ;  7  Asp.  M.  C.  42— C.  A. 

Bringing  hack  Ship — Refusal  to  Despatch 
again.]  —  In  an  action  upon  a  cliarterparty,  by 
whicli  the  owner  covenanted  to  take  on  board  at 
London  the  freighter's  goods,  and  to  pi-oceed' 
therewith  to  Monte  Video,  and  there  deliver 
them,  and  receive  another  cargo,  and  proceed 
therewith  to  the  port  of  discharge  in  Great 
Britain,  and  there  deliver  the  same  and  end  the- 
voyage  ;  in  consideration  of  which  the  freighter 
covenanted  to  pay  so  much  per  month  for  freight 
during  the  voyage  to  iVIonte  Video  and  back  tO' 
her  port  of  discharge  ;  it  is  not  enough  to  allege- 
in  the  declaration  that  the  ship,  after  taking  in 
a  cargo  in  Great  Britain,  and  proceeding  in  part 
on  her  outward  voyage,  was,  against  the  will  and 
without  the  default  of  the  owner,  and  through 
the  act  of  the  supercargo,  the  servant  of  the- 
freighter,  seized  and  bi'ought  back  to  London, 
and  detained  until  restored  to  the  owner,  in  con- 
sequence of  which  she  required  repair,  and  which 
the  plaintiff  caused  to  be  done  with  proper 
despatch,  and  was  ready  and  willing  to  cause  the 
ship  to  prosecute  and  complete  her  voyage,  and 
offered  her  to  the  defendant  for  that  purpose, 
and  requested  him  to  despatch  her  ;  and  upon 
this  to  assign  a  breach  that  he  refused  to  despatch 
her  and  renounced  the  charterparty  and  further 
prosecution  of  the  voyage,  and  discharged  the 
plaintiff  from  the  same,  per  quod  he  was  hindered 
from  endeavouring  to  complete  the  voyage,  and 
to  earn  the  money  stipulated  by  the  charterparty 
to  be  paid  at  her  port  of  discharge  ;  for  the 
defendant  having  once  despatched  the  ship,  there 
was  no  obligation  upon  him  to  despatch  her  a 
second  time.  Smith  v.  Wilsvn,  6  M.  &  S.  78  ;  8 
East,  437. 

Master  not  signing  Bills  of  Lading — ^Refusal 
to  receive  Goods.] — It  was  stipulated  in  a 
charterparty  made  between  the  plaintiffs  and  the 
defendants  that  the  master  of  the  ship  should 
sign  bills  of  lading  as  presented,  or  pay  a  named 
penalty.  He  refused  to  do  so,  and  sailed  from 
the  port  of  loading  without  having  signed  any 
bills  of  lading.  He  proceeded  to  the  port  of 
discharge,  delivered  a  portion  of  the  cargo  to 
the  consignees,  but  ceased  doing  so,  and  ware- 
housed the  remainder,  as  they,  acting  under 
instructions  from  the  charterers,  claimed  to 
deduct  from  the  freight  an  amount  equal  to  the 
penalty  named  in  the  charterparty.  In  an 
action  by  the  chai-terers  against  the  shipowners 
for  conversion  and  for  penalties  : — Held,  that  the 
plaintiffs  could  not  recover  against  the  def  endants- 
for  conversion  of  the  cargo,  as  they  had  carried 
it  for  the  plaintiffs,  had  intended  to  deliver  the 
whole  of  it  to  the  consignees  of  the  plaintiffs, 
and  had  been  prevented  by  the  acts  of  the  plain- 
tiffs from  completing  the  delivery.  Jo7ies  v. 
Ilovffli,  49  L.  J.,  Ex.  211  ;  5  Ex.  D.  115;  42 
L.  T.  108  ;  4  Asp.  M.  C.  248— C.  A. 

Discharging  Cargo,  Means  for.] — The  duty 
of  providing,  and  making  proper  use  of,  sufficient 
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means  for  the  discharge  of  a  cargo,  when  a  ship, 
which  has  been  chartered,  arrives  at  its  destina- 
tion, and  is  ready  to  discharge,  lies  upon  the 
charterer.  But  that  general  duty  may  be  quali- 
fied by  words  in  the  charterpartj^,  and  by  the 
circumstances  of  the  case.  If,  by  the  terms  of 
the  charterparty,  the  charterer  has  agreed  to 
discharge  the  ship  within  a  fixed  period  of  time, 
that  is  an  absolute  and  unconditional  engage- 
ment, for  the  nonperformance  of  which  he  is 
answerable,  whatever  may  be  the  nature  of  the 
impediments  which  prevent  him  from  performing 
it.  If  there  is  no  fixed  time,  the  law  implies  an 
agreement,  on  his  part,  to  discharge  the  cargo 
within  a  reasonable  time.  Postletliwaite  v.  Fvce- 
land,  49  L.  J..  Ex.  630  ;  5  App.  Cas.  .599  ;  42 
L.  T.  84.5  ;  28  W.  R.  833  ;  7  Asp.  M.  C.  302— 
H.  L.  (E.)  See  also  Petersen  v.  Freehody,  infra, 
col.  53.5  ;  WJtife  v.  Steiims/iip  Wuichrstcr  Co., 
supra,  col.  265. 

Per  Lord  Hatherley  :  When  the  covenant 
merely  engages  that  the  merchant  shall  with  all 
despatch,  according  to  the  custom  of  the  port, 
unload  the  vessel,  he  will  fulfil  his  contract  if  he 
employs  all  the  usual  methods  of  despatch  at  the 
port.     Ih. 

Expenses  of.  ] — The  contract  in  the  charter- 

])arty  as  to  demurrage  was  this  :  The  cargo  was 
to  be  supplied  as  fast  as  it  could  be  taken  on 
board,  "  and  to  be  received  at  port  of  discharge 
as  fast  as  steamer  can  deliver  as  above  .  .  . 
and  ten  days'  demurrage  over  and  above  the  said 
laying  days"  (there  were  no  lajing  days  men- 
tioned in  the  charterijaity)  •' at  30?.  per  day, 
payable  day  by  day,  it  being  agreed  that  for  the 
payment  of  all  freight,  dead  freight  and  demur- 
rage, the  owner  shall  have  absolute  charge  and 
lien  on  the  said  cargo  .  .  ."  "  The  cargo  to 
be  brought  to  and  taken  from  alongside  the  ship 
at  merchants'  risk  and  expense."  The  ship  did 
not  fulfil  an  engagement  in  the  charterparty  to 
proceed  to  the  Surrey  Commercial  Docks  by 
merely  going  to  the  gates  of  the  docks,  but  when 
it  had  fulfilled  the  alternative  to  go  as  near 
thereto  as  it  could  safely  get,  the  charterer  was 
bound  to  take  the  cargo  from  alongside  at  his 
risk  and  expense.  The  shipowner  was  not  bound 
to  wait  for  an  unreasonable  jjeriod,  until  the  dock 
authorities  should  be  able  to  assign  tiie  shii)  a 
discharging  Vjerth  in  the  docks.  When  a  diffi- 
culty arose  about  the  ship  being  admitted  into 
the  Surrey  Comnieicial  Docks,  and  the  charterer 
would  not  name  any  other  docks  or  place  where 
tlie  vessel  might  be  urdoadcd,  the  shipowner  gave? 
notice  to  the  cliarterer  of  tlie  discliarge  of  tiic 
cargo  \)Y  lighters,  and,  on  taking  tin;  timber  into 
the  docks,  gave  notice  to  the  dock  authorities 
that  it  wa.s  delivered  there  subject  to  the  ('laim 
fur  freight,  demurrage  and  delivery  chaiges  : — 
Held,  that  he  was  warranted  in  so  duing.  Diihl 
or  Ddukiit.  V.  Xeimm,  50  L.  .(.,  Cli.  Ill  ;  6  App. 
Ca.s.  38  ;  44  L.  T.  381  ;  29  \V.  11.  153  ;  4  Asp. 
M.  C.  392— H.  L. 

Duty  to  perform  Voyages  within  limited 
Time.  I — In  an  action  for  a  breach  of  a  cliarter- 
l)aity  by  the  freighter  against  tlie  owner  of  the 
vessel,  the  declaration  stated  that  it  was  agreed 
by  the  parties  that  the  vessel  should  proceed  with 
all  convenient  speed  to  S.  H.,  and  there  load  a 
cargo  of  coals,  and  therewith  proceed  to  L.,  and 
deliver  the  cargo  at  a  safe  wharf,  at  a  certain 
amount  of  freight  being  payable  jier  ton  ;  that 
the   charterparty   should    be  in    force    for  six 
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successive  vojages.  and  that  they  should  be  made 
not  later  than  the  last  day  of  February.  A 
breach,  that  the  defendant  would  not  permit  the 
vessel  for  the  fourth  successive  time,  or  for  any 
time  except  three  times,  after  the  making  of  the 
charterparty,  to  proceed  to  S.  H.,  and  there  to 
load  a  cargo  of  coals  on  board.  Plea,  that  before 
breach,  the  last  day  of  February  expired  : — 
Held,  that  the  plea  was  no  answer.  Wheeler  v. 
Baridge,  9  Ex.  668  ;  2  C.  L.  R.  1077  ;  23  L.  J.. 
Ex.  221. 

"  Full  and  complete  Cargo  " — Liberty  to  call 
at  any  Port  in  Order.] — I'.y  a  eharterjiarty  a 
sailing  barge,  wliose  tlead  weight  capacity  was 
stated  to  be  125  tons,  was  to  load  a  cargo  or 
estimated  quantity  of  470  quarters  of  wheat  in 
.sacks  and  (or)  other  lawful  merchandise,  and 
proceed  to  Gosport  within  the  ])ort  of  Portsmouth, 
and  she  also  had  liberty  to  call  at  any  port  in  any 
order.  Tiie  charterer  sliipped  470  quarters  of 
wheat,  which  weighed  about  102  tons.  After  the 
wheat  was  shipped  the  shipowner  loaded  fifteen 
tons  of  wire-netting  belonging  to  other  .ship- 
pers to  be  delivered  at  Portsmouth  dockyard. 
Both  the  dockyard  and  Gosport  are  in  the  port  of 
Portsmouth.  The  netting  was  discharged  at  the 
dockyard,  but  the  ship,  whilst  jiroceeding  from 
the  dockyard  to  Gosjjort,  was  injured  by  coming 
in  contact  with  one  of  the  piles  of  a  pierhead,  and 
the  cargo  of  wheat  was  damaged  by  water  : — 
Held,  that  the  charterparty  did  not  bind  the 
shipowner  to  treat  the  cargo  of  wheat  as  an 
entire  shii)load  to  the  exclusion  of  other  cargo, 
and  that  there  had  been  no  deviation  in  the 
voyage  to  Gosport.  Caffin  v.  Aldridge,  65  L.  J., 
Q.  B.^85  ;  [1895]  2  Q.  B.  648  ;  73  L.'T.  426  :  44 
W.  R.  129  ;  8  Asp.  M.C.  233— C.A. 

Fear  of  Capture — Delay  in  Voyage.] — An  ap- 
prehension of  capture  foinided  on  circumstances 
calculated  to  aifect  the  mind  of  a  master  of 
onlinary  coui-age,  judgment  and  experience,  will 
justify  delay  in  the  ])rosccution  of  a  voyage  ;  and 
a  ship  is  not  answerable  in  a  suit  under  the 
Admiralty  Court  Act,  1861,  s.  6,  for  damage  to 
cargo  caused  by  such  delay.  Anderson  v.  San 
Romuii  {Owners).  42  L.  J.,  Adm.  46:  L.  K.  5 
P.  C.  301  :  21  W.  U.  393  ;  28  L.  T.  381  ;  1  Asp. 
M.  C.  603—1'.  C. 

Additional  Cargo  taken  in  and  discharged  at 
same  Port.  J — Sec  Cajlin  v.  Aldriilije,  supra. 

Master  deviating  without  Cause,] — The  shiji- 
owner  is  not  liable  to  the  chartei'cr  for  deviation 
by  the  master  without  reason  and  ultra  vires. 
Striehlnnd  v.  Xe'ilson,  7  Ct.  of  Sess.  Cas.  (3rd  ser.) 
400. 

Abandonment  of  Ship  —  Ship  brought  by 
Salvors  to  Port  of  Delivery  —  Right  of  Cargo 
Owner  to  Cargo  without  Payment  of  Freight.]  — 

Sir  Tin   Ariiii.  <i iid  Ci.sr.i.  itilia.  cul.  :is5. 

Damage  to  Cargo      Unnecessary  Deviation.] 

■ — lly  a  eharierpariy  the  ship  was  to  iiioceed  to 

Mari.anoplt!   and    there    load   a  eai'go  of    wheat, 

1  and   Ix'iiig  so  io,-ided  was  to   pi'oceed  therewith 

I  to  a  safe  i)ort  \n  the  United   Kingdom  or  on  the 

I  continent     ))elween    Havre    and    Hamburg,    as 

I  ordered   at    (Jibraltar.       The   charterparty   also 

contained  the  following  clause  :    ''  Should  frost 

ensue    .  .  .    after    the   steamer   has   arrived    at 

I  port  of  loading  and  the  vessel  is  compelled  to 

10 
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leave  to  avoid  beiiiL;-  frozen  in,  the  master  is  at 
liberty  to  leave  .  .  .  with  part  cargo,  and  to 
till  up  for  steamer's  benefit  at  any  open  Black 
Sea,  Azof,  or  :\le(literranean  port  for  United 
Kingdom,  continent,  or  Mediterranean ;  but  in 
case'  of  leaving  with  part  cargo  the  steamer 
shall  complete"  the  voyage  as  if  a  full  cargo 
had  been  loaded,  or  shall  forward  such  part 
caiuo  to  its  destination,  provided  that  no  extra 
exi'iense  be  thereby  caused  to  the  receivers." 
Frost  ensued,  and,  to  avoid  being  frozen  in,  the 
shi})  left  Marianople  with  a  part  cargo  of  wheat, 
shipped  under  bills  of  lading  which  incorporated 
all  the  conditions  and  exceptions  contained  in  the 
charterparty,  and  proceetled  to  Novorissisk,  where 
she  tilled  up  with  linseed  under  bills  of  lading  for 
delivery  at  King's  Lynn  docks.  Upon  the  ship's 
arrival  at  Gibraltar  she  was  ordered  by  the  con- 
signees of  the  wheat  to  proceed  therewith  to 
Cardiff:  but  instead  of  going  there  direct,  she 
went  in  the  first  instance  to  King's  Lynn,  and 
there  delivered  the  linseed  before  proceeding  to 
Cardiff.  On  the  voyage  from  King's  Lynn  to 
Cardiff  the  wheat  was  seriously  damaged  by  one 
of  the  perils  excepted  in  the  bill  of  lading  and 
charterparty.  In  an  action  by  the  holders  of 
the  bill  of  lading  against  the  shipowners  for 
breach  of  contract  :— Held,  that,  by  proceeding 
to  King's  Lynn,  the  ship  had  deviated  from  the 
vovage,  and  that  her  owners  were  therefore  liable. 
Tlir  DunhdJi,  66  L.  J.,  Adm.  66  ;  [1897]  P.  133  ; 
76  L.  T.  6.-)8  ;  8  Asp.  M.  C.  284. 

Deviation  —  Light  Dues.]  —  See  Kcivman  v. 
Liniijwrt.  sui)ra,  col.  239. 

And  see  further,  as  to  Deviation  and  Delay, 
post,  XIV.  Demurrage— Frost  preventing 
Loading,  supra,  col.  245. 

d.  Enforcing  in  Ectuity. 


Parties  who  have  mutually  bound  themselves, 
will  be  restrained  from  doing  any  act  inconsistent 
■with  a  charterparty  which  they  have  entered 
into  bona  fide.  Levin  v.  Deslandes,  30  L.  J.,  Ch. 
457  ;  7  Jur.  (N.s.)  837  ;  3  L.  T.  461  ;  9  W.  R. 
218. 

The  court  has  jurisdiction  to  deal  with 
questions  relating  to  charterparties  ;  and  so 
when  a  charterijarty  has  been  entered  into 
bona  fide,  it  can,  on  a  sufficient  case  being  made, 
grant  an  injunction  to  restrain  the  breach  of  such 
a  contract.     Ih. 

The  master  of  an  American  vessel  arriving  in 
England,  authorised  by  the  owners  to  sell  or 
cha'rter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  days  afterwards  the  defendant 
purchased  the  ship  from  a  party  acting  under 
a  power  of  attorney  from  one  of  the  owners  to 
sell  her.  The  greater  ^lart  of  the  cargo  had  been 
put  on  board  under  the  charterparty.  The 
<Iefendant  attempted  to  stop  the  sailing  of  the 
sliip  :_Held,  that  the  master  having  authority  to 
charter  the  ship,  which  he  had  done,  and  the 
defendant  knowing  of  the  charterparty,  an 
injunction  would  lie  to  restrain  the  purchasers 
from  interfering  with  the  sailing  of  the  ship,  in 
pursuance  of  the  charterparty.  Messagenes 
Imperlales  Co.  v.  Babies,  7  L.  T.  763  ;  11 
W.  R.  322. 

A  vessel  having  been  chartered  to  convey  a 
cargo  of  coals  to  China  and  having  become 
damaged,  the  master  was  forced  to  discharge  the 
cargo^  and  tiie  owner  declined  to  reship  it,  on 


the  ground  that,  having  become  wet,  it  was  liable 
to  spontaneous  combustion.  On  a  bill  by  the 
charterers  to  restrain  the  owner  from  employing 
the  ship  in  any  manner  inconsistent  with  the 
charterparty,  the  court  directed  an  inquiry  as 
to  the  state  of  the  cargo,  and  granted  an  injunc- 
tion pending  such  inquiry.  Iler'wt  v.  Nicholas, 
12  W.  R.  844. 

The  court  of  chancery  cannot  decree  the 
specific  performance  of  a  charterparty,  but  it 
can  restrain  the  parties  from  employing  the  ship 
in  a  manner  inconsistent  with  the  rights  under  a 
charterparty.  Le  Blanch  v.  Granger,  35  Beav. 
187. 

Although  a  court  of  equity  cannot  enforce  the 
s[)ecific  performance  of  a  charterparty,  yet  it 
will  restrain  the  employment  of  the  vessel  in  a 
different  manner,  whether  such  employment  is 
expressly  or  impliedly  forbidden.  De  Mattos  v. 
Gihson,  4  De  U.  &  J.  276:  28  L.  J.,  Ch.  165, 
498  ;  5  Jur.  (n.s.)  347,  555  ;  7  W.  R.  100,  403, 
514. 

C.  mortgaged  a  ship  to  D.,  with  a  power  of 
sale.  The  ship  was  under  contract  by  charter- 
jtarty,  to  carry  a  cargo  from  U.  to  S.,  of  which 
the  mortgagee  had  notice.  On  a  bill  filed  by 
the  charterer  of  the  vessel  for  a  sijecific  i)erform- 
auce  against  the  mortgagor,  and  for  an  injunction 
to  restrain  the  mortgagee  from  interfering  to 
interrupt  the  voyage  : — Held,  that  the  contract 
was  not  enforceable  in  a  court  of  equity,  and  that 
the  charterer  was  bound  to  shew  that  the  mort- 
gagee had  done  or  threatened  to  do  some  act 
which  had  interfered  with  the  performance  of 
the  contract,  to  entitle  him  to  an  injunction. 
Ih. 

A  shipowner  entered  into  a  contract  to  carry  a 
cargo  of  coals  from  Birkenhead  to  Bombay.  The 
charterparty  contained  the  ordinary  exception 
of  perils  of  the  sea.  The  ship,  soon  after  sailing, 
was  overtaken  by  a  storm,  and  put  into  Belfast. 
The  master  of  the  ship  had  the  coals  unshipped, 
and,  being  advised  that  they  were  in  too  danger- 
ous a  state  to  be  reshipped,  he  had  them  sold. 
The  charterers  filed  a  bill  to  restrain  the  ship- 
owner from  using  the  ship  in  a  manner  incon- 
sistent with  the  charterparty.  The  vice-chan- 
cellor granted  an  injunction  accordingly,  with 
the  intention  of  compelling  the  shipowner  to  send 
the  ship  back  to  Birkenhead  to  take  on  board  a 
new  cargo  of  coals  for  Bombay  : — Held,  upon 
appeal,  that  no  such  injunction  could  be  granted. 
Adamson  v.  Gill,  18  L.  T.  278  ;  16  W.  R.  639. 


6.  Liability  of  Charterer  or  Agent. 

Indefinite   Period  of   Employment.  ]  — By    a 

charterparty  to  government  for  transporting 
emigrants  from  this  country  to  the  Cape  of 
Good  Hope,  a  shipbroker,  on  behalf  of  the 
owners,  let  a  vessel  to  the  commissioners  of  the 

navy  for  the    space    of   calendar  months 

certain,  and  thenceforward  until  they  should 
give  him  notice  that  she  was  discharged,  such 
notice  to  be  given  after  her  return  to  Deptford 
or  Portsmouth  ;  and  the  commissioners  cove- 
nanted to  pay  freight  at  the  rate  of  14.s-.  per  ton 
per  calendar  month  for  so  long  time  as  the  vessel 
should  be  continued  in  his  majesty's  service  ; 
and  that  after  she  had  been  in  such  service  six 
months,  the  broker  should  have  a  bill  of  imprest 
for  two  months'  freight  more  :  and  after  ten 
months  a  like  bill  for  two  months  ;  and  a  like 
bill  whenever  eight  months  should  be  due  ;  and 
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the  following  memorandum  was  written  in  the 
margin  :  '•  Notwithstanding,  it  is  herein  agreed 
that  the  ship  shall  be  discharged  at  Deptford  or 
Portsmouth,  it  is  hereby  covenanted  that  she 
shall  be  discharged  at  the  Cape  of  Good  Hope 
when  the  service  will  admit  of  it": — Held,  that 
under  the  terms  of  the  charterparty  the  voyage 
was  general,  and  that  the  ship  was  chartered  for 
an  indefinite  period  ;  and  that  the  broljer  was 
only  entitled  to  claim  commission  as  for  a  voyage 
of  that  description,  and  not  for  a  specific  voyage 
outwards.     JIoll  v.  Pincent,  6  Moore,  228. 

Charterers'  Duty  to  Clear  Ship.] — Where  a 
ship  had  been  addressed  to  a  consignee,  who  was 
not  in  a  position  to  clear  the  ship,  and  the  captain 
was  led  by  the  charterers  to  have  recourse  to 
Tarokers,  who  cleared  the  ship  and  charged  com- 
mission for  so  doing,  which  the  captain  paid  on 
behalf  of  the  owner  : — Held,  that  an  action  was 
maintainable  by  the  shipowner  against  the  char- 
terers, who  had  agreed  that  the  ship  should  be 
consigned  to  their  agents  free  of  commission,  and 
the  cargo  cleared  free  of  expense  to  the  ship- 
owner.    Ru.i.sell  V.  Griffith,  2  F.  &  F.  118. 

Expenses   incurred  by  Beason  of  additional 

Clause.] — U.  chartered  a  vessel  to  Puerto  Cabello 
and  home  frcjm  jMaracaibo  at  a  fixed  freight,  and 
an  additional  clause  was  subsequently  inserted 
in  the  charterparty  giving  the  charterer  the  option 
of  sending  a  part  of  the  outward  cargo  on  to 
Maracaibo,  and  stipulating  that  "  any  and  every 
ex})ense  tlie  vessel  may  incur  in  consequence  of 
this  additional  clause  shall  be  borne  by  the 
charterers."  The  charterer  loaded  the  vessel 
with  a  cargo,  part  for  Puerto  Cabello  and  part 
for  Maracaibo,  and  made  out  two  manifests.  On 
arriving  at  Puerto  Cabello,  the  custom-house 
authorities  insisted  on  seeing  both  manifests,  and 
prohibited  the  discharge  of  the  jiart  of  the  cargo 
intended  for  Puerto  Cabello  on  the  false  ground 
that  there  were  contiaband  goods  on  board,  hj 
which  the  cargo  was  confiscated,  and  (hey  also 
imposed  a  fine  of  500  doUais  on  the  master  for 
having  two  manifests,  and  ))rohibited  the  dis- 
charge of  the  cargo  or  the  clearing  out  until  the 
fine  was  paid.  The  master  appealed  to  the 
tribunals  of  the  country  and  made  counter- 
claims for  delay.  A  revolution  occurred  in 
Venezuela  about  the  same  time,  which  jirevented 
all  commercial  and  legal  {)i-ocee(lings  ;  but  cven- 
tually  the  government  agreed  with  tlie  master  to 
pay  him  ."(,000  dollars  as  compensation  Utv  the 
detention  of  the  ship,  and  after  a  further  dehiy 
she  procecfled  to  Maracaibo.  The  .">,000  dollars 
were  not  paid  : — Held,  that  the  owner  of  the 
vessel  was  not  entitled  to  recover  from  the 
charterer  the  damages  or  cxi)enses  he  had  been 
])Ut  to,  either  in  lejiairing  damage  tf)  the  vessel 
(ifcasioned  by  <lelay  or  the  cf)sts  attendant  upon 
the  iiroceedings  or  otherwise,  such  d.-iniagcs  not 
Vjeing  contemplated  by  the  additional  clause. 
.Siilh/  V.  Diirantij,  .S  H.  Ac  C.  27(»  ;  H3  L.  J., 
Kx,  V.l'.t. 

Cesser  Clause — Loading  in  regular  Turn,] — 
liy  a  chartei'party  between  tli(!  owners  of  a  slii]i 
and  I  he  agents  for  the  charterers,  wh(  I  were  persons 
resident  in  Spain,  it  was  agreed  that  the  ship 
should  proceed  to  I.,  and  there  load  in  regular 
turn  from  the  agents  of  the  charterers  a  full  and 
enniplete  cargo.  It  was  also  agreed  that  all 
liability  of  the  agents  "in  every  respect,  and  as 
to  all   matters  and  things  as  well  before  and 


during  as  after  the  shipping  of  the  cargo,  shall 
cease  as  soon  as  they  have  shipped  the  cargo." 
A  cargo  was  loaded  and  shipped,  but  not  in 
regular  turn  : — Held,  that  the  agents  were  pro- 
tected by  the  clause  from  liability  for  not  so 
loading  in  regular  turn,  they  having  loaded  and 
shipped  the  cargo  before  the  commencement  of 
the  action.  MUrnin  v.  Pprrz.  3  El.  &  El.  49.5  ; 
30  L.  J.,  Q.  B.  yo  :  7  Jur.  C^.S.)  33(5  ;  3  L.  T.  736  ; 
i)  W.  R.  269. 

See  alfto  an  to  cesser  clauses,  post,  XIII. 
Freight — XIV.  Demurrage. 

Loss  of  Vessel  after  Expiration — Liability  of 
Charterer  —  Act  of  God.] — A  vessel  was  lost, 
through  stress  of  weather,  and  without  negli- 
gence, after  the  expiration  of  a  charterparty  : — 
Held,  in  an  action  by  the  representative  of  the 
owner  against  the  charterer,  in  the  absence  of 
express  stipulation,  that  there  was  no  liability 
implied  by  law  on  the  part  of  the  person  in 
possession  for  loss  so  occasioned.  Smith  v. 
Drummond,  1  Cab.  &  E.  160. 

Liability  of  Trustee  in  Bankruptcy.] — Where 
a  charter})arty  and  bill  of  lading  were  entered 
into  with  the  concurrence  of  the  trustee  in 
sequestration,  though  not  expressly  authorised 
by  him  : — Held,  that  the  trustee  was  liable  there- 
on. 3Iacltermch  v.  Mollesoii,  13  Ct.  of  Sess.  Cas. 
(4th  ser.)  445. 

Liability  of  one  signing   "as  Agent  for  the 

Charterer. "]^A  charterparty  was  entere<l  into 
between  the  [)laintitfs,  shijiowners  and  ilefen- 
dants  "as  agents  for  charterers."  It  was  signed 
by  the  defendants  without  cjualification,  but 
contained  a  clause  that  the  ship  was  to  load 
"  from  the  agents  of  the  said  freighters,"  and  a 
cesser  clause,  that  the  charter  being  entered  into 
on  behalf  of  others,  the  charterers  liability 
should  cease  on  completion  of  loading  and  i)ay- 
nient  of  advance.  In  an  action  on  tlie  charter- 
party: — Held,  on  dennirrer,  that  the  ilefendants 
were  personally  liable.  Jhmqh  v.  Manzanos,  48 
L.  J.,  Ex.  398  ;  4  Ex.  D.  104* ;  27  W.  K.  536. 


7.   De.mise  ok  Siiir. 

Liability  of  Owner  for  Negligence  of  Master 
and  Crew.] — The  iiluinlifi's  hired  from  the  defen- 
dant a  vessel  under  a  eiiarter|)arty,  by  which  the 
vessel  was  let  tt)  the  plaintiifs  for  a  si)ecified 
time,  and  they  were  to  have  the  whole  reach  of 
her  holds,  except  what  was  reserved  to  the  owner 
for  the  crew  ;  the  crew  was  to  assist  in  loading 
and  discharging,  and  the  captain  was  to  sign  bills 
of  lading  and  to  lurnish  to  the  chartercis  a  copy 
of  the  log.  'i'lu'  detendant  engaged  and  paid  the 
master  and  crew.  Whilst  the  vessel  was  upon  a 
voyage  umler  the  charteriiarly,  with  a  cargo  on 
board  belonging  to  the  [ilaintift's,  she  and  her 
cargo  were  lost  liy  the  negligence  of  the  master 
and  crew  : — Hcld,tliat  the  nia.ster  and  crew  were 
the  servants  of  the  dd'endant  for  the  purpose  of 
navigating  the  vessel,  and  that  lie  was  liable  to 
compensate  the  plaintiifs  for  the  loss  sustained 
by  them.  Omoa  and  Clelaiid  Coal  and  Iron  Co. 
V.  Jfuiitleii,  2  C.  P.  D.  464  ;  37  L.  T.  184  ;  25 
W.  R.  675  ;  3  Asp.  M.  C.  501, 

The  owner  of  a  ship  who,  by  a  verbal  agree- 
ment, gives  uji  all  control  over  her  to  the  captain, 
but  retains  a  right  to  one-third  of  the  net  )]iolits, 
and  is  subsequently  registered  as  managing  owner 
under  the  Merchant  Shipping  Act,  1875,  is  liable 
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for  the  negligent  management  of  the  vessel  by 
the  cajitain,  though  occurring  under  a  charter- 
tv  of  which  the  owner  knew  nothing.  Steel 
47  L.  J..  C.  r.  43  ;  3  C.  P.  D.  121  ;  37 
:  26  W.  11.  212  ;  3  Asp.  M.  C.  537. 


V.  Lexter 
L.  T.  f.l: 


What  Amounts  to — Lien  of   Owner.] — By  a 

clmrterparty  it  was  eovunantwl  that  the  owner 
should  receive  on  boaril  in  Lomlon  all  such  goods 
as  the  freighter  thought  tit  to  load,  and  should 
proceed  therewith  to  Madras,  and  there,  after 
delivering  her  outward  cargo,  receive  from  the 
freighter's  agents  a  homeward  cargo,  and  deliver 
the'same  in  "London:  and  that  all  the  cabins  but 
one.  which  was  reserved  for  the  use  of  the  captain, 
should  be  at  the  disposal  of  the  freighter,  who 
was  to  appoint  a  supercargo  to  superintend  the 
stowageof  the  goods.  Freight  to  be  paid  at  so 
much  "per  ton  on  the  register  tonnage  of  the 
ship.     The  captain  and  crew  were  employed  and 


of  lading,  which  was  different  from  that  due 
upon  the  charterparty.  Christie  v.  Lewis,  5 
Moore,  211  ;  2  Br.  k.  B.  410  ;  23  R.  R.  483. 

Where  no  Possession  by  Owner.] — The  owner 

of  the  ship  has  im  lien  for  the  hire  stipulated  by 
a  charterparty  for  the  voyage  on  goods  shipped 
by  the  charterer,  because  the  latter  is  the  owner 
of  the  ship  for  the  voyage  ;  and  the  first  owner 
has  no  possession  of  the  ship  or  goods,  without 
which  there  can  be  no  lien.  Hntton  v.  BrarjiJ,. 
7  Taunt.  14  ;  2  Marsh.  339  ;  17  R.  R.  431. 

As  Transport  to  Crown.] — Where  A.  chartered 
his  ship  to  the  commissioners  of  the  transport 
service  on  behalf  of  the  crown  to  be  employed 
as  a  transport,  and  the  ship  in  the  course  of  such 
employment  made  several  voyages  from  Deptford 
to  foreign  ports  and  back  : — Held,  that  by  the 
terms  of  the  charterparty,  coupled  with  the 
paid  by  the  owner  : — Held,  that  there  being  no  !  nature  of  the  service,  a  temporary  ownership 
express  words  of  demise  of  the  ship  itself  in  the  j  passed  to  the  crown,  so  that  A.,  during  the  time 
charterparty,  the  freighter  did  not  thereby  become 
the  owner  for  the  voyage,  but  that  the  possession 
continued  in  the  owner,  and  that  he,  therefore, 
had  a  lien  upon  the  cargo  for  his  freight.  Sarille 
V.  Ciiwj)h»i,  2  B.  &  Aid.  503  ;  21  R.  R.  376. 

The  owner  of  a  ship  entered  into  a  charter- 
party  with  the  freighter,  by  which  the  former 
granted  and  let,  and  the  latter  hired  and  took, 
the  ship  for  a  voyage  out  and  home.  The  owner 
covenanted  that,  the  vessel  being  well  manned 
and  furnished,  the  master  should  receive  on  board 
at  London  goods  to  be  sent  alongside  by  the 
freighter,  and  deliver  them  from  alongside  at 
Kevvfoundland  to  the  agents  of  the  freighter, 
accordiug  to  his  bills  of  lading  ;  and,  such  cargo 
having  been  discharged  there,  should  receive 
other  goods  in  like  manner  and  deliver  them  at 

Demerara,  and,  having  discharged  the  same, 
should  receive  other  goods  there  and  deliver 
them   at  London,  agreeably  to  bills  of  lading. 

The  owner  agreed  that  the  ship's  boats  should 

assist  in  unloading  and  loading  the  cargoes  when 

required  b}^  the  freighter,  provided  no  impedi- 
ment was  thereby  made  in  carrying  on  the  exclu- 
sive duties  of  the  ship  ;  in  consideration  whereof 

the  freighter  covenanted  to  send  and  take  the 

goods  from  alongside,  and  to  pay  for  the  freight 

and  hire  of  the  vessel  for  the  voyage  2,600Z.  with 

primage,  one   quarter  part  on  delivery  of    the 

cargo  at  Newfoundland,  by  good  bills  at  sixty 

days'  sight  on  London,  and  the  remainder  by 

good  bills  at  two  months'  date  from  the  day  of 

the  ship's  report  inwards  at  the  port  of  London. 

The  voyage  was  performed,  and  goods  of  third 

persons  brought  from  Demerara,  under  bills  of 

lading  deliverable  to  the  consignees  on  payment 

of  certain  specified  freight  therein   mentioned, 

which  freight  the  owner  received.  Bills  of  ex- 
change for  one  quarter's  freight  were  drawn  on 

the    freighter    at    Newfoundland,   which    were 

afterwards  accepted   and   dishonoured   bj-  him, 

and  no  sum  or  bill  for  the  remaining  three- 
quarters'  freight  per  charterparty  was  given  or 

tendered  to  him  on  the  return  of  the  ship : — 

Held,  that,  taking  the  whole  of  the  charterparty 


of  such  service,  was  not  to  be  considered  as  owner 
within  the  charters  granted  to  the  Trinity  House, 
which  impose  lighthouse  duties  and  for  buoyage 
and  beaconage  on  the  owners  of  ships.  Trinity 
House  (arrjMiratioiO  v.  Clark,  4  M.  &  S.  288. 

With  Right  to  Surplus— Presence  of  Agent.] 

— The  owners  of  a  ship  by  deed  appointed  A. 
to  the  command  of  the  ship  on  a  voyage  from 
London  to  Calcutta  and  back.  A.  was  to  load  the 
ship  out  and  home,  and  to  secure  to  the  owners  a 
certain  amount  of  freight,  retaining  the  surplus 
or  making  good  the  deficiency.  An  agent  of  the 
owners  was  to  go  on  board  to  superintend  the 
management  of  the  stores,  with  power  to  displace 
A.  and  appoint  another  commander,  in  case  of 
his  breaking  the  agreement  on  his  part : — Held, 
that  the  deed  released  the  owners  from  their 
liability,  as  such,  to  make  good  the  loss  upon 
goods  sent  from  Calcutta  to  London  by  the  ship, 
and  lost  or  damagetl  on  the  voyage,  and  that  A. 
alone  was  responsible  to  the  shippers  for  such 
nondelivery,  he  being  owner  of  the  vessel  pro 
hac  vice.  JVewberrij  v.  Colrin,  4  M.  &  P.  876  ; 
7  Bing.  190  ;  1  C.  &  J.  192  ;  1  Tyr.  55  ;  9  L.  J.  (O.S.> 
Ex.  13 — Ex.  Ch.  Aflirmed  in  Dom.  Proc.  nom. 
Colvin  v.  Newberry,  1  CI.  &  F.  283  ;  6  Bligh,  167. 

Hire  for  Day — Owners'  Servants.] — The  de- 
fendants hired  a  steam  vessel  for  the  day  ta 
convey  them  to  R.  and  back  to  L.  The  vessel 
was  navigated  by  the  master,  engineer  and  crew 
of  the  owners,  at  their  expense  : — Held,  that  the 
defendants  had  not  such  exclusive  possession  of 
the  vessel  as  to  entitle  them  forcibly  to  expel 
the  plaintiff,  who  had  come  on  board  with  the 
master's  permission  for  the  purpose  of  being 
conveyed  to  R.  Dean  v.  Ho(]ii,  4  M.  &  Scott, 
188  ;  10  Bing.  345  ;  3  L.  J.,  C.  P.  113. 

Possession^Right  to   maintain  Trespass.] — 

An  owner  of  a  ship,  notwithstanding  he  has  let 
her  out  by  charterparty  tor  twelve  months,  con- 
taining no  terms  of  conveyance  of  possession, 
has  a  sufficient  possession  of    her   to   maintain 


into  consideration,  the  possession  of  the  ship  did  ,  trespass.     Imichs   v.   Koehrlls,   4    Bing.   729  ;    1 


not  pass  to  the  freighter,  but  remained  in  the 
owmer  ;  and  that  the  circumstance  of  his  having 
agreed  with  the  charterer  as  to  the  mode  of  pay- 
ment of  freight  did  not  divest  him  of  his  lien  on 
the  cargo  for  freight ;  and  that  it  made  no 
difference  that  he  had  delivered  the  homewarfl 
cargo  and  received  the  freight  due  upon  the  bills 


M.  &  P.  783 
R.  R.  721. 


2  Y.  &  J.  304  ;  1  CI.  &  F.  438  ;  29- 


Tests  of  Possession.]— By  a  charterparty  it 
was  agi-eed  that  A.  should  let  and  B.  should  hire 
A.'s  vessel  for  six  months,  during  which  time  B. 
was  to  possess  the  entire  and  exclusive  use  antir 
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disposal  of  the  whole  vessel,  with  the  exception  j  pipes  of  brandy  at  Havre,  and  proceed  therewith 
of  the  cabin,  with  room  for  the  accommodation   to  Terceira,  where  the  master  was  to  take  on 


of  the  crew  and  for  the  stowage  of  stores  and 
pi-Qvisions  ;  that  the  master  should,  as  often  as 
B.'s  interest  should  require,  take  on  board  and 
properly  stow  all  such  goods,  to  the  extent  of  a 
full  and  complete  cargo,  as  should  be  tendered 
to  him  for  that  purpose,  and  proceed  therewith 
upon  such  voyage  or  voyages  as  B.  or  his  agent 
should  direct':  and  that  he  should  deliver  the 
goods  agreeably  to  the  bills  of  lading ;  that  the 
freight  and  primage  should  be  payable  to  B.  or 
his  order  ;  that  in  the  event  of  the  completion  of 
the  six  months'  voyage,  or  after  she  had  com- 
menced taking  goods  on  board  for  a  voyage,  the 
term  should  be  prolonged  until  the  discharge  of 
her  cargo  after  her  arrival  at.  or  return  to,  a  port 
in  Great  Britain  ;  and  that  the  owners  or  master 
should  keep  the  vessel  tight  and  manned,  and 
provisioned  and  fitted  with  necessary  stores.  In 
consideration  whereof,  B.  agreed  to  pay  to  A., 
at  a  certain  rate  per  ton  per  month,  to  be  paid 
by — one  month's  pay  in  advance  in  cash, — one 
month's  pay  after  the  vessel  should  be  entered 
outwards, — one  month's  pay  that  day  two  months, 
— and  one  month's  pay  at  the  expiration  of  each 
succeeding  month  till  the  end  of  the  term  she 
might  be  employed,  and  the  balance  in  cash  on 
her  final  discharge,  together  with  port  charges: 
and  that  B.  should  have  the  privilege  of  putting 
in  a  master  of  his  own  appointment,  he  fiudhig 
the  cabin  with  all  stores,  and  paying  his  wages, 
A.  allowing  the  wages  paid  to  his  own  master ; 

A.  not  to  be  responsible  for  such  master's  acts 
and  conduct  should  he  deviate  from  the  charter  ; 

B.  to  be  responsible  to  A.  for  the  conduct  and 
integrity  of  such  master  : — Held,  that  the  posses- 
sion of'  the  vessel  was  given  up  by  A.  to  B. 
during  the  continuance  of  the  contract  :  that  the 
master  so  appointed  by  B.  was  in  possession  of 
the  cargo  as  his  agent,  and  not  as  the  servant  of 
A.  ;  that  personal  credit  was  given  to  B.  for  the 
l)ayraent  of  the  hire  of  the  vessel :  and  that  no 
lien  upon  or  right  of  stoppage  of  the  goods  was 
reserved  to  the  owners  as  a  security  for  the  pay 


board  a  full  and  comi)Iete  cargo  of  green  fruit,  or 
other  goods,  as  the  freighters  might  think  fit  to 
send  alongside,  and  despatch  her  therewith  to 
London  :  and  the  freighters  covenanted  to  pay 
freight  for  the  fruit  at  certain  terms  therein 
specified,  and  on  the  brandy,  at  a  certain  rate 
therein  also  stipulated,  and  guaranteed  the  ship 
a  complete  cargo  of  fruit  home.  In  an  action  by 
the  owner  against  the  freighters,  for  not  putting 
a  full  cargo  of  fruit  on  board  at  Terceira,  he 
averred  a  general  performance  of  the  covenants 
contained  in  the  chartcrparty  to  be  fulfilled  : — 
Held,  sufficient,  as  the  covenant  by  the  owner 
to  take  the  brandy  to  Terceira  was  an  indepen- 
dent and  distinct  covenant,  and  not  to  be  con- 
sidered as  a  condition  precedent,  as  it  went  only 
to  a  part  of  the  consideration  of  the  contract. 
Futhergill  v.  Wtilfon,  2  Moore,  630 ;  8  Taunt. 
576  :  20  R.  R.  567. 

Action  on  a  chartcrparty  by  a  freighter  against 
a  shipowner  for  not  receiving  cargo.  Proof  was 
given  of  a  chartcrparty  expressed  to  be  between 
the  defendant  of  one  part,  and  G.  S.  &  Co. 
(agents  of  the  freighters)  of  the  other,  containing 
a  memorandum,  as  follows  : — "  This  charter  being 
concluded  on  behalf  of  another  party,  it  is  agreed 
that  all  responsibility  on  the  part  of  G.  S.  &  Co. 
shall  cease  as  soon  as  the  cargo  is  shipped."  No 
notice  of  this  meniorauduni  was  taken  in  the 
declaration  :— Held,  that  it  was  not  necessary  to 
notice  the  memorandum.  Schninltz  or  Srhmalz 
V.  Accry,  16  Q.  B.  655  ;  20  L.  J..  Q.  B.  228  ;  15 
Jur.  29i. 

In  an  action  for  breach  of  a  chartcrparty  by 
the  freighter  against  the  owner  of  a  ship,  for  not 
performing  the  terms  of  a  chartcrparty,  the 
declaration  alleged  that  it  was  agreed  by  the 
parties  that  the  ship  should  jjroceed  with  all 
convenient  speed  to  St.  Helena,  and  there  load  a 
cargo,  and  therewith  i)roceed  to  Liverpool,  and 
deliver  the  cargo  at  a  safe  wharf,  for  a  certain 
amount  of  freight  (the  act  of  God,  the  Queen's 
caemies,  fire  and  all  other  dangers  of  the  seas  and 


mcnt  of  such  hire.    Jlrh-lier  v.  Capper,  4  Man.  A:  j  navigation  during  the  voyage  always  e.xcepte<l)  ; 
G.  502  ;  5  Scott  (X.K.)  257  :  11  L.  J.,  C  I'.  274.    I  that  the  chartcrparty  should  be  in  force  for  six 

voyages,  and  that  they  should  all  be  made  not 
Liability  of  Owner  to  Shipper— Bill  of  Lading 


— Master  and  Servant.] — A  person  who  is  legis 
tcred  as  the  owner  of  a  shij),  and  also  registered 
as  the  managing  owner  under  tlie  Merchant 
Shipping  Act,  1876  (3'.t  ct  40  Vict.  c.  80),  is  not 
liable  to  shippers  under  bills  of  hiding  signed  by 
the  master  or  ship's  agent,  for  loss  of  cargo 
alleged  to  have  arisen  fioin  the  unseaworthiness 
of  the  ship,  if  he  has  divested  himself  by  the 
chartcrparty  of  all  control  and  possession  of  the 
vessel  for  the  time  being  in  favour  of  the  char- 
terers, who  have  all  the  use  and  Ijcnefit  tliercof, 
even  if  the  shippers  have  no  notice  of  the  con- 
tents of  the  chartcrparty.  Frazrr  v.  Mnrxh  (i:? 
East,  23H,  ante.  col.  6.")'),  followed.  Jdtn niiroll 
Miiniifdiivv   roil    Carl   Srhrihlrr   v.   FiiriirxK,   62 


L.  .]. 
1  R. 


B.  201  :  [1K!»H]  A.  ('.8;  W  L.  T. 
7  Asi).  M.  C.  263— M.  L.  (E.) 


K.    I'LEADTNGS,  EVIDENCE    AND   DAMAGES. 

Declarations.] — As  to  allowing  several  counts 
on  a  charterjiartv.  varving  its  statements,  see 
Jfrniod  V.  WUk'h,.  iTq.  B.  1.  See  f/of/f/eft  v. 
E.r1r,i,  6  Bing.  (N.c.)  207  ;  M  Scott.  480. 

The  owner  of  a  ship  covenanted  by  a  chartcr- 
party with  the  freighters  to  take  on  board  six 


lat'erthan  a  certain  day  specified.  The  declara- 
tion averred  that  the  freighter  had  done  all 
things  necessary  on  his  part  to  entitle  him  to 
iiave  the  voyages  performed,  yet  the  ship  did  not 
make  the  voyages  as  agreed  :—Hehl,  that  the 
declaration  was  good,  although  it  did  not  contain 
any  averment  negativing  the  fact  of  the  owTier 
being  within  any  "f  the  exceptions  contained  in 
the  chartcrparty,  and  that  if  he  relied  upon  such 
fact,  he  was  hound  to  jjlead  it.  Whrrler  v. 
J{(iridi/r,  !•  Kx.  f.dS  ;  23  L.  .J.,  Ex.  221. 

A  declaration  stateil  that  by  a  chartcrparty 
between  the  defeiulant,  the  shipowner  atid  the 
plaintiiT.it  was  agreed  that  the  sliii>  should  i)ro- 
ceed  to  two  |)orts  in  Sicily,  or  usual  i)laic  of 
loading,  on  ami  after  the  delivery  of  heroutwanl 
cargo,  and  there  loail  from  the  plaintiff's  factors 
a  full  cargo,  and  thence  proceed  to  Bristol,  and 
that  the  vessel  should  have  her  orders  Ijcforc 
leaving  Messina.  The  declaration  alleged  that 
the  ship  arrived  at  Messina,  and  laid  as  a  breach, 
that  the  defendant  within  a  reasonable  time 
after  the  delivery  of  her  outward  cargo,  and 
before  the  plaintiff  could  have  given  orders  for 
the  ship  to  proceed  to  the  ports,  made  a  contract 
with  a  third  party  for  the  conveyance  of  goods 
from  Messina,  and  therewith  and  within  such 
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ivasonable  time  us  aforesaid,  and  before  such 
reasonable  time  had  elapsed,  loaded  his  ship,  and 
afterwards  proceeded  to  London,  without  taking 
on  board  the  cargo  agreed  to  be  taken  from 
the  plaintiff  and  thereby  wholly  incapacitated 
ami  ileprived  himself  of  the  power  of  fulfilling 
the  chartcrparty.  although  the  jjlaintiff  within 
such  reasonaV)lc  time  as  aforesaid  provided  mer- 
chantlise.  and  was  ready  and  willing  to  load  on 
board  the  ship  the  merchandise,  and  although 
the  plaintiff  would  have  been  ready  and  willing 
to  have  named  and  appointed  and  given  orders 
to  the  defendant  to  proceed  to  two  ports  and  to 
have  there  loaded  a  full  cargo  : — Held,  that  the 
declaration  was  bad,  as  it  did  not  shew  that  the 
vessel  had  sailed  before  the  lapse  of  a  reasonable 
time  for  the  performance  by  the  plaintiff  of  his 
part  of  the  contract,  and  so  did  not  shew  that 
the  defendant  had  incapacitated  himself  from 
performing  his  part  of  the  contract,  and  that  it 
ought  to  have  contained  an  averment  that  the 
plaintiff  had  performed  his  part  by  giving  orders, 
naming  a  port,  &c.,  and  by  tendering  a  cargo 
within  such  reasonable  time.  Matthews  v. 
Loictlier,  5  Ex.  574  ;  19  L.  J..  Ex.  364. 

Action  on  a  chartcrparty,  not  under  seal, 
varied  by  a  subsequent  agreement.  The  declara- 
tion stated,  that,  by  a  chartcrparty  between 
G.  L.  J.  &  Sons,  on  behalf  of  the  owners  (not  stating 
the  plaintiffs  to  be  the  owners)  of  a  ship  at  Pem- 
broke, and  the  defendant  described  as  the  char- 
terer, it  was  mutually  agreed  that  the  ship 
should,  with  all  convenient  speed,  proceed  to 
Cardiff,  and  there  load  a  cargo  of  iron  and  coals 
at  certain  freight,  and  deliver  the  same  at 
Alexandria  ;  forty  running  days  to  be  allowed 
the  charterer  for  loading  at  Cardiff  and  unload- 
ing. That  the  ship,  with  the  consent  of  the 
plaintiffs,  and  at  the  request  of  the  defendant, 
remained  at  Pembroke  to  receive  coals,  part  of 
the  cargo,  instead  of  being  loaded  therewith  at 
Cardiff,  and  that  she  there  received  coals  on  board. 
That  the  defendant  did  dispense  with,  and  dis- 
charge the  plaintiff's  from,  performing  that  part 
of  the  charterparty  which  related  to  the  sailing 
of  the  ship  with  all  convenient  speed  from  Pem- 
broke to  Cardiff  up  to  and  until  tlie  time  of  the 
completing  the  loading  of  coals  at  Pembroke. 
That  the  ship  sailed  to  Cardiff.  Breach,  that  tlie 
defendant  detained  the  ship  there  in  loading  for 
twenty  days  over  and  above  the  lay  days  and 
ten  days  of  demui-rage.  It  then  stated,  that  the 
ship,  being  fully  laden,  proceeded  to  Alexandria  ; 
assigning,  as  a  second  breach,  that  the  defendant 
detained  the  ship  there  in  unloading  for  a  further 
time,  viz.  thirty  days  over  and  above  the  lay  days 
and  days  of  demurrage.  There  were  two  more 
breaches,  one  the  nonpayment  of  freight  for  the 
cargo,  which  the  plaintiffs  duly  delivered  at 
Alexandria,  and  the  other  the  nonpayment  of 
demurrage  : — Held,  that  the  declaration  was 
defective  for  not  shewing  bj^  distinct  averment 
or  necessary  im])lication  that  the  plaintiffs  were 
parties  contracting  by  the  charterparty  as  owners 
of  the  ship,  and  that  such  defect  could  not  be 
cured  by  any  admission  in  the  pleas,  whether 
found  for  or  against  the  defendant.  GMun-nij  v. 
Jacl'Mui,  3  Ma^n.  &  G.  960  ;  3  Scott  (n.e.)  753  ; 
12  L.  J.,  Ex.  502— Ex.  Ch. 

Pleas.] — In  a  declaration  on  a  charterparty, 
by  which  the  ship  was  to  sail  from  Hamburg, 
being  tight,  staunch,  strong  and  every  way  fitted 
for  the  voyage,  in  the  course  of  the  next  Novem- 
ber, and  proceed  to  Lima,  and  having  discharged 


her  outward  cargo,  forthwith  to  be  made  ready 
and  proceed  to  Costa  Rica,  and  there  take  on 
board  a  cargo,  and  then  proceed  to  Liverpool ; — 
breaches  were  alleged  as  follows  :.  that  the  vessel 
was  not,  in  November  or  afterwards,  until  or 
when  she  sailed  on  the  20th  December,  tight, 
staunch,  strong,  or  in  any  way  fitted  for  the 
voyage  :  and  that,  though  she  did  then  sail  from 
Hamburg,  yet  by  reason  of  her  not  being  tight,. 
&c.,  when  she  so  sailed,  she  was  obliged  to,  and 
did,  i)ut  back  into  Altona,  and  was  detained 
there  for  a  long  time  ;  though  she  did  then  again 
set  sail  on  her  voyage  from  Altona,  she  did  not 
proceed  on  the  voyage  according  to  its  due 
course,  or  with  proper  despatch,  but  was  rmneces- 
sarily  delayed  and  deviated  ;  by  means  of  which 
premises,  the  vessel  did  not  arrive  at  Lima,  and 
the  plaintiff  lost  the  benefit  of  a  homeward  cargo 
from  Costa  Rica.  The  defendant  i)leaded,  as  to 
so  much  of  the  declaration  as  related  to  the 
vessel  not  being  fitted  for  the  voyage,  and  by 
reason  thereof  being  obliged  to  put  back  into 
Altona,  and  being  detained  there  for  such  time 
as  was  necessary  to  put  further  ballast  on  board, 
payment  into  court  of  1.?.  and  no  damages  ultra  ; 
and  as  to  so  much  as  related  to  her  being  detained 
at  Altona  beyond  the  time  necessary  to  put  the 
ballast  on  board,  that  she  was  not  detained  there 
by  reason  of  her  not  being  tight,  staunch,  &c. : — 
Held,  that  the  latter  plea  was  bad,  as  answering 
only  a  part  of  the  'breach  to  which  it  applied, 
viz.  the  detention  at  Altona,  and  the  subse- 
quent delay  and  deviation,  even  if  that  was  a 
breach,  and  was  not  merely  a  statement  of 
sijecial  damage.  Porter  v.  Izat,  1  M.  &  W.  381  ; 
1   Tyr.  &  G.  639. 

■ •  Deviation.] — In  an  action  upon  a  cove- 
nant to  sail  and  not  to  deviate  directly  or 
indirectly,  a  plea  of  general  performance  is  bad. 
LntJnvpll  V.  Fishrr,  1  Keb.  334. 

Sail    with    next    Wind  —  Traverse.] — 

Action  on  freight  on  charterparty  containing 
covenant  to  sail  with  next  wind  ;  special  plea 
and  traverse,  absque  hoc,  that  plaintiff  did  not 
sail  with  next  wind  : — Held  that  the  traverse  is. 
not  well,  for  the  voyage  is  the  substance  of  the 
contract,  and  not  sailing  with  the  next  wind. 
CondaUe  v.  Clohvri/, or  Clover i/,'iiioj,  75  ;  Latch. 
12. 

Loss  by  Perils  of  Sea— Seaworthiness.] — 

Charterer  covenants  that  the  ship  shall  return 
within  twelve  months,  perils  of  sea  excepted  ; 
the  master  warranting  her  seaworthy  and  well 
manned.  Breach,  that  she  did  not  return,  not 
being  delayed  by  perils  of  sea.  Plea,  that  she 
was  detained  at  Jamaica  through  seamen  desert- 
ing and  that  the  master  did  not  provide  others. 
Plea  bad.     Wijnne  v.  Fellowcs,  Holt,  446. 

Certainty— Average.] — Action  of  debt  in 

charterparty.  Breach  assigned,  nonpayment  of 
freight,  2ml.  with  average,  not  stating  amount. 
Exception,  uncertainty  of  average.  Held,  cer- 
tain enough.  Dodcl  v.  Atltlnson.  See  Cas.  t. 
Hardw.  342. 

Evidence— Letters  as  to  Agency.] — A  captain 
was  instructed  to  ai)ply  for  a  cargo  to  A.,  and  in 
the  event  of  A.  not  being  on  the  sjiot.  then  to 
apply  to  B.  (both  being  agents  of  the  charterers) 
for  the  same  purpose.  He  applied  to  both  accord- 
ingly, and  was  refused   a   cargo   by  botli.     An 
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action  was  brought  by  the  owners  to  recover  the 
fieisrht ;  and  in  order  to  do  away  with  the  effect 
of  the  proof  as  to  B.'s  refusal,  a  letter  from  B.  to 
the  charterers  was  tendered  to  shew  that,  prior 
to  such  refusal,  B.  had  renounced  their  agency  : 
— Held,  to  be  inadmissible.  Hassell  v.  Watson, 
2  Car.  &  K.  141. 

Held,  also,  that  A.  having  been  on  the  spot, 
what  passed  between  B.  and  the  captain  was 
important  only  in  so  far  as  it  was  contirmed  antl 
adopted  by  A.     Ih. 

Notarial    Copy    of   Charterparty    made 

Abroad.] — In  Batavia,  parties  about  to  make  a 
contract  go  before  a  notary,  who  writes  in  his  booli 
the  contract,  which  is  then  signed  by  them. 
Copies  of  this  contract  may  be  obtained  by  either 
party  in  the  absence  of  the  other.  A  notarial 
copv  of  a  charterparty  was  entered  into  at 
Batavia : — Held,  not  to  be  evidence  either  of  the 
original  contract,  nor  properly  secondary  evidence 
of  it.  Bnnvn  v.  Thornton,  1  X.  &  P.  339  ;  0 
A.  &  E.  185. 

Of  Restraint  of  Princes.] — On  an  issue 

joined  on  a  plea  by  the  charterer  that  he  was  pre- 
vented from  loading  by  restraint  of  princes,  it  was 
proved  no  corn  was  exported  from  Ibraila  during 
the  vessel's  stay  ;  and  evidence  was  given  that 
"Wallachia,  in  which  Ibraila  is  situate,  was  invaded 
by  the  Russians,  and  at  the  time  in  question  was 
under  the  command  of  Prince  Gortschakoff,  a 
Russian  general,  who,  while  at  Ibraila,  being 
applied  to,  to  allow  grain  to  be  exported,  refused, 
and  desired  the  applicant  to  petition  the  commis- 
sary at  Bucharest.  Evidence  was  also  tendered 
of  copies  of  placards,  in  tlie  name  of  Gortscha- 
koff, posted  on  the  walls  of  Il)raila,  at  the  period 
of  the  ship's  arrival,  prohil^ling  the  exportation 
of  grain  : — Held,  that  such  evidence  was  admis- 
sible, and,  coupled  with  the  other  evidence, 
proved  the  plea.  Bruce  v.  Nicolopulo,  11  Ex. 
12'J ;  3  G.  L.  R.  llo  :  24  L.  J..  Ex.  321  :  3  W.  R. 
483. 

Nature  of  Trade.] — When  by  a  charter- 
party  the  owner  agreed  that  the  ship  then  bound 
for  Havre  should  jiroc'ced  with  all  convenient 
speed  to  tlie  JS'orth  of  England  for  coals,  thence 
to  Limerick,  aiul  there  load  a  cargo  of  grain  oi- 
other  mercliandi.se  for  the  charterer,  and  the 
ship  having  been  delayed  by  bad  weather  did 
not  arrive  at  Limerick  till  long  after  the  time 
expected  : — Held,  in  an  action  by  the  owner  on 
the  charterparty  that  evidence  on  Vjehalf  of  the 
charterer  that  "the  Limerick  export  grain  trade 
is  carried  on  only  at  a  certain  season,  which  had 
expired  before  the  ship  arrived,  was  inadmis- 
sible. Jlurxt  v.  r'xhorn.  IS  C.  P..  HI  ;  2.*)  L.  J.. 
C.  P.  20'J  ;  4  W.  R.  4r>8. 

Custom  to  control  Contract.] — Src  Cnnrx 

ante,  cols.  2.">2.  2.")3. 

Charterparty  to  date  from  Condemnation  of 
Ship  —  Averment  of  Condemnation.]  —  Jn  an 
action  <>n  a  charterparty,  wiicreby  it  was  agreed 
to  emjiloy  a  ship  of  which  the  ]ilaintiff  was  the 
caijtor,  as  soon  as  sentence  of  cnndcmnation 
should  have  passed,  the  .sentence  nuist  be  taken 
to  mean  a  legal  sentence  ;  and  the  party  who 
sues  for  the  freight  nuist  aver  that  the  ship  wa.s 
condemned  by  a  court  having  competent  juri.sdic- 
tion.     Unwhi  v.  WoUelnj,  1  Term  Rep.  074. 


Arbitration  Clause  —  Jurisdiction.] — Arbitra- 
tion clause  in  a  charterparty  held  not  to  oust  the 
jitrisdiction  of  the  court.  'J'/ionij).io/i  v.  Charnock, 
S  Term  Rep.  139. 

Pratique — Stipulation  as  to — No  Authority  to 
grant  Pratique  —  Proof.]  —  By  charterparty  a 
vessel  was  to  have  ninety  running  days  and  ten 
days  on  demurrage,  to  commence  from  her  arrival 
at  Whidah,  she  being  ready  to  unload  and  having 
received  pratique.  Declaration  for  breach  of 
charterparty  stated  that  the  vessel  arrived  at 
Whidah,  and  being  ready  to  unload,  and  having 
received  pratique,  ice,  which  allegation  was 
traversed  by  plea.  The  plaintiff  proved  that  the 
ship  arrived  and  was  ready  to  unload,  and  did 
unload,  but  did  not  procure  a  written  document 
of  pratique,  there  being  no  authority  at  Whidah 
to  give  the  same  : — Helil,  that  the  plaintiff  had 
proved  the  issue  upon  him,  and  that  the  ship  must 
be  taken  to  have  received  ])ratique.  Balleij  v. 
De  Arroiiurp,  7  A.  &  E.  919  :  3  N.  &  P.  114  ;  7 
L.  J.,  Q.  P..  91. 

Damages — Penalty  and  Profits.] — A  ship  was 
chartered  to  go  to  New  Zealand,  where  the 
charterers  were  to  load  her,  or  by  an  agent  there 
to  give  the  owner  notice  that  they  abandoned 
the  adventure  ;  in  which  case  they  were  to  pay 
him  oOOZ.  The  ship  went  to  New  Zealand,  but 
found  neither  agent  nor  cargo  there,  and  the 
captain  made  a  circuitous  voyage  home  by  way 
of  Batavia.  This  voyage,  after  making  every 
allowance  for  increased  expenses  and  lo.ss  of 
time,  was  more  profitable  than  the  original  ad- 
venture to  New  Zealand  would  have  been.  The 
owner  sued  the  charterer  on  the  charterparty 
for  breach  of  covenant : — Held,  that  he  could 
not  recover  the  ."jOOi'.  penalty  in  addition  to  the 
profit  of  the  homeward  vovagc.  Stuniforth  v. 
Lijull,  7  Bing.  1()9  ;  4  M.  c*c  P.  829  ;  9  L.  J.  (o.s.) 
C.  P.  23. 

In  an  action  against  a  charterer  of  a  ship  lor 
not  landing  a  cargo,  the  measure  of  damaij:e  i.s 
the  amount  of  freight  which  woukl  have  been 
earned  after  deducting  the  expenses,  and  also 
any  profit  which  tlie  ship  may  have  earned  dur- 
ing the  [)eriod  over  which  the  charter  extended. 
Smith  V.  M'Giiirf,  3  H.  &i  N.  554  ;  27  L.  J.,  Ex. 
4f)5  ;  ()  W.  R.  72G.  S.  6'.,  Nisi  Prius,  1  F.  A:  E. 
199. 

.Scniblc,  that  a  shipowner  is  not  IiduiuI  to  tnke 
a  new  cargo  for  the  most  he  can  git,  in  order  to 
reduce  the  damages  to  be  paid  by  the  charterer. 
Ih. 

Unliquidated  Penalty.] — More  than  the  prn- 
alty  of  a  chartt'rparty  may  be  recoveretl  in  an 
action  in  the  covenants.  Whitrr  v.  Trimmer, 
1  W.  lU.  395.  S.  1'.,  Ffiirrison  v.  Wright,  13  East, 
313  ;    12  i:.  !!.  3t;9. 

Ship  not  ready  to  Sail  Natural  Result  of 
Breach— Notice  of  Special  Circumstances.] — 
l!y  \\\v.  trrnis  of  tln'  contract  tiic  dcl'.ndants 
agreed  with  the  plaintiffs  to  have  a  certain  ship 
ready  on  a  certain  date,  in  the  south  West  India 
Docks,  to  receive  a  cargo  of  tiles  for  shipment  to 
Australia.  'J'lie  shiji  was  not  ready  on  the  agreed 
day, and  theliles  being  kept  waitingin  thetrucks 
inwhich  the  plaintiffs  had  had  them  brought  into 
the  docks,  the  i)laintilTs  were  oljliged  to  pay  the 
railsvay  company,  the  owners  of  the  trucks,  a 
certaiil  sum  for  the  detention,  which  sum  they 
now  sought  to  recover  from  the  defendants  as 
damages  for  their  breacli  of  contract.      If  tiie 
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jilaintiffs  had  followed  the  ordinary  course  of 
'ousiness  at  the  docks,  they  would  have  employed 
the  dock  company  to  bring  the  tiles  into  the  docks 
up  to  the  ship's  side,  and  the  dock  company's 
scale  of  charges,  which  were  slightly  higher  than 
the  railway  company's,  woitld  have  included 
storage  of  the  tiles  at  the  docks  for  three  weeks 
without  further  charge.  The  time  during  which 
tlie  trucks  were  actually  detained  was  less  than 
three  weeks  : — Held,  that  the  defendants  had  no 
right  to  assume  that  the  plaintiffs  would  follow 
the  ordinary  course  of  business  in  the  mode  of 
bringing  their  goods  into  the  docks,  and  that  the 
plaintiffs  were  entitled  to  deliver  the  tiles  in  any 
manner  they  pleased,  and  that  the  detention  of 
the  trucks  was  the  uatitral  and  ordinary  conse- 
quence of  the  defendants'  breach  of  contract. 
Welch  V.  Anderson.  61  L.  J.,  Q.  B.  167  ;  66  L.  T. 
442  ;  7  Asp.  M.  C.  177— C.  A. 

Legality  of  'Voyage.] — The  charterer  of  a  ship 
from  L.  to  B.  and  back,  cannot  plead  to  an 
action  brought  against  him  by  the  owner  on  the 
charterparty  for  not  providing  a  cargo  at  B.  that 
the  ship  sailed  without  convoy  contrary  to  law, 
and  that  the  plaintiff  was  privy  thereto  ;  it  not 
being  in  the  contemplation  of  the  parties,  when 
the  contract  was  entered  into,  to  violate  the  law. 
Wilsun  V.  Foileringham,  1  M.  &  S.  469. 

Amendment — Orders  as  to  Port  of  Loading — 
Reasonable  Time  for  giving  Notice.] — Under 
o  iV:  4  Will.  4,  c.  42,  s.  2S.  the  judge  has  power  to 
give  leave  to  amend  a  declaration  in  an  action  on 
a  charterparty  by  inserting  a  statement  of  its 
legal  effect  with  reference  to  the  duty  of  the 
charterer  to  exercise  his  option  of  naming  the 
port  of  loading  within  reasonable  time.  Whit- 
iccll  V.  ScJteer,  8  A.  &  E.  301  ;  3  N.  &  P.  391  ;  7 
L.  .L,  Q.  B.  244. 

Condition  precedent — Loss  of  Ship  ^Finding 
of  Court  Martial.] — Covenant  in  a  charterparty 
of  a  government  transport,  whereby  if  the  ship 
shijuld  be  lost,  burnt,  or  taken,  and  it  should 
ajjpear  to  a  court  martial  that  the  master  and 
crew  had  made  the  best  defence  they  could,  the 
freighters  covenanted  to  pay  the  value  of  the 
ship  : — Held,  that  the  holding  of  the  court 
martial  is  a  condition  precedent.  D/iri.wn  v. 
J/ure,  3  Dougl.  28. 

Seaworthiness.] — See  JJunliar  v.  Smurthwaite, 
supra,  col.  2()0. 

Adding  Parties— Ord.  X'VI.  rr.  11,  48— Party 
out  of  Jurisdiction.] — See  Wihon  v.  KlUich, 
supra,  col.  23."). 

Admiralty  Jurisdiction.] — See  Watsonv.  War- 
ner, and    Ca.fe.'i  post,   XXVI.  ADMIRALTY   LAW 

AND  Practice. 

XII.  BILL  OF  LADING. 

1.  Stanqjinr/.  304. 

2.  Fornt  and  Xature  of. 

n.  Form.  3i)4. 

h.  Duration  and  Currency,  30;"). 

f.  Revocability,  30.5. 

d.  Construction,  306. 

e.  Presentation,  313. 

3.  Effect  of. 

a.  Signature  by  Master,  314. 
h.  Mate's  Receipt.  318.  ' 
c.  As   to   Quality,    Quantity,  and    Date    of 
Shipment,  319. 


4.  Exenqitlons  from  LiahiUty. 

a.  Seaworthiness — Warranty,  32.5. 
h.  Liability  to  (Jeneral  Average,  327. 

c.  Statutory  Limitations,  328. 

d.  Perils  of  the  Sea,  328. 

c.  Negligence  or  Fault  of  Master  and  Crew, 

333. 
f.  Other  Exceptions,  338. 

5.  Indorsement.,  As-iitjnment  a?id  Transfer. 

a.  Generally,  343. 
h.  Passing  Property,  350. 
c.  Conditionally — Drawn    against    Bills   of 
Exchange,  359. 

6.  Pledfi'mg,  365. 

7.  Lien  of  Shwphuj  A//ent,  366. 

8.  Forged,  366. 

Sec  also  IV.  Owners — As  to  Liability 
TO  Passengers  ;  XI.  Charterparty  ;  XII. 
Freight  ;  XV.  Cargo. 

1.  Stamping. 

See  54  &  55  Vict.  c.  39. 

The  indorsement  and  deposit  of  a  bill  of  lading, 
as  a  security,  did  not  require  a  stamp  within  55 
Geo.  3,  c.  184,  Sched.  tit.  "  Mortgage."  Harris 
V.  Birch,  1  D.  (N.S.)  899  ;  9  M.  A:  W.  591  ;  11 
L.  J.,  Ex.  219. 

2.  Form  and  Nature  of. 

a.  Form. 

North  German  Code  does  not  exclude  Special 
Form.] — By  the  laws  of  England  and  of  the 
North  German  confederation,  a  bill  of  lading  is 
decisive  as  between  shipowner  and  consignee, 
and  the  North  German  code,  although  providing 
a  form  of  bill  of  lading,  does  not  prevent  a 
special  form  of  contract.  The  Patria,  41  L.  J., 
Adm.  23  ;  L.  R.  3  A.  cV:  E.  436  ;  24  L.  T.  849  ;  1 
Asp.  M.  C.  71. 

Payment  of  Freight  —  Omission  of  usual 
■Words.] — A  bill  of  lading  in  mentioning  the 
freight  paj'able  for  a  cargo,  did  not  use  the 
ordinary  words  "  he  or  they  paying  freight  for 
the  same,"  but,  after  giving  the  names  of  the 
consignees  to  whose  order  the  cargo  was  to  be 
delivei'ed,  employed  the  words  "freight  for  the 
goods  il.  OS.  per  ton  of  twenty  cwt.  nett,  delivered, 
with  primage  and  average  accustomed  "  : — Held, 
that  the  two  forms  of  expression  were  in  effect 
the  same,  and  constituted  the  ordinary  condition 
that  the  goods  were  to  be  deliverable  only  on 
jiaying  freight.  Wer/uelin  v.  Cellier,  42  L.  J., 
Ch.  758  ;  L.  R.  6  H.  L.  286  ;  22  W.  R.  26. 

Negotiability — "    Or    Order  or  Assigns."] — 

Semble,  that  a  bill  of  lading,  in  which  the  words 
"or  order  or  assigns"  are  omitted,  is  not  a 
negotiable  instrument.  Henderson  v.  Comptolr 
d'EscomiJte  de  Paris,  42  L.  .L,  P.  C.  60  :  L.  R.  5 
P.  C.  253  ;  29  L.  T.  192  ;  21  W.  R.  873  ;  2  Asp. 
M.  C.  98— P.  C. 

When  goods  have  been  delivered  to  the  person 
to  whom  the  bill  of  lading  was  made  out,  and 
they  have  then  been  delivered  to  indorsees  of  the 
bill  of  lading,  so  that  the  indorsees  unite  in 
themselves  a  legal  and  equitable  title  to  the 
goods,  the  omission  of  the  words  "  or  order  or 
assigns"  in  the  bill  of  lading  is  not  sufficient  to 
give  the  indorsees  constructive  notice  of  some 
equitable  arrangement  between  the  person  to 
whom  the  bill  of  lading  was  made  out  and  the 
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consignors.     Ih.     And  .sec,  as   to   negotiability, 
Emm  V.  Marlctt,  and  Cases  infra,  col.  3.51. 

Letters  of,  Advice.] — Letters  to  a  party  who 
bas  accepted  bills  of  exchange  on  the  faith  of  a 
consignment,  which  gave  him  advice  of  the  fact, 
are  not  equivalent  to  bills  of  lading  indorsed. 
yichoJs  V.  Clent.  H  Price,  .547. 

Clean  Bill  of  Lading.] — See  Anvnipe  v.  Burr, 
infra,  col.  317. 

b.  Duration  and   Currency. 

Commencement.] — The  liability  of  a  ship- 
owner for  goods,  the  receipt  of  which  is  acknow- 
ledged by  the  master's  signature  to  a  bill  of 
lading,  commences  from  the  time  of  delivery  to 
the  servants  of  the  owner,  although  the  goods  are 
not  put  on  board  the  ship.  British  Colnmhia 
■and  Vutwourer  Island  Sjjar,  Lumher  and  Saw 
Mill  Co.  V.  A'etfles/iip,  37  L.  J.,  C.  P.  235  ;  L.  R. 
:^  C.  p.  49'J  :   IS  L.  T.  291  ;  16  W.  R.  10-iG. 

Termination.] — A  bill  of  lading  remains  in 
force  until  there  has  been  a  complete  delivery  of 
the  goods  thereunder  to  a  person  having  a  right 
to  receive  them.  Barber  v.  Meiiersti'in,  39 
L.  J.,  C.  P.  1S7  :  L.  R.  4  H.  L.  317  ;  22  L.  T.  808  ; 
IS  W.  R.  1041— H.  L. 

A.  was  indorsee  of  a  bill  of  lading  for  cotton, 
<lrawn  in  a  set  of  three,  making  the  cotton 
deliverable  in  London  on  payment  of  freight. 
The  cotton  had  been  recently  landed  under  an 
entry  made  by  A.,  and  carried  to  a  suilerance 
wliarf  in  tlie  port  of  London,  where  it  remained 
with  a  st<jp  thereon  for  freight.  On  the  4th  of 
March,  18(i5,  A.  obtained  from  B.  an  advance  of 
2,500/.  on  the  deposit  of  two  coi)ies  of  the  bill 
of  lading;  A.  framUdently  retaining  the  third 
co[)y,  which  B.  su))posed  to  be  in  the  hands  of 
the  cai)tain.  On  the  0th  and  7th  of  March  (the 
.sto])  for  freight  being  then  removed).  A.,  who 
had  in  February  instructed  cotton  brokers  to 
taivc  samples  of  the  cotton  and  to  offer  it  for 
sale,  obtained  from  them  advances  to  the  amount 
of  2,000/.  on  the  deposit  of  the  third  copy  of  the 
bill  of  lading;  and  on  the  11th,  being  then 
informed  of  the  prior  advance  by  B.,  they  sent 
.such  third  copy  of  the  bill  of  huling  to  the 
wharfinger,  and  procured  the  cotton  to  be  trans- 
ferred into  tlieir  names,  and  afterwards  sold  it 
and  received  the  proceeds: — Held,  that  the  bill 
of  lading,  when  deposited  with  B.,  retained  its, 
full  force  and  effect,  and  consequently  that 
there  was  a  valid  pledge  of  llie  coltnn  to  B. 
b.'fore  tlie  adviinco  made  to  A.  liv  llic  hiokers. 
Ih. 

0.   Revocability. 

In  what  Cases.]— A  bill  of  lading,  by  which 
goods  are  made-  deliverable  to  A.,  is  revocable 
until  the  goods  are  or  the  bill  of  la<ling  is 
■delivered  to  A.  The  shipi)er  of  the  goods,  there- 
fore, may  change  his  purpose,  and  make  the 
goods  deliverable  to  anyoru!  else.  Mitrhel  v. 
i:de,  3  P.  cV:  D.  513  ;  11  A.  ct  K.  SHH  ;  9  J>.  .1.,  Q.  B. 
1S7. 

Where  a  freighter  of  a  ship  to  sueli  ports  as 
the  master  should  be  directed  by  himself  or  his 
agents,  first  ordered  the  master  to  |)rocee(l  to  o?ie 
of  them,  in  consequence  of  wliicii  he  had  taken 
in  goods,  and  signc^l  bills  of  lailing  for  that  jiort, 
he  could  not  afterwards  countermand  that  order, 
and  order  liim  to  proceed  to  another  port,  with- 
out first  recalling  the  bills  of  lading,  or  at  least 


tendering  a  sufficient  indemnity  to  the  master, 
against  the  consequences  of  his  liability  thereon. 
haridson  v.  Gwynne,  12  East,  381  ;  11  R.  R.  420. 
When  goods  have  been  put  on  board  a  ship  to 
be  conveyed  on  freight,  and  bills  of  lading  have 
been  signed  by  the  master,  the  owner  of  the 
goods  cannot  before  the  sailing  of  the  ship, 
insist  on  their  being  redelivered  to  him  without 
paying  the  freight  that  woulil  become  due  for 
their  carriage,  and  indemnifying  the  master 
against  the  consequences  of  his  signing  the  bills 
of  lading.  Tindall  v.  Taylor,  4  El.  &  Bl.  219  ; 
3  C.  L.  R.  199  ;  24  L.  J.,  Q.  B.  12  :  1  Jur.  (N.s.) 
112. 

Of  Indorsement.] — See  Mitehel  v.  Ede,  infra, 
col.  348. 

d.   Construction. 

Intention.] — In  construing  bills  of  lading  the 
intention  of  the  parties  as  expressed  in  the  con- 
tract is  to  be  looked  at,  for  no  exception,  of  a 
private  nature  at  least,  which  is  not  contained 
\  in  the  contract  itself,  or  arising  therefrom  by 
implication  of  law,  can  be  engrafted  upon  it. 
Atkinson  v.  liitrhie,  10  East,  533  ;  10  R.  R.  372. 
S.  P.,  S2)enee  v.  CItadivick,  10  Q.  B.  517  ;  16  L.  J., 
Q.  B.  313  ;  11  .lur.  872. 

Contract  created  by  —  As  to  Goods  to  be 
carried.] — When  a  bill  of  lading  ilescribed  the 
goods  shipped  as  "  Thirteen  packages  books, 
woodwork,  whalebones,  Dutch  clocks,  shoes  and 
linen  goods,"  and  was  also  stamped  by  the  master 
with  the  words,  "  value,  weight  and  contents 
unknown  "  : — Held,  that  the  proper  construction 
of  the  contract  was,  that  the  shipowners  con- 
tracted to  carry  whatever  goods  were  contained 
in  the  packages,  and  that  they  were  therefore 
bound  to  carry  silk  stuffs  contained  in  one  of  the 
packages,  there  being  no  eviilence  of  wilful  or 
fraudulent  misstatement  on  the  part  of  the 
ship[)ers.  Lehean  v.  Ceneral  Steam  Xariyatioii 
Co..  42  L.  J..  C.  P.  1  :  L.  R.  8  C.  P.  8S  :  27  L.  T. 
447  :  21  W.  R.  146  ;   1  Asp.  M.  C.  435. 

Held,  also,  that,  although  the  freight  charged 
for  linen  goods  was  lower  than  that  for  silk  stuffs, 
the  shippers  were  not  estopi)ed  from  jiroving  the 
delivery  of  silk  stuffs  to  the  sliipowm  is.     Jh. 

As  to  Ships.] — (ioods  were  shi])ped  on  board  a 


vessel,  under  a 
the  steamshiii 
to    London    . 


bill  of  lading.  "Shipped  on  board 
llibernia'  .  .  .  from  Singapore 
.    with    liberty    to    call    at    any 


[lorts,  in 
charge 


lut  of  the  route,  to  receive  and  dis- 
|s  .  .  .  cV:e.,  and  to  tranship  tlio 
goods  by  aiiyoliicr  steanujr"  : — Held,  that  the 
.•i>iitract  of  the  shipowner  was  that  the  goods 
should  be  carried  on  board  a  shij)  in  which  tlic 
principal  motive  power  during  the  voyage sliould 
be  steam.  Eraser  v.  7Het/ra/ili  Construction  and 
.Maintenaiwe  Co.,n  L.  J.,  Q.  B.  249  ;  I,.  K.  7(,».  15. 
.5(i(; ;  27  I>.  T.373  ;  20  W.  R.  724  ;  1  Asp.  M.  «'.  121. 

Construction  according  to  Foreign  or  English 
Law.]— A  (icTuian  luaslrr  o!  a  (iciiiiiin  sliip, 
chartered  by  (icrman  charterers,  signc<l  hills  of 
lading  which  were  in  the  English  language,  and 
slipulatiMl  for  jiaymcnt  of  freight  in  English 
money  bv  English  consignees  of  goods  to  be 
carried  t(I  a  (icrman  jxirl  :— Held,  that  the  con- 
tract must  be  construed  by  reference  to  the  fol- 
lowing rules  :  Kirst— tiiaf  the  rights  and  obliga- 
t  ions  of  the  parties  are  to  be  determined  by  the  law 
which  they  have  declared  themselves  to  intend  ; 
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secondly — tliat  where  there  is  no  express  tleelara- 
tioii  of  intention,  the  presumption  as  to  the  law 
eonteinplateil  must  be  gathered  from  the  circum- 
stances of  the  case  ;  thirdly — that  where  the 
contract  is  plain  in  its  language,  that  language 
must  receive  the  ordinary  and  natural  construc- 
tion, and  tloes  not  admit  the  introduction  of  a 
law  dehors  the  contract  ;  fourthlj* — that  the 
contract  must  be  executed  according  to  its  terms, 
or  abandoned,  with  due  compensation  to  the 
party  injured,  unless  supervening  unforeseen 
circumstances  have  rendered  the  execution 
legally  impossible  ;  and,  fifthlj'— that  the  hap- 
pening of  such  circumstance  may  justify'  a 
reasonable  delay  in  the  execution  of  the  contract, 
though  not  an  abandonment  of  it.  The  Patriii,  41 
L.  J.';  Adm.  23  ;  L.  R.  3  A.  &  E.  436  ;  24  L.  T.  849. 

The  ship  anived  at  Falmouth  on  the  23rd  of 
August,  during  the  war  between  France  and 
Germany.  Hamburg  was  blockaded  till  the  18th 
of  September.  The  consignees  ofEereil  to  take 
their  cargo  at  Falmouth,  and  pay  full  freight,  but 
were  refused.  The  suit  was  commenced  on  the 
1st  of  November  :• — ^Held,  that  whether  the 
contract  should  be  construed  according  to  the 
general  maritime  law,  or  English  or  German  law, 
the  master  was  bound  to  have  delivered  the  cargo 
at  Hamburg  or  at  Falmouth.     lb. 

A  bill  of  lading  made  in  England  is  a  conti'act 
to  be  governed  and  interpreted  by  English  law, 
and  therefore  no  substantive  defence  arising 
from  delay  in  making  the  claim  can  be  made 
apart  from  the  express  condition  contained 
therein.  Moore  v.  Harris,  4.5  L.  J.,  P.  C.  5")  ;  1 
App.  Gas.  318  ;  34  L.  T.  519  ;  24  W.  R.  887  ;  3 
Asp.  M.  0.  173— P.  C. 

Parol  Evidence — Usage — Rate  of  Freight.] — 

By  a  bill  of  lading  of  wool  from  Odessa,  freight 
was  to  be  paid  in  liOndon,  on  delivery.  '•  at  the 
rate  of  8().v.  per  cwt.,  gross  weight,  tallow,  and 
other  goods,  grain,  or  seed,  in  proportion,  as  per 
London  Baltic  printed  rates  "  : — Held,  that  ex- 
trinsic evidence  was  admissible  to  shew,  that,  by 
usage  of  the  trade,  the  meaning  of  the  bill  of 
lading  was,  that  80.v.  per  cwt.  of  tallow  was  to  be 
taken  as  the  standard  by  which  the  rate  of  freight 
on  all  other  goods  was  to  be  measured.  Ru,s.si(in, 
Steam  Xariqafioii  Co.  v.  Silva.  13  C.  B.  (N.S.) 
610. 

Discount.] — A  bill  of  lading  provided  that  the 
goods  s}>ecitied  therein  should  be  deliverable  to 
the  order  of  the  consignee  or  his  assigns  at 
Liverpool,  he  or  they  paying  freight  for  the  goods 
five-eighths  of  a  penny  sterling  per  pound,  with 
primage  and  average  accustomed  : — Held,  in  an 
action  by  the  shi])Owner  against  an  indorsee  of 
the  bill  of  lading  who  had  accepted  the  goods  to 
recover  the  freight  and  primage,  that  the  latter 
might  give  evidence  of  a  mercantile  custom 
existing  at  Liverpool,  by  which  he  was  entitled 
to  a  deduction  of  three  months'  discount  from  the 
freight,  inasmuch  as  the  custom  was  binding,  and 
was  not  inconsistent  with  the  terms  of  the  bill  of 
ladins.  Brown  v.  Byrne,  3  ¥A.  k.  Bl.  703  :  2 
C.  L.R.  1.599  ;  23  L.  J.,  Q.  B.  313  :  18  Jur.  700  ; 
2  W.  R.  471.     See  Hall  v.  Jitimm,  4  El.  &  BL  500. 

The  custom  existing  in  Liverpool  of  allowing 
discount  upon  freights  payable  on  bills  of  lading 
of  ships  from  ports  in  North  America,  is  appli- 
cable to  fi'eights  from  ports  in  California  since 
its  annexation  to  the  United  States.  Ffdhiwr 
V.  EarJe.  3  B.  &  S.  360  :  32  L.  J..  Q.  B.  124  ;  9 
Jur.  (N.S.)  S47  ;  7  L.  T.  672  :  11  W.  R.  307. 


Commission.] — The  holder  of  a  bill  of  lading 
comprising  the  whole  cargo,  has  by  custom  a. 
right  to  deduct  "  address  commission  "  from  the 
freight.  Tlte  A'orivay,  Br.  &;  Lush.  404  ;  3  Moore^ 
P.  b.  (N.S.)  246  ;  11  Jur.  (N.S.)  892  :  13  L.  T. 
50  ;  13  W.  R.  1085.  On  demurrer,  Br.  &  Lush. 
226. 

Primage.] — By  a  charterparty  the  charterer- 
engaged  to  ship  in  Australia  a  full  cargo  for  a. 
port  in  England  at  a  freight  of  60*-.  per  ton  in 
full ;  ship  paying  all  port-charges,  pilotages  and 
towages  :  the  freight  to  be  paid  in  cash  on  right 
delivery  of  cargo  at  port  of  discharge,  less- 
advances,  exchange  and  commission  :  the  captain 
to  sign  bills  of  lading  for  cargo  as  presented,  at 
any  rate  of  freight  required  by  charterer  ;  but,, 
should  the  total  freight  by  bills  of  lading  amount 
to  less  than  the  total  chartered  freight,  the  dif- 
ference to  be  paid  the  master  in  cash  before 
sailing.  The  master  (who  was  paid  a  fixed 
salary,  "to  include  all  charges  and  allowances  ")• 
signed  a  bill  of  lading  for  the  whole  cargo, 
making  the  goods  deliverable  to  "  order  or 
assigns,  freight  to  be  paid  in  cash  at  port  of  dis- 
charge, the  rate  of  discharge,  rate  of  freight,  and 
other  conditions  as  per  charterparty,  with  5  per 
cent,  primage  in  cash  on  delivery  as  customai'y." 
The  cargo  was  received  at  the  port  of  discharge 
by  the  indorsees  of  the  bill  of  lading,  as  agents- 
of  the  charterer,  and  the  freight  paid  : — Held, 
that  thev  were  not  liable  for  primage.  Caughey 
V.  Gordon,  3  C.  P.  D.  419  ;  27  W.  R.  50.  Aiul.  see 
V.  Master,  ante,  col.  92. 

Incorporation  of  Conditions  of  Charterparty — 
"Baltic  Clause."] — The  charterers  of  a  vessel 
shipped  a  cargo  on  board  her  under  a  bill  of 
lading  by  which  the  cargo  was  to  be  delivered 
at  a  port  therein  named  "  (the  act  of  God,  the 
queen's  enemies,  fire  and  all  and  every  other 
danger  and  accidents  of  the  seas,  rivers  and 
navigation  of  whatever  nature  and  kind  soever 
excepted)  unto  order  or  to  assigns,  they  paying 
freight  for  the  said  coals,  and  all  other  condi- 
tions as  per  charter."  One  of  the  provisions  of 
the  charterparty  was  "  Negligence  clause  as  per 
Baltic  Bill  of  Lading,  1885  "  : — Held,  in  an  action 
by  the  indorsees  of  the  bill  of  lading  against  the 
shipowners  to  recover  damages  for  the  non- 
delivery of  the  cargo,  that  the  words  "all  other 
conditions  as  per  charter"  only  incorporated  intO' 
the  bill  of  lading  those  provisions  of  the  charter- 
party  which,  from  their  nature,  were  to  be  per- 
formed by  the  consignee,  and  did  not  incorporate 
the  "  negligence  clause  as  per  Baltic  Bill  of 
Lading,  1885."  Ilmsell  v.  Nie^nann  (17  C.  B. 
(N.S.)  163)  and  Gray  v.  Carr  (L.  R.  6  Q.  B.  522) 
discussed.  Serralnu  v.  Campbell.  60  L.  J.,  Q.  B. 
303  ;  [1891]  1  Q.  B.  283  ;  CA  L.  T.  615  ;  39  W.  R. 
356  ;  7  Asp.  M.  C.  48— C.  A. 

Cesser  Clause  —  Liability   for   Freight.] — ^A 

vessel  was  chartered  to  carry  a  cargo  of  coal* 
from  CardifE  to  Rouen.  The  charterparty  pro- 
vided that  the  liability  of  the  charterei-s  should 
cease  "  when  the  ship  is  loaded  and  advance  of 
freight  with  demurrage  at  Cardiff  paid."  •'  Ship 
to  have  a  lien  on  cargo  for  freight,  dead  freight 
and  demurrage."  The  bill  of  lading  contained 
no  restriction  on  the  liability  of  the  charterers. 
In  an  action  for  balance  of  freight  : — Held„ 
that  the  charterparty  and  bill  of  lading  must 
l^e  read  together,  and  construed  according  to- 
the   plain   meaning  on   the  face  of   tliem,  aiui 
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that  the  charterers'  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterpartv.  J3/n-- 
ivick  v.  Burnyeat,  36  L.  T.  250  ;  25  W.  R.  395  ;  3 
Asp.  M.  C.  376.  And  see  Benzon  v.  Kenneth,  post, 
col.  384. 

— —  Demurrage — Liability  of  Charterers.] — 
A  charterpartv  contained  stipulations  for  pay- 
ment of  freight  and  demurrage,  and  also  a 
stipulation  that  "as  this  charterparty  is  entered 
into  by  the  charterers  on  account  of  another 
party,  their  liabilitj'  ceases  as  soon  as  the  cargo 
is  on  board,  the  vessel  holding  a  lien  upon  the 
cargo  for  freight  and  demurrage."  The  char- 
terers having  placed  the  cargo  on  board  at  the 
port  of  loacling,  a  bill  of  lading  was  signed 
whereby  the  goods  were  made  deliverable  to 
themselves  at  the  port  of  discharge,  '-they  pay- 
ing freight,  and  all  other  conditions  as  per 
charterparty."  In  an  action  by  the  shipowner 
against  them  as  consignees  of  the  cargo,  for 
demurrage  in  respect  of  delay  at  the  port  of 
discharge  : — Held,  that  the  cesser  clause  in  the 
charterparty  must  be  rejected  as  inapplicable  in 
reading  the  bill  of  lading,  which  incorporated 
all  the  conditions  of  the  charterparty  applicable 
to  the  reception  of  the  goods  at  the  port  of  dis- 
charge, and,  therefore,  that  the  plaintiff  was 
entitled  to  maintain  the  action,  (rullitschen  v. 
Steicai-t.  53  L.  -J.,  Q.  B.  173:  13  Q.  B.  D.  317  : 
50  L.  T.  47  :  32  W.  R.  763  :  5  Asp.  M.  C.  200— 
C.  A.  See  also  Bnjdin  v.  Nlehuhr,  ante, 
col.  252  ;  and  post,  col.  406. 

Exceptions  and  Perils  —  Conflict  between 
Specific  and  General  Provisions.] — Under  a 
charter|)ai'ty  the  jipiifHaiit-,  cuiitracted  to  pro- 
vide .steamers  for  the  purpose  of  bringing  frozen 
meat  to  this  country,  and  to  fix  and  work  proper 
refrigerating  machinery,  subject  to  the  terms 
and  conditions  of  a  bill  of  lading  of  an  agreed 
form,  except  as  alteied  l)y  the  said  charterparty. 
The  bill  of  lading  contained  a  wide  exception 
clause.  The  refrigerating  machinery  jirovcd 
defective,  and  the  meat  was  damaged.  In  an 
action  to  recover  damages  fiom  the  appellants  : 
— Held,  that  the  general  terms  of  the  bill  of  lading 
were  not  incorporated  into  the  agreement  under 
the  charterparty  so  as  in  any  way  to  affect  the 
express  and  specific  stiimlations  of  such  agree- 
ment, and  that  if  the  said  stipulations  cf)uld  i.ut 
have  full  effect  given  to  them  in  conjunction 
with  the  bill  of  lachiig,  ithc  bill  of  lading  must 
Ijc  regarded  as  being  to  that  extent  altered  by  it. 
Iloiixton  V.  Snnxiupna,  1  R.  203  ;  6S  1,.  'J".  567  ; 
7  Asp.  M.  C.  311— H.  L.  (E.) 

Deviation  Clause — Perishable  Cargo— Docu- 
ment partly  consisting  of  Printed  Common 
Form.] — A  cargo  fif  oianges  consigneil  to  Liver- 
pool was  slii|)[)ed  at  Malaga  under  a  liill  of  lading 
which  describcfl  the  shij*  as  •'  bound  for  Liver- 
pool." and  contained  a  iirinted  deviation  clause 
whereby  liljcrty  was  given  "  to  proceed  to  ainl 
staj'  at  any  port  or  ports  in  any  rotation  in  the 
Mediterranean,  Levant.  Black  Sea  or  Adriatic, 
or  on  the  coasts  of  Africa,  Spain,  Portugal, 
France,  Great  Britain  and  Ireland,  for  the 
purpose  of  delivering  coals,  cargo  or  passengers, 
or  for  any  other  purpose  whatsoever."  By 
anoflier  clause  the  shi])pers  agreed  to  all  the 
stipulations  of  the  bill  of  lading  whether  written 
or  printed.  After  leaving  Malaga  the  ship  pro- 
ceeded to  a  ])ort  in  Spain  in  the  contrary  j 
direction  to  Liverpool,  and  returned  tlience  to 


Liverpool.  By  reason  of  the  delay  so  caused,  the 
oranges  were  damaged.  The  shippei-s  sued  the 
o^\'ners  of  the  ship  for  damages  for  breach  of 
contract  : — Held,  that  the  main  object  of  the 
contract  being  the  carriage  of  the  oranges  to 
Liverpool,  the  liberty  given  by  the  general 
printed  words  must  be  limited  so  as  to  make  it 
a  libertj'  consistent  with  the  main  object,  and 
that,  upon  the  true  construction  of  the  bill  of 
lading,  the  liberty  to  deviate  was  confined  to 
ports  which  were  in  the  course  of  the  voyage 
from  Malaga  to  Liverpool  ;  consequently,  that 
the  deviation  in  a  contraiy  direction  to  Liver- 
pool was  not  justified,  and  that  the  shipo\ATier3 
were  liable.  Gh/nn  v.  Marqetson,  62  L.  J..  Q.  B. 
466  :  [1893]  A.  C.  351  ;  1  R.  193  :  69  L.  T.  1  ; 
7  Asp.  M.  C.  366— H.  L.  (E.) 

And  see  further  as  to  construction  of  bill  of 
lading  with  reference  to  charterparty.  ante, 
XI.  Charterpakty,  cols.  236,  seq. 

Evidence  to  Vary — Deviation — Loss  by  Perils 
of  the  Sea.] — The  j)lainriffs  having  i)urchaseil 
goods  to  be  shipped  from  a  foreign  port  on  the 
terms  that  payment  of  the  price  was  to  be  made 
in  exchange  for  shipiting  documents,  the  bill  of 
lading  signed  upon  the  shipment  of  the  goods 
was,  upon  payment  of  the  price,  indorsed  to 
them.  The  bill  of  lading,  which  contained  the 
usual  exception  of  sea  perils,  stated  that  the 
goods  were  shipjjed  for  ilelivery  at  Duidvirk  on 
board  a  vessel  lying  at  Fiumc  and  bound  for 
Dunkirk,  with  liberty  to  call  at  any  i)orts  in  any 
order.  The  ship,  instead  of  proceeding  direct 
for  Dunkirk,  sailed  for  Glasgow,  and  was  lost, 
with  her  cargo,  off  the  mouth  of  the  Clyde,  by 
perils  of  the  sea.  In  an  action  brought  by  the 
plaintiffs  against  the  shipowners  for  non-delivery 
of  the  goods,  evidence  was  given  to  shew  that 
the  shippers  of  the  goods,  at  the  time  when  the 
bill  of  lading  was  given,  knew  that  the  ves.sel 
was  intended  to  proceed  viii  Glasgow  : — Held, 
that  such  evidence  was  not  admissible  to  vary 
the  terms  of  the  bill  of  lading,  which  imjiorted 
a  voj-age  direct  from  Fiume  to  Dunkirk,  subject 
to  the  liberty  to  call  at  any  ports  of  call  sub- 
stantially within  the  coui-se  of  such  voj^age  ; 
that  Gla.sgow,  being  altogether  out  of  the  course 
of  such  voyage,  was  not  such  a  port  ;  and  that 
the  vessel  was  therefore  lost  while  deviating 
from  the  voyage  contracted  for,  and  exceiited 
perils  clause  did  not  exonerate  the  defendants 
from  liability  in  respect  of  non-dclivciv  of  the 
goods.  lA>dHr,  V.  ir;//Y/.  57  L.  J..  Q.  B.  379  ;  20 
Q.  B.  D.  475  ;  58  L.  T.  908  :  36  W.  R.  537  :  6 
A.sp.  M.  C.  290— C.  A. 

Freight — Delivery   without    Payment.] — The 

words,  ••  he  or  they  I'aying  freight  for  the  said 
goods,"  in  a  bill  of  lading,  are  for  the  benefit  of 
the  master  and  shipowner  and  not  of  the 
the  consignor.  'J'lie  master,  therefore,  may 
deliver  goods  to  the  consignee  or  his  assigns, 
whether  fn.-ight  lie  pai<l  or  tiot.  without  incur- 
ring anv  liability  to  the  consignor.  Shrpurd  v. 
JJ,  Brriuihx,  13' East.  .505  :    12  K.  R.  112. 

"Shipped  on  Board  "—Goods  floated  to  Ship.] 
— Timber  sleciiers  were  floatid  along>i<lc  a  vessel 
on  rafts  and  there  ■delivered  to  the  mate,  who 
gave  a  recci|)t  for  fhem  : — Held,  that  the  goods 
were  not  "shipped  on  board  "  within  the  mean- 
ing of  a  bill  of  lading.  Thormnn  v.  Burt, 
1  Cab.  &  E.  59(;:  51  L.  T.  319;  5  Asp.  M.  C. 
563. 
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Quay  Eates — Custom  inconsistent  with  Bill 
of  Lading.] — A  bill  of  lading  stipulated  that 
••  the  inerchaiulise  shipped  thereinidor  was  to  be 
received  on  the  quay  at  London  and  deliveieil 
therefrom  by  the  person  ap)iointed  by  the 
steamship's  agents,  ^c,  the  merchandise  to  be 
received  and  delivered  according  to  the  custom 
and  usages  of  the  respective  ports."  A  custom 
■was  proved  as  to  grain  cargoes  coming  to 
London,  that  if  the  merchant  does  not  demand 
<lelivery  of  the  grain- within  twenty-four  hours 
after  the  ship'si  arrival,  the  ship  is  entitled  to 
discharge  on  the  (juay.  The  merchant  did  not 
demand  delivery,  and  the  grain  was  discharged 
on  the  quay  : — Held,  that  the  custom  was  not 
inconsistent  with  the  bill  of  lading  ;  and  that  the 
merchant  was  liable  for  quay  rates.  Aste  v. 
StHnnn-p,  1  Cab.  &  E.  321,  n. 
1  Cab.  &  E.  2iy. 


the  margin  of  the  bill  of  lading  "  at  shipper's 
risk,"  applied,  as  did  also  the  words  "  at  ship's 
expense,"  to  the  transhipment  only  of  the  goods 
from  the  one  vessel  to  the  other  at  Bonny,  and  not 
to  the  "  forwarding  of  them  from  Bonny  to  Benin." 
Ih. 


Eight  of  Shipowner  to  land  Goods  at  risk  of 

Consignee.] — See  U'/'/.wfw  v.  London.  Italhtn  and 
Adriatic  Steam  jVavigatlon  Co.,  infra,  col.  SS-l. 


Liberty  to  Tow.] — The  plaintififs  shipped  goods 
at  Liverpool  on   board  the  "  Liberia,"  a  steam 
vessel  belonging  to  a  steamship  company,  to  be 
■carried  for  freight,  payable  by  the  i)laiutifEs  to 
the  company,  to  Benin,  on  the  coast  of  Africa, 
which  goods,  on  the  arrival  of  the  "  Liberia"  at 
Bonny,  were,  in  the  usual  course  of  the  business 
■of  the  company,  and  according  to  the  terms  of 
the   bill  of    lading,   transhipped   on   board   the 
'•Kwara,"  a  small  branch  steamer  belonging  to  the 
•company,  to  be  forwarded  thereby  to  their  desti- 
nation at  Benin.  The  "  Kwara,"  with  the  plaintiffs' 
goods  on  board,  left   Bonny,  and  proceeded  on 
her  voyage  to  Benin,  calling  on  her  way  at  Brass, 
where  she  had  both   to   discharge   and  take  in 
cargo.     Whilst  lying  in   the  harbour  at   Brass, 
and  after  having  discharged  and  taken  in  cargo, 
and  within  two  or  three  hours  of  being  ready  to 
proceed   on  her   onward   voyage   to   Benin,   the 
'•  Kwara"  was  taken  by  her  captain,  at  the  request 
of  the  captain  and  owners  of  another  vessel,  to 
the  mouth  of  the  Brass  river,  some  three  miles 
f  Rim  the  harbour,  for  the  purpose  of  towing  off 
such  other  vessel  which  had  got  stranded  on  the 
breakers  in  attempting  to  cross  the  bar  at  the 
entrance  of  the  river,  and  in  her  efforts  to  tow 
that  vessel  off,  the  -'Kwara  "  herself,  in  consequence 
of   her   screw  getting  fouled  with   a  rope,   was 
wrecked,  and  the  plaintiffs'  goods  were  lost.     It 
<lid   not   appear   that    human   life   was   in   any 
imminent  danger,  or  that  the  assistance  of  the 
'•  Kwara  "  was  sought  for,  except  to  save  property. 
The   bill   of   lading,  given  by  the   company  on 
receiving   the   goods   at  Liverpool,  contained  a 
clause  giving  to  their  vessels  "  liberty  to  tow  and 
assist  vessels  in  all  situations  "  :  and  also  a  memo- 
randum in  the  margin  as  follows :  "  The  within 
goods  to  be  traTishipped  at  Bonny,  and  forwarded 
to  destination  by  branch  steamer  at  ship's  expense 
but  shipper's  risk."    In  an  action  by  the  plaintiffs 
to  recover  the  value  of  their  goods  : — Held,  first, 
that,  under  the  express  words  of  the  clause  in  the 
bill  of  lading  giving  liberty  "  to  tow  and  assist 
vessels,'"  »lcc..  the  "Kwai'a"  was  justified  and  pro- 
tected  in   going  to  the  assistance  of  the  other 
vessel  in  the  manner  and  under  the  circumstances 
stated.     Stuart   v.    Jirltish   and  African  Steam 
yangathm  Co.,  32  L.  T.  2.57  :  2  Asp.  M.  C.  497. 
And  see  Drain  v.  Ilcnder.wn,  infra,  col.  342. 

Transhipment    "at    Shippers    Risk" — Ships 

Expense.] — Held,  secondly,    that  the    wcjrds    in 


No  Claim  unless  before  Removal  of  Goods.] — 

By  a  bill  of  lading  made  in  England  by  the 
master  of  an  English  ship  certain  packages  of  tea 
were  "  to  be  delivered  f lom  the  ship's  deck,  where 
the  ship's  responsibility  shall  cease,  at  the  poi't  of 
Montreal  .  .  .  unto  the  Grand  Trunk  Rail- 
way Company,  and  by  them  to  be  forwarded 
thence  per  railway  to  the  station  nearest  to 
Toroirto,  and  at  the  aforesaid  station  delivered  to 
the  consignees  or  to  their  assigns."  The  instru- 
Eeversing  *S^.  C,  I  ment  contained,  in  addition  to  a  long  list  of 
excepted  special  risks,  whether  arising  from  negli- 
gence or  otherwise,  the  following  condition  : 
"  No  damage  that  can  be  insured  against  will  be 
paid  for,  nor  will  any  claim  whatever  be  admitted 
unless  made  before  the  goods  are  removed."  In 
an  action  in  Lower  Canada  against  the  shipowner 
for  the  value  of  damage  done  to  the  packages 
during  the  voyage,  it  appeared  that  they  were 
landed,  placed  in  shipping  sheds,  removed  there- 
from to  railway  freight-sheds  in  Montreal,  and 
finally  delivered  to  the  consignees  in  Toronto. 
No  notice  of  damages  was  given  until  thirteen 
days  after  the  delivery  was  completed : — Held, 
that  the  condition,  though  in  its  first  clause 
limited  to  insvu-able  damage,  clearly  applied  as 
regards  its  second  clause  to  all  damage,  whether 
apparent  or  latent,  which  could  by  examination 
of  the  yjackages  conducted  with  reasonable  care 
and  skill  at  the  place  of  removal  have  been  dis- 
covered. Moure  v.  Ilarris.  4.5  L.  J.,  P.  C.  .5.5  ;  1 
App.  Cas.  318  ;  34  L.  T.  .519  ;  24  W.  R.  <S87  ;  3 
Asp.  M.  C.  173— P.  C. 


Excluding  Merchant  Shipping  Act.] — A  con- 
dition in  a  bill  uf  lading  provided,  in  effect,  that, 
on  the  arrival  of  the  vessel  in  dock,  the  con- 
signee of  a  portion  of  the  cargo  should  be  ready 
to  receive  the  goods,  and  that,  in  default,  the 
master  or  agent  of  the  ship  should  be  at  liberty 
to  land  the  goods  ami  warehouse  them  at  the 
consignee's  risk  and  expense.  The  vessel  arrived, 
and  the  agent  of  the  consignee  made  an  imme- 
diate application  for  the  goods,  but  was  told  that 
it  was  not  known  in  what  part  of  the  ship  they 
were.  On  receiving  the  same  answer  on  the 
following  day,  the  agent  withdrew,  handing  to 
the  mate  a  notice  desiring  him  to  give  twenty- 
four  hours'  notice  of  his  readiness  to  deliver  the 
goods,  in  accordance,  as  the  notice  alleged,  with 
25  ct  26  Vict.  c.  63,  ss.  66,  ()7.  No  such  notice  of 
readiness  was  given,  and,  there  being  no  one  to 
receive  the  goods,  they  were  placed  in  a  ware- 
house by  the  master  of  the  ship,  a  charge  of 
5/.  lis.  3d.  being  thereby  incurred.  The  con- 
signee having  threatened  to  charge  his  agent 
with  the  value  of  the  goods  unless  he  obtained 
delivery  of  the  same,  the  agent  paid  the  said  sum 
under  protest,  and  brought  this  action  against 
the  shipowner  to  recover  such  sum  : — Hekl,  that 
the  si)ecial  contract  in  the  bill  of  lading  excluded 
the  oijcration  of  the  Merchant  Shipping  Act 
Amendment  Act ;  and  that  the  act  did  not 
apply  to  a  case  where  the  shipowner  was  in  bonS, 
fide  ignorance  of  the  position  of  the  goods,  regard 
being  had  to  the  premature  demand  of  the 
atrent  of  the  consignee.  Olirer  v.  Colccn,  27 
W.  R.  822. 
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IntroductionofNovelClause.]— If  a  shipowner  law  did  not  essentially  differ  from  the  English 
wishes  to  introtluce  into  his  bill  of  lading  so  law,  that  the  defendants  were  liable  for  wrongful 
novel  a  clause  as  one  exempting  him  from  delivery  of  the  goods.  'The  Sfi'ttin, 5SL.  J..  Adm. 
general  average  contribution,  he  ought  not  only  81  ;  14  P.  D.  142  ;  61  L.  T.  200  ;  38  "\V.  R.  96  : 
to  make  it  clear  in  words,  but  also  to  make  it    6  Asp.  M.  C.  39.5. 

conspicuous  by  inserting  it  in  such  type  and  in  i  The  master  after  waiting  a  reasonable  time  at  a 
such  a  part  of  the  document  as  that  a  person  of  ;  foreign  port,  and  no  person  having  produced  the 
ordinary  capacity  and  care  could  not  fail  to  see  billof  lading,  may  deliver  the  gootls  to  some  person 
it — Per  Lush,  J.  Crooltes  v.  Allen,  49  L.  J.,  Q.  B.  \  to  keep  till  the  bill  of  lading  is  produced.  Howard 
201  ;  5  Q.  B.  D.  38 :  41  L.  T.  800  ;  28  W.  R.  v.  ShephcrfL  9  C.  B.  297  ;  19  L.  J.,  C.  P.  249. 
304  :  4  Asp.  M.  C.  216.  Delivery    in    Absence   of  Bill    of  Lading  is 

Noticeof  Alteration  of  Destination —Advertise-    Wrongful.] — Pirie  v.  Wurdcn.  infra,  col.  347. 
ment  ofVoyage.] — Where  a  general  ship  has  been 


Presentation  for  Signature — Advanced  Freight 
— Loss  of  Ship.] — See  Oriental  Stcanitihip  Co.  v. 
Tijlor,  infra,  col.  411. 

3.  Effect  of. 

a.  Sig-nature  by  Master. 

For  what  Goods.] — The  master  has  no  power 
to  charge  his  owner  by  signing  bills  of  lading 
for  a  (greater  (piautitv  of  goods  than  is  on  board. 
IluUemtij  V.  Ward.  8  Ex.  330  ;  22  L.  J.,  Ex. 
113. 

He  has  no  general  authority  from  the  owner 
to  sign  bills  of  lading  for  goods  not  received  on 
board,  and  all  persons  taking  a  bill  of  lailing  by 
indorsement  or  otherwise  have  notice  that  his 
authority  is  limited  to  signing  bills  of  lading  for 

goods  actually  received    on   board.      Grant   v. 

as  soon  after  its  arrival  as  possible,  without  Xorwaij  (10  C.  B.  66.5  ;  20  L.  J.,  C.  P.  93  ;  15 
refei-ence  to  the  arrival  or  unloading  of  tlie  .Jur.  296)  followed.  Co.r  v.  ^;v/r^,  inf ra,  col.  323. 
cargo.  Barher  v.  Tai/lor,  5  M.  &  W.  527  :  9  L.  J.,  ;  The  captain  of  a  merchant  ship  borrowed,  in  a 
Ex.  21.  '  foreign  port,  a  certain  sum  for  the  ship's  use,  in 

consideration  of  which  he  took  home  goods  for 
Custom.]— A.  sold  goods  to  B..  to  be  delivered  ,  ^^^  lenders,  and  signed  bills  of  lading,  making 
free  on  board  at  Liveri)ool,  for  Trieste.  The  ^jj^  freight  pavable  to  them  or  their  assigns  at 
goods  were  placed  by  A.  on  l;oard  a  steamer  to  be  ^j^^  port^of  di.scharge  :— Held,  that  he  exceeded 
delivered  to  the  order  of  B.  By  the  custom  of  j^j^,  authority  as  improperly  interfering  with  the 
the  trade,  where  goods  are  sold,  to  be  delivered  j^hipowners' lien  on  tlie  unpaid  freight.  Brij- 
free  fm  board,  the  jjrice  is  not  i)ayable  until  pro-    ^^^^i^j,^  ^  j^,.   7  j^  ^s^  >^  ^(j  .  34   l.  J.,  Q.  B.  2oi  ; 


advertised  for  a  particular  voyage,  if  her  destina- 
tion is  in  any  respect  altered,  the  owner  is  bound 
to  give  specific  notice  of  the  alteration  to  every 
person  who  has  shipped  goods  on  board.  Peel  v. 
Price,  i  Camp.  243  ;  16  R.  R.  785. 

Liability  of  Indorsee.] — The  indorsee  of  a  bill 
of  lading  is  only  liable  to  be  sued  on  so  much  of 
the  contract  in'  the  charteri)arty  as  incoi'porates 
the  bill  of  lading.  Oliri'r  v.  Jliiffffcridge,  7 
W.  R.  164.  And  .sec.  as  to  effect  of  indorsement, 
infra,  coLs.  343,  seq. 

Foreign  Bill  of  Lading — Foreign  Law— Short 

Delivery.^ — ^eclinmanuel  (^Owncrx)  v.  Benho/iii, 
infra,  col.  425. 

e.  Presentation. 

Time  for.] — A  bill  of  lading  should  be  delivered 


duction  of  a  bill  of  lading,  or  some  other  docu 
ment,  giving  evidence  of  their  being  on  board. 
The  owners  of  the  steamer  refusing  to  give  out 
the  bill  of  lading  until  a  greatly  increased 
amount  of  freight  was  paid,  and  15.,  when 
informed  of  that  fact,  declining  to  have  anythin 


13  W.  R.  968. 

Goods  never  on  Board— Bill  of  Lading  given.] 

— Wheic  a  master  uMves  a  liillnf  lading  fur  1:001  Is 
not  on  board,  wlu'ther  fnuidulently  or  not,  the 
shipowner   is    not    liable   for    damage    thereby 

todo  with  the  matter,  A.  (who  had  not  contracted    caused  to  an  imlorsee.     Griere  v.  KiJniij,  7  Ct.  of 

to  pay  the  freight)  was  unaV>le  to  comply  with  |  Sess.  Cas.  (4th  ser.)  521. 

the  custom  by  producing  tlie  bill  of  lading  : — ' 

Held,  that  )'>.,' by  his  conduct,  dispensed  with  the 

strict  comiiliance  with  the  custom,  and  that  con- 
sequently A.  was  entitled  to  maintain  an  action 

for  the  price  of  the  iron,  without  producing  a 

bill  of  lading.     Green  v.  .Sirhrl,  7   C.    15.  (N.s.) 

747;  29  L.  J.,  C.  P.  213;  6  Jur.  (N.s.)  S27  ;  2 


Rate  of  Freight.]— A  master  has  no  authority 
to  sign  l>ill>  of  lading  for  a  lower  rate  of  freight 
than  that  for  which  the  owner  h.-is  contracted. 
Piclternrll  v.  Jauherry,  3  V.  &  V.  217. 


L.  T.  745 :  8  W.  R.  663. 

Duty  of  Shipmaster — Delivery  without  Pro- 
duction of  Bill.  J— Where  by  the  terms  of  a  bill  of 
lading  the  goods  arc  to  ha  delivered  to  a  named 


Binding  on  whom.]— When  a  master  i)uts  up 
a  ship  as  a  g.  nciid  ship,  and  tlie  shijipcrs  have 
no  knowledge  i.f  the  existence  of  a  chart(!rparty, 
the  contract  in  the  bill  of  lading  is  between  the 
shippers  and  the  owner,  ami  not  the  shii)persand 
the  charterer.     The  Fit/lia  Mat/i/iore,  37  L.  .1., 

18  L.  T.  532. 


daT.ts.  under  a  bill  of  lading.  .Irawn  in  two  parts.  By  arrangement  goo.ls  shipped  on  accou   t  of 

by  which  the  goods  were  to  be  delivered  at  a  F.  &   Co.  by  the  house  a     Calcutta  ^^ etc         be 

German  port  to  the  consignee  named  in  the  bill  shii.pe.    at  a  nominal  ra  c  of  ^ '''^^''it-     Om.  "t 

of  lading  or  to  his  assigns.  The  master  .Iclivered  the   ships    was    ad.lresscd    to    the    defendants 

the  goods  at  the  port  of  discliarge  to  the  consignee  Calcutta  house  asagcnts  f<.r  1"  .A:  Co    and  haviiig 

without  the  i.roduction  of  either  part  of  the  bill  arrived   at    Calcutta   a   ^l";:,";'^^   «*jfj:'  •   ' 

of  lading  —Held,  upon  proof  that  the  German  pursuance  of  the  order  oi  h .  S.  Co.,  was  shipped 
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ill  her.  for  which  the  captain  signed  bills  of  lading 
niakiiiy;  tlie  cotton  deliverable  to  order  of  the 
Calcutta  house,  and  stating  it  to  be  "  freight  free 
on  owners'  account."  The  ship,  while  on  her 
voyage  to  Calcutta,  was  sold  by  F.  &  Co.,  and 
became  the  projierty  of  the  plaintiffs.  No  notice 
of  this  had  reachcdthe  captain  or  the  defendants 
when  the  shipiueiit  was  effected.  When  the  ship 
arrived  at  Liverj)Ool,  F.  &  Co.  having  become 
bankrupt,  the  defendants,  to  whom  the  house  at 
Calcutta  had  indorsed  the  bill  of  lading,  claimed 
to  receive  the  cotton  without  paying  any  freight 
to  the  plaintiffs,  in  accordance  with  the  terms  of 
the  bill  of  lading  :— Held,  that  the  terms  of  the 
bill  of  lading,  under  which  the  goods  were 
shipped,  were  binding  on  the  plaintiffs,  and 
that  no  freight  was  jiayable  by  the  defendants. 
Mercantile  and  Exehanqe  Baiik  v.  Gladstone, 
37  L.  J.,  Ex.  130  ;  L.  R.  3  Ex.  233  ;  18  L.  T. 
tUl  :  17  W.  R.  11. 

A  master  signed  bills  of  lading  to  deliver  at 
Hanibuig.  ••  dangers  of  the  seas  only  excepted": 
— Held,  "that  though  the  charterparty  contained 
other  exceptions,  the  master  was  the  agent  of 
the  owner  as  well  as  the  charterer,  and  that, 
therefore,  the  terms  of  the  bill  of  lading  were 
binding.  The  Patria,  41  L.  J.,  Adm.  23  ;  L.  R.  3 
A.  &  E":  436  ;  24  L.  T.  849  ;  1  Asp.  M.  C.  71. 

Without  Production  of  Keceipt  for  Goods.] — 

Where  the  master  gives  a  receipt  for  goods  put 
on  board,  it  behoves  him  not  to  sign  a  bill  of 
lading  till  that  receipt  is  given  up.  T/iomjjsvn  v. 
Trait  2  Car.  &  P.  334  ;  6  B.  &  C.  36  ;  6  D.  &  R. 
31  :  5  L.  J.  (O.S.)  K.  B.  34  ;  30  R.  R.  242. 

Where  the  master  receives  goods  on  board,  and 
gives  a  receipt  for  them,  he  is  bound  not  to 
deliver  the  bill  of  lading,  except  to  the  person 
who  can  produce  the  receipt  in  exchange  for  it. 
6'raren  v.  Ryder,  2  Marsh.  127  ;  6  Taunt.  433  ; 
Holt.  100  :  16  R.  R.  644.  And  see  ^litcheJl  v. 
Scaife,  4  Camp.  298  ;  16  R.  R.  795. 

"When  Goods  on  Board.] — The  master  of  a 
vessel  may  properly  sign  bills  of  lading  in 
favour  of  the  shipper  of  goods,  without  produc- 
tion of  the  mate's  receipts  for  the  goods,  if  he  is 
satisfied  otherwise  that  the  goods  are  on  board 
the  vessel  and  has  no  notice  that  anyone  but 
the  shipper  claims  any  interest  in  them.  Tlathe- 
.^inq  V.  Laing,  43  L.  J.,  Ch.  233  ;  L.  R.  17  Eq.  92  : 
29  L.  T.  734  ;  2  Asp.  M.  C.  170. 

The  holder  for  value  of  bills  of  lading  so  given 
has  a  better  title  than  an  indorsee  of  the  mate's 
receipts.    Il>. 


When  Signature  Fraudulently  obtained — 
Property  in  Goods.] — The  plaintiffs,  merchants 
in  London,  purchased  for  C,  but  on  their  own 
credit,  goods  abroad,  debiting  C.  with  the  price 
and  a  commission.  The  goods  were  warehoused 
in  London  in  the  plaintiffs'  name.  C,  in  his 
own  name,  engaged  room  for  the  goods  in  the 
ship  "  E.,"  which  had  been  put  up  as  a  general 
ship  for  Calcutta.  The  plaintiffs,  at  C.'s  request, 
delivered  the  goods  to  a  lighterman,  but  with  a 
view  to  preserve  their  lien,  took  the  lighterman's 
engagement  to  give  them  the  mate's  receipt. 
The  goods  were  shipped  in  the  "  E. "  ;  the  mate's 
receipt  in  blank  was  handed  to  the  lighterman, 
who  gave  it  to  the  plaintiffs.  C.  promised  the 
jilaintiffs  to  redeem  the  mate's  receipt,  but  never 
did  so,  and  fraudulently  induced  the  ship  brokers 
to  get  bills  of  lading  to  C.'s  order,  to  be  signed 
by  the  master,   though  the  mate's  receipt  was 


not  produced.  C.  fraudulently  indorsed  these 
bills  of  lading  for  value  to  a  bona  fide  indorsee. 
The  plaintiffs  had  no  communication  with  the 
ship  brokers  or  captain  till  after  the  ship  had 
sailed,  when,  the  facts  being  discovered,  they 
demanded  the  goods,  both  in  this  country  and 
on  the  arrival  "of  the  ship  at  Calcutta.  The 
goods  were  delivered  by  the  captain  at  Calcutta 
U)  the  holders  of  the  bills  of  lading.  An  action 
was  brought  for  this  conversion  against  the  ship- 
owner and  the  captain.  The  captain  and  crew 
were  appointed  by  the  shipowner,  but  the  ship 
was  chartered  for  a  lump  sum  to  third  parties, 
who  put  up  the  ship  as  a  general  ship.  The 
refusal  of  the  captain  to  deliver  the  goods  at 
Calcutta  was  by  the  orders  of  the  shipowners. 
The  only  question  left  to  the  jury  was,  whether 
the  master  was  justified  in  signing  the  bills  of 
lading  without  the  production  of  the  mate's 
receipt.  The  jury  finding  in  the  negative,  the 
plaintiffs  had  the  verdict  against  both  defendants, 
on  the  pleas  of  not  guilty  and  not  possessed  : — 
Held,  that  the  property  in  the  goods  remained 
the  property  of  the  plaintiffs,  there  never  having 
been  any  delivery  animo  transferendi  to  C.  ;  and 
that  the  misdelivery  at  Calcutta  was  a  conversion, 
and  that  the  question,  whether  the  plaintiffs 
were  precluded  from  relying  on  their  property  or 
complaining  of  this  conversion,  was  in  effect 
proi)erly  left  to  the  jury,  and  properly  found  by 
them.  Schuster  v.  M'Kellar,  7  El.  &  Bl.  704  ; 
26  L.  J.,  Q.  B.  281 ;  3  Jur.  (N.s.)  1320;  5  W.  R.  656. 
Held,  also,  that  the  shipowner  having  autho- 
rised the  detention  at  Calcutta,  the  verdict  was 
proper.     Ih. 

Goods  never  on  Board — Bills  of  Lading  Act — 
Signature  of  Master's  Agent.] — To  an  action  for 
freight  by  a  shipowner  against  the  indorsees  of 
the  bill  of  lading,  the  defendants  counterclaimed 
in  respect  of  short  delivery.  All  the  goods  that 
were  actually  put  on  board  had  been  delivered 
to  them  ;  but  the  bill  of  lading  acknowledged 
the  receipt  of  a  larger  quantity.  All  the  goods 
mentioned  in  the  bill  of  lading  had  been  floated 
alongside  the  ship  in  rafts,  and  mate's  receipts 
given  for  them  ;  but  some  of  them  were  lost 
before  they  were  shipped.  The  bill  of  lading 
was  signed,  "  By  authority  of  the  captain,  Wilh. 
Ganswindtj  as  agent."  Ganswindt  was  the  ship's 
broker  at  the  shipping  port  :— Held,  that  apart 
from  the  Bills  of  Lading  Act,  a  bill  of  lading  is 
not  conclusive  against  a  shipowner,  and  he  is 
not  liable  in  respect  of  any  goods  not  actually 
shipped  :  and  that  in  the  present  case  he  was 
not  liable  under  that  act,  as  the  bill  of  lading 
was  not  signed  by  or  for  him.  Thorman  v.  Burt, 
54  L.  T.  349  ;  5  Asp.  M.  C.  563— C.  A. 


Refusal    to     sign  —  Penalty    or    Liquidated 

Damages.]  —  A  charterparty  contained  the 
clause,  "The  captain  shall  sign  chai'terers'  bills 
of  lading  as  presented  without  qualification  .  .  . 
within  twenty-four  hours  after  being  loaded, 
or  jjay  \0l.  for  eveiy  day's  delay  as  and  for 
liquidated  damages  until  the  shiji  is  totally  lost 
or  the  cargo  delivered."  The  captain  wrongfully 
refused  to  sign  the  bills  of  lading  as  presented  ; 
but  the  charterers  were  unable  to  shew  that  they 
had  sustained  any  damage  by  his  conduct : — 
Held,  that  the  clause  imposed  a  penalty  and  not 
liquidated  damages,  and  that  the  plaintiffs  were 
only  entitled  to  nominal  damages.  Jones  v. 
Ilowjh  (supra,  col.  288)  commented  on.  Rayner 
V.   RederiaMleholaget    Condor,   64   L.  J.,  Q.  B. 
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540  :  [189.")]  2  Q.  B.  289; 
i»6  :  8  Asp.  M.  C.  43. 

Refusal  to  sign,  at  Freight  Lower  than  Agreed.] 

— Se  •  Il^ch'  V.  ]r/7//\v,  3  Camp.  2(i2  ;  13  R.  R. 
791.  infra,  col.  423. 

Except    subject     to    Charterparty.  ] — A 

person  who,  without  notice  of  anj^  charterparty, 
has  placed  goods  on  board  a  vessel  which  has 
been  advertised  as  a  general  ship,  is  entitled  to 
have  his  goods  returned  to  him  if  the  captain 
refuses  to  sign  bills  of  lading  except  subject  to  a 
charterpartv  containing  objectionable  provisions. 
JRpi'k  v.  irt?'^r«,  40  L.  J.rCh.  763  ;  L.  R.  12  Eq.  378  ; 
2r)  L.  T.  58(1  :  19  "W.  R.  1045  :  1  Asp.  M.  C.  168. 

Clean  Bill  of  Lading.] — By  charterparty 

the  master  and  charterer  agreed  that  the  ship 
should  load  a  full  and  complete  cargo  to  be 
<lelivered  on  payment  of  a  siiecified  freight — 
"  the  captain  to  sign  bills  of  lading  as  presented 
at  any  rate  of  freight  without  prejudice  to  this 
charterparty."  A  lien  was  given  on  cargo  for 
freight,  dead  freight  and  demurrage.  At  the 
end  of  the  lay  days  the  ship  was  short  of  a  full 
cargo  by  thirty-five  tons.  The  master  claimed  dead 
freight'and  demurrage,  and  refused  to  sign  bills 
of  lading,  unless  qualified  by  reference  to  the 
charterparty.  It  was  afterwards  agreed  that 
the  charterer  should  fill  up  the  ship,  and  that 
the  master  should  sign  "  clean  bills  of  lading,  but 
under  protest  for  three  days'  demurrage  incurred 
here,  to  be  settled  at  the  port  of  discharge."  The 
master  still  refused  to  sign  bills  of  lading,  except 
with  a  reference  to  the  charterijarty  inserted  : — 
Held,  that  he  was  bound  to  sign  clean  bills,  i.e. 
such  as  contained  no  reference  to  the  chartcr- 
j)arty  or  to  the  matters  previously  in  dispute. 
Arrompe  v.  Barr,  8  Ct.  of  Sess.  Cas.  (4th  ser.)  602. 

Signed  in  Blank— Negotiability.] — The  vali- 

<lity  nf  a  Ijill  nf  hiding  asa  negotiable  instrument 
is  not  alfccted  by, its  having  been  signed  by  the 
master  in  blank  as  to  the  amount  of  cargo,  which 
was  afterwards  tilled  in  by  the  shipper.  Cowden- 
hmth  Coal  Co.  v.  CI ydeisdale  Banh,  22  Ct.  of  Sess. 
Cas.  (4th  ser.)  682. 

Power  of  Master  to  fill  in— Days  available  for 
Unloading.  . — A  charterparty  foi-  carriage  of  grain 
fium  the  Black  Sea  provided  that  there  should 
be  '•  eleven  running  days,  Sundays  e.xcepted, 
for  loaditig  and  unloading,  and  ten  days  on 
<lemurrage  over  and  above  the  said  lays  at  6^/. 
j)er  ton  running  day.  The  18.S5  bill  of  lading 
to  be  used  under  this  charter,  and  its  terms  to  be 
consiilercd  as  part  theieof."  The  i)rintcd  bill  of 
lading  a.s  filled  up  by  the  master  at  the  loading 
port,  stated  '\tirr  and  a  half  (Ji\)  laying  days 
remain  for  discharging  cargo"  ;  the  words  and 
figures  in  italics  being  in  the  master's  han<l- 
writiiig  :— Held,  that  the  bill  of  Lading,  as  filled 
in.  was  binding  on  the  shipowners  :  and  that  the 
half  day  was  available  for  the  indorsees  of  the 
bill  of  lading  for  unloading.  Allan  v.  .lohiinloiir, 
19  f;t.  of  Sess.  Cas.  (4th  ser.)  364. 

Duty    to    present    for    Signature    Advanced 

Freight— Loss  of  Ship.    — Ser  Orimlul  Stramship 
Co.  V.  T;ih,r.  \,iM.  col.  111. 

As  to   Quality,  Quantity  and   State  of  Ship- 
ment.]— See  Cases  infra,  col.  319. 

Penalty    for    Delay    in    Signing.] — Sec    The 

I'ri/tfix.s,  supra,  col.  251. 
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Provision  in  Charterparty  as  to  Non-Lia- 
bility of  Shipowner— Bill  of  Lading  signed  by 
Master  not  referring  to  Charterparty.]— See 
Manchvuter  Tru.st  v.  Fid'Hcsx,  With//  c)'-  Co..  ante, 
col.  238. 


Master's  Gratuity- 
— See  Heivitt  v.  Paul. 

See  a  ho  further,  f 
Charterparty. 


-Liability  of   Consignee.] 

infra,  cl.  4nO. 
s   to   bills   of   lading,  XI. 


b.  Mate's  Receipt. 

Effect  of.] — M.  chartered  a  vessel  with  a  cargo 
of  salt,  therewith  to  proceed  to  Calcutta  ;  the 
freight  to  be  paid  on  unloading,  one  third  by 
freighter's  acceptance  at  four  months  from  the 
final  sailing  of  the  vessel,  remainder  on  the  right 
delivery  of  the  cargo,  agreeably  to  bills  of  lading. 
The  captain  to  apply  to  F.  for  cargo  and  custom 
house  business.  F.  proceeded  to  load  the  vessel, 
but  before  the  whole  cargo  was  on  board  M. 
stopped  payment,  and  thereupon  F.  stopped  the 
loading.  F.  presented  bills  of  lading  made  out 
in  his  own  name,  which  the  owners  of  the  ship 
refused  to  sign.  M.  presented  none,  and  the 
ship  sailed.  On  her  arrival,  F.'s  agents  tendered 
to  the  owners'  agents  the  mate's  receipt,  and 
offered  to  pay  freight,  but  they  declined  to 
deliver  the  salt.  In  an  action  for  the  conver- 
sion of  the  salt,  the  jury  found  that  F.  did  not 
])art  with  the  control  over  the  goods  in  putting 
them  on  board,  and  that  the  property  did  not 
jjass  to  M.  : — Held,  that  the  sailing  away  with 
the  goods  was  ample  evidence  of  conversion,  and 
that" the  conversion  commenced  from  the  time  of 
sailins.  Fall;  v.  Fletrher,  18  C.  B.  (N.S.)  403  ; 
34  L.J.,  C.  P.  146  ;  11  Jur.  (n.s.)  176  ;  13  W.  R. 
346. 

A  manufacturer  at  Newcastle  consigned  goods 
to  E.  &  Co.,  his  factors  in  London,  specifically, 
to  meet  a  bill  of  exchange  drawn  upon  them, 
transmitting  to  them  a  rcceijjt,  signed  by  the 
mate  of  the  vessel,  ackno\vle<lging  the  goods  to 
have  been  received  on  board  to  be  delivered  to 
E.  &  Co.  : — Held,  that  PL  ic  Co.  had  a  sulticicnt 
property  in  the  goods  and  right  to  the  po.ssession 
to  entitle  them  to  maintain  trover  against  a 
wrongdoer,  the  consignor  not  having  repudiated 
the  contract  upon  which  they  were  sent.  Eoam 
V.  Mt'Jiol,  4  Scott  (n.u.)  43  ;  3  Man.  &  G.  614  ; 
li  L.  J.,  C.  P.  <). 

Meaning    of    "  Connaissements."] — The 

plaintiffs  wrote  to  their  agents,  the  defendants, 
regarding  goods  which  S.  had  i)roposed  to  pur- 
chase :  "  Les  informations  sur  S.  sont  telles  que 
nous  nc  ])OUVi)ns  hii  livrer  les  2..50()  caisscs  que 
cont  re  connuisseTnent.  Si  vous  voulez.  nous  vous 
enverrons  les  connaissements,  et  vous  ne  les  lui 
delivrerez  (|Uccontrepaycment."  The  jilaintiffs, 
who  carried  on  business  in  Holland,  consigned 
the  goods  to  the  defendants,  with  the  bill  of 
lading  of  a  Dutdi  ship,  and  the  defendants  put 
them  on  bo.ard  of  a  ship  nameil  by  S.,  and  they 
received  ami  kept  the  mate's  receipt,  but  no  bills 
of  lading  of  c.vijort  ship  was  made  up,  nor  was 
the  price  paid  by  S.  when  the  shi|)  sailed.  In 
an  action  for  delivering  the  goods  without 
obtaining  the  price: — Held,  that  the  instruc- 
tions to  the  defendants  were  not  carried  out  by 
obtaining  the  mates  receipt;  that  "connaisse- 
ment"'  meant  a  bill  of  lading  ;  and  that,  as  the 
control  over  the  goods  had   been  lost  without 
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payment  of  the  price,  the  defendants  were  liable. 
Sti'tirine  Co.  v.  Hrinlztuann,  17  C.  B.  (N.s.)  5G  ; 
10  Jur.  (N.S.)  881  ;  11  L.  T.  272. 

Evidence  —  Short  Delivery.]  —  The  plaintiff 
haviii-  verbally  chartered  a  ship  to  carry  iron 
from  Glasgow  "to  Swansea,  the  ship  was  loaded 
witli  iron  bou.dit  by  the  plaintiff  from  W.  &  Co. 
The  iron  was  weighed  by  the  agents  of  W.  &  Co., 
to  whom  the  mate  gave  a  receipt  signed  by 
him  for  830  tons,  but  there  was  no  bill  of  lading. 
On  delivery  at  Swansea,  the  quantity  of  iron 
was  discovered  to  be  3261  tons  oidy,  but  the 
mate  deposed,  and  was  not  contradicted,  to  the 
delivery  of  all  that  had  been  shipped.  The 
plaintiff  having  paid  on  the  full  amount  of  330 
tons  to  W.  &  Co.,  who  refused  to  repay  him  the 
difference,  sued  the  shipowner  for  short  delivery  : 
— Held,  that  there  was  no  evidence  of  negligence 
in  the  shipowner,  and  that  if  there  had  been,  it 
would  not  be  negligence  causing  loss  to  the 
plaintiff.  BUldulpli  v.  Bingham,  30  L.  T.  30  : 
2  Asp.  M.  C.  22.5. 

Custom  as  to.] — A  local  custom  of  trade  was 
alleged  to  exist  at  Bombay  by  virtue  of  which 
the  mate's  receipts  for  goods  shipped  on  board  a 
vessel  are  negotiable  instruments,  and  pass  the 
property  in  the  goods  in  the  same  manner  as 
bills  of  lading,  and  that  masters  of  ships  are 
bound  to  have  the  mate's  receipt  returned  to 
them  before  signing  any  bill  of  lading  for  the 
goods  mentioned  in  that  receii)t  ;  and  that  if  a 
captain  signed  a  bill  of  lading  without  produc- 
tion and  delivery  to  him  of  the  mate's  receipt 
for  the  goods,  he  will  be  bound,  on  the  pro- 
duction of  that  receipt,  to  sign  a  fresh  bill  of 
lading,  and  to  deliver  the  same  to  the  person 
producing  the  mate's  receipt,  and  that  the  goods 
mentioned  in  the  receipt  ought  to  be  delivered 
to  the  person  who  produced  the  second  bill  of 
lading  : — Held,  that  such  a  custom,  if  proved  to 
exist,  would  be  inoperative  as  against  the  cap- 
tain and  the  shipowners.  Hatheftinr]  v.  Lainff, 
43  L.  J.,  Ch.  233  ;  L.  E.  17  Eq.  92  ;  29  L.  T.  734  : 
2  Asp.  M.  C.  170. 

Evidence  of  Quantity  —  Timber  Cargo  lost 
Alongside.] — See  I'linuin  v.  Burt,  1  Cab.  (k  E. 
207,  col.  322. 

c.  As  to  Quality,  Quantity  and  Date  of 
Shipment. 

Under  18  &  19  Vict.  c.  Ill,  s.  3.]— This  pro- 
vision only  applies  to  persons  who  have  actually 
signed  bills  of  lading  ;  therefore,  the  owners  of  a 
ship  are  not  estopped  from  shewing  that  a  state- 
ment of  weight  contained  in  a  bill  of  lading  of 
goods  shipped,  signed  by  the  ship's  agent,  is 
incorrect.  Je.v.sfZ  v.  Bath,  36  L.  J.,  Ex.  149; 
L.  R.  2  Ex.  267  ;  1.5  W.  R.  1041. 

The  above  section  does  not  make  a  bill  of  lading 
conclusive  evidence  against  the  owner  that  the 
goods  were  put  on  board.  Meyer  v.  Dre.sser,  16 
C.  B.  (N.s.)  646  ;  33  L.  J.,  C.  P.  289  ;  10  L.  T. 
612  :  12  W.  R.  983. 

The  statute  operates  where  a  bill  of  ladmg  is 
signed  by  the  master,  who  is  part  owner,  and 
who  sues  on  behalf  of  himself  and  his  co-owners. 
Ih. 

Liability  of  Master.] — A  flour  company  abroad 
•shipped  on  board  a  vessel  1,676  bags  of  rye-meal. 
some  of  which  weighed  twelve  stone  each,  and 
some  eight  stone  each.     They  were  shipped  from 
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lighters,  all  mixed  together,  ami  the  master  knew 
nothing  of  their  relative  capacity.  The  master 
signedtwo  bills  of  lading,  one  for  1,200  bags  and 
the  other  for  467  bags  deliverable  to  order.  The 
latter  bill  of  lading  was  for  467  bags  rye-meal, 
gross  85  tons  9  cwt.,  and  at  the  foot  of  it  was 
"contents  unkn(^wii  and  not  responsible  for 
weight."  The  bags  were  all  marked  alike,  and 
no  means  were  taken  to  identify  by  marks  in  the 
bills  of  lading  any  jjarticular  bags,  and  there 
was  nothing  on  the  face  of  the  bills  of  lading 
from  which  the  master  could  see  that  they  were 
intended  for  different  consignees.  When  the 
ship  arrived,  the  master,  by  mistake,  delivered 
to  the  consignee  of  the  467  bags  of  twelve  stone 
each,  several  bags  which  weighed  only  eight 
stone  : — Held,  that  the  master  was  responsible 
for  the  non-delivery  of  467  bags  of  the  proper 
weight.  Bradleif  v.  Ditn'q)ace,  1  H.  &  C.  521  ;  32 
L.  J.,  Ex.  22— Ex.  Ch. 

The  master  having  been  sued  to  judgment  on 
a  bill  of  lading,  the  owner  cannot  be  sued, 
although  the  judgment  is  unsatisfied.  Priestlij 
V.  Fernlc,  3  H.  &  C.  977  ;  34  L.  J.,  Ex.  172  ;  11 
Jur.  (N.s.)  813  ;  13  L.  T.  208  ;  13  W.  R.  1089. 

Weights — Mistake  and  Misdescription  as  to.] 
— In  an  action  for  freight,  the  master  is  at 
liberty,  notwithstanding  the  terms  of  the  18  <&  19 
Vict.  c.  Ill,  s.  3  (the  Bills  of  Lading  Act),  to 
shew  that  the  cargo  actually  received  by  him 
differs  in  weight  from  that  signed  for  in  the  bill 
of  lading  ;  at  all  events  where  the  weight  men- 
tioned in  the  bill  of  lading  is  a  mere  matter  of 
measurement.  Bluneliet  v.  PuwelVs  LlaiiUrit 
Collieries  Co.,  43  L.  J.,  Ex.  .50  ;  L.  R.  9  Ex.  74  ; 
30  L.  T.  28  ;  22  W.  R.  490  ;  2  Asp.  M.  C.  224. 

Signature  of  Master  not  Conclusive.]  — 

Bills  of  lading  signed  by  the  master  are  prim.'i 
facie  evidence  that  the  quantities  named  therein 
were  received  on  board  by  him  ;  the  onus  of 
rebutting  this  presumption,  and  of  shewing  that 
a  less  quantity  than  that  specified  was  received, 
lies  on  the  shipowner.  M'Lean  v.  Flemimj, 
L.  R.  2  H.  L.  Sc.  128  ;  25  L.  T.  317  ;  1  Asp.  M.  C. 
160. 

A  shii)Owner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never 
actually  put  on  board.  Brown  v.  Poivell  Dufnjii, 
Steam  Coal  Co.,  44  L.  J.,  C.  P.  289  ;  L.  R.  10  C.  P. 
562  ;  32  L.  T.  621  ;  23  W.  R.  549  ;  2  Asp.  M.  C. 
.578. 

By  a  charterparty  for  the  conveyance  of  a 
cargo  of  coal  from  Cardiff  to  Buenos  Ayres,  it 
was  stipulatetl  that  the  master  should  "sign  bills 
of  lading  for  the  cargo  put  on  board  as  presented 
to  him  by  the  charterers,  without  prejudice  to  the 
terms  of  the  charterparty."  On  arrival  at  the 
port  of  discharge,  it  was  found  that  the  coal 
delivered  to  the  consignees  was  less  by  thirty-two 
tons  than  the  quantity  mentioned  in  the  bills  of 
lading,  and  the  owners  were  called  upon  to  pay, 
and  paid,  the  difference  of  value  to  the  con- 
signees. In  an  action  by  the  owners  against  the 
charterers  to  recover  the  amount  so  paid  : — Held, 
that,  inasmuch  as  the  owners  were  under  no  legal 
liability,  either  at  common  law  or  under  the  Bills 
of  Lad'ing  Act,  to  pay  for  such  deficiency,  the 
action  was  not  maintainable.     Ih. 

In  an  aqtion  by  consignees  against  a  ship- 
owner for  the  loss  of  one  out  of  several  boxes  of 
machinery,  which  had  been  delivered  on  the 
quay  to  tlie  people  of  the  ship  and  the  receipt 
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of  which  had  been  acknowledged  by  the  signa- 
tures of  the  mate  and  captain  on  the  bill  of 
lading  : — Held,  that  the  owner  was  responsible, 
although  there  was  no  proof  that  the  missing 
box  was  ever  on  board  the  ship.  British 
Cohivthia  and  Vancmtver  Island  Co.x.Kettleship, 
37  L.  J.,  C.  P.  235  ;  L.  E.  3  C.  P.  499  ;  18  L.  T. 
291  ;  16  W.  K.  1016. 

"Weight,  Value  and  Contents  Unknown" — 
Effect  of  Words.] — When,  on  a  closed  package 
being  shipped  for  can-iage,  a  bill  of  lading, 
containing  an  innocent  misdescription  of  its 
contents,  is  presented  to  the  master  of  the  ship, 
and  he,  without  asking  questions  or  examination, 
stamps  thereon  "  weight,  value  and  contents 
unknown,"  there  is  a  contract  to  carry  the  pack- 
age whaterer  its  contents  may  be.  Lebeau  v. 
General  >Steam  Xavirjation  Co.,  42  L.  J.,  C.  P.  1  ; 
L.  E.  8  C.  P.  88  ;  27  L.  T.  447 ;  21  W.  R.  146  ; 
1  Asp.  M.  C.  435. 

The  plaintiffs  delivered  to  the  defendants,  for 
carriage  on  board  their  ship,  a  closed  case  con- 
taining silk  goods.  The  bill  of  lading,  as  ten- 
dered by  the  plaintiffs  for  signature,  described 
the  contents  of  the  case  as  linen  goods  ;  but 
before  signing  it  the  cajjtain  impressed  upon  it 
with  a  stamp  the  words  "  weight,  value  and 
contents  unknown."  The  freight  charged  for 
silk  was  higher  than  that  for  linen  goods,  and 
the  freight  paid  for  the  goods  so  dehvered  was 
that  for  linen  goods  ;  but  the  plaintiffs  repre- 
sented the  goods  to  be  linen  inadvertently,  and 
without  fraudulent  intention.  On  the  ship's 
arrival  at  her  destination  it  was  found  that  two 
pieces  of  silk  had  been  abstracted  from  the  case. 
In  an  action  by  the  plaintiffs  against  the  defen- 
dants as  common  carriers  for  non-delivery  of 
the  silk  goods  so  lost : — Held,  that  the  addition 
of  the  words  "  weight,  value  and  contents 
unknown  "  to  the  bill  of  lading  completely  did 
away  with  the  effect  of  the  description  of  the 
goods  as  linen,  and  that  consequently  the  con- 
tract was  to  carry  the  case  and  its  contents, 
whatever  they  might  be  :  and  the  plaintiffs  were 
entitled  to  maintain  the  action.     Ih. 

The  master  of  a  Russian  ship  received  on  board 
goods  under  a  bill  of  lading  in  the  ordinary 
form  : — "  Shipped  in  good  order  and  condition, 
to  be  delivered  in  the  like  good  order  and  con- 
dition at  the  port  of  London;"  certain  perils 
being  excepted  ;  and  in  the  margin  were  the 
words,  "  Weight,  contents  and  value  uiilniown." 
The  ship  arrived  and  the  goods  were  delivcrcrl, 
but  a  great  number  of  them  were  found  to  be 
damaged  both  externally  and  internally,  and 
the  damage  was  recent,  and  not  traceable  to  any 
inherent  vice  in  them  : — Held,  that  in  the  ab.'ience 
of  proof  on  the  j»art  of  the  shipowners  that  tlic 
goods  were  in  a  bad  condition  when  shipped,  it 
was  not  incumbent  on  the  consignees,  in  order 
to  estal)lish  their  case  to  prove  where  or  liow  tlie 
goods  Ijccamc  damaged.  Thr  Pctir  der  (irosse, 
34  L.  T.  749  ;  3  Asp.  M.  C.  195— C.  A.  Aflirming 
]  P.  D.  414. 

Hel<l,  also,  that  the  bill  of  lading  afforded 
evidence  that  externally,  and  so  far  as  met  the 
eye,  the  goods  had  been  shipped  in  good  order 
and  condition.     Ih. 

A  bill  of  lading  for  manganese  .shipftcd  on 
board  stated  the  weight  in  writing,  but  contained 
a  printed  clause,  '-weights,  contents  and  value 
unknown": — Semblc,  that  the  person  signing 
the  bill  of  lading  would  not  be  concluded  from 
showing  that  the  written  statement  of  weight 
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I  was  erroneous.  Jp.'<sel  v.  Bath.  36  L.  J.,  Ex.  149  • 
L.  R.  2  Ex.  267  ;  15  W.  R.  1041. 

A  bill  of  lading,  signed  by  a  master  since 
deceased,  for  goods  to  be  delivered  to  a  consignee 
or  his  assigns,  he  paying  freight,  is  admissible  as 
evidence  of  the  consignee  having  an  insurable 
interest  in  the  goods  ;  but  if  the  master  guards 
his  acknowledgment  by  saying,  '•  contents  un- 
known," so  that  he  docs  not  charge  himself  with 
the  receipt  of  any  goods  in  particular,  the  bill  of 
lading  alone  is  not  evidence  either  of  the  quan- 
tity of  the  goods  or  of  property  in  the  consisrnee. 
Haddow  v.  Parry,  3  Taunt.  303  ;  12  R.  R.  m&. 

Whether    conclusive     as    to    Amount 

Shipped.] — A  charterparty  provided  that  the  bill 
of  lading  should  be  conclusive  evidence  against 
the  owners  of  the  quantity  of  cargo  received. 
The  cargo  (timber)  was  floated  alongside  the 
vessel,  and  receipts  by  the  mate  were  then  given 
for  the  same.  Part  of  the  cargo  was  lost  by 
perils  of  the  sea  before  shipment.  The  loss  was 
notified  by  the  master  to  the  agent  of  the 
charterer,  but,  at  the  latter's  request,  the  master 
was  induced  to  sign  bills  of  lading  for  the  whole 
quantity  received  alongside  : — Held,  that  the 
charterer  had  no  claim  against  the  shipowners 
in  respect  of  the  difference  between  the  amount 
of  cargo  received  alongside,  and  the  amount 
shipped  on  board.  Pyman  v.  Burt,  1  Cab.  &;  E. 
207. 

The  defendants  chartered  the  plaintiffs  ship 
for  the  carriage  of  a  cargo  of  timber  from  Memel. 
The  charterparty  provided  that  the  ship  should 
there  load  from  the  agents  of  the  said  affreighters 
as  customary  a  full  cargo  of  fir  sleepers^  that 
the  cargo  should  be  brought  to  and  taken  from 
alongside  the  ship  at  merchants'  risk  and  expense, 
and  that  the  bill  of  lading  should  be  conclusive 
evidence  against  the  owners  of  the  (Quantity  of 
cargo  received  as  stated  therein.  There  was  a 
custom  at  Memel,  which,  however,  did  not  apply 
to  charterpartics  in  the  form  of  the  above- 
mentioned  charterparty,  that  the  captain  should 
take  delivery  of  the  timber  to  be  shipped  at 
timber  ponds  up  the  river  at  some  distance  from 
the  ship,  tiie  timber  being  then  rafted  down  by 
fishermen  to  the  ship,  but  being  at  the  ship- 
owner's risk  during  the  process.  The  cai)tain  of 
the  plaintiff's  ship,  on  her  arrival  at  Memel,  not 
being  aware  of  the  provisions  of  the  charter- 
party,  allowed  the  mate  to  give  receipts  for  the 
cargo  at  tlie  timber  ponds.  Part  of  the  timber 
included  in  such  reeei]>ts  was  lost  during  the 
process  of  rafting  the  timber  down  to  the  ship, 
owing  to  the  force  of  the  current.  The  captain, 
having  become  aware  of  such  loss  and  of  the 
provisions  of  the  charterparty,  stated  to  the 
agent  at  Memel  of  the  shippers,  who  had  sold 
the  timber  to  the  defendants,  that  he  did  not  see 
his  way  to  signing  clean  bills  of  lading  for  the 
full  quantity  mentioned  in  the  mate's  receipt, 
a  portion  of  the  timber  having  been  lost;  but, 
on  being  told  by  such  agent  and  a  clerk  of  the 
ship's  brokers  that  he  was  bound  to  sign  clean 
Ijills  of  lading  for  the  full  quaritily,  he  did  so. 
The  bills  of  lading  stated  (hat  such  <]uantity  was 
shipped  in  good  order  and  well  conditioned  to 
be  delivered  on  payment  of  freight  and  all  other 
conditions  as  per  charterparty.  In  an  action 
for  balance  of  chartered  freight  the  defendants 
counterclaimed  in  respect  of  short  delivery  of 
cargo  : — Held,  that  the  bills  of  lading  estopped 
the  plaintiff  from  denying  that  the  full  amount 
of  cargo  stated  therein  was  shipped.    Lishmun  v. 
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CJn-istir,  56  L.  J..  Q.  B.  538  ;  19  Q.  B.  D.  333  ;  I  shipped  in  good  order  and  condition,  or  fail  in 
57  L.  T.'552  ;  35  W.  R.  744  ;  6  Asp.  M.  C.  186 —  his  suit  against  the  shipowner  for  damage  done 
C_  A..  '  to  the  cargo  ;  but  failing  proof  of  the  condition 

The  master  by  signing  the  bill  of  lading  does    of  the  cargo   when  shipped,    the  consignee    is 


'not  bind  the  owner  for  more  goods  than  were 
shipped.  McLecDi  v.  Munch,  5  Ct.  of  Sess.  Cas. 
(3rd  ser.)  893. 

Quality  Marks— Estoppel.]— A  bill  of  lading 
sigueil  by  the  captain  of  a  ship  in  respect  of  a 
shipment  of  bales  of  jute  contained  the  following 
provision  :  —  "If  quality  marks  are  used,  they 
are  to  be  of  the  same  size  as  the  leadipg  marks 
and  contiguous  thereto,  and,  if  such  quality 
marks  are  inserted  in  the  shipping  notes  and 
the  goods  are  accepted  by  the  mate,  bills  of 
lading  in  conformity  therewith  shall  be  signed 
by  the  captain,  and  the  ship  shall  be  responsible 
for  the  correct  delivery  of  the  goods."  The  bill 
of  lading  described  the  bales  as  marked  in  pro- 
portions" specified  with  different  quality  marks 
indicating  different  qualities  of  jute,  which 
marks  corresponded  with  those  inserted  in  the 
shipping  notes  made  out  by  the  shippers.  When 
the  ship  was  discharged,  however,  it  was  found 
that  there  had  in  fact  been  shipped  fewer  bales 
marked  with  one  of  such  quality  marks  and 
more  marked  with  another  of  such  marks  indi- 
cating an  inferior  quality  than  stated  in  the  bill 
of  lading  : — Held,  that  an  indorsee  of  the  bill  of 
lading  for  value  without  notice  of  the  incorrect- 
ness of  the  description  of  the  marks  therein,  had 
no  right  of  action  against  the  shipowners  either 
for  breach  of  contract  or  upon  the  ground  that 
they  were  estopped  by  the  representation  con- 
tained in  the  bill  of  lading.  Gvant  v.  Norway, 
(10  C.  B.  065),  followed.  Cox  v.  Bruce,  56  L.  J., 
Q.  B.  121  ;  18  Q.  B.  D.  1-17  ;  57  L.  T.  128;  35 
W.  E.  207  ;  6  Asp.  M.  C.  152— C.  A. 

"Quantity  and  Quality  unknown" — Effect 
of.] — A  bill  of  lading  stating  that  goods  were 
shipped  in  good  order  and  condition,  but  also 
containing  an  indorsement  by  the  master, 
'•  quantity  and  quality  unknown,"  does  not  admit, 
as  against  the  shipowners,  that  the  goods  were 
shipped  in  good  order  and  condition.  The 
Prosperino  Palasso,  29  L.  T.  622  ;  2  Asp.  M.  C. 
158. 

Evidence  of  the  condition  of  goods  on  delivery 
tending  to  shew  that  the  damage  sustained  could 
not  be  accounted  for  by  any  damage  existing  at 
the  time  of  shipment,  and  that  such  damage, 
had  it  existed,  must  have  been  noticed  by  the 
master  or  officer  in  charge  of  the  ship  at  the 
time  of  shipment,  will  not,  where  goods  are 
shipped  under  a  bill  of  lading  indorsed  "quantity 
and  quality  unknown,"  satisfy  the  onus  cast 
upon  the  plaintiff  seeking  to  recover  against 
shipowners  for  damage  to  the  goods.  Positive 
evidence  of  the  condition  of  ihe  goods  when 
shipped  must  be  given.     Ih.     See  next  case. 

A  bill  of  lading,  stating  goods  to  have  been 
shipped  in  good  order  and  conchtion,  but  indorsed 
by  the  master  with  the  words  "  quality  and 
quantity  unknown,"  does  not  admit  as  against 
the  shipowner  that  the  goods  were  shipped  in 
good  order  and  condition.  Tlie  Ida,  32  L.  T. 
541 ;  2  Asp.  M.  C.  551 — P.  C.  See  xireceA'mg 
cage. 

There  is  no  rule  of  law  by  which  the  consignee 
of  goods  under  a  bill  of  lading,  stating  goods  to 
have  been  shipped  in  good  order  and  condition, 
but  containing  the  words  "  quantity  and  quality 
unknown,"  is  bound  to  show  that  the  goods  were 


bound  to  show  that  the  damage  which  it  sustained 
is  traceable  to  causes  for  which  the  shipowner  is- 
responsible.    Iht 

Amount  of  Freight  Payable.] — A  charter- 
party  under  which  a  ship  was  chartered  for  a 
grain  cargo  from  the  Danube  to  the  "United 
Kingdom,  for  freight  "  per  imperial  quarter 
delivered,"  contained  a  provision  that,  in  the 
event  of  the  cargo  or  any  part  being  delivered  in 
a  damaged  or  heated  condition,  the  freight  should 
be  payable  on  the  invoice  quantity  taken  on 
board  as  per  bill  of  lading,  or  half  freight  upon 
the  damasred  or  heated  portion  at  the  captain's 
option.  The  bill  of  lading  stated  that  1,021 
kilos  were  shipped  on  board  ;  but  the  master 
added  at  the  end  of  the  bill  of  lading,  before 
signing  it,  the  words  "  quantity  and  quality 
unknown."  The  cargo  having  become  heated 
on  the  voyage,  the  master  claimed  to  exercise  his 
option,  and  to  be  paid  freight  upon  the  invoice 
quantity,  as  per  bill  of  lading  : — Held,  that  the 
addition  of  the  words,  quantity  and  quality  un- 
known "  to  the  bill  of  lading  by  the  master  did 
not  take  away  his  right  to  be  paid  freight  upon 
the  invoice  quantity  in  the  bill  of  lading,  and 
that  the  object  and  effect  of  that  memorandum 
were  merely  to  protect  the  captain  against  any 
mistake  which  might  occur  in  the  invoice 
quantity  in  the  bill  of  lading,  in  case  of  alleged 
short  delivery  or  deterioration  not  caused  by  his 
default.  Tiaiy  v.  Terry,  42  L.  J.,  C.  P.  240  ;. 
L.  II.  8  C.  P,  679  ;  29  *L.  T.  36 ;  2  Asp.  M.  C. 
51. 

Liability  of  Joint  Owner — Custom  to  Weigh.] — 

Bark  was  shipped  (green)  at  Penang,  under  a  bill 
of  lading  describing  it  to  be  of  a  certain  weight, 
and  making  it  deliverable  to  the  consignees  in 
London  on  payment  of  freight  at  a  certain  rate 
per  ton  of  20  cwt.  nett  weight  delivced.  On 
arrival  in  Loudon,  the  agent  appointed  by  the 
managing  owner  demanded  freight  on  the  weight 
mentioned  in  the  bill  of  lading,  and  refused  to- 
deliver  the  bark  unless  the  consignees  would  pay 
according  to  that  weight,  or  (under  an  alleged 
custom)  incur  the  expense  of  weighing  over  the 
ship's  side  or  at  a  legal  quay.  The  consignees 
paid  the  money  under  protest,  and  brought  an 
action  against  one  of  the  joint  owners  to  recover 
back  the  excess.  The  jury  having  negatived  the 
alleged  custom  : — Held,  that  he  was  liable,  not- 
witiistanding  that  he  had  not  interfered  or  in  any 
way  assented  to  the  appointment  of  the  agent 
by  the  managing  owner,  and  that  no  part  of  the 
money  had  come  to  his  hands.  Coulthurst  v. 
Siveet,  L.  R.  1  C.  P.  649. 

Where  Fraud.] — A  bill  of  lading  is  not  con- 
clusive between  the  shippers  of  the  goods  and 
the  owners  of  the  ship,  but  the  owners  may  show 
that  less  goods  than  specified  in  the  bill  of  lading 
were  shipped,  the  master  who  signed  the  bill  of 
lading  having  been  misled  by  the  fraud  of  the 
agent  of  the  shippers.  Bates  v.  Todd,  1  M.  ct 
Rob.  106. 

A  bill  of  lading  represented  a  larger  number  of 
bales  to  have  been  shipped  on  boanl  a  vessel  than 
was  really  shipped.  This  arose  from  the  mistake 
of  the  mate,  which,  there  was  some  evidence  to 
show,  was  caused  by  the  fraud  of  the  person  who 
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put  the  bales  on  board.  The  latter  was  either 
agent  of  the  person  named  as  shipper  in  the  bill 
of  lading,  or  of  his  vendor  : — Held,  that  there 
was  evidence  that  the  misrepresentation  was 
caused  wholly  by  the  fraud  of  the  shipper,  or  of 
the  holder,  or  some  person  under  whom  the 
holder  claimed.  Valieri  v.  Hoyland,  35  L.  J., 
C.  P.  215  :  L.  R.  1  C.  P.  382  ;  12  Jur.  (n.s.)  566  ; 
14  L.  T.  362;  14  W.  R.  637. 

A  capias  is  not  grantable  to  hold  the  defendant 
to  bail  in  an  action  by  the  indorsee  of  a  bill  of 
lading  against  the  master  of  the  ship  for  deceit 
in  the  representation  in  the  bill  of  lading,  signed 
by  him,  that  the  goods  were  "  shipped  in  good 
order  and  well  conditioned."  Gadsden  v. 
McLean,  9  C.  B.  283. 

Date  of  Shipment  wrongly  stated — Liability 
of  Master  —  Authority  of  Ship's  Brokers.]  — 
Ship's  brokers  at  a  foreign  port  have  not,  as 
such,  authority  to  relieve  the  captain  from  the 
duty  of  seeing  to  the  accuracy  of  statements 
contained  in  bills  of  lading  which  they  present 
to  him  for  signature.  Stumore  v.  Breen,  56 
L.  J.,  Q.  B.  401  ;  12  App.  Cas.  698— H.  L.  (E.) 

Short  Delivery — Quantity  stated  in  Bill  of 
Lading  —  Burden  of  Proof.]  —  See  Ilvrticlcy  v. 
Grlmund,  post,  col.  556. 

Cargo   Signed  for  in  Bags — Non-delivery  of 

] — Sluinhhind  v.  Atlnja,  post,  col.  556. 


Sale  of  Cargo — Quantity  stated  in  Bill  of 
Lading.]  —  See  Cocas  v.  Jiiiighain,  post,  col. 
547. 


4.  Exemptions  from  Liabiuty. 
a,  Seaworthiness,  Warranty. 

Not  excluded.] — When  special  clauses  in  a  bill 
of  lading  exonerate  the  shipowner  from  the  lia- 
bility of  even  the  perils  induced  by  the  negligence 
of  his  servants,  it  is  necessary  that  the  jury 
should  find  whether  the  vessel  was  or  was  not 
seaworthy  when  starting  on  the  voyage.  Steel  v. 
SUitc  JAne  Steamshtp  Co.,  3  App.  Cas.  72  ;  37 
L.  T.  333  ;  3  Asp.  M.  C.  516. 

A  cargo  of  wheat  was  shipjied  at  the  port  of 
New  York  for  conveyance  to  Glasgow,  and  a 
specially-worded  Vjill  of  lading  contained  clauses 
excepting  "  peril  of  the  seas  of  whatever  nature 
or  kind  soever  and  howsoever  cau.sed,"  including 
negligence  of  the  crew.  On  the  voyage  the  sea 
burst  through  an  insufficiently-fastened  port- 
hole, damaging  the  cargo.  A  jury  found  by 
special  verdict  that  this  port-hole  had  been  in- 
sufKciently  fastened,  but  did  not  find  whether 
this  hapiiened  before  starting  on  the  voyage  : — 
Held,  that  there  was  an  implied  engagement  to 
supply  a  seaworthy  shi[).     Ih. 

Held,  also,  that  the  jury  not  having  found 
whether  the  vessel  started  on  her  voyage  in  a 
seaworthy  condition,  there  was  no  finding  ujion 
which  judgment  could  be  entered  ;  therefore  the 
ca.se  must  be  reheard.     lb. 

There  is  in  the  bill  of  lading  an  engagement 
that  the  ship  shall  be  seaworthy.    lb. 

Exceptions  limiting  Implied  Warranty  of  Sea- 
worthiness.]— A  steamship  which  liad  brok<  n 
her  main  shaft  was  salved  by  another  steamship 
belonging  to  the  same  line.     The  breakdown  was 
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caused  by  a  latent  defect  in  the  shaft  without 
negligence  on  the  part  of  the  owners  or  their 
servants.  In  a  salvage  action  brought  by  the 
owners,  masters,  and  crew  of  the  salving  ship 
against  the  owners  of  cargo  on  board  the  salved 
ship  : — Held,  first,  that  the  ship  was  unseaworthy 
when  she  started  on  the  voyage.  Secondly,  that 
the  implied  warranty  of  seaworthiness  in  the 
bill  of  lading  was  an  absolute  warranty  that  the 
ship  should  be  reasonably  fit  to  perform  the 
voyage,  and  not  merely  that  the  shi|)owner  would 
do  his  best  to  make  her  so.  Thirdly,  that  the 
exceptions  in  the  bill  of  lading,  '•  all  and  every 
the  dangers  and  accidents  of  the  seas,  rivers,  and 
canal,  and  of  navigation  of  whatever  nature  or 
kind,"'  had  not  the  effect  of  limiting  the  warranty 
of  seaworthiness,  but  that  such  exceptions  only 
protected  the  shipowner  from  liability  to  the 
owners  of  cargo  for  loss  or  damage  sustained  by 
the  latter  through  "danger  or  accidents"  happen- 
ing to  a  seaworthy  vessel.  The  Glevfrn'in,  54 
L.  J..  P.  49  ;  10  P.  D.  103  :  52  L.  T.  769  :  33 
W.  R.  826  ;  5  Asp.  M.  C.  413. 

A  steamship  became  disabled  at  sea  owing  to 
the  breaking  of  her  fly-wheel  shaft,  through  a 
flaw  in  the  welding  existing  at  the  commence- 
ment of  the  voyage,  but  not  discoverable  by  the 
exercise  of  any  reasonable  care.  The  cargo  on 
board  her  was  shipped  under  three  bills  of  lading, 
the  first  of  which  contained,  amongst  other  ex- 
cepted perils,  the  clause  : — "  warranted  seaworthy 
only  so  far  as  ordinary  care  can  provide  "  ;  the 
second:  "warranted  seaworthy  only  as  far  as 
due  care  in  the  appointment  or  selection  of 
agents,  superintendents,  ])ilots,  masters,  oflicers, 
engineers,  and  crew  can  lensure  it "  ;  and  the 
third,  "  owners  not  to  be  liable  for  loss,  deten- 
tion, or  damage  ...  if  arising  directly  or  in- 
directly .  .  .  from  latent  defects  in  boilers, 
machinery,  or  any  part  of  the  vessel  in  which 
steam  is  used,  even  existing  at  the  time  of  ship- 
ment, provided  all  reasonable  means  have  been 
taken  to  secure  etliciency."  A  vessel  [belonging 
to  the  same  owners  towed  the  disal)led  vessel  to 
a  place  of  safety.  In  an  action  of  salvage  brought 
by  the  owners,  master  and  crew  of  the  salving 
ve>sel  against  the  owners  of  cargo  in  the  salved 
vessel : — Held,  that  the  owners  of  the  cargo  had 
no  remedy  for  breach  of  the  contract  of  carriage, 
for  the  exceptions  in  the  bills  of  lading  were 
such  as  to  constitute  a  limited  warranty  of  sea- 
worthiness at  the  comuK'ncement  of  the  voyage, 
which  limited  warranty  had  been  complied  with 
by  the  shipowners.  Ldertex,  Carqo  ex,  56  L.  .]., 
P.  108  ;  12  P.  I).  187  ;  57  L.  T.  502  ;  36  W.  R. 
Ill  ;  C  Asp.  M.  C.  174. 

Cattle — Limit  of  Value— Unfitness  of  Ship.] — 
Tile  plaiiitilV  >iiippi(l  criluin  culllc  on  board  the 
defendant's  ship  fur  carriage  from  London  to  New 
York  under  a  bill  of  lading  which  provided  as 
follows  : — "  Tliese  animals  being  in  sole  charge  of 
shipper's  servants,  it  is  hereljy  exprassly  agreed 
that  the  shipowners,  or  their  agents  or  servants, 
are,  asrespectstlicscanimals,  in  noway  responsible 
either  for  their  escape  from  the  steamer  or  for 
accidents,  disease,  or  mortality,  and  that  uiidei' 
no  circumstances  shall  they  be  held  liable  for 
more  than  5/.  for  e.ich  of  the  animals."  The 
shi|)  had  on  her  previous  voyage  carried  cattle 
suffering  from  foot  an<l  moutli  disease.  Some  of 
the  cattle  shipped  under  tlie  bill  of  lading  were 
during  the  voyage  infected  with  that  disease, 
owing  to  the  negligence  of  the  defendants' 
servants   in   not  cleansing  and  disinfecting  the 
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ship  before  receiving  the  plaintiff's  cattle  on 
board  and  signing  the  bill  of  lading,  and  the 
plaintiff  in  consequence  suffered  damage  amount- 
ing to  more  than  dI.  for  each  of  the  said  cattle  : 
— Held,  that  the  provision  in  the  bill  of  lading 
limiting  liability  to  5Z.  for  each  of  the  cattle  ditl 
not  apijly  to  damage  occasioned  by  the  defen- 
dants not  providing  a  ship  reasonably  fit  for  the 
purposes  of  the  carriage  of  the  cattle  which  they 
had  contracted  to  carry.  Taftersall  v.  National 
Steamship  Co.  53  L.  J.,  Q.  B.  332  ;  12  Q.  B.  D. 
297  ;  50  L.  T.  299  ;  32  W.  B.  566  ;  5  Asp.  M.  C. 
206. 

Special  Appliances  necessary— Ship  of  Pecu- 
liar Construction— Stowage.]  —The  warranty  of 
seaworthiness  in  a  bill  of  lading  is  a  warranty 
that  the  ship  is  seaworthy  at  the  time  and  reason- 
ably likely  to  continue  so  during  the  voyage.  If 
special  appliances  are  necessary  for  the  preserva- 
tion of  the  cargo  by  reason  of  the  ship's  peculiar 
construction,  the  shipowner  is  liable  to  provide 
them.  The  Marat Iwn,  40  L.  T.  163  ;  4  Asp. 
M.  C.  75. 

Implied  Warranty  that  Ship  is  fit  to  carry 
Cargo— Breakdown  of  Eefrigerating  Machinery.] 

— Exceptions  in  a  bill  of  lading  that  a  steamer 
shall  not  be  accountable  for  a  breakdown  of 
machinery,  nor  for  accidents  to  or  defects  in 
machinery,  nor  for  neglect  of  engineers,  do  not 
abrogate  the  implied  warranty  that  the  vessel  is 
fit  to  carry  the  particular  cargo  in  accordance 
with  the  contract  contained  in  the  bill  of  lading. 
Such  exceptions  apply  only  to  matters  which 
may  occur  during  the  voyage,  and  not  to  the 
fitness  of  the  vessel  at  the  ti  ^le  when  the  goods 
were  shipped.  Under  such  a  bill  of  lading  the 
owners  of  a  cargo  of  frozen  meat  are  entitled  to 
claim  that  there  shall  be  refrigerating  machinery 
■on  board  the  ship  fit  to  preservethe  cargo  during 
the  voyage.  Maori  King  v.  Uiiglies,  65  L.  J., 
Q.  B.  168  ;  [1895]  2  Q.  B.  550  ;  14  R.  646  ;  73 
L.  T.  141  ;  44  W.  R.  2  ;  8  Asp.  M.  C.  05— C.  A. 

Charterparty  —  Warranty  of  Seaworthiness 
in.] — See  ante,  XI.  Chaetekpaety. 
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b.  Liability  to  General  Average. 

Injury  to  Goods  by  Water  employed  to  extin- 
gnish  Fire.] — When  a  bill  of  lading  contained 
an  exception  of  "  fire  on  board,"  and  the  goods 
carried  under  it  were  injured  in  consequence  of 
the  water  used  to  extinguish  a  fire  occurring 
during  the  voyage : — Held,  that  the  exception 
did  not  exempt  the  shipowners  from  liability  to 
contribution  in  general  average  towards  the  loss 
sustained  by  the  owner  of  the  goods  so  injured. 
Nor  were  they  exempted  by  virtue  of  the  Mer- 
chant Shipping  Act,  1854,  s.  503.  Schmidt  v. 
Royal  Mail  Steamship  Co.,  45  L.  J.,  Q.  B.  646  ;  4 
Asp.  M.  C.  217,  n. 

The  exception  in  the  bill  of  lading  and  the 
above  section  of  the  act  had  reference  only  to  the 
obligation  on  the  contract  to  deliver  the  goods, 
and  did  not  take  away  the  ordinary  liability  of 
the  shipowner  to  contribute  in  general  average, 
as  owner,  when  a  fire  had  occurred  and  a  sacrifice 
had  been  properly  made  to  save  the  whole  adven- 
ture,   lb. 

A  bill  of  lading,  by  which  the  shipowner  un- 
dertook to  deliver  the  goods  at  a  port  to  a 
railway  company,  to  be  by  them  carried  inland 


and  delivered  to  the  consignees,  contained  an 
exception,  "  that  the  shipowner  or  railway  com- 
pany are  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by 
insuj-ance,  or  for  any  claim,  notice  of  which  is 
not  given  before  the  removal  of  the  goods."  On 
the  voyage  a  fire  broke  out,  and  the  cargo  was 
damaged  by  the  admission  of  water  to  extinguish 
the  fire.  The  ship  put  back,  and  the  shipowners 
delivered  the  cargo  up,  witlrout  tnking  security 
from  any  of  the  cargo  owners,  or  taking  any 
step  for  procuring  an  adjustment  of  general 
average  : — Held,  following  Schmidt  v.  Roijal 
3Iail  Steamship  Co.  (45  L.  J.,  Q.  B.  646),  that 
the  shipowners  were  not  exempted  from  contri- 
bution to  general  average  by  the  clauses  in  the 
bill  of  lading.  Croolics  v.  Allan,  49  L.  J.,  Q.  B. 
201  :  5  Q.  B.  D.  38  :  41  L.  T.  800  ;  28  W.  E.  304  ; 
4  Asp.  M.  C.  216. 

If  a  shipowner  wishes  to  introduce  into  his 
bill  of  lading  so  novel  a  clause  as  one  exempting 
him  from  general  average  contribution,  he  ought 
not  only  to  make  it  clear  in  words,  but  also  to 
make  it  conspicuous  by  inserting  it  in  such  type 
and  in  such  a  part  of  the  document  as  that  a 
person  of  ordinary  capacity  aiid  care  could  not 
fail  to  see  it.  /5.— Per  Lush,  .i.  (5  Q.  B.  D.)  at 
p.  40. 

c.  Statutory  Limitation. 

Robbery.] — The  owner  of  a  ship  was  not  liable 
beyond  the  value  of  the  ship  and  freight,  under 
7  Geo.  2.  c.  15,  s.  1,  in  case  of  a  robbery,  in  which 
one  of  the  mariners  was  concerned,  by  giving 
intelligence  and  afterwards  sharing  the  spoil. 
Sutton  V.  Mitchell,  1  Term  Eep.  18.  See  26  Geo.  3, 
c.  86,  s.  1,  a7id  17  &  18  Vict.  c.  104,  s.  503. 

Fire.]— The  26  Geo.  3,  c.  86,  s.  2,  did  not  apply 
to  goods  on  board  a  lighter  employed  in  carrying 
goods  from  the  shore  to  be  loaded  on  board  ship. 
Morewood  v.  Pollok,  1  El.  &  Bl.  743  ;  1  C.  L.  E. 
78  ;  22  L.  J.,  Q.  B.  250 ;  17  Jur.  881  ;  1  W.  E.  304. 

A  gabbert  (Anglice,  a  lighter)  was  not  a  ship, 
or  vessel,  within  26  Geo.  3,  c.  86,  s.  2,  and  if 
goods  on  freight  were  shipped  on  board  such 
vessel,  and  destroyed  by  fire  accidentally  or 
through  the  negligence  of  the  master,  the  owners 
were  not  protected  by  that  statute,  but  were  re- 
sponsible as  at  common  law.  Hunter  v.  il/'  Gown, 
1  Bligh,  573 ;  20  E.  E.  198. 

Declaration  of  Value.] — A  bill  of  lading,  de- 
scribing goods  as  "  one  box,  containing  about 
248  ounces  of  gold  dust,"  is  not  a  declaration  of 
the  "true  nature  and  value  of  such  articles," 
within  the  Merchant  Shipping  Act,  1854,  s.  503, 
Williams  v.  Africaii  Steamship  Co.,  1  H.  &  N. 
300  :  26  L.  J.,  Ex.  69  ;  2  Jur.  (N.s.)  693. 

On  a  shipment  of  a  cargo  from  Valparaiso  to 
England,  a  biU  of  lading  described  the  property 
as  "  1,338  hard  dollars,"  which  was  a  coin  current 
at  Valparaiso  at  the  time  : — Held,  that  this  was 
a  sufficient  compliance  with  26  Geo.  3,  c.  86,  s.  3, 
it  being  the  current  coin  of  the  place  where  the 
shipment  was  made.  Gihhs  v.  Potter,  10  M.  &  W. 
70  :  11  L.  J.,  Ex.  376  ;  6  Jur.  586.  And  see  17  &: 
18  Vict.  c.  104,  s.  503. 

See   also    XX.    COLLISION,    LIMITATION    OP 

Liability. 

d.  Perils  of  the  Sea. 

Collision.] — Collision  is  a  peril  of  the  sea, 
semble.  Martin  v.  Crokett,  14  East,  465  ;  13 
R.  R.  281. 


329 


SHIPPING— XII.  Bin  of  Lading. 


830 


Collision  caused  liy  Negligence.] — An  excep- 
tion of  ••  accidents  or  damage  of  the  seas,  rivers, 
and  steam  navigation  of  whatever  nature  or  kind 
soever,"  does  not  exempt  a  .shipowner  from 
responsibility  for  loss  of  goods  by  reason  of  a 
collision  caused  by  the  gross  negligence  of  the 
master  or  crew.  Lloyd  v.  General  Iron  Screw 
Collier  Co.,  3  H.  &  C.  284  ;  33  L.  J.,  Ex.  269 ; 
10  Jur.  (N.s.)  661  ;  10  L.  T.  586  ;  12  W.  R. 
882. 

A  collision  between  two  vessels  brought  about 
by  the  negligence  of  either  of  them,  without  the 
waves  or  wind  or  difficulty  of  navigation  con- 
tributing to  the  accident,  is  not  "peril  of  the 
sea"  within  the  term  of  that  exception  in  a  bill 
of  lading.  Woodley  v.  Mickdl,  52  L.  J.,  Q.  B. 
325  ;  11  Q.  B.  D.  47  ;  48  L.  T.  5'J9  ;  31  W.  R. 
651  ;  5  Asp.  M.  C.  71— C.  A. 

Goods  were  shipped  on  board  a  vessel,  which 
■was  called  the  "  Black  Prince,"  under  a  bill  of 
lading  which  contained  an  exception  of  barratry 
of  the  master  and  mariners,  and  accidents  or 
damage  of  the  seas.  In  the  course  of  the  voyage 
the  "  Black  Prince,"  meeting  a  vessel  called  the 
"  Araxes"  under  circumstances  which  rendered  it 
the  duty  of  the  "  Black  Prince  "  to  port  her  helm, 
neglected  to  do  so,  and  the  result  was  that  the 
"  Black  Prince,"  with  the  goods  on  board,  was  run 
down  and  totally  lost : — Held,  that  the  conduct 
of  the  master,  though  a  wilful  default  by  the 
Merchant  Shipping  Act,  1854,  s.  29i),  did  not 
amount  to  barratry,  nor  was  the  loss  a  loss  by 
accidents  or  damage  of  the  seas  within  the 
exception.  Grill  v.  General  Iron  Screw  Collier 
Co.,  35  L.  J.,  C.  P.  321  ;  L.  R.  1  C.  P.  600  ;  12 
Jur.  (N.s.)  727  ;  14  W.  R.  893.  Affirmed,  37 
L.  J.,  C.  P.  205  ;  L.  R.  3  C.  P.  476  ;  18  L.  T. 
485  ;  16  W,  R.  796— Ex.  Ch. 

Question  for  Jury.] — The  judge  left  it 

to  the  jury  to  say  whether  the  collision  was 
caused  by  the  negligence  of  the  crew,  and 
whether  there  was  any  want  of  ordinary  care 
on  the  part  of  the  "Araxes"  by  the  exercise  of 
which  the  collision  might  have  been  avoided  :— 
Held,  a  proper  direction,  and  that  he  was  not 
bound  to  leave  it  to  them  to  say  whether  the 
persons  in  charge  of  the  "Araxes  "  might  not  have 
mitigated  the  calamity  by  stopping  or  backing 
when  they  found  a  collision  inevitable.     Ih. 

Where  no  Fault  of  either  Ship.] — Goods 

were  laden  on  board  a  ship,  the  bill  of  lading 
containing  an  exception  of  the  perils  of  the 
sea ;  the  ship  ran  foul  of  another  ship  without 
any  fault  in  the  master  of  either  : — Held,  to  be 
an  injury  by  the  perils  of  the  sea  within  the 
exception.  Bullcr  v.  Fisher,  Pcakc's  Add.  Cas. 
183  ;  4  R.  R.  902. 

Foundering  caused  by  collision  with  another 
ves.scl  is  within  the  exception  "dangers  and 
accidents  of  the  sea"  in  a  bill  of  lading:  and 
excuses  the  shipowner  for  non-flclivery  of  the 
goods  if  it  occurs  without  fault  in  the  carrying 
ship.  Woodley  v.  Mij-hell  (II  Q.  B.  1).  47) 
overruled.  Wilson  v.  The  Xantho,  56  L.  J., 
Ailm.  116  ;  12  App.  Cas.  503  ;  57  L.  T.  701  ;  36 
W.  R.  353  ;  6  Asp.  M.  C.  207— H.  L.  (E.) 

Carrying  awpy  of  Tackle— Amount  of  Care 
necessary — Discharging.] — A  vessel  iad'n  with 
goods  arrived  in  the  [lort  of  London,  and  was 
taken  into  the  Commercial  Dock  to  discharge  her 
cargo.  For  this  purpose  she  was  fastened  by 
tackle,  on  the  one  side  to  a  loaded  lighter  lying 


outside  her,  and  on  the  other  to  a  barge  lying 
between  her  and  the  wharf.  The  crew  was 
discharged,  except  the  mate,  and  lumpers  were 
being  employed  in  unloading  her,  when  the 
tackle  broke  -whereby  she  was  fastened  to  the 
lighter,  and  in  consequence  she  canted  over, 
water  got  in  through  lier  ports,  and  the  goods 
still  on  board  were  damaged: — Held,  that  this 
was  a  loss  within  the  exception  in  the  biU  of 
lading  of  "  all  and  every  the  dangers  and  acci- 
dents of  the  seas  and  navigation."  Laurie  v. 
Boiifflas,  15  M.  k.W.  746. 

Held,  also  in  an  action  by  the  freighters 
against  the  shipowners  to  recover  damages  for 
this  loss),  that  the  jury  was  properly  directed,, 
that  the  owners  were  only  bound  to  take  the 
same  care  of  the  goods  as  a  person  would  of  his- 
own  goods,  that  is,  an  ordinary  and  a  reasonable 
care.     lb. 

Barratry  of  Crew.] — A  shipowner  carrying 
goods  under  a  bill  of  lading,  by  which  he  con- 
tracts to  deliver  in  good  order  and  condition, 
certain  perils  excepted,  is  bound  to  deliver  in 
that  condition,  unless  prevented  by  those  perils, 
and  is  responsible  for  any  damage  to  goods 
occasioned  otherwise  than  by  those  perils.  The 
Chasca.  44  L.  J.,  Adm.  17  ;  L.  R.  4  A.  &  E.  446  ; 
32  L.  T.  838  ;  2  Asp.  M.  C.  600. 

Injury  to  cargo  damaged  by  sea  water  during 
a  voyage,  in  consequence  of  the  barratrous  act  of 
the  crew  in  boring  holes  through  the  sides  of  the 
ship  for  the  purpose  of  scuttling  her,  is  not  a  loss 
by  perils  of  the  seas,  within  the  meaning  of  the 
exception  in  a  bill  of  lading,  such  as  will  exempt 
the  shipowner  from  his  liability  for  the  damage 
under  his  contract  to  deliver  in  good  order  and 
condition.     lb. 

Even  if  such  a  loss  would  come  within  the 
meaning  of  the  words,  "  perils  of  the  seas,"  in  a 
policy  of  insurance,  it  is  not  included  in  those 
words  as  used  in  a  bill  of  lading.     lb. 

Stowage — Due  Ventilation.] — A  cause  of  dam- 
age to  cargo,  instituteil  under  24  Vict.  c.  10,  s.  6, 
by  the  consignees,  who  were  also  assignees  of 
the  bills  of  lading  to  recover  damages  on  account 
of  breaches  of  contract  and  duty  with  respect  to 
certain  parcels  of  oilcalic,  wliich  in  the  bills  of 
lading  were  agieed  to  be  delivered  in  the  like 
good  "order  and  condition  as  when  shipped,  the 
dangers  of  the  seas  only  excepted.  The  oilcake, 
when  delivered,  was  in  a  greatly  damaged  and 
deteriorated  condition,  occasioned  by  the  packing 
and  stowage  : — Held,  that  as  the  proximate  cause 
of  danger  arose  from  the  nature  and  collocation 
of  the  cargo,  consisting  of  animal,  vegetable,  and 
to  some  extent  putrescible  matter,  and  the  want 
of  due  ventilation,  it  was  not  brought  within  the 
legal  exception  of  "dangers  of  the  seas."  The 
Freedom,  L.  R.  3  P.  C.  594  ;  24  L.  T.  452  ;  1 
As]..  M.  C.  136— P.  C. 

Held,  also,  that  it  was  enough  for  the  con- 
signees to  have  established  that  Ihc  shipowners 
had  not  performed  their  contract,  since  they  had 
failed  to  profluce  sufficient  evidence  of  due  pro- 
vision for  ventilation  of  the  ship's  hold,  so  as  to 
throw  the  onus  on  the  consignees  of  proving  that 
the  damage  might  have  been  prevented  by 
reasonable  care  and  skill  on  the  part  of  the 
shipowners.     //;. 

Insufficient  Fastening  of  Port.]  —  A  ship 
sailed  from  America  for  Scotland  with  a  cargo 
of  wheat,  and  in  the  bill  of  lading  perils  of  the 
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sea,  however  caused,  were  excepted.  During 
the  voyage  the  wheat  was  damage<l  by  sea  water. 
In  an  "action  by  the  indorsees  of  the  bill  of  lading 
against  the  owners,  the  jury  found  that  the  water 
obtained  access  to  the  cargo  in  consequence  of 
one  of  the  ports  being  insufficiently  fastened, 
and  on  this  finding  the  court  of  session  entered 
a  verdict  for  the  shipowners,  on  the  ground 
that  the  loss  was  covered  by  the  exception  in 
the  bill  of  lading  : — Held,  that,  as  in  order  to 
bring  the  loss  within  the  exception  it  must  be 
found  that  the  ship  sailed  from  the  port  in  a 
seaworthy  state,  and  the  jury  had  not  done  so,  a 
new  trial  must  be  had.  Steel  v.  State  Line 
Steamship  Co.,  3  App.  Gas.  72;  37  L.  T.  333; 
3  Asp.  M.  C.  516. 

Loss  by  Perils  during  Deviation.] — The  plain- 
tiffs having  purchased  goods  to  be  shipped  from 
a  foreign  port  on  the  terms  that  payment  of 
the  price  was  to  be  made  in  exchange  for 
shipping  documents,  the  biU  of  lading  signed 
upon  the  shipment  of  the  goods  was,  upon 
payment  of  the  price,  indorsed  to  them.  The 
bill  of  lading,  which  contained  the  usual  excep- 
tion of  sea  perils,  stated  that  the  goods  were 
shipped  for  delivery  at  Dunkirk  on  board  a 
vessel  lying  at  Fiume  and  bound  for  Dunkirk, 
with  liberty  to  call  at  any  ports  in  any  order. 
The  ship,  instead  of  proceeding  direct  for 
Dunkirk,  sailed  for  Glasgow,  and  was  lost,  with 
■her  cargo,  off  the  mouth  of  the  Glyde,  by  perils 
of  the  sea.  In  an  action  brought  by  the  plaintiffs 
against  the  shipowners  for  non-delivery  of  the 
goods,  evidence  was  given  to  show  that  the 
shippers  of  the  goods,  at  the  time  when  the  bill 
of  lading  was  given,  knew  that  the  vessel  was 
intended  to  proceed  via  Glasgow  :— Held,  that 
such  evidence  was  not  admissible  to  vary  the 
terms  of  the  bill  of  lading,  which  imported  a 
voyage  direct  from  Fiume  to  Dunkirk,  subject 
to  the  liberty  to  call  at  anj'  ports  of  call  sub- 
stantially within  the  course  of  such  voyage ; 
that  Glasgow,  being  altogether  out  of  the  course 
of  such  voyage,  was  not  such  a  port ;  and  that 
the  vessel  was  therefore  lost  while  deviating 
from  the  voyage  contracted  for,  and  the  excepted 
perils  clause  did  not  exonerate  the  defendants 
from  liability  in  respect  of  non-dehverj^  of  the 
goods.  LeduG  v.  Ward,  57  L.  J.,  Q.  B.  379  ; 
20  Q.  B.  D.  475  ;  58  L.  T.  908 ;  36  W.  II.  537  ; 
6  Asp.  M.  C.  290— C.  A. 

Piracy.] — Piracy  is  a  peril  of  the  sea  within 
the  meaning  of  those  words  in  a  bill  of  lading. 
Barton  v.  WoUiford,  Comb.  50.  Picliering  v. 
Barclay,  2  Eoll.  Abr.  248. 

Danger  of   War — Foreign    Contract.]  —  The 

master  of  a  North  German  vessel,  under  a  North 
German  charterparty,  gave  a  bill  of  lading  for 
goods  shipped  on  board  his  vessel,  in  South 
America,  as  part  of  a  general  cargo  to  be  delivered 
in  North  Germany  to  English  consignees.  The 
English  language,  money  and  weight  were  used 
in  the  bill  of  lading,  which  contained  the  pro- 
viso, "the  dangers  of  the  sea  only  excepted." 
The  master  of  the  vessel,  on  her  arrival  at  Fal- 
mouth, refused  to  proceed  on  account  of  the  out- 
break of  war  between  France  and  Germany  : — 
Held,  that,  whether  the  contract  was  governed 
by  English,  general  maritime,  or  North  German 
law,  the  master  was  bound  to  proceed,  as  the  bill 
of  lading  was  precise  in  its  terms,  and  contem- 
plating the  happening  of  certain  events,  exempted 


him  in  onlv  one  event.    The  Patrin,  41  L.  J.,  Adm- 
23  ;  L.  R.  3  A.  &  E.  436  ;  24  L.  T.  849. 

Confiscation.] — To  an  action  by  a  shipper  of 
goods  under  a  bill  of  lading  for  carrying  goods 
to  be  shipped  on  board  a  ship  lying  at  Gibraltar, 
and  bound  for  London,  calling  at  Cadiz,  from 
Gibraltar  to  London,  "  the  act  of  God,  aU  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation,  of  what  nature  and  kind 
soever  excepted,"  a  plea,  that  the  ship,  in  the 
com-se  of  her  voyage  to  London,  called  at  Cadiz, 
and  that  the  goods  were  within  the  jurisdiction 
of  the  officers  of  customs  of  Cadiz,  and  within 
the  jurisdiction  of  a  court  held  at  Cadiz,  and  that 
tlie  goods  were,  by  the  authorities  having  juris- 
diction in  that  behalf,  and  according  to  the  law 
of  Spain,  lawfully  taken  out  of  the  ship  and 
detained,  without  the  default  of  the  shipowner, 
on  a  charge  which  was  duly  preferred  in  the 
court ;  and,  by  a  decree  of  the  court,  made 
according  to  the  law  of  Spain,  were  confiscated  : 
— Held,  that  the  loss  was  not  within  any  of  the 
exceptions  in  the  bill  of  lading,  but  was  occa- 
sioned by  inevitable  necessity,  against  which  the 
shipowner  ought  to  have  provided  by  his  con- 
tract ;  and  that  the  plea  afforded  no  answer, 
inasmuch  as  it  did  not  allege  any  wrongful  act 
or  default  by  the  shipper,  or  knowledge  by  him 
that  the  goods  were  contraband  at  Cadiz,  nor 
that  they  were  taken  to  Cadiz  by  his  desire. 
Sjjence  v.  Chadioich,  10  Q.  B.  517  ;  16  L.  J.,  Q.  B. 
313  ;  11  Jur.  872. 

Risk  of  Boats.] — Goods  were  shipped  in  Lon- 
don, to  be  conveyed  to  Jamaica.  The  goods 
were  then  sent  on  shore,  according  to  the  custom 
of  the  West  India  trade,  in  a  shallop  belonging 
to  the  ship,  and  lost  by  perils  of  the  sea.  The 
clause  of  exception  in  the  bill  of  lading  was  in 
the  following  terms  :  "  The  act  of  God,  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigations,  of  whatever  nature 
and  kind  soever,  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto,  excepted"  : — Held,  that,  the 
shipowner  was  not  liable  for  such  loss  under  the 
bill  of  lading  as  the  saving  clause  only  extended 
to  the  same  risk  as  if  the  goods  had  been  on 
board  the  ship.  JoliJiston  v.  Benson,  4  Moore, 
90  ;  1  Br.  &  B.  454. 

Detention  by  Bottomry  Suit.]  —  The  non- 
delivery of  goods  occasioned  by  a  suit  instituted 
in  the  admiralty  court  on  a  bottomry  bond,  was 
not  an  exception,  within  the  meaning  of  "  perils 
of  the  seas,"  in  the  bill  of  lading.  Benson  v.  Bun- 
can,  3  Ex.  644  ;  18  L.  J.,  Ex.  169  ;  14  Jur.  218. 

Burden  of  Proof  of  Loss  by.] — Action  for  non- 
delivery of  goods  shipped  under  bill  of  lading ; 
the  burden  of  proof  of  loss  by  perils  of  the  sea  is 
on  the  defendant.  Becliford  v.  Clerlie,  1  Keb. 
830.     See  also  The  Xantho,  post,  col.  553. 

Timber  Cargo — Loss  by  Perils  of  Sea  whilst 
alongside.] — See  Pyman  v.  Burt,  ante,  col.  275. 

"Accidents  of  the  Seas  " — Damage  caused  by 
Heating — Ventilators  closed.] — A  cargo  of  maize 
and  oats  shipped  on  the  defendants'  steamship 
was  damaged  by  heat  proceeding  from  the  bulk- 
heads enclosing  the  engine  and  boiler  space, 
which  was  unable  to  escape  owing  to  the  neces- 
sary closing  of  the  ventihitors  for  a  period  of 
seven  days  during  a  storm  of  exceptional  severity 
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and  duration  : — Held,  that  the  loss  was  occa- 
sioned by  '•  accidents  of  the  seas."'  The  Thruns- 
coe,  66  L.  J.,  Adm.  172  ;  [1897J  P.  301  ;  77  L.  T. 
407. 

Perils  caused  by  Negligence  of  Crew.] — See 
infra,  e.  Negligexce  or  Fault  of  Master 
AND  Crew. 

Charterparty — Exception  of  Perils  of  Sea,  in.] 

— St-e  XI.    CUARTEEPARTY. 


8.  Neglig-ence  or  Fault  of  Master  and  Crew. 

Generally.] — When  a  bill  of  lading  exempted 
a  shipowner  from  liability  for  the  negligence  of 
his  master  and  crew,  and  a  suit  was  instituted 
for  damages  to  the  cargo  sustained  in  conse- 
quence of  their  negligence:  —  Held,  that  the 
shipowner  was  not  liable  for  the  damage.  Tlie 
Bucro.  38  L.  J.,  Adm.  69  ;  L.  E.  2  A.  &  E.  393  ; 
22  L.  T.  87. 

Collision  between  two  Ships  belonging  to 
same  Owner.]  —  The  plaintiffs  shipped  goods 
on  board  the  defendants'  vessel,  the  '•  Crown 
Prince,"  under  a  bill  of  lading,  which  contained 
exceptions  of,  among  other  things,  '-collision," 
and  •'  accidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots, 
master,  or  mariners,  or  other  servants  of  the 
company  in  navigating  the  ship."  In  the  course 
of  the  voyage  the  "  Crowu  Prince "  came  into 
collision  witli  another  vessel  of  the  defendants, 
the  "  Atjeh."  The  plaintiffs'  goods  were  in 
consequence  lost.  The  collision  was  due  to 
negligence,  for  which  the  "Atjeh"  was  mainly 
in  fault;  but  the  "Crown  Prince"  also  was  in 
some  degree  to  blame  : — Held,  that  the  defen- 
fendants  had  not  committed  a  breach  of  the 
-contract  created  by  the  bill  of  lading,  and  that 
■no  action  could  be  maintained  against  them  on 
the  ground  of  failure  to  perform  the  undertaking 
therein  contained  to  carry  the  goods  safely  upon 
the  voyage.  Per  Brett,  L.J.  :  No  stipulation 
on  the  part  of  the  defendants  could  be  implied 
as  to  the  conduct  of  those  on  board  the  "Atjeh," 
and  although  the  negligence  of  the  "Atjeh" 
was  not  within  the  exceptions,  nevertheless  it 
was  not  within  the  contract  created  by  tlic  bill 
of  lading.  Per  Baggallay  and  Lindley,  L.JJ. : 
The  exception  "collision,"  although  it  did  not 
■cover  the  negligence  of  the  "  Crown  Prince," 
covered  the  negligence  of  the  "Atjeh,"  an<l  the 
<lefendants  were  expressly  relieved  from  liability 
for  the  negligence  of  the  "  Crown  Prince"  by 
the  other  exceptions  in  the  bill  of  lading. 
Chartered  Mcreantile  IJanh  of  India  v.  Nether- 
landx  India  Steam  Naxiqatioa  Co.,  52  L.  J., 
•Q.  B.  220;  10  Q.  B.  D.  521  ;  48  L.  T.  546;  31 
W.  R.  44c;  5  Asp.  M.  C.  G.J  ;  47  J.  P.  260— 
€.  A. 

Held,  further,  that  the  defendants  were  liable 
in  tort  for  the  negligence  of  those  cngageti  in 
navi^'ating  the  "Atjeh,"  but  tliat  tiie  aiimunt 
payable  by  the  defendants  must  be  limited  fu 
one-half  of  the  loss  sustained  by  tiie  plaintiffs, 
pursuant  to  the  supreme  court  of  judicature 
Act,  1873,  s.  2.5,  sub-s.  9.     U. 

Damage  by  Seawater  through  ITncased  Pipe 
— Seaworthiness.] — A  cargo  was  shipped  on  a 
vessel  under  a  bill  of  jading  which  contained  an 
exemption  from  liability  in  respect  of  defaults 
of  master   and  crew  in   tlie  navigation  in  the 


ordinary  course  of  the  voyage.  The  pipe  of  a 
water  closet  which  had  been  left  uncased  at 
the  sailing  of  the  vessel  was  broken  dm'ing  the 
voyage  by  the  pressure  on  it  of  the  cargo  ;  sea 
water  was  in  consequence  admitted,  to  the 
damage  of  the  cargo.  It  was  found  as  a  fact 
that  it  was  usual  to  case  such  a  pipe  before  a 
ship  was  loaded,  and  that  after  loading  the  pipe 
was  not  accessible  without  the  removal  of  some 
part  of  the  cargo  : — Held,  in  an  action  by  the 
indorsers  of  the  bill  of  lading  against  the  ship- 
owners to  recover  damages  for  the  injury  to  the 
cargo  upon  the  above  facts,  that  the  ship  was 
not  seaworthy  when  it  started  on  the  voyage, 
and  that  therefore  the  exception  in  the  bill  of 
lading  did  not  protect  the  shipowners  from 
liabilit}-.  Steel  v.  State  Line  Steamshij)  Co.  (3 
App.  Cas.  72).  followed.  aUroy  v.  Price,  [1893] 
A.  C.  56  ;  1  E.  76  ;  68  L.  T.  302  ;  7  Asp.,"M.  C. 
314— H.  L.  (Sc.) 

"Management"  of  the  Ship  —  Stevedore's 
Negligence,] — A  bill  of  lading  exonerated  the 
sliipowncrs  from  liability  for  damage  to  the 
cargo  shipped  "  from  any  act,  neglect  or  default 
of  the  pilot,  master  or  mariners  in  the  naviga- 
tion or  management  of  the  ship."  The  goods 
were  damaged  by  the  negligence  of  the  stevedore 
in  stowing  the  cargo  : — Held,  that  the  defen- 
dants were  liable,  as  a  stevedore  was  not  included 
in  the  clause,  and  improper  stowage  did  not  fall 
within  the  words,  "management  of  the  ship." 
TheFcrro,  62  L.  J.,  Adm.  48  ;  [1893]  P.  38  ;  1  R. 
562  ;  68  L.  T.  418  ;  7  Asp.  M.  C.  309. 

Thieves — Theft  by  Servants  of  Shipowners.] 
— The  list  of  exceptions  in  a  bill  of  lading  con- 
tained the  words  "  thieves  of  whatever  kind, 
whether  on  board  or  not,  or  by  land  or  sea"  : — 
Held,  tliat  these  words  did  not  protect  the  ship- 
owner from  liability  for  thefts  committed  by 
persons  in  the  service  of  the  ship,  and,  therefore, 
that  he  was  responsible  for  a  theft  committed 
by  stevedore's  men  employed  to  store  the  cargo, 
the  stevedore,  though  appointed  by  the  charterer, 
being  paid  by  and  in  the  service  of  the  ship- 
owner. Sfriniiian  v.  Angicr  Line,  60  L.  J.,  Q.  B. 
425  ;  [1891]  1  Q.  B.  619  ;  64  L.  T.  613  ;  39  AV.  R. 
392  ;  7  Asp.  M,  C.  46 — C.  A.  And  see  ca.tes 
infra,  col.  341. 

Perils  of  Sea  occasioned  by  Master's  Negli- 
gence —  Insufficient  Dunnage.]  —  A  caigo  of 
grain,  shipped  on  board  the  "  C,"  was,  in  the 
course  of  the  voyage,  (hxmagcd  hy  sea-water, 
wliich  entered  the  vessel's  holil  through  a  rivet- 
liole  at  the  foot  of  one  of  the  stancliions  sup- 
porting the  main  rail,  the  rivet  having  become 
loose  owin.i,'  to  the  wurking  of  the  ship  during 
tjad  weather.  Tlie  bill  of  la<ling  under  whicli 
the  cargo  was  shipped  containcil  the  following 
exceptions  :  "Perils  of  the  sea — collisions,  strand- 
ing, and  other  accidents  of  navigation  excepted, 
cve7i  when  occasioned  bj'  the  negligence,  de- 
fault or  error  of  ju<lgincnt  of  the  pilot,  master, 
mariners,  or  other  servants  of  the  shipowners." 
After  discovering  (he  leaka(.,'e,  the  inasti'r  neg- 
lected to  take  proper  measures  to  prevent  \in 
continuance  : — Held,  that  the  shipowners  were 
])i-otectcd  by  the  exceptions  in  the  bill  of  lading 
from  liability  for  the  (lam.ngc  consequent  on  the 
master's  neglect  to  take  proper  measures  to  stop 
the  leak.    The  Cre.i.sinqton,  60    L.  J.,  Adm.   25; 

I  [1891]  P.  152  ;  64  L.  t.  329  ;  7  Asp.  M.  C.  27. 

!  And  nee  cases  supra,  d.  PERILS  OK  TUE  Sea. 
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"Accidents  of  Navigation."] — Whilst  the 
dcfeiidaut's  steamsliip  was  lying  at  her  moorings 
loading  the  plaintiffs'  cargo  of  grain,  under 
chartcrparty  and  bill  of  lading  in  the  ordinary 
form,  the  circulating  pump  delivery  valve  in  the 
side  of  the  ship  was  reasonably  and  properly 
opened  by  the  defendants'  engineer,  but  was 
negligently  and  improperly  left  open,  whereby  a 
quantity  of  sea  water  entered  the  ship  and 
damaged  the  plaintiff's  cargo.  To  prevent  the 
vessel  foundering  at  her  moorings,  where  the 
water  was  deep,  the  master  had  her  towed  into 
shallower  water,  where  she  settled  on  the  ground, 
and  the  water  was  subsequently  pumped  out. 
For  the  loss  so  sustained  the  plaintiffs  sued  the 
defendants : — Held,  that  the  defendants  were 
not  liable,  as  the  negligence  clause  applied  to 
'•dangers  and  accidents  of  the  sea  or  other 
waters,"  as  well  as  to  "  accidents  of  navigation," 
and  the  words  "  unless  stranded,  sunk  or  burnt," 
constituted  a  condition  preventing  liability 
attaching  to  the  shipowner  for  the  damage 
occasinned  by  the  valve  being  improperly  open. 
Semble,  that  the  defendants  were  also  protected 
because  the  damage  resulting  from  the  incursion 
of  water  into  the  ship — caused  by  the  use  of  the 
valve,  whilst  she  had  cargo  in  her,  though  she 
was  still  at  her  moorings  and  not  in  motion — 
was  an  "  accident  of  navigation "  within  the 
meaning  of  the  exception  in  the  first  part  of  the 
clause  in  question.  The  Sout/if/ate,  [18931  P. 
329. 

Act,  Neglect  or  Default  "in  the  Navigation  " 
of  the  Ship.] —  Goods  were  shipped  under  a 
chartcrparty,  in  which  one  of  the  excepted 
perils  was  "  any  act,  neglect  or  default  whatso- 
ever of  master  or  crew  in  the  navigation  of  the 
ship  and  in  the  ordinary  course  of  the  voyage." 
After  the  ship  had  arrived  at  the  docks  at  the 
port  of  discharge,  and  the  discharge  had  pro- 
ceeded for  some  days,  the  chief  engineer,  with 
a  view  of  stiffening  the  sliip  so  as  to  allow  the 
discharge  to  be  continued,  negligently  opened 
the  sea-valve  for  the  purpose  of  filling  the 
ballast  tanks.  The  ballast-filling  pipe  had  pre- 
viously been  disconnected  by  the  workmen  of 
contractors  employed  to  do  repairs  in  the  ship, 
and  in  consequence  the  sea  water,  instead  of 
passing  through  the  pipe  into  the  ballast  tanks, 
escaped  and  damaged  the  goods  : — Held,  that  the 
damage  was  not  due  to  an  excepted  peril,  for  the 
negligence  of  the  chief  engineer  was  not  negli- 
gence "in  the  navigation "  of  the  ship.  Laurie 
V.  Douglas  (ante,  col.  330),  considered.  The 
Accomac,  .59  L.  J..  Adm.  91  ;  15  P.  D.  208  ; 
63  L.  T.  737;  .39  W.  R.  133  ;  6  Asp.,  M.  C. 
579 — C.  A.  And  see  The  Carron  Parh,  supra, 
col.  278. 

Negligence  in  Navigating  Ship  "or  other- 
wise ■' — Damage  from  Eain  or  Contact  with 
other  Goods.]  ■ —  Cotton-seed  cake  was  shipped 
and  carried  in  the  defendants'  ship  under  a 
bill  of  lading  of  which  the  plaintiffs  were 
indorsees.  The  exceptions  in  the  bill  of  lading 
were  "  the  act  of  God,"  &c.,  negligence  or 
default  of  pilot,  master  mariners,  engineers,  or 
other  persons  in  the  service  of  the  shijj,  whether 
in  navigating  the  ship  "or  otherwise."  and 
exempted  the  shipowner  from  loss  or  damage 
to  cargo  from  rain  and  from  contact  with  other 
goods.  The  plaintiffs'  goods  were  loaded  in  the 
hold  of  the  ship  at  the  port  of  G.  It  became 
necessary  to  complete  the  loading  outside  a  bar 
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in  the  outer  roads,  and  the  ship,  with  the  cotton 
seed  cake  on  board,  proceeded  there  antl 
anchored.  Cotton  bales  not  the  plaintiffs'  were 
then  brought  alongside  in  lighters  and  loaded, 
and  the  cotton  seed  cake  was  damaged  either  by 
rain  water  or  by  wet  bales  of  cotton  being 
placed  upon  it : — Held,  that  under  the  bill  of 
lading  the  defendants,  the  shipowners,  were 
exempted  from  liability  for  damage  by  rain  or 
contact  with  other  goods,  after  the  goods  had 
been  shipped,  whether  the  ship  had  started  on 
her  voyage  or  not ;  and  that  the  words  "  whether 
in  navigating  the  ship  or  otherwise "  absolved 
the  defendants  from  liability  to  damage  whether 
in  negligently  navigating  the  ship,  or  in  negli- 
gently bringing  about  those  other  losses  or 
damages  from  which  they  had  exempted  them- 
selves in  the  bill  of  lading.  Norman  v.  Sin- 
nifu/ton,  59  L.  J.,  Q.  B.  490  ;  25  Q.  B.  D.  475  ; 
63  'L.  T.  108  ;  38  W.  E.  702  ;  6  Asp.  M,  C, 
528. 

Damage  by  Leakage,  &c.  —  Negligence  — 
■7erdict  of  Jury.] — A  bill  of  lading  provided 
that  the  shipowner  should  not  be  liable  for 
damage  by  leakage,  lighterage,  corruption,  torn 
wrappers,  &c.  The  jury  found  that  the  cargo, 
sugar,  was  damaged  by  leakage,  but  there  was 
no  proof  of  the  cause  : — Held,  that  the  verdict 
was  a  verdict  in  favour  of  the  shipowner.  Maes 
V.  Leith  and  Aberdeen  Shipping  Co.,  5  Ct.  of 
Sess.  Gas.  (3rd  ser.)  988. 

Barratry  of  Crew.  J  —  See  The  Cresmigton, 
supra,  col.  334.  Taylor  v.  Liverpool  and  Great 
Western  Steamship)  Co.,  infra,  col.  341. 

Negligent  Stowage.] — Bags  of  sugar  shipped 
by  the  plaintiff's  were  carried  in  the  defendants' 
steamship  from  H.  to  L.  at  an  agreed  freight. 
The  vessel  was  chartered  for  the  voyage  by  P.  &; 
K.,  who  signed  the  bill  of  lading  as  agents.  It 
contained  a  clause  that  the  owners  of  the  ship 
should  not  be  liable  for  the  default  of  the  pilot, 
master,  or  mariners  in  navigating  the  ship,  and  a 
further  clause  that  the  captain,  officers  and  crew 
in  the  transmission  of  the  goods  should  be  con- 
sidered the  servants  of  the  shipper,  owner,  or 
consignee.  The  sugar  was  negligently  stowed 
under  oxide  of  zinc  and  was  consequently  dam- 
aged. It  did  not  appear  how  the  sugar  came  to 
be  shipped,  nor  with  whom  the  plaintiff's  made 
the  contract  of  carriage  : — Held,  that  the  defen- 
dants were  liable  to  compensate  the  plaintiffs 
for  the  damage  done  to  the  sugar  ;  for  either  the 
defendants  had  contracted  to  carry  the  sugar 
upon  the  terms  set  out  in  the  bill  of  lading, 
which  did  not  relieve  them  from  responsibility 
for  negligent  stowage  ;  or  if  they  had  not  con- 
tracted with  the  plaintiffs,  they  were  liable  for 
misfeasance,  that  is,  for  stowing  the  goods  in 
such  a  manner  as  to  come  into  contact  with  a 
mischievous  substance.  Hayn  v.  Culliford,  48 
L.  J.,  C.  P.  372  ;  4  C.  P.  D.  182  ;  40  L.  T. 
536  ;  27  W.  R.  541  ;  4  Asp.  M.  C.  128— C.  A. 

Negligence  Clause — Shipment  by  "Wharfinger 
— Adoption  of  Contract  by  Goods  Owner.] — A. 
purchased  goods  from  B.  to  be  sent  from  London 
to  Dublin  by  sea.  B.  employed  G.,  a  whariinger, 
to  ship  the  goods  on  the  defendant's  vessel.  C. 
shipped  the  goods  upon  the  terms  that  the  defen- 
dants were  not  to  be  liable  for  negligence  of 
officers  or  crew.  It  was  not  proved  that  B.  knew 
that  the  goods  were  shipped  upon  these  terras. 


337 


SHIPPING— XII.  Bill  of  Lading. 


338 


The  goods  were  lost  by  negligence  of  officers  and 
crew.  A.  bad  paid  B.  for  the  goods,  not  knowing 
the  terms  of  shipment : — Held,  that  A.  could  net 
recover  against  the  defendants  for  loss  of  the 
goods  ;  the  condition  being  valid  and  knowledge 
of  B.  immaterial.  Alexander  v.  Malcoliiison, 
Ir.  Eep.  2  C.  L.  621. 

Negligence  of  Carpenter — Unseaworthiness.] 
— Owing  to  the  negligence  of  a  carpenter  em- 
ployed by  the  shipowners  to  see  that  a  ship  started 
on  her  voyage  in  a  seaworthy  condition,  the 
ship  started  on  her  voyage  in  an  unseaworthy 
condition,  and  her  cargo  was  damaged  in  conse- 
quence of  her  unseaworthiness.  The  bill  of  lading 
exempted  the  shipowners  from  liability  for 
damage  resulting  from  faults  or  errors  in  navi- 
gation, or  in  management  of  the  ship  provided 
due  diligence  had  been  exercised  by  her  owners 
to  make  her  seaworthy  : — Held,  that  the  owners 
were  liable  for  the  negligence  of  the  carpenter, 
and  that  it  was  no  answer  for  them  to  prove  that 
they  personally  had  not  been  guilty  of  negli- 
gence, and  in  selecting  him  had  used  due  dili- 
gence to  secure  a  lit  and  efficient  servant.  Dohell 
V.  S.  S.  Rossmore  Co.,  6-1  L.  J..  Q.  B.  777  ;  [1895] 
2  Q.  B.  408  ;  U  R.  558  ;  73  L.  T.  74  ;  44  W.  R. 
37  ;  8  Asp.  M.  C.  83— C.  A. 

Negligence  of  Stevedore,] — A  clause  in  a  bill 
of  lading  exempting  the  shipowner  from  liability 
"  for  any  consequences,  or  any  accident  of  navi- 
gation, or  for  any  act,  negligence,  default  or 
error  in  judgment  of  the  pilot,  master,  mariners 
or  other  servants  of  the  shipowners,  in  navi- 
gating the  ship  or  otherwise,"  covers  an  injury  to 
the  cargo  resulting  from  careless  stowage  by  a 
stevedore  employed  by  the  shipowner.  Jiaerscl- 
man  v.  Bailey,  64  L.  J.,  Q.  B.  707  ;  [1895]  2  Q.  B. 
301  ;  14  R.  481  ;  72  L.  T.  677  ;  43  W.  R.  593  ;  8 
Asp.  M.  C.  4— C.  A. 

"Ship  Damage"  —  East  India  Company's 
Charter.] — Freighters  of  ships  under  charter- 
l)artics  witli  the  East  India  Co.  : — Held,  not 
answerable  for  damage  or  loss  occasioned  by  the 
act  of  God.  "  Ship  damage  "  in  those  charter- 
parties  meaning  damage  from  negligence,  in- 
sufficient or  bad  stowage.  Ilotham  v.  East  India 
Co.  (1  Dougl.  272)  disapproved.  Tkomjjsvti  v. 
Brown,  7  Taunt.  656. 

Burden  of  Proof— Sweating  of  Cargo— Negli- 
gence.]— .1  bill  of  lading  of  jute  exci:plcd  "act 
of  (jrod,  perils  of  the  sea,  fire,  &c.,"  ami  con- 
tinued—  "'but  nothing  herein  contained  shall 
exempt  the  shipowner  from  liability  to  jiay  for 
damage  to  cargo  occasioned  by  ba<l  stowage,  by 
improper  or  insufficient  dunnage  or  ventilation, 
or  by  improper  opening  of  valves,  sluices  and 
port.s,  or  by  causes  other  than  those  above 
excepted."  .  .  .  "The  ship  to  be  liable  for 
.  .  .  sweat"  : — Held,  that  the  sliii)Owner  wfus 
not  liable  for  damage  to  cargo  by  sweat,  unless  it 
was  proved  that  the  sweat  arose  from  fault  of  the 
ship.  Muen  v.  Leith  and  Ahcrdren  Shipping  Co. 
(supra)  followed.  Ilorxelcy  v.  Jlacter  JJrothcrg, 
20  Ct.  of  Sess.  Gas.  (4th  ser.)  333. 

Loss  by  excepted  Peril,  but  preventable — 
Negligence,] — Sec  Laurie  v.  Domjlas,  ante,  col. 
330. 

Incorporation  of  Harter  Act — "  Management" 

of  Ship.    —During  the  di,-,L'harge  of  a  cargo  of 


]  oil-cake,  carried  imder  a  bill  of  lading  which 
I  incorporated  the  provisions  of  the  Harter  Act, 
I  water  was  admitted  into  one  of  the  water-ballast 
tanks  of  the  vessel  in  order  to  stiffen  her,  but 
owing  to  straining  during  exceptional!}^  heavy 
weather  on  the  voyage,  a  sounding-pipe  com- 
municating with  the  tank  had  been  broken,  and 
the  water  forcing  its  way  up  the  sounding-pipe, 
escaped  into  the  hold,  and  damaged  the  cargo. 
The  fact  that  the  sounding-pipe  was  broken 
might  have  been  ascertained  by  means  of  the 
sounding-rod  before  the  water  was  admitted  to 
the  tank,  but  the  engineer  had  negligently  omitted 
to  use  the  sounding-rod  or  to  take  any  measures 
to  inform  himself  of  the  condition  of  the  sound- 
ing-pipe : — Held,  that  the  damage  was  caused  by 
negligence  in  the  '•  management "  of  the  ship 
within  the  meaning  of  s.  3  of  the  Harter  Act, 
and  that  the  shipowner  was  not  liable.  The 
Glenochil,  65  L.  J.,  Adm.  1  ;  [1896]  P.  10  ;  73 
L.  T.  416  ;  8  Asp.  M.  C.  219. 

Charterparty — Exception  of  Negligence  in.] — 
See  ante,  XI.  Charterpartv. 

Notice — Limitation  of  Liability  by  —  Negli- 
gence,]— See  Eeans  v.  Soule,  ante,  col.  74. 


f.  Other  Exceptions. 

King's  Enemies.] — A  bill  of  lading  for  goods 
sliip(ied  in  a  Russian  port,  on  board  a  Mecklen- 
burgh  ship,  for  a  port  in  this  country,  contained 
an  exception  of  the  king's  enemies  : — Held,  that 
"  the  king's  enemies "  meant,  or  at  all  events 
included,  the  enemies  of  the  sovereign  of  the  per- 
son who  made  the  bill  of  lading,  viz.,  the  Duke  of 
Mecklcnburgh  ;  and,  conswiuently,  that  the  excep- 
tion protected  the  captain  against  the  conse- 
quences of  a  hostile  seizure  by  the  Danes,  then  at 
war  with  Mecklcnburgh.  Itussell  v.  Xiemann,  17 
C.  B.  (N.s.)  163  ;  34  L.  J.,  C.  P.  10  ;  10  L.  T.  786  ; 
13  W.  R.  93. 

By  a  bill  of  lading  the  goods  were  made 
deliverable  to  order  or  assigns,  "paying  freight 
for  the  goods,  and  all  other  conditions  as 
per  charterparty "  : — Held,  that  this  did  not 
incorporate  an  exception  in  the  charterparty  as 
to  ''acts  of  enemies"'  and  "restraints  of  princes." 
Ih. 

Acts  of  Princes.] — The  acts  or  restraints  of 
princes  and  rulers  provided  against  in  a  bill  of 
lading  refer  to  the  forcible  interference  of  a  state 
or  the  government  of  a  country  taking  posscssioTi 
of  the  goods  nianu  forti,  and  do  not  extend  to 
legal  proceedings  in  foreign  courts,  nor,  in  an 
action  founded  on  contract,  can  the  act  of  any 
court  of  law,  or  judicial  tribunal,  deciding  that 
the  shipowners  should  hold  i)Ossession  of  the 
goods  to  the  order  of  the  true  owner,  n^lieve 
them  from  performing  tlieir  contract,  such  act 
or  decision  not  having  been  expressly  excepted 
against  in  the  bill  of  lading.  Fiiday  v.  Lirrr- 
pool  arid  Great  Western  Steamship  Co.,  23  L.  T. 
251. 

Contraband  of  War  —  Reasonable  Fear  of 
Seizure — Cargo  discharged  short  of  Destina- 
tion —Justification.] — The  exception — restraint 
of  princes— in  a  bill  of  lading  under  which  the 
owner  of  a  general  ship  contracts  to  carry  goods 
contraband  of  war,  entitles  him  upon  war  being 
declared  to  break  his  contract,  although  executed 
and  not  merely   executory,  and  discharge  the 
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goods  before  reaching  the  port  of  destination, 
without  any  direct  or  specitic  act  of  interference 
by  sovereign  authority,  j^ok■^.s'  Kvplosivcx  Co. 
V.  Jenhins,  65  L.  J.,  Q.  B.  (J38  ;  [IS'JIi]  2  Q.  B. 
526  ;  75  L.  T.  163  ;  8  Asp.  M.  C.  181. 

An  exception — that  iir  case  of  blockade  or 
interdict  of  the  port  of  discharge,  or  if  the 
•entering  of  or  discharging  in  the  port  be  con- 
sidered by  the  master  unsafe  by  reason  of  war 
disturbances,  he  may  land  the  goods  at  the 
nearest  safe  and  convenient  port  at  the  expeiise 
■of  the  owners — operates  as  soon  as  the  captain, 
having  a  reasonable  and  well-grounded  fear  of 
seizure,  considers  the  limit  of  safety  has  been 
reached,  and  justifies  him  in  landing  goods  con- 
traband of  war  at  a  port  neither  near  nor 
•convenient  to  the  port  of  destination.     Ih. 

Goods  confiscated  for  Breach  of  Spanish 
Eevenue  Laws.] — Where  the  exceptions  in  the 
bill  of  lading  were  "  the  act  of  God,  the  queen's 
enemies,  tire  and  dangers  of  the  seas,  rivers  and 
navigation  (save  risk  of  boats)"  the  shipowner 
was  held  liable  for  non-delivery  of  goods  shipped 
for  Spain  and  there  confiscated  for  breach  of 
Spanish  revenue  laws.  Spence  v.  CliadwicU,  10 
Q.  B.  517  ;  16  L.  J.,  Q.  B.  313. 

Sust,  Leakage,  or  Breakage.] — The  clause  in 
a  bill  of  lailing  by  which  the  shipowner  is  "  not 
iiccountable  for  rust,  leakage  or  breakage,"  is 
limited  to  the  rust,  leakage  or  breakage  of  the 
goods  themselves,  and  does  not  protect  the  ship- 
owner from  liability  for  damage  done  to  other 
goods  in  consequence  of  such  rust,  leakage  or 
breakage.  Thrift  v.  Yoide,  46  L.  J.,  C.  P.  402  ; 
2  C.  P.  D.  432  ;  36  L.  T.  114  ;  3  Asp.  M.  C. 
557. 

The  defendants  caused  to  be  shipped  on  board 
s.  Tessel  bales  of  palm-baskets  and  barrels  of  oil, 
•tinder  a  bill  of  lading  containing  the  clause, 
"  Not  accountable  for  rust,  leakage  or  breakage." 
During  the  voyage  some  of  the  oil  escaped  from 
the  barrels,  and  damaged  the  palm-baskets  :— 
Held,  that  the  clause  in  the  bill  of  lading 
exempting  the  plaintiff  from  responsibility  for 
leakage,  did  not  extend  to  damage  caused  by 
the  oil  which  had  escaped  from  the  barrels,  and 
that  the  plaintifE  was  liable  to  compensate  the 
defendants  for  the  injury  done  to  the  palm- 
baskets,     lb. 

Where  Gross  Negligence.] — A  stipula- 
tion in  a  bill  of  lading,  that  the  shipowner  is 
"not  to  be  accountable  for  leakage  or  break- 
age," does  not  exempt  him  from  responsibility  for 
&  loss  by  these  means,  arising  from  the  gross 
ne"-lio-ence  of  himself  and  his  servants.  Fhil- 
lim  V.  Clarh,  2  C.  B.  (n.s.)  156  ;  26  L.  J.,  C.  P. 
168  ;  3  Jur.  (N.s.)  467  ;  5  W.  P..  582.  S.  C,  5  Jur. 
<N.S.)  1081.     And  see  Craifj  v.  Delarrjy,  col.  343. 

A  bill  of  lading  containing  the  following 
memorandum  :  "Weights,  measurement  and  con- 
tents unknown,  and  not  accountable  for  leakage," 
protects  the  shipowner  as  to  all  leakage,  whether 
■ordinary  or  extraordinary,  except  that  caused  by 
ne"-lio-ence.  Ohrloff  v.  "Bri.sraU,  4  Moore,  P.  C. 
■(N°s.)°70  ;  35  L.  J.,  P.  C.  63  ;  L.  P..  1  P.  C.  231  ; 
12  .Jur.  (N.s.)  675  ;  14  L.  T.  873  :  15  W.  R.  202. 
<S.  C,  nom.  The  Bdene,  Br.  &  Lush.  429. 

A  bill  of  lading  of  forty -seven  casks  of  oil  con- 
tained a  memorandum  in  the  margin,  "  not 
accountable  for  leakage."  The  casks  of  oil  were, 
at  the  desire  of  the  charterers,  stowed  in  the  same 
hold  with  rags  and  wool  (being  part  of  the  cargo), 


wiiereby  tlie  casks  became  heated  and  leaked  : — 
Held,  that  the  condition  that  the  shipowner  should 
not  be  accountable  for  leakage  was  not  limited  to 
the  quantity  of  leakage,  and  that  such  memoran- 
dum protected  the  shipowner  as  to  all  leakage, 
unless  caused  by  the  negligence  of  the  shipowner, 
and  that  ignorance  that  casks  so  packed  would 
become  heated  and  leak  did  not  amount  to  negli- 
gence,    lb. 

A  bill  of  lading  for  a  quantity  of  sugar  con- 
tained a  memorandum  in  the  margin  that  the 
shipowner  was  "not  liable  for  leakage."  The 
sugar,  in  consequence  of  improper  stowage,  was 
damaged  during  the  voyage  by  the  drainage  from 
other  sugar  stowed  above,  which  caused  it  to 
heat : — Held,  that  this  was  not  damage  by  leak- 
age within  the  meaning  of  the  memorandum. 
The  Nc2)oter.  38  L.  J.,  Adm.  63  ;  L.  E.  2  A.  &  E. 
375  ;  22  L.  T.  177  ;  18  W.  E.  49. 

Onus  of  Proof.] — Goods  were  shipped  on  board 
a  steamer  under  a  bill  of  lading  which  contained 
an  exception  f I'om  liability  for  breakage,  leakage 
or  damage.  The  goods  were  found  at  the  end  of 
the  voyage  to  be  injured  by  oil.  It  was  proved 
that  there  was  no  oil  in  the  cargo,  but  that  there 
were  two  donkey  engines  on  deck,  near  the  place 
where  the  goods  were  stowed,  in  lubricating 
which  oil  was  used  ;  there  was  no  direct  evidence 
of  how  the  injury  to  the  goods  occurred  : — Held, 
that  the  exception  did  not  protect  the  shipowners 
from  liability  for  damage  accruing  through  the 
negligence  of  their  servants,  but  that  it  did  shift 
the  onus  of  proof,  and  that  it  was  incumbent 
upon  the  shipper  to  prove  affirmatively  the 
negligence  of  the  shipowners'  servants.  Czech  v. 
General  Steam  Navigation  Co.,  37  L.  J.,  C.  P.  3 ; 
L.  R.  3  0.  P.  14  ;  17  L.  T.  246  ;  16  W.  E.  130. 
And  see  The  Norway,  infra. 

Held,  also  that  the  above  facts  were  evidence 
upon  which  a  jury  was  justified  in  finding  the 
existence  of  negligence.     lb. 

In  an  action  upon  such  a  bill  of  lading  to 
recover  damages  for  loss  by  leakage  of  any 
kind,  the  burthen  of  proof  is  on  the  plaintiff  to 
show  that  the  leakage  was  caused  by  negligence. 
The  Helenc,  Ohrloff  v.  Briscall,  supra. 

Damage  by  Rats.] — Under  a  bill  of  lading, 
whereby  the  shipowner  undertakes  to  deliver 
goods  "  in  good  order,  and  well  conditioned  (the 
act  of  God,  the  Queen's  enemies,  fire,  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation,  of  whatsoever  nature  or 
kind  soever  excepted),"  he  is  liable  for  damage 
done  to  the  goods  on  board  his  ship  by  rats, 
though  he  has  taken  every  precaution  against 
them.  Kay  v.  Wheeler,  36  L.  J.,  C.  P.  180  ; 
L.  E.  2  C.  P.  802  ;  16  L.  T.  66  ;  15  W.  E.  495— 
Ex.  Ch.  S.  P.,  Laveroni  v.  Bniry,  8  Ex.  166; 
22  L.  J.,  Ex.  2  ;  16  Jur.  1024  ;  1  W.  E.  55. 

By  Stranding.] — In  an  action  upon  a  bill  of 
lading  against  the  shipowner  for  loss  of  part  of 
cargo  alleged  to  have  been  jettisoned  and  sold  in 
consequence  of  the  ship  stranding,  the  plaintifE 
is  not  entitled  to  recover,  unless  he  proves  affir- 
mativelv  that  the  stranding  was  occasioned 
by  the  "negligent  navigation  of  the  ship.  The 
Norway,  Ih:  &  Lush.  404  ;  3  Moore,  P.  C.  (N.S.) 
245  ;  18  W.  E.  1085. 

•'Thieves."] — A  box  of  diamonds  was  shipped 
at  Liverpool,  on  board  a  ship  for  New  York, 
under  a  bill  of  lading  by  which  were  excepted 
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"  pirates,  robbers,  thieves,  vermin,  barratry  of 
■master  and  mariners  .  .  ."  Tlie  box  was  stolen 
tluring;  the  voyage  or  on  the  ship's  arrival  in 
port,  before  the  time  for  delivery  ;  but  there  was 
no  evidence  to  show  whether  it  was  stolen  by  one 
of  the  crew  or  by  a  passenger,  or,  after  her 
arrival,  by  some  person  from  the  shore  : — Held, 
■first,  that  "  thieves  "  must  be  interpreted  as  in  a 
policy  of  insurance,  and  only  applied  to  thieves 
external  to  the  ship.  Taylor  v.  Liverpod  and 
Great  Wastern  Stcaimliip  Co.,  43  I-.  J..  Q.  B.  20.-j ; 
L.  K.  y  Q.  B.  546  ;  30  L.  T.  714  :  22  W.  R.  ir,2  ; 
2  Asp.  M.  C.  275.  And  see  Stcinntan  v.  Angier 
Line,  supra,  col.  334. 

Held,  secondly  assuming  theft  by  one  of  the 
crew  to  be  barratiy,  that  it  lay  on  the  shipowners 
to  bring  the  loss  within  one  of  the  exceptions,  by 
showing  by  whom  the  theft  had  been  committed  ; 
and  that  the  shippers  of  the  diamonds  were  there- 
fore entitled  to  recover  for  the  loss.     Ih. 

A  company  received  at  Panama  goods  to  be 
delivei'ed  in  London,  '■  the  act  of  God,  the  queen's 
enemies,  pirates,  robbers,  fire,  accidents  from 
machinery,  boilers  and  steam,  the  dangers  of  the 
seas,  roads  and  rivers,  of  what  nature  or  kind 
soever  excepted."  The  goods  were  carried  by  the 
company  across  the  isthmusof  Panama  to  Chagres, 
where  they  were  shipped  to  Southampton,  and 
there  placed  in  a  railwa}'  truck,  whence  they  were 
secretly  stolen  in  the  course  of  their  transit  to 
London  : — Held,  that  this  was  not  within  the 
exception  a  loss  by  robbers,  or  by  dangers  of  the 
roads,  since  the  word  "  robbers "  meant,  not 
"  thieves,"  but  robbei-s  by  violence  ;  and  "  dangers 
of  the  roads  "  meant  dangers  of  marine  roads  ;  or 
if  of  land  roads,  such  dangei's  as  are  immediately 
(;a'xsed  by  roads,  as  the  overturning  of  carriages 
in  rough  and  precipitous  places.  Be  Ruthschild 
v.  Jloifal  Mad  Steam  Paelwt  Co..  7  Ex.  734  ;  21 
L.  J.,' Ex.  273. 

Suffocation  of  Animals  —  Loss  arising  from 
Want  of  Ballast.]— A  bill  of  lading  of  cattle  to  be 
cariied  from  Kotterdain  to  London  contained  an 
exemption  in  the  following  terms:  '-Sliip  free 
in  case  of  mortality,  and  from  all  damages  arising 
from  act  of  God,  the  queen's  enemies,  fire, 
accidents  from  machinerj',  or  boiler,  steam,  or 
other  dangers  of  the  seas,  rivers,  roadsteads,  or 
Kteam  navigation  whatsoever.  The  owners  of 
the  vessel  will  not  be  liable  for  the  loss  of  or 
injury  done  to  any  horses,  cattle,  or  other  animals, 
except  as  to  50/.  for  horses,  and  I'd.  per  head 
of  neat  cattle,  and  21.  per  head  as  to  slicep, 
jiigs  and  dogs.  1'lic  owners  will  not  be  liable 
for  any  loss  arising  from  sufl'ocation  or  other 
cause  occurring  to  liorses,  dogs,  ('attic,  or  other 
animals  ;  or  from  kicking,  plunging  or  vicious- 
ncs.s  of  the  same  in  transit,  nor  for  any  damage 
arising  from  shipping  or  landing,  or  while  in  tlie 
possession  of  I  lie  owners  or  their  agents  })efore 
or  after  the  voyage,  from  whatever  cause  they 
may  remain  in  such  po.ssession."  Several  fif  -tiie 
cattle  were  suffocated  and  killed  from  the  vessel 
overturning,  it  having  been  sent  to  sea  without 
jiroper  ballast.  The  injury  having  been  occa- 
sioned by  the  negligence  of  tin;  owners  of  the 
vessel  :— Held,  that  the  owner  of  the  cattle  was 
entitled  to  recover  notwithstanding  tlie  ("xcep- 
f.ion  in  the  bill  of  lading.  Levui  v.  JJudqron,  37 
L.  J.,  C.  P.  5,  n.  ;  L.  R.  3  C.  P.  17,  n.  ;  17  L.  T. 
]45;  1«  W.  K.  80. 

"Damage  " — Construction — Does  not  include 

Theft.] — A  bill  of  lading  contained  a  clause  : 


"  The  shipowner  is  not  to  be  liable  for  any  damage 
to  any  goods  which  is  capable  of  being  covered 
by  insurance"  : — Held,  that  "damage  "  would 
include  damage  to  the  goods  amounting  to  a 
total  loss  or  destruction  of  them,  but  did  not 
apply  to  the  case  of  the  abstraction  of  the  goods. 
Taylor  v.  Liverpool  and  Great  Western  Steam- 
■fJiip  Co.,  su[)ra. 

Fruit  Cargo — "Act  of  God  Clause  "—Shipped 
"Wet.] — A  bill  of  lading  provided  that  freight 
should  be  payable  as  follows :  "  One-third  in 
cash  on  arrival,  and  the  remaining  two-thirds 
on  right  delivery  of  cargo,  less  value  of  cargo 
short  delivered  or  damaged  (if  any)  not  covered 
by  the  preceding  'act  of  God'  clause."  The  cargo 
was  shipped  wet,  but  in  other  respects  in  sound 
condition,  and  the  master  signed  bills  of  lading 
describing  it  as  shipped  "  in  good  order  and  well 
conditioned."  On  arrival  the  cargo,  which  had 
been  carried  in  the  hold,  was  found,  owing  to  the 
wet  condition  in  which  it  had  been  shipped,  to  be 
damaged  by  sweating.  This  damage  was  not 
covered  by  the  "  act  of  God  "  clause  : — Held,  that 
the  consignee  was  only  entitled  to  make  a  deduc- 
tion from  the  freight  where  the  cargo  was 
delivered  in  a  damaged  condition  consequent 
upon  a  breach  of  contract  by  the  shipowner. 
T/ie  Barcore,  65  L.  J.,  Adm.  O/;  [1890]  P.  204  ; 
75  L.  T.  lt)8  :  8  Asp.  M.  C.  189. 

"Inherent    Deterioration"  —  Fault    of 

Shipowner.]  —  By  chaiterparty  the  ship  had 
liberty  before  loading  fruit  to  load  other  cargo. 
By  agreement  between  the  master  and  the  char- 
ter agent  at  the  shipping  port  the  fruit  was 
loaded  first  and  discharged  last.  Bills  of  lading 
for  the  fruit  were  signed,  and  expressed  that  the 
fruit  was  shipped  "  in  good  order  and  well  con- 
ditioned," and  were  to  be  so  delivered,  except  for 
"  inherent  deterioration."  The  fruit  was  delivered 
damaged,  by  reason,  as  allegcil,  of  its  being  in  the 
hold  longer  tiian  if  it  had  been  shipped  after  the 
other  cargo  : — Held,  that  the  shipowner  was 
liable.  Lindmy  v.  Schojield,  24  Ct.  of  Sess.  Gas. 
(4th  ser.)  530. 

Liberty  to  tow  "Vessels  —  Liability  to  Goods 
Owner  for  Delay.] — The  plaint ilt,  a  cattle  dealer, 
shipjird  cattle  on  a  steamer  plying  from  Belfast 
to  Fleetwood.  The  ticket  delivered  to  the  i)lain- 
tifli  contained  a  clause  giving  liberty  to  tow  and 
assist  vessels.  The  steamer  fell  in  with  a  vessel 
in  distress,  which  she  towed  to  t^arrickfcrgus  ; 
after  which  slie  returned  to  Belfast  and  sailed 
again  for  Fleetwood  where  she  arrived  some  hours 
after  her  usual  time,  whereljy  tlie  plaintiff  coulil 
not  send  liis  cattle  to  the  fair.  Carrickfergus 
was  the  nearest  safe  port  for  her  to  lake  the  dis- 
tressed ship  to  ;  and  owingto  thestate  of  thetide 
at  l'"lcetwood,  she  was  not  delayed  in  fact  by  her 
return  to  and  stay  at  Belfast  :— Hel<l,  that  tiie 
shipowner  was  not  liable  for  the  loss  of  market 
for  t  he  cattle.  Drain  v.  Henderson,  1 1  Ir.  G.  L.  II. 
4'.t7. 

Lobs  by  Excepted  Peril,  but  Preventable— 
I  Absence  of  Negligence.  ] — Where  the  damage  was 
caiiM'd  by  one  of  I  lie  cxccpfed  perils,  liul  it  would 
not  have  ha|>p(ii<'d  if  (lie  shij)  liad  been  more 
securely  moored  whilst  unloading,  it  was  held 
that  the  shipowner  was  not  liable  to  the  cargo 
owner  if  he  had  exercised  ordinary  and  leasonable 
care.  Laurie  v.  DoHfjlas,  15  I\I.  A:  W.  746.  And 
nee  e.  Neulkjknck  OR  FAULT  OF  Master  and 
Crew,  supra. 
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Leakage  —  Liability  of  Shipowner  —  Bill  of 
Ladinjj  Act.  1855,  s.  1.] — The  purchasers  of  an 
(lil  cargo  vo;'(,'iveil  from  the  shipper's  agent  the 
bill  oflading  stating  that  SGi)  casks  had  been 
'■shipped  in  good  order  and  well  conditioned "  ; 
tlie  m;\sterhad  added  in  writing,  "not  responsible 
for  weight,  quality,  breakage  or  leakage."  The 
shippers  guaranteed  against  leakage  above  1  per 
cent.  •  About  fifteen  tons  of  oil  were  lost  on  the 
voyage  by  leakage  of  bad  casks.  The  purchaser,  at 
the  shippers  suggestion,  sued  the  shipowners  for 
non-delivery  according  to  bill  of  lading  : — Held, 
tliat  the  purchaser  had  no  higher  right  than  the 
shipper,  whose  fault  caused  the  loss.  Held,  also, 
I  hat  the  shipowners  were  not  liable  upon  the  bill 
of  lading  for  leakage  not  proved  to  have  been 
caused  by  their  fault.  Craig  v.  Delnrgy,  6  Ct.  of 
Sess.  Cas.  (4th  ser.)  1269.    And  see  cases,  col.  339. 

Excepted  Perils — Loss  during  the  Loading  of 
Cargo  at  Ships  Risk.] — See  Notteltolin  v.  IticMer, 
infra,  col.  506. 

Conflict  between  Specific  and  General  Exemp- 
tions.]—  See  Houston  v.  Sanslnena,  supra,  col. 
309. 

Damage  by  Excepted  Perils — Duty  of  Master 
to  Minimise.] — See  Adam  v.  Morris,  post,  col. 
521. 

Damage  by  "Sweat."] — See  ITorscle?/  v.  Baxter 
Brothers,  supra,  col.  337. 

Act  of  God.] — See  A'^vgent  v.  Smith,  supra, 
col.  75. 


5.  iNDOESEMENT,  ASSIGHSTMENT  AND  TKANSFER. 
a.  Generally. 

Delivery  or  Indorsement.] — A  bill  of  lading  is 
the  usual  document  entered  into  upon  a  contract 
for  the  carriage  and  delivery  of  goods  by  sea  for 
freight.  Lichharrow  v.  Mason,  4  Bro.  P.  C.  57  ; 
1  H.  Bl.  360  ;  5  Term  Eep.  683  ;  6  Term  Eep.  131 ; 
1  K.  K.  425. 

There  is  no  distinction  between  a  bill  of  lading 
indorsed  in  blank  and  an  indorsement  to  a  par- 
ticular person.     li. 

A  bill  of  lading  is  not  a  necessary  instrument 
in  the  transfer  of  property  of  goods  consigned  to 
the  owner.  Meyer  v.  Sharpe,  5  Taunt.  74  ;  2 
Kose,  124. 

The  property  in  a  cargo,  for  which  the  master 
has  signed  bills  of  lading,  may  be  transferred  by 
delivery,  without  indorsement  of  the  bill  of 
lading.  And  the  transfer  will  be  good  against 
all  the  world,  except  subsequent  indorsees  of  the 
bill  of  ladingfor  a  valuable  consideration.  Natha^i 
V.  Giles,  5  Taunt.  558  ;  1  Marsh.  226  ;  15  E.  E. 
581. 

By  Shipper.] — Bills  of  lading,  made  out  to  the 
order  of  the  shipper  or  his  assigns,  are  negotiated 
and  transferred  by  the  shipper's  indorsement. 
JIaille  v.  Smith,  1  Bos.  &  P.  564. 

Liability  after  Indorsement.]— Merchants  in 

London  received  from  a  mere  stranger  residing 
abroad  a  bill  of  lading  of  goods,  in  a  letter  request- 
ing them  to  effect  insurance  ;  they  declined  to 
do  the  business  for  the  consignor,  but  acting  bona 
fide  with  a  view  to  his  interest,  indorsed  the  bill 
of  lading  to  a  friend  of  his,  who  received  the 


goods,  and  afterwards  failed  wilh  the  proceeds  in 
his  hands : — Held,  that  the  merchants,  by  in- 
dorsing the  bill  of  lading,  were  liable  to  the 
consignor  for  the  amount,  Corlett  v.  Gordon,  3 
Camp.  472  ;  14  E.  E.  813. 

Effect  of  18  &  19  Vict.  c.  Ill,  s.  11.]— Before  this 
enactment  a  bill  of  lading  was  not  negotiable 
like  a  bill  of  exchange,  so  as  to  enable  an  indorsee 
to  maintain  an  action  upon  it  in  his  own  name  ; 
the  effect  of  the  indorsement  being  only  to 
transfer  the  right  of  property  in  tlie  goods,  but 
not  the  contract  itself.  Thomjjsnn  v.  Jiominy,  14 
M.  &  W.  403  ;  14  L.  J.,  Ex.  320.  S.  P.,  Howard 
V.  Shepherd,  9  C.  B.  297  ;  19  L.  J.,  C.  P.  249. 

Under  the  above  statute  the  rights  and  liabili- 
ties of  the  consignee  or  indorsee  of  a  bill  of 
lading  pass  from  him  by  indorsement  over  to  a 
third  person.  Smurtlncaite  \.  Wilhi)is,\\  C.  B. 
(N.s.)  842  ;  31  L.  J.,  C.  P.  214  ;  5  L.  T.  842  ;  10 
W.  E.  386.     S.  a,  7  L.  T.  65. 

A  bare  assignee  to  whom  the  property  in  the 
goods  has  not  passed,  and  who  cannot  therefore 
sue  at  common  law,  is  not  entitled  to  sue  in  the 
admiralty  court.  The  St.  Cloud,  Br.  &  Lush.  4  ; 
8  L.  T.  54. 

By  18  &  19  Vict.  c.  Ill,  s.  1,  the  consignee  or 
indorsee  of  goods  named  in  a  bill  of  lading,  and 
the  indorsee  of  a  bill  of  lading,  to  whom  the 
property  in  the  goods  mentioned  shall  have  passed 
by  such  indorsement,  has  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  he  is  subject 
to  the  same  liabilities,  in  respect  of  such  goods, 
as  if  the  contract  in  the  bill  of  lading  had  been 
made  with  himself.  The  Freedom.,  L.  E.  3  P.  C. 
594  ;  24  L.  T.  452  ;  1  Asp.  M.  C.  136— P.  C. 

The  right  of  suing  upon  a  contract,  under  a 
bill  of  lading,  follows  the  property  in  the  goods 
therein  specified  ;  that  is,  the  legal  title  to  the 
goods  as  against  the  indorsee.     Ih. 

In  a  suit  for  damage  to  cargo  and  for  improper 
delivery  by  the  consignees,  who  were  also 
assignees  of  the  bills  of  lading  : — Held,  that  they 
had  a  locus  standi  both  as  to  negligence  and 
breach  of  contract.     Ih. 

To  entitle  the  indorsee  of  a  bill  of  lading  to 
have  transferred  to  and  vested  in  him  a  right  of 
suit  under  18  &  19  Vict.  c.  Ill,  the  circumstances 
under  which  a  bill  of  lading  shall  have  been 
indorsed  must  be  such  that  the  property  in  the 
goods  shall  have  passed  to  the  indorsee  by  reason 
of  the  indorsement.  Fox  v.  Nott,  6  H.  &  N. 
G37  ;  30  L.  J.,  Ex.  259  ;  7  Jur  (n.s.)  663. 

The  plaintiff,  who  was  the  charterer,  had  taken 
an  assignment  of  the  bill  of  lading  upon  the 
terms  that  the  freight  should  be  paid  : — Held, 
that  he  had  not  lost  his  right  against  the  shipper 
for  the  freight.    lb. 

The  consignees  named  in  a  bill  of  lading  are 
entitled  to  sue  in  the  admiralty  court  for  negli- 
gence in  the  carriage  of  the  goods,  or  for  a 
breach  of  the  contract  contained  in  the  bill  of 
lading,  although  the  property  in  the  goods  has 
not  passed  to  the  consignees.  The  Nejioter,  38 
L.  J..  Ad.  63  ;  L.  E.  2  A.  &  E.  375  ;  22  L.  T,  177  ; 
18  W.  E.  49. 

C,  M.  &  Co.  were  in  the  habit  of  consigning 
goods  to  the  plaintiffs  for  sale,  and  the  plaintiffs 
from  time  to  time  accepted  their  bills  and 
accredited  them  with  the  proceeds  of  sale  of  the 
goods.  C,  M.  &  Co.  being  at  the  time  indebted 
to  the  plaintiffs  upon  the  account  current  between 
them,  consigned  a  cargo  of  sugar  to  the  plaintiffs 
which  was  delivered  in  a  damaged  state  : — Held, 
that  as  consignees  of  the  cargo  and  creditors  of 
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C,  M.  &  Co.,  they  were  entitled  to  sue  in  the 
admiralty  court  for  damage  by  reason  of  negli- 
gence or  breach  of  duty.    lb. 

The  indorsees  of  a  bill  of  lading  of  a  cargo 
agreed  to  sell  the  cargo  to  B.  &  Co.,  but  the 
purchase-money  had  not  been  paid,  nor  had  the 
bill  of  lading  been  indorsed  to  B.  &  Co.  In  a  suit 
in  the  court  of  admiralty  for  breach  of  contract 
for  non-delivery  of  the  cargo  : — Held,  that  they 
were  entitled  to  sue  in  the  court  under  24  &  25 
Vict.  c.  10,  s.  (5,  when  construed  Tvith  the  Bills  of 
Lading  Act  (IS  &  19  Vict.  c.  111).  The  Fdix, 
37  L.  J.,  Adm.  48  ;  L.  B.  2  A.  &:  E.  273  ;  18  L.  T. 
587  ;  17  W.  K.  102. 

The  plaintiffs  were  assignees  for  valuable  con- 
sideration of  bills  of  lading  for  1,000  barrels  of 
oil-cake  shipped  on  board  the  "  Figlia  Maggiore,"' 
at  New  York,  and  which  the  master  had  agreed 
"  to  deliver  in  like  good  order  and  condition  at 
the  port  of  London."  The  vessel  was  at  the  time 
under  a  charterparty,  of  which  the  shippers  were 
ignorant,  the  master  having  put  up  the  ship  as  a 
general  ship.  The  oil-cake  was  stowed  with  hogs- 
heads of  tobacco,  oaken  staves  being  placed 
between  them.  A  suit  having  been  brought  by 
the  assignees  of  thebillsof  lading  against  theship- 
owner  for  damage  suffered  by  the  oil-cake  on  the 
voyage  : — Held,  that  as  the  vessel  had  been  put 
up  as  a  general  ship,  and  as  they  had  no  know- 
ledge of  the  charterparty,  the  owner  was  the 
proper  person  to  be  sued.  The  Figlia  3Iaggiore, 
37  L.  J.,  Adm.  52  ;  L.  R.  2  A.  &  E.  lOG  ;  18  L.  T. 
532. 

Held,  also,  that  the  property  in  the  oil-cake  had 
so  vested  in  them  as  to  entitle  them  to  sue  for 
breach  of  contract  under  24  &  25  Vict.  c.  10,  s.  10, 
construed  with  s.  1  of  18  &  19  Vict.  c.  Ill,  and 
that,  in  any  case,  they  were  entitled  to  sue  under 
the  former  section  on  the  ground  of  negligence, 
and  that  the  onus  of  proving  negligence  lay  on 
them.     Ih. 

The  rights  and  liabilities  which  the  assignee  of 
a  bill  of  lading  under  18  &  19  Vict  c.  Ill,  s.  1, 
has  transferred  to  him,  arc  the  same  rights  and 
liabilities  in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had  been 
made  with  him.  In  these  are  not  included  the 
right  and  liabilities  as  between  the  shipper  and 
the  master  dehors  that  contract  in  respect  of 
other  goods  or  of  the  charterparty.  The  llclrw, 
Br.  &  Lush.  415.  S.  C,  nom.  Ohrloffv.  Bruvall, 
4  Moore,  P.  C.  (N.s.)  70  ;  35  L.  J.,  P.  C.  63  ;  L.  K. 
1  P.  C.  231  ;  12  Jur.  (N.s.)  G75 ;  14  L.  T.  873  ; 
15  W.  K.  202. 

Danger  of  War— Refusal  of  Master  to  deliver.] 
— The  iiiastrr  of  a  Nortli  (ieniiaii  vc^-d  under  a 
North  German  charterparty  gave  a  bill  of  lading 
for  goods  shipped  on  board  his  vessel  in  South 
America  as  part  of  a  general  cargo  to  bedehvered 
in  North  Germany  to  English  consignees.  The 
master  of  the  vessel,  on  her  arrival  at  Falmouth, 
refused  to  proceed  on  account  of  the  outbreak  of 
war  between  France  and  Germany.  The  goods 
were  stowed  at  the  bottom  of  the  hold  under 
those  of  the  other  shippers,  and  as  the  charterers 
refused  to  consent  to  the  unloading  of  tlic  cargo 
at  Falmouth,  the  master  would  not  deliver  fo  the 
consignees  there,  even  on  thcolTerof  full  freight : 
— Held,  that  the  master  was  bound  to  deliver  at 
Falmouth.  The  Patria,  41  L.  J.,  Adm.  23  ;  L.  II. 
3  A.  &  E.  436  ;  24  L.  T.  849. 

Consideration.] — The  property  of  goods  passes 
by  the  indorsement  and  delivery  of  the  bill  of 
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lading  by  the  consignee  to  another,  if  bona,  fide 
for  a  valuable  consideration,  and  without  collu- 
sion, although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  money  pay- 
ment for  his  goods,  but  had  taken  the  consignee's 
acceptances  payable  at  a  future  day  not  then 
arrived  ;  and  after  such  assignment  of  the  bill  of 
lading  the  consignor  cannot  stop  the  goods  in 
transitu  upon  the  insolvency  of  the  original  con- ' 
signee.  Cuming  v.  Brown, 'd  East,  506  ;  1  Camp.' 
104  ;  9  R.  E.  603. 

The  forbearance  or  release  of  a  pre-existing 
claim  is  not  a  sufficient  consideration  for  the 
indorsement  of  a  bill  of  lading  so  as  to  defeat  an  j 
unpaid  vendor's  right  of  stoppage  in  transitu. 
liodqcr  V.  Cotnjjtuir  d-  Encom ptv  de  Paris,  5 
Moore,  P.  C.  (N.s.)  538  :  38  L.  J.,  P.  C.  30  ;  L.  Pv. 
2  P.  C.  393  ;  21  L.  T.  33  ;  17  W.  P.  468. 

L.  &  Co.,  merchants  carrying  on  business  at 
Hong  Kong,  purchased  goods  of  a  merchant  in 
Manchester,  to  be  shipped  to  their  firm  at  Hong 
Kong,  to  be  paid  for  at  certain  credit.  The  goods 
were  shipped  deliverable  to  the  order  of  L.  k,  Co., 
and  bills  of  lading  signed.  Before  the  goods 
arrived  at  Hong  Kong,  L.  &  Co.  being  insolvent, 
and  being  indebted  to  R.  &  Co.,  the  agent  of 
L.  &  Co.,  at  Hong  Kong,  agreed  to  assign  to 
E.  &  Co.  all  the  estate  of  L.  k,  Co.,  including  the 
bills  of  lading  in  respect  of  the  goods,  and  such 
bills  of  lading  were  in  pursuance  of  the  agree- 
ment indorsed  to  R.  &  Co.  At  the  time  the  bills 
of  lading  were  so  transferred,  no  money  was 
advanced  or  benefit  conferred  on  L.  &  Co.  by 
R.  &  Co.  : — Held,  that  there  was  no  sufficient 
transfer  of  the  bills  of  lading  for  a  valuable 
consideration  so  as  to  defeat  the  right  of  an 
unpaid  vendor  to  stop  the  goods  in  transitu.   Ih. 

A...  a  merchant  in  London  and  in  Hong  Kong, 
purchased  goods  for  shipment  from  B.,  and  paid 
for  them  by  his  acceptance  of  B.'s  draft  against 
the  shipment  on  tlie  terms  that  A.  should  send 
them  to  his  firm  at  Hong  Kong,  and  that  the 
proceeds  should  be  remitted  to  A.  in  bills  specially 
to  meet  such  acceptance.  A.'s  firm  at  Hong 
Kong  owed  a  large  sum  to  C,  and  were  under 
engagement  to  secure  the  debt  by  depositing 
shipping  documents  with  him.  Being  threatened 
by  C.  with  immediate  legal  proceedings,  tliey 
promised  him  that  if  he  would  forbear  to  take 
such  proceedings,  and  would  release  them  from 
their  obligation  to  deposit  shipping  documents, 
tiicy  would  deposit  with  him  a  bill  of  lading  for 
goods  of  a  certain  value,  upon  the  understanding 
that  the  liill  of  lading,  or  the  goods  represented 
therein,  should  l)e  returned  to  them  upon  ])ay- 
ment  of  a  sum  e<iuivalcnt  to  the  value  thereof. 
The  bill  of  lading  of  the  goods  purchased  from 
B.  was  accordingly  indorecd  to  C.,  who  had  no 
knowledge  of  (he  terms  made  with  B.,  and  it 
was  returned  by  C.  according  to  agreement,  on 
jcceipt  of  an  equivalent  sum  : — Held,  lh;it  C.,by 
such  forbearance  and  rclea.se,  gave  valuable  con- 
sideration ;  that  the  legal  interest  in  the  goods 
passed  by  the  indorsement  of  the  bill  of  lading, 
and  that  B.  could  not  enforce  his  claim  against 
the  proceeds  of  sale  received  by  C.  in  rcsjiect 
thereof.  Chartered  Bank  of  Imli-a,  Auxtralia 
and  China  v.  Henderson.,  L,  K.  5  P.  C,  501 ;  30 
L.  T.  578. 

Indorsement  to  Third  Party— Act  of  Bank- 
ruptcy—  Title  of   Trustee  in  Bankruptcy.]  — 

Plaintiff  consigned  to  E.  F.  certain  goods  under 
a  bill  of  lading.  E.  F.  on  receiving  the  bill  of 
lading,  and  before  he  had  taken  physical  posses- 
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sion  of  the  goods,  indorsed  it  to  G.,  his  clerk,  and 
directed  him  to  sell  the  goods  and  account  for 
the  proceeds  to  the  plaintifE ;  he  then  executed 
a  deed  of  assignment  to  G.  for  the  benefit  of  his 
creditors,  and  was  subsequently  adjudged  bank- 
rupt. PlaintifE  and  the  trustee  in  bankruptcy, 
the  defendant  in  the  action,  both  claimed  the 
proceeds  of  the  sale,  and  an  interpleader  issue 
was  directed.  At  the  trial  the  jury  found  that 
the  property  in  the  goods  had  passed  to  E.  F., 
and  that  he  had  acted  as  he  had  done  because  he 
believed  the  goods  were  the  plaintiffs,  and  not 
because  he  wished  to  prefer  the  latter  : — Held, 
that  the  transaction  was  not  fraudulent,  and 
void  within  s.  48  (1)  of  the  Bankruptcy  Act 
of  1883.  because  the  jury  negatived  a  fraudu- 
lent preference,  but  that  the  indorsement  of  the 
bill  of  lading  to  G.  did  not  pass  the  property  to 
G.  as  agent  for  the  plaintiff  or  otherwise,  and 
that  the  goods  were  still  part  of  E.  F.'s  estate 
at  the  moment  of  executing  the  deed  of  assign- 
ment, and  that,  therefore,  under  s.  43  the  trustee 
in  bankruptcy  was  entitled  to  recover  the  pro- 
ceeds of  the  sale.  Lavritzen  v.  Carr,  72  L.  T. 
56. 

Delivery  in  Absence  of  Bill  of  Lading — In- 
dorsee— Right  to  Sue.] — In  an  action  for  damages 
against  the  master  and  shipowners  : — Held,  that 
delivery  of  the  cargo  by  the  master  in  absence 
of  a  bill  of  lading  being  WTongful,  did  not  pre- 
clude the  pursuers,  who  were  subsequent  in- 
dorsees, from  acquiring  right  to  the  cargo  ;  and 
that  they  could  sue  for  damages.  Pirie  v. 
Warden,  9  Ct.  of  Sess.  Cas.  (3rd  ser.)  523. 

Past  Consideration.] — The  vendee  of  goods 
may,  by  assignment  of  the  bills  of  lading  to  a 
bona  tide  transferee,  defeat  the  vendor's  right 
to  stop  them  in  transitu  in  case  of  the  vendee's 
insolvency,  although  the  consideration  for  which 
the  assignment  is  made  is  a  past  one,  and  has 
not  been  got  by  means  of  the  bills  of  lading. 
Leash  v.  Scott,  46  L.  J.,  Q.  B.  576  ;  2  Q.  B.  D. 
376  ;  36  L.  T.  784  ;  25  W.  E.  654 ;  3  Asp.  M.  C. 
469— C.  A. 

G.  &  Co.,  the  consignees  of  certain  goods  from 
the  defendant  from  abroad,  for  which  they  had 
accepted  a  biU  of  exchange  at  three  months, 
being  already  indebted  to  the  plaintiff,  obtained 
a  further  loan  on  the  condition  of  giving  security. 
They  delivered  to  him  the  bill  of  lading  of  the 
goods,  together  with  other  securities  to  the 
amount  required.  After  this  and  before  the 
arrival  of  the  goods  G.  &  Co.  became  insolvent : 
— Held,  that  the  defendant  was  not  entitled  to 
stop  the  goods  in  transitu,  for  that  it  was  not 
necessary  that  the  consideration  for  the  assign- 
ment of  the  bill  of  lading  should  be  obtained  by 
means  of  the  bill  of  lading,  and  that  there  is  in 
such  case  no  difference  between  a  past  and  pre- 
sent consideration.     li. 

A  bill  of  lading  assigned  in  part  payment  of 
a  debt  already  due  from  the  assignor  to  the 
assignee,  is  assigned  for  valuable  consideration. 
Tlie  Emilieii  Marie,  44  L.  J.,  Adm.  9  ;  32  L.  T. 
435  ;  2  Asp.  M.  C.  514.  And  see  S.C.,  infra,  col. 
349. 

Restriction  on  Right  of  Indorsement.] — If  a 
consignee,  under  a  bill  of  lading,  while  the  goods 
are  yet  in  transitu,  indorses  the  bill  and  gives 
notice  thereof  to  the  party  entitled  to  the  freight, 
and  upon  the  indorsement  he  states  in  express 
terms  that  the  owner  of  the  freight,  the  party 


who  may  bs  ultimately  entitled  thereto,  is  to 
look  to  other  persons  for  payment  of  it,  an  i  that 
indorsement  is  accepted  and  acted  upon  without 
objection  or  qualification  on  the  part  of  the 
owner  of  the  freight,  that  of  itself,  in  point  of 
law,  constitutes  a  transfer  of  the  liability,  and  a 
defence  to  any  subsequent  action.  Leivis  v. 
M'Kee,  38  L.  J.,  Ex.  62  ;  L.  R.  4  Ex.  58  ;  19  L.  T. 
522  ;  17  W.  R.  325— Ex.  Ch. 

Re-indorsement.] — Goods  were  shipped  for 
Bombay  under  a  bill  of  lading,  making  them 
deliverable  to  order  or  assigns.  The  consignor 
indorsed  the  bill  of  lading  in  blank,  and  deposited) 
it  with  a  banker  as  security  for  an  advance  of 
money,  and  on  his  repaying  the  sum  advanced, 
the  bill  of  lading  was  re-indorsed  and  re-delivered 
to  him  : — Held,  that  such  re-indorsement  of  the 
bill  of  lading  to  him  remitted  the  consignor  to 
all  his  rights  as  against  the  shipowners  under 
the  original  contract  :  and  consequently  that  he 
was  entitled  to  sue  them  for  a  breach,  whether 
occurring  before  or  after  such  re-indorsement. 
ShoH  V.  Simvson,  1  H,  &  R.  181  :  35  L.  J.,  C.  P. 
147  ;  L.  R.  1  C.  P.  248  ;  12  Jur.  (N.s.)  258  ;  13 
L.  T.  674  ;  14  W.  R.  307. 

Proof  of  Indorsement.] — In  an  action  upon 
a  bill  of  lading  by  an  indorsee  against  the  ship- 
owners, for  not  delivering  the  goods,  he  put  in  a 
bill  of  lading,  and  proved  that  the  consignors 
indorsed  and  delivered  it  to  A.,  and  that  A. 
indorsed  and  delivered  it  to  him  for  value  : — 
Held,  evidence  of  such  an  indorsement  and 
delivery  of  the  bill  of  lading  as  to  vest  the 
property  in  the  goods  in  him,  and  so  to  transfer 
to  him  the  right  of  action  under  18  &  19  Vict, 
c.  Ill,  s.  1.  IJracachi  v.  Ariglo- Egypt  tan  Navi- 
gation Co.,  37  L.  J.,  C.  P.  71  ;  L.  R.  3  C.  P.  190  j 
17  L.  T.  472  ;  16  W.  E.  277. 

Indorsement  after  Loss — Insurable  Interest,] 

— An  indorsement  made  after  loss  of  the  cargo, 
in  pursuance  of  a  contract  for  sale  made  after 
the  loss,  does  not  give  an  insurable  interest. 
Seagrave  v.  Union  Marine  Ijisurance  Co.,  1 
H.  &  R.  302  ;  35  L.  J.,  C.  P.  172  ;  12  Jur.  (n.p.) 
358  ;  14  L.  T.  479  ;  14  W.  R.  690. 

Right  where  no  Indorsement.] — Where,  from 
all  the  facts,  it  may  fairly  be  inferred  that  it 
was  the  intention  of  a  seller  to  pass  the  property 
in  goods  shipped  to  order,  the  mere  circum.stance 
of  the  bill  of  lading  being  taken  in  the  name  of 
the  seller,  and  remaining  unindorsed,  will  not 
prevent  its  passing.  Joyce  v.  Swann,  17  C.  B. 
(N.S.)  84. 

Indorsement  to  Agent.] — But  the  mere  indorse- 
ment of  a  hill  of  lading  by  the  consignor  to- 
an  agent,  to  authorise  him  to  stop  the  goods  in 
transitu  on  account  of  his  principal,  will  not 
enable  such  agent  to  maintain  an  action  for  the 
goods  in  his  own  name.  Waring  v.  Cox,  1  Camp. 
369. 

Revocation  of  Indorsement.] — The  shipper  of 
goods,  who  has  indorsed  a  bill  of  lading,  may, 
before  the  goods  or  the  bill  are  delivered  to  the 
indorsee,  revoke  the  indorsement.  MitcTiel  v.  Ede, 
11  A.  &  E.  8S8  ;  3  P.  &  D.  513  ;  9  L.  J.,  Q.  B.  187. 

Right  of  Equitable  Assignee  to  Sue  for  Deten- 
tion of  Bill  of  Lading.] — The  plaintiff  was  in  the 
habit  of  receiving  goods  consigned  to  him  by  L. 
for  sale  upon  commission,  and  in  order  to  place 
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L.  in  funds  for  the  purchase  of  the  goods,  agreed 
to  allow  him  to  draw  upon  him.  The  documents 
of  title  of  the  goods  were  hypothecated  to  the 
plaintiff  to  enable  him  to  provide  funds  to  meet 
the  bills  so  dra\%-n  by  L.  The  plaintiff  accord- 
ingly, and  at  the  request  of  L.,  arranged  for  the 
safe  of  a  parcel  of  goods,  to  be  shipped  by  a 
vessel  chartered  by  the  buyers,  and  L.  having 
drawn  upon  the  plaintiff  for  that  purpose,  pur- 
chased and  shipped  the  goods.  The  bill  of  lading 
was  handed  to  L.,  but  never  forwarded  to  the 
plaintiff,  and  L.'s  affairs  being  put  in  liquidation, 
the  liquidator  placed  the  bill  of  lading  in  the 
hands  of  the  defendants  with  instructions  not 
to  part  with  it  until  they  were  paid  the  value  of 
the  goods,  and  they  accordingly  refused  to  give 
it  up  to  the  plaintiff  :— Held,  that  the  plaintiff 
had  an  equitable  right  to  the  bill  of  lading,  and 
was  entitled  to  sue  the  defendants  for  the  wrong- 
ftd  detention  of  it.  Lutscher  v.  Comptoir  d'Es- 
compte  de  Paris,  1  Q.  B.  D.  709  ;  34  L.  T.  798  ; 
3  Asp.  M.  C.  209. 

Extent  of  Right  of  Assignees  to  Cargo.]— An 
assignee  of  a  bill  of  lading  may  have  a  better 
right  against  the  shipowner  to  recover  for  breach 
of  the  contract  of  carriage  than  the  assignor. 
The  Emilien  Marie, 44  L.  J.,  Adm.  9  :  32  L. T.  435  ; 
2  Asp.  M.  C.  504.  And  nee  S.  C,  supra,  col.  347. 
An  assignee  of  a  bill  of  lading,  who  has  given 
valuable  consideration,  without  notice  of  any 
arrangement  between  the  shipper  and  the  various 
consignees  giving  priority  to  the  holders  of  the 
other  bills  of  lading  in  the  case  of  short  ship- 
ment, may  claim  from  the  shipouTier  full  delivery 
of  the  cargo  specified  in  his  bill  of  lading,  even 
though  the  arrangement  has  been  made  without 
the  privity  of  the  shipowner,  and  the  master 
has  indorsed  the  bill  of  lading,  with  the  words 
"weight  unknown."     li. 

A  letter  written  by  an  assignor  of  a  bill  of 
lading  to  his  assignee,  informing  the  latter  that 
the  bankrui)tcy  of  the  shipper  and  consignor 
fwho  has  indorsed  to  the  assignor)  may  possibly 
interfere  with  the  proceeds  of  the  shipment,  so 
far  as  the  assignor  is  concerned,  and  that  he 
thinks  it  best  to  prevent  the  possibility  of  a  hitch 
to  send  the  bill  of  lading  for  the  assignee  to  deal 
with,  the  latter  having  advanced  money  thereon, 
is  not  such  a  notice  as  will  oblige  the  assignee  to 
make  inquiries  as  to  the  quantity  of  and  the 
various  rights  to  the  cargo,  so  as  to  bind  the 
assignee  with  constructive  notice  of  any  arrange- 
ment between  the  shipj.cr  and  different  con- 
si^rnees,  giving  priority  to  the  holders  of  other 
bills  of  lading  in  the  case  of  short  shipment.  Ih. 
The  rights  of  an  innocent  holder  of  a  bill  of 
lading  are  not  affected  by  the  fact  that  the 
ma.ster  signed  as  agent  for  the  charterers,  unless 
the  holder  has  notice  of  the  charterparty,or  that 
the  master  signed  in  that  capacity.     Ih. 

An  assignee  of  a  bill  of  lading  is  entitled  to 
the  goods  therein  named,  if  he  is  a  boni  fide 
assignee  for  value,  without  notice  of  fraud  or  of 
insolvency  on  the  part  of  tlie  jicrson  to  whom 
the  goods  were  consigned.  Tlte  AvfjentiJia,  L.  R. 
1  A.  &  E.  370  ;  16  L.  T.  743. 

Set-off  by  Holders  against  Assignees  of 
Freight.]— The  holders  of  a  bill  of  lading  can- 
not, as  against  the  a.ssignces  of  the  freight,  set 
off  a  debt  due  to  them  from  the  original  owner 
of  the  goods,  who  was  also  the  assignor  of  the 
freight.  Wnjvi'lin  v.  CcUier.  42  L.  J.,  Ch.  758; 
L.  K.  G  H.  L.  28t; ;  22  W.  11.  20. 


Liability  of  Consignee  to  take  Delivery  of 
Cargo.]— When  there  is  no  express  stipulation  iu 
a  bill  o'f  lading  it  is  an  implied  term  of  the  con- 
tract contained  in  it,  that  the  consignee  named 
in  the  bill  of  lading,  or  his  assigns,  will  take 
delivery  of  the  goods  T,\ithin  a  reasonable  time  ; 
and  the  person  to  whom  the  property  in  the 
goods  has  passed,  by  reason  of  such  consignment, 
is  by  virtue  of  the  Bills  of  Lading  Act,  1855 
(18  &  19  Vict.  c.  Ill),  s.  1,  subject  to  the  liability 
so  to  take  them.  Fowler  v.  Xnoop,  47  L.  J., 
Q.  B.  473.  Affirmed,  48  L.  J..  Q.  B.  333  ;  4 
Q.  v..  D.  299  ;  40  L.  T.  180 ;  27  W.  R.  299— C.  A> 

"Where  the  charterers  and  the  shippei-s  are  the 
same  persons,  such  contract  will  still  be  implied 
in  the  bill  of  lading,  notwithstanding  the  exist- 
ence of  an  express  stipulation  in  the  charter- 
party,  between  the  charterers  and  tne  shipowner^ 
in  reference  to  the  same  matter.    lb. 

liability  of  Indorsee.] — See  Oliver  v.  Mur;- 
geridfje,  supra,  col.  313. 


b.  Passing-  Property. 

Absolutely.] — Though  the  consignee  named  in 
the  bill  of  lading  should  become  insolvent,  with- 
out having  paid  for  the  goods,  yet  his  assignment 
made  for  a  valuable  consideration,  and  without 
notice  to  the  assignee  that  the  goods  were  not 
paitl  for,  or  that  they  were  paid  for  by  bills  sure- 
to  be  dishonoured  : — Held,  to  pass  them  abso- 
lutely to  his  assignee,  and  to  deprive  the  con- 
signor of  his  right  to  stop  in  transitu,  which,  as 
against  the  original  consignee,  he  might  have- 
exercised,  Zichbarrow  v.  Maso7i,  2  Term  Rep. 
63  ;  4  Bro.  P.  C.  57  ;  1  H.  Bl.  360  ;  5  Term  Rep. 
6S3  :  6  Term  Rep.  63  ;  2  H.  Bl.  21i  ;  1  R.  R.  425. 
When  goods  are  at  sea,  the  parting  with  the 
bill  of  lading,  which  is  the  symbol  of  the  goods, 
is  parting  with  the  ownership  of  the  goods  them- 
selves liarlery.  .Vn/ersteiyi,  39  L.  J.,  C.  P.  187  ; 
L.  R.  4  H.  L.  317;  22  L.  T.  808  ;  18  W.  R.  1041. 

The  same  principle  applies  to  goods  which,  for 
the  convenience  of  parties,  have  been  lauded  at 
a  sufferance  wharf.     Ih. 

As  long  as  the  engagement  of  the  shipowner 
has  not  been  completely  fulfilled,  the  bill  of 
lading  is  a  living  instrument,  and  the  transfer  of 
it  for  value  passes  the  absolute  property  in  the 
goods.     Ih. 

It  has  not  been  fulfilled  when  the  goods,, 
though  actually  landed  at  a  wharf,  are  subject 
to  a  stop-order.     lb. 

The  person  who  first  gets  the  bill  of  lading 
(though  only  one  of  a  set  of  three)  gets  the  pro- 
perty which  it  represents  ;  he  need  nnt  do  any 
act  to  a-sscrt  his  title,  which  the  transfer  of  the 
bill  of  lading  of  itself  rrndurs  complete,  and 
any  subsequent  dealings  with  the  otlicis  of  the 
set  are  subordinate  to  the  rights  passed  by  that 

one.     lb.  ,      ^  ,      • 

Though  the  sliipownor  or  wharfinger,  having 
no  notice  of  the  transfer  of  one  bill  of  lading, 
may  be  excused  fur  delivering  the  goods  to  a 
Ticrson  who  produces  to  him  another  bill  of  Lading, 
which  has  in  reality  been  subsequently  taken, 
that  does  not  affect  the  legal  owncrsliip  of  the 
goods  as  between  the  holders  of  the  two  bills  of 
lading.    Ih. 

As  Security.]  —  The  shipper  of   goofls 

indorsed  the  bill  of  lading  in  blank,  and 
delivered  it  to  the  defendants'  bankers,  by  way 
of  security   for  money  advanced  by  them.    The 
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goods,  upon  their  arrival  at  the  port  of  destina- 
tiou,  were  sold  for  an  amount  insufficient  to  pay 
the  frcigbt: — Held,  that  the  property  in  the 
goods  had  not  passed  to  the  defendants  within 
the  meaning  of  the  Bills  of  Lading  Act  (18  &  19 
Vict.  c.  Ill),  s.  1,  so  as  to  make  them  liable  in  an 
action  by  the  shipowner  for  the  freight.  Scwrll 
V.  Jiurdlcli,  54  L.  J.,  Q.  B.  156 ;  10  App.  Cas.  74  ; 
52  L.  T.  445  ;  33  W.  R.  461  ;  5  Asp.  M.  C.  376 
— H.  L. 

Bill  of  Lading  a  Negotiable  Instrument.] — A 
bill  of  lading  is  a  negotiable  instrument,  and  the 
property  in  the  goods  is  transferred  by  indorse- 
ment or  delivery  of  the  bill.  Evans  v.  llarlett, 
1  Ld.  Eaym.  271.  Wright  v.  Camjilcll^  4  Burr. 
2051  ;  1  "H.  B1.  628.  Caldwell  v.  Ball,  1  Term 
Eep.  250.  infra  ;  1  E.  R.  187.  Hihlert  v.  Carter, 
1  Term  Eep.  745  ;  1  E.  R.  388. 

Goods     not    expressed    to    be    delivered   to 

Assignee.] — Indorsement  of  bill  of  lading  is  not 
a  valid  assignment,  unless  goods  are  directed  to 
be  delivered  to  assignee.  Brown  v.  Heathcote, 
1  Atk.  160. 

Where  the  bill  of  lading  provides  for  delivery 
to  the  order  of  the  shipper  who  has  sold  the 
goods,  the  property  is  not  transferred  to  the 
purchaser.  The  Packet  de  Bilhoa,  2  C.  Rob.  133, 
136. 

Delivery  to  Holder  of  Second  Part  of  Bill  of 
Lading— Goods  Pledged  to  Holder  of  First  Part 
— Liability  of  Warehouseman,] — Goods  shipped 
to  C,  as  owner,  were,  before  arrival,  pledged  by 
him  to  the  plaintiiis  as  secui'ity  for  an  advance. 
The  bill  of  lading  was,  as  is  customary,  in  three 
sets,  "  the  one  being  accomplished,  the  rest  to 
stand  void,"  and  made  the  goods  deliverable  to 
"  C.  or  assigns,"  freight  payable  in  London.     C. 
indorsed  one  copy  of  the  bill  of  lading  marked 
"first"  to  the  plaintiffs,  and  also  gave  them  a 
letter  of  charge,  making  the  bill  of  lading  a  col- 
lateral security  for  the  advance,  and  empowering 
them  to  sell  the  goods  represented  by  the  bill  of 
lading  should  default  be  made  in  the  repayment 
of  the  advance.     The  vessel  went  on  arrival  into 
the  dock  of  the  defendants.     C.  duly  entered  the 
goods  at  the  custom  house,  and  they  were  after- 
wards, at  the  request  of  C,  landed  and  deposited 
with  the  defendants,  the  freight  being  unpaid. 
The  manifest,  a  copy  of  which  the  captain  lodged 
with  the  defendants,  authorised  the  defendants 
to  deliver  the  goods  to  the  holders  of  the  bill  of 
lading.   On  the  following  day  the  captain  lodged 
with  the  defendants  a  stop-order  for  freight, 
pursuant  to  the  Merchant  Shipping  Act,  1862. 
C.  then  produced  and  gave  to  the  defendants, 
unindorsed,  the  second  part  of  the  bill  of  lading ; 
the  defendants  then  entered  C.  as  the  proprietor 
of  the  goods.     C.  paid  the  freight,  the  stop  was 
taken  off,  and  the  defendants  delivered  the  goods 
to  W.,  on  the  production  by  him  of  a  delivery 
order  from  C.     C.  shortly  after  went  into  liqui- 
dation,   when    the     plaintiffs,    producing    the 
indorsed  bill  of  lading,  in  vain  demanded  the 
goods  of  the  defendant.     In  an  action  for  con- 
version : — Held,  that  the  dock  company  had  not 
been  guilty  of  conversion,  and  that  the  bank 
could    not  maintain   an   action  against    them. 
Fearon  v.  Buvcrs  (1  H.  Bl.  364)  commented  on. 
Glyn.  Mills  4"  Co.  v.  East  and  West  India  Buck 
Co.,  52  L.  J.,  Q.  B.  146  ;  7  App.  Cas.  591  ;  47 
L.  T.  309  ;  31  W.  E.  206 ;  4  Asp.  M.  C.  580— 
H.  L.  (E.) 


In  Three  Parts.] — One  part  of  a  set  of  three 
bills  of  lading  was  indorsed  to  the  partner  of  the 
vendor,  and  another  to  the  vendee.  The  vendee 
made  default  in  payment,  and  the  vendor 
obtained  delivery  of  the  goods.  In  an  action  of 
detinue  against  the  master,  brought  by  an 
indorsee  from  the  vendee,  it  appearing  that  by 
usage  of  trade  the  captain  was  not  concerned  to 
examine  into  the  rights  of  different  holders,  the 
jury  were  directed  to  find  a  verdict  for  the 
defendant.     Fearon  r.  Bowers,  1  H.  Bl.  364. 

Bona  fide  Assignment  of  Bill  of  Lading  trans- 
fers the  Property.] — "If  the  goods  are  bona  fide 
sold  by  the  factor  at  sea  (as  they  may  be  where 
no  delivery  is  given),  the  sale  will  be  good  ;  the 
vendee  shall  hold  them  by  virtue  of  the  bill  of 
sale,  though  no  actual  possession  is  delivered  ; 
and  the  owner  can  never  dispute  with  the  vendee 
because  the  goods  were  sold  bona  fide  and  with 
the  owner's  own  authoritv" — Per  Lord  Mans- 
field. Wright  v.  CampheU,  4  Burr.  2046,  2051  ; 
1  H.  Bl.  628. 

But  new  trial  ordered,  that  the  jury  might 
determine  whether  the  sale  was  fraudulent.    Ih. 

Priorities  betvtreen  different  Holders.] — K.,  a 
miller  in  England,  agreed  with  F.  «Sc  Co.,  a  firm 
in  California,  that  they  should  send  him  cargoes 
of  wheat,  he  accepting  bills  of  exchange  against 
the  bills  of  lading.  A  cargo  was  sent,  and  a  bill 
of  lading,  with  a  bid.  of  exchange  annexed,  was 
sent  to  the  agents  in  England  of  F.  &  Co.,  and 
by  them  the  acceptance  of  K.  to  the  bill  of 
exchange  was  obtained.  The  bill  of  exchange 
was  subsequently  negotiated,  and  a  bill  of  lading 
deposited  by  F.  &  Co.  Six  bills  of  lading  were 
drawn,  and  one  of  them  was  inadvertently,  as 
F.  &;Co.  alleged,  sent  to  K.,  who  deposited  it 
with  a  bank  at  Exeter  by  way  of  security.  K. 
failed,  and  a  bill  was  filed  by  the  bank  claiming 
the  cargo  as  against  the  holders  of  the  other  bill 
of  lading  :— Held,  that  F.  &  Co.  had  full  right  to 
negotiate  the  biU  of  exchange  with  the  bill  of 
lading  annexed,  and  that  the  bank  must,  at  the 
time  when  they  made  an  advance  on  the  biU  of 
lading,  have  known  that  there  would  be  several 
biUs  of  lading,  and  that  one  could  not  be  nego- 
tiated without  the  other.  The  English  bank  had, 
therefore,  no  priority.  Gilbert  v.  Guiqnon,  L.  R. 
8  Ch.  16  ;  27  L.  T.  733 ;  21  W.  R.  281  ;  1  Asp. 
M.  C.  498. 

Where  several  bills  of  lading  have  been  signed 
of  different  imports,  no  reference  is  to  be  had  to 
the  time  when  they  were  signed  by  the  captain, 
but  the  person  who  first  gets  one  of  them,  by  a 
legal  title  from  the  owner  or  shipper,  has  a  right 
to  the  consignment.  Caldwell  v.  Ball,  1  Term 
Rep.  205  ;  l''R.  R.  87. 

And  where  such  bills  of  lading,  though  dif- 
ferent upon  the  face  of  them,  are  constructively 
the  same,  and  the  captain  has  acted  bona  fide,  a 
delivery  according  to  such  legal  title  will  dis- 
charge him  from  them  all.     Ih. 

A  master  is  justified  in  delivering  goods  to  the 
holder  of  the  first  bill  of  lading  presented.  The 
Tigress,  Br.  &  Lush.  38  ;  32  L.  J.,  Adm.  97  ;  9  Jur. 
(N.s.)  361  ;  8  L.  T.  117  ;  11  W.  R.  538. 

The  indorsement  or  delivery  of  one  of  a  tri- 
plicate set  of  bills  of  lading  does  not  necessarily 
operate  as  an  indorsement  or  a  delivery  of  all. 

The  mere  indorsement  and  delivery  of  one  of 
a  triplicate  set  of  bills  of  lading  is  not  neces- 
sarily such  a  negotiation  as  to  preclude  a  vendor 
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from  exercising  his  right  of  stoppage  in  transitu. 

A.  bought  coal  of  B.,  to  be  shipped  in  a  ship 
chartered  by  A.,  payment  in  cash  against  bill  of 
lading  in  the  hands  of  B.'s  agent.  Before  ship- 
ment A.  sold  to  C,  and  at  the  time  of  both  sales 
the  coal  was  unascertained.  The  coal  was 
shipped,  and  three  bills  of  lading  signed  for 
delivery  to  A.  or  order ;  one  onlj-  was  stamped 
and  retained  by  B.,  another  was  sent  to  A.  Not 
being  paid,  B.  sent  the  stamped  biU  of  lading  to 
D.,  and  the  captain  delivered  the  coal  to  him  : — 
Held,  that  C.  had  no  right  of  action  against  D. 
MoaliesY.  Nicohon,  19  C.  B.  (N.S.)  290  ;  34  L.  J., 
C.  P.  273  ;  12  L.  T.  573. 

Where  the  consignor  of  goods  abroad  advised 
the  consignee  by  letter  that  he  had  chartered  a 
ship  on  his  account,  and  inclosed  him  an  invoice 
of  the  goods  laden  on  board,  which  were  therein 
expressed  to  be  for  account  and  risk  of  the  con- 
signee, and  also  a  biU  of  lading,  expressing  the 
delivery  to  be  made  to  order,  &c.,  he  paying 
freight  for  the  goods  according  to  charterparty ; 
and  the  letter  of  advice  also  informed  the  con- 
signee that  the  consignor  had  drawn  bills  on  him 
at  three  months  for  the  value  of  the  cargo  : — 
Held,  that  the  invoice  and  bill  of  lading  sent  to 
the  consignee,  and  the  delivery  of  the  goods  to 
the  captain,  vested  the  property  in  the  consignee, 
subject  only  to  be  divested  by  the  consignor's 
right  to  stop  the  goods  in  transitu  in  case  of  the 
insolvency  of  the  other.  Walley  v.  Montgomery, 
3  East,  585  ;  7  K.  E.  526. 

The  consignor's  agent  having  obtained  posses- 
sion of  the  cargo  under  another  bill  of  lading, 
and  having  refused  to  deliver  it  up  unless  the 
consignee  would  make  immediate  payment, 
which  he  declined  doing,  but  offered  his  accept- 
ances at  three  months  in  the  manner  before 
stipulated:  —  Held,  that  the  consignee  might 
maintain  trover  against  such  agent  without 
having  tendered  payment  of  the  freight  either  to 
him  or  the  captain,  the  agent  having  possessed 
liimself  of  the  goods  wrongfully.    II). 

Jus  disponendi  Reserved.]  —  B.  sold  to  A. 
whent,  the  pricj  to  V)e  paid  by  bankers'  draft  on 
London  at  two  months,  to  be  remitted  on  receipt 
of  invoice  and  bill  of  lading,  which  B.  shipped  by 
order  of  A.,  to  be  carried  to  M.,  for  the  account 
and  at  the  risk  of  A.,  there  to  be  delivered  to  A.; 
B.  dehvered  the  wheat  to  the  master  of  the  vessel, 
who  took  possession  of  it  ;  the  master  signed  a 
bill  of  lading  to  deliver  the  wheat  to  the  order  of 
B.,  who  indorsed  such  bill  of  lading  to  A.,  and 
made  an  invoice,  and  sent  the  invoice  and  bill  of 
lading  to  A.  in  a  letter,  requiring  A.  to  remit  in 
course,  which  letter,  with  tlic  invoice  and  bill  of 
lading.  wa.s  received  by  A.  A.  having  received 
the  bill  of  lading  and  invoice,  and  having  failed 
to  remit  the  bankers'  draft,  B.  assumed  to  revoke 
and  rescind  the  sale,  and  caused  the  wheat  to  be 
stopped  in  its  passage  to  A. : — Held,  that,  by  the 
delivery  of  the  wheat  to  the  master  of  the  vessel, 
for  the  account  and  at  the  risk  of  A.,  and  the 
transmission  of  the  indorsed  bill  of  lading,  B. 
had  so  parted  with  the  property  and  right  of 
possession  as  not  to  be  entitled  to  intercept  the 
deliveiy.  Wdwhurxt  v.  Jiowlicr,  7  Man.  &  G.  882  ; 
8  Scott  (N.R.)  571  ;  12  L.  J.,  Ex.  47.->— Ex.  Ch. 

The  plaintiff,  a  merchant  at  Leeds,  contracted 
with  the  London  partner  of  a  hrni  carrying  on 
business  as  merchants  at  London  and  Odessa  for 
the  purchase  of  linseed,  to  be  paid  for  half  by 
drafts  on  the  buyer,  at  three  months  from  the 
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time  of  advice  of  the  sale  reaching  Odessa,  and 
the  remainder  at  three  months  from  the  date  of 
shipment.  The  London  partner  forwarded  the 
contract  to  the  Odessa  partner,  and  the  latter 
drew  upon  the  plaintiff  two  bills  of  exchange  on 
account  of  the  hnseed,  which  were  accepted  and 
paid  when  due.  In  order  to  fetch  the  linseed  the 
plaintiff  chartered  a  vessel,  which  was  to  proceed 
with  an  outward  cargo  to  Odessa,  and  there  take 
on  board,  from  the  agents  of  the  freighter,  the 
linseed,  and,  being  loaded,  proceed  to  HuU,  and 
deliver  the  same  to  the  order  of  the  freighter  on 
being  paid  freight.  The  vessel  having  arrived  at 
Odessa,  the  master  applied  for  the  linseed,  and 
produced  a  copy  of  the  charterparty,  when  he- 
was  informed  that  the  cargo  should  be  shipped 
in  time.  A  letter  was  also  sent  by  the  Odessa 
partner  to  the  London  partner,  informing  him  of 
the  arrival  of  the  vessel,  and  stating  that  a  por- 
tion of  the  linseed  was  reatiy  for  her.  The 
Odessa  house  commenced  loading  the  vessel,  but 
not  being  able  to  procure  the  entire  quantity  of 
linseed,  the  master  consented  to  receive  wheat 
in  substitution,  which  was  accordingly  shipped. 
When  the  loading  of  the  linseed  was  completed, 
the  Odessa  partner  wrote  to  the  London  partner, 
stating  that  he  should  have  the  bill  of  lading  by 
the  next  post.  The  Odessa  partner  afterwards 
procured  the  master  to  sign  bilLs,  making  the 
goods  deliverable  "  unto  order  or  to  assigns," 
and  indorsed  the  bills  of  lading  for  value  to  a 
third  person,  who  transferred  them  to  the  defen- 
dant : — Held,  that  there  was  no  such  delivery  of 
the  goods  as  to  vest  the  right  of  property  or 
})Ossession  in  the  plaintiff.  Ellersliaw  v.  Magniac, 
6  Ex.  570. 

B.  «Sc  Co.,  merchants  at  Liverpool,  sent  orders 
to  M.  &  Co.,  merchants  of  Charleston,  to  ship  on 
account  of  B.  &  Co.  cotton  for  the  homeward 
voyage  of  their  ship  the  "  Charlotte."  M.  &  Co. 
accordingly  made  considerable  purchases  of 
cotton,  and  shipped  it  on  board  the  vessel  of 
B.  k.  Co.  The  master  signed  tlie  bill  of  lading 
of  the  cotton  to  be  delivered  at  Liverpool,  "  to 
order,  or  to  our  assigns,  paying  for  freight  for 
the  cotton  nothing,  being  owners' property,"  and 
M.  k,  Co.  indorsed  tlie  bill  of  lading,  "  Deliver  the 
within  to  the  baidc  of  Liverpool,  or  order." 
M.  &  Co.  informed  B.  &  Co.  that  they  had  drawn 
bills  upon  them  for  the  cargo  on  their  account, 
by  the  "  Charlotte,"  and  desired  them  to  insure 
the  cotton.  M.  i:  Co.  also  sent  to  B.  &  Co.  an 
abstract  invoice,  which  stated  that  the  cotton  was 
shipped  by  M.  &  Co.  on  board  the '•Charlotte  " 
for  Liverpool,  "  by  order  and  for  account  of 
B.  &  Co.  there,  and  addressed  to  order."  M.  &  Co. 
afterwards  sent  a  full  invoice,  stating  that  the 
cotton  was  shipped  for  Liverpool  "  by  order  and 
for  account  of  B.  &  Co.  there,  and  to  them  con- 
signed." M.  &  Co.  not  having  suflicicnt  funds 
of  B.  k.  Co.  to  pay  for  the  cotton,  sold  the  bills  to 
a  bank  at  Charleston,  and  delivered  to  the  bank 
the  bill  of  lafling  so  indorsed,  as  a  security  for 
payment  of  the  bills,  which  were  dishonoured 
anil  taken  up  by  JL  &  Co.  B.  &  Co.  became 
bankrupts  before  the  arrival  of  the  vcs.scl,and  on 
itsS  arrival  M.  k.  Co.  by  their  agent  claimed  to 
stop  the  cargo  in  transitu,  and  it  was  afterwards 
stowed  in  the  warehouse  of  the  defendants  : — 
Held,  first,  that  the  property  in  the  cotton  did 
not  vest  absolutely  in  B.  k  Co.,  notwithstanding 
the  delivery  on  board  their  ship,  for  by  the  terms 
of  the  bill  of  lading  M.  k  Co.  reserved  to  them- 
selves a  jus  disponenili  of  the  goods  which  the 
master    acknowledged  by  signing    the   bill  of 
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lading,  making  the  cotton  dclivcmble  to  their 
order  or  assigns,  although  by  so  doing  the  master 
niiijht  have  "exceeded  his  authority.  Turner  \. 
Liverpool  Lochs,  G  Ex.  5i3  ;  20  L.  J.,  Ex.  393— 
Ex.  Ch, 

Held,  secondly,  that  M.  &  Co.  did  not  by  their 
indorsement  and  delivery  of  the  bill  of  lading  to 
the  bank,  divest  themselves  of  their  property  in 
or  possession  of  the  goods.     Ih. 

When  by  a  bill  of  lading  goods  are  made 
deliverable  to  the  shipper,  or  his  order,  and  not 
to  the  consignee,  the  jus  disponendi,  or  control 
over  the  property  in  the  goods  shipped,  remains 
with  the  shippers,  although  the  invoice  states 
that  the  goods  were  shipped  '-on  account  of  and 
at  the  ris'k  of "  the  consignee  ;  such  statement 
being  not  conclusive,  of  itself,  that  the  right  to 
the  possession  of,  as  well  as  the  property  in,  the 
goods  was  intended  to  be  unconditionally  passed 
to  the  consignee.  Shepherd  v.  Harrison,  40 
L.  J.,  Q.  B.  148  ;  L.  E.  5  H.  L.  116  ;  24  L.  T. 
857  ;  20  W.  R.  1  ;  1  Asp.  M.  C.  6G. 

The  burthen  of  showing  the  existence  of  a 
different  state  of  things  lies  on  the  person  who 
<;ontradicts  what  would  be  the  ordinary  legal 
^conclusion  from  the  transaction.     II). 

When  a  vendor  for  his  own  protection  takes 
and  keeps  a  bill  of  lading  making  the  goods  sold 
deliverable  to  his  own  order,  and  the  goods  are 
deliverable  by  the  contract  of  sale  on  certain 
conditions,  the  vendor  thereby  preserves  a  hold 
over  the  goods  until  the  conditions  are  fulfilled 
and  the  bill  of  lading  handed  over,  or  until  the 
vendee  oiSers  to  fulfii  the  conditions  ;  and  such 
a  hold  confers,  not  only  a  right  to  the  possession 
of  the  goods,  but  also  a  power  to  dispose  of 
them,  at  least  so  long  as  the  vendee  continues  in 
default.  Offff  v.  Shuter,  45  L.  J.,  C.  P.  44  ;  1 
G.  P.  D.  47  ■;  33  L.  T.  492  ;  24  W.  E.  100 ;  3 
Asp.  M.  C.  77— C.  A. 

Imperfect   Assignment  by  Indorsee.]  —  The 

delivery  of  a  bill  of  lading  indorsed  puts  it 
.in  the  power  of  the  indorsee  to  transfer  the 
property  to  a  bona  fide  purchaser  for  a  valuable 

.  consideration,  and  deprives  the  original  owner  of 

,  any    right    of    stoppage    in    transitu ;    but,   as 
between  the  original  parties,  the  consignor  and 

.  consignee,   the    question,  whether  the  property 
passed,  will  depend  upon  what  the  real  contract 

-.was.     Jenhyns  v.  Ushorne,  8  Scott  (N.R.)  505  ;  7 

3Ian.  &  t>.  678  ;  13  L.  J.,  C.  P.  196. 

A.,  of  London,  had  ordered  beans  of  B.  &  C, 

.of  Leghorn,  through  D.,  their  agent.     B.  &  C. 

-.diipped  more  than  the  quantity  ordered,  and 
.drew  two  bills  on  A. — one  for  the  quantity 
ordered,  and  the  other  for  the  residue  :  and  they 
transmitted  those  bills  to  A.  through  D.,  with  a 
letter  of  advice  and  an  indorsed  bill  of  lading  for 
the  whole  cargo.  A.  accepted  the  bill  for  the 
beans  ordered,  but  declined  to  take  the  residue 
or  to  accept  the  bill  drawn  against  them.  D. 
consented  to  take  the  residue,  and  A.  thereupon 
wrote  a  letter  to  him  acknowledging  such  residue 
to  be  his,  and  inclosed  an  order  to  the  captain  to 
deliver  them  to  D.  D.  thereupon  handed  over 
the  bill  of  lading  to  A.  D.  accepted  the  bill 
drawn  against  the  residue  of  the  cargo,  and  paid 
it  at  maturity.  Before  the  arrival  of  the  ship 
D.  sold  the  residue  to  E.,  who  accepted  a  bill  for 
the  amount  di-awn  by  B.,  who  happened  to  be  in 
London,  and  handed'to  E.  A.'s  letter  and  delivery 
order.  E.  afterwards  applied  to  E.  for  an 
advance  of  cash,  and  handed  over  to  him  such 
letter  and    delivery  order :   and    F.  gave    his 
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acceptance  to  E.  for  the  amount  of  cash  required. 
Before  E.'s  acceptance  became  due,  and  before 
the  arrival  of  the  ship,  E.  stopped  payment  : — 
Held,  that  D.  might  stop  the  residue  not  taken 
by  A.  in  transitu,  and  that  the  delivery  order 
given  by  A.  was  not  equivalent  to  a  bill  of 
lading.     Ih. 

Where  no  Property  in  Indorser.] — Unless  the 

indorser  of  a  bill  of  lading  really  and  bona  fide 
has  property  in  the  goods  at  the  time  of  indorse- 
ing  it,  the  Bills  of  Lading  Act  (18  &  19  Vict, 
c.  Ill)  passes  no  property  to  the  indorsee,  and 
upon  the  intervention  of  the  true  owner  the 
latter  is  entitled  to  receive  the  goods  from  the 
shipowner,  who  is  thereupon  relieved  from  the 
liability  of  delivering  them  according  to  the  bill 
of  lading.  Finlay  v.  Liverpool  and  Great 
Western'~SteamsMp  Co.,  23  L.  T.  251. 

Knowledge  of  Assignee  of  previous  Transfer.] 
— If  A.  has  an  equitable  title  to  goods  on  board 
a  ship,  and  B.,  knowing  of  such  a  title,  gets  an 
indorsement  of  the  bill  of  lading,  he  cannot 
recover  such  goods  in  an  action  of  trover,  but  the 
captain  will  be  justified  in  delivering  the  goods 
to  A.    Dicli  V.  Lumsden,  Peake,  251. 

Wrongful  Delivery  under,  by  Captain.] — The 

consignor  of  goods  abroad,  upon  a  receipt  of 
orders  from  a  correspondent  here,  shipped  goods 
on  account  and  at  the  risk  of  the  consignee,  and 
took  bills  of  lading  from  the  captain  making  the 
goods  deliverable  to  the  consignor's  own  order, 
and  transmitted  one  of  such  bills  unindorsed  with 
the  invoice  to  the  consignee,  inclosed  in  a  letter, 
informing  him  that  he  had  drawn  upon  him  for 
the  amount,  which  he  doubted  not  would  meet 
due  honour,  and  close  the  account,  and  the  con- 
signor, by  way  of  precaution,  also  sent  another 
bill  of  lading  indorsed  to  his  own  agent : — Held, 
that  upon  the  shipment,  on  accoimt  and  at  the 
risk  of  the  consignee,  the  property  in  the  goods 
vested  in  him,  subject  only  to  be  divested  by  the 
consignor's  stopping  them  while  in  transitu,  and 
that  upon  the  arrival  of  the  goods,  the  consignee 
having  obtained  possession  of  them  from  the 
captain  by  the  production  of  his  indorsed  bill  of 
lading,  the  property  became  absolute  in  the  con- 
signee, however  wrongfully  parted  with  by  the 
captain  without  authority  from  the  shipper,  and 
however  liable  the  captain  might  be  to  him  on 
that  account.  Co.ce  v.  Harden,  4  East,  211  ;  1 
Smith,  20  ;  7  E.  E.  570. 

London  Dock  Company— Delivery  of  Wine — 
Legal  Owner  or  Holder  of  Bill  of  Lading.] — By 

a  printed  regulation  of  the  London  Dock  Com- 
pany orders  for  delivery  cannot  be  acted  upon 
unless  signed  by  the  party  in  whose  name  the 
goods  stand  in  the  company's  books,  or  by  a 
person  duly  authorised,  in  writing  under  the  hand 
of  the  principal,  to  sign  them.  Wine  was  entered 
in  the  books  of  the  company  in  the  name  of  S., 
clerk  to  W..  but  the  bills  of  lading  were  in  the 
hands  of  H..  the  consignee  of  the  wine.  The 
wine  not  having  been  approved  by  W.,  H.  agreed 
to  take  it  back,  and  apphed  to  W.  to  return  a 
part  of  it  ;  but  W.  refused  to  do  so  until  his 
acceptance  for  the  wine  should  be  returned  to 
him.  H.  then  exhibited  the  bills  of  lading  to 
the  company,  which  informed  W.  that  it  would 
deliver  the'  wine  to  H.  unless  it  should  be 
restrained  from  so  doing.  W.  and  S.  thereupon 
filed  a  bill  against  the  company  and  H.  for  an 
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iujunction  to  restrain  the  eompany  from  deliver- 
ing the  wine  to  H.  without  the  written  order  of 
"wTand  S.,  or  one  of  them,  and  praying  that  the 
company  and  H.  might  be  ordered  to  pay  the 
costs  of  the  suit :— Held,  that  as  the  legal  title 
to  ithe  wine  was  in  H.  by  virtue  of  the  bill  of 
lading,  the  company  was  entitled  to  its  costs, 
which,  under  the  circumstances  of  the  case,  were 
ordered  to  be  paid  equally  by  W.  and  S.  and  H., 
W.  and  S.  and  H.  also  bearing  their  own  costs 
■equally.  Wrlqht  v.  London  Dock  Co.,  5  Jur. 
(N.s.)  1411— L.JJ. 

"Passing  of  Property"  in  Goods — Indorse- 
.meiit  by  Way  of  Pledge.] — The  mere  indorse- 
ment and  delivery  of  a  bill  of  lading  by  way  of 
pledge  for  a  loan  does  not  pass  "  the  property  in 
the  goods"'  to  the  indorsee,  so  as  to  transfer  to 
liim  all  liabilities  in  respect  of  the  goods  within 
the  meaning  of  the  Bills  of  Lading  Act  (18  & 
I'j  Vict.  c.  Ill),  s.  1.  Sc'wcll  T.  Burdick,  54 
L.  .J.,  Q.  B.  156  ;  10  App.  Cas.  74  ;  52  L.  T.  445  ; 
33  W.  K.  461  ;  5  Asp.  M.  C.  376— H.  L.  (E.) 

Goods  were  shipped  to  a  foreign  port  under 
bills  of  lading  making  the  goods  deliverable  to 
the  shipper  or  assigns.  After  the  goods  had 
arrived,  and  been  warehoused,  the  shipper 
indorsed  the  bills  of  lading  in  blank,  and 
•deposited  them  with  the  indorsees  as  security  for 
a  loan.  The  indorsees  never  took  possession  of 
or  dealt  with  the  goods  -.—Held,  that  "  the  pro- 
perty" in  the  goods  did  not  "pass"  to  the 
indorsees  within  the  meaning  of  the  Bills  of 
Lading  Act  so  as  to  make  them  liable  in  an 
.action  by  the  shipowner  for  the  freight.     Ih. 

Liability  for  demurrage  under  a  bill  of  lading 
is  imposed  on  the  holder  by  way  of  security  only 
who  presented  the  bill  and  demanded  the  delivery. 
Allen  V.  Coltart,  52  L.  J.,  Q.  B.  686  ;  11  Q.  B.  U. 
782  ;  48  L.  T.  944  ;  31  W.  R.  841  ;  5  Asp.  M.  C.  104. 

Adverse  Claimants  to  Goods— Interpleader.] — 

'Captain  of  ship  may  lil''  int(;i)ileadi-r  where 
parties  claim  adversely  under  bill  of  lading  ;  but 
■otherwise  where  paramount  to  it.  Loioe  v. 
Jllchardmm,  3  Madd.  277. 

Hypothecation  Note— Delivery  Order— Pro- 
perty in  Goods — Trover — Pledge.] — In  an  action 
for  wrongfully  depriving  the  plaintiffs  of  goods, 
it  aijpeared  that  the  goods  had  been  consigned 
to  England  from  a  colony.  The  bills  of  lading 
jirovided  that  the  goods  were  to  be  delivered  to 
tlie  order  of  the  consignor  or  his  assigns.  Tlie 
consignor  tlrew  bills  of  exchange  on  the  con- 
signee against  the  consignment,  and  sold  the 
bills  of  exchange,  with  the  bills  of  lading 
annexed,  whicli  he  hiid  indorsed  in  blank,  to 
a  colonial  bank,  who  sent  them  to  a  liank  in 
London,  with  a  hypothecation  note  empowering 
the  London  bank  to  sell  the  goods  if  the  bills  of 
exchange  were  not  accepted  or  not  paid  at 
maturity.  The  goods  arrived  in  England,  and 
were  delivered  to  the  defendants,  who  were  a 
lailway  comi)any,  to  be  delivered  to  the  order  of 
the  .shipowners.  The  consignee  paid  the  freight 
and  other  .ship])ing  charges  and  accepted  tlie 
bills  of  exchange,  but  before  the  bills  became 
due,  he  induced  the  defendants  wrongfully  to 
deliver  the  goods  to  him  without  producing  a 
delivery  order  from  the  shipowners.  AVheii  the 
bills  Ijecame  due  the  consignee  requested  the 
plaintiiTs  to  advance  the  money  and  take  up  tlie 
bills.  They  did  so,  and  received  the  bills  of 
exchange  and    the    bills    of    lading    from  the 


London  bank,  and  ultimately  obtained  delivery 
orders  from  the  shipowners  in  exchange  for  the 
bills  of  lading.  When  they  presented  the 
delivery  orders  to  the  defendants  they  found 
that  the  goods  had  already  been  given  up  to  the 
consignee,  and  they  thereupon  commenced  the 
present  action  : — Held,  first,  that  the  plaintiffs 
must  be  taken  to  be  pledgees  of  the  goods,  and 
had  therefore  a  property  sufficient  to  entitle 
them  to  maintain  the  action  independently  of 
the  BiUs  of  Lading  Act.  Secondly,  that  the 
plaintiffs'  right  of  action  was  not  affected  by 
the  fact  that  at  the  date  of  the  wrongful  delivery 
they  had  not  acquireil  their  title  to  the  goods. 
Brixtol  Banli  v.  Midland  Bailway,  61  L.  J., 
Q.  B.  115  ;  [1891]  2  Q.  B.  653  ;  65  L.  T.  234  ;  40 
W,  E.  148  ;  7  Asp.  M.  C.  69— C.  A. 

"Contents  Unknown" — No  Evidence  of  Pro- 
perty in  Consignee.] — If  the  bill  of  lading  con- 
tains the  words  "  contents  unknown,"  so  that  it 
does  not  amount  to  a  receipt  for  any  goods  in 
particular,  it  is  not  by  itself  evidence  either  of 
the  quantity  of  the  goods  or  of  property  in  the 
consignee.  Haddoio  v.  Parry,  3  Taunt.  305  ;  12 
R.  E.  666. 

Bill  of  Lading  sent  with  Bill  of  Exchange — 
Conversion  of  Goods — Measure  of  Damages.]— 
A  shipload  of  timber  having  been  consigned  to 
the  clefendants,  the  shipper  sent  the  bill  of 
lading  and  other  shipping  documents,  and  also 
a  bill  of  exchange,  to  the  plaintiffs  in  the  usual 
com-se  of  business,  to  cover  advances  made  by 
them  to  him.  The  jilaintiffs  handed  the  shipping 
documents  and  bill  of  exchange  to  agents  who 
acted  for  them  and  for  the  defendants.  The 
agents,  at  the  plaintiffs'  retpiest,  forwarded  the 
bill  of  exchange  to  the  defendants  to  be  accepted 
by  them.  Shortly  afterwards  the  defendants 
informed  the  agents  that  the  cargo  was  out  of 
condition,  and  that  they  could  not  accept  it  as 
it  then  was.  The  agents  replied  tliat  the  defen- 
dants should  cither  lelurn  the  bill  accepted  or 
the  shipping  documents.  'J'his  the  detemlants 
refused  to  do,  as  they  had  paid  part  of  the 
freight  and  intended  to  take  jjossession  of  the 
cargo.  Subsequently  they  stated  that  they  had 
been  compelled  by  the  dock  companj'  to  remove 
the  cargo,  but  that,  if  the  agents  would  repay 
them  tiie  freight  and  certain  cluirgcs,  and  their 
profits  on  jjart  of  the  cargo  which  they  had  sold, 
theywoulil  return  the  shijiping  documents.  The 
agents  replied  that  tin;  matter  must  be  left  in 
the  hands  of  the  plaintilVs,  the  owners  of  the 
cargo.  The  defendants  then  returned  to  the 
agents  the  bill  of  exchange  unaccepted,  but 
retained  the  bill  of  lading  as  security  against 
the  freight  and  ciiarges  ;  ollVring  to  give  it  up 
upon  payment  of  tiie  freight  and  charges. 
Thereupon  the  plaintiffs  l)roug]it  an  action 
against  the  defendants,  claiming  that  they 
sliould  be  ordered  to  accept  and  deliver  up  the 
bill  of  exchange;  and  a  declaration  that  until 
such  acceptance  an<l  delivery  they  were  not 
entitled  to  retain  tlie  bill  of  lading  ;  and  asking 
for  a  receiver,  an  injunction  and  damages.  The 
action,  owing  to  the  delay  of  both  parties,  did  not 
come  on  for  hearing  fur  four  years  :— Held,  that 
the  defendants,  iiaviiig  refused  to  accept  the  bill 
of  exchange,  were  boun<l  to  return  the  shipping 
documents ;  and  that  tiieir  taking  jiossession 
of  and  dealing  with  tln'  cargo  was  wrongful  ;  and 
that  the  plaintiffs  v. •■re  entitled  to  damages, 
namely,  the  value  of  ili'-  cargo,  less  freight  and 
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charjrcs  of  selling  part  of  the  cargo  ;  and  to 
further  damages  in  the  nature  of  interest  for 
being  kept  out  of  possession  of  the  cargo,  at  the 
rate,  under  the  circumstances  of  delay  in  the 
action,  of  2^  per  cent.  Mcio  v.  Paijnc,  53  L.  T. 
982  ;  5  Asp?  M.  C.  515, 

c.  Conditionally — Drawn  against  Bills  of 
Exchange. 

Effect  of.] — P.  shipped  600  tons  of  umber  upon 
a  vessel  chartered  for  the  plaintiff.  The  bill  of 
lading  made  the  umber  deliverable  to  the  order 
of  P.  or  assigns.  The  plaintifE  insured  the  umber. 
A  bill  of  exchange  drawn  by  P.  on  the  plaintiif, 
■which  had  been  discounted  by  the  defendants,  to 
whom  the  bills  of  lading  had  been  transferred, 
having  been  refused  acceptance,  a  second  bill  was 
drawn  by  P.  to  the  order  of  C.  on  the  plaintiff, 
and  was  given  to  the  defendants  in  exchange  for 
the  first  bill,  upon  the  terms  that  the  plaintifE 
should  accept  and  pay  the  second  bill  against  the 
delivery  of  the  bill  of  lading.  The  umber  and 
the  bill  of  exchange  reached  their  destination  at 
the  same  time,  but  the  plaintifE  declined  to 
accept  the  bill.  The  umber  was,  therefore, 
entered  at  the  custom  house  in  the  defendants' 
name.  Subsequently  the  plaintifE  tendered  the 
amount  of  the  bill  of  exchange  and  demanded 
the  bill  of  lading,  but  the  defendants  refused  to 
give  up  the  bill  of  lading  ;  the  plaintifE  offered  a 
guarantee  for  the  freight,  which  offer  was  not 
accepted  by  the  defendants,  and  they  sold  the 
cargo  : — Held,  in  an  action  by  the  plaintiff  for 
the  value  of  the  umber  so  sold  by  the  defendants, 
that  the  property  in  the  umber  passed  to  the 
plaintifE,  and  therefore  that  the  plaintifE  was 
entitled  to  recover.  Mirabita  v.  Imperial  Otto- 
man Bank,  47  L.  J.,  Ex.  418  ;  3  Ex.  D.  164  ; 
38  L.  T.  597  ;  3  Asp.  M.  C.  591. 

K.  &  Co.,  merchants  in  New  Orleans,  purchased 
with  their  own  money  corn,  as  agents  for  the 
plaintifE  in  England,  for  the  price  of  which  they 
drew  bills  of  exchange  upon  the  plaintifE,  which 
he  accepted.  The  corn  was  shipped  under  bills 
of  lading,  making  it  deliverable  to  K.  &  Co.  or 
their  order,  and  invoices  and  a  letter  of  advice 
were  forwarded  to  the  plaintifE,  stating  that  the 
com  was  shipped  on  his  account.  The  bills  of 
exchange  drawn  upon  the  plaintifE  were  pur- 
chased for  their  full  amount  by  the  defendant, 
of  K.  &  Co.,  who  indorsed  and  delivered  to  them 
the  bills  of  lading  as  a  security  for  the  due  pay- 
ment of  the  biUs  of  exchange,  with  a  power  of 
sale  in  case  of  non-payment.  On  the  day  when 
the  bills  of  exchange  fell  due,  the  plaintifE  ofiEered 
payment  to  the  holder  of  them,  but  the  bills 
being  accidentally  mislaid,  the  money  was  not 
then  received,  but  he  was  desired  to  pay  the 
following  morning,  which  he  was  unable  to  do  : 
and  the  bills  had  never,  in  fact,  been  paid.  The 
defendant  having  sold  the  com  under  the  power, 
the  plaintifE  brought  trover  :  —  Held,  that  he 
could  not  recover,  as  by  the  indorsement  of  the 
bills  of  lading  to  the  defendant  a  special  property 
passed  to  him  in  the  corn,  subject  to  which  the 
plaintifE  had  a  general  property  by  the  invoice 
and  letter  of  advice,  and  that  the  offer  of  pay- 
ment by  the  plaintifE  did  not  discharge  the 
plaintifE  from  his'  duty  to  pay  the  bills  before 
the  right  to  the  possession  of  the  corn  attached. 
Jcnk>/m  V.  JBnnv7i,  14  Q.  B.  496  ;  19  L.  J.,  Q.  B. 
286;  14  Jur.  505. 

The  plaintiffs,  merchants  at  New  York,  by 
direction  and  on  account  of  B.,  forwarded  to  the 


defendant,  a  commission  agent  at  Hull,  employca 
by  B.,  the  invoices  and  bills  of  lading  of  two 
cargoes,  against  which  they  drew  upon  the 
defendant  bills  which  he  accepted  and  paid. 
The  defendant  sold  the  cargoes,  which  did  not 
realise  enough  to  cover  his  acceptances.  The 
plaintiffs  afterwards,  and  by  direction  of  B., 
forwarded  to  the  defendant  the  invoice  and  bill 
of  lading  of  another  cargo  which  had  been  pur- 
chased by  B.  with  money  supplied  by  the 
plaintiffs,  and  the  bills  of  lading  of  which  had 
been  specially  indorsed  to  them  as  a  security, 
and  were  by  them  specially  indorsed  to  the 
defendant ;  the  plaintiffs  at  the  same  time  stating 
that  they  had,  by  direction  of  B.,  drawn  upon 
the  defendant  for  part  of  the  price.  The  defen- 
dant, without  knowing  that  the  plaintiffs  had 
made  advances  to  B.,  took  the  bill  of  lading, 
disposed  of  the  cargo,  and  placed  the  proceeds 
to  the  credit  of  B.  : — Held,  that  the  defendant 
was  not  bound  as  between  himself  and  the 
plaintiffs  to  accept  the  bills  drawn  against  the 
last  cargo,  because  no  privity  could  arise 
between  the  plaintiff's  and  the  defendant  except 
by  express  contract,  and  the  indorsement  of 
the  bill  of  lading  by  the  plaintiffs  to  the  defen- 
dant, and  his  receiving  it  and  disposing  of  the 
cargo,  did  not,  under  the  circumstances,  create 
such  a  contract.  Dej}perma/i  v.  Hubbersty,  17 
Q.  B.  767. 

A.  consigned  goods  to  B.  abroad,  and  ordered 
a  cargo  in  return,  for  which  he  sent  his  own 
ship.  The  return  cargo  was  delivered  to  A.'s 
captain,  B.  stating  it  to  be  "  on  A.'s  account,  as 
A.'s  own  goods,  and  to  be  delivered  to  A."  The 
return  cargo  consisting  of  more  goods  than  the 
proceeds  of  those  consigned  to  B.,  B.  drew  bills 
on  A.  for  the  difference,  which  he  sent  to  his 
agent  with  a  bill  of  lading  di-av^Ti  in  blank,  and 
desiring  the  agent,  in  case  of  A.'s  refusal  to 
accept  the  bills,  to  indorse  the  bill  of  lading  to 
C. ;  A.  refused  to  accept  the  bills,  and  the  bill  of 
lading  was  accordingly  indorsed  to  C.  The  ship 
arrived,  and  C.  demanded  the  cargo,  as  indorsee 
of  the  bill  of  lading  ;  the  captain,  however, 
refused,  and  delivered  them  to  A.,  who  deposited 
them  with  D.  as  his  warehouseman  ;  D.  then 
received  notice  from  B.  to  hold  the  goods  for  B. 
as  his  property  ;  in  consequence  of  which  D. 
refused  to  redeliver  them  to  A.  In  an  action  of 
trover  by  A.  against  D. : — Held,  that  D.  was  not 
estopped  by  having  received  the  goods  as  ware- 
houseman of  A.  from  setting  up  the  claim  of  a 
third  person  as  a  defence,  supposing  that  claim 
to  be  a  good  one,  and  that  though  the  goods 
might  have  been  delivered  to  the  captain,  on 
condition  of  A.'s  accepting  the  bills,  yet,  as  no 
such  condition  was  imposed  at  the  time  of  the 
delivery,  that  the  delivery  was  complete,  and 
vested  the  property  absolutely  in  A.  Ogle  v. 
Atkinson,  1  Marsh.  323  ;  5  Taunt.  759  ;  15  K.K. 
647. 

A  continental  bank,  having  contracted  to  sell 
and  ship  1,400  quarters  of  rye,  to  be  paid  for  by 
an  acceptance  at  three  months,  put  the  rye  on 
board  the  "Agatha."  The  vessel  proved  to  be 
capable  of  containing  from  200  to  300  quarterg 
more  grain  than  the  quantity  shipped,  and  there- 
fore the  bauk  filled  uj)  the  vacant  space  with 
maize.  One  biU  of  lading  only  was  given  for 
the  cargo,  and  the  bank  wrote  on  the  24th  April 
to  the  purchasers,  with  the  invoices  and  drafts  : 
"  The  maize  is  on  the  same  bill  of  lading  'as  the 
rye  ...  as  there  would,  no  doubt,  be  a  loss  on 
the  maize,  we  presume  you  will  wish  to  leave  it 
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for  account  of  shippers  ;  but  if  you  will  accept 
the  bill  we  will  get  an  undertaking  from  the 
bank  to  hold  you  harmless  for  so  doing."     The 
purchasers,   who  had  made  a   sub-sale  of   the 
cargo,  replied  :  "  The  drafts  and  invoices  of  this 
cargo  are  to  hand,  and  we  observe  that  the  bills 
of  lading  are  in  the  hands  of  the  .  .  .  bank. 
We  think  ...  we  are  entitled  to  ask  a  guarantee 
from  the  bank  that  the  'Agatha'  shall  deUver 
the  weight  specified  in  the  invoice.     Would  you 
have  the  kindness  to  ask  the  bank  for  this,  and 
telegraph  to  us  .  .  .  their  acquiescence,  or  the 
contrary.     We  would  be  obliged  also  by  a  copy, 
or  the  original,  of  the  charterparty,  and  copy  of 
the  bill  of  lading  for  our  government.  We  leave, 
as  you  suggest,  the  maize  to  the  shippers ;  the 
transaction  in  rye  is  a  very  bad  one.     We  return 
you  inclosed  draft  invoices  of  maize."     On  the 
Sth  May  the  purchasers  refused  to  accept  the 
bill  of  exchange  for  the  rye,  upon  the  ground 
that  the  bank  iiad  not  given  them  a  proper  bill 
of  lading.     In  an  action  for  such   non-accept- 
ance : — Held,  that  the  purchasers  had,  by  a  new 
agreement,  waived  any  objection  to  the  bill  of 
lading  in  respect  of  the  maize  being  included 
therehi,   and   were   therefore   liable.     Imperial 
Ottoman  Bank  v.  Coiva>i,  31  L.  T.  336— Ex.  Ch. 
In  1845  the  defendants,  commission  agents  in 
London,   wrote  to  the  plaintiffs,   merchants  at 
Madras,  as  follows  :  "  At  the  request  of  K.  and  L. 
of   Glasgow,  we  beg  to  open  a  credit  in  your 
favour  to  the  extent  of  1,.500Z.,  to  be  applied  to 
the  execution  of  an  order  they  have  given  you 
for  Madras  handkerchiefs,  and  for  costs  of  which, 
as  produced,  you  draw  on  us  at  the  customary 
date,  on  forwarding  bills  of  lading  to  our  order." 
In  consequence  of  this  letter,  two  orders  given 
by  K.  and  L.  were  executed  by  the  plaintiffs, 
who  forwarded  the  goods  and  bills  of  lading  to 
the  defendants,  and  they  accepted  and  paid  bills 
drawn  on  them  in  accordance  with  the  letter. 
In  February,  1847,  K.  and  L.  wrote  to  the  plain- 
tifEs,  inclosing  patterns  for  a  third  order,  and 
saying,  "  You  will  draw  for  cost,  and  consign 
goods  as  before."     The  plaintiffs  executed  this 
order,  and  on  the  21st  of  August  shipped  the 
goods  on  account  of  K.  audi  L.,  and  sent  to  the 
defendants  the  invoice  and  bill  of  lading  inclosed 
in  a  letter,  saying,  "  We  have,  as  usual,  drawn 
upon  you  at  six  months  for  the  equivalent  of 
the  amount  of   invoice."      The   bill  of   lading 
stated  the  goo<ls  to  have  been  "shipped  by  tiic 
plaintiflEs,  and  to  be  deliverable  to  the  defendants 
or  their  assigns,  on  payment  of  freight."     The 
invoice  stated  that  the  goods  were  consigned  to 
the  defendants  on  account  and  risk  of  K.  and  L. 
The   letter  containing    the   bill    of  lading  and 
invoice  was  received  by  the  defendaiitsdn  tlic 
26th  of  August,  and  the  goods  arrived  in  London 
on  the  21st  of  OctolKX.     On  the  same  day  the 
plaintiffs'  agent  received  a  bill  drawn  against 
the  goods,  and  presented  it  to  the  ilefendants  for 
accej)tancc,  but  they  refused  to  accept  it.     On 
the  27th  of  October  K.  and  L.  stopped  i)ayment. 
The    goods  were    received    V)y   the    delVndanls 
under  the  bill  of  lading,  and  sold,  aTid  tlx;  pro- 
ceeds retained  by  them.     On  the  4th  of  March, 
1848,  the  plaintiffs  gave  the  defendants  notice 
that  they  <-laimcd  to  stop  the  goods  in  transitu, 
the  defendants   having    refused   to  accept   the 
bills;  and  the  plaintiffs  subsequently   brought 
an  action  to  recover  the  proceeds  of  the  sale  : — 
Held,  first,  that  it  was  a  question  for  the  judge, 
and  not  for  the  jury,  to  decide  whether,  under 
the  circumstances,   the  property  in  the  goods' 


vested  absolutely  in  K.  and  L.,  or  merely  condi- 
tionally on  the  acceptance  of  the  bill  by  the 
defendants.  Xey  v.  Cotesworth,  7  Ex.  595  ;  22 
L.  J.,  Ex.  4. 

Held,  secondly,  that  the  contract  was  not 
subject  to  the  condition,  either  precedent  or 
subsequent,  that  the  defendants  should  accept 
the  bill,  but  that  the  property  in  the  goods 
vested  absolutely  in  K.  and  L.  upon  the  delivery 
on  board  the  ship,  and  transmission  of  the  bill 
of  lading  to  the  defendants.     lb. 

Held,  also,  that  if  the  plaintiffs  had  intended 
to  preserve  their  right  of  property  in  the  goods 
until  the  bill  was  accepted,  they  should  have 
transmitted  the  bill  of  lading  indorsed  in  blank 
to  an  agent,  to  be  delivered  over  only  in  case 
the  bill  was  accepted.    lb. 

Representation  that  Bills  would  be  Accepted 
— Eight  to  Bills  of  Lading.] — An  agent  and 
manager  of  a  London  lirni,  who  resided  in 
Sweden,  assured  a  merchant  there  about  to  draw 
bills  on  that  firm  that  the  bills  would  be  accepted  ; 
whereupon  bills  of  lading  for  timber  were  sent  to 
the  London  firm  and  bills  were  drawn  against 
them  : — Held,  that  this  assurance,  though  acted 
on,  was  not  to  be  treated  as  equivalent  to  an 
acceptance  of  the  bills,  so  as  to  vest  in  the  London 
firm  legal  rights  as  from  the  time  of  the  assur- 
ance given.  Hoarc  v.  Drenser,  7  11.  L.  t'as.  290  ; 
28  L.  J.,  Ch.  611  ;  5  Jur.  (N.s.)  371 ;  7  W.  H.  374. 

Part  of  the  timber  did  not  arrive  :  the  agent 
having  obtained  the  .shipping  documents  from  a 
purchaser  to  whom  he  had  sold  it,  and  who  had 
accepted  the  bills,  by  stating  that  he  would 
return  them,  which  he  did  not  do  : — Held,  not 
entitled  to  retain  them,  he  having  misled  the 
purchaser  into  accepting  the  bills.     lb. 

Carrier  Setting  np  Jus  tertii.  ] — A.,  who  re- 
sided at  Manchester,  contracted  to  buy  of  B.  at 
Dumfries  a  quantity  of  oak-bark,  to  be  shipped 
for  delivery  at  liiverpool.  B.  accordingly  shipped 
the  bark,  "to  be  delivered  at  Liverpool  to  the 
defendants,  who  were  wharlingers  and  carriers 
there,  to  be  by  them  forwarded  to  A.  at 
Manchester.  The  bark  was  to  be  paid  for  in 
cash,  and  B.  sent  a  bill  of  lading,  making  it 
deliverable  to  A.  or  his  assigns,  togetlier  witii 
a  bill  of  exchange  payable  on  demand,  through 
his  bankers,  to  the  JIanchcsteraiid  S;dl"ord  Bank, 
with  instructions  to  present  the  bill  for  accept- 
ance. The  bank  at  Manchester  was  unable  to 
find  A.,  and  accordingly  they  returned  the  bill  of 
lading  and  draft  to  15.  Before  the  bill  of  lading 
had  Ijcen  so  ii;tiirned.  ?,.,  wlio  was  at  I>iverpool 
when  tiic  bark  arrived  there,  believing,  from  the 
representations  of  an  agent  of  the  plaintiff  (who 
had  bought,  the  bark  of  A.),  that  the  bill  of 
lading  had  been  duly  handed  over  to  A.,  assented 
to  the  bark  being  delivered  to  the  defendants  for 
the  purpose  of  its  lieing  carried  to  Manchester 
for  the  plaintiff;  but,  upon  subsequently  dis- 
covering that  A.  had  not  got  the  bill  of  ladingor 
paid  for  the  bark,  B.  claimed  and  received  it 
from  the  defendants  ;— Held,  that,  under  the 
circumstances,  the  property  in  tlie  bark  never 
passed  to  A.,  and  consequently  that  B.  had  a 
right  to  countermand  the  delivery  ;  ami  that  it 
was  competent  to  the  dcfiMxlants,  notwithstand- 
ing that  thev  had  received  the  bark,  to  be  carried 
for  the  plaintiff,  to  set  up  the  title  of  B.  in  an 
action  brought  against  them  by  the  plaintiff. 
Sheridan  y.Acw  Quay  Co.,  i  C.  B.  (n.s.)  618  ; 
28  L.  J.,  C.  P.  58  ;  5  Jur.  (N.S.)  248. 
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Accompanying  Bills  of  Exchange.]— AVhen  a 

Lill  vi  huliiiu-.  an.l  :i  bill  of  exchange  to  cover 
llie  uoods  inchulod  in  the  bill  of  lading,  are  sent 
in  aletter  to  a  vendee  of  the  goods,  it  is  a  well- 
miderstood  rule  that  the  bill  of  exchange  must 
be  accepted,  or  the  bill  of  lading  cannot  be 
retained.  Shepherd  v.  Harrisun,  40  L.  J.,  Q.  B. 
H8  ;  L.  R.  5  H.  L.  116  ;  24  L.  T.  857  ;  20  W.  E. 
1  ;  1  Asp.  M.  C.  Gti— H.  L.  (E.) 

When  the  bill  of  exchange  is  not  accepted,  but 
the  bill  of  lading  is  retained,  the  bill  of  lading, 
acquired  in  that  manner,  gives  no  right  of 
property  to  the  person  so  acquiring  it.     lb. 

It  is  not  necessary  for  the  shipper  to  advise 
the  consignee  expressly  that  he  is  not  to  use  the 
bill  of  lading  unless  he  accepts  the  bill  of 
exchange.     lb. 

Where  A.  having  sent  orders  to  his  correspon- 
dents abroad  to  ship  cargoes  of  wheat,  afterwards 
withdrew  his  orders,  but  his  correspondents, 
nevertheless,  shipped  a  cargo  of  wheat  on  his 
account  and  at  his  risk,  sending  with  it  an 
indorsed  bill  of  lading  enclosed  to  A.,  informing 
him  of  their  having  drawn  bills  on  their  agents 
in  town  for  the  ammmt,  and  requesting  him  to 
furnish  funds  for  their  acceptance,  which  bills 
were  afterwards  dishonoured,  A.  giving  orders 
not  to  accci)t  them  :— Held,  that  no  property 
vested  in  A.  to  enable  him  to  receive  the  goods, 
he  not  having  accepted  the  bills  drawn  upon 
the  agents  in  town.  Brandt  v.  Bowlby,  2  B.  &  Ad. 
<J32  ;  1  L.  J.,  K.  B.  14. 

Proof  in  Bankruptcy— Amount  Due  on  Bills.] 

A  party  accepted  bills  to  meet  goods  consigned 

to  him.  The  acceptances  were  made  payable 
"on  delivery  of  the  bills  of  lading."  The  bills 
of  lading  remained,  with  the  bills  of  exchange,  in 
the  possession  of  the  bank  who  had  discounted 
the  latter  for  the  drawers  :— Held,  on  the  bank- 
ruptcy of  the  acceptor,  that  the  goods  were 
part  of  his  estate,  which  the  bank  held  as 
security  for  their  debt,  and  therefore  that  the 
bank  could  only  prove  for  the  amount  due  on 
the  bills  of  exchange  after  deducting  the  value 
of  the  goods.  Brett,  Bx  parte,  Howe,  In  re, 
40  L.  J.,  Bk.  54  ;  L.  R.  6  Ch.  838  ;  25  L.  T.252  ; 
19  \V.  R.  1101. 

Bight  on  Transfer.]  —  Corn  merchants  in 
Cf.litornia  agreed  to  send  cargoes  of  wheat  to  a 
miller  in  Ein^land,  the  reimbursement  to  be  by 
his  acceptance  against  bill  of  lading.  The  corn 
merchants  shipped  a  cargo,  and  made  out  the 
bill  of  lading  in  six  parts.  Three  parts,  with 
corresponding  bills  of  exchange  drawn  on  the 
miller  for  the  price  of  the  cargo,  were  indorsed 
by  the  corn  merchants,  and  transferred  to  a 
Californian  bank  for  valitable  consideration. 
These  bills  of  exchange  were,  with  the  bills  of 
lading  annexed,  accepted  by  the  miller.  One 
indorsed  part  of  the  bill  of  lading  was  inad- 
vertently sent  by  the  corn  dealers  to  the  miller, 
and  by  him  transferred  to  an  English  bank  for 
valuable  consideration.  The  bills  of  exchange 
-were  not  met  by  the  miller :— Held,  that  the 
corn  merchants  were  entitled  to  deal  as  they  did 
with  the  cargo  by  transferring  the  bills  of  lading  ; 
that  the  English  bank  could  not,  under  the  cir- 
cumstances, claim  as  holders  of  the  bill  of  lading 
without  notice  ;  and  that  the  English  bank 
had  no  priority.  Gilbert  v.  Guigmn,  L.  R.  8 
Ch.  10  :  27  L.  T.  733  ;  21  W.  E.  281  ;  1  Asp. 
M.  C.  498. 


Stoppage  in  transitu^Bill  of  Lading,  to  what 
Extent  Negotiable.] — B.,  a  Dantzic  merchant, 
sold  wheat  to  W.,  an  Amsterdam  merchant,  to^ 
be  paid  for  by  drafts,  to  be  drawn  by  B.  on  C,  a 
London  merchant,  against  bills  of  lading.  W. 
was  in  fact,  though  that  was  not  disclosed  to  B.,. 
acting  for  P.,  another  London  merchant.  W. 
wrote  to  C,  opening  a  credit  on  account  of  P.,  in 
favour  of  B.,  to  be  drawn  on  against  bills  of 
lading,  P.  to  be  debited  with  the  amount.  B. 
forwarded  a  bill  of  lading,  indorsed  by  him  in 
blank  to  C,  in  a  letter,  stating  that,  '•  according 
to  instructions  from  W.,  we  hand  you  bill  of 
lading,  and  request  you  to  follow  his  instructions- 
respecting  the  document,  by  whose  order  and  for 
whose  account  we  draw  on  you  ;  which  draft  we 
recommend  to  your  kind  protection."  On  the 
day  after  C.'s  receipt  of  this  letter,  the  draft  was. 
left  with  C.  for  acceptance  ;  P.  on  the  same  day, 
being  in  actual  possession  of  the  bill  of  lading,, 
pledged  it  with  G.,  who  bona  fide  gave  value  for 
it.  On  the  evening  of  the  same  day  P.  was 
arrested  on  a  criminal  charge,  and  he  afterwards, 
became  bankrupt.  W.  also  failed.  B.  stopped 
the  cargo  in  transitu.  G.  brought  trover  against 
him  for  the  cargo  :— Held,  that  B.,  prima  facie, 
had  the  right  to  stop  in  transitu,  and  that  G., 
though  a  iDona  tide  transferee  for  value  of  the 
indorsed  bill  of  lading  from  P.,  was  not  entitled' 
to  the  cargo,  unless  P.  had  not  merely  possession 
of  the  bill  of  lading,  but  a  right  to  transfer  it,, 
inasmuch  as  bills  of  "lading  are  not  negotiable  tO' 
the  same  extent  as  bills  of  exchange.  Giirneyy. 
Behrend,  3  El.  &  Bl.  G22  ;  23  L.  J.,  Q.  B.  265  ; 
18  Jur.  856  ;  2  W.  R.  425. 

But  held,  that  C.  was  entitled  to  hand  over 
the  bill  of  lading  to  P.,  the  letter  from  B.  not 
imposing  any  condition  to  prevent  G.  from  doing' 
so.     lb. 

By  a  bill  of  lading,  goods  were  deliverable  to 
S.  if  he  should  accept  and  pay  a  bill  of  exchange  \ 
if  not,  to  the  holder  of  the  bill  of  exchange  ;  S. 
accepted  the  bill,  and  indorsed  the  bill  of  lading- 
for  a  valuable  consideration,  but  did  not  pay  the- 
bill  when  due  :— Held,  that  upon  its  dishonour 
the  property  in  the  goods  vested  in  the  holder  of 
it,  and  that  he  might  maintain  trover  for  the 
goods  against  the  iudorser  of  the  bill  of  lading. 
Barrmv  v.  Coles,  3  Camp.  92  ;  13  R.  R.  763. 

Appropriation  of  Policy  Moneys.]— Bills  were 

drawn  against  cotton  consigned  to  England. 
The  cotton  was  hypothecated,  by  means  of  a 
letter  in  favour  of  a  bank  which  bought  the 
bills  :  at  the  same  time  bills  of  lading  and  a 
policy  were  handed  to  the  bank.  The  letter  con- 
tained a  power  to  keep  insured,  and  a  power  tO' 
sell  the  cotton  in  case  of  non-payment,  and  to 
apply  any  balance,  after  satisfaction  of  the  bills, 
towards  other  debts  due  from  the  consignor  to 
the  bank  : — Held,  that  money  received  on  the 
policy  could  not  be  applied  in  payment  of  any- 
thing beyond  what  was  due  on  the  bills.  Latham 
V  Chartered  Banh  of  India,  43  L.  J.,  Ch.  612  ; 
L.  R.  17  Eq.  205  ;  29  L.  T.  795  ;  2  Asp.  M.  C. 
178. 

Other   Conditions— Authority   of  Captain.] — 

The  plaintifls  were  indorsees  for  value  of  bills  of 
lading  indorsed  to  them  for  value  by  M.  under 
the  following  circumstances  : — The  defendants 
had  agreed  to  buy  of  M.  all  the  ore  of  a  certain 
mine,  the  ore  to  be  shipped  at  a  Spanish  port  by 
him,  f.  o.  b.,  on  vessels  chartered  by  the  defen- 
dants or  by  him,  and  to  be  paid  for  by  bills  oS 
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exchange  againsb  bills  of  lading  on  the  execution  ] 
of  a  charter,  and  on  a  certificate  that  there  was  | 
enough  iron  in  dock  to  load  the  vessel  chartered. 
On  being  so  paid  for,  the  ore  was  to  be  the 
property  of  the  defendants.  Some  cargoes  of  the 
ore  having  been  taken,  and  all  of  it  paid  for,  the 
"  Trowbridge,"  a  vessel  chartered  by  the  defen- 
dants, was  loaded  with  ore  by  M.,  who  had, 
however,  no  intention  to  ship  it  for  them,  and 
previously  informed  them  thereof.  He  then  pre- 
sented to  the  captain  the  bills  of  lading,  which 
stated  that  the  shipment  was  by  S.,  and  made  the 
cargo  deliverable  to  the  order  of  S. ;  but  no  such 
person  as  S.  existed.  The  captain,  being  bound 
by  the  charter  to  sign  bills  of  lading  as  presented, 
signed  the  bills.  M.  indorsed  the  name  of  S. 
and  his  own  name  on  the  bills  of  lading,  and 
then  pledged  them  to  the  plaintiffs  : — Held,  that 
they  were  entitled  to  the  ore  represented  by  such 
bills.  Gaharrow  v.  Kreeft,  44  L.  J.,  Ex.  238  ; 
L.  R.  10  Ex.  274  ;  33  L.  T.  365  ;  24  W.  R.  146  ; 
3  Asp.  M.  C.  36. 

Another  vessel,  the  "  Macedonia,"  having  been 
also  sent  by  the  purchasers  of  the  ore,  under  a 
charterparty,  by  which  the  shipowner  agreed  to 
deliver  the  cargo  to  the  freighters  or  assignees, 
but  which  did  not  authorise  the  captain  to  sign 
bills  of  lading  as  presented,  she  was  loaded  by 
M.,  who  at  the  commencement  of  the  loading 
intended  that  it  should  be  in  fulfilment  of  his 
contract.  He,  however,  obtained  bills  of  lading 
as  in  the  former  case,  and  indorsed  them  to  a 
third  person,  to  whom  the  cargo  was  delivered. 
In  an  action  by  the  purchasers  of  the  ore  against 
the  shipowner  for  non-delivery  of  the  cargo  to 
them,  according  to  the  charterparty  : — Held, 
that  as  the  cargo  had  been  delivered  according  to 
the  bills  of  lading,  the  defendant  was  not  liable. 
Ih. 

6.   rLEDGING. 

By  Owners  of  Ship  and  Cargo.] — The  owner  of 
a  vessel,  and  part  ownerof  the  cargo,  sanctioning 
a  pledge  by  his  partners  of  the  bills  of  lading, 
which  were  signed  for  the  dcliveiy  of  the  goods 
on  payment  of  freight,  pledges  the  goods  and  the 
freight  of  them  together,  unless  the  freight  is 
expressed  to  be  excepted.  Grotc  v.  Milne,  4 
Taunt.  133. 

Effect  of,  on  Stoppage  in  transitu.]— .Sec  caxcs 
post,  col.  570. 

Pledge  by  Holder  of  Bill  of  Lading  of  Goods 
belonging  to  Third  Party.] — P..,  having  sold  500 
sacks  <if  fidur  to  II.,  coiisigiiL'd  them  to  him  by  sea, 
with  5(jO  more  to  sell  on  commission.  The  captain 
of  the  vessel  executed  and  lianded  to  B.  two 
duplicate  bills  of  lading,  expressed  to  be  "  to  order 
or  assigns"  ;  and  one  of  them  having  been  for- 
warded by  B.  to  H.  unindorsed,  the  latter,  on 
the  !Hh  February,  187H,  dejiosited  it  with  a  dis- 
count company  (who  carried  on  business  in  the 
same  town  as  himself)  to  secure  an  advance  of 
600/.  then  made  to  him.  On  the  11th  February 
H.,  who,  in  thcmeantime,  and  without  infnnning 
B.  of  the  transaction  of  the  Dth,  had  obtained 
from  him  the  duplicate  bill  of  lading  duly 
indorsed,  deposited  it  also  with  the  company,  at 
whose  instance  he,  on  the  13lh,  further  executed 
to  them  a  letter  of  lien,  antedated  the  9th.  ujion 
the  whole  cargo,  in  resjiect  botli  of  the  600/. 
advance  and  of  about  KOO/..  the  amount  of  certain 
bills  of  exchange  previously  discounted  for  him 
by  the  company,  and   just   reaching   maturity. 


The  vessel  arrived  shortly  afterwards,  and  the 
company  discovered  that  H.  was  ownet  of  only 
half  the  tiour,  whereupon  B.,  having  brought  an 
action  to  have  his  own  half  relieved  from  the 
company's  lien  : — Held,  that  the  plaintifE  was 
entitled  to  the  relief  sought.  Blake  v.  Belfast 
Discount  Co.,  5  L.  R.,  Ir.''410. 

See  also  Ghjn,  Mills  <5"  Co.  v.  East  and  West 
India  Docks  Co.,  col.  351. 

7.  Lien  of  Shipping  Agent. 

A  shipping  agent,  having  a  lien  on  the  bill  of 
lading  of  goods  which  he  has  shipped,  may,  if  the 
lien  is  not  satisfied  before  they  have  reached  their 
destination,  have  the  goods  brought  home  in  order 
to  retain  his  lien  on  them,  and  is  not  liable  to  an 
action  for  so  doing.  Edwards  v.  Southgate,  10 
W.  R.  528. 

8.  Forged. 

Bills  of  Exchange  Accepted  in  Respect  of — 
Rights  of  Acceptor.] — A  cotton  broker  of  New 
Orleans  was  in  the  habit  of  sending  cotton  over 
to  England,  and  the  plaintiff  was  in  the  habit 
of  accepting  his  bills,  in  consideration  of  the 
assignment  to  him  of  bills  of  lading  for  the  cotton. 
In  1870,  in  the  course  of  this  business,  a  bank,  to 
whom  two  bills  of  the  cotton  broker  on  the  plain- 
tiff were  indorsed,  sent  them  for  the  plaintiff's 
acceptance,  and  with  the  bills  they  sent  a  memo- 
randum, "  The  bank  holds  bills  of  lading  for  504 
bales  of  cotton."  The  plaintiff'  thereupon  accepted 
the  bills,  and  retiring  them  before  they  became 
due  received  the  bills  of  lading,  and  went  to  the 
captain  of  the  ship  on  his  nriival  and  presented 
the  bills  of  lading,  which  turned  out  to  be 
forgeries  : — Hekl,  that,  notwithstanding  the  repre- 
sentation containetl  in  the  memorandum  sent  by 
the  bank,  the  plaintiff  could  not  call  on  the  bank 
to  repay  him  the  value  of  the  bills.-  Leathev  v. 
Simpson,  40  L.  J.,  C'h.  177  ;  L.  R.  11  Kq.li'JS  ;  24 
L.  T.  286  ;  I'J  W.  R.  431  ;  1  Asp.  M.  C.  5. 

A  bank  presented  a  bill  of  exchange  to  the 
drawees  for  their  acceptance,  accompanied  by  a 
ticket  representing  that  the  bank  held  bills  of 
latling  to  cover  it.  The  drawees  thereupon 
accepted  the  bill,  relying  on  the  statement  that 
the  bank  held  bills  of  lailing,  which  Ixitli  parties- 
thought  to  bo  genuine.  The  bills  of  lading  had 
been  forged  by  the  drawer  of  the  bill  of 
exchange  : — Held,  that  the  drawees  were  not 
entitled  to  demand  from  the  baidi  genuine  bills 
of  lading  before  paying  the  amount  of  the  bill 
of  exchange.  ]hi.itcr\.  Chapman,  2U  L.  T.  642  ; 
2  Asp.  M.  C.  170. 

XIII.  FREIGHT. 

1.  Nature  of.'Mu. 

2.  When  J'aya/ife. 

a.  (iencrally,  368. 

/;.  On  Transhipment,  371. 

r.  Pro  rati\  ilineris,  373. 

d.  Capture,  375. 

c.  Restraint  of   Princes — Prohibited  Cargo, 

377. 
/.  Damage  to  Cargo — Short  Uelivery,  380. 
fj.  Abandonment,  Loss,  or  Detention  of  Ship, 

3K4. 

3.  Payment. 

a.  To  Whom, 

i.  Ocnerally,  .388. 
ii.  On  Assignment,  392. 
iii.  On  M(pit gage,  395. 
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b.  By  Whom. 

i.  Consignor  or  Consignee,  397. 
ii.  Agent.  Factor,  Broker,  or  Charterer, 

400.' 
iii.  Assignee,  Appointee,  Indorsee,  402. 

c.  Time,  406. 

d.  Manner. 

i.  Advance  Freight,  408. 
ii.  Bill  of  Exchange,  413. 
iii.  Other  Cases,  414. 
c.  Eate  and  Amount,  415. 
f.  Overpayment,  Recovery  of,  426. 
ff.  Tender,  426. 
h.  Payment  Guaranteed,  427. 
i.  Pleading,  427. 
4.  Lien  on  Cargo. 

a.  Creation  of,  428. 

h.  Against  Charterer  or  Agent  with  Kotice, 
436. 

c.  Against  Indorsee  or  Assignee  of  Bill  of 

Lading,  440. 

d.  Waived,  Suspended  or  Lost,  443. 
6.  Assignment,  443. 

See  also  XI.  ChAETERPAETY  ;  XII.  BILL  OF 
Lading. 

1.  Nature  of. 

Admissibility  of  Evidence  to  Explain.] — Evi- 
dence is  not  ailraissible  to  explain  the  meaning 
of  the  word  "  freight,"  which  is  not  an  ambiguous 
term.     Krall  v.  Burnett,  25  W.  E.  305. 

What  it  is.] — Freight  is  the  reward  payable  to 
a  carrier  for  the  safe  carriage  and  delivery  of 
goods.  It  is  payable  only  on  safe  carriage  and 
delivery.  If  the  goods  are  safely  carried,  the 
master  has  a  lien  on  the  goods  for  the  amount  of 
the  freight  due  for  such  carriage,  and  cannot  be 
compelled  to  part  with  the  goods  till  such  freight 
is  paid.  Kirclnier  v.  Venuti,  12  Moore,  P.  C.361 : 
5  Jur.  (N.S.)  395  ;  7  W.  R.  455. 

Freight,  for  many  purposes,  is  considered  as 
part  of  the  ship,  inseparably  appurtenant  thereto. 
Willis  V.  Palmer,  7  C.  B.  (N.S.)  340  ;  29  L.  J.,  C.  P. 
194  ;  6  Jur.  (N.S.)  732  ;  2  L.  T.  026  ;  8  W.  R. 
295. 

The  term  "  freight,"  in  common  parlance,  is 
ambiguous,  and  may  mean  a  sum  of  money  to 
be  paid  at  all  events  upon  the  taking  of  goods  on 
board  to  be  carried  on  a  voyage,  in  lieu  of  the 
■expectation  of  earning  freight  upon  the  contin- 
gency of  the  ship's  arrival.  Andrew  v.  Moor- 
house,  5  Taunt.  435  ;  1  Marsh.  122  ;  15  R.  E.  544. 

On  Shipowner's  Own  Goods.] — Where  the  owner 
of  a  ship  is  also  the  owner  of  the  cargo  on  board, 
no  freight  can  be  earned  by  the  voyage,  and 
therefore  where  an  owner  of  a  ship  and  cargo  had 
bills  of  lading  drawn  reserving  a  nominal  freight, 
on  the  security  of  which  he  obtained  certain  bills 
of  exchange : — Held,  that  the  acceptors  of  the 
bills  had  no  claim  against  the  produce  of  the 
sale  of  the  cargo.  Cellier  v.  llinde,  17  L.  T.  341  ; 
16  W.  R.  184. 

Though  freight  may  not  be  payable  in  respect 
of  a  man's  own  goods  conveyed  in  his  own 
ship,  it  becomes  so  if  he  makes  third  persons,  who 
have  advanced  him  money,  the  consignees  of  those 
goods,  and  the  goods  are  by  the  bill  of  lading 
deliverable  to  their  order.  Wefjuelin  v.  Cellirr, 
42  L.  J.,  Ch.  758  ;  L.  R.  6  H.  L.  286  ;  22  W.  R.  26. 

Nominal.] — Goods,  which  by  the  terms  of  the 
bUl  of  lading  have  been  carried  upon  a  nominal 


amount  of  freight,  can  be  lawfully  demanded  by 
the  holder  of  the  bill  of  lading,  on  payment  of 
that  amount.  Keith  v.  liuri-oics,  46  L.  J.,  C.  P. 
801  ;  2  App.  Cas.  630  ;  37  L.  T.  291  ;  25  W.  E.  831  ; 
3  Asp.  M.  C.  481— H.  L.  (E.) 

The  owner  of  a  ship  cannot,  by  his  subsequent 
acts,  give  to  his  mortgagees,  as  against  the  holder 
of  a  biU  of  lading,  rights  different  from  those 
possessed  by  himself  under  it.     lb. 


2.  When  Payable. 

a.  Generally. 

Legality.] — A  vessel  freighted  from  Dantzic 
to  London  was.  on  her  arrival,  and  after  a  de- 
livery of  part  of  her  cargo,  seized  by  the  revenue 
officers  on  suspicion  that  she  was  not  Prussian 
built ;  the  treasury  on  petition  ordered  the  ship 
to  be  restored  on  condition  that  the  cargo  should 
be  exported,  and  on  payment  of  501.  as  a  satis- 
faction to  the  seizing  officers  : — Held,  that  this 
was  sufficient  to  show  that  the  vo.yage  was  illegal 
without  condemnation  ;  and  that,  although  the 
freighters  afterwards  accepted  and  exported  the 
cargo  according  to  the  terms  of  the  order,  the 
master  was  precluded  from  recovering  freight. 
Blanch  v.  Solly,  1  Moore,  531  ;  Holt,  554  ;  19 
R.  R.  469. 

Payable  on  Completion  of  Voyage.] — Freight 
cannot  be  recovered  on  a  charterparty,  unless 
the  stipulated  voyage  has  been  actually  per- 
formed ;  and  there  is  no  implied  promise  to  pay 
a  compensation  for  carrying  goods  a  part  of  the 
vogage,  unless  they  are  voluntarily  accepted  at 
a  place  short  of  the  port  of  destination.  Osgood 
V.  Gronlng,  2  Camp.  466  ;  11  R.  R.  765. 

Although  freight  should  be  made  payable  by 
the  shipper  on  the  shipment  of  the  goods,  it  is 
not  merely  on  that  account  earned  without  a 
performance  of  the  voyage.     Mashiter  v.  Buller, 

1  Camp.  84.    S.  P.,  Clark  v.  Druislna,  1  Marsh. 
123. 

The  freight  upon  a  charterparty  is  not  earned 
until  the  unloading  and  delivery  of  the  whole 
cargo  has  been  completed.  Brown  v.  Tanricr, 
37  L.  J.,  Ch.  923  ;  L.  R.  3  Ch.  597  ;  18  L.  T. 
024 ;  16  W.  E.  882.  See  also  Metcalfe  v. 
Britannia  Ironworks  Co.,  post,  col.  375. 

The  shipowner  gets  no  freight  unless  the  ship 
delivers  her  cargo.     Arwn.,  Siderf.,  pt.  1,  236. 

Where  Cargo-owner  prevents  Completion  of 
Voyage.] — The  master  is  entitled  to  recover  his 
freight,  if  he  has  either  carried  his  cargo  to  its 
destination,  or  if  he  has  been  precluded  from 
carrying  it  by  the  act  or  default  of  the  owner. 
Cargo  ex  Galam,  3  N.  E.  254  ;  Br.  &  Lush.  167  ; 

2  Moore,  P.  C.  (N.S.)  216  :  33  L.  •!.,  Adm.  97  ;  10 
Jur.  (N.S.)  477  ;  9  L.  T.  550  ;  12  \V.  E.  495. 

The  whole  freight  is  payable  if  the  owner  of 
the  cargo  prevents  the  master  of  the  ship  from 
forwarding  the  goods  from  an  intermediate  port 
to  their  destination.  The  Soblooisten.  36  L.  J., 
Adm.  5  ;  L.  E.  3  A.  &  E.  293  ;  15  L.  T.  303  :  15 
W.  E.  591.  S.  P.,  Christy  v.  Row,  1  Taunt.  .300  ; 
9  R.  E.  776. 

Special  Contract  —  Freight  Payable  though 
Ship  Lost.] — Freight  held  to  be  due  from  the 
last  port  of  unlading  to  the  time  the  ship  was 
cast  away,  upon  the  words  of  the  charterparty. 
Cullcn  V.  Mico,  1  Keb.  831. 
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A  ship  was  lost  on  a  voyage  from  London 
to  the  Cape.  The  bill  of  lading  contained  the 
words  "freight  for  the  said  goods  being  paid." 
The  jury  found  that  the  shipper  had  a  choice  of 
paying  a  higher  rate  on  delivery  of  the  goods  at 
the  Cape,  or  a  lower  rate  on  shipping  the  goods 
in  London,  and  that  he  had  elected  to  pay  the 
lower  rate.  In  an  action  for  fi-eight  at  the 
lower  rate,  judgment  for  the  plaintiff.  Andrew 
V.  Moorhou^e,  5  Taunt.  435  ;  1  Marsh.  123  ;  15 
E.  R.  544. 

Additional  Freight — Agreement  between  Char- 
terers' Agent  and  Master.] — Charterer  heli [liable 
on  an  agreement  between  his  agent  and  the 
master  for  additional  freight  for  taking  the  ship 
to  a  loading  port  other  than  that  for  which  she 
was  chartered.  Simey  v.  Peter,  3  Ct.  of  Sess. 
Cas.  (3rd  ser.)  883. 

Condition  of  Cargo  preventing  Delivery.] — 

Where  cargo  cannot  be  carried  to  its  destina- 
tion by  reason  of  its  condition  alone,  the  shipper 
cannot  refuse  payment  of  freight  on  the  ground 
that  the  contract  is  not  performed.  The  Fortuna, 
Edwards,  57. 

Cargo  not  allowed  to  be  Landed — Freight  back 
to  Port  of  Loading.] — A  ship  with  a  general 
cargo  sailed  from  Loudon  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading 
the  shipowner  was  to  deliver  the  petroleum  at 
Havre,  and  it  was  to  be  taken  out  by  the  defen- 
dant within  twenty-four  hours  after  arriving  at 
Havre,  or  ten  guineas  a  day  was  to  be  paid  for 
ileniurragc.  On  the  ship's  arriving  at  Havre, 
the  authorities  of  the  port  made  the  captain 
take  her  away  in  consequence  of  the  petroleum 
being  on  board.  Thereupon  he  went  to  neigh- 
bouring ports,  but  was  not  allowed  to  stay 
there.  Returning  to  Havre,  he  discharged  his 
general  cargo,  and  no  Ijill  of  lading  having  been 
presented  to  him,  and  no  application  having  been 
made  to  him  for  the  delivery  of  the  petroleum, 
he  brought  it  back  to  London.  On  the  ship- 
owner claiming  freight,  ))ack  freight,  demurrage, 
and  expenses: — Hel<l.  that  he  was  entitled  to 
freight,  back  freight,  and  expenses.  Freight  is 
earned  by  tlie  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant,  so  that, 
although  the  petroleum  could  not  be  landed  at 
Havre,  it  was  in  the  port  a  reasonable  time, 
<hiring  which  the  owner  miglit  have  received  it ; 
and  tlie  freight  was  accordingly  carneil.  Argos, 
Cart/o  rr,  (lavdrt  v.  Brown,  \i.  R.  .'>  1*.  C.  134  ; 
28  L.  T.  745  :  21  W.  R.  707.  Atlirming,  42  L.  J., 
Adm.  49.     iSVc  also  cases,  infra,  col.  377. 

Special  Contract — Freight  not  Payable  unless 
Ship  fieturn— Ship  abandoned  as  Unseaworthy 
—  Payment  for  Use  of  Ship., — Where  theciiar- 
terparty  (to  the  East  Jndia  (>>.)  was  so  wordcrd 
that  no  freight  was  payable  uidcis  I  Ik;  ship 
returned  and  discharged  her  lading  ;  and  after 
being  used  for  tw(j  years  under  the  charterparty, 
.she  was  condemned  at  Bombay  a.s  unfit  to  return 
to  England  : — Held,  in  chancery,  that  the  com- 
pany were  bound  to  account  for  what  they 
iiaii  made  of  the  .ship,  and  to  pay  freight  and 
demurrage.  Edwin  v.  East  India  Co.,  2  Vem. 
210. 

Mahogany  Cargo  —  Delivery  of  Freight  — 
Measurement — Condition  Precedent.] — By  char- 
terparty it  was  agreed  that  the  shipowner  should 


ship  a  cargo  of  mahogany  at  Honduras,  and 
carry  it  to  Norfolk,  in  Virginia,  and  there  make 
a  delivery  of  the  same  according  to  bills  of 
lading,  the  freighter  covenanting  to  pay  freight 
on  such  true  delivery  at  the  rate  of  3^.  8s.  per 
ton  of  400  superficial  feet  freight  measurement. 
In  an  action  for  non-payment  of  freight,  the 
defendant  pleaded  that  by  usage  of  the  Honduras 
trade  an  account  for  the  freight  of  the  cargo, 
called  a  freight  measurement,  should  be  produced 
to  the  freighter  by  the  master  or  owner  on 
receiving  the  cargo  before  freight  is  payable  ; 
and  that  no  such  account  was  delivered  by  the 
plaintiff  to  the  defendant.  Also,  secondly,  that 
it  was  the  duty  of  the  plaintiff  to  deliver  a 
freight  measurement  of  the  cargo,  and  that  he 
had  not  done  so  : — Held,  that  both  pleas  were 
bad,  one  because  evidence  of  usage  could  have 
been  admitted  at  the  trial  to  explain  the  terms 
of  measurement,  and  the  other  because  the 
alleged  condition  precedent  of  delivery  of  an 
account  could  not  be  added  to  the  charterparty. 
Gibbon  v.  Yoiin^,  2  IMoore,  224  ;  19  R.  E.  510. 

Non-payment  of  Freight — Demurrage.] — See 

JMocUer  v.  Yoyng,  infra,  col.  488. 

Hire  of  Ship  for  Six  Months  certain—  Ship 
Captured  before  Six  Months  expired.] — A  master 
and  part  owner  of  a  ship  lying  at  Liverpool  by 
charterparty  let  the  ship  to  freight  for  a  voyage 
to  Madeira,  and  thence  to  Barbados  an<l  back  to 
Liverpool,  Greenock,  or  Bristol,  with  liberty  for 
the  freighters  to  order  the  ship  from  Barbados  to 
nny  other  West  Indian  island  except  Jamaica, 
they  paying  port  charges  and  pilotage  dues  ;  the 
ship  to  be  loaded  by  the  freigliters  with  a  cargo 
for  Madeira,  to  be  delivered  there  according  to 
the  freighters'  orders,  and  to  take  on  board  there 
such  cargo  as  the  freighters  should  direct,  and 
to  deliver  such  cargo  in  Barbados  ;  and  to  load 
cargo  at  Barbados  to  be  carried  to  Liverpool, 
Greenock,  or  Bristol,  and  so  end  the  intended 
voyage  ;  the  freighters  to  pay  for  hire  of  the 
ship  136Z.  lO.*.  per  month  for  six  months  certain, 
to  commence  eight  days  after  she  was  ready  to 
receive  cargo  at  Liverpool,  and  to  continue  until 
she  was  discharged  at  Liverpool,  Greenock,  or 
Bristol,  together  with  two-thirds  of  all  pilotage, 
&c.,  charges;  payment  thereof  to  be  ma<le  as 
follows  :  IZai.  10.».  to  be  advanced  before  sailing 
from  Liverpool  by  three  months'  bill  nnd  port 
ciiarges  and  disbursements  at  I^Iadcira  and 
Barbados  to  be  paid  in  part  of  freight :  and  the 
remainder  of  the  freight  to  be  paid  on  dis<'liarge 
at  Liverpool,  A:c.  The  ship  sailed  and  delivered 
cargo  aTid  took  in  more  at  Madeira,  and  sailed 
from  thence  for  Barbados  on  tlie  Dtli  October. 
On  10th  November  she  was  caj)tured.  Bart  of  the 
freight  for  the  first  month  had  been  paid,  and 
thi'  shipowner  claimed  further  freight  for  goods' 
delivered  at  Madeira,  or  for  the  hire  of  the  ship 
up  to  the  date  of  her  capture : — Held,  that  no 
freight  coidil  he  recovered.  Jiijrne  v.  Pattin.wn, 
Abbot  on  Shipping,  13th  cd.  t;r.». 

Hire  of  Ship  so  long  as  Efficient — Break- 
down of  Machinery.] — Sec  Hogarth  v.  Miller, 
infra,  col.  38"^. 

Delivery  of  Goods  without  receivi^ig  Freight- 
Liability  for  Freight  continues.]— The  bills  of 
huling  were  for  cjciivrry  to  the  defendant  (the 
charterer)  or  his  assigns,  he  or  they  paying 
freight.    The  defendant   indorsed   them  to  K. 
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iV;  Co.  specially,  upon  condition  that  they  would 
accept,  or  promise  to  accept,  certain  bills  of 
exchange,  and  -would  also  promise  to  account 
with  k!^  &  Co..  to  whom  half  the  cargo  belonged, 
for  a  moiety  of  the  jiroceeds,  and  on  their  refusal 
to  do  so,  then  to  deliver  to  D.  &  Co.,  first  obtain- 
ing from  them  a  similar  promise  to  accept  the 
bills,  and  accoimt  to  the  defendant  for  a  moiety 
of  the  proceeds.  K.  &  Co.  refused,  and  the  cargo 
was  delivered  to  D.  &  Co.,  but  no  promise  was 
obtained  from  them.  They  did,  however,  pay  the 
bills  and  account  for  the  defendant's  moiety,  and 
gave  him  credit  for  the  freight ;  but,  notwith- 
standing, he  was  still  in  their  debt : — Held,  that 
the  defendant  was  liable  to  the  shipowner  for  the 
freight.  Penrose  v.  WUJies,  stated,  13  East,  570. 
In  indebitatus  assumpsit  for  freight,  it  appeared 
that  goods  were  laden  in  Jamaica  on  board  the 
plaintifE's  ship,  according  to  a  bill  of  lading  which 
stated  them  to  have  been  shipped  by  W.  J.  on  a 
vessel  bound  for  London  on  account  of  the  defen- 
dant, and  that  they  were  to  be  delivered  in 
London  to  the  consignees,  they  paying  freight  for 
the  same  at  the  rate  therein  mentioned.  The 
goods,  &c.,  shipped  were  the  property  of  the 
defendant.  The  captain  having  delivered  the 
goods  to  the  consignees  without  receiving  the 
freight,  it  was  held  that  the  defendant  was  liable 
by  law  to  pay  the  freight  to  the  shipowners,  and 
that  independent  of  any  contract  by  the  charter- 
party.  Domett  V.  Beekford,  5  B.  &  Ad.  521  ;  2 
N.  &  M.  374  ;  3  L.  J.,  K.  B.  10. 

Substituted  Voyage— Action  on  Charterparty.] 

— The  plaintiff  covenanted  that  his  ship  would 
receive  from  the  freighter's  agent  at  Gibraltar  or 
elsewhere  as  specified  as  should  be  directed  by 
the  agent,  a  cargo,  and  therewith  proceed  to 
London,  and  there  deliver  it ;  and  the  freighter 
covenanted  to  pay  freight  for  the  ship  for  the 
voyage  out  and  "home  550?.— 200Z.  on  clearing 
outwards,  lOOL  at  Gibraltar,  a  moiety  of  the  rest 
in  cash  on  delivery  of  the  cargo  in  London,  and 
the  other  moiety  by  a  bill  at  two  months  from 
the  completion  of  the  delivery.  The  plaintiff,  by 
direction  of  the  plaintiff's  agent,  sailed  for 
Cadiz,  and  from  Cadiz  to  Seville,  and  there  loaded 
a  cargo  which,  by  direction  of  the  plaintiff's 
agent,  he  carried  to  and  delivered  at  Liverpool  : 
— Held,  that  the  plaintiff"  could  not,  in  an  action 
upon  the  charterparty,  recover  the  freight 
covenanted  to  be  paid  on  delivery  in  London. 
Thompson  v.  Brown,  1  Moore,  358  ;  7  Taunt.  656. 

Condition  precedent  or  Separate  Covenant — 
Ship  "having  unloaded  at  T."] — See  Oldsen  v. 
JJruinmond,  supra,  col.  270.  SJuncer\.  Cudmore, 
supra,  col.  270. 

Action  for  Freight — Money  in  Court  in  Foreign 
Action.]  —  The  freight  having  been  paid  into 
court  in  Spain  by  the  Spanish  consignee  of  cargo, 
at  the  suit  of  the  charterer,  Ciuiere,  whether  the 
shipowner  can  sue  the  charterer  for  freight  in 
England.  Newldnd  v.  Horseman,  Cas.  in  Ch., 
pt.  2,  74. 

b.  On  Transhipment. 

Whole  Freight  Payable.] — The  freighter  of 
goofls  on  which  freight  was  to  be  paid  on 
delivery  at  the  port  of  destination,  is  bound  to 
pay  the  whole  freight  originally  contracted  for, 
where  transhipment  has  been  found  necessary, 
and  the  goods  have  been  delivered  at  the  port  of 
destination,  although  the  master  consigned  the 
goods  under  fresh  bills  of  lading  in  the  second 


vessel  to  his  own  agent,  and  the  freight  was  at  a 
much  lower  rate  than  that  originally  contracted 
for.  Shipfon  v.  Tliornton,  1  P.  &  D.  216  ;  9 
A.  &  E.  314  ;  8  L.  J.,  Q.  B.  73. 

If  a  vessel  during  her  voyage  is  injured,  and 
is  compelled  to  put  into  a  port  of  refuge,  then, 
by  English  law,  the  master  is  not  bound  to  tran- 
ship. He  is  allowed  a  reasonable  time,  either  to 
repair  and  carry  on  or  to  tranship.  If  he  declines 
to  do  either,  he  may  be  called  upon  to  deliver 
without  payment  of  freight ;  but  before  a  reason- 
able time  has  elapsed  he  cannot  be  required  to 
deliver,  except  on  payment  of  full  freight  and 
waiver  thereof.  The  Bahia,  Br.  &  Lush.  292 ; 
11  Jur.  (N.s.)  90  ;  12  L.  T.  145. 

Where  a  vessel  is  disabled  at  an  intermediate 
port,  the  master  is  allowed  a  reasonable  time  to 
reship  and  tranship  so  as  to  earn  his  freight. 
TJie  SoUomsten,  36  L.  J.,  Adm.  5  ;  L.  R.  1  A. 
&  E.  293  ;  15  L.  T.  393  ;  15  W.  R.  591. 

German  Law — Vessel  Liable  to  Capture.] — By 

German  law,  if  a  vessel  is  liable  to  risk  of  capture, 
either  party  may  withdraw  from  the  contract  of 
affreightment  ;  but  the  master  is  not  obliged  to 
part  with  the  cargo  or  to  tranship  it,  unless 
distance  freight,  as  well  as  all  other  claims  of  the 
shipowner  and  the  contributions  due  from  the 
cargo  for  general  average,  have  been  paid  or 
secured  : — Held,  that  a  demand  upon  the  master 
to  tranship  at  his  own  risk  and  expense  was  not 
such  a  compliance  with  the  German  law  as 
obliged  him  to  tranship.  The  Express,  41  L.  J., 
Adm.  79 ;  L.  R.  3  A.  &  E.  597  ;  26  L.  T.  956  ;  1 
Asp.  M.  C.  355. 

Fraudulent  Contract  by  Master.] — Merchants 
in  London  chartered  the  "  Planter "  to  bring  a 
cargo  of  guano  to  this  country  at  a  freight  of  70*. 
a  ton.  Advances  to  a  considerable  amount  on 
account  of  freight  were  made  by  the  agents  of 
the  charterers  to  the  captain  of  the  "  Planter  "  in 
South  America.  After  the  guano  had  been 
shipped,  the  "  Planter,"  in  consequence  of  sea 
damage,  became  incapable  of  proceeding  on  her 
voyage  ;  and  the  agents  of  the  charterers  declin- 
ing to  take  upon  themselves  the  transhipment  of 
the  cargo  to  any  other  vessel  for  the  purpose  of 
its  being  conveyed  to  its  destination,  C,  the 
master  of  the  "  Planter,"  chartered  the  "Alarm  " 
for  that  purpose  in  his  own  name,  and  took  a  bill 
of  lading  from  the  plaintiff,  who  was  the  captain, 
which  was  made  out  to  him  as  the  shipper,  the 
charterers  being  named  therein  as  the  consignees 
to  whom  the  guano  was  to  be  delivered  in  this 
country.  In  that  charterparty  C.  agreed  to  pay 
the  same  amount  of  freight  as  his  owners  had 
stipulated  for  in  the  original  charterparty  ;  but, 
by  a  private  agreement  between  himself  and  the 
plaintiff  he  stipulated,  that  while  the  70.s.  per 
ton  should  be  required  of  the  consignees  on  the 
delivery  of  the  cargo,  the  plaintiff  was  to  keep 
only  40s.  per  ton  as  the  rate  of  freight  as  between 
him  and  C.  and  was  to  baud  the  difference  to  C. 
The  guano  having  arrived  in  the  "  Alarm,"  the 
charterers  demanded  to  have  the  cargo,  offering 
to  pay  the  difference  between  the  amount  of 
freight  at  the  rate  which  they  had  contracted  to 
pay  by  the  original  charterparty,  and  the  advances 
which  their  agents  in  South  America  had  made 
to  the  captain  of  the  "  Planter."  The  plaintiff 
insisted  on  the  payment  of  the  full  freight,  viz., 
70,';.  per  ton  After  some  discussion,  the  guano 
was  delivered  to  the  charterers,  without  prejudice 
to  the  lien  of  the  plaintiff,  if  any,  for  freight : — 
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Held,  first,  that  the  contract  made  by  C.  when  he 
chartered  the  "  Alarm  "  must  be  considered  as  a 
contract  entered  into  by  him  on  behalf  of  his 
o-miers,  and  not  on  behalf  of  the  charterers. 
Matthews  v.  Gihhs,  30  L.  J.,  Q.  B.  55  ;  7  Jur. 
(X.S.)  186;  3L.  T.551 ;  9  W.  E.  200. 

Held,  secondly,  that  if  the  contract  was  entered 
into  by  C.  as  agent  of  the  charterers,  it  was  bad 
on  two  grounds ;  first,  as  being  fraudulent,  and 
fraudulent  to  the  knowledge  of  the  plaintiff ; 
and,  secondly,  as  being  beyond  the  limits  of  any 
authority  which  C.  could  exercise  in  the  position 
in  which  he  was  placed,  and  therefore  the  char- 
terers were  not  bound  by  it.    Jb. 

c.  Pro  Rata  Itineris. 

Goods    accepted    at  Intermediate   Port.]  — A 

shipowner  has  no  claim  to  freight  pro  rata 
itineris  peracti,  except  there  is  an  acceptance  of 
the  goods  by  the  shipper  at  the  shorter  destina- 
tion, such  that  the  law  will  imply  a  new  agree- 
ment for  freight  pro  rata.  The  Xeivjmrt.  Swabey, 
335  ;  6  W.  R.  310— P.  C.  And  see  O^ffood  v. 
Groninff,  ante,  col.  36>-. 

No  freight  is  payable  if  the  owner  of  the  cargo 
is  compelled  against  his  will  to  take  the  cargo 
at  an  intermediate  port.  The  Sohlomsten,  36 
L.  J.,  Adm  5  ;  L.  K.  1  A.  &  E.  293  ;  15  L,  T. 
393;  15  W.  K.  591. 

To  sustain  a  claim  for  pro  ratd  freight,  there 
must  be  such  a  voluntary  acceptance  of  the  goods 
by  their  owner  at  an  intermediate  port,  as  to 
raise  a  fair  inference  that  further  carriage  of  the 
goods  was  dispensed  with.    Jb. 

In  an  action  on  a  charterparty,  in  which  the 
defendant  covenanted  to  pay  so  much  for  freight 
for  "goods  delivered  at  A.,"  freight  cannot  be 
recovered  pro  rata  itineris  if  the  ship  is  w'reckcd 
at  B.  before  her  arrival  at  A.,  though  the  defen- 
dant accepted  his  goods  at  B.  Covk  v.  Jennings, 
7  Term  Kcp.  381  ;  4  R.  R.  468. 

Goods  Sold  at  Intermediate  Port.] — Freight 
was  payaljle  by  the  terms  of  a  charterparty  ujjon 
delivery  of  cargo  at  the  port  of  destination.  The 
ship  meeting  with  sea  damage  from  heavy 
weather,  the  captain  at  an  intermediate  port 
justifiably  sold  part  of  the  cargo  shipped  by  the 
charterer,  in  order  to  raise  funds  for  the  necessary 
repairs.  The  cargo  so  sold  realised  more  than  it 
would  have  done  if  carried  to  the  {lort  of  destina- 
tion. The  ship,  having  completed  her  repairs, 
proceeded  to  the  port  of  destination  witli  the 
remainder  of  the  caigo.  A  general  average 
statement  was  afterwards  made  uf),  under  which 
the  charterer  received  from  the  shipowner  tlic 
amount  realised  by  tlie  cargo  sold  at  the  inter- 
mediate port.  The  shipowner  claimed  from  the 
charterer  freight  pro  ratfl  itineris  on  the  cargo  so 
sold  : — Held,  that  he  was  not  entitled  to  such 
freight.  Jlopprr  v.  Ujirnesn,  45  L.  J.,  C.  \'.  377  ; 
1  C.  r.  D.  137  ;  34  L.  T.  528  ;  24  W.  R.  612  ; 
3  Asp.  M.  C.  149. 

Where  goods  damaged  on  the  voyage  are 
landed  at  an  intermediate  port  and  sold  without 
the  assent  of  their  owner,  theshij)owners  are  not 
entitled  to  freigiit  pro  rat;\  itineris.  Acatas  v. 
Burns,  47  L.  J.,  Ex.  566;  3  Ex.  D.  282;  26 
W.  R.  624— C.  A. 

To  entitle  a  shipowner,  in  the  absence  of  a 
special  contract,  to  demand  pro  rata  freight, 
where  the  goods  have  been  sold  at  an  inter- 
mediate port  (being  so  much  damaged  as  not  to 
be  worth  forwarding),  it  must  be  shown  that  the 


owner  of  the  goods  had  an  option  of  having  them 
sent  on  or  of  accepting  them  at  such  interme- 
diate port.  Hill  V.  WdsoH,  48  L.  J.,  C.  P.  7(^4  y 
4  C.  P.  D.  329  ;  41  L.  T.  412  ;  4  Asp.  M.  C.  198. 

A  cargo  of  rice  shipped  at  Batavia,  was  by  the 
bill  of  lading  to  be  delivered  at  Rotterdam  to- 
the  plaintiff,  he  paying  freight  for  the  same. 
The  vessel,  having  encountered  a  hurricane,  was 
compelled  to  put  into  the  Mauritius,  where  the 
rice,  having  been  found  to  be  damaged  and  in  a 
state  of  rapid  putrefaction,  was,  of  necessity,  sole? 
by  the  master,  who  acted  bona  fide,  but  without 
the  knowledge  of  either  the  shipper  or  ship- 
owner : — Held,  that  no  freight  was  due,  either 
for  the  whole  voyage  or  pro  rata  itineris.  Tl'ttr- 
hoom  V.  C/iajman,  13  M.  &  W.  230  ;  13  L.  J.,  Ex. 
384;  8  Jur.  811. 

Where  freight  was  to  be  paid  at  so  much  per 
ton,  on  a  right  and  true  delivery  of  the  home- 
ward-bound cargo,  from  Honduras  Bay  to  Lon- 
don, and  the  ship  and  cargo,  after  capture  and 
re-capture,  having  been  wrecked  at  bt.  Kitt's, 
into  which  they  were  carried  by  the  re-captors, 
a  sale  of  the  cargo  was  directed  by  the  vice- 
admiralty  courts  there,  on  the  application  of  the 
master,  acting  bona  fide  for  the  benefit  of  ali 
concerned,  but  without  orders  from  any ;  and 
the  proceeds  of  the  sale  were  remitted  to  the 
shipowners : — Held,  that  the  freighter  might 
recover  such  proceeds  in  an  action  for  money 
had  and  received,  without  allowing  freight  pro- 
rata itineris  ;  for  such  form  of  action  is  only  a 
waiver  of  any  claim  for  damages  for  the  tortious 
act,  taking  the  actual  proceeds  of  the  sale  as  the 
value  of  the  goods  (subject  to  the  legal  conse- 
quences of  considering  the  demand  as  a  debt, 
which  admits  of  a  set-off),  but  does  not  recognise 
the  right  of  the  vendor  so  to  convert  the  goods. 
And  here,  the  act  of  conversion  (for  such  it  must 
be  taken  to  be)  being  made  by  the  master,  who  is 
the  general  agent  of  the  shipowners  (and  not,  as  in 
Baillie  v.  Modigllanl,  6  Term  Rep.  421,  by  the 
act  of  a  court  of  competent  jurisdiction),  was 
unlawful,  and  discharged  the  claim  of  the  ship- 
owners for  freight  i)ro  rata  itineris.  Hunter  v. 
Primep,  10  East,  378  ;  10  R.  R.  328.  And  see 
Morrisv.  llohinson,  5  D.  &  R.  35  ;  3  B.  &  C.  196  ; 
27  R.  R.  322. 

Delivery  at  Port  as  near  as  Ship  could  safely 
get.] — A  caigc)  (_if  railway  bars  was  shiiiped  under 
a  charterparty  to  lie  carried  fruni  a  port  iik 
Englaml  to  Taganrog,  in  the  Sea  of  Azof,  or  so 
near  thereto  as  tiie  ship  could  safely  get,  freight 
to  be  paid  in  London  against  ceitilicate  of  right 
delivery  of  cargo.  On  the  arrival  ot  the  ship, on 
the  17tli  of  December,  at  Kertch,  which  was  as 
near  as  she  could  then  get  to  Taganrog,  the 
captain  found  the  sea  blocked  with  ice  till  the 
ensuing  spring  ;  and  he  iJiocecded  to  discharge 
the  cargo,  notwithstan(Uiig  the  opjiosition  of  the 
charterers'  agent.  By  tlie  bill  of  lading  the 
cargo  was  deliverable  at  Taganrog  to  a  Russian 
railway  company  "freight  and  other  conditions 
as  per  cliarterparty."  As  no  bill  of  lading  was 
produced  at  Kertch,  the  captain  placed  the  cargo 
in  charge  of  the  custom-house  authorities;  and 
they  on  the  27th  of  December  delivered  it  to  the 
agerit  of  the  railway  company  on  his  jiroducing 
a  written  authority  from  the  company,  together 
with  copies  of  tlie  diarteriiarty  and  bill  of  kuling, 
notwithstanding  the  captain's  claim  to  retain  it 
until  the  claim  was  paid.  The  agent  of  the 
company  gave  a  written  acknowledgment  that 
he  had  received  the  cargo  on  the  power  of  the 
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charterparfy  nnd  bill  of  laJin,?  passed  to  him  by 
t  he  railway" company.  The  ship  then  sailed  from 
Kortch.  The  shipowner  having  sued  the  char- 
terers for  freight  :— Held,  first,  that  he  was  not 
entitled  to  full  freight,  as  the  delivery  at  Kertch 
was  not  a  delivery  witliin  the  charterparty. 
Metcalfe  V.  Jiritdunin  Ironworks  Co.,  46  L.  J., 
Q.  P..  443  ;  2  Q.  B.  D.  423  ;  8t)  L.  T.  451 ;  25 
W.  R.  720  :  3  Asp.  M.  C.  407— C.  A. 

Held,  secondly,  that  he  was  not  entitled  to 
freight  pro  rata,  as  no  new  contract  for  such 
freight  had  been  made.     Ih. 

Sec  also  cases  under  7iext  suh-hcads. 

Abandonment— Salvage.] — Where  a  salving 
ship  takes  a  crew  ofE  a  vessel  in  distress  and  puts 
men  on  board  of  her,  refusing  to  allow  her  own 
crew  to  return,  and  the  two  vessels  are  in  com- 
pany navigated  into  port,  there  is  no  such 
abandonment  of  the  ship  as  to  put  an  end  to  the 
contract  of  carriage,  and  consequently  there  will 
be  freight  due  upon  the  consignees  requiring 
delivery  of  the  cargo,  such  freight  being  pro 
rata,  assuming  the  port  not  to  be  the  port  to 
which  the  cargo  ought  to  have  been  taken  under 
the  contract  of  carriage.  The  Leptir,  52  L.  T. 
768  ;  5  Asp.  I\I.  C.  411. 

Blockade  of  Port  of  Loading— Delivery  else- 
where.]— Under  a  charterparty  that  a  ship 
should  proceed  to  Taganrog,  or  "  so  near  thereto 
as  she  may  safely  get","  and  there  deliver  cargo  : 
— Held,  that  this '"port  being  imder  blockade,  it 
was  not  a  fulfilment  of  the  contract  for  the  vessel 
to  discharge  at  Constantinople,  even  though  that 
might  be  a  reasonable  course  to  adopt,  and  that 
no  contract  to  pay  freight  pro  rata  could  be 
implied,  and  that  the  charterers  having  paid  the 
freight  at  Constantinople,  under  protest,  were 
cnti'tled  to  recover  it  back.  Castel  v.  Trechmaji, 
1  Cab.  &  E.  276. 

Ship  Lost  during  Voyage  —  Goods  taken 
possession  of  by  Owner,] — Where  the  goods 
were  to  have  been  carried,  to  Glasgow  and  the 
ship  was  lost  near  Glasgow,  the  owners  of  part 
of  the  goods  abandoned  them  to  the  assurers, 
who  carried  them  to  Bristol.  As  to  these  goods 
the  master  offered  to  carry  them  on  in  another 
ship  to  Glasgow,  but  delivery  having  been  taken 
at  Bristol,  it  was  held  that  the  whole  freight  was 
payable.  As  to  other  goods  which  the  master 
declined  to  carry  on  to  Glasgow,  and  which  were 
taken  possession  of  and  carried  on  by  the  owners, 
it  was  held  that  pro  rata  freight  was  payable. 
Lvticidfje  v.  Grey,  cited  in  Lvhc  v.  Lyde,  4  Burr. 
886,  887  ;  stated  Abbot  on  Shipping,  isthed.  591. 
See  Lii'ke  v.  Lyde,  infra,  col.  382. 

d.  Capture. 

Advances  for  Disbursements.] — Covenant  by 
charterparty  made  between  the  master  of  the 
ship  and  the  freighter,  upon  a  voyage  from 
Liverpool  to  Maranham,  and  thence  back  to  L., 
that  the  freighter  should  pay  for  the  freight 
from  L.  to  M.  120Z.,  and  from  M.  to  L.  at  the 
rate  of  l^d.  per  lb.  for  cotton,  which  should  be 
delivered  at  L.,  such  freight  to  be  paid  as 
follows,  viz.  120^.  for  freight  of  the  outward 
cargo,  to  M.,  and  as  much  cash  as  might  be 
found  necessary  for  the  vessel's  disbursements 
in  M.,  to  be  advanced  by  the  freighter,  his 
agents  or  assigns,  to  the  master  when  required, 
free  from  interest  and  commission,  at  the  current 
exchange  of  the  place,  and  the  residue  of  such 


freight  to  be  paid  on  delivery  of  the  cargo  in  L. 
The  ship  arrived  at  M.,  where  the  120Z.  outward 
freight,  and  also  192Z.  for  the  necessary  disburse- 
ments of  the  ship,  were  paid  or  advanced  by  the 
freighter  to  the  master ;  and  the  ship  received 
her  homeward  cargo  and  sailed  for  L.,  but  was 
lost  by  capture  : — Held,  that  the  freighter  was 
not  entitled  to  recover  back  the  1  !)2L  De  Silvale 
V.  Kendall,  4  M.  &  S.  37  ;  16  R.  R.  373. 

Freight  Payable  to  Captor.] — Where  the  captor 
bi'ings  the  cargo  to  its  port  of  destination  he  is 
entitled  to  freight,  but  not  otherwise  ;  pro  rata 
freight  not  given,  even  where  the  goods  are 
nearly  at  their  destination  and  sold  beneficially. 
The  Vrow  A7ina  Catharina,  G  C.  Rob.  271. 

Freight  is  not  earned  by  the  ship  being 
brought  by  captors  to  Plymouth,  the  ship  being 
bound  to  London.  The  Wilhelmina  Eleonora,  3 
C.  Rob.  234. 

Freight  allowed  to  captors  in  respect  of  neutral 
goods  carried  to  the  claimants'  own  country, 
though  not  to  their  port  of  destination,  the 
voyage  under  special  circumstances  having  been 
substantially  performed.  The  Vrouiv  Henrietta, 
5  C.  Rob.  75,  n. 

Freight  on  Enemy  Goods  in  Neutral  Ship.] — A 

neutral  ship  carrying  enemy  goods  is  entitled,  on 
condemnation  of  the  goods,  to  the  whole  freight ; 
capture  being  equivalent  to  delivery.  The 
Copenhaycn,  1  C.  Rob.  289,  infra  ;  Tlie  Prosjyer, 
Edwards,  76. 

The  freight  payable  upon  enemy  goods  in 
neutral  ships  is  not  necessarily  tlie  chartered 
freight,  as  raised  by  war  risk.  The  Twilling 
Eiget,  5  C.  Rob.  85. 

The  captor  of  enemy  goods  in  neutral  ship 
takes  them  with  the  liability  to  pay  freight — 
per  Lord  Stowell.  The  Tohago,  5  C.  Rob.  218,  222. 

Contraband.] — Freight  is  not  allowed  to  the 
owner  of  a  neutral  ship  carrying  contraband  of 
war.     The  Oster  Bisoer,  4  C.  Rob.  199. 

Capture  and  Restitution— Pro  rata  Freight.] 

— A  ship  put  into  an  English  port  in  distress, 
the  greater  part  of  the  voyage  having  been  per- 
formed. The  cargo  was  discharged  m  order  to 
repair  the  ship.  The  ship  and  cargo  were  seized 
as  prize,  but  afterwards  restored.  The  ship  and 
part  of  the  cargo  were  afterwards  sent  to  Lon- 
don, and  the  rest  of  the  cargo  forwarded  to  its 
destination  : — Held,  that  the  owners  were  entitled 
to  pro  rata  freight.  The  Copenhagen,  I  C.  Rob. 
289.     S.  C,  supra. 

Ship  captured  and  restored  with  freight : — 
Held,  that  the  whole  freight  was  a  charge  on  the 
caro-o,  though  not  carried  to  its  destination. 
The  Martha,  3  C.  Rob.  106,  n. 

A  ship  and  cargo  having  been  condemned  and 
sold  by  a  French  court,  and  the  sentence  after- 
wards reversed,  freight  pro  rata,  held  payable, 
the  shipo-miers  having  been  prevented  from 
carrying  the  cargo  to  the  port  of  delivery  by  no 
fault  of  their  own.  Baillie  v.  Mondigliani,  Park 
on  Insurance,  8th  ed.  116.  See  The  Fortuna, 
Edwards,  57. 

Capture  and  Recapture.]  —  A  British  ship, 
freighted  from  Liverpool  in  ballast  to  Lisbon, 
there  took  in  a  cargo  for  Ireland,  and  was 
captured  off  Falmouth  ;  afterwards  recaptm-ed 
and  taken  into  Falmouth  : — Held,  that  the  whole 
of  the  freight  was  due  to  the  shipowners  from 
the  cargo  owners.     The  Racehorse,  3  C.  Rob.  101. 
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Sale  for  Salvage — Common  Incapacity  to  per- 
form Voyage — Half  Freight  Decreed.]— A  ship 
bound  for  Lisbon  reached  the  Tagiis,  but  was 
unable  to  get  In  by  reason  of  blockade.  She  was 
blown  off  the  coast,  captured,  recaptuied  and 
sold  at  Madeira  by  the  recaptors  for  salvage  : — 
Held,  that  upon  principles  of  equity  the  loss 
arising  from  the  common  incapacity  of  the 
parties  to  the  charterparty  should  be  divided, 
and  half  the  freight  decreed  to  be  paid.  The 
Friends,  Edwards,  2i6. 

Pro  rati,  Freight.] — Freight  pro  rata  on  cap- 
ture and  recapture  not  given  to  a  ship  brought 
back  to  the  port  or  quasi  port  of  her  departure. 
The  Hiram,  3  C.  Eob.  180. 

A  ship  bound  for  London,  after  taking  in  her 
cargo,  but  before  breaking  ground,  was  cut  out 
of  her  port  of  lading  in  Jamaica  by  a  French 
privateer ;  but  was  afterwards  recaptured  and 
carried  into  another  port  in  the  same  island, 
where  the  cargo  was  sold  by  order  of  the  Court 
of  Admiralty  for  the  benefit  of  the  freighters  : — 
Held,  that  the  owners  of  the  ship  jvere  not 
entitled  to  any  part  of  the  freight,  though  by 
the  usage  of  the  trade  the  ship  was  loaded  at 
their  expense.  Curling  v.  Long,  1  Bos.  &  P.  034  ; 
4  R.  K.  747. 


e.  Restraint  of  Princes— Prohibited  Cargo. 

Eestraint.] — If  a  ship  freighted  to  H.  is  pre- 
vented by  restraint  of  princes  from  arriving,  and 
the  consignees  direct  the  master  to  deliver  the 
cargo  at  G.,  and  accept  it  there,  he  may  maintain 
an  action  upon  an  implied  contract  to  pay  freight 
pro  rata  itineris.  Christy  v.  Mow,  1  Taunt.  300  ; 
y  R.  R.  776. 

And  if  the  master  is  prevented  by  the  default 
of  the  consignees,  or  restraints  of  princes,  from 
delivering  the  whole  cargo  there,  he  will  be 
entitled  to  freight  pro  rata  for  the  part  delivered. 

Delay  —  Safe    Port.]  —  A    charterparty 

made  between  English  merchants  at  Vali)aiaiso, 
and  the  owners  of  a  Prussian  ship,  provided  that 
the  ship  should  proceed  and  deliver  cargo  at  a 
port  to  be  named  by  the  charterers  in  Great 
Britain,  or  on  the  continent  between  Havre  and 
Hamburg.  The  charterer  namcil  Dunkirk.  On 
the  arrival  of  the  ship  off  Dunkirk,  the  master 
was  informed  by  a  pilot  that  war  had  commenced 
between  Prussia  and  France.  The  master  there- 
upon took  the  ship  into  Dover,  and  refused  to 
deliver  the  cargo  without  payment  of  full  freight. 
War  was  not  in  fact  declared  until  three  days 
afterward.? : — Held,  that  as  the  port  named  by 
the  charterer  was  an  un.safc  port,  and  Dover 
being  a  port  which  might  have  been  named 
within  tlie  terms  of  the  charterparty,  the  owners 
were  entitled  to  full  freight.  The  Tci/funit/,  Dim- 
can  v.  Kuster,  .H  Moore,  P.  C.  (x.s.)  Ill  ;  11  L.J., 
Adm.  .•>7  ;  L.  R.  1  P.  C.  171  ;  20  L.  T.  48  ;  20 
W.  R.  421  ;  1  Asp.  M.  C.  214— P.  C. 

Detention.] — A  ship  let  to  freight  hy  the 
month,  iu  attempting  to  enter  a  blMck.'idtd  jiort 
by  order  of  the  freighters,  was  seized,  and  her 
cargo  condemned ;  but,  being  afterwards  released, 
took  in  other  goods,  and  delivered  them  to  the 
freighters,  according  to  the  charter})arty  : — Held, 
that  there  was  no  suspension  of  the  freight  during 
the  detention  of  the  ship.  Moursum  v.  Greaves, 
2  Camp.  627  ;  12  R,  R,  763. 


Convoy  Recalled — Cargo  Sold.] — Under  an 
agreement  in  the  natiue  of  a  charterparty, 
whereby  the  plaintiff  let  his  ship  to  freight  to 
the  defendant  on  a  voyage  from  Shields  to  Lisbon, 
with  convoy,  the  freight  to  be  paid  on  right 
delivery  of  the  cargo  ;  the  ship  having  sailed 
from  Shields  with  her  cargo,  and  joined  convoy 
at  Portsmouth ;  and,  after  being  detained  near 
a  month  off  Lymington,  her  sailing  orders  being 
recalled  by  the  convoy,  in  consequence  of  the 
occupation  of  Portugal  by  the  enemy  ;  and  the 
defendant  having  refused  to  accept  the  cargo  at 
Portsmouth,  to  which  the  ship  retui-ned,  it  was 
unloaded  by  the  plaintiff,  after  notice  to  the 
defendant,  and  then  was  sold  by  consent  of  both 
parties,  without  prejudice  : — Held,  that  he  could 
not  recover  freight  pro  rata,  or  demurrage.  Lid- 
dard  v.  Zojjes,  10  East,  o26  ;  10  R.  R.  368. 

Emhargo  taken  off- Continuing  Voyage,] — If 

a  British  merchant  charters  a  Swedish  ship  on 
a  voyage  to  St.  Michael's  for  a  cargo  of  fruit,  and 
the  charterparty  contains  the  usual  exception 
against  the  restraint  of  princes,  and  the  ship  is 
prevented  from  reaching  St.  Michael's  within 
the  fruit  season  by  an  embargo  laid  on  Swedish 
vessels  by  the  British  government,  the  Swedish 
owner  cannot,  by  proceeding  on  the  voyage  after 
the  embargo  is  taken  off,  entitle  himself  to 
recover  the  freight  against  the  British  merchant. 
Touteng  v.  Hubbard,  3  Bos.  &  P.  291  ;  6  R.  R.  7'Jl. 

Position  of  Blockading  Squadron.] — A  blockad- 
ing squadron  may  lawfully  be  at  any  distance 
convenient  for  shutting  up  the  port  blockaded, 
provided  it  does  not  obstruct  any  other  ;  and  a 
ship  will  be  considered  as  guilty  of  a  wilful 
breach  of  the  blockade  which  actually  comes 
within  reach  of  capture  by  the  squadron,  if  the 
circumstances  were  such  that  a  piudent  man 
would  have  inquired  whether  that  were  the 
blockading  squadron,  although  the  captain  was 
actually  ignorant  of  its  being  so,  not  having 
inquired.  Naylor  v.  Taylor,  M.  k.  M.  205  ;  S) 
B.  &  C.  718  ;  4  M.  &  Ry.  526  ;  31  R.  R.  731. 

Prohibition.] — A  ship  was  let  to  freight  for  a 
voyage,  to  take  out  a  sm.all  cargo  of  lead,  an<l 
to'bring  home  a  return  cargo,  for  which  freight 
was  to  be  paid  at  eleven  guineas  per  ton  for  the 
whole  ship's  admeasurement.  If,  from  political 
circumstances,  she  shoukl  be  unal)le  to  discharge 
her  cargo,  and  consetjuently  to  obtain  a  return 
cargo,  the  freigliters  agreed  to  |pay  a  gross  sum, 
less  than  the  amount  of  the  freiglit  jicr  ton  ;  the 
ship  being  jjrcvented  from  discharging,  and  the 
freighter  supi)lying  no  homeward  cargo,  the 
master  took  in  goods  on  freight,  and  brought 
them  home  together  with  the  lead  :— Held,  that 
he  was  entitled  to  receive  the  gross  sum  stipu- 
lated, and  also  to  retain  llic  freight  which  the 
ship  had  earned.  Jidl  v.  I'lillcr,  2  Taunt.  285  ; 
12  East,  4%,  n.  ;  11  R.  R.  574. 

Upon  a  contract  to  fetch  a  cargo  of  corn  from 
a  particular  place,  where,  on  arriving,  it  is  found 
that  the  government  h:is  prohibited  tlie  exporta- 
tion of  corn,  freight  is  p.iyablc  though  the  ship 
returns  in  ballast,  after  staying  out  her  days  of 
donurrage.  Jilight  v.  I'agc,  3  Bos.  Ac  P.  2'J5,  n. ; 
6  R.  R.  7'J5,  n. 

Embargo.] — A  ship  was  brought  in  under  an 
embargo,  with  cargo  on  board  not  under  the 
embargo.  A  claim  by  the  ship  for  freight  against 
the  cargo,  which  was  unloaded  and  sent  on  by 


379 


SHIPPING— XIIl.  Frci.iht 


380 


another  conveyance,  dismissed.  T/w  Werld.s- 
horgaven,  -1  C.  Kob.  17. 

A  cargo  belonging  to  Englishmen  on  board  a 
Swedish  ship  bound  to  Venice  was  detained  under 
iin  embargo  on  Swedish  ships  at  Falmouth,  where 
the  ship  put  in  for  shelter  : — Held,  that  the  cargo 
■owners  were  bound  to  \>a.j  expenses  incurred  by 
the  ship  on  account  of  cargo,  but  not  freight. 
Isahdla  Jacohhia,  4  C.  Rob.  77. 

Knowledge  of.] — Where  the  plaintiff  by 

■charterparty,  dated  the  1st  March,  let  to  the 
defendant  a  ship  to  freight,  and  by  its  terms  the 
plaintiff  was  to  carry  an  ontward-bound  cargo 
of  goods  (not  prohibited  by  restraint  of  princes) 
from  Liverpool  to  Carolina  in  America,  and  to 
bring  back  a  cargo  of  rice  for  the  defendant,  he 
paying  freight  for  the  same ;  and  the  plaintiff 
cleared  out  on  the  22nd  March  from  Liverpool 
■with  a  cargo  of  salt,  and  on  the  22nd  May  follow- 
ing arrived  at  Carolina,  where  the  importation 
of  British  goods  was  prohibited  by  an  order 
issued  on  the  1st  March,  the  day  the  charter- 
party  was  dated  ;  and  also  a  further  order  pro- 
hibiting the  exportation  of  goods  to  England,  so 
that  the  plaintiff  could  not  unload  the  salt  nor 
bring  back  a  cargo  of  rice  : — Held,  that  the 
plaintiff'  could  not  recover  for  freight  homewards, 
if  it  could  be  established  that  he  knew  of  the 
prohibition  at  the  time  of  the  ship's  clearance 
from  Liverpool.     Heslop  v.  Jones,  2  Chit.  550. 

Back  Freight.]  —  A  ship  with  a  general 
■cargo  sailed  from  London  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading 
the  shipowner  was  to  deliver  the  petroleum  at 
Havre,  and  it  was  to  be  taken  out  by  the  defen- 
dant within  twenty-four  hours  after  arriving  at 
Havre,  or  ten  guineas  a  day  was  to  be  paid  for 
•demurrage.  On  the  ship's  arriving  at  Havre,  the 
authorities  of  the  port  made  the  captain  take 
her  away  in  consequence  of  the  petroleum  being 
on  board.  Thereupon  he  went  to  neighbouring 
ports,  but  was  not  allowed  to  stay  there.  Eeturn- 
ing  to  Havre,  he  discharged  his  general  cargo, 
and  no  bill  of  lading  having  been  presented  to 
him,  and  no  application  having  been  made  to 
him  for  the  delivery  of  the  petroleum,  he  brought 
it  back  to  London.  On  the  shipowner  claiming 
freight,  back  freight,  demurrage  and  expenses  : — 
Held,  that  he  was  entitled  to  freight,  back 
freight  and  expenses.  Freight  is  earned  by  the 
■carriage  and  arrival  of  the  goods  ready  to  be 
■delivered  to  the  merchant.  And  although  the 
petroleu.m  could  not  be  landed  at  Havre,  it  was 
in  the  port  a  reasonable  time,  during  which  the 
■owner  might  have  received  it ;  and  the  freight 
was  accordingly  earned.  Argos,  Carqoex,  Gaudet 
V.  Browiu  L.  E.  5  P.  C.  134  ;  28  L.  T.  745  ;  21 
W.  R.  707.     Affirming  42  L.  J.,  Adm.  49. 

Where  no  application  for  delivery  is  made,  the 
captain  may  land  and  warehouse  the  cargo  at 
the  expense  of  the  merchant ;  and  where  that  is 
forbidden  by  the  authorities  of  the  pca-t,  he  is 
not  justified  in  destroying  the  cargo  ;  but,  in  the 
absence  of  advices,  he  may  take  it  to  such  a  place 
as  in  his  judgment  is  most  convenient  for  the 
merchant,  and  may  charge  to  the  merchant  all 
expenses  properly  incurred  ;  consequently,  here 
the  shipowner  was  entitled  to  back  freight  and 
expenses.  The  demurrage  and  the  expenses 
incurred  in  the  ineffectual  attempt  to  land  at  the 
neighbouring  ports  were  not  allowed,  but  were 
looked  on  as  part  of  the  expenses  of  the  voyage. 


Arrest  of  Cargo  before  reaching  destination.] 

— See  lialam.  Cuvijo  (m\  sujjra,  col.  219. 

See  tiLsii  ca.s<',f  as  to  RESTRAINT  OF  Peinces, 
ante,  Charterparty,  Bill  of  Lading. 


f.  Damag'e  to  Carg-o — Short  Delivery. 

Consignee  Accepting.] — If  the  consignee  of 
goods  accepts  any  benefit  by  the  carriage,  he 
cannot  defend  himself  fi'om  the  payment  of 
freight,  on  the  ground  that  the  goods  have  been 
damaged  by  the  master  in  carrying  them,  though 
the  damage  exceeds  the  amount  of  the  freight. 
Shields  V.  Davis,  6  Taunt.  65  ;  4  Camp.  119. 

Effect  of,  in  Action  for  Freight  by  Ship- 
owner.]— Freight  is  recoverable  as  upon  a  right 
and  true  delivery  of  the  cargo  agreeably  to  the 
bills  of  lading,  upon  proof  of  having  delivered 
the  entire  number  of  chests,  for  which  bills  of 
lading  had  been  signed  ;  though  it  appeared  that 
the  contents  of  the  chests  were  damaged  by  the 
negligence  of  the  master  and  crew  on  board,  in 
not  ventilating  them  suSiciently ;  the  party 
injured  having  his  counter-remedy  by  action  for 
such  negligence.  Davidson  v.  Gwynne,  12  East, 
381  ;  11  R.  R.  420. 

Where  the  master  and  freighter  of  a  vessel  of 
400  tons  mutually  agreed  in  writing,  that  the 
ship,  being  every  way  fitted  for  the  voyage, 
should  with  all  convenient  speed  proceed  to 
St.  Petersburg,  and  there  load  from  the  freighter's 
factors  a  complete  cargo  of  hemp  and  iron,  and 
proceed  therewith  to  London,  and  deliver  the 
same  on  being  paid  freight  for  hemp  5Z.  per  ton, 
for  iron  5s.  a  ton,  one-half  to  be  paid  on  right 
delivery  the  other  at  three  months  : — Held,  that 
the  delivery  of  a  complete  cargo  was  not  a 
condition  precedent  ;  and  that  the  master  might 
recover  freight  for  a  short  cargo  at  the  stipulated 
rates  per  ton,  the  freighter  having  his  remedy  in 
damages  for  such  short  delivery.  Ritchie  v. 
Atkinson,  10  East,  2'J5  ;  10  R.  R.  307. 

If  a  shipper  of  goods  sustains  a  loss  by  reason 
of  the  misconduct  or  negligence  of  the  ship- 
owner or  his  agents,  his  remedy  is  by  action,  and 
he  cannot  resist  payment  of  freight  on  the  ground 
that  the  goods  were  unfit  for  use  when  they 
arrived  at  the  port  of  destination.  Garrett  v. 
Melhuish,  4  Jur.  (N.s.)  943  ;  6  W.  R.  491. 

In  cases  of  short  delivery  under  a  bill  of 
lading,  a  deduction  may  be  made  from  the 
fi'eight  of  such  proportion  of  the  freight  as  would 
have  been  payable  if  the  goods  had  been 
delivered,  and  this,  even  though  the  freight  is 
lump  freight ;  but  the  value  of  the  goods  not 
brought  to  destination  may  not  be  deducted 
from  freight,  but  must,  if  necessary,  be  the  sub- 
ject of  a  separate  action.  The  J\iorivay,  12  L.  T. 
57;  13  W.  R.296. 

A  consignee  of  goods  under  a  bill  of  lading 
has  no  right  to  deduct  from  the  freight  payable 
on  delivery  of  goods  the  value  of  articles  which, 
though  mentioned  in  the  bill  of  lading,  turn  out 
not  to  have  been  put  on  board.  3leyer  v.  Dresser, 
16  C.  B.  (N.S.)  646  ;  33  L.  J.,  C.  P.  289  ;  10  L.  T. 
612;  12  W.  R.  983. 

The  whole  freight  named  in  a  bill  of  lading  is 
payable  to  the  shipowner  carrying  under  it, 
although  a  less  quantity  of  goods  than  the 
quantity  named  in  the  bill  of  lading  is  delivered, 
if  the  quantity  delivered  is  no  less  tlian  the 
quantity  received  by  the  shipowner.  Blanchet 
v.  PowelVs  Llantivit  Collieries  Co.,  43  L.  J.,  Ex. 
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50  ;  L.  R.  9  Ex.  74  ;  30  L.  T.  28  ;  22  W.  E.  490  ; 
2  Asp.  M.  C.  224. 

Custom.] — This  being  the  general  law,  it 

cannot  be  altered  by  a  universal  practice  of  mer- 
chants, which  is  not  confined  to  any  particular 
place  or  trade,  to  have  the  value  of  such  goods 
deducted  from  the  freight.  JUcyer  \.  Dresser, 
supra. 

Foreign  Law.] — By    French    law.    the 

•whole  freight  is  payable  whether  the  whole 
quantity  named  in  the  bill  of  lading  is  carried 
or  not,  and  therefore,  in  the  case  of  a  bill  of 
lading  executed  in  France,  it  is  immaterial 
whether  or  not  the  shipowner  received  the  whole 
quantity  named  in  the  bill  of  lading.  Blancliet 
V.  PoicelVs  Llantivit  Collieries  Co.,  supra. 

The  law  of  a  foreign  country,  entitling  a  con- 
signee to  reduce  the  claim  against  him  for 
freight  bj-  the  value  of  goods  put  on  board  and 
lost,  but  which  amounts  to  an  allowance  by  way 
of  set-off,  and  not  to  an  extinguishment  of  the 
claim  for  freight,  is  matter  of  procedure  only, 
and  therefore  does  not  apply  to  an  action  for 
freight  brought  in  this  country  against  the  con- 
signee.    Jleijer  v.  Dresser,  supra. 

Charterer  cannot  Abandon  Goods  when 

Damaged,] — A  charterer,  whose  cargo  has  been 
damaged  by  the  fault  of  the  master  and  crew, 
so  as,  upon  arrival  at  the  port  of  discharge,  to 
be  worth  less  than  the  freight,  is  not  entitled  to 
€xcuse  himself  from  payment  of  freight  by 
abandoning  the  cargo  to  the  shipowner.  Daliiii 
V.  Oxley,  15  C.  B.  (K.S.)  646  :  33  L.  J.,  C.  P. 
11.5  ;  10  Jur.  (N.S.)  655  ;  10  L.  T.  268  ;  12  W.  R. 
557. 

Lump  Freight— Part  of  Cargo  Lost  by  Perils 
of  Sea. J — A  chart  erparty  from  Riga  to  London 
provided  that  the  ship  should  load  a  full  and 
complete  cargo  of  lath-wood,  and  deliver  the 
same  on  being  paid  freight  as  follows  :  a  lump 
sum  of  315^.  There  was  the  usual  exception  of 
sea  risks,  and  the  freight  was  to  be  paid  half  on 
arrival  and  the  remainder  on  unloading  and 
right  delivery  of  cargo.  Part  of  the  cargo, 
loaded  in  accordance  with  the  chartcrparty,  was 
lost  by  perils  of  the  sea,  without  any  default  of 
the  master  or  crew  :— Held,  that  the  shipowner 
was,  on  delivery  of  the  remainder  of  the  caigo, 
entitled  to  the  full  sum.  Ilohinson  v.  Knifjhts 
or  Knight,  42  L.  J.,  C.  P.  211  ;  L.  K.  8  C.  P.  465  ; 
28  L.  T.  820  ;  21  W.  R.  683  ;  2  Asp.  M.  C.  10. 

Loss  by  Pirates.] — Covenant  to  pay  freight 
•f)n  delivery.  Cargo  partly  spoiled  by  pirates  : — 
Ilelil,  freight  not  payal)le.  Bright  v.  Cowper 
liruwnl.  Ac  G.  pt.  1,  21. 

Loss  by  Fire.]  —  By  a  chartcrparty  a  ship 
was  to  load  at  Colombo  or  Cochin,  from  the 
charterers'  agents,  a  full  and  com|»lctc  lading, 
and  proceed  to  London,  and  discharge  there, 
fire  and  other  dangers  of  the  sea  excepted,  a 
lump  sum  freight  of  5,000^.,  to  be  paid  after 
entire  flischarge  and  right  delivery  of  the  cargo 
in  cash  two  months  after  the  date  of  the  shijj's 
rciiort  inwards  at  the  custom  house.  Part  of  the 
cargo  loaded  in  accordance  with  the  chartcrparty 
was  lost  by  fire,  without  any  default  of  the 
master  or  crew,  and  the  remainder  was  delivered 
in  London  : — Held,  that  the  sliipowncr  was 
entitled  under  the  chartcrparty  to  the  full  sum 
of  5,000Z.     Merchant  Shipping  Co.  v.  Armitage, 
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43  L.  J.,  Q.  B.  24 ;  L.  R.  9  Q.  B.  99  ;   29   L.  T. 

809  ;  2  Asp.  M.  C.  185— Ex.  Ch. 

Loss  of  Cargo  before  Delivery.]  —  Cement 
was  shipped  under  a  bill  of  lading  which  stipu- 
lated that  freight  should  be  paid  "within  three 
days  after  arrival  of  ship,  and  before  delivery  of 
any  portion  of  the  goods."  The  ship  arrived  in 
port  with  the  cement  on  board,  but  was  within 
the  three  days,  in  consequence  of  an  accidental 
fire,  scuttled  with  a  view  to  the  saving  of  ship 
and  cargo  ;  and  on  her  being  raised  the  cement 
was  found  to  be  useless,  having  ceased  to  exist 
as  cement,  and  the  consignees  refused  to  accept 
it  or  to  pay  freight : — Held,  that  the  shipowners, 
not  being  ready  to  perform  their  part  of  the 
contract,  were  not  entitled  to  sue  for  freight. 
Duthie  V.  Hilton.  38  L.  J.,  C.  P.  93  ;  L.  R.  4 
C.  P.  138  ;  19  L.  T.  285  ;  17  W.  R.  55. 

When  Payable  Pro  rata.] — In  case  of  a  loss 
at  sea,  freight  must  be  paid  only  in  proportion 
to  the  goods  saved,  and  the  part  of  the  voyage 
which  has  been  performed.  Lnhe  v.  Lyde,  2 
Bm-r.  882  ;  1  W.  Bl.  190. 

Memorandum   of    Charter  —  Consideration.] 

— A.,  owner  of  a  vessel,  took  in  a  cargo  at 
Calcutta,  to  be  carried  thence  to  St.  Petersburg, 
which  was  ptirchased  by  his  supercargo  on  his 
account  ;  but  B.  &  Co.  advanced  26,000/.  towards 
such  purchase,  and  bills  of  lading  were  made 
out  by  the  captain,  stating  the  cargo  to  be 
shipped  by  B.  k.  Co.  on  account  of  A.,  to  be 
delivered  at  St.  Petersburg  to  B.  &  Co.'s  order 
or  their  assigns.  The  words,  "  he  or  they  paying 
freight,"  were  struck  out  of  the  bills  of  lading, 
which  were  indorsed  by  B.  &  Co.  and  trans- 
mitted to  the  defendants,  their  correspondents 
in  London.  Before  the  ship  sailed,  a  memoran- 
dum for  charter  was  entered  into  at  Calcutta, 
between  A.'s  supercargo  and  the  captain,  whereby 
it  was  agreed  that  the  ship  should  be  despatched 
with  a  cargo  for  St.  Petersburg,  to  be  there 
delivered  to  the  order  of  the  freighter,  on  being 
paid  freight  at  a  certain  rate  therein  stipulated. 
The  ship,  in  jn'occeding  on  the  voyage,  was  lost , 
but  part  of  the  cargo  w.as  saved,  and  sold  with 
the  consent  of  the  captain  for  13,O00Z.  The 
defendants,  as  indorsees  of  the  bills  of  lading, 
api»lied  for  the  proceeds  of  the  salvage,  which 
had  been  jjreviously  claimed  by  the  plaintiffs, 
as  agents  on  the  ])art  of  A. ;  and  the  captain  also 
claimed  a  lien  tlirreon  for  pro  rata  freight ;  on 
which  the  defendants  agreed  by  letter  (if  the 
plaintiffs  would  cause  tlie  claims  of  A.  and  the 
captain  to  be  withdrawn)  to  be  accountable  to 
them,  as  the  agents  of  A.,  for  whatever  might 
appear  to  be  duo  for  the  pro  ratil  freight  the  shij) 
was  entitled  to,  agreeably  to  the  chartcrparty 
entered  into  by  A.'s  supercargo  and  the  captain. 
In  pursuance  of  this  agreement  these  claims 
were  withdrawn,  and  the  defendants  received 
the  amount  of  the  salvage,  and  then  refused  to 
pay  the  pro  rata  freight,  as  the  instrument 
entered  into  at  Calcutta  was  merely  a  memoran- 
dum for  charter  ;  and  insisted  that  tlierc  was  no 
consideration  for  the  defendants'  promise.  But, 
in  an  action  for  nonpayment  of  the  pro  ratil 
freight  under  the  agreement : — Hchl,  that  the 
plaintiffs  were  entitled  to  recover,  as  the  defen- 
dants were  aware  of  the  circumstances  which 
h.ad  happened  Ixforc  the  agreement  was  entered 
into.  Thornton  v.  Falrlie,  2  Moore,  397 ;  8 
Taunt,  354. 
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Reloading  and  Continuing  Voyage.] — A  ship 
was  chartered  from  London  to  B.,  there  to 
deliver  her  cargo,  reload,  and  proceed  to  a  port 
between  G.  &  A. ;  freight  for  voyage  out  and 
home,  1,300A,  if  delivered  at  G.,  in  S.,  London  or 
Liverpool  ;  200Z.  to  be  paid  in  London  on  the 
vessel's  departure,  the  remainder  on  final  delivery 
of  the  homeward  cargo.  The  ship  proceeded  to 
B.,  delivered  her  cargo  there,  and  sailed  again 
with  a  cargo  of  hides,  which  the  charterers  con- 
signed to  G.  At  F.  the  ship  and  about  one-third 
of  the  hides  were  lost.  The  vice-consul  of  F., 
acting  on  behalf  of  the  charterers,  at  the  request 
of  the  captain  of  the  ship,  transmitted  the 
residue  of  tJhe  hides,  by  another  vessel,  to  the 
consignees  of  the  charterers  at  G.,  where  they 
were  accepted,  and  the  freight  from  F.  to  G. 
paid  by  the  charterers  : — Held,  that  the  plaintiff 
was  not  entitled  to  the  1,300Z.  freight ;  that  he 
was  not  entitled  pro  rata  itineris  for  freight  to 
B.,  or  from  F.  to  G.,  but  that  he  was  entitled  to 
freia:ht,  pro  rata,  from  B.  to  F.  Mitchell  v. 
Darthez,  2  Scott,  771 ;  2  Bing.  (N.C.)  555  ; 
1  Hodges,  418  ;  5  L.  J.,  C.  P.  154. 

Short  Cargo — Charterparty  and  Bill  of  Lading 
Freight — Cargo  Shipped  by  Shipowner  in  place 
of  Part  Burnt — Amount  of  Freight  Due.]  —  See 

Aitlien  v.  Urnsthausen,  post,  col.  500. 

Full  Cargo  not  taken.]  —  Covenant  to  carry 
180  men  to  Jamaica  at  5/.  per  head  ;  160  carried. 
and  alleged  by  plaintiff  to  be  all  that  were 
offered ;  defendant  alleging  that  180  were  offered. 
Judgment  for  plaintiff.  (Arum.')  v.  JVucll,  1  Keb. 
100. 

Freight  Payable  on  240  tons  whether  Shipped 
or  not— Refusal  to  ship  240  tons  tendered.] — 

Plaintiff,  by  charterparty,  agreed  with  defendants 
to  carry  a  cargo  from  B.  to  L.  at  15*.  per  ton  ; 
the  defendants  agreeing  to  pay  for  240  tons 
whether  that  weight  were  shipped  or  not,  freight 
to  be  paid  on  right  delivery.  The  plaintiff 
alleged  right  delivery,  and  'that  the  freight 
amo'unted  to  180Z.  ;  that  the  defendants  paid 
14t5L  only,  and  claimed  the  difference.  The 
defendants  pleaded  that  they  tendered  240  tons 
for  shipment,  and  that  the  plaintiff  refused  to 
carry  more  than  a  part  of  the  240  tons,  and  that 
the  ship  might  reasonably  have  carried  the 
whole.  Held,  on  demurrer,  that  the  plea  was  a 
good  defence.  Clements  v.  Russell,  4  Ir.  Ch.  K. 
318. 


voyage  from  Greenock  to  Monte  Video  for  a 
lump  freight  of  550^.,  of  which  150L  was  to  be 
paid  on  clearing  at  Greenock,  and  "  bills  of 
lading  for  the  balance  payable  abroad  to  be 
taken  (sic)  by  the  captain,  on  receipt  of  which 
documents  all  responsibility  in  charterer  to 
cease."  The  cargo  was  chiefly  coal.  The  char- 
terer divided  the  550Z.  freight  amongst  the 
various  items  of  cargo,  and  presented  bills  of 
lading  together  making  up  that  sum  for  the 
master's  signature,  the  charterer  being  consignee. 
The  bill  of  lading  for  the  coal  was  for  453J  tons 
at  22.?.  Pid.  per  ton  freight.  The  master  signed 
this,  with  a  note  "  weight  and  contents  unknown." 
The  coal  was  discharged  at  Monte  Video,  turning 
out  398  tons  only,  the  master  waiving  his  lieu 
for  freight.  The  charterer's  agents,  in  settling 
for  the  loalance  of  freight,  retained  for  coal  short 
delivered  24Z.,  and  62Z.  freight  thereon.  The 
owners  sued  the  charterers  for  the  balance  of  the 
chartered  freight : — Held,  that  the  biUs  of  lading 
having  been  granted  put  an  end  to  the  charterer's 
liability  on  the  charterparty  ;  that  the  ship- 
owners could  recover  freight  on  398  tons  only  ; 
that,  in  absence  of  proof  that  any  of  the  coal 
shipped  had  not  been  delivered,  the  charterer 
could  not  retain  the  24Z.  Benyon  v.  Keniwth, 
8  Ct.  of  Sess.  Gas.  (4th  ser.)  594. 


Commission  on  Freight  —  Ship  Lost  before 
loading.] — "Commission"  on  freight  expressed 
to  be  payable  to  charterers  "  on  completion  of  the 
loading  or  should  the  vessel  be  lost."  The  vessel 
was  lost  before  arriving  at  the  loading  port  :-— 
Held,  commission  not  payable.  Slbson  v.  Shij) 
Barcraig  Co.,  2  Ct.  of  Sess.  Cas.  (4th  ser.)  91. 

Dates  Damaged — Not  Merchantable  as  Dates, 
but  of  value  for  Distillation.] — A  vessel  with 
dates  on  board  was  sunk  and  afterwards  raised. 
The  dates,  which  were  shipped  under  bill  of 
lading  making  freight  payable  on  right  delivery, 
were  not  merchantable  as  dates,  but  were  of 
considerable  value  for  purposes  of  distillation. 
Held,  that  no  freight  was  payable.  Asfar  v. 
Blundell  65  L.  J.,  Q.  B.  138  ;  [1895]  2  Q.  B. 
196  ;  15  R.  481  :  73  L.  T.  648  ;  44  W.  R.  130  ; 
8  Asp.  M.  C.  106— C.  A. 

Charterparty— Ceaser  Clause— Bill  of  Lading 
—Short  Delivery.] — A  ship  was  chartered  for  a 


S.  Abandonment,  Loss,  or  Detention  of 
Ship. 

Loss    of    Ship  —  Freight    Payable    at    fixed 

Periods.] — A  ship  employed  by  a  charterparty 
on  both  an  outward  and  a  homeward  voyage  at 
so  much  per  month,  and  which  was  lost  in  the 
homeward  voyage  was  held  to  have  earned  the 
freight  due  for  the  outward  voyage.  MackrcU 
V.  Simofid,  2  Chit.  666. 

The  freight,  being  reserved  at  so  much  per 
month,  was  earned  at  the  end  of  each  month, 
although  the  stipulated  time  of  payment  wns 
from  four  months  to  four  months,  and  the  ship 
was  lost  at  the  end  of  foirrteen  months.  Rave- 
loch  V.  Geddes,  10  East,  555  ;  10  R.  R.  380. 

By  a  charterparty  the  freighter  covenanted  to 
pay  to  the  owner  freight  at  and  after  the  rate  of 
so  much  per  ton  per  month,  for  the  term  of  six 
months  at  least,  and  so  in  proportion  for  less 
than  a  month,  or  for  such  further  time  than  six 
months  as  the  ship  might  be  detained  in  the 
service  of  the  freighter,  until  her  final  discharge, 
or  until  the  day  "of  her  being  lost,  captured,  or 
last  seen  or  heard  of  ;  such  freight  to  be  paid  to 
the  commander  of  the  ship  in  manner  following, 
viz.,  so  much  as  might  be  earned  at  the  time  of 
the  arrival  of  the  ship  at  her  first  destined  port 
abroad,  to  be  paid  within  ten  days  next  after 
her  arrival  there,  and  the  remainder  of  the 
freight  at  specified  periods:  —  Held,  that  this 
constituted  one  entire  covenant,  and  that  the 
arrival  of  the  ship  at  her  first  destined  port 
abroad  was  a  condition  precedent  to  the  owner's 
right  to  recover  any  freight ;  and  that  the  ship, 
having  been  lost  on  her  outward  voyage,  the 
owner  was  not  entitled  to  recover  freight  at  so 
much  per  calendar  month  to  the  day  of  the  loss. 
Gibbon  V.  Mendez,  2  B.  &  Aid.  17  ;  20  R.  R.  337. 
By  charterparty  freight  was  payable  one 
month  after  the  ship  sailed ;  the  voyage,  Glasgow 
to  Demerara,  usually  lasting  six  weeks.  The 
ship  was  lost  three  days  after  sailing  :— Held, 
that  freight  was  payable.  Leitcli  v.  Wilson, 
7  Ct.  of  Sess.  Cas.  (3rd  ser.)  150. 
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Abandonment  —  Effect  of  on  Freight.]  —  By 
the  abandduraeiit  of  a  ship  by  the  erew  during  a 
voyage,  without  any  intention  to  retake  posses- 
sion, a  right  is  given  to  the  owner  of  cargo  on 
board  to  ti-eat  the  contract  of  affreightment  as  at 
an  end.  A  ship  with  a  cargo  of  resin  in  barrels,  on 
a  voyage  from  America  to  Rotterdam,  was,  owing 
to  the  perils  of  the  sea,  abandoned  by  her  crew 
off  the  American  coast.  She  was  afterwards 
saved  bj*  another  vessel,  and  brought  with  her 
cargo  by  the  salvors  into  a  port  in  England, 
and  there  arrested  in  an  action  for  salvage  by 
her  salvors.  Before  the  shipowner  had  released 
the  ship  or  cargo,  the  owners  of  the  cargo 
ai)plied  for  and  obtained  from  the  admiralty 
court  an  order  for  the  release  of  the  cargo  to 
them  without  jiayment  of  any  freight,  upon 
their  giving  bail  to  the  salvors  : — Held,  that  the 
cargo  owners  were  entitled  to  treat  the  contract 
of  affreightment  as  at  an  end,  and  that  therefore 
the  order  of  the  admiralty  court  was  rightly 
ma<le.  T/ie  Cito,  'A  L.  J.,  Adm.  1  ;  7  P.  I).  5  ; 
4.5  L.  T.  663 ;  30  W.  R.  836  ;  i  Asp.  M.  C.  468 
— C.  A. 

Derelict — Recovery  by  Shipowner  at  Port 

of  Discharge  —  Cargo  Owner's  Right  to  Cargo 
without  Payment  of  Freight.] — If  a  ship  is  aban- 
iloned  l.iy  her  master  and  crew  during  a  voyage, 
and  the  cargo  owner  exercises  his  right  of  treat- 
ing the  abandonment  as  a  determination  of  the 
contract  of  affreiglstment,  the  subsequent  re- 
covery c)f  the  vessel  by  the  shipowner  from  salvors 
at  the  port  of  dischar:ge  will  not  revive  the  con- 
tract, and  the  owner  of  the  carg>o  will  be  entitled 
to  have  it  returned  to  him  without  pavment  of 
freight.  T/te  Aniu,  72  L.  T.  621 ;  8  Asp.  M.  C.  5 
— C.  A. 

Cargo  Rescued   by  Salvors.] — A  barque 

bound  from  Cliarleston  with  a  cargo  of  cotton, 
shipped  under  bills  of  lading  for  Bremen,  the 
<lang(;rs  of  the  seas  excepted,  was  abandoned  in 
the  English  Channel  in  consequence  of  damage 
received  in  a  collision,  and  was  taken  possession 
of  as  a  derelict  by  salvors,  who  towed  her  into 
an  English  port,  and  there  placed  her  in  safety. 
To  recover  salvage  reward  for  their  services  the 
■salvors  proniote<l  causes  of  salvage  in  tiie  liigli 
<;ourt  of  afhniralty  against  the  barque,  her  cargo 
and  freight,  and  caused  hci-  ami  her  cargo  t(j  be 
arrested  at  the  port  to  which  they  had  .so  towed 
Iher.  Under  an  order  of  unlivery  obtained  in 
one  of  tliese  causes  the  cargo  was  unladen  and 
ifound  to  be  much  tlam.aged  by  sea  water,  and  on 
the  application  of  some  of  the  salvors,  ami  witli 
the  consent  of  the  cargo  owners,  but  conti'ary  to 
the  wishes  of  tiic  owners  of  the  shiii,  wiio  oll'ered 
!to  give  bail  and  carry  the  cargo  on  to  Bremen, 
the  court,  considering  that  a  sale  would  be  for 
the  lx;iielit  of  all  interested,  decreed  that  tlie 
<;argo  sliould  be  sold,  but  reserved  all  ([uestiinis 
of  freight,  ['leadings  as  to  freight  were  aflcr- 
"vvards  entered  into,  and  the  shipowners  claimed 
to  ]->e  paid,  out  of  the  proceeds  of  the  cargo  in 
the  registry,  the  full  amount  of  the  freight 
stipulated  to  be  paid  on  delivery  of  the  cargo  at 
I'reiiicn  : — IIcM,  that  under  the  circumstances 
the  shi|)/>wners  were  not  entitled  to  anv  freight. 
T/ic  Kathlciiii,  43  L.  .J.,  Adm.  3!) :  L.  11.  4  A.  ic  E. 
26!) ;  31  L.  T.  204  ;  23  W.  11.  3.50  ;  2  Asp.  M.  C. 
367. 

Ship   Abandoned    as   Unseaworthy.]  — 

(Freight  held  to  be  payable  though  the  ship  was 
abandoned  abioail  as  unfit  to  come  home.    Edwin 

VOL.    XIII. 


V.  East  India  Co.,  2  Vern.  210.  Citing  Wcstland 
V.  Rubi)i,9on,  not  reported. 

Right  of  Underwriters.] — When  on  the 

abandonment  of  a  ship  on  the  voyage  the  cargo 
I  is  taken  to  its  destination  in  another  vessel  hired 
by  the  captain,  the  underwriters  of  the  ship  are 
not  entitled  to  the  freight  due  on  the  delivery  of 
the  cargo.  Hicltic  v.  Jiodocunachi.  4  H.  &  N. 
4,55;    2S    L.    J.,    Ex.    273;    5    Jur.    (n.s.)    550: 

7  W.  R.  545. 
A  shipowner  loaded  his  ship,  which  was  bound 

for  Liverpool,  with  goods  on  his  own  account, 
and  he  insured  the  ship  and  the  freight  of  the 
goods  by  distinct  insurances.  The  ship  was 
stranded  at  S.,  on  the  English  coast,  twenty 
miles  from  Liverpool.  The  shipowner  abandoned 
the  ship  to  the  insurers  on  the  ship.     After  the 

;  aljandonment  the  shipowner,  at  his  own  expense. 

'  had  a  part  of  his  goods  taken  out  and  conveyed  by 
lighters  to  Liverpool,  and  he,  at  his  own  expense, 
procured  assistance,  by  which  the  ship,  with  the 
remainder  of  his  goods  on  board,  was  brought  to 
Liverpool.  Afterwards  the  assurers  accepted  the 
abandonment.  On  the  assured  claiming  for  the 
loss  of  the  ship  from  the  assurer,  the  assurer 
claimed  credit  for  the  freight  of  the  goods  of  the 
shipowner  : — Held,  that  nothing  in  the  nature  of 
freight  for  the  carriage  of  the  shipowner's  goods 
to  S.  passed  to  the  abandonees ;  but  that  they 
were  entitled  to  an  allowance  for  the  carriage  of 
the  part  of  the  goods  from  S.  to  Liverpool  in  the 
ship,  after  the  abandonment,  to  be  estimated  at; 
the  current  rate  of  freiglit,  as  if  brought  from 
Liverpool  bv  another  ship.     Milln- y.  WotidfalL 

8  El.  &  Bl.  493 :  27  L.  J..  Q.  B.  120 ;  4  Jur.  (x.s.) 
302. 

Guarantee  of   Freight  —  Ship   Lost.]  —  The 

charterer  of  a  ship,  being  unable  to  provide  a 
cargo,  agreed  with  the  shipowner  for  the  can- 
cellation of  the  chartcrpaity  upon  the  terms  that 
he  should  guai-antee  a  freight  of  !)()()/.  The  ship 
sailed  with  a  cargo  of  which  the  freight  was 
556^.  14.V.,  and  was  lost : — Held,  tliat  the  charterer 
was  liable  at  least  for  the  difference  between 
StOUZ.  and  556^.  14*.  (\irr  v.  WuUacliidn  Pcfrn- 
leu  III  Co.,  36  L.  J..  C.  P.  236  ;  L.  R.  2  C.  P.  468  ; 
16  L.  T.  460  ;  15  W.  R.  874. 

Contract    with    several    Companies.]  —  The 

l)laintiffs  shi|i|)(ii  goods  at  liiverpool  on  board 
the  defendant's  shii),  to  be  carrie<l,  as  stated  l)y 
the  bill  of  lading,  "viil  Colon  (Aspinwall)  ami 
I'anama  to  San  Francisco;  that  is  to  say,  by 
arrangement  between  the  West  India  and  Pacific 
Steamship  Company,  the  Panama  Railway  Com- 
[tany,  and  the  Pacific  Mail  Steamshii)  Company, 
to  be  carried  to  Colon  (Aspinwall)  by  the  packets 
of  the  West  India  .and  Pacific  Steamslii]i  Com- 
pany, from  Colon  (Aspinwall)  to  Panama  by  the 
PaTiama  Railroad  ('oinpany,  and  thence  to  tlio 
])ort  of  destination  i)y  the  Pacific  Mail  Steamship 
Company  .  .  .  freight  and  primage  to  be  con- 
sidered as  eanied,  ship  lost  or  not  lost  "  ;  thc! 
freight  being  \M.  5.v.  per  ton  jiayal^lein  ]>iverpool. 
The  whole  freight  at  the  aforesaid  rate  was  paid 
to  the  defendants' agent  at  Liverpool,  and  the  bill 
of  lading  w.os  signed  bj*  him  "  for  the  service 
from  London  to  Colon  (A.spinwall),"  ami  by  the 
agent  of  the  two  other  companies  "  for  the 
service  from  Colon  (Aspinwall)  to  San  Ei.'incisco." 
The  private  arrangement  entered  into  between 
the  three  companies  for  the  division  of  the  freight 
between  themselves  was  set  forth  in  the  case,  to 
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which  was  added  also  a  copy  of  the  handbook 
published  by  the  defendants  containing  the  rates 
of  freight  charged  for  the  carriage  of  goods  from 
Liverpool  to  Colon  (Aspinwall),  to  Panama,  and 
to  San  Francisco,  but  not  the  charges  for  con- 
veyance from  one  to  anotlier  of  the  three  last- 
mentioned  i^laces.  The  ship,  having  sailed  from 
Liverpool,  was  lost  witli  all  her  cargo  before 
reaching  Colon  (Aspinwall),  and  the  defendants, 
after  receiving  notice  of  the  loss,  paid  over  to 
the  two  other  companies  their  proportion  of  the 
freight,  which  had  been  paid  by  the  plaintiffs. 
The  plaintiffs  liaving  brought  an  action  against 
the  defendants  for  money  had  and  received  to 
recover  the  proportion  of  freight  so  paid  over  to 
the  two  other  companies,  viz.  for  the  carriage 
of  the  goods  from  Colon  (Aspinwall)  to  Panama, 
and  from  Panama  to  San  Francisco :  —  Held, 
that  the  bill  of  lading  formed  one  contract 
between  the  plaintiffs  and  the  defendants  for  the 
conveyance  of  the  goods  from  Liverpool  to  San 
Francisco,  for  one  entire  consideration,  viz.  the 
amount  of  freight  .paid,  and  not  several  contracts 
between  the  plaintiffs  and  each  of  the  companies  ; 
and  therefore,  as  the  consideration  for  which  the 
freight  was  paid  had  not  wholly  failed,  the 
jilaintiffs  could  not  maintain  the  action  against 
the  defendants.  Grecr.es  v.  West  India  and 
Pacific  Steamship  Co.,  22  L.  T.  G15— Ex.  Ch. 

Charterers  Absolved  from  Loading  —  Insu- 
rance.]— P>y  a  charterparty,  which  contained  the 
exceptions  of  dangers  and  accidents  of  naviga- 
tion, the  vessel  was  to  proceed  with  all  convenient 
pjieed  from  Liverpool  to  Newport,  and  there  load 
a  cargo  of  iron  rails  for  San  Francisco,  and  the 
freight  was  to  be  paid  on  right  delivery  of  the 
cargo.  The  vessel  duly  proceeded  on  her  voyage 
from  Liverpool  to  Newport,  but  before  arriving 
there  she  took  the  rocks  at  Carnarvon  Bay.  She 
was  ultimately  got  off  tlie  rocks,  and  though  the 
damage  she  sustained  was  not  such  as  to  consti- 
tute a  total  loss,  either  actual  or  constructive,  the 
time  necessary  for  getting  her  off  and  repairing 
her  so  as  to  be  a  cargo-carrjdng  ship,  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to  the 
commercial  speculation  entered  upon  by  tire 
shipowner  and  the  charterers,  and  the  latter 
accordingly  abandoned  the  contract,  and  hired 
another  vessel,  by  which  they  forwarded  the 
rails  to  San  Francisco  :  —  Held,  by  a  majority  of 
the  court,  that  under  these  circumstances  tliere 
was  a  total  loss  of  chartered  freight  by  perils  of 
the  sea  within  the  meaning  of  a  policy  of  insu- 
rance on  chartered  freight  on  the  voyage.  Jitclt- 
son  V.  Uni<ni  Marine  Insurance  Co.,  4-i  L.  J., 
C.  P.  27  :  T;.  K.  10  C.  P.  125  ;  31  L.  T.  789  ; 
2:3  W.  R.  IGD  ;  2  Asp.  M.  C.  435— Ex.  Ch. 

«  Cesser  of  Payment  of  Hire.] — In  a  charter- 
party  it  v,-as  stipulated  that  tlie  appellants  should 
jirovide  and  pay  for  the  provisions  and  wages  of 
the  captain  and  crew,  and  maintain  the  ship  in 
a  tliorottghly  efficient  state  in  hull  and  machinery 
for  the  service  :  and  that  "  in  the  event  of  loss 
(if  time  from  deficiency  of  men  or  stores,  break- 
down of  machinery,  want  of  repairs,  or  damage 
whereby  the  working  of  the  vessel  was  stopped 
for  more  than  forty -eight  consecutive  hours,  the 
payment  of  hire  should  cease  until  she  shoukl  be 
again  in  an  efficient  state  to  resume  her  service." 
When  the  vessel  was  on  a  voyage  under  the 
charterparty,  her  high-pressure  engine  broke 
down,  and  it  was  found  necessary  to  employ  a 
titg  in  aid  of  the  ship's  low-pressure  engine,  to 
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tow  the  ship  to  her  destination  : — Held  (Lord 
Bramwell  dissenting),  that  the  appellants  hatll 
no  claim  for  hire  for  the  voyage  on  which  the 
tug's  assistance  was  reciuired,  the  ship  not  being 
independently  efficient  for  that  purpose.  Hogarth- 
V.  Miller,  60  L.  J.,  P.  C.  1  ;  [1891]  App.  Cas.. 
48  ;  G4  L.  T.  205  ;  7  Asp.  M.  C.  1— H.  L.  (Sc). 
And  see  cases  as  to  CESSER  Clause,  cols.  309^ 
447,  seq. 

Hire   during   Discharge  of  Cargo.] — On  the 

ship's  arrival  in  port,  she  discharged  her  cargo, 
for  which  her  steam  winches  were  available  : — 
Held  (Lord  Morris  dissenting),  that  the  appel- 
lants were  entitled  to  payment  of  hire  for  tlte- 
full  time  actually  occupied  in  discharging  the 
cargo,  the  ship  being  in  an  efficient  state  for  that 
particular  employment.     lb. 

During  Repairs.] — Where  a  vessel  was  char- 
tered fur  six  months  certain,  the  freighter  to  pay 
200^.  per  month,  and  so  in  proportion  for  any 
longer  time  she  might  be  employed,  the  owner 
to  keep  the  ship  in  repair  during  the  voyage ;  and, 
in  consequence  of  perils  of  the  sea,  the  vessel 
was  obliged  to  be  repaired  twice  in  the  course  of 
the  voyage,  which  detained  her  uselessly  to  the' 
freighter  for  twenty-eight  claj^s  : — Held,  that  he 
was  still  liable  for  freight  during  such  detention. 
ItijJley  V.  Scaife,  7  D.  &  R.  SIS^  5  B.  &:  C.  167  ; 
2  Car.  &  P.  132. 

A  covenant  in  a  charterparty,  that  the  owner 
shall  at  his  expense  forthwith  make  the  ship 
tight  and  strong  for  a  voyage  for  twelve  months,, 
and  keep  her  so,  is  not  a  condition  precedent  to- 
the  recovery  of  freight  after  the  freighter  has- 
taken  the  ship  into  his  service,  and  used  her  for" 
a  certain  period  ;  but  if  the  freighter  is  after- 
wards delayed  or  injured  by  the  necessity  of  re- 
pairing her,  he  has  his  remedy  in  damages  ;  but 
if  tlie  owner's  neglect  to  repair  in  the  first 
instance  precluded  the  freighter  from  making- 
any  use  of  the  vessel,  that  would  have  gone  tc» 
the  whole  consideration,  and  might  have  beeii 
insisted  on  as  a  bar  to  the  action.  Ilatelocli  v. 
Geddcs,  10  East,  555  :  10  R.  R.  380. 

For  non  constat,  but  that,  after  she  had  beers 
used  by  the  f  reigltter,  she  wanted  repair,  withotit 
any  default  of  the  owner  ;  or  that  he  was  guilty 
of  any  delay  in  making  the  repairs  ;  and  the 
freight  would  still  run  on  during  the  time  of 
repair.    li. 

Contract  to  Indemnify  against  Loss  on  Re- 
charter — Agent  to  Re-charter — Shipping  own 
Cargo — Ship  Lost — Meaning  of  Contract.  | — See 
Yeames  v.  Lindsay,  3  L.  T.  855  ;  9  W.  R.  313  ; 
infra,  col.  918. 

3.  Payment. 
a.    To   whom. 

i.  Generally. 

Master.] — The  master  has  a  special  property 
in  the  vessel,  and  may  declare  for  the  freight  of 
goods  as  carried  in  his  vessel,  though  he  is  not 
owner.  Shields  v.  Davis,  6  Taunt.  65  ;  4  Camp. 
119. 

A  captain  with  whom  a  contract  is  made  in 
his  own  name  mav  sue  for  freight  under  it. 
Secfier  v.  Duthie,  8  C.  B.  (N.S.)  72  ;  30  L.  J., 
C.  P.  65  ;  7  Jur.  (N.s.)  239  ;  3  L.  T.  478  ;  9  W.  R. 
166— Ex.  Ch. 

Where  the  master  covenanted  to  proceed  with 
goods  from  London  to  Tangiers,  "  there  to  apply 
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to  the  correspondents,  factors  or  agents  of  the 
charterer  for  orders,  whether  he  was  to  proceed 
to  St.  Lucar  or  Cadiz  ;  and  that,  pursuant  to  the 
orders,  he  would  make  a  right  and  true  deliver}^ 
to  the  correspondents,  factors  or  agents  of  the 
charterer  agreeably  to  bills  of  lading  "  ;  and  the 
charterer  covenanted  that  he  would  pay  to  the 
master  immediately  on  a  right  and  true  delivery 
of  the  cargo,  in  full  for  the  freight  of  the  ship, 
at  a  certain  rate  in  sterling  money  ;  and  after- 
wards bills  of  lading  were  signed  and  delivered, 
making  the  cargo  deliverable  at  Tangicrs  and 
St.  Lucar.  to  P.  (the  charterer's  agent  at  Tangiei's), 
or  his  assigns,  he  or  they  paying  freight  for  the 
goods  so  much  in  sterling  money,  at  the  current 
exchange  at  Cadiz  on  London  ;  and  the  master 
was  ordered  by  P.  at  Tangiers  to  deliver  the 
cargo  at  Cadiz  (by  which  it  was  averred  that  the 
master  was  prevented  from  delivering  the  same 
to  any  of  the  correspondents,  factors  or  agents 
of  the  charterer  at  Tangiers  or  St.  Lucar  agree- 
aVjly  to  the  bills  of  lading),  and  did  deliver  it  at 
Cadiz,  to  the  agent  of  the  defendant  in  that 
behalf,  according  to  the  charterparty  :  the 
master,  who  had  received  the  freight  from  the 
agent,  on  delivery  of  the  cargo  to  him,  was  held 
entitled  to  recover  it  from  the  charterer.  Sheijard 
V.  Be  Bernales,  13  East,  565  ;  12  K.  K.  442. 

Obligee  of  Bottomry  Bond.] — The  receipt  of 
freight  by  tlie  obligee  of  a  bottomry  bond  is,  in 
law,  a  receipt  of  it  by  the  shipowner,  whose 
master  has  given  that  bond  in  discharge  of 
expenses  incurred  in  the  necessary  repairs  of  the 
ship.  Benson  v.  Cluipmaii,  2  H.  L.  Cas.  696  ; 
S  C.  B.  950  ;  13  Jur.  KG'J. 

Master  or  Shipowner.] — Where  a  master 
entered  into  a  contract  of  affreightment,  not 
under  seal,  and  the  shipper  agreed  to  paj'-  the 
freight  at  the  end  of  the  voyage  by  a  bill  at  two 
months,  without  saying  to  whom": — Held,  that 
tlie  owner  was  entitled  to  receive  the  freight, 
without  the  intervention  of  the  master,  and  that 
the  freighter  was  not  liable  to  the  captain  upon 
the  contract,  after  he  had  jjaid  the  owner.  Afki/i- 
urn  V.  Ciitcfivorth,  5  D.  k.  K.  552  ;  3  B.  &  C. 
617  ;  1  Car.  &  P.  339  ;  3  L.  J.  (o.S.)  K.  I',.  104  ; 
31  U.  K.  450. 

Agent  of  Ship's  Husband.]— Freight  to  be 
mineil  tiy  a  ship  on  a  huniewai-d  voj-age  belongs 
to  ll](;  shipowner,  so  that  an  agent  eniploye<l  by 
11  ship's  liusband  to  oljtain  a  charterparty  h;is 
MO  authority  to  cause  it  to  Ije  jiaid  to  himself, 
for  the  iiurjKjsc  of  .setting  it  off  against  a  debt 
line  to  iiim  from  the  ship's  husband.  Walxhr.  v. 
I'rorini,  H  Ex.  843  ;  1  C.  L.  U.  823  ;  22  L.  J.. 
Ex.  355. 

Third  Party.]— Where  the  bill  of  lading  pro- 
vides that  freight  shall  be  payable  to  a  third 
|»arty,  M.,  and  not  to  the  shipowner,  payment  for 
freight  to  the  master  or  shipowner  allords  no 
iiiswer  to  an  action  by  M.  in  the  name  of  the 
shipowner  for  nonpayment  of  freight.  K'lrrh- 
">-r  V.  Vcinix,  12  Moore,  P.  C.  3(11  ;  5  Jur.  (N.s.) 
V.s:,  ;   7  W.  1!.  455. 

Agreement  as  to  Joint  Adventure— Assign- 
ment, j — 'i'lie  ])laintitrs,  who  were  shipowners, 
iiaving  offered  their  vessel  for  hire  to  the 
Icfendants,  the  latter  objected  to  take  it,  on 
ihe  ground  of  its  being  too  large,  whereui)on 
I  he  i)laintills  offered  to  take  half  the  ship,  as 
adventurers,  in  partnership  with  the  defendants. ! 
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It  was  then  arranged  that  a  charterparty  should 
be  executed  by  the  plaintiffs  and  the  defendants. 
and  that  an  agreement  as  to  the  adventure 
should  be  signed  by  A.,  the  plaintiffs'  clerk,  as 
their  agent,  and  a  memorandum  of  guarantee 
should  be  signed  by  the  plaintitt's,  the  same  to  i 
be  one  transaction.  The  agreement  stated  that  ' 
the  trading  cargo  should  be  upon  the  joint 
account  and  risk  of  the  defendants  and  A.,  and 
that,  after  payment  or  deduction  of  the  freight, 
the  profit  or  loss  should  be  borne  and  received, 
or  paid  by  the  parties  in  equal  moieties.  The 
plaintiffs,  by  the  memorandum  of  guarantee, 
guaranteed  A.  from  all  losses  and  expenses  hap- 
pening in  the  course  of  such  trading.  The  plain- 
tiffs being  indebted  to  D.  &  Co.,  subsequently 
deposited  the  charterparty  with  them  as  a 
security,  with  an  indorsement  upon  it  directed  to 
the  defendants,  and  requiring  them,  to  pay  the 
amount  of  what  was  due  to  D.  k.  Co.  Notice 
of  this  was  afterwards  given  to  the  defendants. 
The  action  was  brought  by  D.  &  Co.  to  recover 
the  freight  due  under  the  charterparty  : — 
Held,  that  the  defendants  were  bound  to  ))ay 
freight  to  the  shipowners,  and  that  the  partii's 
were  then  to  bear  and  leeeive  equally  the  loss 
and  profit  of  the  adventure.  Boi/d  \.  ManqlcK, 
3  Ex.  387  ;  18  L.  J.,  Ex.  273.  See  Mangles  v. 
Blxon,  3  H.  L.  Cas.  702. 

Privity  of  Contract.]— Messrs.  G.,  merchants 
in  Spain,  entered  into  a  charterparty  witii  thr 
master  of  a  vessel,  at  a  port  in  Spain,  and  l)y 
the  charterparty  it  was  agreed  that  the  vessel 
should  load  a  complete  cargo  of  flour,  thecajitain 
to  sign  bills  of  lading  at  more  or  less  freight 
without  prejudice  to  the  agreement ;  and  the 
vessel  was  to  proceed  with  her  cargo  to  Liver- 
pool, and  deliver  the  same  on  payment  of  the 
freight  in  a  lump  sum  of  lOOZ.  Messrs.  G. 
loaded  the  vessel  with  1,350  sacks  of  ffoui-,  an<l 
consigned  the  same  to  L.  dc  B.,  in  England. 
P.  i)Ut  on  board  500  sacks,  for  which  the  master 
gave  a  bill  of  lading,  ])rovi(ling  for  the  deliveiy 
of  the  same  in  the  name  of  1'.  to  the  defendants. 
"  paying  him  freight  according  to  contract  with 
Messrs.  G."  These  500  sacks  were  shijijietl  on 
the  joint  account  of  P.  and  the  defendants,  and 
the  latter,  whilst  the  flour  w.as  in  transit,  beeami' 
the  sole  owners  thereof,  bj-  jiurchase  from  P.  of 
his  interest  therein.  P.  sent  the  l)ill  of  lading  to 
the  defendants,  inclosed  in  a  letter,  staling  that, 
the  bill  of  lading  did  not  express  the  freight,  but 
that  he  had  given  a  letter  or  order  in  favour  of 
Messrs.  (.}.,  that,  on  good  delivery,  the  defen- 
dants would  pay  Messrs.  G.  the  freight  on  the 
5(M)  sacks,  Tlie  amount  of  freight  mentioned  in 
this  letter  exceeded  that  specilie<l  in  the  chart ei- 
paity.  In  this  letter  or  order  theie  was  a  request 
to  the  defendants  to  deliver  the  amount  of  the 
freight  to  L.  dc  B.  O71  the  (h'livcry  of  the  cargo 
li.  dc  B.  paid  the  whole  amount  of  the  freight  to 
the  master,  and  afterwards  apiiliid  to  lliedefen- 
danlsfor  payment  of  the  freight  of  (ho  5(10  sacks, 
bu(  they  refused  to  pay  the  full  amoiuit  of  the 
freight  claimed,  on  (he  ground  that  the  flour  had 
Ijcen  damaged  in  the  carriage.  In  an  action  by 
tlie  mastei'  against  the  defendants  for  the  frei'jfht 
of  (he  .500  sacks  of  flour  :— IleM,  that  there  was 
no  evidence  of  any  contract  V;et\veen  the  defen- 
dants and  the  master  wi(hrespcc(  to  this  ])ortion 
of  the  cargo  ;  but  that  the  defendants,  if  liable, 
were  only  liable  to  Messrs.  G.,  upon  a  sub-contract 
with  them.  Zirilrhcnhart  v.  Hcndernon^  9  Ex. 
722  ;  23  L.  J.,  Ex.  234. 
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Owners  or  Cliarterers — Exceptions.] — By  fi 
charterparty  it  was  -  no:reecl  that  (the  cabin  and 
state-rooms,  and  sufficient  room,  ship's  stores, 
provisions,  water,  and  crew  throughout  this 
charterparty  being  excepted,  reserving,  however, 
everj'  such  room  only  for  that  purpose  as  the 
owners  would,  were  "the  ship  to  be  loaded  for 
their  exclusive  benefit)  the  vessel  shall  imme- 
diately be  ready,  and  take  on  board  from  the 
charterers  (who  were  to  have  the  full  reach  of 
the  vessel's  hold  from  bulkhead  to  bulkhead, 
including  the  deck)  a  full  and  complete  cargo," 
and  thereupon  proceed  to  Halifax  : — Held,  that 
the  owners  of  the  vessel,  and  not  the  charterers, 
were  entitled  to  the  freight  for  goods  loaded  on 
the  deck  of  the  vessel.  JVe/U  v.  llldley,  9  Ex. 
677  ;  2  C.  L.  R.  1018. 

Authority  of  Master.] — By  a  charter- 
party  between  the  captain,  for  the  owners  of  a 
ship,  and  the  charterers,  the  charterers  agreed  to 
pay  a  lump  sum  of  freight,  part  to  be  received 
by  the  captain  abroad,  and  the  balance  to  be 
paid  by  the  charterers'  acceptance,  ])ayable  in 
London  at  three  months'  dare  from  the  day  of 
sailing.  The  charterers  were  to  have  the  option 
of  naming  the  lumpers  and  stevedores,  and  such 
goods  only  as  they  might  direct  were  to  be  re- 
ceived on  iboard.  It  was  also  agreed  that  the 
master  should,  at  the  charterers'  recjuest,  sign 
bills  of  lading  in  the  i;sual  manner,  and  at  any 
rate  of  fi-eight  that  might  be  filled  in,  and  made 
paj'able  in  any  manner  the  charterers  might 
choose,  without  prejudice  to  the  charter.  The 
vessel  was  loaded  by  the  charterers  as  a  general 
ship,  and  the  master  signed  bills  of  lading  pre- 
sented by  the  charterers,  at  such  rates  and 
payable  in  such  manner  as  they  requested.  The 
bills  of  lading  did  not  specify  to  whom  the 
freight  was  to  be  paid : — Held,  that  the  master 
signed  the  bills  of  lading  as  agent  of  the  char- 
terers, and  therefore  tJie  shipowner  was  not 
entitled  to  claim  from  the  shippers  the  freight 
which  remained  due  from  them  when  the  char- 
terers stopped  payment.  Marquand  v.  Banner, 
(>  El.  &;  Bl.  232  :  25  L.  J..  Q.  B.  313  ;  2  Jur.  (n.s.) 
708. 

Under  Bill  of  Lading.] — A  defendant  shipped 
at  Liverpool  on  board  the  plaintiffs'  vessel  goods, 
and  the  master  signed  a  bill  of  lading  which 
stated  that  the  goods  were  shipped  by  the  defen- 

.  dant  "  as  agent,''  and  were  to  be  delivered  at  the 
port  of  Colombo,  "  unto  order  or  assigns,  he  or 
they  paying  freight  for  the  goods."      Before  the 

:  shipment,  the  plaintiffs  advanced  to  E.,  on 
whose  account  the  goods  were  shipped,  400Z., 
upon  an  undertaking  by  him  that  he  would 
indorse  to  them,  as  a  security,  a  bill  of  lading  of 
the  goods,  wherein  the  freight  should  be  payable 
by  E.  in  this  country.  The  defendant  indorsed 
the  bill  of  lading  to  E.,  who  indorsed  it  to  the 
plaintiffs  as  a  security  for  the  advance,  and  a 
further  advance  made  upon  an  estimate  between 
the  plaintiffs  and  E.,  of  the  value  of  the  goods, 
freight  free.  E.  not  having  paid  the  freight : — 
HeUl,  that  the  defendant  was  liable  under  the 
bill  of  lading  to  pay  the  freight  to  the  plaintiffs. 
Fox  V.  Aoti,  G  H.  i:  N.  C30  ;  30  L.  J.,  Ex.  259  ; 
7  Jur.  (N.s.)  663. 

Bankruptcy  of  Shipowner — Notice  by  Assignees 
to  Charterer.] — Wheie  ihc  master  of  a  shiji  on 
behalf  of  the  owner  lets  the  ship  on  chartei'part^- 
'to  A.,  and  the  owner  becomes  bankrupt,  and  his 
assignees   give   notice    to   A.  not    to    pay  any 


further  sums  of  money  on  account  thereof  to 
the  master  ;  this  notice  will  affect  A.  as  to  all 
sums  paid  afterwards  by  him  to  the  master, 
beyond  what  the  master  had  actually  paid  or 
stood  engaged  for  on  account  of  the  ship,  at  the 
time  of  the  notice  ;  but  will  not  defeat  payments 
made  to  that  extent.  Wilhins  v.  Mufe,  1  Cox, 
150. 

Receiver  Appointed  in  Chancery — Arrest  of 
Freight  in  Admiralty.] — The  Jiloumrr,  II  L.  T. 
46 ;  infra,  XXVL  Admiralty  Law  A^'D 
Practice,  col.  920. 

Payment  to  Ship's  Husband — Disbursements.] 

— A  shi[)"s  husband  is  entitled  to  receive  freight, 
and  to  deduct  his  disbursements  therefrom. 
Harris  v.  Bcynolds,  i  W.  R.  278. 

Part  Owner  may  Sue  for.] — An  actionfor  freight 
may  be  brought  by  a  part  owner  on  behalf  of 
himself  and  the  other  part  owners.  Be  Hart  v. 
Stcphenmn,  45  L.  J.,  Q.  B.  575  ;  1  Q.  B.  D.  313  ; 
24  W.  R.  367. 

Dissenting  Part  Owner.] — A  part  owner  is  not 
entitled  to  any  part  of  the  freight  earned  upon  a 
voyage  from  the  setting  out  of  which  he  dissents. 
Boson  V.  Sandford,  Carth.  63  ;  Levinz,  pp.  3,  258. 

Shipowner  or  Charterer.] — Shipowners  char- 
tered their  ship  to  carry  coals  from  England  to 
Jamaica  as  ordered,  and  bring  home  a  cargo  of 
sugar  at  specified  rates  of  freight — "  master  to 
sign  bills  of  lading  as  required,  without  prejudice 
to  this  charterparty,  and  if  the  draft  for  payment 
of  coal  freight  is  drawn  to  his  order,  to  indorse 
the  same  payable  to  charterers'  order."  The 
charterers  afterwards  contracted  with  various 
shippers  for  carriage  of  their  goods,  and  bills  of 
lading  were  given  to  them  by  the  master,  at  the 
request  of  the  charterers  : — Held,  that  the  ship- 
owners had  no  direct  right  of  action  against  the 
shippers  for  freight,  and  that  it  could  not  be 
arrested  in  the  hands  of  the  shipper,  so  as  to 
found  jurisdiction  against  the  shipowners. 
Mitchell  V.  Bur7i,  2  Ct.  of  Sess.  Cas.  (4th  ser.) 
900. 

Sub-Freight  paid  to  Shipowner — Prepaid  by 
Shipper — Repayment.] — A  shipmaster,  appointed 
by  the  owners  of  a  ship  under  charterparty,  has 
a  lien  on  cargo  put  on  board  by  a  sub-freighter 
to  the  extent  of  the  sub-freight.  Therefore  a 
person  to  whom  cargo  was  consigned,  who  had 
paid  the  master  full  freight  in  ignorance  that  the 
shipper  had  paid  part  of  the  freight  to  the 
charterer,  cannot  get  repayment  of  it  from  the 
shipowners.  Youle  v.  Chapman,  6  Gt.  of  Sess.  ■ 
Cas.  (3rd  ser.)  427. 

ii.  On  Assifj7iment, 

Of  Ship.] — If  the  owner  of  a  ship,  having 
chartered  her  for  a  voyage,  assigns  her  before  its 
completion,  and  afterwards  assigns  the  charter- 
party  to  another,  if  she  earns  freight,  the  as- 
signee of  the  ship  is  entitled  to  the  freight  as 
incident  to  the  ship.  Monnsoji  v.  Parsons,  2 
Taunt.  407  ;  11  R.  R.  622. 

But  he  cannot  sue  on  the  charterparty  other- 
wise than  in  the  name  of  the  assignor.     lb. 

A  covenant  in  a  charterpart_y  to  pay  freight  to 
the  owner  for  the  hire  of  the  vessel  is  not  trans- 
ferivd  to  the  vendee  by  a  bill  of  sale  of  the  ship 
made  during  the  voyage ;  and  such  owner  after- 
wai'ds  becoming  bankrupt,  his  assignees,  and  not 
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the  vendee  of  the  ship,  have  the  legal  right  to 
receive  the  freight  and  demurrage  due  from  the 
freighter  upon  the  chart^rparty.  Splldt  v. 
Bowles,  10  East,  279  ;  10  R.  B.  296. 


the  oil  at  the  time  of  assignment,  and  the  voynge 
was  not  then  contemplated.     liobinaon  v.  SUac- 


An  assignment  to  a  thirtl  party  of  freight,  or  a 
fixed  sum  out  of  freight,  passes,  as  between  part 
Ee-Transfer  of  Ship  by  Way  of  Security —  I  owners,  only  net  freight,  but  a  mortgagee,  not  in 
Possession.  ^ — A  re-transfrrof  a  ship  to  a  VLiidur,  i  possession  -when  the  freight  was  received,  has  no 
absolute  in  "terms,  but  intended  as  a  security  for  locus  standi  afterwanls  to  insist  on  such  a  coq- 
the  payment  of  the  purchase-money,  the 'ship  i  struction.  T/te  Edmund,  Lush.  58;  29  L.  J., 
then  being  on  a  voyage,  and  the  transfer  not    Adm.  76  ;  2  L.  T.  192. 


mentioning  freight,  does  not  pass  the  freight  to 
tLc  transfei-ee  until,  at  all  events,  he  has  claimed 
it,  and  done  some  act  tantamount  to  taking 
possession.  Gardner  v.  Cazrnore,  1  H.  &  N.  423  ; 
26  L.  J.,  Ex.  17;  5  W.  K,  19.J. 

Where  Agreement  for  Partnership.]  —  The 
plaintiffs,  wlio  were  shipowners,  offered  their 
vessel  for  hire  to  the  defendants,  and  the  latter 
objected  to  take  it,  on  the  ground  that  it  was  too 
large,  whereupon  an  arrangement  was  entered 
into  for  a  partnership  adventure  in  the  vessel. 
The  plaintiffs  being  indebted  to  D.  &  Co.,  subse 


A.,  in  consideration  of  money  advanced  and 
to  be  advanced  by  B.  &  Co.,  assigned  all  the 
freight  to  arise  from  a  ship,  under  any  existing 
or  future  charterparty  or  other  contract,  for  or 
in  respect  of  her  intended  voyage  to  India  and 
back  to  England.  After  the  freight  had  been 
earned  and  ascertained,  A.  became  bankrupt  : — 
Held,  that  such  assignment  was  good,  and  that 
his  assignees  were  nut  entitled  to  sue  for  the 
freight.  Ltsl'ie  v.  Gvthrir,  1  Scott,  683  ;  1  Bing. 
(N.c.)  697  ;  4  L.  J.,  C.  P.  227. 

Notice  of  Assignment  given  before  Payment.] 
— Action  upon  a  charterparty  for  freight.     I'lea, 


quentlv  deposited  the  charterparty  with  them  as  -action  upon  a  cuarterparij  loi  iie  gui.     x  lea, 

a  security  Nvith  an  indorseme.  t  upon  it,  directed  ^l^'^^'^-f-     ,?^Pi^^'^*'^"-  °f^  """^'^''^^  Sounds 

f    A      V*      1     /    ^„.„;^,r.,.  t',rni    t<^  r,mT  tho  that  before  the  discharge  the  plaintifiE  assigned 

to  the  defendants,  requiring  tnem    to  pay  the  .    .   _,.   ,.„  ,r„  ^,,.,a,„„,,,V  .„  c    ^f  wh,v}. 


amount  of  what  was  due  to  D.  &  Co.,  and  notice 
was  given  to  the  defendants.  In  an  action 
by  JX  k  Co.  to  recover  the  freight  due  under 
the  charterparty  : — Held,  that  the  transaction 
amounted  to  an  absolute  assignment  to  D.  &  Co. 
Boyd  V.  Mangles,  3  Ex.  387  ;  18  L.  J.,  Ex.  273. 

Of  Freight— After  Vessel  Sold.] — Tlie  right  to 
freight  is  incidental  to  the  ownership  of  the  vessel 
which  earns  it,  and  therefore  a  transfer  of  a  share 
in  a  ship  passes  the  corresponding  share  in  the 
freight,  under  an  existing  charterparty.  without 
the  mention  of  the  word  "freight."  Lindmy  v. 
Gibbs,  22  Beav.522  ;  2  Jur.  (N.s.)  1039  ;  4  VV.  R. 
788. 

A  ship  was  chartered  by  her  owner.  After- 
wards, in  Jimc,  l!s.">4,  he  sold  twenty-four  shares 
of  the  sliii)  to  A.,  and  the  remaining  forty  shares 
to  B.,  and  in  December  he  assigned  the  freight 
to  C.  A.  registered  before,  and  B.  after,  C.'s 
assignment ;  but  C.  gave  the  first  notice  to  the 
charterers  : — Held,  that  C.'s  right  to  the  freight 
had  priority  over  13.,  but  not  over  A.     Ih. 

Freight  to  be  Earned.] — An  assignment  by  the 
owners  of  a  ship  of  freight  to  be  earned,  is  good. 
iJoiuiluK  v.  Jiugsell,  4  Sim.  524.  AfBrmed,  1 
Myl'.  &  K.  488. 

A.,  a  8hi|)owner,  a,ssigned  to  B.  the  freight  I 


his  interest  in  tlie  charterparty  to  S.,  of  which 
the  defendant  had  notice,  and  that  the  discliarge 
was  given  in  fraud  of  S.,  and  that  the  action  was 
brought  by  S.  in  the  name  of  the  plaintiff  for 
the  sole  benefit  of  S. : — Held,  a  good  replication. 
Be  Pothonicr  v.  Bo  Mattos,  El.  Bl."&  El.  461  ; 
27  L.  J.,  Q,  B.  260  ;  4  Jur.  (N.S.)  1034  ;  6  W.  R. 
628. 

Set-off — Notice  of  Assignment," — In  an  action 
for  freiglit  the  defendant  pleaded  a  set-off,  to 
which  the  plaintiff  replied,  on  equitable  grounds, 
that  while  the  freight  was  in  the  course  of  being 
earned,  he  assigiie<l  it  for  value  to  A.,  of  which 
the  defendant,  before  the  debt  became  due  and 
before  the  action  was  brought,  had  notice  ;  and 
that  the  plaintiff  was  suing  only  as  trustee  for 
A. : — Held,  no  answer  to  the  plea.  Wihnn  v. 
Gabriel,  4  B.  &  S.  243 ;  8  L.  T.  502  ;  11  W.  R. 
803. 

By   Holders   of  Bill   of   Lading.] — The 

holders  of  a  bill  of  lading  lamiol,  as  agaiii>t  the 
a.ssignecs  of  tlie  freight,  set  off  a  debt  clue  to 
them  fiom  the  original  owner  of  the  goods  who 
was  also  the  assignor  of  the  freight.  Wetjuel'm 
v.  Collirr,  42  L.  J.,  Ch.  758  ;  L.  11.  6  H.  L.  2S6  ; 
22  W.  R.  26. 

Fraud — Belease  by  Shipowner  before  Sale  of 


earned  and  to  be  ca'med  by  one  of  his  ships,  anrl    Ship.J-Acti-m  by  a  ship..wi..r  ui-.m  a  charter- 
afterwards  chartered  her  to  C.  for  a  voyage  tu  ,  party  for  nonpayiiuntol  freight  by  the  charterer. 

-  ■       and  for  money  payable  for  freight,  and  on  an 

account  stated.  I'leas,  a  discharge  before  breach  ; 
pavmeiit.  an<l  (on  cciuitiiblc  grounds")  a  i)aro! 
release  of  the  plaintiff  by  the  difciidant  after 
the  cause  of  action  accrue<l.  A  replication, 
that,  Ixfore  action  accrued,  and  before  release 


S.  The  outward  freight  was  paitl  before  the 
ship  sailed.  The  charterjiarty  afterwards  was 
delivered  to  P..  by  A.'sdirection,  and  B.  gave  notice 
of  the  assignment  to  C.  Afterwanls,  but  before 
the  .ship  returned,  A.  became  baidjrupt  : — Hehl, 
that  the  homeward  freight  was  not  in  A.'s  order 


and  disposition  at  his  bankruptcy,  and,  therefore,    or  discharge  or  payment,  all  the  r.giil.  title  an.l 
'  -    -  -K    •"  i  intercut  of  the  jilaintiff  in  the  ship,  aii<l  in  th<' 

charterparty,  were  assigned  to  S.,  and  then 
became,  and  are  vcstid  in  him,  of  which  the 
defendant  had  notice  before  the  releasu  or  dis- 
charge or  payment;  that  the  plaintiff  relea,sed 
and  dischaiged  the  defendant,  and  m.ade  the 
jiayinent  without  the  authority,  knowledge  or 
consent  of   S.  ;  that  the  rclea.se  and  discharge 


that  B.  was  entitled  to  it.     //;. 

An  assignment  of  the  freight  and  profits  of  a 
ship  does  not  extend  to  profit.i?  not  in  existence, 
actual  or  potential,  at  the  time  of  the  assignment  : 
therefore,  wiiere  C  assigned  by  tiecd  to  S.  the 
freight,  earnings  and  profits  of  a  ship,  which 
ship  afterwards,  in  a  voyage  to  the  South  Seas, 
obtained  a  quantity  of  oil,  the  produce  of  whales 


taken  in  the  said  voyage : -Held,  th.at  this  oil  were  given  by  the  plaintiff  to  the  defendant 
did  not  pass  to  S.  by  the  assignment,  for  the  and  obtained  by  the  .lefeiidan  from  the  plaintiff 
assignor  had  no  property,  actual  or  potential,  in  !  and  the  payment  made  fraudulently,  and  with 
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the  intent  to  defraud  S.,  and  prevent  him  from 
recoA'-ering  in  respect  of  the  causes  of  action, 
and  that  the  action  was  brought  by  S.,  in  the 
name  of  the  pLiintiff,  on  behalf  of  S. ;  that  the 
plaintiff  had  no  interest  in  the  action,  and  that 
it  had  been  coramencetl  and  cariied  on  for  the 
sole  use  and  benefit,  and  at  the  sole  expense  and 
cost  of  S. — is  a  good  replication,  on  equitable 
grounds.  J)c  Pothonier  v.  De  Mattos,  El.  Bl.  &  El. 
461 ;  27  L.  J.,  Q.  B.  260  ;  4  Jur.  (N.s.)  1034. 

iii.   On  Mortrjage. 

Extent  of  Eight  of  Mortgagees.] — A  mort- 
gagee of  a  ship  does  not,  ordinarily  speaking, 
obtain  by  the  mortgage  alone  a  transfer,  by  way 
of  contract  or  assignment,  of  the  right  to  freight. 
The  mortgagor  remains  dominus  of  the  ship, 
with  regard  to  everything  relating  to  its  employ- 
ment or  non-employment,  or  to  any  rate  of 
freight  to  be  earned  by  its  employment,  until  the 
mortgagee  takes  possession.  The  mortgagee  on 
taking  possession  becomes  the  owner,  anrl  it  is 
Tjy  virtue  of  that  ownership,  and  not  by  virtue 
■of  any  antecedent  contract  or  right,  that  he  is 
•entitled  to  receive  the  freight  which,  by  con- 
tract or  otherwise,  is  lawfully  payable.  Keith  v. 
Burrows,  46  L.  J.,  C.  P.  801  :  2  App.  Cas.  636  ; 
37  L.  T.  291  ;  25  \V.  E.  831  ;  3  Asp.  M.  C.  481— 
H.  L.  (E.) 

A  mortgage  of  a  vessel  carries  with  it  the 
freight,  and  the  mortgagee  intervening  by  taking 
possession,  or  by  an  act  equivalent  to  taking 
possession,  before  the  freight  becomes  payable, 
is  entitled  as  against  the  mortgagor,  or  his 
assignees  in  bankruptcy,  to  receive  it.  liu.tden 
v  Pcqjp,  37  L.  J.,  Ex.  137  ;  L.  E.  3  Ex.  269  : 
18  L.  T.  651  ;  16  W.  E.  1122. 

By  the  mortgage  of  a  ship,  accruing  freight 
passes  to  the  mortgagee  as  incident  to  the  ship, 
notwithstanding  6  Geo.  4,  c.  110,  s.  45,  which 
■enacted  that  the  mortgagee  should  not  be  deemed 
owner,  except  for  the  purpose  of  making  a 
transfer.  Dean -v.  M' Ghee,  4  Bing.  45  :  2  Gar. 
&  P.  387  ;  12  Moore,  185  :  5  L.  J.  (o.s.)  C.  P.  44. 
S.  P.,  Kcrswell  v.  Bishop),  2  C.  &  J.  529  ;  2  Tyr. 
<;02  ;  1  L.  J.,  Ex.  227. 

Freight  Already  Paid  to  Mortgagor.] — The 

mortgage  of  a  ship  carries  with  it  the  light  to 
receive  the  freight  earned  by  the  ship  ;  and 
although  the  mortgagee  cannot  recover  back  from 
the  mortgagor  freight  which  he  has  allowed  the 
mortgagor  to  receive,  yet  he  may  at  any  time 
intercept  the  freight  by  giving  notice  to  the 
mortgagor,  consignee  or  charterer,  that  he  intends 
to  exercise  his  right  of  property,  and  to  re(iuire 
the  freight  to  be  paid  to  him.  Wilson  x.WUson. 
41  L.  J.,  Ch.  423;  L.  E.  14  Eq.32;  26L.T.  346- 
20  W.  E.  436  ;  1  Asp.  M.  C.  265. 

A  mere  mortgage  of  a  ship  does  not  give  a 
mortgagee  a  right  t6  the  earnings  of  a  ship 
received  by  the  mortgagor  after  the  execirtion  of 
the  mortgage,  but  before  the  mortgagee  takes 
possession.  ''Willis  v.  Palmer,  7  C.  B.  (n.s.)  340  ; 
29  L.  J.,  C.  P.  194 ;  6  Jur,  (n.s.)  732  ;  2  L.  T. 
626  ;  8  W.  E.  295. 

At  what  Time  Right  Accrues.] — "When  an 
entire  ship  is  in  mortgage,  in  order  to  defeat  the 
right  of  fhe  mortgagor  to  receive  the  freight,  the 
mortgagee  must  take  possession  of  her  before 
the  completion  of  the  voyage  ;  but  where  the 
mortg.ngor  of  certain  shares  is  ship's  husband,  if 
the  mortgagees  join  v.'ith  the  owners  of  the  other 
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shares  in  the  appointment  of  a  new  ship's  husband 
before  the  completion  of  the  voyage,  the  mort- 
gagor loses  all  right  as  ship's  husband  to  receive 
the  freight.  Beijnon  v.  Godden,  3  Ex.  D.  263  ; 
39  L.  T.  82  ;  26  W.  E.  672  ;  4  Asp.  M.  C.  10— 
C.  A. 

Deductions — Advances    by    Charterers.] — By 

the  terms  of  a  charterparty  it  was  provided  that 
the  charterers  should  advance  necessary  funds 
for  the  ship's  disbursements,  not  exceeding  a 
specified  amount,  at  the  port  of  lading.  Pre- 
viously to  entering  into  the  charterparty  the 
owner  had  mortgaged  the  ship  and  freight.  The 
charterers  made  advances  for  the  ship's  disburse- 
ments, considerably  in  excess  of  the  amount 
specified  in  the  charterparty.  Before  the  freight 
became  due  the  mortgagee  took  possession  of  the 
ship,  and  stopped  the  cargo  for  freight : — Held, 
that  the  charterers  were  not  entitled  to  deduct 
from  the  amount  due  for  freight  the  advances 
made  by  them  in  excess  of  the  sum  provided 
by  the  charterparty.  Tanner  v.  Phillips,  42 
L.  J.,  Ch.  125:  27  L.  T.  717;  21  W.  E.  68; 
1  Asp.  M.  C.  448. 

Payment  of  Wages.] — If  the  brokers  of  the 
mortgagee  of  a  ship,  who  has  taken  possession, 
receive  the  freight,  it  is  not  recoverable  from 
them  by  the  assignees  of  the  mortgagor  (lie 
having  become  bankrupt),  if  a  sum  equal  in 
amount  has  been  applied  by  the  mortgagee  to 
the  payment  of  the  seamen's  wages.  Beaii  v. 
J/'  Ghee,  supra. 

Priorities — Claim  for  Necessaries.] — A  claim- 
ant for  necessaries  has  no  maritime  lien  and  no 
equity  to  precede  the  mortgagee.  The  Two 
Ellens,  Johnson  v.  Blach,  8  Moore,  P.  C.  (N.s.) 
398  ;  41  L.  J.,  Adm.  33  ;  L.  E.  4  P.  C.  161  ;  26 
L.  T.  1 ;  20  W.  E.  592. 

Between  Mortgagees.] — The  first  regis- 
tered mortgagee  of  a  ship,  by  taking  possession 
of  her  before  the  freight  is  completely  earned, 
obtains  a  legal  right  to  receive  the  freight,  and 
to  retain  thereout  not  only  what  is  due  on  his 
first  mortgage,  but  also  the  amount  of  any  sub- 
sequent charge  which  he  may  have  acquired  on 
the  fieight,  in  priority  to  every  equitable  charge 
of  which  he  had  no  notice ;  and  it  makes  no 
difference  that  a  subsequent  ^ucnmbrancer  was 
the  first  to  give  notice  to  the  charterers  of  his 
charge  on  the  freight.  Liverpool  Marine  Credit 
Co.  V.  Wilson,  41  L.  J.,  Ch.  798  ;  L.  E.  7  Ch.  507  ; 
26  L.  T.  717  ;  20  W.  R.  6G5. 

Mortgagee  and  Assignee  of  Freight.] — 

A  vessel  was  chartered  to  proceed  to  A.,  there 
take  in  a  cargo  to  be  shipped  by  the  charterers, 
and  return  direct  to  London.  After  the  ship's 
arrival  in  the  port  of  London,  and  whilst  the 
cargo  was  in  coiuse  of  delivery,  a  mortgagee, 
under  an  ordinary  statutory  mortgage  made 
prior  to  the  date  of  the  charterparty,  took 
possession  : — Held,  that  he  thereby  acquired  a 
right  to  the  freight  in  priority  to  an  assignee  of 
the  freight  by  a  deed  executed  subsequently  to 
the  charterparty,  notice  of  which  had  been  given 
to  the  charterers.  Brcwn  v.  Tanner.  37  L.  J..  Ch. 
923  ;  L.  E.  3  Ch.  567  ;  IS  L.  T.  624  ;  16  W.  E. 
882  ;  1  Asp.  M.  C.  208. 

Mortgagee  Suing  in  his  own  Name  ] — It  was 

formeily  held  that  the  mortgagee  of  a  ship  could 
not  suein  his  own  name  for  the  freight  accruing 
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after  the  mortjrnrrc.  and  before  he  took  possession. 
Cliinnenf  v.  liCuclcburiie,  1  H.  Bl.  117,  n. ;  3 
Doufrl.  391  ;  2  R.  R.  731.  And  see  Brings  v. 
WilhlHion.  9  D.  &  R.  871  ;  7  B.  &  C.  30  ;  5L.  J. 
<0.s.)  K.  B.  349. 

Title  to  Goods.] — S.  &  F.,  owners  of  a  ship) 
mortgaged  her  to  the  plaintiff,  and  also  assigned 
to  him  all  the  freight  to  be  earned  by  the  ship. 
S.  &  F.  retained  possession  of  the  ship,  and  sent 
her  to  Cuba,  expecting  to  find  there  a  return 
■cargo  ;  but  none  was  ready.  The  captain,  there- 
fore, determined  to  buy  for  his  owners  a  return 
cargo  for  an  English  port,  and  he  obtained  a  cargo 
of  wood  from  T.  &  Co.,  who  supplied  it  to  him, 
and  took  a  bill  of  lading  for  the  wood  from  the 
captain,  who  by  the  bill  of  lading  bound  himself 
"to  deliver  it  in  the  like  good  order  in  the  said 
port,  or  in  such  other  my  manifest  may  appoint, 

to  order ,  who,  on  faithful  delivery  being 

shewn,  shall  pay  me  for  freight  and  con- 
veyance." A  black  line  was  drawn  through  the 
space  in  the  bill  of  lading  usually  filled  up  with 
the  amount  of  the  freight.  T.  &  Co.  sent  to 
M.  &  Co.,  of  Havannah,  the  bill  of  lading  and 
the  invoice  of  the  goods,  stating  them  to  be 
■"shipped  by  order  of  M.  &  Co.,  of  Havannah,  and 
for  account  of  risk  of  whom  it  may  concern." 
M.  &  Co.  paid  T.  &  Co.  for  the  goods,  and  drew 
tills  for  the  price  on  an  English  merchant,  who 
refused  to  accept  them.  The  defendant  there- 
tipon  accepted  the  bills  for  the  honour  of  the 
■drawer,  and  jiaid  them  M-hen  due.  He  also 
received  the  bills  of  lading  indorsed  in  blank  to 
T.  k.  Co.  S.  &  F.  became  bankrupt.  The 
plaintiff  took  possession  of  the  ship  on  its  arrival 
in  England,  and  claimed  freight  for  the  cargo  :^ 
Held,  that  he  was  so  entitled,  as  the  goods 
remained  the  property  of  T.  &  Co.  under  the  bill 
of  lading.  Gumm  v.  Tyrie,  (\  B.  &  S.  299  ;  34 
L.  J.,  Q.  B.  124  ;  13  W.  K.  436— Ex.  Ch. 

Right  of  Mortgagees  to  Freight.] — See  Keith 
V.  Jiurrinca,  and  Cases  supra,  cols.  178-182. 

See  also  Lindsay  v.  Gibbs,  and  Cases  infra, 
col.  444. 

b.  By  Whom. 
i.  Coim(iniir  or  CoHnifjiwr. 

Goods  deliverable  to  Order  under  Bill  of  Lading 
— Assignment  of  Freight.] — 'I'lioUL^li  freight  may 
2iot  be  iKiyable  in  respect  of  a  man"s  own  goods 
conveyed' in  his  own  ship,  it  becomes  so  if  he 
makes  third  persons,  who  have  advanced  liim 
money,  the  consignees  of  those  goods,  and  the 
goods  are  by  the  bill  of  lading  deliverable  to 
their  order.  Wcqudin  v.  f'rllirr,  42  L.  J.,  Ch. 
75H  ;  L.  K.  Oil.  L.  2H(;  ;  22  W.  R.  2i\. 

T.  &  Co.,  wlio  acted  as  the  London  bankers  for 
Holm  of  Stor'kholm,  consented  to  open  a  credit 
in  his  favour  with  merchants  at  Akyab  for  the 
purchase  of  "  rice  for  the  English  market  sliipped 
by  ves.sels  of  my  own,  the  'Java,'  &:c.,  at,  iV:c., 
f.  o.  b."  The  rice  was  purchased  and  shipped 
■onboard  the"  Java,"  and  made  deliverable  to  the 
order  of  T.  &  Co.,  who  accepted  bills  to  cover 
the  purcha.se.  The  bill  of  lading  was  indorsed 
to  them  ;  it  described  the  goods  "  to  be  delivered 
in  like  gofKl  order,  Ace,  unto  T.  &  Co.  or  tlieir 
assigns  ;  freight  for  the  goods  4/.  '>».  per  ton  of 
20  cvvt.  net.  delivered  with  primage  and  average 
accustomed."  While  the  "  Java  "  was  on  its  voyage, 
Holm  obtained  advances  from  C.  &  Co.,  to  whom 
tie  assigned  the  freight  as  security  :— Held,  that, 


under  these  circumstances,  C.  &  Co.  were  entitled 
to  the  freight,  and  T.  &  Co.  were,  like  all  otlier 
consignees  of  a  cargo,  liable  to  jiay  it  under  tl^e 
terms  of  the  bill  of  lading,  although  the  cargo 
was  in  fact  brought  to  England  in  Holm's  own 
vessel,  the  "  Java."     lb. 

Implied  Contract.] — On  a  bill  of  lading  of 
goods  "shipjicd  by  A.  to  be  delivered  to  B.or  his 
assigns,  he  or  they  paying  freight,"  if  the  goods 
are  delivered  without  receiving  the  freight,  the 
shipper  is  not  liable  for  the  freight,  there  being 
no  chartcrparty.     Drew  v.  Bird,  M.  &;  M.  l.")6. 

Unless  he  has  made  a  subsequent  promise  to 
pay  such  freight.     lb. 

A  chartcrparty  was  entered  into  in  London 
on  the  17th  of  June,  1872,  between  the  master 
of  a  ship  lying  at  London,  and  L.,  a  shipbrolicr, 
to  carry  407  tons  of  iron  from  H.to  G.,  at  freight 
of  7*.  'M.  per  ton.  Freight  to  be  paid  in  Lonnou 
on  signing  bills  of  lading,  the  owner  or  master 
to  have  an  absolute  lien  for  freight.  On  the 
following  day  L.  chartered  the  ship  to  the 
defendant  at  8«.  per  ton  for  the  same  amount  of 
iron.  The  charter  contained  similar  clauses  as 
to  freight  and  lien,  and  the  following  clause  at 
the  end :  "  The  brokerage  of  5  per  cent,  is  due 
on  the  execution  of  this  charter  to  L.,  by  whom 
the  vessel  is  to  be  entered  and  cleared  at  the 
port  of  loading."  Though  the  defendant  thouglit 
he  was  treating  with  L.  as  broker  for  the  sliip, 
L.  had  no  autliority  in  fact  to  act  as  broker 
for  the  plaintiff,  or  to  receive  the  freight ;  and 
neither  the  plaintiff  nor  the  defendant  knew  of 
the  charter  entered  into  by  the  other.  The  cargo 
having  been  put  on  board  by  the  defendant,  the 
master  signed  bills  of  lading  making  it  deliver- 
able to  consignees  or  assigns,  "they  paying 
freight  for  the  goods  as  per  cliarterparty."  The 
plaintiff  did  not  demand  the  freight  on  signing 
the  bills  of  lading.  The  cargo  was  duly  delivereil 
at  the  port  of  discharge,  and  in  the  meantime  L. 
obtained  jiayment  of  the  freight  of  8*-.  per  ton 
from  the  defendant  and  afterwards  stopped  pay- 
ment, leaving  the  7.v.  M.  per  ton  unpaid  to  the 
plaintiff.  The  plaintiff  having  sued  the  defendant 
for  the  7*.  M.  per  ton  for  the  carriage  of  the 
iron  : — Held,  that  he  could  not  recover,  for  that 
lie  and  tiie  defendant  never  were  ad  idem,  and 
consequently  tliere  was  no  express  contract 
between  them  ;  and  that,  under  the  cireum- 
btances,  no  contract  to  pay  reasonable  freight 
for  the  carriage  could  be  implied  on  the  ship- 
ment of  the  goods.  Srhinidt,  v.  'J'idcn,  43  L.  J., 
Q.  B.  199  ;  L.  R.  9  Q.  B.  446  ;  30  L.  T.  891 ;  22 
W.  R.  913;  2  Asp.  M.  C.  307. 

Goods  were  laden  in  Jamaica  on  board  a  ship, 
according  to  a  bill  of  lading,  which  stated  them 
to  have  been  shipjjed  by  J.,  on  a  vessel  bound  for 
London,  on  account  of  tke  defendant,  and  that 
they  were  to  be  delivered  in  London  to  the  coii- 
signees,  paying  freiglit  for  tlie  same  at  the  rate 
therein  mentioned:  the  goods  so  shipped  were 
the  properly  of  tlie  defendant.  The  captain 
liaving  delivered  the  goods  to  the  consignees 
without  receiving  the  freight : — Held,  that  tlic 
(lefenchmt  was  liable  by  law  to  pay  the  freight 
to  tlie  shipowners,  ind<peii<lenlly  of  any  express 
contract  bv  eharterparty.  Donirtt  \.  Bcdtford, 
5  B.  &  Ad."r.21  ;  2  N.  Ac  M.  374  ;  3  L.  J.,  K.  B.  10. 
Where  tlie  master,  as  agent  for  his  owners, 
entered  into  a  rharterjiarty  with  a  partner  in  the 
house  of  M.  &  Co.,  for  the  delivery  of  goods  upon 
a  stipulated  freiglit,  and  the  goods  were  (h-livered 
to  M.  &  Co..  wlio  were  the  consignees  named  in 
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the  bill  of  lading  : — Held,  that  the  owners  could 
not  maintain  an  action  asiainst  that  partner 
for  the  frei^iit.  Sehach  w^ Anthony,  1  M.  &  S. 
573. 

Eights  against  Both.] — If  the  master  signs  a 
bill  of  lading,  cxpiesj^ing  that  npon  the  delivery 
of  the  cargo  freight  is  to  be  paid  by  the  con- 
signees, he  does  not  thereby  renounce  his  claim 
for  freight  against  the  consignor.  Christy  v. 
Row,  1  Taunt.  300  ;  9  li.  K.  776. 

Entry  of  Name  at  Custom  House — Custom  to 
Charge.] — AVhLMc  gdods  arc  shijiped  tothc  orders 
of  the  shipper,  the  custom  of  charging  the  person 
in  whose  name  the  goods  are  entered  at  the 
custom  house  with  freight,  can  only  exist  where 
the  same  person  is  consignee,  or  where  the  con- 
signee is  unknown.  Artaza  v.  Smallj^icce,  1 
Esp.  23.     See  Cock  v.  Taylor,  infra,  col.  403. 

Evidence  to  Charge  Consignee.] — The  consignee 
of  goods,  where  there  is  no  bill  of  lading,  is  not 
in  general  liable  for  the  freight ;  but  prior 
dealings  with  him,  and  payments  by  him  of  the 
freight  on  former  occasions  of  the  same  kind,  are 
evidence  to  shew  that  in  the  particular  case  he 
contracted  on  the  receipt  of  the  goods  to  pay  the 
freight.  Coleman  v.  Lambert,  5  M.  &  W.  502  ; 
9  L.  J.,  Ex.  43. 

Eifect  of  Clause  "He  or  they  Paying  Freight."] 

— The  usual  clause  in  a  bill  of  lading,  engaging 
the  master  of  the  ship  to  deliver  the  goods  to 
the  consignee  or  his  assigns,  "  he  or  they  paying 
freight  for  the  said  goods,"  is  introduced  for  the 
benefit  of  the  master  only,  and  not  for  the  benefit 
of  the  consignor  ;  and  therefore  the  master  is 
not  bound  to  the  consignor  to  withhold  the 
delivery  of  the  goods,  unless  the  consignee  or 
his  assigns  pay  the  freight.  Nor  does  it  vary 
the  case  that  the  consignor  was  also  the  charterer 
of  the  ship.  Shepard  v.  De  Bernales,  13  East, 
565  ;  12  E.  K.  442. 

What  Deductions.] — A.  consigns  goods  to  B., 
with  directions  to  pay  over  the  net  proceeds  to 
C. ;  B.  employs  D.  to  dispose  of  them.  In  an 
action  by  C.  to  recover  the  proceeds  from  D., 
D.  is  entitled  to  make  the  same  deductions  for 
freight  as  B.  (who  was  the  owner  of  the  ship  in 
which  the  goods  were  brought)  might  have  made. 
Macklurn  v.  Kymer,  1  Marsh.  223,278  ;  5  Taunt. 
584,  672. 

Expenses  to  which  charterers  have  been  sub- 
jected by  the  master's  refusal  for  a  time  to 
receive  parts  of  the  cargo  on  board  could  not  be 
set  off  against  a  claim  for  freight  by  the  ship- 
o\vner,  nor  deducted  from  damages.  Seeqcr  v. 
JJutliie,  8  C.  B.  (N.S.)  72  ;  30  L.  J.,  C.  P.  65  ; 
7  Jur.  (N.s.)  239  ;  3  L.  T.  478  ;  9  W.  E.  IGG— 
Ex.  Ch. 

Mortgagees  of  Cargo— Consignees.]— The  con- 
signees in  the  bills  of  lading  were  the  bankers  of 
the  owner  of  the  ship,  at  whose  request  the  con- 
signment was  made.  The  consignors  drew  bills 
upon  them  for  the  price  of  the  cargo,  which  they 
paid  at  maturity : — Held,  that  they  did  not 
thereby  become  owners  for  the  purpose  of  freight, 
and  were  entitled  to  the  first  charge  on  the  pro- 
ceeds of  the  cargo.  Collier  v.  Hiiule,  17  L.  T.  341  ; 
I  16  W.  E.  1184.    And  see,  supra,  IX.  Moktgage. 

Chancery  Jurisdiction.] — The  court  will  not 
entertain    a    bill    by   a    shipowner    against    a 


freighter  for  an  account  of  what  is  due  in  respect 
of  freight,  though  the  charterparty  expressed! 
that  the  freight  was  to  be  paid  according  to  the- 
quantity  of  the  cargo,  and  it  was  charged  that^ 
in  the  bill  of  lading  that  quantity  was  stated, 
untruly.     Lonrj  v.  Young,  2  L.  J.  (o.s.)  Ch.  139. 

The  court  will  entertain  a  suit  for  an  account 
of  the  freight  of  a  ship  grounded  on  a  contract. 
which  also  contains  stipulations  affecting  to  give- 
an  ultimate  right  of  [iropcrty  in  the  ship,  andk 
which  may  not  be  capable  of  being  recognised' 
or  enforced  as  a  whole,  for  want  of  being  regis- 
tered ;  provided  the  title  to  the  freight  is  distinct 
from,  and  does  not  necessarily  depend  upon,  a. 
title  to  the  ship  claimed  under  such  contract- 
Darenj)ort  v.  Whitmorc,  2  Myl.  &  C.  177  ;  6"- 
L.  J.,  Ch.  58. 

T.,  by  instrument  under  seal,  chartered  N.'s- 
vessel  to  convey  merchandise  to  the  port  of 
London,  and  consigned  the  merchandise  to  L.  anifc 
H.,  who  were  to  pay  the  freight  within  ten  days, 
after  delivery  to  them.  The  merchandise  was- 
delivered  to  L.  and  H.,  pursuant  to  the  bill  of. 
lading.  N.  held  to  have  no  right  against  L.  and. 
H.,  and  N.'s  bill  dismissed  against  the  present 
representatives  of  H.,  L.  having  become  bank- 
rupt.    jWickells  V.  LinglMm,  2  Jur.  438. 

Liability  for— Bill  of  Lading.]— See  Seivdl  v.. 
Burdiclt,  ante,  col.  357. 

Consignee  for  Sale — Liability  for  Freight. — 
Deposit  of  Freight  with  Wharfinger] — 25  &  26. 
Vict.  c.  63,  ss.  66-72.]— Where  a  shipowner  has,, 
under  s.  67  of  the  Merchant  Shipping  Acts- 
Amendment  Act,  1862,  deposited  goods  with  a. 
warehouseman,  and  the  consignee  for  sale  in  this 
country  has  deposited  the  amount  of  freight 
under  s.  70  of  the  same  act,  the  shipowner's  liersv 
is  discharged,  and  the  consignee  may  obtairi. 
delivery  of  the  goods  ex  warehouse  without  a. 
contract  being  implied  on  his  part  to  undertake- 
any  personal  liability  for  the  amount  of  the- 
freight.  White  v.  Furticss,  Withy  4'  ^o..  The 
Inckidva,  64  L.  J.,  Q.  B.  161  ;  [1895]  A.  C.  40  ; 
11  E.  53  ;  72  L.  T.  157  ;  7  Asp.  M.  C.  574— H.  L.. 
(E.) 

Master's  Gratuity — Liability  of  Consignee.] — 

By  charterparty  cargo  was  to  be  delivered  upona 
payment  of  freight  at  a  stated  rate,  and  Is.  per 
ton  gi'atuity  for  the  captain  on  good  delivery  of 
the  cargo.  One  of  the  bills  of  lading  for  part  of 
the  cargo  stated  that  the  goods  shipped  were  to- 
be  delivered,  "assigns  paying  freight  for  the  said" 
goods  as  per  charterparty": — Held, that  the  con- 
signees were  liable  for  the  master's  gratuity  : — - 
Held,  also,  that  though  part  of  the  goods  were- 
damaged  bv  sea  perils,  the  gratuity  was  payable.. 
Ilowitt  V.  Pavl,  5  Ct.  of  Sess.  Cas.  (4th  ser.)  321,. 

ii.  Ayent,  Facto?',  Broker,  or  Ckarterer. 

Liability  of — Payment  Unauthorised.]  —  The 

brokers  employed  by  the  assignees  of  a  bill  of 
lading  sold  the  goods,  but  when  called  upon  for 
delivery,  found  them  to  be  stopped  for  freight^ 
which,  to  obtain  possession  of  the  property,  they 
paid,  although  their  principals  had  formerly 
directed  them  not  to  do  so,  as  the  freight  had 
been  paid  in  Bengal : — Held,  that  this  advance 
by  the  brokers  was  made  in  their  own  wrongs 
though  the  freight  had  not  in  fact  been  paid  iib 
Bengal,  as  the  princii)als  supjjoscd.  Iloicard  v^ 
Tucker,  1  B.  &;Ad.  712. 
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Receipt  of  Cargo — Practice.] — Where  the 

consignees  of  a  West  India  cargo,  deliverable  by 
bill  of  lading  to  them  or  their  assigns,  he  or  they 
paying  the  freight  for  the  same,  indorsed  it  on 
their  brokers,  for  advances  made  by  them,  and 
the  cargo  on  its  arrival  was  landed  at  the  West 
India  IJocks  in  the  names  of  the  consignees,  but 
■svas  entered  at  the  custom-house  by  the  brokers 
in  their  own  names,  and  afterwards  they  obtained 
delivery  from  the  West  India  Docks  under  an 
order  fiom  the  consignees  for  that  purpose,  and 
not  under  the  bill  of  lading  : — Held,  that  tlie 
receipt  of  the  cargo  by  the  brokers  under  the 
order  of  the  consignees  was  not  a  sufficient 
ground  to  raise  an  implied  assumpsit  on  their 
part  to  pay  the  freight,  and  the  entry  at  the 
custom-house  made  no  difference ;  but  as  it 
appeared  from  previous  dealings  that  they  had 
been  in  the  habit  of  receiving  goods  in  the  same 
manner,  and  paying  the  freight  for  them,  that 
was  considered  sufficient  to  raise  such  an  implied 
promise.  Wihon.  v.  Ki/me?;  1  M.  &  S.  157.  Sec 
Cock  V.  Taylor,  infra,  col.  403. 

Acceptance.]  —  A.   and    B.,    merchants 

abroad,  shipped  tobacco  for  Liverpool,  consigned 
to  A.  himself  there,  to  whose  order  the  bills  of 
lading  were  made  ;  one  of  these  bills  was  sent 
inclosed  in  a  letter  from  the  shippers  to  C.  at 
Liverpool,  advising  him  of  such  consignment  to 
A.,  and  that  A.  intended  to  proceed  to  Liverpool, 
but  in  case  he  should  not  arrive  in  time,  desiring 
C.  to  do  the  best  for  them.  The  tobacco  having 
arrived  in  a  damaged  state  before  A.,  was  required 
to  be  landed,  and  was  deposited  in  the  king's 
warehouse  pursuant  to  the  statute,  and  after- 
wards C,  acting  as  agent  for  A.  within  tlic 
knowledge  of  the  captain,  made  an  entry  of  it  in 
his  own  name  in  the  custom-house  to  avoid 
seizure  : — Held,  that  this  was  not  such  an  accept- 
ance of  the  cargo  by  C.  as  would  make  him 
liable  to  the  captain  for  the  freight.  Wn}-d  v. 
Felton,  1  East,  ."(07. 

Signing  as  Agent.] — A  party  received  on 
boai-d  his  ship  coals  from  the  Burntisland  Com- 
pany, to  be  carried  to  London  ;  and  the  captain 
signed  a  bill  of  lading,  by  whicli  the  coals  were 
made  deliverable  unto  "  N.  T.  for  the  London 
(las  Company,  or  to  his  assigns,  he  or  they  paying 
freight  for  the  goods  10.«.  per  fon  in  cash  of  true 
delivery,"  On  the  arrival  of  tlie  sliip  in  London 
N.  T.  produced  the  bill  of  lading  and  received 
the  goods  under  it,  and  afterwards  offered  tojjay 
the  freight  by  a  bill  at  two  months  : — Held,  tiiat 
he  was  not  personally  liable,  inasmuch  as  on  the 
face  of  the  bill  of  lading  he  was  a  mere  agent  to 
receive  tlic  goods  for  the  com])any,  (he  jirojierty 

,  vesting  in  the  (•f)mpany.     Ainns  v.  Trnijicrlrii,  8 

^  M.  &  W.  I'M  ;  II  L.  J.,  Ex.  183.  And  sec  Fox 
V.  y<>tt,  supra,  col.  391. 

Wliere  the  consignee  .and  agent  of  a  vessel 
ciiartered  for  a  specific  voyage  entered  into  an 

*  agreement  with  the  captain,  describing  himself 
as  '•consignee  and  agent  of  the  brigand  cargo  on 

j  behalf  <if  H.,  merchant  of  L.,"  the  agreement 
stating  that  "  it  was  witnessed  that  tlie  parties 

j  agreed  that  the  vessel  should  go  to  another  port, 
there  discharge  the  remainder  of  her  cargo,  and 
receive  a  fidl  and  comph.-te  homeward  cargo  at 
the  same  freiglit  as  she  would  have  got  liad  she 
proceeded  on  the  voyagcstipulateil  in  thechartcr- 
jiarty,"  and  the  consig^iee  signed  the  agreement 
in  Ills  own  name,  witliout  describing  himself  as 
agent  : — Held,    that   he    tiiereby    made    iiimself 


personally  liable  to  pay  the  amount  of  the  freight 
of  the  homeward  vovage.  Kennedy  v.  Gouveia, 
3  D.  &;R.  503;  26  £."11.  616. 

Evidence  of  Usage.] — The  manager  of  a  stone 
quarry  signed  a  shipping  note,  expressing  that 
stone  was  shipped  on  board  the  plaint itf's  vessel 
to  be  carried  for  the  owner  of  the  quarry,  who, 
however,  never  appeared.  In  reality  it  was 
shipped  for  the  purchaser  of  the  stone,  the  real 
consignee.  In  an  action  for  freight  anil  demur- 
rage, evidence  of  usage  that  the  quarrj-  ownes 
never  paid  freight  or  demurrage,  was  admitted, 
and  the  question  whether  the  stone  was  shippedi 
for  the  manager  of  the  quarry  was  left  to  the 
iury  upon  all  the  circumstances.  JJichenson  v. 
Lam,  2  F.  &  F.  188. 

Indorsing  Bills  of  Lading.] — See  infra. 

Liability  of  Charterer — Cesser  Clause.] — Not- 
withstanding that  a  charterparty  prcjvides  that 
the  liabilities  of  the  charterer  are  to  cease  on  the 
vessel  being  loaded,  '•  the  master  and  owner 
having  a  lien  on  the  cargo  for  all  freight  and) 
demurrage  under  this  charterparty,"  the  liability 
of  the  charterer  to  pay  the  charterparty  freight 
will  continue  after  the  vessel  is  loatled,  if  the- 
charterparty  enables  bills  of  lading  to  be  pre- 
sented in  such  a  form  as  to  make  the  owner's- 
lien  not  commensurate  with  the  liability  whicb 
is  to  cease.  C'linli  v.  Had  ford  ([181)1]  1  Q.  B. 
(>25),  followed.  Hansen  v.  Ilarrold,  63  L.  J., 
Q.  B.  741  ;  [lSt)l]  1  Q.  B.  612  ;  9  K.  315  ;  70- 
L.  T.  475  ;  7  Asp.  M.  C.  464— C.  A. 

Charterers'  Agent  collecting  Freight — Lia- 
bility to  Shipowner.] — On  the  shi})'s  arrival  the- 
chai'terers'  agent,  to  whom  the  ship  was  addressed,, 
collected  the  freight  from  consignees  on  delivery 
of  the  goods,  and  without  authority  from  master 
or  owner  compi-omised  a  claim  for  damage  to  a 
butt  of  wine  by  a  money  jiayment : — Held,  that 
he  mtist  account  for  the  full  freight  to  the  ship- 
owner. Uroadhcad  v.  Yule,  9  Ct.  of  Sess.  Cas. 
(3rd  ser.)  921. 

iii.  Assiynrr,  Appointee,  or  Indorsee. 

Effect  of  Indorsing  Bills  of  Lading.] — Goods 
sliipiicd  at  Bombay,  on  board  a  ship,  were,  by  the 
l)ill  of  lading,  to  be  delivered  unto  order  or  to  his- 
iind  their  assigns,  on  paying  freight  for  the  same. 
The  shipper  indorsed  the  bill  of  lading  and  for- 
warded it  to  East  India  agents  in  London,  who 
intlorsed  it  in  blank  to  their  factors  in  Liverpool. 
On  the  arrival  of  tlic  goods  at  Liverpool  the 
factors  presented  the  liill  of  hiding  to  the  ship- 
owner and  received  the  goods,  and  he  debitedi 
them  with  the  freiglit.  The  factors,  without 
liaving  paid  the  freight,  became  baiilvrupt,  and 
thereupon  the  shipowner  claimed  from  them  and 
took  possession  (^f  the  goods  : — Held,  that  the- 
Easl  India  agents  were  not  liable  for  the  freight. 
y'o//iit  V.  Crairford,  5  M.  &.  W.  235.  Aflinned,  »• 
M.  A:  W.  716  ;"  12  L.  J.,  Ex.  490— Ex.  Ch. 

Goods  were  consigned  to  I.  C.  &  Co.  or  their 
assigns,  "he  or  they  l^'iying  freight  for  the- 
same  "  ;  I.  C.  &  Co.  indorsed  tlie  bill  of  lading  to- 
K.,  their  broker,  and  then  liecame  bankrupt  ;•  the 
shipowners,  in  ignonmce  of  the  cireumslanccs, 
ajijilicd  to  I.  C.  iV  Co.  for  the  freight,  and  then* 
siKi  1  K.  for  it : — Held,  tiiid  lie  was  liable.  Dougal 
V.  Kniihlr,  11  Moore,  251  ;  3  Bing.  383  ;  4  L.  J. 
,  (O..S.)  C.  r.  103  ;  28  U.  U.  618, 
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The  indorsee  of  a  bill  of  lading,  wliich  directs 
the  goods  to  be  delivered  to  order  or  to  assigns, 
paying  freight,  is  liable  for  the  freight,  thongh 
he  is  onl}'  acting  as  broker  for  the  consignee  ; 
and  thongh  twelve  months  have  elapsed  since  the 
lauding  of  the  goods  without  any  demand  of 
freight,  he  is  bound  not  to  deliver  the  goods  till 
he  knows  that  freight  has  been  paid.  Bell  v. 
Xymcr,  1  Marsh.  14G  ;  5  Taunt.  477  ;  3  Camp. 
545.    See  1.-)  E.  E.  2G1. 

But  an  indorsee  of  a  bill  of  lading,  who  has 
indorsed  the  same  over  before  the  arrival  of  the 
vessel  and  delivery  of  the  cargo,  does  not,  under 
18  lit  19  Vict.  c.  Ill,  s.  1,  remain  liable  for  the 
freight.  Smurthicaite\.  Wilkins,  11  C.B.  (n.s.) 
S42  ;  31  L.  J.,  C.  P.  214  ;  5  L.  T.  842  ;  7  L.  T.  65  ; 
10  W.  R.  386. 

Eeceiving    Goods — Evidence    of   Promise    to 

Pay.] — The  master  having  contracted  by  the  bill 
of  lading  with  the  shippers  to  deliver  goods  to 
certain  persons  or  their  assigns,  he  or  they  paj'ing 
freight  for  the  same,  the  demanding  and  taking 
of  such  goods  from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without  the  freight 
having  been  paid,  is  evidence  of  a  new  contract 
and  promise  on  the  part  of  such  purchaser,  as 
the  ultimate  appointee  of  the  shippers  for  the 
jiurpose  of  delivery,  to  pay  the  freight.  CocJi  v. 
Taijlor,  13  East,  399  ;  2  Camp.  5b7  ;  12  E.  E. 
378. 

Where  a  ship  was  chartered  on  a  voyage  out 
and  home  for  a  specified  time,  at  a  certain  rate 
of  payment  on  the  homeward  cargo,  in  full  for 
the  hire  of  the  ship  for  the  time,  to  be  paid  in 
part  by  an  advance  on  tlie  ship's  clearing  for  the 
outward  voyage,  and  the  rest  on  her  return,  by 
bills  payable  at  a  future  day  ;  and,  on  the  loading 
the  homeward  cargo,  a  bill  of  lading  was  signed 
to  deliver  the  goods  to  the  charterers  or  their 
assigns,  he  or  they  paying  freight  for  the  goods, 
as  per  charterparty  : — Held,  that  the  indorsees  of 
the  bill  of  lading  for  valuable  consideration  were 
not  liable  to  the  shipowner  upon  an  implied 
assumpsit  to  pay  the  freight  arising  out  of  the 
receipt  of  the  goods  under  the  bill  of  lading. 
J/uorsom  v.  Xymct;  2  M.  &  S.  303  ;  3  Camp.  549,  n. ; 
15  R.  E.  261. 

Goods  being  shi])ped  in  India  for  London  on 
account  of  a  person  there,  the  bill  of  lading  was 
forwarded  to  him,  and  he  indorsed  it  over  for 
value.  The  bill  of  lading,  signed  by  the  captain, 
stated  the  freight  to  have  been  paid  in  Bengal, 
but  it  was  found  after  the  above  transfer  that 
the  freight  never  had  been  paid,  through  default 
of  the  shipper  : — Held,  that  the  shipowners,  who 
detained  the  goods,  could  not  claim  payment  of 
the  freight  from  the  assignees  of  the  bill  of  lading. 
toward  v.  Tticlter,  1  B.  &  Ad.  712. 

An  implied  assumpsit  for  freight,  upon  the 
delivery  of  goods  without  first  receiving  the 
freight,  will  not  lie  against  three  persons  for 
whose  use  the  cargo  was  purchased,  but  who  are 
not  the  consignees,  or  holders  of  the  bills  of 
lading,  and  who  have  assigned  all  their  effects  to 
a  trustee  for  the  benefit  of  their  creditors  and 
themselves,  two  of  them  only,  without  the  third, 
receiving  the  goods  as  agents  for  that  trustee. 
Joinder  v.  Wilhs,  5  Taunt.  612  ;  1  Marsh.  248. 

Under  Spanish  Bill  of  Lading — "As- 
signs."] —  An  iml.  irsceof  a  Spanish  bill  (if  lading, 
to  whom  the  goods  have  been  delivered  under 
it.  is  liable  for  the  freight,  although  the  bill  of 
lading  is  for  delivery  to  the  consignees,  without 
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saying  "  or  their  assigns,"  such  bills  of  lading 
appearing  by  evidence  to  be  usually  passed  by 
indorsement.     Rentci'ia  v.  Ruding,  M.  &  M.  511. 

Evidence  of  New  Contract.] — A  special 

verdict  was  found,  in  an  action  for  the  E-5covery 
of  freight,  that,  by  a  memorandum  of  charter- 
party,  the  ship  was  chartered  for  a  voyage  from 
a  foreign  port  to  London,  to  load  at  the  foreign 
port  a  cargo,  and  to  deliver  the  same  at  London, 
on  payment  of  a  specified  freight ;  that  the  ship 
received  on  board  a  cargo  under  a  bill  of  lading, 
by  which  the  goods  were  deliverable  to  the 
shipper  or  his  assigns,  he  or  they  paying  freight 
for  the  same  as  per  charterparty  : — Held,  first, 
that,  from  an  acceptance  of  the  goods  by  an 
assignee  of  the  bill  of  lading,  the  law  could  not 
imply  a  contract  by  him  to  pay  freight ;  and  that 
no  such  contract  could  have  been  implied,  even 
if  the  bill  of  lading  had  made  no  reference  to  the 
chartei'party,  but  had  merely  specified  a  sum  to  be 
paid  for  freight,  thougli,  in  the  latter  case,  at  all 
events,  the  facts  might  be  evidence  from  which 
a  jury  might  find  such  a  contract.  Sanders  v. 
Vanzeller,  3  G.  &  D.  580  ;  4  Q.  B.  260  ;  2  G.  &  D. 
244  ;  12  L.  J.,  Ex.  497— Ex.  Ch. 

Held,  secondly,  that  the  court  could  not  infer 
a  contract  by  the  defendant  to  pay  freight.     Ih. 

Where  an  indorsee  of  a  bill  of  lading,  or  a 
consignee,  other  than  the  original  charteier, 
becomes  liable  for  freight,  such  liability  results 
not  from  the  original  contract  of  affreightment, 
but  from  a  new  contract,  the  consideration  for 
which  is  the  deliveiy  of  the  goods.  Keitip  v. 
ClarJi,  12  Q.  B.  647  ;  17  L.  J.,  Q.  B.  305  ;  12  Jur. 
676. 

No  contract  to  accept  the  cargo,  or  any  part  of 
it,  within  a  reasonable  time,  and  to  pay  the 
freight,  can  be  inferred  from  the  mere  fact  of  the 
assignee  of  the  bill  of  lading  presenting  it  to 
the  captain  and  demanding  the  delivery  of  the 
cargo.  Mollei'  v.  Young,  5  El.  &  Bl.  755  ;  25 
L.  J.,  Q.  B.  94  ;  3  Jur.  (N.s.)  393  ;  4  W.  E.  149— 
Ex.  Ch. 

Where,  after  such  a  demand  by  the  assignee  of 
a  bill  of  lading,  the  captain  delivered  a  portion 
of  the  cargo,  and  then  refused  to  deliver  the 
remainder  until  paid  freight  for  the  portion 
already  delivered,  and  the  assignee  then  refused 
to  pay  any  freight  until  the  whole  cargo  should 
be  delivered  :— Held,  that  there  was  not  evidence 
from  which  a  jury  might  infer  a  promise  on  the 
part  of  the  assignee  to  pay  at  once  for  the  portion 
of  the  cargo  delivered.     Ih. 

An  assignee  of  a  bill  of  lading,  who  claims  and 
receives  goods  under  it,  is  bound  by  the  terms 
of  the  bill  of  lading,  not  only  as  to  the  amount 
of  freight,  but  also  for  demurrage,  if  he  does 
not  unload  the  ship  within  the  time  limited  by 
the  bill  of  lading,  according  to  its  terms,  and 
there  is  a  sufficient  consideration  arising  on  the 
claim  of  the  goods  by  the  consignee,  from  which 
the  law  will  infer  a  promise  by  the  consignee  to 
pay  such  demurrage  as  well  as  the  freight.  Stindt. 
V.  Roberts,  5  D.  &  L.  460  ;  2  B.  C.  Eep.  212  ;  17 
L.  J.,  Q.  B.  1G6;  12  Jur.  518. 

As  against  Mortgagee.] — S.,  a  partner  in  a  firm 
at  Liveri^ool,  and  sole  owner  of  the  ship  "Ellen," 
entered  into  an  arrangement,  by  which  she  was, 
in  1850  and  1851,  consigned,  during  several 
voyages,  to  H.,  a  partner  in  the  firm  of  H.  & 
C.  H.,  at  New  Orleans,  with  general  instructions 
to  do  the  best  he  could,  either  in  loading  the 
vessel  on  freight,  or  shipping  cotton,  on  the  joint 
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acconnt  of  S.  and  H.     On  these  occasions,  as  is 

usual  when  cotton  is  shipped  on  account  of  the 

shipo-RTicr,  a  nominal  freight,  or   "  no  freight, 

being  owners'  property,"  was  inserted  in  the  bills 

of  lading :  but  in  stating  the  partnership  accounts 

in  respect  of  the  sale  of  the  cotton,  the  current 

rate  of  freight  was  charged  in  favour  of  S.,  and 

to  the  debit  of  the  joint  adventure.      On  the  4th 

of  April,  1851,  S.  wrote  to  H. :— "We  hope  you 

have  brought  cotton,  and  that  the  '  Ellen '  has 

arrived.    What  you  do  we  will  confirm."    Again, 

on  the  26th  of  April,  "Whatever  you  do  for  the 

'Ellen 'will  be  confirmed  by  us."      On  the  8th  of    -^    _  ^      -    .    ,  •■,  i  -   *         j  ^.u  ^  ..i 

Mav,    1851.  H.  &    C.  H.  shipped  on  board  the    freight  was  to  be  paid  by  A.,  and  that  the  nett 


any  deduction,  contending  that  the  custom  was 
not  binding  in  law,  as  contradicting  the  written 
contract.  The  assignee  paid  the  freight,  less  the 
discount  : — Held,  that  the  custom  was  binding, 
and  explained  the  bill  of  lading.  Brown  v. 
Byrne,  3  El.  &  Bl.  703  ;  2  C.  L.  R.  1599  :  23  L.  J., 
Q.  B.  313  ;  18  Jur.  700  ;  2  W.  R.  471. 

Assignee  of  Freight  or  Consignee  of  Goods.] 

— Wliere.  by  a  bill  of  lading,  goods  were  to  be 
delivered  "  to  A.,  net  proceeds  paid  to  T.  or  to 
his  assigns,  he  or  they  paying  freight  for  the 
goods  as  per  charterparty  "  :  —  Held,  that  the 


*'  Ellen  "  447  bales  of  cotton,  and  the  master  signed 
a  bill  of  lading,  by  which  the  cotton  was  "  to  be 
delivered  unto  order  or  to  assigns,  he  or  they 
paying  freight  for  the  said  cotton  \s.  per  bale, 
bcingowners'  property,  when  draft  against  same 
is  paid,  say  3,5'JOZ.  9*'.  8rf.,  with  primage  and 
average  accustomed.".  On  the  15th  of  May,  H. 
<Sc  C.  II.  again  shipped  381  bales  of  cotton,  and 
a  similar  bill  of  lading  was  signed  by  the  master. 
The  draft  for  3,590^.  9.t.  8f/.,  dated  8th  of  May, 
1851,  was  for  the  invoice  price  of  the  cotton,  and 
•was  on  the  firm  of  which  S.  was  a  partner,  and 
was  iiurchased,  on  the  day  of  its  date,  by  the 
plaintiffs,  merchants  at  New  Orleans,  who  took, 
at  the  same  time,  from  the  shippers,  an  indorse- 
ment in  blank  of  the  first  bill  of  lading,  as  a 
securitv  for  the  due  payment  of  the  draft.  A  bill 
of  exchange,  dated  loth  of  May,  1851,  for 
3,169Z.  19.V.  '6d.,  was  in  like  manner  drawn  for  the 
Yjrice  of  the  cotton  in  the  second  bill  of  lading  ; 
and  tliat  Ijill  of  exchange  was  also  purchased  by 
the  plaintiffs,  the  second  bill  of  lading  being  also 
indorsed  to  them.  In  both  cases  the  cotton  was 
purchased  of  third  parties,  and  not  of  the  plain- 
tiffs. These  bills,  when  due,  were  dishonoured 
Ijv  S.,  and  taken  up  by  the  plaintiffs.  On  tiic 
10th  of  May,  1851,  S.,  being  indebted  to  the  defen- 
dants, assigned  to  thcni  the  "  Ellen  "  by  way  of 
mortgage,  with  all  her  freight  and  earnings,  witli 
power  of  sale  and  authority  to  receive  freight. 
The  "  Ellen  "  arrived  at  Liverpool  on  tlic  28th  of 
July,  1851,  when  the  defendants  took  possession 
of  her  and  lier  cargo,  and  claimed  from  the  plain- 
tiffs, as  indorsees  of  the  bills  of  lading,  payment 
of  the  current  rate  of  freight.  The  plaintiffs 
tendered  the  amount  of  freight  reserved  by  the 
bills  of  lading,  which  being  refused  they  i)aid  the 
amount  chiinied  under  protest,  and  brought  an 
action  for  money  received  to  their  use  : — Held, 
that  tlic  plaintiffs  were  entitled  to  recovei-,  since 
tlie  circumstances  shewed  a  clear  authority  from 
.S.  to  H.  to  ship  the  cotton  upon  the  terms  of  the 
bills  of  lading  ;  and  although  the  second  of  these 
bills  was  signed  after  the  mortgage,  yet  it  did 
not  invalidate  the  transaction  as  against  the 
plaintiffs,  who  took  the  bills  bona  fide,  and  with- 
out notice.  Brown  v.  AoHh,  8  Ex.  1  ;  22  L.  J., 
Ex.  49. 

Custom  as  to  Discount.]  —  A  bill  of  lading 
expressed  tliat  goods  shijiiied  at  Newcastle  were 
ileliverable  at  Liverpool  to  order  or  assigns.  "  he 
or  they  paying  freight  for  the  goods  five-eighths 
of  a  penny  sterling  perjiound,  with  5  percent, 
primage  and  average  accustomed."  By  the  usual 
custom  of  the  trade  at  Liverpool,  three  montlis' 
interest  or  discount  is  deducted  from  freights 
payable  under  bills  of  lading  on  goods  coining 
from  certain  ports,  including  Newcastle.  An 
assignee  of  a  bill  of  lading  having  received  the 


proceeds  to  be  paid  to  T.  were  what  rcmaiuei 
after  such  freight  and  other  charges  had  been 
satisfied.  Thomson  v.  Adam,  5  Moore,  280 ;  2 
Br.  &  B.  450. 

c.  Time. 

Freight  Payable  in  London.]  —  The  words 
"freight  payable  in  London"  in  a  bill  of  lading 
define  the  place  only,  not  the  time,  of  payment. 
i:raU  V.  Bur-nett,  2.5  W.  R.  305. 

Goods  were  put  on  board  a  ship  consigned  for 
Calcutta,  at  39.y.  per  ton,  "  payable  in  London '"  : 
— Held,  that  it  was  for  the  jury  to  say  from  the 
surrounding  circumstances  whether  the  contract 
was  a  contract  for  freight,  contingently  on  the 
shii)"s  arrival  at  her  desiination,  or  for  a  sum 
payable  on  the  receipt  of  the  goods  on  board  of 
her.  Zitlffrtt  X.  Berrin,  Al  C.  B.  (N.s.)  3(32;  2 
F.  &  F.  7(33. 

Delivery  of  Cargo  and  Payment— Concurrent 
Acts.] — By  the  terms  of  a  bill  of  lading,  freight 
was  to  be  paid  "one-third  in  cash  on  arrival  at 
B.,  and  two-thirds  on  right  delivery  of  the  cargo, 
by  good  and  approved  bills  payable  in  London  at 
four  months,  or  cash,  deducting  usual  interest,  at 
the  option  of  the  shippers."  The  vessel  arrived  at 
y>.  The  one-third  freight  was  paid,  and  the  con- 
signee of  the  cargo  declared  his  election  to  ])ay 
the  remaining  two-thirds  in  cash,  less  interest  : 
—Held,  that  the  delivery  of  the  cargo  and 
payment  of  the  balance  of  the  freight  were  to  be 
concurrent  acts,  and  that  the  master  was  not 
bound  to  deliver  the  cargo  unless  the  consignee 
paid  or  was  ready  and  willii.ig  at  the  same  time 
to  pay  the  balaiice  of  the  freight.  Pdijntrr  v. 
.7rtw^.v,  18  L.  T.  449  ;  10  W.  R.  708— Ex.  t'li. 
Alhrming  L.  R.  2  C.  P.  348. 

Delivery  of  Bill  of  Lading.]— A  declaration 
stated  that,  in  consideration  that  the  plaintiff 
had  taken  the  defendant's  goods  on  board  his 
shii)  to  be  carried  to  A.,  he  promised  to  ))ay  the 
money  due  for  freight  and  carriage  of  the  sani..- 
on  the  deliv<;ry  of  the  bill  of  lading,  and  that  the 
bill  of  lading  w;is  delivered,  by  reason  whereof 
he  bei-anie  liable  to  jiay  a  laig(!  sum  for  freight 
and  carriage  of  the  goods  :— Held,  bad,  becnuse 
it  did  not  appear  that  anything  became  due  for 
freight  on  the  delivery  of  the  bill  of  lading. 
Jilahrii  v.  JUjoii.  2  Bos.  it  V.  321. 

Unloading  or  Right  Delivery  of  Cargo.]— 
A  charterparty  provided  that  freights  should 
become  i.ayai)le  on  the  unloading  or  right 
tlelivery  of  a  cargo,  one-third  in  cash  and  the 
remainder  by  approved  acceptances  at  tliree 
months,  or  cash  eiiual  thereto,  but  under  certain 
circumstances  tlie  ves,Hcl  was  to  Iw  taken  on  hire 
lit  a  certain  rate,  payment  to  be  made  in  casli  on 


go.jd8,  the  shipo%raer  claimal  the  freight  without  1  account  of  three  months'  hire  and  the  balance  on 
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the  ship's  return.  The  ship  having  loaded  a  careo 
of  gnaiio  at  ISaldrtiiha  l'>ay,  proceeded  therewith  to 
England,  and,  under  the  chartei'er's  instructions, 
■\veut  to  Soutlianipton  to  discharge  her  cargo.  The 
charterers  wrote  to  the  captain  there,  stating  that 
■without  prejudice  to  the  charterparty,  or  any 
dispute  connected  with  the  ship,  their  wishes 
were  that  it  should  be  landed  and  warehoused  in 
the  Southampton  docks  in  bulk,  which  was  ac- 
cordingly done  : — Held,  that,  upon  such  landing 
of  the  cargo,  the  balance  of  the  freight  became 
payable.    ^Feinciek  v.  Buyd,  15  M.  &''\V.  632. 

Final  Loading.] — The  term  "final  loading  of 
a  vessel  from  the  port  of  loading,"  stated  in  a 
charterparty  as  the  period  for  payment  of  freight 
or  a  part  of  it,  means  the  final  departure  from 
the  port,  and  being  at  sea  ready  to  proceed  on 
her  voyage,  and  not  merely  having  the  clearances 
on  board  and  being  ready  to  sail.  Roelandts  v. 
Harrison,  9  Ex.  441  ;  2  C.  L.  R.  995  ;  23  L.  J., 
Ex.  169. 

Months.] — Where  a  ship  is  freighted  by  the 
month,  the  months  are  calendar,  not  lunar  ones. 
JoHij  V.  Yuung,  1  Esp.  186. 

Monthly  Freight  Payable  in  Advance — Lia- 
bility— Termination  of  Hiring,] — By  a  charter- 
party  it  was  provided  that  the  charterer  shoidd 
pay  freight  "  at  the  rate  of  709Z.  per  calendar 
month  .  .  .  and  at  and  after  the  same  rate 
for  any  part  of  a  month,  hire  to  continue  until 
her  re-delivery  to  the  owner,  payment  for  the 
said  hire  to  be  made  in  cash  monthly  in  advance." 
It  was  also  provided  that  the  owner  should  have 
a  lien  upon  cargoes  and  sub-freight  for  any 
amount  due  to  him  under  the  charter,  and  that 
the  charterer  should  have  a  lien  on  the  ship  lor 
all  moneys  paid  in  advance  and  not  earned  : — 
Held  (reversing  the  judgment  of  Mathew,  J., 
dissentiente  Smith,  L. J.),  that  the  charterer  was 
bound  to  pay  the  full  freight  in  advance  at  the 
beginning  of  each  month,  although  it  might  be 
probable  that  the  hire  would  not  continue  for 
the  whole  month.  Tonnelier  v.  Smith,  77  L.  T. 
277— C.  A. 

"Port"  — Final  Sailing  of  Ship  from  last 
Port.] — By  the  terms  of  a  cliarterparty  tlie 
owners  were  entitled  to  an  advance  of  one-third 
of  the  freight  within  eight  days  "from  final 
sailing  of  the  vessel  from  her  last  port  in  United 
Kingdom."  The  vessel  was  loaded  at  Penarth 
dock,  and  was  towed  by  a  steam-tug  seven  or 
eight  miles,  bringing  her  out  about  three  miles 
into  the  Bristol  Channel.  She  there  cast  anchor, 
as  the  weather  was  threatening.  While  she  was 
lying  at  anchor  a  storm  broke  her  cables,  and 
she  ultimately  ran  ashore  on  Penarth  beach,  and 
the  cargo  was  spoiled.  The  vessel  had  never 
been  beyond  the  limits  of  the  port  of  Cardiff  as 
defined  for  fiscal  purposes,  but  she  had  left  what, 
for  commercial  purposes,  is  considered  the  port, 
and  had  been  out  at  sea.  She  went  ashore  within 
the  limits  of  the  port  in  its  commercial  sense. 
The  owners  sued  for  one-third  of  the  freight,  and 
'  the  charterers  resisted  the  claim  on  the  ground 
that  the  vessel  had  never  sailed  from  her  last 
port  in  the  United  Kingdom  : — Held,  that  the 
word  "  port "  must  be  taken  in  its  ordinary 
commercial  sense,  and  that  as  the  vessel  had  got 
out  to  sea  without  any  intention  of  returning, 
she  must  be  taken  to  have  finally  sailed  from  her 
last  port,  that  her  being  driven  back  into  it  hj 


the  weather  made  no  difference,  and  that  the 
one-third  of  the  freight  was  paj'able.  Price  v. 
Livinqstone,  53  L.  J.,  Q.  B.  118  ;  9  Q.  B.  D.  679  ;. 
47  L.'T.  629  ;  5  Asp.  M.  C.  13— C.  A. 

The  word  "  port "  in  a  charterparty  is  to  be 
understood  in  its  popular,  or  business,  or  com- 
mercial sense  ;  it  does  not  in  such  a  document 
necessarily  mean  the  port  as  defined  for  revenue 
or  pilotage  purposes.  Tests  for  determining  the 
business  meaning  of  the  word  "  port "  considered. 
Garston  SaiUnfi-shij)  Co.  v.  Hiclde,  15  Q.  B.  D. 
580  ;  53  L.  T.  795  ;  5  Asp.  M.  C.  499— C.  A. 

A  charterparty  provided  that  a  ship  should 
load  a  cargo  of  coals  at  Cardiff,  and  then  proceed 
to  Bombay,  the  freight  to  be  paid  two-thirds  in 
cash  "  ten  days  after  the  final  sailing  of  the 
vessel  from  her  last  port  in  Great  Britain,"  and 
the  remainder  in  cash  on  delivery  of  the  cargo. 
The  ship  loaded  the  coals  in  the  Bute  docks,  at 
Cardiff,  and,  having  cleared  at  the  custom- 
house, started  on  her  voyage  to  Bombay.  She 
proceeded  down  the  artificial  channel  leading 
from  the  docks  to  the  river  Taff,  and,  when 
about  300  yards  beyond  the  junction  of  the 
channel  with  the  river,  she  came  into  collision 
with  a  steamer,  and  was  so  much  injured  that 
she  was  compelled  to  return  the  next  day  to  the 
docks  for  repairs  : — Held,  that  at  the  time  of 
the  collision  the  ship  was  not  outside  the  limits 
of  the  port,  in  the  popular,  business,  or  com- 
mercial sense  of  the  word  ;  that,  consequently, 
she  had  not  finally  sailed  from  her  last  port  j 
and  that  no  freight  was  payable.     lb. 

And  see  Cases  cols.  368  seq.,  tit.  2.  When 
Payable. 

d.   Manner. 

i.  Adrajice  of  Freight. 

Condition  Precedent  —  Failure  of  Voyage  — 
Eepayment.] — A  ship  was  chartered  for  a  home- 
ward voyage  from  Calcutta,  with  an  option  to' 
the  charterers  to  send  her  on  an  intermediate 
voyage,  "freight  to  be  paid  as  follows  :  1,200Z. 
to  be  advanced  to  the  master,  and  to  be  de- 
ducted, together  with  \\  per  cent,  commission 
on  the  amount  advanced  and  cost  of  insurance, 
from  freight  and  settlement  thereof,  and  the 
remainder  on  right  delivery  at  portof  dischaige," 
The  master  was  also  "  to  sign  bills  of  lading 
at  any  current  rate  of  freight  required,  with- 
out prejudice  to  the  charterparty,  but  not  under 
the  chartered  rates,  unless  the  difference  be  paid 
in  cash."  The  charterers  elected  to  send  the 
vessel  on  an  intermediate  voyage,  and  paid  the 
1,200?.,  and  required  the  master  to  sign  bills  of 
lading  below  the  chartered  rates.  The  differ- 
ence, amounting  to  737Z.,  was  demanded  from 
them  by  the  master,  but  they  refused  to  pay  it, 
claiming  to  set  off  against  it  the  advances  made 
on  account  of  the  vessel.  The  vessel  was  lost  oui 
her  way  to  the  intermediate  port  : — Held,  that  a 
payment  in  advance  on  account  of  freight  can- 
not be  recovered,  even  though  the  voyage  fails  ; 
and  that  according  to  the  terms  of  the  charter- 
party  the  payment  of  the  difference  was  to  be  a 
payment  in  the  nature  of  freight,  so  that  if  the 
charterers  had  paid  the  difference  in  advance, 
they  would  not  have  been  entitled  to  recover  it ;, 
ancl  that  therefore  the  shipowner  was  entitled 
to  recover  the  amount  from  them,  notwith- 
standing the  failure  of  the  vovage.  livrne  v. 
Schiller,  40  L.  J.,  Ex.  177  ;  L.  R.  6  Ex.  3l9  ;  2.> 
L.  T.  211  ;  19  W.  R.  1114  ;  1  Asp.  M.  C.  Ill- 
Ex.  Ch.     See  ^]'at.so)l  v.  Shanldand,  infra. 
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Praiglit  or  Loan.] — A  charterparty  for  a 

voyage  to  B.,  to  load  there  a  cargo  of  rice,  and 
proceed  therewith  to  London,  contained  the  fol- 
lowing stipulations  : — -'Cash  for  ship's  disburse- 
ments to  be  advanced  to  the  extent  of  300Z.,  free 
of  interest,  but  subject  to  insurance  and  com- 
mission ;  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo/'  Whilst  the  ship  j 
was  at  B.,  the  charterer's  agent  advanced  to  the 
captain  cash  for  the  ship's  disbursements,  and 
the  captain  drew  a  bill  of  exchange  for  the 
amount  upon  the  owners.  On  her  voyage  home- 
ward the  ship  was  lost,  and  the  owners  refused 
to  accept  the  bill.  In  an  action  by  the  charterer 
against  the  shipowners  to  recover  the  amount: — 
Held,  that  the  advance  was  in  part  payment 
of  freight,  and  not  a  loan,  and  therefore  not 
recoverable.  Hirlts  v.  Shield,  7  El.  k.  Bl.  631^  : 
26  L.  J.,  Q.  B.  205  ;  3  Jur.  (N.S.)  715  ;  5  W.  E. 
536. 

Loading  and  Sailing.] — A  debtor    gave 

to  his  creditors  the  following  order,  addressed  to 

^  B. : — "  Please  to  pay  H.  &  P.  (on  t  he  •  lloyal  Oak ' 
'  being  loaded  and  sailed),  out  of  the  advance, 
73Z.  "  ;  and  B.  signed  it,  "  We  agree  to  the  above, 
B.  k.  Co."  Tiie  ship  having  loaded,  crossed  the 
bar  of  Sunderland  harbour,  when  the  captain 
left  her  and  went  ashore  to  get  the  ship's  papers 
and  sign  the  bills  of  lading  ;  the  ship  in  the 
•meantime  stood  ofE  and  on  under  easy  sail,  wait- 
ing forthecai)tain's  return  : — Held,  tirst,  that  the 
loading  and  s.iiling  of  the  ship  were  conditions 
l)recedent  to  the  jjavmcnt  of  the  money.  Hud- 
son v.  Biltim,  6  El.  k  Bl.  565  ;  26  L.  J.,  Q.  B.  27  ; 
2  Jur.  (x.s.)  784. 

Held,  secondlv,  that  the  ship  had  not  sadcd. 
Ih. 

Seaworthiness.]  —  A    declaration    for 

freight   on   a   charteri)arty,   whereby  the  ship, 

being  tight  and  every  way  fitted  for  the  voyage, 

should,  at  Sunderland,  load  a  cargo  of  coals,  and 

proceed  to  Constantinople,  being  paid  fi-eight  on 

•the  quantity  delivered,  "one-fourth  of  the  freight 

to  be  advanced  to  the  owners'  agent  in  London, 

on  the  ship  having  sailed,  less  live   per  cent. 

thercDU  fur  assurance,  interest  and  connnission," 

avcrrcil  that  the  defendant  caused  the  ship  to  be 

loaded  with  a  cargo  of  coals,  and  that  she,  being 

«o  loaded,  .sailed  for  C,  pursuant  to  the  cliartcr- 

party.      Plea,   that   the  ship   was  not,   at   the 

■commencement  of  the  voyage,  tight  and  every 

way  fitted  for  the  voyage,  and  that  by  j'cason 

thereof  the  ship  and  cargo   were   lost  : — Held, 

that  the  plea  wa.s  not  a  good  jjlea  in  avoidance 

of  circuity  of  action,  as  the  damage  sustained  by 

the  defendant  was  not  necessarily  identical  in 

amount  with  the  sum  claimed   by  the  plaintilT  ; 

Ijut   that    it   was  a  liar   to   the   action,  on  the 

ground  that  the   advance   of    the   freight   had 

never  become  pavablc.     Thompmni  v.  Gillvsjiij,  5 

El.  k  Bl.  20;» ;  24  L.  J.,  Q.  B.  340  ;  1  Jur.  (N.s.) 

779  ;  3  W.  II.  505. 

Keadiness  of  Ship  —  Captain's  Attend- 
ance.]— A  charterparty  contained  stipulations, 
that  the  captain  should  attend  daily  at  the 
brotcrs'  office  to  sign  bills  of  lading;  that  the 
ship  should  take  on  board  all  such  lawful  goods 
as  the  charterers  might  rcquiie  ;  and  then  pro- 
ceode  I  : — "In  consideration  whereof  the  char- 
teiers  agree  to  pay  freight  for  the  use  and  hire 
of  the  ship  1,400/.,  with  a  gratuity  of  25  guineas 
■to  the  master  payable  before  leaving  Loudon." 


Then  followed  this  clause  : — "  The  ownei  agLces, 
that  the  ship  shall  be  ready  to  sail  at  the  expira- 
tion of  the  laying  days,  or  sooner  if  required  by 
the  charterers.  If  the  ship  is  not  rcadj',  either 
on  the  owner's  or  the  charterer's  part,  at  the 
above-named  dates,  then  demurrage  to  be  paid 
by  the  party  in  default  at  the  rate  of  11.  ]ier 
diem.  The  ship  to  be  ready  on  or  before  the  10th 
November,  or  the  charterers  to  have  the  option 
of  cancelling  this  agreement."  The  freight  was 
stipvdated  to  be  paid,  partly  by  bills  of  lading, 
at  the  port  of  destination,  to  the  extent  of  800/., 
and  balance  of  600Z.  in  cash,  less  seventy  days' 
discount  from  the  day  of  clearing  from  London  : 
— Held,  that  the  stipulations,  on  the  part  of  the 
owner,  were  not  conditions  precedent  to  his 
right  to  sue  for  the  GOOZ.  as  soon  as  the  ship 
should  have  cleared  from  London.  Sifeqer  v. 
Duthu;  8  C.  B.  (N.s.)  72  ;  30  L.  J.,  C.  P.  65  :  7 
Jur.  (N.s.)  239;  3  L.  T.  478;  9  W.  11.  ICG— Ex.  Ch. 

Ship  Lost — Advance  Freight  to  be  Paid  "  if 
required."]  —  A  charterparty'  provided  that 
freight  should  be  paid  on  unloailiug  and  right 
tlelivery  of  cargo,  "one-third  freight,  if  required, 
to  be  advanceil.  less  three  per  cent,  for  interest 
and  insurance."  The  ship  was  lost  on  the  day 
of  sailing,  and  shortly  after  the  loss  the  ship- 
owners demanded  the  advance  freight : — Held, 
in  an  action  by  the  shii)Owners  to  recover  the 
advance  freight,  that  the  charterers  were  not 
liable.  Smith  v.  Pijmaii,  GO  L.  J.,  Q.  B.  G21  ; 
[1891]  1  Q.  B.  742  ;  64  L.  T.436  ;  39  W,  R.  466  ; 
7  Asp.  :\I.  C.  7— C.  A. 

"  Vessel  lost  or  not  lost  " — Damages  for 

Loss  of  Ship.] — A  sti[)ulatiou  in  a  charterparty 
that  four-fifths  of  the  freight  should  be  paid  in 
advance — "vessel  lost  or  not  lost" — does  not 
prevent  the  charterer  from  recovering  that 
amount  as  damages  from  the  shipowner  upon  a 
loss  of  the  vessel  owing  to  negligence.  Great 
Indian  Pcninmlar  llii.  v.  TarnliuU,  1  Cab.  &  E. 
595  ;  53  L.  T.  325  ;  33  W.  II.  874  ;  5  Asp.  M.  C. 
465. 

Date  of  Loss — Return  of  Freight.] — By 

a  charterparty  for  a  voyage  from  the  |)ca-t,  of 
London  to  Calcutta  and  l)ack  on  the  usual  terms, 
it  was  further  agreed  that  the  freighter,  if  he 
thought  proper,  might  hire  the  vessel  for  an 
intermediate  voyage  within  certain  limits,  for 
not  less  than  six  months;  that,  in  that  event, 
the  master  should  nifit  the  vessel  for  such  voyage, 
and  the  complement  of  men  shoidd  be  ke|)t.  up, 
and  all  necessaries  providdl ;  in  (umsideration  of 
which  the  freighter  agreed  to  ji.ay  the  owner  of 
such  voyage  at  the  rate  of  11.  a  ton  per  month 
on  the  ship's  tonnage,  and  to  pay  four  months 
of  such  hire  in  advance  ;  and  at  the  end  of  six 
months  two  further  months'  pay,  and  so  iu 
every  succeeding  two  months  ;  and  the  balanco 
due  at  the  termination  of  such  liiring  in  cash  or 
approved  bills.  It  was  further  stipulated,  that, 
if  the  ves.sel  should  be  lost  or  c:ii)tured,  the 
freight  by  time  should  be  payable  up  to  the 
period  when  she  should  be  so  lost  or  captured, 
or  la.st  heard  of  :— Held,  that,  under  (he  former 
clauses  of  this  agreement,  the  frcigliter  could  nob 
claim  a  return  of  any  part  of  the  fcmr  months' 
advance,  on  the  vessel  being  lost  within  that 
period  ;  but  that  the  advance,  being  in  respect 
of  freight,  was  absolute;  and  (hat  tlie  stipula- 
tion on  this  hea<l  wa.s  not  qualified  by  the  subse- 
quent clause.    Saunders  \.  Brew,  3  B.  &  Ad.  445. 
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Presentation  of  Bills  of  Lading.] — By  a 

oharterparty  it  -was  agreed  that  the  ship  should 
load  a  cargo  and  deliver  the  same  at  the  port  of 
destination  on  being  paid  freight  on  bill  of 
lading  quantity,  one-third  of  the  freight  to  be 
paid  on  signing  bills  of  lading,  and  the  re- 
niaider  on  unloading,  in  cash  ;  the  captain  or 
agent  to  sign  bills  of  lading  for  weight  put  on 
board,  according  to  the  railway  or  dock  com- 
pany's weight,  within  twenty-four  hours.  Shortly 
after  the  ship  had  sailed  she  sank  with  her  cargo  : 
— Held,  that  the  charterers  were  bound,  notwith- 
standing the  loss  of  ship,  to  present  bills  of  lading 
for  signature  by  the  captain  or  agent  so  as  to 
entitle  the  shipowners  to  be  paid  the  advance 
freight ;  and  that  therefore  the  shipowners  could 
recover  the  amount  of  the  advance  freight  as 
damages  for  breach  of  the  contract  to  present  bills 
of  lading.  Smith  v.  Pijman  (supra,  col.  410)  dis- 
tinguished. Oriental  Steamship  Co.  •v.Tyloi;  63 
L.J.,Q.B.128;  [1893]  2  Q.  B.  518  ;  4  R.  55-1;  69 
L.  T.  577  ;  42  W.  E.  89  ;  7  Asp.  M.  C.  377— C.  A. 

Advances  at  Port  of  Loading — Deductions  from 

Freight.]  —  See  The  Red  Sea,  infra.  Marine 
IxsuRAXCE,  IX.  Losses  (5). 

Freight  paid  in  full — Repayment  of  Advances 
— Money  had  and  received.] — Where  the  mort- 
gagee of  a  ship  had  received  payment  of  freight 
from  tire  charterer,  under  protest  fronr  the 
charterer  that  there  was  a  sum  to  be  deducted 
on  account  of  advances  to  the  captain  pursuant 
to  a  stipulation  in  the  charterparty,  and  the 
mortgagee  gave  an  undertaking  to  refund  such 
sum  as  miglit  appear  in  the  charterer's  account, 
to  be  due  by  reason  of  such  advances  and  after- 
wards to  be  at  liberty  to  dispute  any  items  of  the 
account : — Held,  that  the  charterer  was  entitled 
to  recover  the  sum  in  an  action  for  money  had 
and  received,  it  appearing  that  the  sum  had  been 
bona  fide  advanced  to  the  captain  ;  the  mortgagee 
to  be  at  liberty  to  raise  the  question  of  the  ship- 
owners' liability  for  the  advances  in  a  separate 
action.      Gihlis  v.  Charleton,  26  L.  J.,  Ex.  321. 

Advances  to  Captain  by  Charterers'  Agent.] — 
A  ship  was  cliartered  on  a  voyage  from  London 
to  San  Francisco,  and  Victoria,  Vancouver's 
Island.  By  the  terms  of  the  charter,  the  cai'go 
was  "  to  be  brought  to  and  taken  from  alongside 
at  merchant's  risk  and  expense.  The  freight 
was  to  be  a  lump  sum  of  1,650/!.,  which  was  to  be 
paid,  1,000L  on  sailing,  and  the  remainder  on 
right  delivery  of  the  cargo  ;  say,  if  the  captain 
should  so  require,  a  moiety  at  each  of  the 
j)orts  of  discharge."  The  ship  was  to  be  con- 
signed to  charterers'  agents  at  the  port  of  dis- 
charge, paying  a  commission  of  not  exceeding  21. 
per  cent,  on  amount  of  freight  of  1,650Z.  ;  and 
the  stevedore  recommendecl  by  the  charterers 
was  "  to  be  employed  at  ship's  expense  on  usual 
charge."  Owing  to  the  fault  of  the  stevedore  in 
the  stowage  of  the  cargo,  an  ex})ense  to  the 
amount  of  101.  was  incurred  in  getting  at  the 
cargo  intended  for  San  Francisco  ;  this  sum  was 
advanced  by  the  charterers'  agents  to  the  cap- 
tain, with  other  money,  as  ship's  disbursements, 
and  included  in  an  account  which  they  laid 
before  him,  and  which  he  signed  under  protest : 
— Held,  in  an  action  by  the  owner  of  the  ship 
against  the  charterers  for  freight,  that  the  70Z. 
could  not  be  pleaded  either  as  a  set-ofE  or  as  a 
[)avment.  Iloherts  v.  Shaw,  4  B.  &  S.  44  ;  32 
L.J.,  Q.  B.  308  ;  10  Jur.  (K.S.)  147 ;  8  L.  T.  634  : 
11  W.  E.  829. 


Insurance  of  Balance  of  Freight  by  Ship- 
owner.]— Shipowner  and  charterer  may  agree, 
by  the  terms  of  a  charterparty,  that  a  portion  of 
the  stipulated  freight  shall  be  prepaid  ;  and  such 
prepayment  will  not  affect  its  legal  character 
of  freight  ;  the  remainder  may  be  the  subject  of 
insurance  by  the  shipowner.  Allison  v.  Bristol 
Ifarine  Imnranee  Co.,  1  App.  Gas.  209  ;  34  L.  T. 
809  ;  24  W.  R.  1039—11.  L.  (E.) 

A  ship  was  chartered  to  sail  from  Greenock  to 
Bombay,  to  carry  a  cargo  of  coals.  Freight 
was  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo  at  and  after  the  rate  of  42.?.  per  ton 
of  20  cwts.  on  the  quantity  delivered.  It  was 
provided  that  "such  freight  is  to  be  paid,  say 
one-half  in  cash,  on  signing  bills  of  lading  less 
four  months'  interest  at  bank  rate,  but  not  less 
than  5  per  cent,  per  annum,  5  joer  cent,  for 
insurance,  and  2\  per  cent,  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay,  and 
the  remainder  on  right  delivery  of  the  cargo,  less 
cost  of  coals  short  tlelivercd,  in  cash,  at  current 
rates  of  exchange  for  bills  on  London  at  six 
months'  sight."  Half  of  the  estimated  amoirnt  of 
the  freight  was  paid  in  London.  The  shipowner 
effected  two  insurances,  one  for  500Z.  on  freight 
valued  at  2,000Z.,  the  other  for  700Z.  on  freight 
payable  abroad  valued  at  2,000/.  The  ship  was 
lost  before  entering  Bombay  harbour,  but  one- 
half  of  the  cargo  was  saved  and  delivered.  The 
master,  in  the  belief  that  the  prepayment  had 
satisfied  the  freight  on  this  half  so  delivered, 
made  no  demand  on  the  charterer.  The  ship- 
owner claimed  on  his  policies  as  for  a  total  loss  of 
the  other  half  of  the  freight : — Held,  that  on  the 
proper  construction  of  the  policj^  the  whole  sum 
agreed  upon  constituted  freight ;  that  half  of  the 
whole  sum  of  that  freight  had  been  paid  in 
England  ;  that  it  was  not  a  prepayment  of  half 
the  rate  of  freight  calculated  as  distributed  over 
tlie  wliole  cargo,  but  of  half  the  whole  gross 
freight ;  that  half  of  the  whole  remained  to  be 
paid  .abroad  on  right  delivery  of  the  cargo  ;  that 
that  half  had  been  lost  through  perils  of  the  sea ; 
and  that  the  shipowner  was  entitled  on  his 
policies  on  freight  to  recover  as  for  the  total  loss 
of  that  half.     11. 

A  ship  was  chartered  to  load  a  full  cargo  "  on 
being  paid  freight,  payable  by  charterer's  accept- 
ance on  ship  clearing  the  custom-house,  subject  to 
insurance."  The  ship  having  sailed,  was  lost, 
being  at  that  time  uninsured.  In  an  action  by  the 
shipowner  for  nonpayment  of  the  agreed  freight: 
— Held,  that  it  was  no  defence  that  the  shipowner 
had  not  insured  the  freight.  Jaclison  v.  Isaacson, 
3  H.  &  N.  405  ;  27  L.  J.,  Ex.  392. 

Repayment  of  Freight.] — Wlicn  the  char- 
terers of  a  shij)  stijjulate  that  they  shall  be  entitled 
to  insure  their  advances  "  against  freight,"  at  the 
OAvner's  expense,  and  they  fail  to  insure,  they 
have,  in  the  event  of  the  ship  perishing,  no  claira 
against  the  owners  for  repayment.  Watson  v. 
ShanUand,  L.  E.  2  H.  L.  (Sc.)  304  ;  29  L.  T.  349  ; 
10  Ct.  of  Sess.  Gas.  (3rd  ser.)  142  ;  2  Asp.  M.  C. 
115. 

By  a  charterparty  made  at  Bombay,  a  ship 
belonging  to  merchants  at  Greenock,  was  to  pro- 
ceed from  Bombay  to  Calcutta,  and  there  load 
a  cargo  to  be  conveyed  to  the  United  Kingdom. 
A  clause  in  the  charterparty  was  as  follows  : 
"  Sufficient  cash  for  ship's  ordinary  disburse- 
ments to  be  advanced  the  master  against  freight ; 
subject  to  interest,  insurance,  a-nd  two-and-a-half 
per  cent,  commission  ;  and  the  master  to  indorse 
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the  amount  so  advanced  i;pon  his  bills  of  ladinji." 
"".Vhile  the  ship  was  at  Calcutta  preparing  for  the 
voyage,  various  advances  for  the  ship's  ordinary 
disbursements  were  made  by  the  indorsees  of 
the  charterparty,  and  the  master  gave  them  on 
account  of  such  advances  a  bill  drawn  on  the  ship- 
o-wners.  They  refused  to  accept  the  bill,  on  the 
ground  that  the  master  had  no  power  to  give  it, 
and  that  under  the  charterparty  the  indorsees 
should  have  effected  an  insurance  on  freight  to 
the  amount  of  their  advances.  No  such  insur- 
ance was,  however,  effected,  though  they  had 
time  to  insure  after  notice  of  the  refusal  to 
accept  the  bill.  The  ship  having  been  lost  on  the 
voyage  to  the  United  Kingdom,  the  indorsees 
brought  an  action  to  recover  the  amount  of 
their  advances  : — Held,  that  under  the  charter- 
party  the  shipowners  had  a  right  to  rely  on  an 
insurance  upon  the  advances  being  made  by  the 
indorsees,  who  had  stipulated  for  and  received 
the  right  to  charge  the  premium  ;  and  that  they 
having  chosen  not  to  insure  must  bear  the  loss. 
lb. 

Advance  on  Account  of  Freight — Bill— Liability 
of  Owners,] — A  charterparty  made  in  Scotland, 
stipulated  that  money  up  to  lOuOZ.  should  be 
advanced  at  Calcutta  on  account  of  freight.  The 
charterers'  agents  there  advanced  800Z.  for  the 
ship's  disbursements,  and  took  a  bill  drawn  by 
the  master  on  the  charterers  for  that  sum.  The 
charterers  accepted  the  bill,  but  susjjended  pay- 
ments, and  the  bill  was  never  paid.  In  an  action 
by  an  indorsee  against  the  shipo^vners,  as  liable  in 
recourse,  and  as  having  received  the  benefit  of 
the  advance,  which  he  alleged  was  necessary  : — 
Held,  that  the  charterers'  agents  being  con- 
signees of  the  cargo,  and  taking  delivery  of  it, 
were  bound  to  make  the  advance  on  account  of 
freight,  and  that  there  was  no  liability  on  the 
shipowners.  Koj-th  Wexteryi  Bank  v.  Jjjornxtjvm. 
5  Ct.  of  Sess.  Cas.  (3rd  sci.)  24. 

Monthly  Freight  payable  in  advance— Termi- 
nation of  Hiring  during  the  Month.]  —  See 
TuuiieLier  v.  Sm'dh,  supra,  col.  -107. 

ii.  Bill  of  Exchange. 

Not  Honoured— No  Discharge.] — Where  there 
is  a  charteri)arty  covenanting  for  payment  of 
freight  on  a  right  and  true  delivery  of  the  goods 
at  a  foreign  port,  the  freighter  is  not  discharged 
by  the  master  there  taking  from  the  freighter's 
agent,  who  was  lurnislied  with  funds  to  pay  him 
tiie  freiglit,  a  bill  of  exchange  upon  a  third 
jierson,  by  whom  it  is  accepted,  if  tlie  bill  is  not 
(hily  honoured,  although  the  agent  fails  willi  the 
amount  of  the  freight  in  his  hands,  unless  tlic 
master  had  the  offer  of  a  cash  payment,  and  pre- 
fi;rrcd  the  bill  for  his  own  convenience.  Marxh 
V.  I'rddn;  \  Camp.  2:,7. 

A.,  wishing  to  send  goods  to  B.  at  X.,  em- 
lilxyed  C  to  carry  and  deliver  them  to  B.,  and 
(•ngaged  to  pay  C.  for  the  freight :  C,  on  deliver- 
ing them  acconling   to   the  order,  took   a   bill 


circumstances,  takes  a  bill  of  the  agent  of  the 
persons  to  whom  the  cargo  on  board  belongs 
for  the  amount  of  the  freight,  this  does  not 
discharge  the  owners  of  the  cargo,  but  they  are 
liable  for  freight  if  the  bill  is  dishonoured  ; 
but  if  it  appears  from  the  other  side  that  he 
might  have  had  his  money  of  the  agent,  and 
chose  to  take  the  bill,  it  is  otherwise.  Strong  v. 
Hart,  6  B.  ic  C.  160  ;  9  D.  &  R.  189  ;  2  Car.  &  P. 
55  :  5  L.  J.  (0..S.)  K.  B.  82  ;  30  JR.  R.  272.  See 
also  Marsh  v.  Pedder,  supra. 

To  Master.] — A.,  a  broker  in  London,  offered! 
the  master  of  a  ship  (who  was  half  owner)  a. 
cheque  for  the  balance  due  to  the  owners  for 
freight  received  for  them  by  A.  This  the  master 
refused,  but  at  his  request  A.  opened  a  credit  for 
part  of  the  amount  in  favour  of  H.  with  a  bank 
in  New  Brunswick.  H.  received  the  money,  and 
drew  a  bill  for  the  amount  in  favour  of  the  bank 
upon  A.,  who  paid  it  at  its  maturity  : — Held, 
that  this  was  such  a  payment  of  freight,  pro 
tanto,  by  A.  to  the  master  as  bound  the  other 
owners.  Anderson  v.  Hillies,  12  C.  B,  499  ;  21 
L.  J.,  C.  P.  1.50  ;  16  Jur.  819. 

Approved  Bills — Negotiation  of.] — See  Horn' 
castle  V.  Farren,  infra,  col.  439. 

iii.  Other  Cases. 

According  to  Bill  of  Lading  or  Charterparty.J 
— A  charteri)arty  stipulated  that  the  shi;)  should 
load  a  cargo  of  coal  at  Cardiff  and  proceed  to 
Pernambuco,  and  there  deliver  the  same  and 
afterwards  receive  a  full  cargo  of  sugar  and 
other  merchandise,  and  therewith  proceed  to  a 
safe  port  in  the  United  Kingdom,  and  deliver 
the  same  on  being  paid  freight  at  the  rate  of  GO.?, 
per  ton  of  twenty  cwt.  net  for  sugar,  ami  for 
other  produce  at  a  rate  proportionate  thereto^ 
being  in  full  for  the  round.  "  The  freight  to  be 
paid  in  the  following  manner:  150Z.  on  signing- 
bills  of  lading  at  Cardiff",  cash  for  the  dislntrse- 
mcnts  abroad  at  the  current  rate  of  exchange, 
and  the  remainder  on  the  delivery  of  the  cargo. 
The  master  to  sign  bills  for  each  cargo  at  any 
rate  of  freight  that  might  be  tendered.  The 
owners  to  have  a  lien  on  the  homeward  cargo 
for  all  freight  and  dcmuri'age  that  might  accrue 
thereon,  to  the  extent  of  the  bill  of  lading 
freight,  but  the  difference,  if  any,  to  Ijo  paid 
at  the  port  of  loading  by  captain's  draft  on 
charterer's,  at  usance,  which  they  agreed  to 
accept  and  jiay  on  consignee  at  loading  port 
agreeing  to  the  amount": — Held,  that  the  two 
clauses  were  not  inconsistent,  their  meaning 
being,  that  if  the  bill  of  lading  freight  was  less 
than  the  charier  freight,  the  difference  was  to 
be  paid  at  the  jxirt  of  Lading  by  the  captain's- 
draft  on  the  charterers,  at  usance,  if  the  con- 
signee settled  the  amount,  otherwise  at  the  port 
of  flelivcry.  S^mtos  v.  Brier,  (5  H.  A:  N.  290  ;  30 
L.  .J.,  Ex.'lOS. 

By  a  charterparty  between  the  defendant  nml 


cartrc  .  .       . 

prejudice  to  this  charterparty.     S.,  who  acted  as 
ar'cnt  to  H.  at  Madras,  in  respect  of  the  charter- 
.•aptain  of  a  ship  delivers  a  cargo,  an.l,  as  the   party,  by  his  directions  pnrcha.se.t  sugars  and 
best  thing  he  can  do  for  aU  parties  under  existingi  loaded  them  on  board,  and  the  captani,  at  the 


Taken  instead  of  Money— Otherwise. ]— 

If.  in  a  case  wliere  there  is  no  cliartci party,  the 
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request  of  S.,  signed  a  bill  of  lading  deliverable  |  tons,  the  tallow  and  hides  not  to  exceed  80  tons, 
to  the  order  of^S.,  at  11.  per  ton  freight.  H.  i  and  being  so  loaded,  to  proceed  therewith  to 
■stopped  payment,  and  never  paid  for  the  sugar.  London,  and  deliver  the  same  on  being  paid 
The  sugar' having  arrived  in  London: — Held,  freight  as  folio  ws  :  for  wool  pressed,  twelve-eighths 
that  S.  or  the  parties  in  London  who  represented  |  of   a    penny   per    pound  ;   unpressed,    thirteen 


Qiim  were  entitled  to  the  sugar  on  payment  of 
the  bill  of  lading  freight.  Sha?id  v.  Sanderson, 
4  H.  &  N.  381  ;  28  L.  J.,  Ex.  278  ;  7  W.  R.  416. 

Paid  into  Court— Jurisdiction  of  Admiralty 
^ourt.] — In  an  action  by  a  shipowner  against 
the  charterers  for  freight,  they  pleaded,  that 
after  the  freight  had  been  earned,  and  after  the 
commencement  of  the  action,  the  obligee  of  a 
ibottomry  bond,  by  which  the  ship  and  freight 
were  hypothecated,  instituted .  in  the  court  of 
admiralty  a  suit  against  the  ship  and  freight, 
-wherein "  a  munition  issued,  commanding  the 
plaintiff  to  bring  into  court  the  proceeds  of  the 
•wreck  and  stores  of  the  ship,  and  tlie  defendants 
to  bring  into  court  the  money  due  for  freight, 
to  abide  the  judgment  of  the  court,  and  that 
•they  had  done  so  : — Held,  that,  as  tiae  court  of 
.admiralty  has  jurisdiction  to  decide  all  questions 
;as  to  freight  in  such  a  case,  the  plea  was  a  good 
plea  in  bar  of  the  action.  Place  v.  Potts,  5 
'H  L.  Cas.  383  ;  24  L.  J.,  Ex.  225  ;  3  W.  11.  574 
— H.  L.  (E.) 

Hypothecation    by    Ship's    Husband — Bank- 
ruptcy —  Disbursements— Owners'  Liability.] — 

The  ship's  husband  employed  a  broker  to  collect 
■freight,  without  the  owner's  authority,  and 
■obtained  advances  on  security  thereof.  The 
broker  collected  the  freight  and  retained  it  in 
•discharge  of  his  advances.  The  ship's  husband 
was  afterwards  sequestrated,  and  the  trustees  of 
■the  estate  sued  the  owners  for  disbursements 
made  by  him.  The  owners  pleaded  compensa- 
'tion  in  respect  of  the  freight  collected  by  the 
'broker.  The  trustee  replied  that  the  advances 
-were  ultra  vires  :— Held,  that  the  plea  of  com- 
pensation was  sustained,  the  trustee  having  no 
'higher  right  than  the  bankrupt.  3Iac(iregors 
Trustee  v.  Cox,  10  Ct.  of  Sess.  Cas.  (4th  scr.) 
1028. 

e.  Kate  and  Amount. 

Seef.  Damage  TO  Caego — Short  Delivery, 
■supra,  col.  380. 

According  to  what  Eates.] — A  charterer  was 
to  load  at  Archangel  a  full  and  complete  cargo 
of  oats  or  other  lawfirl  merchandise,  which  the 
shipowners  were  to  deliver  "  on  being  paid  freight 
at  the  rate  of  i^s.  (jd.  per  320  lb.  for  oats,  and  if 
any  other  cargo  be  shipped  in  full  and  fair  pro- 
portion thereto,  according  to  the  London  Baltic 
printed  rates."  The  cargo  shipped,  consisted  of 
flax  and  other  light  articles  (all  mentioned  in 
the  London  Baltic  rates),  as  much  as  the  ship 
could  safely  carry,  which  rendered  the  shipment 
of  120  tons  of  ballast  necessary  :— Held,  that 
the  cargo  shipped  was  a  full  and  complete  cargo 
■of  articles  constituting  lawful  merchandise  within 
the  meaning  of  the  charterparty,  and  that  the 
charterer  was  not  liable  to  pay  freight  as  on 
a  full  cargo  of  oats  or  of  other  merchandise 
■ejusdem  generis.  Southamjjton  Steam  Collier 
Co.  V.  Clurlie,  40  L.  J.,  Ex.  8  ;  L.  E.  6  Ex.  53  ; 
19  W.  R.  214— Ex.  Ch. 

By  the  terms  of  a  charterparty  a  ship  was  to 
proceed  to  Port  Philip,  and  there  load  a  full  and 
•complete  cargo  of  wool,  tallow,  bark,  or  other 
legal  merchandise,  the  bark  not   to  exceed  180 


eighths  of  a  penny  per  pound  ;  tallow,  3Z.  per 
ton  ;  bark,  4Z.  per  ton  ;  hides,  21.  per  ton  ;  one- 
third  to  be  paid  in  cash  on  unloading,  tlie 
remainder  by  bills  at  two  months.  The  ship 
took  on  board  a  few  goods  at  Port  Philip,  and 
obtained  leave,  without  prejudice  to  the  charter, 
to  go  to  Sydney,  where  she  was  loaded  full,  and 
returned  to  London  with  61  tons  of  wool  only, 
and  a  large  quantity  of  dead  weight.  In  an 
action  for  not  loading  at  Port  Philip,  according 
to  the  tenor  of  the  charter  : — Held,  that  the 
terms  of  the  charterparty  meant  that  the  ship- 
owners should  be  paid  freight  for  a  full  home- 
ward cargo,  consisting  of  180  tons  of  bark, 
tallow,  and  hides,  and  the  residue  of  wool,  and 
that  damages  were  to  be  calculated  on  that  basis. 
Cocliburn  v.  Alexander,  6  C.  B.  791  ;  18  L.  J., 
C.  P.  74. 

Held,  also,  that  under  the  words  "  other  legal 
merchandise,"  the  charterer  was  at  liberty  to 
ship  any  lawful  article  he  pleased,  due  regard 
being  paid  to  the  safety  of  the  vessel,  but  was 
bound  to  pay  the  same  amount  of  freight  as  the 
vessel  would  have  earned  if  loaded  within  the 
terms  of  the  charterparty.     II). 

Where  a  ship  is  chartered  to  bring  home  a 
cargo  of  enumerated  articles,  at  rates  of  freight 
specified,  and  such  articles  are  not  provided 
by  the  charter,  the  freight  must  be  paid  upon 
average  quantities  of  such  articles  ;  and  this, 
whether  the  ship  returns  empty  or  laden  with  a 
cargo  of  articles  of  a  different  nature  and  quality 
from  those  enumerated  in  the  charter.  Capper 
v.  Forster,  3  Bing.  (N.C.)  938  ;  3  Scott,  129  ;  3 
Hodges,  177  ;  6  L.  J.,  C.  P.  332. 

Charterparty  or  Bill  of  Lading  Freight.]— A 

factor  hired  a  ship  of  the  plaintiff  at  48Z.  per 
month,  and  by  the  charterparty  goods  put  on 
board  were  made  liable  to  the  plaintiff  for  the 
ship's  hire.  Merchants  in  the  West  Indies,  his 
principals,  put  goods  on  board,  paying  the  factor 
9Z.  per  ton  freight.  The  factor  became  bank- 
i.^;pt :— Held,  that  the  plaintiff  was  entitled  to 
be  paid  freight  by  the  merchants  at  9Z.  per  ton 
in  preference  to  the  assignees.  Held,  also,  that 
the  factor  had  no  power  to  bind  the  goods  by 
charterparty  to  answer  charterparty  freight. 
Paul  V.  Blreh,  2  Atk.  621. 

Alternative  Kate.]— A.  undertook  to  smuggle  f 
goods  belonging  to  B.  into  Russia  ;  a  regular  bill  , 
of  lading  was  made  out  of  the  goods,  in  which  the  i 
freight  charged  was  the  usual  freight  according 
to  the  bulk  of  the  goods  ;  but  a  second  contract 
was  made  between   the   parties,   by  which   B. 
undertook  to  pay  A.  a  larger  sum  of  money  if 
the  goods  should  be  safely  landed  in  the  foreign 
port.     The  goods  were  lauded,  B.  paid  the  freight 
under  the  bill  of  lading,  and  likewise  part  of  the 
money  under  the  agreement,  but  refused  to  pay 
the  remainder  :— Held,  that,  notwithstanding  the 
bill  of  lading,  he  was  liable  to  pay  the  residue,  I 
as  extra  freight.     Medley  v.  Lavage,  Holt,  392  ; 
17  R.  R.  649. 

The  plaintiffs  agreed  with  the  defendants  to 
convey  a  cargo  to  0.,  and  if  the  river  was  in 
possession  of  an  enemy,  to  unload  at  F.,  outside 
the  harbour.  The  freight  was  to  be  475?.,  or  if 
the  vessel  could  enter  0.,  discharge  and  reload 
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there,  300Z.  only  ;  twenty-five  davs  were  allowed 
for  unloading.  The  phiiiitiff  arrived  at  F.  June 
the  2nd,  and,  an  enemy  being  in  possession  of 
the  river,  commenced  unloading  there.  The 
vessel  was  detained  at  F.,  partly  for  the  con- 
venience of  the  defendants,  anil  partly  by  bad 
weather,  till  August  25th,  and  by  that  time  had 
discharged  seven-eighths  of  her  cargo.  The  enemy 
then  having  quitted  the  river,  she  entered  O., 
•where  she  discharged  the  remaining  eighth  of 
her  cargo.  In  July  the  defendants'  agent  at  O. 
gave  the  plaintiff  a  bill  for  the  larger  freight. 
In  September,  the  vessel  obtained,  at  0.,  a  full 
cargo  for  England  : — Held,  that  the  plaintiii's 
were  entitled  to  the  larger  freight,  and  to  demur- 
rage from  the  28th of  June.  Gibhens\.  Buissun, 
1  Bing.  (N.c.)  283  ;  1  Scott,  133  ;  4  L.  J.,  C.  P.  11. 
A  charterparty  provided  that  a  ship  should 
sail  to  any  safe  island  or  islands  on  the  south- 
west coast  of  Africa,  agreeably  to  instructions 
which  were  to  be  given  to  the  captain  in  due 
time  by  the  charterers  or  their  agents,  and  there 
load  from  the  factors  of  the  charterers  a  full 
cargo  of  guano  or  other  lawful  produce,  which 
the  charterers  bound  themselves  to  provide,  and 
being  so  loaded,  to  proceed  therewith  to  a  safe 
port  in  the  United  Kingdom,  and  deliver  the 
same,  on  being  paid  freight  at  M.  18*-.  per  ton, 
the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  one-third  in  cash  on  arrival 
at  port  of  destination,  and  the  remainder  by 
approved  acceptances  of  three  months,  or  cash 
equal  thereto.  And  it  was  also  agreed,  that  in 
case  the  charterers'  agents  should  be  unable  to 
furnish  a  cargo  of  guano  at  the  ports  or  ])laccs 
therein  provided,  they  should  have  power  to  send 
the  ship  to  any  other  safe  port  or  ports,  place  or 
places,  for  obtaining  a  cargo  of  guano  in  the 
manner  aforesaid,  or  of  other  goods,  in  which 
case  they  were  to  pay  for  such  service  as  hire  for 
the  ship  after  the  rate  of  l/>.y.  &d.  per  ton  per 
month,  such  pay  or  hire  to  commence  from  the 
day  of  the  ship's  clearing  outwards  at  the 
Custom-house,  London,  and  to  terminate  upon 
the  ship's  return  to  her  port  of  delivery  as  there- 
inbefore provitled  for,  and  the  discharge  of  the 
cargo.  If  the  freighters'  agents  intended  so  to 
employ  the  ship  they  were  to  give  the  master 
written  notice  of  such  their  intention,  on  pro- 
duction whereof  the  freighters  engaged  to  pay 
the  owner  in  cash  on  account  three  mouths'  pay 
for  the  hire  of  the  ship,  and  the  balance  to 
be  paid  on  the  ship's  return.  The  charterers 
in.structed  their  agi'iit  on  I  lie  south-west  coast 
of  Africa  that  the  ship  sliould  proceed  according 
to  his  instructions,  and  that  in  case  she  could 
uot  find  a  caigo,  she  should  proceed  where  he 
deemed  it  likely  to  procure  one.  Tiie  ship  sailed 
pursuant  to  the  rharlerers' directions  to  an  islam! 
on  the  south-west  coast  of  Africa,  where  the 
agent  met  her,  and  infornie<l  the  cajitain  that 
there  was  no  guano  to  be  ha<l  there,  and  that  she 
must  procure  a  cargo  in  Saldanha  Hay  (another 
place  on  the  same  coast),  and  must  proceed  to 
the  Cape  for  a  licence  to  load  a  cargo  there. 
The  ship  accordingly  sailed  for  the  Cape,  but 
being  there  retjuired  to  enter  into  an  engagement 
to  sign  and  hand  over  bills  of  lading  for  the 
cargo  as  a  security  for  the  chafges  of  the  licence, 
the  captain  refiisi'd  to  do  so  unless  the  agent 
would  make  the  freight  payable a(;(;ordiiig  to  the 
time  employed,  instead  of  according  to  the 
weight  of  the  cargo,  and  the  latter  accordingly 
gave  the  captain  notice  that  he  engaged  him 
upon  time,  according  to  the  latter  clause  of  the 
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charterparty  : — Held,  that  this  clause  had  come 
into  operation,  antl  that  the  time  freight  was 
recoverable.  Fen  wick  v.  Hoi/d,  15  M.  &  W. 
632. 

Sub-charter  at  higher  Eate.] — The  plaintiff 
by  charterparty  agreed  with  G.  to  convey  corn 
at  ix.  (irf.  a  quarter  ;  G.  matle  a  sub-charter  with 
S.,  who  consigned  corn  to  the  defendants  under 
bills  of  lading,  by  which  they  were  to  {lay  6^-.  a 
quarter  freight,  and  gave  them  notice  to  retain 
\s.  6d.  a  quaiter  for  him.  The  plaintiff  having 
sued  for  freight  at  Gs.  per  quarter  : — Held,  that 
he  was  entitled  to  recover  only  4.«.  Gd.  Mic.heii- 
son  V.  Bcr/hie,  6  Bing.  190  ;  3  M.  &  V.  442. 

Alteration.]  —  A  ship  was  chartered  from 
Loudon  to  Bombay,  addressed  to  G.  &  Co.,  the 
charterer's  agents  at  the  latter  place  ;  and  it  was 
stipulated  by  another  cliarterparty  of  the  same 
date,  that  the  ship  should  discharge  her  cargo 
at  Bombay,  and  then  take  in  ■  a  homeward 
cargo,  the  chaiterer  agreeing  to  pay  freight,  as 
to  one-half  of  the  cargo  at  SI.  per  ton,  and  as  to 
the  rest,  at  the  current  rate  of  freight  when  the 
ship  should  be  loading.  It  was  also  agreed,  that 
the  master  of  the  ship  and  the  agents  at  Bombay 
should  be  at  liberty  to  make  such  alterations  in 
the  charterparty  as  they  might  mutually  thiidc 
jjroper,  without  prejudice  to  the  agreement. 
Shortly  after  the  arrival  of  the  ship  at  Bombay, 
G.  &  Co.  agreed,  by  a  memorandum  indorsed  on 
the  charterparty,  that,  before  loading  her  home- 
ward cargo,  the  ship  might  proceed  to  Aden  with 
goveinment  coals  and  stores,  and  return  to  Boin- 
bay  with  all  jjossible  despatch.  The  ijlaiutitf 
accordingly  entered  into  a  charterparty  with 
the  East  India  Company,  and  the  ship  proceeded 
to  Aden,  and  returned  thence,  having  earned 
freight,  which  was  paid  to  the  plaintiff  : — Held, 
thatG.  &  Co.  had  authority  to  permit  the  voj-age 
to  Aden,  and  that  the  charterer  was  bound  by 
the  alteration  in  the  charterparty  ;  and,  there- 
fore, that  he  was  bound  to  pay  the  charter  rate 
of  3/.  per  ton  for  half  the  cargo,  although  that 
exceeded  the  current  rate  of  freight  at  tlie  time 
of  loading,  and  although  the  alteration  miglit 
be  prejudicial  to  him ;  and  that  he  was  not 
entitled  to  bring  into  the  account  the  freight 
earned  by  the  owners  of  the  Aden  voyage. 
Wiiiqim  v.  Johitston,  14  Jl.  i:  \V.  OU',)  ;  15  \,.  J., 
Ex."  202. 

"In  full  for  the  Voyage"  —  Subordinate 
Cargoes.] — Hy  a  charlerpariy  it  was  agreed  that, 
a  ship  should  proceed  to  rernambuco,  and  there 
load  from  the  factors  of  the  freighters — having 
lirst  discharged  her  cargo,  if  any — any  legal 
merchandise,  to  llie  extent,  of  a  full  cargo,  that, 
the  freighters  might  liavc  for  shipment,  and 
should  proceed  therewith  to  Valparaiso,  a  legal 
port  between  Valparaiso  and  Guayaipiil,  and 
Guayaquil,  all  or  any,  and  there  discharg(;  the 
cargo  la<len  on  board  at  rernambuco,  and  at  the 
port  l>etweeii  Valparaiso  and  Guayafjuil  (and 
Guayaquil)  inclu-iivc;  also  discliaige  any  go(Kls 
talvcn  on  board  at  Val|)araiso  for  that  purpose, 
and  at  any  and  all  the  aforesaid  ports  should 
receive  and  take  on  board  a  full  and  complete 
<;argo  of  legal  merchandise,  and  therewith  pro- 
ceed to  Cork  or  Falmouth  for  orders  to  discharge, 
and  deliver  the  same  agreeably  to  bills  of  hiding, 
on  being  paid  freight  at  and  after  the  rate  of 
T)l.  hg.  per  ton,  such  freight  to  l>e  paid  in  full  for 
the  voyage,  the   cargo  from  rernambuco  being 
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fieitrht  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  tlie  ports  at  which  the 
vessel  should  load  her  homeward  cargo.  The 
ship  took  in  cargo  at  reniambuco,  which  was 
discharged  at  Valparaiso.  At  Valparaiso  she 
took  on  board  goods  belonging  to  the  freighters, 
and  also  to  other  merchants,  for  Paita  (a  port 
between  Valparaiso  and  Guayaquil)  and  Guaya- 
quil, part  of  which  was  to  be  discharged  there 
and  the  rest  to  be  carried  to  England.  No  part 
of  the  homeward  cargo  was  put  on  board  at 
Paita  :— Held,  that  the  stipulated  freight  of 
51.  5s.  covered  the  whole  voyage,  the  general 
words  of  the  charterparty  "in  full  for  the 
voyage  "  not  being  controlled  by  the  clause  fol- 
lowing, and  that  the  owner  was  not  entitled  to 
freight  for  the  goods  carried  from  Valparaiso  to 
Paita,  although  no  pari  of  the  homeward  cargo 
was  loaded  at  the  last-mentioned  place.  Swee'- 
in/j  V.  D.irthez,  14  C.  B.  .538  ;  23  L.  J.,  0.  P.  131 ; 
18  Jur.  958  ;  2  W.  E.  414. 

Passengers  taken  instead  of  Goods.] — A.,  a 

shipbroker,  engaged  with  B.,  a  shipowner,  to 
have  a  full  cargo  for  the  ship,  the  rates  of 
freight  for  which  would  average  405.  per  ton, 
and  at  least  nine  cabin  passengers,  passage- 
money  to  average  751.  The  contract  was  fulfilled 
as  to  the  passengers,  but  the  average  rate  of 
freight  for  goods  put  on  board  by  A.  amounted 
to  'd'2s.  only  per  ton.  He  shipped  on  board, 
however,  steerage  passengei-s  for  the  voyage,  the 
passage-money  paid  by  whom,  after  deducting 
the  expenses  of  their  diet,  «&c.,  when  added  to 
the  freight  of  the  cargo  properly  so  called,  made 
the  average  earnings  of  the  whole  ship  per  ton 
amount  to  more  than  40*. : — Held,  that  this 
was  not  a  performance  of  the  stipulations  of 
the  contract,  "cargo"  and  "freight"  being  terms 
applicable  to  goods  only.  Lewis  v.  3Iars7iall,  7 
Man.  &  G.  729  ;  8  Scott  (N.E.)  729  ;  13  L.  J., 
C.  P.  193  ;  8  Jur.  848. 

"The  Highest  FreightPaid"  on  same  Voyage.] 
— By  a  charterparty  for  a  voyage  from  Sandswall 
to  Southampton,  it  was  stipulated  that  the  owner 
should  receive  the  highest  freight  which  he 
-could  prove  by  evidence  to  have  been  paid 
for  ships  on  the  same  voyage  or  passage  by 
water,  when  the  vessel  passed  Elsinore,  but  not 
less  than  90.<f.  per  St.  Petersburg  standard 
hundred : — Held,  that  the  charterparty  did  not 
contemplate  strict  legal  'proof  of  the  actual 
agreement  of  the  higher  rate  of  freight,  but 
reasonable  evidence  tbat  such  higher  freight  had 
been  paid  or  contracted  to  be  paid  ;  and  that 
the  owner  could  not  entitle  himself  to  a  higher 
rate  of  freight  than  90*.  by  proving  that  other 
•vessels  had  been  chartered  at  such  higher  rate 
for  a  voyage  to  Loudon,  that  not  being  within 
the  fair  intendment  of  the  charterparty  for  the 
same  voyage.  Getlicv  v.  Capiier,  18  C.  B.  8G6  ;  25 
L.  J.,  C.  P.  260  ;  2  Jar.  (N.s.)  789  ;  4  W.  R.  644 
—Ex.  Ch. 

On  Goods  Shipped  or  Delivered  —  Authority 
•of  Captain.] — The  "  Oriente,"  a  vessel  from  the 
Chincha  islands,  having  on  board  a  cargo  of 
guano,  chartered  to  the  plaintiffs  in  London, 
put  into  Valparaiso  in  a  disabled  state,  and  dis- 
charged the  cargo  into  a  hulk,  and  it  became 
necessary  to  tranship  and  forward  the  cargo  to 
its  destination  by  another  vessel  ;  and  the 
captain,  on  behalf  of  the  owners  of  the  cargo, 
accordingly  entered  into  a  charterparty  with  the 


master  of  the  defendant's  ship  "to  take  on  board 
from  the  hulk  the  cargo  put  on  board  of  her, 
forming  the  cargo  bi-ought  to  Valparaiso  by  the 
'Oriente,'  being  470  tons  of  guano,  more  or 
less,"  and  proceed  with  the  same  to  its  destina- 
tion, agreeing  to  pay  hi.  2s.  6^.  freight  for  every 
ton  delivered.  A  dispute  arose  as  to  the  quantity 
of  guano  put  on  board,  the  defendant's  master 
alleging  it  was  much  less  than  470  tons,  and  the 
captain  of  the  disabled  ship  saying  it  was  that 
quantity.  Ultimately  the  latter  signed  a  bill  of 
lading,  describing  the  guano  shipped  as  part  of 
the  original  cargo,  the  consignees  "  paying  freight 
for  the  guano  on  470  tons,  as  per  charterparty." 
It  turned  out  that  only  344  tons  of  guano  had 
been  shipped  : — Held,  tbat  the  captain  had  no 
authority  to  bind  the  owners  of  the  cargo  to  pay 
freight  for  more  than  the  quantity  of  guano 
actually  shipped,  and  consequently  that  the 
indorsees  of  the  bill  of  lading  were  entitled  to 
have  the  cargo  delivered  on  payment  of  the 
freight  of  344^  tons.  Gihhs  v.  Grcij,  2  H.  &  N. 
22  \  26  L.  J.,  Ex.  286  ;  3  Jur.  (N.s.)  543 ;  5  W.  R. 
608. 

Measurement.] — By  a  charterparty  it  was 

agreed  that  a  ship  should  sail  to  Bombay  and 
there  load  a  full  cargo  of  cotton,  and  proceed 
with  it  to  Liverpool  and  deliver  the  same  on 
being  paid  freight  at  the  rate  of  "  75*.  per  ton  of 
fifty  cubic  feet  delivered."  The  ship  received 
at  Bombay,  and  carried  to  Liverj^ool,  a  full  cargo 
of  cotton  :  the  cargo  was  packed  at  Bombay,  as 
is  customary,  in  compressed  bales,  and  expanded 
greatly  on  being  unloaded  at  Liverpool : — Held, 
that  the  freight  was  pa^yable  on  the  measurement 
of  the  goods  when  shipped,  and  not  when 
delivered.  Buclde  v.  Knoop,  36  L.  J.,  Ex.  223  ; 
L.  R.  2  Ex.  333  ;  16  L.  T.  571  ;  15  W.  R.  999— 
Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  "  a  ship 
should  load  a  cargo  and  proceed  to  a  port  in 
Great  Britain,  and  deliver  the  same  on  being 
paid  freight  at  and  after  the  rate  of  35*.  per  180 
cubic  feet  (English)  taken  on  board,  as  per 
Gothenburg  custom  "  :^Held,  that  the  freight 
was  to  be  ascertained  by  measuring  the  cargo, 
according  to  the  method  used  at  Gothenburg, 
and  not  according  to  the  method  used  at  the  port 
of  discharge.  The  Skandinur,  51  L.  J.,  Adm. 
93— C.  A. 

By  a  charterparty  made  at  Liverpool  for  a 
voyage  from  Liverpool  to  Sydney,  the  charterer 
agreed  to  pay  for  the  hire  and  use  of  the  ship  in 
respect  of  the  voyage,  1,550Z.  in  full,  on  condi- 
tion of  her  taking  a  cargo  of  not  less  than  1,000 
tons  weight  and  measurement : — Held,  that  1,000 
tons  of  weight  and  measurement  meant  1,000 
tons  of  a  cargo  of  goods  in  the  ordinary  pro- 
portion of  the  port  of  lading,  viz.  one-third 
weight  and  two-thirds  measurement,  and  not  as 
for  the  Sydney  market,  in  which  the  proportion 
is  two-thirds  weight  and  one-third  measurement. 
Puxt  V.  Bowie,  5  B.  &  S.  20  ;  34  L.  J.,  Q.  B,  127  ; 
13  W.  R.  459— Ex.  Ch. 

The  bill  of  lading  of  a  cargo,  shipped  at 
Dantzic  on  board  a  Prussian  vessel,  expressed  it 
to  be  100  lasts  in  2,092  bags.  The  consignee  had 
purchased  it  for  that  quantity,  English  measure, 
but  it  did  not  amount  to  that  quantity  by  the 
Dantzic  measure,  which  is  larger  : — Held,  that 
the  master  was  entitled  to  freight  according  to 
the  measure  in  the  bill  of  lading,  although 
exceeding  the  freiglit  computed  by  Dantzic 
measure.    Moller  v.  Living,  i  Taunt.  102, 
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Goods  shipped  from  abroad,  and  consigned  to 
a  merchant  in  this  country,  are  to  be  paid  for 
(upon  a  demand  for  freight)  according  to  their 
net  weight,  as  ascertained  at  the  king's  lauding 
scales,  and  not  according  to  the  weights  expressed 
in  the  bill  of  lading,  unless  there  is  a  special  con- 
tract so  to  pav  for  them.  Geraldes  v.  Donisun, 
Holt.  34G;  17"R.  R.  645. 

Upon  a  charterparty  engaging  to  pay  il.  los. 
per  ton  fur  goods  shipped  at  Bombay  for  London, 
cotton  to  be  calculated  at  50  cubic  feet  per  ton  : 
— Held,  that  evidence  was  admissible  of  a  usage 
to  pay  according  to  the  measurement  taken  at 
Bombay  before  the  goods  were  loaded :  also, 
that  the  plaintiff  was  entitled  to  shew  in  reply, 
that  his  captain  objected  to  receive  the  goods  at 
tbe  Bombay  measurement,  nieasuied  them  when 
on  board,  and  delivered  an  account  of  that 
measurement  to  the  shippers.  Boftomley  v. 
Forhcs,  5  Bing.  (N.C.)  121  ;  6  Scott.  866  ;  8  L.  J., 
C.  P.  85. 

Timber  was  consigned  to  the  Surrey  Com- 
mercial Docks  under  a  charterparty,  by  which 
freight  was  made  payable  "for  deals  and  battens, 
per  St.  Petersburg  standard  hundred  "  : — Held, 
that  freight  was  payable  only  upon  the  number 
of  such  huudieds  as  ascertained  by  the  customary 
mode  of  measurement  adopted  by  the  dock  com- 
pany for  timber  cargoes.  Ncil.sen  v.  JVcame,  1 
Cab.  &  E.  288. 

"Quantity  and  Quality  Unknown."] — 

A  vessel  was  ch;irtered  to  carry  a  cargn  of  corn 
from  Odessa  to  Gloucester,  for  freight  payable  at 
a  certain  rate  per  quarter.  2,664  quarters  were 
shi])ped  at  Odessa,  and  the  master  signed  bills  of 
lading  in  the  usual  form,  and  which  contained  a 
memorandum,  "quantity  and  quality  unknown." 
'J'hc  vessel  arrived  at  Gloucester  with  the  cargo 
of  corn,  when  it  was  measured  at  the  Queen's 
beam,  and  found  to  contain  2,785^  fjuarters, 
being  an  increase  of  121  quarteis.  In  the  course 
of  the  voyage  a  (joitiun  of  the  corn,  from  some 
unknown  cause,  had  become  heated  and  damaged, 
whei'eby  its  bidk  was  increased  : — Held,  that 
fi'cight  was  payable  on  the  quantity  of  corn 
shipped,  and  not  on  its  measurement  at  the  port 
of  disfliarge.  Gihxon  v.  Sturge,  10  E.^.  622  ;  3 
C.  L.  K.  421  ;  24  L.  J.,  Ex.  121  ;  1  Jar.  (N,S.)25y  ; 
3W.  II.  165. 

A  charterparty,  under  which  a  ship  was 
chartered  fur  a  giain  cargo  from  the  Danube  to 
the  United  Kingdom  for  freight  "per  imperial 
<|uarter  delivered,"  contained  a  provision  that 
in  the  event  of  the  cargo,  or  any  part,  being 
<lelivered  in  a  daiiiaged  or  heated  condition,  tiie 
freight  should  be  payable  on  the  invoice  quantity 
taken  on  board,  as  per  bill  of  hwling.  or  halt- 
freight  upon  the  damaged  or  heated  poition,  at 
the  captain's  o])tion.  The  bill  of  lading  stat(!d 
that  1,021  kilos  were  shi|)p(;d  on  lioard  ;  l>iit  the 
master  added  at  the  end  of  the  bill  of  lading, 
before  signing  it,  the  words,  "qu;intily  and 
•quality  unknown."  The  caigo  having  Ijcconic 
heatecl  on  the  voyage,  the  nia,sler  claimed  to 
«xercise  his  option,  and  to  be  [laifl  freight  upon 
the  invoice  quantity,  as  per  bill  of  lading: — 
Held,  that  the  addition  of  the  words  "(piantity 
and  quality  unknown"  to  the  bill  of  lading  by 
the  master  did  not  take  awf.y  his  right  to  be 
paid  freight  upon  the  invoice  quantity  in  the 
bill  of  lading,  and  that  the  object  and  effect  of 
that  memorandum  were  merely  to  protect  the 
captain  against  any  mistake  that  might  occur  ] 
iu  the  invoice  quantity  in  the  bill  of  lading,  in ' 


case  of  alleged  short  delivery  or  deterioration  not 
caused  bv  his  default.  Tnllii  v.  Ternj.  42  L.  J., 
U.  P.  240";  L.  R.  8  C.  P.  67'.)';  2'.)  L.  T.  '^ij. 

Mistake   and    Misdescription,]  —  In   .an 

action  for  freight,  the  master  is  at  liberty,  not- 
withstanding the  terms  of  the  18  &  19  Vict.  c.  11 1, 
s.  3  (the  Bills  of  Lading  Act),  to  shew  that  the 
cargo  actually  received  by  him  differs  in  weight 
from  that  signed  in  the  bill  of  lading  ;  at  all 
events  where  the  weight  mentioned  in  the  bill 
of  lading  is  a  mere  matter  of  measurement. 
lilunchft  V.  Powell'n  Llantirlt  Collieries'  Co.,  43 
L.  J.,  Ex.  50  ;  L.  R.  9  Ex.  74  ;  30  L.  T.  28  ;  22 
W.  R,  490  ;  2  Asp.  M.  C.  224. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never 
actually  put  on  board.  Brown  v,  Powell  Diiffryn, 
Steam  Coal  Co.,  44  L.  J.,  C.  P.  289  ;  L.  R.  10  C.  P. 
562  ;  32  L.  T.  621  ;  23  W.  R,  549  ;  2  Asp.  M.  C. 
578. 

Bills  of  lading  signed  by  the  master  are  prim;! 
facie  evidence  that  the  quantities  named  therein 
were  received  by  him  ;  the  onus  of  rebutting 
this  presumption,  and  of  shewing  that  a  less 
(juantity  than  that  specified  was  received,  lies  on 
the  shipowner.  3I'Lcan  v.  FlniniiKj,  L.  R.  2  H.  L. 
(Sc.)  128  ;  25  L.  T,  317  ;  1  Asp.  M.  C.  160. 

Freight  Payable  "  on  Intake  Measure  of 
Quantity  Delivered."] — A  cargo  of  deals  and 
battens  consigned  to  the  defendants  was  shipped 
on  board  the  plaintiff's  vessel  under  a  charter- 
))arty  by  which  freight  was  to  be  paid  on  deals, 
battens,  licc,  at  the  rate  of  3?.  5.v.  per  St.  Peters- 
burg stHudard  hundred  of  1,980  sui)erficial  feet 
and  on  deal  ends  at  the  rate  of  2/.  1*-.  \d.  ])er 
the  like  hundred,  eight  feet  and  under.  "  Freight 
payable  on  deals  and  sawn  lumber  on  the  intake 
measure  of  quantity  delivered,"  A  bill  of  lailing 
was  signed  fir  a  specified  number  of  pieces, 
deals,  battens,  and  scantling,  making  freight 
p.ayable  "  as  per  charterparty,"  The  various 
pieces  were,  in  the  ordinary  course  of  business, 
measured  by  the  shii^per  at  the  port  of  shipment 
and  their  dimensions  entered  in  a  speeificatiuii ; 
the  figures  representing  such  diniensitins  being, 
before  shipment,  chalked  on  each  piiice  resi>ec- 
tively.  During  the  voyage  a  number  of  the 
pieces  were  lost.  The  remainder  was  delivered 
at  the  port  of  destination,  but  the  nicasurement. 
figures  put  on  some  of  tiie  pieces  delivered  had 
become  obliterated.  The  dimensions  of  the 
pieces  lost  were  unknown  ;  but  there  w.as  .some 
(;vi(lence  that  they  were  of  average  size  comjiared 
with  the  rest  of  the  cargo: — llelil,  that  uiuler 
the  charterparty,  freight  was  jiayable  on  the 
measurement  figures  as  ascertained  at  llu'  port, 
of  shipment,  and  not  on  the  quantity  delivered 
measured  at  tlie  port  of  discharge,  acroiding 
to  the  intake  mode  of  mciisurement ;  and  that, 
iuiving  regard  to  the  particular  circunislaiiccs, 
the  amount  might  be  calcuhited  by  assuming  that 
th(!  jiieces  lost  were  of  average  size  as  compared 
with  the  remainder,  and  making  a  proportionate 
re<Iuetion  from  the  sum  total  of  the  me;isnre- 
ments  in  the  speeilie.'it  ion.  S/inii/Zit  \.  Fiiniirnrtli, 
49  L.  J.,  Q.  P..  346  ;  5  (^.  B,  1).  115  ;  42  L.  T.  296  ; 
28  W.  R.  508  ;  4  Ahji.  M.  C.  251. 

Goods  were  shipped  from  Wilmington  in  the 
United  States  for  Liverpool  under  acharterpai  ty, 
wiiich  jirovided  that  freight  was  to  ix;  pai-l  on 
the  "Wilmington  gross  intake  weight"  : — Held, 
that  the  freight  was  to  be  paid  according  to  the 
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method  of   woiuhin?   adopted   at    Wilmington. 
Fallagsen  v.  WaJforil,  1  Cab.  &  E.  198. 

Dead  Freight.]  —  Dead  freight  means  not 
freight,  but  an  unliquidated  compensation  for 
theloss  of  freight  recoverable  in  the  absence 
and  place  of  freight.  M'Lenn  v.  Fleming,  L.  R.  2 
H.  L.  (Sc.)  128  ;  2.".  L.  T.  317. 

The  shipowner  therefore  is  entitled  to  be  paid 
for  a  deficiency  of  cargo,  not  at  the  rate  assigned 
per  ton  in  the  charterparty  for  actual  cargo, 
but  a  reasonable  sum,  deductions  being  made  for 
charges  saved  to  the  shipowner  in  couseciuence 
of  the  deiicieucy.    Ih. 

No  Covenant  to  Supply  full  Cargo.] — If  the 

whole  ship  is  hired  and  the  burden  stated  in 
the  charteri)arty,  and  the  merchant  covenants 
to  pay  so  much  for  every  ton  of  goods  loaded,  but 
does  not  covenant  to  supply  a  full  cargo,  freight 
upon  the  goods  shipped  and  no  more  is  payable. 
Javies  (Lad I/)  v.  Fa.tt  India  Co.,  cited  Abbott 
on  Shipping,  13th  ed.  553. 

"Full  and  Complete  Cargo" — Failure  to 
load — Cargo  improperly  stowed. ]^By  a  charter- 
party  made  between  the  plaintiff,  the  owner  of 
a  steamship,  and  the  defendants,  her  affreighters, 
it  was  provided  that  the  ship  should  proceed  to 
a  specified  port,  and  there  load  from  the  factor 
of  the  affreighters  a  "  full  and  complete  cargo  of 
sugar  in  hogsheads  and  (or)  bags,  or  other  lawful 
merchandise,"  and  being  loaded  should  therewith 
proceed  to  another  port  and  deliver  the  same 
at  such  place  as  the  consignees  might  direct  on 
being  paid  freight  at  the  rates  therein  mentioned. 
The  cargo  of  sugar  with  which  the  ship  was 
loaded  was  not,  the  plaintiff  said,  a  "  full  and 
complete  "  one,  inasmuch  as  the  parts  of  the  ship 
known  as  the  "  lazerette"  and  the  "  alley- ways," 
were  not  fiUed  with  bags  of  sugar  as  they  ought 
to  have  been.  The  defence  was,  that  the  master 
of  the  ship  did  not  stow  the  cargo  properly  ; 
that  the  defendants  tendered  more  hogsiieads  of 
sugar  (which  were  too  large  to  go  into  the  alley- 
ways) ;  and  that,  if  the  bags  had  been  put  there, 
there  would  have  been  space  for  more  hogsheads 
in  the  hold  : — Held,  that  the  defendants  were 
not  bound  to  send  the  cargo  in  any  particular 
form  ;  and  that,  as  they  sent  part  of  it  in  bags 
and  hogsheads,  and  the  master  chose  to  assume 
that  the  remainder  would  be  in  bags,  and  to 
leave  stowage  which  was  only  suitable  for  bags, 
and  not  for  hogsheads,  which  the  defendants  had 
an  equal  right  to  send,  they  could  not  be  made 
liable  for  dead  freight.  Fwmess  v.  Tennant,  60 
L.  T.  635  ;  7  Asp.  M.  C.  179— C.  A. 

Refusal  of  Master  to  sign  Bills  of  Lading 

at  lower  Freight.] — Where  the  charterer  of  a 
ship  to  Jamaica  and  back  covenanted  to  load 
her  there  with  a  complete  cargo  of  sugar  and  to 
pay  freight  at  the  rate  of  10«.  ^d.  per  cwt.,  and 
hisagent  in  Jamaica  tendered  a  complete  cargo 
to  the  captain,  but  insisted  on  his  signing  bills 
of  lading  for  it  at  10a\  per  cwt.,  which  the 
captain  refused  to  do  : — Held,  that  the  charterer 
was  liable  for  dead  freight.  Hyde  v.  IFiW/.f,  3 
Camp.  202.  And  see  Gray  v.  Carr,  infra,  col.  429. 

Vacant  Space — Cargo  putting  Ship  down 

to  her  Marks  without  filling  her.]  —  Ships 
chartered  by  the  plaintiffs  in  their  trade  loaded 
nickel  ore  in  New  Caledonia  and  proceeded  to 
New  Zealand  ports  to  fill  up,  under  sub-charters. 


unoccupied  space  with  cargo  of  a  dry  and  perish- 
able kind.  It  was  contemplated  that  in  the 
ordinary  course  of  business  this  cargo  would  be 
wool.  Under  a  sub-charter  with  the  defendants 
the  s.  s.  "  Strathord "  proceeded  from  New 
Caledonia  to  New  Zealand  to  take  in  cargo  for 
London.  The  plaintiffs  guaranteed  some  5,000 
tons  space  at  a  freight  of  30.?.  per  ton  of  forty 
cubic  feet.  The  defendants  failed  to  secure  an 
entire  cargo  of  wool  in  New  Zealand,  and  loaded 
grain  instead,  which  brought  the  ship  down  to 
her  mark,  leaving  an  unoccupied  space  in  her  of 
901  tons.  The  defendants  denied  their  liability 
to  pay  freight  for  this  space  : — Held,  that  a  wool 
cargo  had  been  contemplated  which  would  have 
filled  the  ship  without  putting  her  down  to  her 
marks  ;  that  it  had  not  been  contemplated  that 
she  should  come  home  partly  empty  ;  and  that 
the  defendants  were  liable  to  pay  freight  for 
the  901  tons  rm occupied  space.  Potler  v.  Neio 
Zealand  Shipping  Co.,  64  L.  J.,  Q.  B.  689. 

Goods  not   Specified — Vacant  Space.] — 

A  ship  was  chartered  to  bring  hume  a  full  cargo 
of  produce,  and  to  deliver  the  same  on  being  paid 
freight  "  at  and  after  the  rate  of  5s.  6d.  per 
barrel  of  flour,  meal  and  naval  stores,  and  11.?. 
per  quarter  of  480  lbs.  for  Indian  corn  or  other 
grain."  The  cargo  was  not  to  consist  of  less 
than  3,000  barrels  of  flour,  meal  or  naval  stores. 
The  ship  returned  with  a  short  cargo,  consisting 
of  only  three  barrels  of  flour,  and  the  rest  oats, 
tobacco,  bran  and  staves.  Indian  corn  or  wheat 
weighs  480  lbs.  and  oats  only  272  lbs.  per  quarter, 
and  the  latter  were  not  a  usual  import  from  the 
port  of  lading : — Held,  first,  that  the  charter- 
party  was  intended  to  regulate  the  amount  of 
freight  to  be  paid  on  all  produce  that  might  be 
shipped  ;  and  that  for  produce  not  specified,  and 
for  vacant  space,  freight  was  to  be  calculated  at 
a  rate  to  be  deduced  from  the  two  rates  men- 
tioned. Wa7-re)i  v.  Peahodij,  8  C.  B.  800  ;  lt> 
L.  J.,  C.  P.'43;  14  Jur.  150, 

"Other  Grain."] — Held,  secondly,  that 

the  words  "other  grain"  meant  such  grain  as 
would  weigh  about  480  lbs.  per  quarter,  and 
therefore  did  not  include  oats,  which  were  to  be 
treated  as  produce  not  specified,  and  freight  to 
be  paid  for  them  accordingly.     Ih. 

Hire  of  Ship  so  long  as  Efficient — Break- 
down— General  Average.] — By  charterparty  the 
charterer  agreed  to  pay  hire  for  a  steamship  at 
a  certain  rate  per  month,  the  owners  providing 
master,  crew  and  stores  ; — "in  the  event  of  loss- 
of  time  from  deficiency  of  men  or  stores,  break- 
down of  machinery,  want  of  repairs,  or  damage, 
whereby  the  working  of  the  vessel  is  stopped  for 
more  than  forty-eight  consecutive  working  hours, 
the  payment  of  hire  shall  cease  until  she  be  again 
in  an  efficient  state  to  resume  her  service."  On 
September  30th,  on  a  voyage  from  Africa  to 
Harburg,  one  of  the  engines  broke  down,  and 
the  ship  put  into  Las  Palmas,  where  she  was 
pronounced  unfit  to  continue  her  voyage.  The 
owners  and  charterers  agreed  to  send  a  tug  to 
bring  her  to  Harburg,  the  cost  to  be  general 
average.  The  ship  arrived  at  Harburg  with  the 
assistance  of  the  tug  and  using  her  own  low- 
pressure  engine.  The  charterer  paid  867Z.  as 
his  share  of  general  average.  In  an  action  by 
the  shipowner  against  the  charterer  for  hire  of 
the  ship  from  her  leaving  Las  Palmas  till  she 
was  discharged : — Held,  that  no  hire  was  payable 
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from  the  date  of  the  accident  to  the  date  of  the 
commeucement  of  her  discharge ;  but  that  hire 
was  pavable  during  the  discharge  of  her  cargo. 
Hogarth  v.  Milln;l;,0  L.  J.,  P.  C.  1  ;  [1891]  App. 
Cas.  48  ;  64  L.  T.  205  :  7  Asp.  M.  C.  1— H.  L.  (Sc.) 
In  court  below,  16  Ct.  of  Sess.  Cas.  (4th  ser.) 
599, 

"WTiether  Payable  for  Whole  Day.] — A  charter- 
party  provided  that  the  hire  of  a  vessel  should 
c<immence  at  noon  of  a  certain  day,  and  freight 
was  payable  at  so  much  per  calendar  mouth  ; 
and  "  at  and  after  the  same  rates  for  any  part 
of  the  month "  until  her  delivery  to  owners. 
On  the  day  the  hiring  terminated  she  was 
<lelivered  to  her  owners  at  5.30  p.m. : — Held, 
that  the  charterei-s  were  liable  for  freight  for  the 
whole  day,  coinnieociug  at  noon  of  tbe  day  of 
lier  delivery.    Aiujier  v.  Stewart,  1  Cab.  ct  E.  357. 

East  India  Company's  Ship — Passage  Money — 
Implied  Promise  to  pay  Extra.] — There  is  no 
iiniilied  promise  by  an  othcer  in  the  East  India 
Company's  service  to  pay  the  captain  more  than 
the  regulation  passage  money,  though  it  is  usual 
to  do  so.     Adderley  v.  Cuohson,  2  Camp.  15. 

No  Freight  specified — Chancery  Jurisdiction.] 

— Bill  in  chancery  for  relief  where  no  freight 
was  mentioned  in  the  charterparty,  but  freight 
on  silks  at  bl.  per  ton  was  intended,  whereas  box- 
wood at  40.«.  per  ton  was  carried.  Application 
refused  ;  plaintiff  must  sue  at  law.  Foot  v. 
fSahcuy,  Ca.  in  Ch.,  pt.  2,  142. 

Deductions  from  Freight — Receipt  of  Freight 
payable  under  Contract  of  Doubtful  Validity.  — 

Si.'Miblc,  if  the  owner  receives  frciglil  payable 
under  a  charterparty  entered  into  by  the  master, 
containing  a  provision  as  to  payment  to  the 
master  of  advances  (jf  doubtful  vali<lity,  he  can- 
not object  to  such  provisions  as  l)eiiig  invalid. 
Hibbjf  V.  C'harldon,  26  L.  J.,  E.x.  321. 

Freight  Payable  "Subject  to  Insurance."] — 
The  stipulation  in  a  charterparty  that  freight 
*;hall  be  paid  "subject  to  insurance,"  means 
fr(;ight  is  to  be  paid  subject  to  deductions  for 
])remiums,  and  not  that  insurance  by  the  owner 
is  a  conilition  precedent  to  his  recovery  of  the 
freight.  JacltKon  v.  Imacwn,  3  II.  Ac  N.  405  ; 
•27  L.  J.,  Ex.  3;t2. 

Disbursements  charged  against  fh(!  freight  of 
■a  vessel,  but  not  expressed  in  the  charteiparty, 
;ire  mere  loans  and  cannot  properlv  be  deducted. 
Tannrr  v.  riiilli ]>.■<,  42  L.  J.,  Ch.'l25  ;  27  L.  T. 
■180  ;  21  W.  11.  68  ;  1  Asp.  M.  C.  448. 

Foreign  Bill  of  Lading— Cargo  Sold  Short 
Delivery.] — 'llie  owneis  of  a  I)aiii>h  shij)  sued 
ih('  indorsees  of  a  bill  f)f  lading  fr)r  frciLrht  on 
<argu  delivered  to  tlieni  in  Scotland.  The  defen- 
iiants  had  bought  the  cargo  at  a  price  to  depend 
<in  the  amount  delivered.  The  cargo  delivered 
was  short  of  that  specified  in  the  bill  of  lading, 
and  the  defendants  claimed  to  retain  the  value 
of  the  short  cargo  from  freight,  alleging  that  by 
D.'inish  law  the  liill  of  lading  is  conclusive  as  to 
the  amount  of  cargo  put  on  board  : — Held,  that 
the  defendants  were  liable  for  the,  full  freight  on 
cargo  delivered.  Ivivimivel  (^Oirnrrx)  v.  Dcn- 
Juilnt,  15  Ct.  of  Sess.  Cas.  (4th  ser.)  152. 

Rate  Increased  by  Subsequent  Agreement.] — 
Subsc'iueut  agreement  with  A,  by  a  factor  of  a 
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merchant  for  freight  at  61.  lOs.  per  ton  gooas 
though  A.  took  no  notice  he  had  made  a  former 
agreement  with  the  merchant  at  SI.  lO-s'.  per  ton, 
that  agreement  having  been  obstructed  by  an 
embargo,     Braddy  v.  Deacon,  2  Veru.  242, 

Charterparty    and    Bill   of   Lading    Freight 

Differing.]  —  See  ZwUchoihart  v.  -Henderson, 
supra,  col,  390. 

Damages  for  Loss  of  Freight.] — See  IlicU  v. 

Ttcenlie,  infra,  col.  2()4. 

Cargo    heated  —  Invoice    Quantity    or    Half 

Freight.]— See  Tully  v.  Terry,  ante,  col.  324. 

Bill  of  Lading  "Weight — Custom  to  Weigh.] — 

See  Coulthurst  v,  Sweet,  ante,  col,  324. 


f.    Over-payment,  Recovery  of. 

In  what  Cases.] — If  the  consignee  to  get  his 
gootls  delivered  to  him  paj's  more  than  the  net 
weight  amounts  to  he  may  recover  back  the 
surplus,  Geraldes  v.  Dunixon,  Holt,  34()  ;  17 
R.  K.  645. 

When  the  charterers  of  a  ship  stipulate  that 
the}'  shall  be  entitled  to  insure  their  advances 
"  against  freight "  at  the  owner's  expense,  and 
they  fail  to  insure,  they  have,  in  the  event  of  the 
ship  perishing,  no  claim  against  the  owners  for 
repayment.  \Vat.so/i  v,  Shanklaiid,  L,  R,  2  H,  L. 
(Sc)  304  ;  29  L.  T,  349, 

Advance  Freight.] — See   Gihhs  v.   Charleton, 

ante,  col.  411, 

Freight  paid  in  Advance — Voyage  in  Stages — ^ 

Part  performed.] — The  i)laintilfs  shipped  goods 
at  Liverpool  nn  the  defendants'  shi|)  to  be  cai'ried 
via  Colon  to  Sau  Francisco  by  ari'angement 
between  the  West  India  and  Pacific  Steam- 
ship Co.  and  the  Panama  Railway  Co.,  and 
the  Pacific  Mail  Steamship  Co.,  freight  and 
l)rimage  to  be  considered  as  earned,  shi])  lost  or 
not  lost  ;  the  freight  payabU;  in  Liverpool.  The 
whole  freight  was  paid  to  the  (lei'endaiits"  agent 
at  Liverpool,  and  the  bill  of  lading  was  signed 
by  him  "  for  the  service  from  London  to  Colon," 
and  by  the  agent  of  the  other  two  companies 
"for  the  service  from  Colon  to  San  Francisco." 
The  shi])  sailed  aii'i  was  lost  before  airiving  at 
Colon.  The  defendants  ])aid  over  to  the  otiier 
two  companies  their  proportion  of  the  freight. 
The  plaintiffs  sued  the  deleiulants  for  tiie  money 
so  ])aid  over  to  the  other  two  companies  : — Held, 
that  the  bill  of  la<ling  formed  one  contract  for 
tiie  carriage  of  the  goods  from  liiverpool  (o  Sau 
Francisco,  and  that  since  the  consideration  for 
which  the  freight  wjis  paid  had  not  wholly 
f.-iiled,  the  plaint  ill's  coulil  not  recover.  (incvcs 
V.  W'lKt  India  and  Pacijio  Stcamxhij)  Co.,  22 
L.  T.  615. 

K.  Tender. 

What  is.] — The:  cusloni  of  the  Caen  stone 
trade  being  to  pay  freight  half  in  cash  and  half 
by  a  bill  at  two  months,  the  agent  of  the  owners 
of  ("aen  stone,  which  was  brought  by  a  vessel  to 
an  English  pf)rt,  verbally  offered  the  captain  of 
a  vessel  whieli  bron^dit  it  half  the  amount  of  the 
freight  in  cash  ;  and  also  offered  to  give  (he 
ca])tain  per  ])roctn-ation,  the  acceptanee  of  the 
principal  for  the  other  half,  if  the  captain  would 
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di-aw  a  bill.  This  the  captain  refused  :— Held,  a 
sutticient  tender  of  the  frei^'ht,  as  it  was  the 
duty  of  the  captain  to  draw  the  bill.  Luard  v. 
Butcher,  2  Car.  &  K.  2'J. 

"Waiver  of.] — In  an  action  for  non-deliverj^  of 
a  caruo,  it  was  inoved  that  a  larger  sum  was 
deniaiulod  for  freight  by  the  master  than  was 
due,  and  that  the  demand  was  so  made  as  to 
amount  to  an  announcement  by  the  master  that 
it  was  useless  to  tender  a  smaller  sum,  as  it  would 
be  refused  : — Held,  that  these  facts  amounted  to 
a  disjiensation  of  a  tender.  The  Xnnviiy, 
Br.  &  Lush.  -104  ;  3  Moore,  P.  C.  (N.s.)  245,  nom. 
Koriciuf  (^Oir)ic)\i)  w  Axhhurncr,  11  Jur.  (N.S.) 
8'.t2  ;  U  L.  T.  uO  ;  13  W.  K.  10S,->— P.  C. 

h.  Payment  Guaranteed. 

The  defendants  guaranteed  to  the  plaintiff's 
vessel  a  sum  of  'JOO/.  gross  f  I'cight,  on  the  under- 
standing that  the  vessel  shoidd  be  placed  at  once 
on  the  most  profitable  charter  or  trade  procur- 
able, and  that  the  vessel  would  carry  300  tons  of 
whatever  cargo  it  might  take  on  board,  or  should 
it  not  take  300  tons  "that  a  proportionate  reduc- 
tion of  the  guarantee  should  be  made  for  any 
proper  quantity  of  cargo  it  might  take.  The 
plaintiff  was  not  able  to  procure  a  gross  freight 
of  900/!.  :^Held,  that  the  breach  accrued  at  the 
place  of  loading,  and  that  the  plaintiff  was 
entitled  to  recover  on  the  guarantee,  though  the 
vessel  was  lost  on  the  vovage.  Cnrr  v.  Wal- 
lachian  Petruleum  Co.,  36  L.  J.,  C.  P.  236  ;  L.  E. 
2  C.  P.  468  ;  16  L.  T.  460  ;  15  W.  P..  874— 
Ex.Ch. 

i.  Pleadings. 

A  declaration  stated  that  "  the  defendants  are 
indebted  to  the  plaintiff  for  freight,  for  the  con- 
veyance by  the  plaintiff  for  the  defendants,  at 
their  request  of  goods  in  a  ship":— Held,  that 
the  declaration  was  bad  for  omitting  the  words 
"for  money  payable  by  the  defendant  to  the 
plaintiff,"  and  for  not  shewing  any  debt  due  in 
praesenti.  Place  v.  Potts,  8  Ex.  705  ;  22  L.  J., 
Ex.  269  ;  1  W.  R.  337. 

So  where  a  declaration  since  15  k,  16  Vict. 
c.  76,  stated  that  "  the  plaintiff  sues  the  defen- 
dant for  freight,  for  the  conveyance  by  the 
plaintiff  for  the  defendant  at  his  request  of 
goods  in  ships": — Held,  bad  on  denmrrer,  for 
not  shewing  a  debt  in  praesenti,  but  that  the 
defect  was  cured  by  pleading  over.  Wilkinson 
V.  Sharland,  10  Ex.  724  ;  3  C.  L.  R.  619  ;  24 
L.  J.,  Ex.  116  ;  1  Jur.  (N.S.)  144  ;  3  W.  R.  207. 

Or  might  be  amended  after  error  brought  on 
payment  of  costs.  S.  C,  3  C.  L.  R.  619  ;  11  Ex. 
33  ;  1  Jur.  (N.s.)  405  ;  3  W.  R.  418. 

Where  a  ship  was  let  to  freight  by  a  charter- 
party,  a  clause  in  the  deed  that  "  it  was  cove- 
nanted and  agreed  by  and  between  the  parties, 
that  forty  days  should  be  allowed  for  unloading 
and  loading  again"  : — Held,  to  raise  an  implied 
covenant  on  the  part  of  the  freighter  not  to 
detain  the  ship  for  loading  and  uidoading  beyond 
the  forty  days ;  and  if  he  detains  her  for  any 
longer  time  the  owner's  remedy  is  covenant  and 
not  assumpsit,  as  upon  an  implied  new  contract. 
Mandall  v.  Lynch,  12  East,  179  ;  11  R.  R.  340. 

Defence  to  action  for  freight  that  the  ship  did 
not,  according  to  charterparty,  sail  with  the 
next  wind  : — Held,  the  traverse  bad,  because  the 
voyage  and  not  sailing  with  next  wind  is  the 


substance  of  the  contract.  Consfuhle  v.  Clow- 
hnry,  Noy,  75  ;  nom.  Constable  v.  Clovenj, 
Latch.  12. 

Admissions  on  Pleadings  —  Counter-claim — 
Motion  for  Judgment— Ord.  XI.  r.  11.] — Where 
the  plaintiff's  clium  for  freight  is  admitted,  but 
the  defendants  set  up  a  counter-claim  for  a  larger 
amount,  the  plaintiff  is  not  entitled  to  a  judg- 
ment on  the  claim  under  Ord.  XL  r.  11,  as  upon 
an  admission  in  the  pleadings.  Mevseij  Steam- 
ship Co.  V.  Shuttlewovth,  52  L.  J..  Q.  B.  522  ;  11 
Q.  B.  D.  531  ;  48  L.  T.  625  ;  32  W.  R.  245  ; 
5  Asp.  M.  C.  48. 

Ship  not  ready  to  Sail— Condition  precedent — 
Pleading.] — See  Shower  v.  Ciulinorr.  Sir  Th. 
Jones,  216.  supra,  col.  270  ;  Ohlsea  v.  Brummond, 
supra,  col.  270. 

Payment — Assignment    in    Eciuity.] — In    an 

action  for  freiglit  the  defendant  pleaded  set-off  ; 
replication  upon  equitable  grounds  that  while  the 
freight  was  being  earned  the  plaintiff  assigned 
it  for  value  to  A.,  of  which  the  defendant  had 
notice  before  the  debt  became  due  and  before 
action  brought,  and  that  the  plaintiff  was  suing 
as  trustee  for  A. ;— Held,  no  answer  to  the  plea. 
Wilson  V.  Gabriel,  4  B.  &  S.  243  ;  8  L.  T.  502  ; 
11  W.  R.  803. 

4.  Lien  on  Cargo. 

a.  Creation  of. 

By  Contract.] — ^Where  parties,  instead  of  trust- 
ing to  the  general  rule  of  law  with  respect  to 
freight,  make  a  special  contract  for  a  payment 
which  is  not  freight,  it  must  depend  upon  the 
terms  of  that  contract  whether  a  lien  does  or  does 
not  exist.  When  the  contract  made  gives  no  lien, 
a  court  of  law  will  not  supply  one  by  implication. 
Klrchner  v.  Venus,  12  Moore,  P.  0.  361 ;  5  Jur. 
(N.s.)  395  ;  7  W.  R.  455. 

D.  &  Co.,  of  Liverpool,  shipped  goods  for 
Sydney.  The  bill  of  lading  stated  the  goods  to 
be  to  the  shipper's  order  or  assigns,  "  he  or  they 
paying  freight  for  the  goods  here  as  per  margin." 
In  the  margin  it  was  stipulated  as  follows  : 
"  Freight  payable  in  Liverpool  to  M.,  one  month 
after  sailing,  vessel  lost  or  not  lost."  The  bill 
of  lading  passed  into  the  hands  of  K.  &  Co.,  as 
indorsees  for  value.  On  the  ship's  arrival  at 
Sydney,  the  port  of  delivery,  the  master  was 
advised  by  the  shipowner  that  the  sum  agreed  to 
be  paid  as  freight  at  Liverpool  had  not  been 
paid  ;  and  he  refused  to  deliver  the  goods  to  K. 
&  Co.,  the  assignees  of  the  bill  of  lading,  unless 
freight  was  paid,  claiming  a  lien  on  the  goods 
for  the  unpaid  freight : — Held,  first,  that  the 
amount  agreed  to  be  paid  by  the  shippers  at  the 
port  of  shipment,  one  month  after  sailing  of  the 
ship,  did  not  acquire  the  legal  incidents  of 
freight,  though  described  under  that  name  in 
the  bill  of  lading,  it  being  merely  money  to  be 
paid  for  taking  goods  on  board  and  undertaking 
to  carry,  and  not  for  carrying  the  goods  ;  and 
that  there  was  no  right  of  lien  on  the  goods  by 
the  shipowner  in  respect  of  such  sum  of  money 
being  unpaid,     lb. 

No  consideration  of  inconvenience  can  pre- 
vent a  right  of  lien  where  a  charterparty  has 
expressly  created  that  right.  3PLean  v.  Fleming ^ 
L.  R.  2  H.  L.  (Sc.)  128  ;  25  L.  T.  317  ;  1  Asp.  M.  C. 
160. 
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Dead  Freight.] — By  a  charterparty  it  was 
agreed  between  a  shipowner  and  a  merchant 
that  his  ship  shoiild  proceed  to  Sulina,  .  .  .  and 
there  load  as  customary  from  the  factors  of 
the  .  .  .  freighter  a  full  and  complete  cargo  of 
staves.  &c.,  "which  the  .  .  .  merchant  bound 
himself  to  ship,  .  .  .  and  .  .  .  therewith  proceed 
to  London,  and  deliver  the  same  on  being  paid 
freight  at  specified  rates.  .  .  .  The  freight  to  be 
paid  in  cash  on  .  .  .  right  delivery  of  cargo.  .  .  . 
Fifty  running  days  ...  to  be  allowed  for  load- 
ing .  .  .  and  ten  days  on  demurrage,  over 
and  above  the  laying  days  ...  at  81.  per  day. 
,  .  .  The  o-RTiers  to  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  demurrage, 
and  average  ;  and  the  charterers  responsibilities 
to  cease  on  shipment  of  the  cargo,  provided  it 
be  of  sufficient  value  to  cover  the  freight  and 
charges  on  arrival  at  port  of  discharge.  .  .  .'' 
The  ship  proceeded  to  Sulina  and,  after  a  delay 
of  eighteen  days  beyond  the  ten  demurrage 
days,  loaded  a  short  cargo.  A  printed  bill  of 
lading  was  then  signed  by  the  captain  for  283,682 
staves,  to  be  delivered  "  at  the  port  of  discharge, 
as  per  charterparty,  iinto  order  or  .  .  .  assigns, 
he  or  they  paying  freight  and  all  other  conditions 
(these  words  being  inserted  in  writing)  or  demur- 
rage (if  any  should  be  incurred)  for  the  said  goods 
as  per  charterparty."  Upon  the  arrival  of  .the 
ship  in  London  the  shipowner  claimed  from  tlie 
consignees  of  the  bill  of  lading  a  lien  on  the  goods 
mentioned  in  the  bill  of  lading  for  cargo  short 
shipped  (claimed  as  dead  freight),  for  demurrage 
proper,  in  respect  of  the  ship  being  detained  ten 
days  at  the  port  of  loading,  and  for  damages  in 
the  nature  of  demurrage  for  a  detention  beyond 
the  demurrage  days.  The  consignees  had  no 
notice,  until  the  arrival  of  the  ship  in  London,  of 
this  claim,  but  they  had  received  a  copy  of  the 
charterparty  with  the  bill  of  lading  : — Held,  that 
the  shipowner  had  no  lien  for  '-dead  freight,"  as 
the  claim  was  not  "dead  freight,"  within  the 
meaning  of  the  charterparty  and  bill  of  lading. 
Gray  y.  Can:  40  L.  .J.,  (i.  1?.  2.57  ;  L.  R.  6  Q.  B. 
522  ;  25  L.  T.  21o  ;  1!)  W.  K.  1173— Ex.  Ch. 

Where  the  freighter  of  a  ship  covenanted, 
that,  if  she  should  not  be  fully  laden,  he  would 
not  only  pay  for  the  poods  on  board,  Vjut  also 
for  so  much  in  addition  as  the  ship  would  have 
carried,  f(jr  which  he  had  Vjcfore  stipulated  to 
pay  freight  according  to  different  rates  for  three 
descriptions  of  goods  : — Held,  that  the  shipowner 
had  no  lien  upon  the  goods  actually  on  board  for 
the  amount  of  dead  fniight ;  in  other  words, 
for  the  compensation  in  damages  which  lie  was 
entitled  to  foi-  the  freighter's  breach  of  contract 
in  not  putting  a  full  loading  on  board,  which 
damages  were  unliquidated  ;  there  being  no  lien 
in  such  a  case,  either  by  usage  of  trade  or  the 
express  contract  of  the  part  ies.  I'h'dUps  v.  Ilndie, 
15  Ea.st,  547  ;  13  K.  K.  .528. 

"Waiver  of  Lien — Retaking  Possession.] — If 
the  shipowner  waives  his  right  to  lien  as  to  part 
of  the  cargo  which  is  landed,  he  cannot  afterwards 
reclaim  possession  of  it  to  enforce  his  lien.  Jlam- 
mond  v.  M'Crie,  3  C.  L.  R.  1198. 

Unpaid  Vendor  —  Amount.]  —  The  plaintiff, 
being  the  owner  of  a  ship  calleil  the  "  K.,"  loaded 
her  with  wheat  at  I*. ;  as  the  cargo  was  taken 
on  the  ship's  account,  freight  at  the  nominal 
rate  of  \».  per  ton  was  inserted  in  the  bill  of 
lading,  which  contained  the  usual  exceptions  of 
perils  of   the  seas.     He  sold   the  cargo  whilst 


afloat  to  H.  upon  the  terms  that  "  freight " 
should  be  paid  at  the  rate  of  60.v.  per  ton.  H. 
sold  his  interest  in  the  cargo,  and  it  ultimately 
vested  in  the  defendant,  who  bought  the  cargo 
on  the  same  terms  on  which  it  had  been  sold  to 
H.  The  "  K."  on  her  arrival  was  ordered  to  Y., 
where  she  commenced  to  discharge  her  cargo ; 
the  defendant  received  it  and  paid  large  sums 
on  account.  The  quantity  delivered  was  less  than 
that  mentioned  in  the  bill  of  lading  by  about 
seventy  quarters.  The  plaintiff  claimed  '•  freight " 
at  the  rate  of  60#.  per  ton  upon  all  the  cargo 
delivered  ;  the  defendant  claimed  to  deduct  193Z. 
on  account  of  short  delivery.  At  the  trial  the 
jury  were  of  opinion  that  the  short  delivery  arose 
from  the  excepted  perils,  and  found  for  the  plain- 
tiff for  the  total  sum  claimed  by  him  : — Held, 
that  although  the  plaintiff  might  not  have  a  lien 
as  shipowner,  the  cargo  being  taken  on  ship's 
account,  nevertheless  he  had  a  lien  as  unpaid 
vendor ;  that  from  the  defendant's  conduct  a  con- 
tract by  him  might  be  implied  to  pay  freight  at 
the  rate  of  60.v.  per  ton  ujion  all  cargo  delivered, 
and  that  the  finding  of  the  jury  for  the  plaintiff 
was  right.  Swann  v.  Barhev,  49  L.  J.,  Ex.  253; 
5  Ex.  D.  130  ;  42  L.  T.  490  ;  28  W.  R.  563  ;  4r 
Asp.  M.  C.  264— C.  A. 

Non-performance  ofVoyage.] — It  was  provided 
by  a  charterparty  that  2.'>ti/.,  part  of  the  freight, 
should  be  advanced  in  cash  on  signing  bills  of 
lading  and  clearing  at  the  custom-house,  and 
that  for  the  security  and  payment  of  all  freight, 
dead  freight,  demurrage  and  other  charges,  the 
master  or  owners  should  have  an  absolute  lien 
and  charge  on  the  cargo.  The  siiip  was  loaded 
and  cleared  at  the  custom-house,  but  the  250^. 
was  not  paid,  and  consequently  the  captain  did 
not  sign  bills  of  lading,  and  the  ship  never  started 
on  her  voyage.  The  charterer  having  become 
insolvent,  his  trustee  in  licpiidation  gave  notice  to 
the  owner  that  he  disclaimed  all  interest  under 
the  charterparty.  The  owner  claimed  a  lien  on 
the  cargo  for  the  250Z.  as  freight  : — Helii,  the 
ship  never  having  earned  or  commenced  to  earn 
fieight,  no  lien  arose.  Xiiholm,  Eu- parte,  Child, 
In  re,  43  L.  .J.,  15k.  21  ;  29  L.  T.  634  ;  22  W.  11. 
174;  2  Asp.  M.  C.  165. 

Incorporation  of  Conditions  of  Charterparty.] 
— A  charterparty  containeil  a  stipulation  in  the 
usual  form  for  payment  of  freight  at  the  rate  of 
1/.  \\k.  M.  per  ton;  it  also  contained  a  clause 
that  the  shipowner  should  have  an  "absolute 
lien  on  the  cargo  for  freight,  dead  fieight,  demur- 
rage, lighterage  at  [lort  of  discharge  anil  average  ; " 
and  a  further  clause  that  the  captain  was  to  sign 
bills  of  lading  at  any  rate  of  freight ;  "  but  should 
the  total  freight  as  ]ier  bills  of  lading  be  under 
thcamount  esliinate<l  tobeearnedby  tliis  charter, 
the  captain  to  deniand  |)aymeMt  of  any  difference 
in  advance."  C!ertain  goo<ls  were  put  on  board 
the  chartered  ship,  and  were  m.ade  deliverable  to 
the  |)laintiffs  (who  were  not  the  charterers)  by  a 
bill  of  la<ling.  whereby  freight  was  made  payable 
at  22k.  i'ld.  per  ton  ;  tiie  bill  of  lading  contained 
alsft  a  clause,  whereby  it  was  provided  that  extra 
expenses  sliould  U;  i>orne  by  the  receivers  and 
"other  con<litinMs  as  ).er  charterparty."  Upon 
the  arrival  of  the  ship  at  the  port  of  discharge, 
the  defendant,  who  was  the  siiipowner,  claimed 
and  compelled  payment  r)f  freight  .at  the  rate 
mentioned  in  the  charterparty.  The  plaintiffs 
having  sued  to  recover  back  the  <lifference 
between  the  freight  as  specifieti  in  the  charter- 
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party  and  the  freight  as  speoified  in  the  bill  of 
lading  : — Held,  that  the  bill  of  lading  did  not 
incorporate  the  stipulation  in  the  charterparty  as 
to  tlie  payment  of  freight,  that  no  right  of  lien 
existed  for  the  freight  mentioned  in  the  charter- 
party,  ami  that  tlie  jjlaintiffs  were  entitled  to 
ilelivery  of  the  goods  upon  payment  of  the  freight 
specified  in  the  bill  of  lading.  Gardner  v.  Treclt- 
vuinn,  54  L.  J.,  Q.  B.  515  ;  Is  Q.  B.  D.  15-t ;  53 
L.  T.  518  ;  5  Asp.  M.  C.  558— C.  A. 

Collision  —  Re-shipment.] — The  "K.,"  whieh 
Avas  on  a  voj'age  under  charter  from  Cardiff  to 
Bombay  with  ooals,  was  run  into  by  the  "  B.," 
shortly  after  leaving  Penarth  Docks.  The  "K.," 
which  was  considerably  damaged,  returned  to 
Carditf,  where  her  cargo  was  taken  out  of  her  in 
order  that  she  might  be  repaired.  The  owners  ot 
the  cargo  proposed  that  the  coals,  which  were  also 
damaged,  should  be  sold  and  a  fresh  cargo  shipped. 
The  slii[)Owner,  however,  refused  to  ship  a  fresh 
cargo  except  "  on  fresh  terms  as  to  freight,  &c.," 
and  the  charterer,  without  inquiring  what  the  fresh 
terms  woulil  be,  reshipped  the  damaged  cargo, 
which  was  carried  to  Bombay  : — Held,  that  the 
shipowner,  having  a  lien  on  the  cargo  for  freight, 
was  entitled  to  insist  on  the  original  cargo  being 
reshipped  if  it  was  capable  of  being  carried  to  its 
destination,  and  that  the  cargo-owi^er  was  not  en- 
titled to  insist  on  its  delivery  without  payment  of 
freight.  The BIrnhelm,rA'L.:i.,Adm.'6\;  10  P.  D. 
167 ;  53  L.  T.  'J16  ;  34  W.  E.  154  ;  5  Asp.  M.  C. 
522. 

Against  Shipper  without  Notice  of  Charter- 
party.— A  tirni  (if  brokers,  having  chartered  a 
ship,  advertised  her  as  about  to  sail,  and  invited 
shippers  to  send  their  goods  by  her.  Under  the 
charterparty,  the  captain  was  to  have  an  absolute 
lien  on  the  cargo  for  freight,  dead  freight,  and 
demurrage.  The  plaintiff,  who  had  no  notice  of 
the  charterparty,  dealing  with  the  charterers  only, 
sent  some  tea  on  board,  to  be  carried  at  a  rate  of 
freight  agreed  upon  between  himself  and  the 
charterers.  Afterwards,  the  charterers  were 
unable  to  fill  the  ship,  and  so  to  carry  out  their 
contract  with  the  owner,  and  the  ship  accord- 
ingly did  not  sail.  No  bills  of  lading  for  the  tea 
had  been  sigiieil,  and  the  cajttain  refused  to  sign 
them  unless  they  were  expressly  made  subject  to 
the  charterparty.  The  shipowner  claimed  a  lien 
on  the  tea  for  the  expenses  incurred  by  him 
through  his  dealings  with  the  charterers  : — Held, 
that  he  had  no  such  lien,  the  plaintiff  having  had 
no  notice  of  the  charterparty,  and  there  being 
nothing  to  put  him  on  inquiry  ;  and  the  tea  was 
ordered  to  be  given  up  to  the  plaintiff,  the  intended 
carriage  thereof  having  failed.  Feck  v.  Lursin, 
40  L.  J.,  Ch.  763  ;  L.  R.  12  Eq.  378  ;  25  L.  T, 
580  ;  19  W,  K.  1045  ;  1  Asp.  M.  C.  1G3. 

Freight  expressed  by  Bill  of  Lading  to  be 
Paid.] — Plaintiff',  a  shipowner,  by  charterparty, 
agreed  with  G.  to  take  a  cargo  to  Calcutta,  and 
deliver  a  return  cargo  in  London,  for  a  freight  of 
14Z.  per  ton  of  the  ship's  tonnage  ;  the  last  pay- 
ment to  be  made  by  bills  at  four  months  on 
ariival  of  the  ship  in  the  Thames.  G.,  by  his 
agent,  put  goods  on  board  in  Calcutta,  and  con- 
signed them  to  the  defendant,  who  knew  of  the 
charterparty.  The  captain  signed  a  bill  of  lading 
according  to  which  freight  on  these  goods  was 
expressed  to  have  been  ]jaid  by  bills  on  London  : 
—Held,  that  notwithstanding'the  bill  of  lading, 
the  plaintiff  had,  as  against  the  defendant,  a  lien 


on  the  goods  for  the  money  due  under  the  charter- 
party.  Campion  v.  Colri/i,  3  Bing.  (N.C.)  17  ;  3 
Scott,  338  ;  2  Hodges,  116  ;  5  L.  J.,  C.  P.  317. 

Lien  on  part  of  Cargo  for  whole  Freight.] — 

Tlie  loss  of  part  cargo  having  been  occasioned  by 
])erils  of  the  seas  : — Held,  that  under  the  bills  of 
lading  and  charterparty  the  master's  lien  on  the 
residue  for  freight  extended  to  the  entire  lump 
freight  without  deduction.  The  Norivay,  1 
Br.  &  Lush.  404  ;  3  Moore,  P.  C.  (N.s.)  246  ;  11 
Jur.  (N.s.)  892  ;  13  L.  T.  50  ;  13  W.  R.  1085. 

A  master  may  detain  any  part  of  the  mer- 
chandise for  the  freight  of  all  that  is  consigned 
to  the  same  person.  Lodenjreen  v.  Flh/ht,  6 
East,  622,  n. ;  8  R.  R.  578.  And  see  Ward  v. 
Felton,  1  East,  512. 

Though  some  part  has  been  removed  into  a 
lighter  alongside  of  the  ship  which  was  sent  by 
the  consignee.     Ih. 

The  shipowner's  lien  for  freight  extends  to  all 
the  cargo  belonging  to  the  same  person  under  the 
same  consignment,  and  is  for  the  whole  freight 
on  every  part  of  the  cargo.  Lodergreen  v.  Flir/ht, 
cited,  6  East,  622.  See  also  Lanih  v.  Kuselack, 
post,  col.  491. 

Priority  of  Lien  for  Freight— Respondentia — 
Right  of  Underwriters.] — W.,  a  London  mer- 
cliant,  shippe<l  on  board  a  French  ship  (the 
"  Galam  ")  at  Hayti,  a  cargo  of  wood,  to  Europe. 
The  "  Galam  "  became  unseaworthy  at  Terceira, 
was  there  condemned,  and  the  cargo  discharged 
and  stored,  and  the  captain  then  raised  1,OOOL 
from  M.,  on  a  respondentia  bond  on  the  cargo, 
payable  on  arrival  at  Falmouth,  but  did  nothing 
to  forward  the  cargo.  W.,  hearing  of  the  acci- 
dent, chartered  the  "Mary  Jane"  to  go  to  Ter- 
ceira and  bring  home  the  cargo,  and  to  call  at 
Scilly  for  oiders,  which  was  done  ;  but  on  reach- 
ing Scilly  she  ran  ashore,  and  expenses  were 
incurred  in  saving  ship  and  cargo.  W.,  in  order 
to  defeat  the  respondentia  bond,  ordered  the  cargo 
to  proceed  to  Hamburg,  instead  of  Falmouth,  and 
discharge  the  cargo  ;  but  before  the  ''  Mary  Jane" 
started,  M.,  the  respondentia  bondholder,  insti- 
tuted a  suit  and  arrested  the  cargo  at  Scilly,  by 
warrant  out  of  the  Admii'alty  Court.  The  cargo 
was  afterwards  removed  to  London  for  sale,  and 
fetched  808/. :— Held,  that  the  master  of  the 
"  Mary  Jane,"  not  having  known  of  the  respon- 
dentia bond,  and  being  prevented  by  the  orders 
of  the  court  of  admiralty,  occasioned  by  the 
default  of  the  ovs-ner  of  the  cargo,  fi'om  carrying 
the  cargo  on  to  Hamburg,  had  a  lien  for  freight 
on  such  cargo.  Galam  (^Cargo  ex),  Clear y  v. 
Macandrew,  Br.  &  Lush.  167;  2  Moore,  P.  C. 
(N.s.)  216  ;  3  N.  R.  2.54  ;  33  L.  J..  Adm.  97  ;  10 
Jur.  (N.s.)  477  ;  9  L.  T.  550  ;  12  W.  R.  49.5. 

Held,  secondly,  that  the  master  having  com- 
plained and  obtained  a  settlement  from  his  under- 
writers for  a  total  loss,  they  wei-e  entitled  in  his 
right  to  such  lien.     lb. 

Held,  thirdlj',  that  the  master's  lien  for  freight 
was  preferable  to  the  claim  on  the  respondentia 
bond,  for  the  carrying  on  of  the  cargo  was  essen- 
tial for  making  the  bond  available,  and  the  bond- 
liolder  had  done  nothing  towards  forwarding  the 
cargo.     lb. 

Held,  fourthly,  that  the  master's  claim  for 
general  average  was  also  preferable  to  the  res- 
pondentia bond,  for  he  had  a  possessory  lien  for 
such  average  at  common  law,  and  the  sale  at 
London  did  not  displace  this  lien.     lb. 
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Payment  by  Approved  Bill — Negotiation  of 
Bill— Lien  Discharged.] — Wliere  the  shiiiowner, 
having  a  lieu  on  the  cargo  for  freight  until  the 
delivery  of  good  and  approved  bills  in  payment, 
took  a  biU  which  he  objected  to,  but  afterwards 
negotiated  :— Held,  that  by  negotiating  the  biU 
he  approved  of  it,  and  his  lien  was  thereupon 
gone.  Horncastle  v.  Farran,  3  B.  &  Aid.  497  ; 
2  Stark.  590  ;  22  R.  R.  461. 

Transfer  of  Lien  on  Transhipment.]  —  See 
Matthews  V.  Gilihs,  supra,  col.  373. 

Capture  does  not  determine  Lien.] — Master 
being  turned  out  of  possession  upon  the  vessel's 
being  captured  does  not  deprive  him  of  his  lien 
for  the  freight  in  case  of  her  re-capture.  Chees- 
vian,  Ex  parte,  2  Eden,  181. 

Wharfinger— Interpleader— 25  &  26  Vict.  c. 

€3.] — A  cargo  of  timber  consigned  to  A.  was  dis- 
charged at  the  wharf  of  B.,  and  the  landing  of 
the  goods  was  completed  on  the  12th  October. 
On  the  1.5th  October  following,  C,  wlio  claimed 
to  be  owner  of  the  ship,  served  a  notice  on  B.  of 
his  claim  for  freight,  and  required  him  to  hold 
the  goods  until  his  claim  was  discharged.  B. 
having  retained  the  goods  in  pursuance  of  that 
notice,  an  action  of  detinue  was  brought  against 
him  by  A.  On  an  application  by  B.  for  an  inter- 
pleader order,  on  the  ground  that  he  could  not 
proceed  under  the  25  Ac  26  Vict.  c.  63,  s.  68,  as 
the  notice  of  the  15th  October  was  not  served  in 
time  : — Held,  per  Ciiristian,  J.,  that  as  the  act 
imposed  on  the  wharfinger  the  duty  of  resorting 
to  prescribed  course  of  jiroccdure  in  all  cases 
coming  within  it,  the  question  whether  any  par- 
ticular case  comes  within  tlie  act  must  be  decided 
by  the  wharfinger  on  his  own  respon-ibility,  and 
is"  not  the  proper  subject  for  an  interpleader 
between  the  consignee  of  the  goods  and  the  ship- 
ov/ners.  Per  Monahan,  C..J.,  that  unlc^^s  the 
case  wa,s  one  so  clearly  within  the  act  that  the 
court  would  on  motion  stay  the  action  by  A. 
against  B.,  the  latter  was  entitled  to  an  inter- 
pleader Older ;  and  that,  as  the  court  was  not 
prepared  to  do  so  in  the  present  instance,  the 
order  should  be  granted.  Lawthev  v.  Belfast 
Jfarhuur  Co.,  16  Ir.  Ch.  K.  31  ;   17  Ir.  Ch.  R.  hi. 

Does  not  apply  where  Owner  of  Goods 

lands  them.  I — Win  n  an  ownei'  of  a  ship  lands 
goods  on  a  wharf  in  his  own  name,  tlie  lien  which 
he  ha.s  on  the  gootls  until  the  freight  is  paiil  is 
outside  any  statutory  enactment,  the  lien  given 
to  the  ship  by  the  25  &  2(J  Vict.  c.  63,  on  such 
goods,  merely  ai)plying  where  the  owner  of  tlic 
goods  takes  them  himself  tjiit  of  the  ship  and 
lands  them  on  the  wharf  in  his  own  name,  and 
this  because  the  lien  for  freight  W(jnld  be  gf)ne 
when  the  owner  of  the  goods  landed  them  if  the 
statute  did  not  make  piovision  to  pi-c.serve  it. 
"•  -  Edward  Cardwell,  16  Ir.  Ch.  R.  34  ;  12  L.  T. 
677. 

Charterparty  construed  —  Penalty  for  Non- 
performance, j —  Const ruciidn  of  a  clause  in  a 
chartii  |iiiily,  wheieby  the  parties  "mutually 
bound  tlionisclve.s,  especially  f  lie  owners,  the  shi|) 
and  tackle,  and  the  freighter,  the  goods  to  be 
taken  on  board,"  in  a  penal  sum  "  to  the  true 
and  punctual  performance  of  every  article  therein 
contained": — Held,  not  to  give  to  the  ship- 
owners any  lien  in  efpiity  on  the  goods  Ijrought 
home  either  for  dea<l  freight  or  demurrage.  Only 
one  construction  of   the  clause  at  law  and  in 


equity.      Gladstone  v.   Birley,   2   Mer.   401 ;  3 
M.  ic  S.  205. 

Contract  inconsistent  with  Lien.] — A  bill  of 
lading  contained  this  form,  "  Freight  for  the 
same  goods  to  be  paid  by  the  shippers  "  ;  and  in 
the  margin  of  the  bill,  "  Freight  payable  one 
month  after  sailing,  ship  lost  or  not  lost."  The 
owner  of  the  ship,  on  the  arrival  at  her  destina- 
tion, claimed  a  lien  on  the  goods  for  the  freight, 
and  refused  to  deliver  the  goods  to  the  consignees 
until  the  freight  had  been  paid  : — Held,  that  the 
shipowner  had  no  lien  on  the  goods  consigned,  as 
the  sum  claimed  was  not  freight,  properly  so 
called,  and  was  concluded  by  the  contract  which 
stipulated  for  a  payment  to  be  made  in  lieu  of 
freight,  and  to  be  made  at  a  fixed  period,  having 
no  reference  to  the  delivery  of  the  goods. 
Wallwr  or  How  v.  Kirchner,  11  Moore,  P.  C.  21  ; 
6W.  R.  198. 

When  Ship  Lost.] — When  money  for  the  car- 
riage of  gooLls  by  sea  is  payable  at  the  port  of 
destination,  "  ship  lost  or  not  lost,"  and  the  ship 
is  wrecked  upon  the  voyage,  the  shipowner  has 
no  lien  upon  the  goods,  although  the  money  to  be 
paid  for  the  carriage  is  described  as  freight  in  the 
bills  of  lading.  XcL^on  v.  A.i.s'uciiitioii,  for  Pro- 
tection of  Wrecked  Property,  43  L.  J.,  C.  P.  218. 

On  Transhipment.] — Where  a  vessel  had  been 
sea  damaged,  and  the  agents  of  the  charterere 
refused  to  undertake  the  transhipment,  the 
master  entered  into  a  fraudulent  contract  with 
a  shipowner  for  the  transhipment  and  convey- 
ance of  the  cargo.  By  the  contract  while  the 
same  freight  was  reserved  as  had  been  payable  on 
the  original  voyage,  it  was  agreed  between  the 
master  and  the  owner  tliat  a  very  large  portion 
should  be  paid  over  to  the  master : — Held,  that 
the  contract  must  be  taken  to  have  been  made  on 
behalf  of  the  owners,  and  that  they  had  not  a 
lien  which  they  could  transfer  to  the  owner  of 
the  second  vessel  .so  as  to  entitle  him  to  withhold 
the  woods  until  the  whole  freight  was  jiaid. 
Matthews  v.  G'lhhs.  30  L.  J..  Q.  U.  55;  7  Jur. 
(N.S.)  186  ;  3  L.  T.  551  ;  9  W.  U.  2()it. 

Unnecessary  Detention  —  Ascertainment  of 
General  Average.] — When,  by  a  charterparty 
anil  bill  of  lading,  freight  is  "to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,"  the 
nuxster  having  a  lien  by  common  law  for  freight 
and  general  average,  and  a  lien  by  contract  for 
demurrage,  the  payment  of  the  freight  ami  the 
delivery  of  the  goods  are  concurrent  acts  in  which 
all  that  is  re(iiiired  from  the  owner  of  the  cargo 
is  readiness  and  willingness  to  pay  at  the  time  of 
delivery;  and  before  paying  any  sum  for  general 
avcrag(!,  the  owner  of  (;aigo  is  entitled  to  be 
satisfied  that  tin;  amounl  claimed  is  flic  result  of 
a  proper  .•idjiistment  ;  and  if  the  owner  of  cargo 
on  arrival  <)f  the  ship  in  port,  and  liefoie  dis- 
charge, refuses  to  pay  the  amount  claimed  for 
freigiit  and  general  average  before  the  amount 
due  is  finally  ascertained,  but  offers  to  pay  a  large 
proportion  of  the  ficight.  and,  there  being  no 
doubt  as  to  his  solvency,  to  sign  an  average  bond 
for  the  payment  of  the  general  average  when 
ascertained,  but  the  master,  nevertheless,  insists 
upon  retaining  the  cargo  on  board  .ship  until  his 
lien  for  freight  and  general  average  is  satisfiel. 
detention  by  the  master  is  not  wrongful.  Tlie 
Enerq'u;  Mn-dhrndt  v.  Fit:4<imo7i,  44  L.  .!.,  Adm. 
25  ;  L.  R.  6  1'.  C.  306  ;  32  L.  T.  679  ;  23  W.  It. 
932  ;  2  Asp.  M.  C.  555. 
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Discharge  against  Payments.] — By  a  chaiter- 
]>arty  it  was  providt'il  that  t'rci,u:ht  should  be  jiaid 
at  the  rate  therein  specified,  the  cargo  to  be  taken 
alongside  and  to  be  taken  from  the  ship's  tackle 
at  the  port  of  discharge,  free  of  risk  and  expense 
to  the  ship.  Disputes  having  arisen  during  the 
delivery  of  the  cargo,  the  master  required  jiay- 
ment  of  the  freight  for  the  amount  of  cargo 
delivered  each  day  over  the  ship's  side  into  the 
consignee's  boats,  and  refused  to  deliver  any 
more  cargo,  on  the  consignees  refusing  to  pay  on 
delivery  as  required  : — Held,  that  by  the  terms 
of  the  charterparty,  it  was  clear  that  the  inten- 
tion of  these  parties  was,  that  the  master  should, 
on  the  arrival  at  the  port  of  destination,  deliver, 
and  the  consignees  receive,  at  the  ship's  side  ; 
and  that  as  on  such  delivery  and  receipt  the 
master  ceased  to  be  responsible  and  to  have  any 
lien  on  the  goods,  he  was  justified  in  refusing  to 
discharge  tiie  cargo  without  payment  at  the  ship's 
side  of  the  freight  each  day,  on  the  quantity 
delivered,  for  his  lien  would  be  given  up  by 
delivery  of  the  goods.  Black  v.  Base,  2  Moore, 
P.  C.  (k.s.)  277';  10  Jur.  (N.S.)  1009  ;  11  L.  T. 
31 ;  12  W,  R.  1123. 

Wharfage.] — But  the  master  has  no  right  to 
detain  goods  for  wharfage,  if  the  consignee  tenders 
the  freight,  and  requires  them  to  be  delivered  over 
the  ship's  side.  Bishoj)  v.  Ware,  3  Camp.  360  ; 
14  E.  E.  755. 

Damages  for  Detention  of  Ship  at  Port  of 
Loading.] — By  a  charterparty  it  was  agreed  that 
the  ship  should  go  to  a  certain  port  and  there  load 
from  the  charterer  a  cargo  "  in  the  customarj^ 
manner,"  and  proceed  with  the  same  to  another 
port  and  deliver.  .  .  .  "The  cargo  to  be  dis- 
charged in  ten  working  days,  commencing  from 
the  day  after  the  ship  has  got  into  her  proper 
discharging  berth.  Demurrage  at  2/.  per  100  tons 
register  per  day.  .  .  .  The  ship  to  have  an  abso- 
lute lien  on  cargo  for  freight  and  demurrage,  the 
charterer's  liability  to  any  clauses  in  the  charter 
ceasing  when  he  has  delivered  the  cargo  along- 
side ship  "  :• — Held,  that  the  demurrage  and  the 
lien  and  exemjjtion  clauses  did  not  ap])ly  to 
damages  for  untlue  detention  of  the  vessel  at  the 
port  of  loading.  LochhaH  v.  Falk,  4-1  L.  J.,  Ex. 
105  ;  L.  R.  10  Ex.  132  ;  33  L.  T.  96  ;  23  W.  II. 
753;  3  Asp.  M.  C.  8.  S.  P.,  Gray  v.  Carr,  40 
L.  J.,  Q.  B.  257  ;  L.  R.  6  Q.  B.  522  ;  25  L.  T.  215  ; 
19  W.  R.  1173  ;  1  Asp.  M.  C.  115— Ex.  Ch, 

Port  Charges.  ] — In  a  charterparty  the  freighters 
promised  to  pay  and  defray  two-thirds  of  the  port 
charges ;  the  owner  having  paid  the  whole  : — 
Held,  that  he  had  no  lien  on  the  goods  shipped  for 
ihose  char2:es.  Faith  v.  Bast  India  Co.,  4  B.  & 
Aid.  430  ;  23  R.  R.  423. 

Evidence  of  Custom  of  English  Port  against 
Foreign  Indorsees.] — Evidence  was  admitted  of 
a  custom  in  Liverpool,  that  a  lien  on  goods  for  a 
sum  agreed  to  be  paid  there  as  freight  continued  : 
— Held,  that  as  the  assignees  of  the  bill  of  lading 
were  resident  in  Sydney,  in  New  South  Wales, 
and  there  was  no  evidence  that  they  were 
acquainted  with  the  local  usage  in  Liverpool, 
such  evidence  of  custom  was  not  admissible  for 
the  purpose  of  explaining  the  effect  of  the  memo- 
randum in  the  bill  of  lading,  or  shewing  the 
terms  on  which  the  goods  were  shipped,  in  the 
construction  of  such  bill  of  lading.  Kirclimr  v. 
Venns,  12  Moore,  P.  C.  361  ;  5  Jur.  (n.s.)  395  ; 
7  W.  R.  455. 


Payment  at  Two  Months  after  Inward  Report.] 

— A  charterparty  stipidated  that  a  ship  should 
proceed  from  London  to  Bombay,  and  being  there 
loaded,  should  proceed  to  London,  and  discharge 
in  any  dock  the  freighters  might  appoint,  and 
deliver  her  cargo,  on  being  paitl  freight,  at  and 
after  the  rate  of  U.  per  ton.  By  a  subsequent 
clause  it  was  stipulated  that  the  freight  was  to 
be  paid  on  unloading  and  right  delivery  of  the 
cargo  in  cash  two  months  after  the  ship's  inward 
report  at  the  custom-house  : — Held,  that  upon 
construction  of  these  stipulations  taken  together, 
the  freight  was  not  payable  until  two  months 
after  the  inward  report,  and  the  shipowner  had 
not,  after  the  cargo  was  discharged,  pursuant  to 
the  charterparty,  any  lien  thereon  for  the  freight. 
Alsager  v.  St.  Katharine's  Bock  Co.,  14  M.  &  W. 
794  :  15  L.  J.,  Ex.  34. 

Where  a  charterparty  provided  for  payment  of 
part  of  the  freight,  and  for  "  the  remainder  in 
cash,  two  months  after  the  vessel's  report 
inwards": — Held,  that  no  lien  was  created  in 
respect  of  the  remainder.  Foster  v.  Colhy,  3 
H.  &  N.  705  ;  28  L.  J.,  Ex.  81. 

Passage    Money — Lien    on    Luggage.]  —  The 

master  of  a  ship  has  a  lien  on  the  luggage  of  a 
passenger  for  his  passage-money.  Wolf  v.  Sum- 
mers, 2  Camp.  631  ;  12  R.  R.  764, 

b.  Against  Charterer  or  Ag-ent  with  Notice. 

Express  Stipulations.]  —  A  shipowner  may 
expressly  stipulate  to  I'ctain  his  lien  by  the 
charterparty,  and  this  will  be  effective  between 
him  and  the  charterer  or  his  agent  with  notice. 
Kern  v.  Bcsla/ides,  10  C.  B.  (n.s.)  205  ;  30  L.  J., 
C.  P.  297  ;  8  Jur.  (K.s.)  194  :  5  L.  T.  349. 

A  lien  on  the  lading  of  a  ship  having  been 
expressly  reserved  to  the  owner  by  a  charterparty  : 
— Held  that  goods  which  the  charterer  purchased 
and  put  on  board,  and  then  transferred  with  a 
stipulation  to  convey  them  to  their  destination 
for  a  certain  amount  of  freight,  were,  even  against 
an  indorsee  of  the  bill  of  lading,  subject  not  only 
to  that  freiglit,  but  to  the  shipowner's  lien  for 
a  balance  due  to  him  under  the  charterparty, 
whether  possession  of  the  ship  was  by  the  charter- 
party,  completely  out  of  the  shipowner  and  vested 
in  the  charterer  or  not.  Small  v,  Moates,  9  Bing. 
579  ;  2  M.  &  Scott,  674. 

Notice  to  Agents — Bill  of  Lading  Differing 
from  Charterparty.] — A  shipowner  having  agreed 
witli  G.  by  charterparty  to  convey  a  cargo  to 
Calcutta,  and  to  deliver  a  return  cargo  at  the 
East  India  Docks  in  London,  for  a  freight  of  14Z. 
a  ton  on  the  ship's  tonnage,  the  last  payment  to 
be  made  by  bills  at  four  months,  on  the  arrival 
of  the  ship  in  the  Thames.  Gr.  by  his  agents 
put  goods  on  board  at  Calcutta,  and  consigned 
them  to  the  defendants,  who  were  aware  of  the 
existence  of  the  charterparty  :  the  captain  signed 
a  bill  of  lading,  according  to  which  freight  for 
these  goods  was  expressed  to  have  been  paid  by 
bills  in  London  : — Held,  that,  notwithstanding 
this  bill  of  lading,  the  shi{)0wner  had,  even  as 
against  the  defendants,  a  lien  on  these  goods  for 
the  hire  of  the  ship  due  under  the  charterparty. 
Campion  V.  Colvin,  3  Bing.  (n.c.)  17  ;  3  Scott, 
338  ;  2  Hodges,  116  ;  5  L.  J.,  C.  P.  317. 

Failure  of  Charterers — New  Contract.] — The 
agents  of  M.  &  Co.,  of  Porto  Rico,  chartered  a 
ship  for  a  voyage  for  the  round  from  Glasgow  to 
Porto  Rico,  and  back  to  the   United  Kingdom ; 
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freight  il.  10«.  per  ton  upon  homeward  cargo. 
'J'he  charterer  on  the  vessel's  arrival  at  San 
Juan,  directed  the  captain  to  proceed  to  P., 
where  L.  &  Co.,  their  agents  there,  would  provide 
him  with  homeward  cargo,  and  they  accordingly 
supplied  498  hogsheads  of  sugar  towards  the 
cargo,  and  for  which  a  bill  of  lading  was  given 
by  the  captain  ;  but  having  heard  of  M.  &  Co.'s 
failure,  they  refused  to  provide  the  remainder, 
and  demanded  either  a  return  of  the  goods  already 
on  board,  or  that  the  captain  should  enter  into  a 
new  charter.  The  captain,  under  protest,  entered 
into  a  new  contract  at  '60s.  a  ton,  for  a  voyage 
from  P.  to  Falmouth,  and  180  hogsheads  were 
put  on  board  in  addition,  and  a  bill  of  lading  was 
signed  for  the  whole  quantity  at  that  rate  : — 
Held,  that  the  4'.t8  hogsheads  were  virtually 
shipped  by  the  charterers  themselves,  and  that 
the  captain  had  no  authority  to  vary  the  contract 
as  to  the  goods  actually  on  board  when  the  failure 
of  the  charterers  was  heard  of,  and  that  the  ship- 
owner was  therefore  entitled  to  a  lien  on  those 
goods  for  freight  at  the  rate  of  U.  \0s.  per  ton  ; 
but  that  with  respect  to  the  ISO  hogsheads  after- 
wards shipped,  the  captain  was  entitled  to  enter 
into  the  new  contract,  the  agents  of  the  chai'terers 
having  refused  to  complete  the  loading  on  the  ori- 
ginal charterparty,  and  for  these  goods  the  owners 
were  entitled  to  a  lien  at  the  rate  of  30.?.  Pearxon 
v.  Gdsclirn,  11  C.  B.  (N.s.)  3.-i2  :  33  L.  J.,  C.  P.  2(;.t  : 
10  Jur.  (N.s.)  903  ;  10  L.  T.  758  ;  12  W.  E.  1116. 

Where  Goods  Ee-landed.] — Where  by  a  charter- 
party  the  shipowners  covenanted  to  receive  a 
full  cargo,  and  the  freighter  to  load  the  same, 
and  to  pay  so  much  for  every  ton  of  flax  which 
should  be  delivered  at  the  king's  beams  at  L., 
and  so  much  per  diem  for  demurrage,  and  the 
parties  mutually  bound  themselves,  especially 
the  shipowners,  the  ship,  her  tackle,  and  appur- 
tenances, and  the  freighter,  the  goods  to  be 
laden  and  put  on  board,  in  a  penal  sum,  for  the 
I)eiformance  of  every  article  contained  in  the 
charterparty  : — Held,  that  the  shipowners  had 
not  a  lien  upon  the  gooils  actually  brought  home 
to  L.,  for  a  sum  of  money  claimed  to  be  due  in 
respect  of  goods  which  were  put  on  board  at  the 
loading  port,  h>nt  afterwards  re-lan< led, and  restored 
to  the  agent  of  the  freighter,  under  i)rocc.ss  of  the 
law  at  the  loading  port  ;  nor  for  a  sum  claimed  for 
dead  freight  :  nor  fcjrasum  claimed  fordcnmriage. 
liirUy  V.  Gludiitonc,'^  II.  &  S.  20."^  ;  15  K.  II.  405. 

When  Holders  of  Bills  of  Lading  are  Char- 
terers' Correspondents.  J — l!y  a  ('harterparty  it 
was  stipulated  that  the  shij)  should  proceed  to 
Penang,  and  tlir-re  load  a  full  and  complete 
cargo  of  legal  nierchandi.se  from  the  charterers' 
factors,  aii(l  proceed  therewith  to  London,  and 
there  deliver  the  same  on  being  paid  freight, 
"  lump  sum  of  2,800/.,  in  full  of  all  charges." 
At  the  en<l  of  the  chartcr[)aity  was  the  following 
clause :  "  The  captain  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  ])i-ejudice  to  this 
charter.  In  the  event  of  a  less  freight,  the  bills 
of  lading  f)f  part  of  the  cargo  to  be  filled  up  for 
loss,  if  any."  Under  this  charterparty,  the  char- 
terers shi[)ped  at  Penang  goods  of  their  own,  for 
which  the  captain  signed  bills  of  lading  at  a 
certain  specified  rate  of  freight.  The  goo<ls  so 
shipped  were  consigned  for  sale  to  the  correspon- 
dent of  the  charterers  in  London,  who  was  under 
a  general  engagement  to  honour  bills  drawn  upon 
him  by  the  charterers,  upon  the  faith  of  consign- 
ments to  be  made  to  meet  them,  and  who  were 
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largely  in  advance  at  the  time  of  the  shipment : 
—Held,  that  the  owners  had  a  lien  upon  the  goods 
fot  the  entire  lump  freight.  Gledstanes  v.  Allen 
12  C.  B.  202. 

Bills  of  Exchange — Dishonour  of.]  —  By  a 
memorandum  of  charter,  made  at  Liverpool,  it 
was  agreed  that  a  ship  should  load  a  cargo  there, 
and  proceed  to  China,  and  there  deliver  the  same 
agreeably  to  bills  of  lading,  and  afterwards  load 
a  full  cargo  of  tea  or  other  lawful  merchandise 
for  Liverpool  or  London,  and  deliver  the  same  to 
the  charterei'sortheirassigns,  they  paying  freight 
for  the  same  at  the  rate  of  11.  \0s.  per  ton  of 
fifty  cubic  feet  for  tea  delivered,  for  the  round 
out  and  home  ;  other  goods,  if  shipped,  to  pay  in 
customary-  proportion  ;  in  consideration  whereof 
the  outward  cargo  to  be  carried  freight  free  ; 
payment  to  become  due,  and  to  be  made  as 
follows  :  800/.  on  sailing,  by  charterers' acceptance 
at  three  months'  date,  and  the  balance  on  the 
unloading  and  delivering  of  the  cargo,  by  ap- 
pioved  bills  on  London  at  two  months'  date,  or 
cash  ;  "  the  master  to  sign  bills  of  lading  at  such 
rates  of  freight  as  may  be  required  by  tlie  agents 
of  the  charterers,  without  prejudice  tothis  charter- 
party  ;  and  the  owners  to  have  an  absolute  lien 
upon  the  cargo  for  the  recovery  of  aU  freight, 
dead  freight,  demurrage,  &c.,  due  to  the  ship 
under  this  charteri)arty."  By  another  memo- 
rantlum,  indorsed  on  the  above,  Singapore  Wixs 
substituted  for  China  ;  and  it  was  agreed  that,  oii 
delivery  of  the  cargo  in  Singapore,  the  freighters' 
agent  there  should  have  the  oj)tion  of  loading  the 
ship  for  London  or  Liverpool,  or  for  China  ;  that, 
in  the  event  of  the  vessel  icturning  from  Sing.a- 
pore,  the  freight  for  the  round  should  be  3.375/. 
in  full  ;  that  should  the  vessel  jiroceed  to  China, 
the  freighters  should  pay  an  additional  freight  of 
31.y.  per  ton  on  the  homeward  cargo  from  thence, 
for  the  privilege  of  carrying  intermediate  freight 
from  Singapore  to  China,  and  an  acceptance  at 
three  months  for  900/.,  on  the  shiji's  sailing  from 
Liverpool,  was  substituted  for  SOU/.  The  ship 
was  laden  by  the  charterers  chiefly  as  a  general 
ship,  but  they  shii)ped  on  their  own  account 
goods  for  which  the  master  signed  bills  of  lading, 
making  the  goods  deliverable  at  Singapore  to 
JM.  &  Co.,  or  assigns,  paying  freight  as  per  margin. 
In  the  margin,  the  freight  (in  the  aggiegaie 
190/.  12.».)  was  declared  to  be  "payable  in  Liver- 
])Ool  one  month  after  sailing  of  vessel  lost  or  not 
lost."  The  vessel  saileil  from  Liverpool  on  the 
21st  of  February,  1850,  and  the  charterers  gave 
their  acceptance  at  three  months  for9(»0/.,  which 
became  due  on  the  23rd  of  Jlaj',  and  was  dis- 
honoured : — Held,  that  the  owners  had  a  lien 
upon  the  goods  so  shipped  by  the  chatterers,  for 
the  amount  of  the  l>ill  of  lading  freiglit,  as  against 
the  consignees  (M.  &  Co.),  who  jiad  advanced 
money  to  the  consignors  upon  the  shijunent,  but 
not  for  the  900/.  Gilkhon  v.  Middlcton,  2  C.  li. 
(N.s.)  134  ;  20  L.  J.,  C.  P.  209. 

By  a  charterparty  between  Dc  M.  and  the  ship- 
owner, coals  were  shipped  from  a  home  port  to 
Alexamlria,  and  niad(;  deliviMablc  to  order  or 
assigns;  and  it  was  stipulated  that  the  freight 
should  be  (laid  "oti  loading  and  ri^dil  delivery  of 
the  cargo,  less  advances  in  cjish  at  current  rale* 
of  exchange;  one-half  of  the  freiglit  to  be  ad- 
vanced by  freighter's  acceptance  at  liiree  montlw, 
on  signing  bills  of  lading  ;  owner  to  insure  the 
amount,  and  deposit  with  the  charteicr  the  club 
jiolicy,  and  to  guarantee  the  same."  The  accept- 
ance having  been  given,  the  shipowner's  agent 
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indorsed  the  bill  of  ladin,<j  thus  :  "  Heceived  on 
account  of  the  within  freitrht,  301^.  lis.  Qd.,  as 
per  charterparty."  On  the  ship's  arrival  at  Alex- 
juulria.  the  purchaser  of  the  coal,  and  to  whom 
l)e  J[.  had  indorsed  the  bills  of  ladin.L?,  intimated 
that  he  was  prejiared  to  jiay  the  balance  of  the 
freight  remaining  unpaid  after  deducting  'SOIL 
1 7s^G(L,  and  applied  for  delivery  of  the  cargo ; 
but  the  master 'having  heard  that  De  M.  hail 
suspended  payment,  refused.  Tiie  demand  was 
made  on  the  Gth  of  January,  ISG-t,  but  the  bill 
•was  not  due  till  the  3rd  of  February  : — Held, 
that  the  shipowner  had  no  lien  on  the  cargo  in 
respect  of  the  amount  represented  by  the  bill  of 
exchange  :  and  that  the  damages  were  the  amount 
of  the  bills,  and  such  further  sum  as  represented 
the  loss  sustained  by  the  detention  of  the  goods. 
Tdinracov.  Simpson,  1  H.  &  K.  374  ;  35  L.  J.,  C.  P. 
I'JO  ;  L.  R.  1  C.  P.  363  ;  11  Jur.  (N.S.)  926  ;  14 
L.  T.  893  ;  14  W.  R.  37G— Ex.  Ch. 

And  sec  cases  supra,  col.  414,  as  to  dishonoured 
biUs. 

Approved  Bills.] — A  shipowner  having  a 

lien  on  goods  until  the  delivery  of  approved  bills 
for  freight,  took  a  bill  of  exchange  in  payment, 
and  objected  to  it  at  the  time,  but  afterwards 
negotiated  it : —  Held,  that  such  negotiation 
amounted  to  an  approval  of  the  bill,  and  that  he 
thereby  lost  his  lien  on  the  goods.  Hurncttstle  v. 
Farran,  3  B.  &  Aid.  497  ;  2  Stark.  590  ;  22  R.  R. 
461. 

Until  Delivery  of.] — Where  the  owner  of 

a  ship  covenanted  to  let  her  to  freight,  and 
<leliver  the  cargo  in  good  order  and  condition, 
and  the  freighters  covenanted  to  pay  freight  on 
safe  delivery  of  the  cargo,  one-third  in  cash,  and 
the  remaining  two-thirds  by  approved  bills  of 
exchange  at  four  months'  date  : — Held,  that  the 
delivery  of  the  cargo  and  payment  of  freight 
were  concomitant  acts,  and  that  the  owner  had 
a  lien  on  the  cargo  till  he  was  satisfied  for  the 
amount  of  freight  remaining  due.  Yates  v. 
ItaUstori,  2  Moore,  294  ;  19  R.  R.  524. 

And  where  the  owner  covenanted  to  deliver 
the  cargo  agreeably  to  bills  of  lading,  and  the 
freighters  covenanted  to  pay  one-third  in  cash 
on  arrival,  and  the  remainder  on  delivery  of  the 
cargo,  by  good  bills  of  exchange  at  four  months' 
date  ;  and  the  captain  landed  the  goods  in  his 
own  name,  and  offered  them  to  the  freighter  at 
one  delivery,  on  receiving  the  stipulated  freight  : 
— Held,  that  the  owner  had  a  lien  on  them  until 
such  bills  of  exchange  were  produced  by  the 
freit;hter.  Yates  v.  Meanell,  2  Moore,  297  ;  19 
R.  R.  527. 

A.,  as  owner  of  a  ship,  covenanted  with  B.,  the 
freighter,  for  a  vo^'age  from  London  to  Bahia, 
there  to  receive  a  full  cargo,  and  to  proceed  to 
the  first  port  in  the  English  channel,  where, 
on  her  an-ival.  notice  should  be  given  to  the 
freighters,  from  whom  orders  should  be  received, 
at  what  port  the  cargo  should  be  delivered 
according  to  bills  of  lading.  B.  covenanted  to 
put  a  full  cargo  on  board,  and  to  pay  freight  at 
•certain  rates  per  ton,  viz.  300L  in  cash  on  the 
day  the  vessel  should  be  reported  inward  at  the 
■custom-house,  and  the  remainder  by  good  bills, 
payable  in  London,  at  two  mijnths  after  date, 
from  the  day  on  which  the  delivery  should  be 
•completed.  A.  bound  the  vessel  and  freight,  and 
B.  the  merchandise  to  be  taken  on  board  her,  for 
due  performance.  The  vessel  shipped  a  cargo 
for  the  freighter  at  Bahia.  together  with  other 


merchandise  consigned  to  other  persons  in  London. 
By  the  bill  of  lading,  the  freighter's  goods  were 
to  be  delivered,  on  his  paying  freight  for  the 
same,  as  per  chartciparty.  The  vessel  having 
arrived  in  London,  the  owner  delivered  the  goods 
to  the  different  consignees,  on  their  paying 
freight  reserved  by  bills  of  lading,  at  a  less  rate 
than  that  stipulated  by  the  charterparty.  The 
owner  refused  to  deliver  the  freighter's  cargo, 
without  payment  of  the  freight  due  under  the 
charterparty  : — Held,  that  he  was  entitled  to 
detain  it  for  the  hire  of  the  vessel,  as  the  delivery 
of  the  goods  and  the  payment  of  fi-eight 
were  concomitant  acts,  and  that  if  the  master 
unshipped  the  whole  of  the  cargo,  the  delivery 
would  be  complete,  and  that  the  freighter  should 
then  pay  for  and  deliver  bills  for  the  amount  of 
the  freight,  as  stipulated  by  the  charterparty. 
Tate  v.  Meeh,  2  Moore,  278  ;  19  R.  R.  518. 

c.    Against  Indorsee  or  Assignee  of  Bill  of 
Lading. 

Time  of  Payment.] — Where  freight  is  made 
payable  by  a  bill  of  lading,  according  to  the 
terms  of  a  cliarter];arty,  which  stipulates  for 
payment  of  freight  ten  days  after  delivery  of  the 
cargo,  the  owner  has  no  lien  on  the  cargo  for  the 
freight.  Lucas  v.  Nuckells,  4  Ring.  729  ;  2  Y.  &  J. 
304^^;   1  M.  &  P.  783— Ex.  Ch. 

Reference  to  Charterparty — Effect  of.] — In  a 
bill  of  lading,  where  freight  is  made  payable  "  as 
per  charterparty,"  this  reference  incorporates 
into  the  bill  of  lading  all  the  clauses  in  the 
charterparty  which  relate  to  the  amount  of  freight, 
but  only  for  the  purpose  of  computing  the  amount 
of  fi'eight,  not  for  the  purpose  of  transferring  to 
the  holder  of  the  bill  of  lading  the  benefit  of 
covenants  found  in  the  same  clauses  of  the 
charterparty,  but  not  affecting  the  amount  of 
freight.  T/ie  Norway,  Br.  &  Lush.  226.  See  S.  C. 
in  P.  C,  ante,  cols.  427,  432. 

Where  a  charterparty  stipulated  for  lump 
freight,  "  the  master  guaranteeing  the  ship  to 
carry  3,000  tons  on  a  draught  of  twenty-six  feet 
water,  or  to  forfeit  freight  in  proportion  to  the 
deficiency,"  and  the  ship  could  not,  and,  in  fact, 
did  not,  carry  a  cargo  of  3,000  tons  : — Held,  that 
an  assignee  of  a  bill  of  lading  for  such  cargo 
making  freight  payable  as  "  per  charterparty," 
had  no  cause  of  action  against  the  ship  in  respect 
of  the  master  fraudulently  guaranteeing,  &c.  lb. 

By  the  terms  of  a  charterparty  the  cargo  was 
made  deliverable  on  freight  being  paid  as  follows  : 
'•  The  ship  to  have  a  lien  on  cargo  for  freight  ; 
3Z.  10*.  per  ton  of  fifty  cubic  feet  to  be  paid  to 
captain  or  his  agents  on  right  and  true  delivery 
at  port  of  discharge."  The  charteier  shipped  a 
portion  of  the  cargo  under  a  bill  of  lading,  which 
stated  freight  to  be  payable  as  per  charterparty  : 
— Held,  that  the  rate  of  freight  only  was,  and 
not  the  terms  as  to  the  lien  mentioned  in  the 
charterparty  were,  incorporated  in  the  bill  of 
lading,  and  that,  therefore,  the  shipowner  had  no 
lien  as  against  a  bona  fide  indorsee  for  value  of  such 
bill  of  lading  for  the  whole  chartered  freight,  but 
only  for  the  freiglit  due  on  the  goods  mentioned 
in  the  bill  of  lading.  Fry  v.  Chavfeved  Mercan- 
tile Bank  of  Iiulla,  London,  and.  C/tlna,  35  L.  J., 
C.  P.  306  ;  "L.  R.  1  C.  P.  689  ;  14  L.  T.  709  ;  14 
W.  R.  920. 

Notice  of  Terms  of  Charterparty.] — Where 
freight  was  agreed  to  be  paid  for  the  use  or  hii'e 
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of  the  ship  at  a  certain  rate  per  ton  for  a  voyage 
out  and  home,  in  manner  following,  viz.  a 
certain  sum  in  advance  on  the  ship's  clearing  out- 
1  wards,  and  the  residue,  half  in  cash,  and  half  in 
approved  bills,  irpon  the  delivery  of  the  homeward 
cargo  ;  and  the  o^^^ler  appointed  a  master  at  the 
request  of  the  charterer,  who  executed  a  bond, 
conditioned  for  the  faithful  performance  of  the 
master's  duty  ;  and  also  instructed  the  master  to 
be  careful  to  sign  all  bills  of  lading  with  the 
clause  "  freight  payable  as  per  charterparty  "  ; 
and  the  ship  was  consigned  to  C.  &  Co.  in  Calcutta, 
by  whom  she  was  put  up  for  her  homeward  voy- 
age as  a  general  ship,  and  different  merchants 
shipped  goods  by  her  ;  C.  &  Co.  taking  for  home- 
ward freight  bills  payable  sixty  days  after  the 
delivery  of  the  cargo,  and,  a  new  master  having 
been  appointed  by  them,  in  conjunction  with  the 
former  master,  signed  bills  of  lading  with  the 
clause  "paying  freight  agreeably  to  freight  bill"  ; 
and  the  freight  bills  were  made  payable  in  London 
to  B.  &  Co.,  to  whom  the  charterer  was  indebted 
for  advances  on  the  outward  cargo,  and  who,  as 
well  as  C.  «fc  Co.,  were  cognizant  of  the  terms  of 
the  charterparty : — Held,  that  the  owner  of  the 
ship  had  a  lien  on  these  goods  to  the  extent  of 
the  homeward  freight.  Fitith  v.  Fast  India  Co., 
4  B.  &  Aid.  630  ;  23  R.  R.  423. 

C.  &  Co.  also  put  on  board  the  ship  goods  pur- 
chased by  them  on  account  of  the  charterer  ;  but 
he  being  indebted  to  them  and  B.  &;  Co.,  their 
agents,  those  goods  were,  by  the  bill  of  lading, 
consigned  to  B.  &  Co.  : — Held,  that  as  between 
the  owner  of  the  ship  and  B.  &  Co.,  the  goods 
were  to  be  considered  as  the  goods  of  the  charterer, 
and  liable  to  the  o'mier's  lien  on  theui  for  the 
freight  due  by  the  charterparty.     Ih. 

Where  indorsees  of  a  bill  of  lading  are  also  the 
charterers  of  a  ship,  they  are  bound  by  a  stipula- 
tion as  to  lien  in  the  charterparty.  McLean  v. 
Flpming,  L.  R.  2  H.  L.  (Sc.)  128  ;  25  L.  T.  317  ; 
1  Asp.  M.  c.  \m. 

The  goods  of  a  shipper  in  a  general  ship  are 
not  aflFected  by  a  clause  in  a  charterparty  of 
which  he  ha.s  no  notice  or  knowledge,  giving  the 
shipowner  lien  on  all  cargo  and  freight  for 
arrears  of  hire  due  under  the  charterparty.  The 
Storm)way,  51  L.  J.,  Adm.  27  ;  40  L.  T.'773  ;  4 
Asp.  M.  C.  529. 

By  a  charterftarty  which  was  negotiated  by  A., 
as  agent  of  B.,  the  charterer  (B.)  engaged  to  pay 
a  luin|)  freight  of  735/.  for  a  voyage  to  the  coast 
of  Africa  and  back  to  London,  in  casli,  on  the 
correct  delivery  of  I  lie  return  cargo,  and  the 
cliarterparty  contained  the  following  clause  : 
"  The  master  to  sign  l<i!Isof  lading  at  any  rate  of 
freight,  without  prejudice  to  the  charter."  B. 
shii)ped  oil  on  his  own  account  for  London,  for 
wliich  the  master  signed  a  bill  of  lading  making 
the  oil  deliveral)Ie  to  A.,  or  assigns,  "  he  or  they 
]iaying  ficighl  for  the  goods  as  usual."  'J'liis  bill 
nflading  H.  indoised  to  A.  in  part  payment  of 
advances  made  Vjv  him  on  the  purciiase  of  the 
outward  cargo  : — Held,  that  A.,  having  notice  of 
the  terms  of  the  charterparty,  the  f)VVMer  was 
entitled  to  a  lien  on  the  oil  for  the  entire  cliarler 
frci-lit.  Krrn  v.  Dedandrs,  10  C.  B.  (N.S.)  205  ; 
:'.u  L.  .J.,  (;.  p.  297  ;  8  Jur.  (N.S.)  194  ;  5  L.  T. 
319. 

Complete  Delivery.] — Where  several  goods  be- 
longing to  one  owner  arc  carried  the  same  voyage, 
a  delivery  of  part  floes  not  defeat  the  lien  ui>iin 
the  remainder  for  the  whole  freight.  I'.ut  if 
there  are  two  contracts  to  carry  with  difEerent 


termini  to  the  voyage  in  each  contract,  no  lien 
attaches  for  freight  under  the  one  contract  upon 
goods  shipped  under  the  other  and  improperly 
detained  on  board  by  the  carrier.  Goods  are 
divested  of  a  lien  by  a  complete  delivery.  Bernat 
V.  Pirn,  1  Gale,  17. 


Taking  Bills  of  Exchange.]- 
cols.  414,  43'J. 


-See  cases  ante, 


No  Notice  of  Terms  of  Cliarterparty— Bill  of 
Lading  Freight.] — As  against  assignees  or  con- 
signees, who  have  purchased  or  made  advances 
on  the  faith  of  the  bill  of  lading  without  notice, 
the  shipowner  can  only  retain  for  the  freight 
mentioned  in  the  bill  of  lading.  Gilkison  v.  Jlid- 
dleton,  2  C.  B.  (N.S.)  134  ;  26  L.  J.,  C.  P.  209. 

A  ship  was  chartered  for  a  particular  voyage 
for  a  gross  sum,  by  way  of  freight.  The  captain 
signed  bills  of  lading  for  the  cargo  (which  was- 
the  property  of  and  consigned  to  a  third  person), 
specifying  a  rate  of  freight  amounting  to  a  less 
sum  than  that  mentioned  in  the  cliarterparty  : — 
Held,  that  the  shipowner  had  no  lien  on  the 
cargo  beyond  the  freight  specilied  in  the  bills  of 
lading.  Mitchell  v.  Soaife,  4  Camp.  298  ;  16  R.  R. 
795. 

S.  and  W.  chartered  a  ship  from  Liverpool  to 
Calcutta  and  home  for  7,000/.  "  The  freight  to 
be  paid  1,250/.  on  vessel  clearing  from  Liverpool, 
and  1,000/.  on  delivery  of  the  outward  cargo  at 
Calcutta,  the  remainder  in  cash  two  months  from 
the  vessel's  report  inwards,  and  after  right 
delivery  of  the  cargo,  or  under  discount  at  5  per 
cent,  per  annum  at  freigliter's  option.  The 
master  to  sign  bills  of  lading  at  any  rate  of 
freight  requiretl  without  prejudice  to  this  charter- 
party.  The  owners  of  the  ship  to  have  an  absolute 
lien  on  the  cargo  for  all  freight,  deail  freight  and 
denmrrnge."  There  were  provisions  for  payment 
of  the  freight  in  cash  on  delivery  of  the  cargo,  if 
the  cargo  was  delivered  abroad.  S.  ami  C,  who 
were  the  charterers'  agents  at  Calcutta,  liaving 
made  advances  to  disburse  the  ve.ssel,  shipped  a 
(piantity  of  linseed,  for  which  the  captain  signed 
bills  of  lading  deliverable  to  their  order  or  assigns 
on  payment  of  freiglit  at  5.v.  jier  ton,  the  current 
rate  being  5/.  lO.v.  Against  this  sliipment  S.  and 
C.  drew  a  bill  of  exchange,  and  indorsed  and 
delivered  it  together  with  the  bill  of  lading  for 
value  : — Held,  that  assuming  the  charterparty  to 
luive  created  a  lien  for  the  charterparty  freight 
as  against  the  charterers,  a  bona  fide  indoisee  of 
the  bill  (jf  hiding,  without  notice  of  the  chart er- 
])arty,  was  entitled  to  the  linseed  on  jiaymcnt  of 
the  bill  of  lading  freight.  Fodcr  v.  Cullnj,  3 
H.  &  N.  705  ;  28  L.  J.,  Kx.  81. 

Freight  Payable  One  Month  after  Sailing.]— 
Goods  were  sliipped  by  S.  i^  Co.  from  Glasgow  to 
r^ima,  under  a  liill  oi'  lading,  l>y  which  freight 
was  to  be  paid  by  the  shippers  "one  month  after 
sailing,  ship  lost  or  not  lost."  The  goods  were 
consigned  by  S.  it  Co.  to  the  defendant  for  sale, 
and  tTie  bill  of  lading  was  handed  by  S.  A:  Co.  to 
him  for  value.  S.  \.  (,'o.  made  default  in  paying 
the  freight,  and  the  master,  under  instructions, 
from  the  shi[)0\vner8,  refused  to  deliver  up  the 
goods  to  the  agents  of  the  defendant  at  Lima 
without  i)ayment  of  the  fieighl,  claiming  a  lien 
upon  them  : — Meld,  that  the  shipowiieis  had  a 
lien  upon  the  goods  for  the  fn'ight  payable  by 
tint  liill  of  ladinu  as  against  the  defendant.  Nrislt 
V.  (imkom,  M  Kl.  &  Bl.  505  ;  27  L.  J.,  (J.  B.  16 
4  Jur.  (N.S.)  49. 
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Custom— Payment  at  Port  of  Shipment.] — 
doods  WDiv  filiipped  at  J^ivcrixxil  for  Sydney. 
By  ;i  bill  of  lading:  the  floods  were  made  deliver- 
able to  the  sliippei's  order  or  assigns,  "he  or  they 
|)aying  freight  for  the  goods  here,  as  per  margin  "  ; 
?md  in  the  margin  the  stated  amount  for  freight 
was  made  payable  in  Liverjiool  to  M.  (who  was 
KOt  the  shipowner)  one  month  after  the  sailing  of 
the  vessel : — Held,  that,  as  against  an  indorsee  for 
value  of  the  bill  of  lading  the  master  could  not 
detain  the  goods  at  the  port  of  delivery  on  the 
ground  of  noni)ayment  of  the  freight,  although 
the  jury  found  that,  by  the  usage  of  Liverpool, 
the  shipowner  does  not  lose  his  lien  for  the  freight 
l)y  making  it  payable  at  the  port  of  shipment. 
A7;vA«crV.  Vt'n'v.'^,  12  Moore,  P.  C.  3(51  ;  5  Jur. 
<X.s.)  3>J.5  :  7  W.  R.  45.5. 

vSueh  a  local  usag'^  cannot  bind  a  bona  fide 
ln)lder  for  value  without  notice.     Jh. 


d.  "Waived,  Suspended  or  Lost. 

Delivery — Landing.] — Where  consignees  do 
jiot  appear  to  claim  goods  at  the  i>ort  of  ilischarge 
und  there  is  no  suitable  warehouse  : — Semble, 
that  the  master  may  still  land  the  cargo  without 
losing  his  possession  and  control  over  it  (placing 
the  goods  in  a  warehouse  belonging  to,  or  hired 
for,  his  owners),  and  so  preserve  his  lien.  J/yr.v- 
k'-Blancli  V.  Wihon,  42  L.  J.,  C.  P.  70  :  L.  R. 
S  C.  P.  227  ;  28  L.  T.  415  ;  1  Asp.  M.  C.  G05. 

Contract  at  Variance  with.  ] — A  shipowner  has 
a  lien  upon  a  cargo  for  freight  (i.e.  for  the 
carriage,  conveyance  and  delivery  of  goods),  but 
such  lien  is  destroyed  by  his  entering  into  a  con- 
tract at  variance  with  that  lien  ;  as  where  he,  by 
contract,  agrees  to  be  paid  after  delivery  of  the 
cargo,  and  not  at  the  time  of  delivery.  Walker 
V.  Xirchner,  11  Moore,  P.  C.  21. 

A  bill  of  lading  contained  this  form,  "  Freight 
for  the  same  goods  to  be  paid  by  the  shippers  ;  " 
and  in  the  margin  of  the  bill,  "  Freight  payable 
one  month  after  sailing,  ship  lost  or  not  lost." 
The  owner  of  the  ship,  on  her  arrival  at  her  des- 
tination, claimed  a  lien  on  the  goods  for  the 
freight,  and  refused  to  deliver  the  goods  to  the 
consignees  until  the  freight  had  been  paid  : — 
Held,  that  the  shipowner  had  no  lien  on  the 
goods  consigned,  as  the  sum  claimed  was  not 
freight,  properly  so  called,  and  vfiis  concluded  by 
the  contract  which  stipulated  for  a  payment  to 
be  made  in  lieu  of  freight,  and  to  be  made  at  a 
fixed  period,  having  no  reference  to  the  deliveiy 
of  the  goods.     lb.     See  also  cases,  ante,  col.  237. 

Part  Taken  on  Part  Payment.] — The  lien  of  a 

shipholder  for  freight  being  entire,  is  not  lost  or 
waived  by  allowing  part  of  the  goods  to  be  taken 
away  on  payment  of  a  portion  only  of  the  freight, 
without  some  express  contract  with  the  express 
or  implied  authority  of  the  shipowner.  Perez  v. 
Also;p,  3  F.  &  F.  188. 

5.  Assignment. 

Freight  to  he  Earned.] — An  assignment  by  the 
owners  of  a  ship  of  freight  to  be  earned  is  good. 
Douglas  v.  Russell,  1  Myl.  &  K.  488. 

A  shipowner  assigned  to  B.  the  freight  earned 
and  to  be  earned  by  one  of  his  ships,  and  after- 
wards chartered  her  to  C,  for  a  voyage  to  S. 
The  outward  freight  was  paid  to  A.,  before  the 
ship  sailed.  The  charterparty  afterwards  was 
delivered  to  B.,  by  A.'s  direction,  and  B.  gave 


notice  of  the  assignment  to  C.  Afterwards, 
but  before  the  ship  returned,  A.  became  bank- 
rupt : — Held,  that  the  homeward  freight  was  not 
in  A.'s  order  and  disjKisition  at  his  bankruptcy  ; 
and,  therefore,  that  B.  was  entitled  to  it.     lb. 

Order  and  Disposition.] — Under  a  charterparty, 
entered  into  by  a  brokei-,  on  behalf  of  the  owner 
of  a  vessel,  whose  name  ilid  not  appear  on  the 
charterparty,  the  freight  was  to  be  paid  to  the 
broker,  on  behalf  of  the  owner.  The  owner 
assigned  the  freight  to  A.,  who  gave  notice  of  the 
assignment  to  the  broker,  but  not  to  the  lords  of 
the  treasury,  by  whom  the  freight  was  to  be 
paid  : — Held,  that  after  such  assignment  and 
notice,  the  freight  was  no  longer  in  the  order  and 
disposition  of  the  owner,  and  consequently  did 
not,  on  his  subsequently  becoming  bankrupt,  pass 
to  his  assignees  : — Hekl,  that  the  money  due  to 
the  charterparty  was  not  in  his  order  and  dis- 
position at  his  bankruptcy.  Gardners.  Lachhin, 
4  Myl.  &  G.  129  ;  8  L.  J.,  Ch.  82  ;  2  .Jur.  412, 
10.56.  And  see  S.  C,  6  Sim.  407,  on  motion  for 
an  injunction. 

Sub-charter — Notice.] — A  shipowner  on  the 
2<)th  March.  1857,  chartered  his  ship  to  A.  for  a 
voyage  to  Hong  Kong.  The  freight  was  payable 
"  by  approved  bills  on  London,  at  three  months' 
date,  or  cash  under  discount,  following  the 
delivery  of  a  certificate  to  the  charterers,  signed 
by  the  consignees,"  of  the  delivery  of  the  cargo. 
On  the  24th  JIarch  the  shipowners  assigned  the 
freight  to  C.  who  gave  no  notice  to  A.  until  Novem- 
ber following.  It  turned  out  that  on  the  23rd 
March  A.  had  sub-chartered  the  ship  to  B.,  whose 
agent  at  Hong  Kong  had  paid  the  freight  to  the 
agent  there  of  the  shipowner  :— Held,  that  A. 
was  liable  to  C.  for  the  freight,  and  that  C.'s 
laches  in  giving  notice  had  not  deprived  him  of 
his  rights.     Young  v.  Lindsay,  27  Beav.  405. 

Priorities — General  and  Particular  Assignee.] 

— The  assignee  of  a  particular  freight  who  gives 
to  the  charterers  notice  of  his  security,  is  entitled 
in  priority  to  the  general  assignee  of  all  freight 
to  be  earned  by  the  same  ship,  who  is  prior  in 
date,  but  gives  no  notice,  and  takes  no  steps  to 
enforce  his  mortgage  until  after  the  particular 
assignee  has  given  notice  to  the  charterers,  and 
the  cargo  has  been  in  part  discharged.  Brown  v. 
Tanner,  L.  R.  2  Eq.  806  ;  12  Jur.  (N.S.)  791  ;  14 
L.  T.  825;  14  W.  R.  911. 

Sale  of  Ship.] — The  right  to  freight  is  inci- 
dental to  the  ownership  of  the  vessel  which  earns 
it,  and  therefore  a  transfer  of  a  share  in  a  ship 
passes  the  corresponding  share  in  the  freight, 
under  an  existing  charterparty,  without  the  men- 
tion of  the  word  "freight."  Lindsay  y.  G'lhhs, 
22  Beav.  522  ;  2  Jur.  (n"[s.)  1039  ;  4  W.  R.  788. 

In  equity  an  assignment  of  freight  to  be  earned 
is  valid.     lb. 

A  ship  was  chartered  by  her  owner.  After- 
wards, in  June,  1854,  he  sold  twenty-four  shai'cs 
of  the  ship  to  A.,  and  the  remaining  forty  shares 
to  B.,  and  in  December  he  assigned  the  freight  to 
C.  A.  registered  before,  and  B.  after  C.'s  assign- 
ment ;  but  C.  gave  the  first  notice  to  the 
charterers  : — Held,  that  C.'s  right  to  the  freight 
had  priority  over  B.,  but  not  over  A.     lb. 

One  who  is  interested  in  the  freight  alone 
saved  from  the  ship  held  liable  to  contribute  his 
proportion  of  the  expenses  incurred  by  the  ship 
in  earning  the  freight.     lb. 
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Right  to  Freight  earned  after  Sale.] — See 
Hill,  Ex  jjarte,  ante,  col.  153. 

Fraud  —  Partnership  —  Taking  Accounts.] — 

Equitable  assignnifiit  by  A.,  shiiiowner,  to  C. 
of  charterparty  freight  payable  by  B.,  tiie  char- 
terer ;  not  disclosing  an  agreement  by  which  A. 
was  a  partner  with  B.  for  the  voyage  and  liable 
in  account  for  losses.  The  adventure  turned  out 
a  loss.  B.  claimed,  as  against  C,  to  balance  the 
accounts  of  profit  and  loss,  as  he  would  have 
been  entitled  to  do  with  A.  had  the  charterparty 
not  been  assigned  : — Held,  that  in  equity  he  was 
entitled  to  do  so.  Jfanglesv.Dij:on,'dH..  L.  Gas.  702. 

By  Managing  Owner.] — Managing  owner  has 
no  power  to  assign  freight  to  secure  private  debt. 
Guiuii  V.  Trash,  supra,  col.  57. 

By  Master.] — The  master  has  no  power  to 
assign  freight.     The  Sir  Henry  Webh,  13  Jur.  639. 

Co-owners— Assignment  of  Share  of  Freight 
by  some— Deduction  of  Expense  of  Earning.]  — 
The  wages  of  the  captain  and  seamen  of  a  ship, 
being  the  expenses  which  produce  the  income 
thereof,  are  proper  deductions  to  be  made  from 
the  gross  freight,  as  between  the  part  owners  of 
the  ship  and  the  assignees  of  the  freight  belonging 
to  the  other  co-owners.  Lindmy  v.  Gihhs,  28 
L.  J.,  Ch.  692  ;  5  Jur.  (N.s.)  376  ;  7  W.  R.  320— 
L..JJ. 

Direction  to  Agent  to  pay  out  of  Freight  a 
Specific  Bill  Subsequent  Direction  to  pay  other 
Bills — Priorities.] — Where  the  purchaser  of  a 
ship  gave  three  bills  in  payment,  and  instructed 
bis  agent  to  pay  the  amount  of  the  first  out  of 
the  freight  of  the  ship,  and  afterwards  sent  a 
■written  order  to  satisfy  out  of  the  freiglit  the 
amount  of  any  current  bill  given  in  payment  for 
the  vessel  : — ^^Held,  that  the  latter  should  not 
supersede  the  former  direction,  which  created  a 
priority  over  the  holders  of  the  other  bills.  Mdn 
V.  Waiton,  2  Y.  &  C.  C.  C.  354  ;  7  Jur.  892. 

Payment  of  Freight  on  Assignment.]  —  Srr 
3. 1'AYMKNT  ;  ii.  Ox  Assignment,  supra,  col. 392. 

Payment  of  Bottomry  Debt  out  of  Proceeds  of 
Ship  -Freight  not  being  brought  in.] — See  Tlie 
J'rrrij,  ante,  i;nl.  218. 

Hypothecation  of  Freight.] — iS'^'cX.  Bottomry. 
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a.  Cliarterer — Cesser  Clansc.  446. 

b.  Consignees    and    Induisees    of    Bill    of 

Lafling,  451. 
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;i.   Time  and  Calculation  of  Days,  457. 

4.  PlacP,4rA. 
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6.  Cauxen  of  Belay. 

a.  Weather,  476. 

h.  Kot  producing  Bill  of  Lading,  479. 

c.  Strikes,  480. 

d.  Other  Cau.ses,  482. 

7.  Jiiite  of  Payment,  491. 

8.  Lien  fur,  491. 


9.  Practice. 

a.  Jurisdiction,  492. 
h.  Pleading.  493. 
See  also  XI.  Chabteepabty  ;    XII.  BlLL  OP 
Lading. 

1.  Liability  under  Contract. 
a.  Charterer — Cesser  Clause. 

Delay  in  Loading.] — By  a  charterparty  it  was 
agreed  that  a  ship  should,  with  all  convenient 
speed,  proceed  to  Sunderland,  and  that  the 
charterer  should  there  load  the  ship  in  regular 
turn  with  a  full  cargo  of  coals,  and  the  ship 
should  proceed  with  it  to  Kiel,  and  deliver  to 
freighter  or  assigns,  on  payment  of  freight  ; 
"  and,  that  the  charter  being  concluded  by  the 
charterer  on  behalf  of  another  party  resident 
abroad,  all  his  liability  should  cease  as  soon 
as  he  had  shipped  the  cargo"  : — Held,  that 
this  clause  only  exempted  the  charterer  from 
liability  accruing  after  the  loading  of  the  cargo  ; 
and  that  lie,  therefore,  remained  liable  for  delay 
in  loading,  although  he  had  ultimately  loaded  a 
full  cargo.  Christofferson  v.  Hansen,  41  L.  J., 
Q.  B.  217  ;  L.  R.  7  Q.  B.  .509  ;  26  L.  T.  547 :  20 
\V.  R.  626  ;  1  Asp.  M.  C.  305. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  go  to  a  certain  port  and  there  load 
from  the  charterer  a  cargo  "  in  the  customary 
manner,"  and  proceed  therewith  to  another  port 
and  deliver  the  same.  ..."  The  cargo  to  be 
discharged  in  ten  working  days,  commencing 
from  the  day  after  the  ship  had  got  into  h(;r 
proper  discharging  berth.  Demurrage  at  21.  per 
100  tons  register  per  day.  .  .  .  The  ship  to 
have  an  absolute  lien  on  cargo  for  freiglit  and 
demurrage,  the  charterer's  liability  to  any  clauses 
in  the  charter  ceasing  when  he  has  delivered  the 
cargo  alongside  ship  "  : — Held,  that  the  demur- 
rage and  the  lien  and  exemption  clauses  did  not 
api)ly  to  damages  by  undue  detention  of  the 
vessel  at  the  ptirt  of  loading.  Lochhnrt  v.  Falk, 
44  L.  J.,  Ex.  105  ;  L.  R.  10  Ex.  132  ;  33  L.  T.96  ; 
23  \V.  R.  753  ;  3  Asp.  M.  C.  8. 

"Loading  Excepted."] — A  charterparty  con- 
tained till"  toll<i\\iiig  clause  :  "This  charter  being 
concluded  by  the  charterers  on  behalf  of  anotlier 
party,  it  is  agreed  that  all  liability  of  the  former 
shall  cease  as  soon  as  theeargo  isshipiied,  loading 
exce|ited,  the  owners  and  inasler  of  the  vessel 
agr'eeing  to  rest  solrly  on  their  lien  on  the  cargo 
I'or  freight,  demurrage  and  all  other  claims,  and 
which  lien  it  is  hereby  agreed  that  they  siiall 
iiave"  : — Held,  that'' loading  excepted  "extended 
to  delay  in  loading,  and  was  not  contined  to  the 
loading  a  full  and  complete  cargo  ;  and  the 
charterers,  therefore,  remaine<l  lial)le for  the  delay, 
though  they  hadshijipcd  a  complete  cargo.  Lister 
V.  I  V/./t  Haanshcnini.  45  L.  J..  Q.  B.  495  ;  1  Q.  B.  1). 
269  ;  34  L.  T.  44(i';  24  W.  R.  395  ;  3  Asp.  M.  C.  145. 

No  Orders  given  as  to  Port  of  Discharge— Not 
safe  Port.]— 15.V  a  charterparty  the  ship  was, 
after  loading  a  full  cargo,  to  i)roceed  to  a  port  of 
cidl  for  orders,  to  be  forwarded  within  forly- 
eiglit  hours  after  notice  of  arrival  given  to  tho 
charterers,  to  diseiiarge  at  a  good  and  safe  port. 
Twelve  working  lay  days  to  be  allowed  tho 
frei^rhters  for  loading  the  ship  at  the  port  of 
loaiFing,  and  waiting  for  orders  at  the  port  o£ 
call,  and  fifteen  days  over  and  above  the  layinjr 
d.-iys  at  Ad.  per  ton  per  day.  Charterers'  liability 
to  cease  when  the  ship  was  loaded,  the  owners  ot 
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the  ship  to  have  .in  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight  anel  demurrage.  In 
an  action  by  the  shipowners  against  ,fche  cliar- 
terei-s  for  not  giving  orders  as  to  tho  pi'il  of 
discharge,  and  for  giving  orders  that  llie  ship 
should  proceed  and  discharge  at  a  i)ort  vk^hich  was 
not  a  safe  port  within  the  meaning  of  the  charter- 
p.^i-ty  : — Held,  that  iiiasmueh  as  delay  at  the 
port  of  call  was  provided  for  by  the  stipulation 
in  respect  of  demurrage,  the  charterers  were 
discharged,  whether  the  actual  damages  claimed 
were  covered  bv  the  owners'  lien  or  not.  French 
V.  Gcrber.  46  L.  J.,  C.  P.  320  :  2  C.  P.  D.  247  ; 
36  L.  T.  350  ;  25  W.  R.  355  ;  3  Asp.  M.  C.  574— 
C.  A. 

Reading    Bill    of  Lading  and    Charterparty 

Together.] — A  vessel  was  chartered  to  carry  a 
cargo  of  coals  from  Cardiff  to  Itouen.  The 
charterparty  provided  that  the  liability  of  the 
charterers  should  cease  "  when  the  ship  is  loaded 
and  advance  of  freight  with  demurrage  at  Cardiff 
paid."  "  Ship  to  have  a  lien  on  cargo  for  freight, 
dead  freight  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  construed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterers'  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty. 
Jiarwiclt  V.  Burnyeat,  36  L.  T.  250  ;  25  W.  R. 
395;  3  Asp.  M.  C.376. 

Securing  Berth.] — Where  the  charterer  refused 
to  name  a  substituted  dock  where  the  ship  coukl 
lie  in  safety  afloat  according  to  the  terms  of  the 
charterparty,  and  delay  ensued  in  discharging 
the  cargo : — Held,  that  he  became  liable  to 
demurrage  and  charges  for  unloading.  Balil  v. 
Donldn  or  JS'eUon,  50  L.  J.,  Ch.  411  ;  6  App.  Cms. 
38  ;  44  L.  T.  381  ;  29  W.  R.  543  ;  4  Asp.  M.  C. 
392— H.  L.  (E.) 

Cesser  Clause — Detention  at  Port  of  Loading 

—Lien.] — By  a  charterjiarty  it  was  stipulated 
that  the  shii>  should  proceed  to  a  loading-berth 
at  the  port  of  loading,  and  there  receive  on  board 
a  full  and  complete  cargo,  and.  being  so  loaded, 
should  proceed  to  the  port  of  discharge,  "  All 
liability  of  charterers  to  cease  on  completion 
of  loading,  provided  the  value  of  the  cargo  is 
sufficient  to  satisfy  the  lien  which  is  hereby 
given  for  all  freight,  dead  freight,  demurrage 
and  average  (if  any)  under  this  charterparty  " 
— "  To  be  loaded  as  customary  .  .  .  and  to  be 
discharged  as  customary  at  the  average  rate  of 
not  less  than  100  tons  per  working  day  from  the 
time  the  ship  is  in  berth  and  ready  to  be  dis- 
charged, and  notice  thereof  has  been  given  by 
the  master  in  writing.  Demurrage  to  be  at  the 
rate  of  201.  per  day  "  : — Held,  in  an  action  by 
the  shipowners  to  recover  damages  for  undue 
detention  of  the  ship  at  the  port  of  loading,  that 
the  stipulation  as  to  the  cesser  of  the  charterers' 
liability  did  not  apply  to  liability  for  damages 
for  detention  at  the  port  of  loading,  for  the  cesser 
of  the  charterers'  liability  must  be  taken  to  be 
co-extensive  with  the  lien  created  by  the  charter- 
party  ;  and,  upon  the  true  construction  of  the 
charterparty,  the  shipowners  had  no  lien  in 
respect  of  such  damages,  "demurrage"  under 
the  charterparty  not  being  ap'  )licable  to  the 
port  of  loading.  Luclthait  v.  Falh  (L.  R.  10 
Ex.  132)   followed   and   approved.     Xiu,nlop   v. 


Balfovr,  61  L.  J.,  Q.  B.  354  ;  [1892]  1  Q.  B.507; 
66  L.  T.  455  ;  40  W.  R.  371  ;  7  Asp.  M.  C.  181 
— C.  A. 

Charterer  Protected.] — A  charterparty,  by 
which  it  was  agreed  that  the  cargo  should  be 
loaded  and  discharged  with  all  despatch,  con- 
tained the  following  clause  :  "  The  charterers' 
liability  on  this  charter  to  cease  when  the  cargo 
is  shipped  (provided  the  same  is  worth  the  freight 
on  arrival  at  the  port  of  discharge),  the  captain 
having  an  absolute  lien  on  it  for  freight,  dead 
freight  and  demurrage,  which  he  or  owners  shall 
be  bound  to  exercise."  The  charterers  having 
shipped  a  cargo  worth  the  freight  on  arrival  at 
the  port  of  discharge  : — Held,  that  they  were 
protected  by  the  clause  from  liability  to  the  ship- 
owner for  not  loading  the  ship  in  due  time 
according  to  the  charter.  Bannister  v.  Bredauer, 
3(5  L.  J.,  C.  P.  195  ;  L.  R.  2  C.  P.  497  ;  16  L.  T. 
418  ;  15  W.  R.  840.  But  see  CllnU  v.  Radford, 
infra. 

By  a  charterparty  it  was  stipulated  that  the 
ship  should  proceed  to  a  loading-place  at  the 
port  of  loading,  and  load  "  in  the  usual  and 
customary  manner  "  a  full  and  complete  cargo, 
and  therewith  proceed  to  a  port  of  discharge, 
"  the  cargo  to  be  unloaded  at  the  average  rate 
of  not  less  than  100  tons  per  working  day — or 
charterers  to  pay  demurrage  at  the  rate  of 
4(^.  per  ton  register  per  diem — the  charterers' 
liability  under  this  charterparty  to  cease  on 
the  cargo  being  loaded,  the  owners  having 
a  lien  on  the  cargo  for  the  freight  and  demur- 
rage" : — Held,  that  the  stipulation  as  to  the 
cesser  of  the  charterers'  liability  did  not  apply 
to  liability  for  damages  for  undue  detention 
at  the  port  of  loading ;  for,  in  the  absence 
of  anything  in  the  charterparty  to  the  contrary, 
the  cesser  of  the  charterers'  "liability  must  be 
taken  to  be  co-extensive  with  the  lien  created  by 
the  charterparty,  and  upon  the  true  construction 
of  the  charterparty,  the  shipowner  had  no  lien 
in  respect  of  such  damages.  Bannister  v.  B res- 
la  uer  (supra)  questioned.  CUnk  v.  Radford, 
m  L.  J.,  Q.  B.  388;  [1891]  1  Q.  B.  625;  64 
L.  T.  491  ;  39  W.  R.  355  ;  7  Asp.  M.  C.  10— 
C.  A. 

Delay  in  Loading — Lien.] — A  charter- 
party  contained  the  following  clause  :  "  Char- 
terers' liability  to  cease  when  the  ship  is  loaded, 
the  captain  having  a  lien  upon  the  cargo  for 
freight  and  demurrage."  In  an  action  for 
demurrage  at  the  port  of  loading  : — Held,  first, 
that  the  lien  extended  to  demurrage  at  the  port 
of  loading,  as  well  as  at  the  port  of  discharge. 
Francesco  v.  Massey,  42  L.  J.,  Ex.  75  ;  L.  R.  8 
Ex.  101  ;  21  W.  R.  440. 

Held,  secondly,  that  the  ship  having  been 
loaded,  the  charterer  could  not  be  sued  for 
demurrage  incurred  during  the  loading.     1  h. 

A  vessel  was  chartered  to  carry  a  cargo  of  coals 
to  Callao,  to  be  delivered  to  the  order  of  the 
charterer's  agent.  The  charterparty  provided 
that  the  ship  should  be  loaded  at  the  rate  of 
seventy-five  tons  per  clear  working  day,  "stif- 
fening coal  to  be,  if  required,  supplied  at  the 
expense  of  the  ship,  and  at  the  rate  of  forty  ton? 
per  clear  working  day  .  .  ."  but  all  days  otx 
which  stiffening  coal  is  to  be  taken  on  board,  or 
the  ship  is  detained  for  the  same,  are  to  be 
excluded  from  the  computation  of  the  working 
davs  allowed  for  loading  ;  the  vessel  to  be 
discharged  at  the  rate  of  forty  tons  per  clear 
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working  day.  .  .  .  Demurrage  to  be  paid  for  each 
day  beyond  the  daj-s  allowed  for  loading  and 
discharging  respectively  at  the  rate  of  3^.  per 
registered  ton  per  day.  The  master  to  have  a 
lien  upon  the  cargo  for  all  freight,  dead  freight 
and  demurrage.  All  liability  of  the  charterer 
under  this  agreement  should  cease  as  soon  as  the 
cargo  is  on  board.  .  .  .  All  questions,  whether  of 
short  delivery,  demurrage  or  otherwise,  are  to 
be  settled  by  the  charterer's  agent  at  the  port 
of  destination."  The  vessel  arrived  at  Callao, 
where  the  captain,  at  the  request  of  the  char- 
terer's agent,  delivered  the  cargo  to  him  without 
insisting  on  his  lien  for  freight  and  demurrage. 
In  an  action  on  the  charterparty  for  undue 
detention  of  the  vessel  in  putting  stiffening  coal 
on  board : — Held,  that  the  shipowner  had  no 
cause  of  action  on  the  charterparty  ;  the  clause 
providing  for  the  cesser  of  the  charterer's  liabi- 
lity operating  as  an  absolute  discharge,  notwith- 
standing that  the  chaiterer  and  consignee  were 
the  same  person.  Sanquinettl  v.  Pacijic  Steuni 
Navigntion  Co..  46  L.  J..  Q.  B.  105  ;  2  Q.  B.  D. 
238  ;  35  L.  T.  658  ;  25  W.  R.  150  ;  3  Asp.  M.  C. 
300— C.  A. 

Held,  also,  that  the  demurrage  clause  extended 
to  detention  of  the  vessel  in  putting  stiffening 
coal  on  board,  and  that  damages  for  such  deten- 
tion were  covered  by  the  owner's  lien.     lb. 

By  a  charterparty  cargo  was  to  be  loaded  in 
thirteen  working  days,  and  to  be  discharged  at 
not  less  than  thirty  tons  per  working  daj'.  Ten 
days'  demurrage  to  be  allowed  above  the  said 
days.  The  charterer's  liability  to  cease  when 
ship  is  loaded,  the  captain  or  owner  having  a 
lien  on  cargo  for  freight  and  demurrage  : — Held, 
that  the  charterer  upon  loading  the  cargo  was 
discharged  from  liability  for  demurrage  incurred 
at  the  port  of  loading.  Kinh  v.  Cur7j,  44  L.  J., 
Q.  B.  205  ;  L.  R.  10  Q.  B.  553  :  32  L.  T.  670  ; 
23  "W.  R.  880  ;  2  Asp.  M.  C.  51)3— Ex.  Ch.  See 
Petrocoehino  v.  Bott,  post,  col.  534. 

A  charterparty  contained  stipulations  in  the 
usual  form  for  payment  of  freight  and  demur- 
rage, and  also  a  stipulation  that  "as  this 
charterparty  is  entered  into  by  the  charterers 
for  account  of  another  party,  their  liability 
ceases  as  soon  as  the  cargo  is  on  board,  tlie 
ve.s.sel  holding  a  lien  upon  the  cargo  for  freight 
and  demurrage."  The  charterers  having  placerl 
the  cargo  on  board  at  the  port  of  lading,  a  bill 
of  lading  was  signed  whereby  the  goo(ls  weic 
made  deliverable  to  themselves  at  tlie  port  of 
discharge,  "they  paying  freight  and  all  other 
conditions  as  per  charterparty."  In  an  action 
by  the  shipowner  against  them  as  consignees  of 
the  cargo,  for  demurrage  in  respect  of  clelay  at 
the  port  of  discharge  : — Held,  that  the  cesser 
clause  in  the  charterparty  must  be  rejected  as 
inapplicable  in  reading  the  bill  of  lading,  which 
incorjioratcd  all  the  conditions  of  the  charter- 
party  applicable  to  the  reception  of  the  goods  at 
the  port  of  discharge,  and  therefore  that  the 
plaintiff  was  entitled  to  maintain  the  action. 
(iullichxrn  v.  Stewart,  53  L.  J..  Q.  B.  173;  13 
Q.  B.  D.  317;  ."0  L.  T.  47;  32  \V.  II.  763;  5 
Asp.  M.  C.  20(1 — C.  A.  See  also  The  San  Jlomufi, 
ante,  col.  277. 

A  memorandum  for  a  charterparty  made 
between  8lii[)owners  and  Y.,  "as  agent  for  the 
freighter"  (no  principal  being  named),  after 
providing  for  "  demurrage  over  and  above  the 
laying  days  at  71.  per  day,"  stated  that  "it  is 
further  agreed,  that,  this  charterparty  being  con- 
cluded by  "  Y.  "for  another  party,  the  liability 
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of  the  former  in  every  respect,  and  as  to  all 
matters  and  things,  as*  well  before  as  after  the 
shipping  of  the  cargo,  shall  cease  as  soon  as  they 
have  shipped  the  cargo''  : —  Held,  that  Y.  was 
not  liable  upon  this  memorandum  for  demurrage 
at  the  port  of  discharge.  Ogle.^h7j  v.  Ygle.tias, 
El.  Bl.  &  El.  930  ;  27  L.  J.,  Q.  B.  356  :  6  W.  R 
690. 

Colliery  Guarantee — Incorporation.] — A  cesser 
clause  in  a  charterparty  applies  not  merely  to 
liability  for  demurrage,  but  to  liability  incurred 
through  detention  in  the  nature  of  demurrage. 
It  was  agreed  by  charterparty  between  the 
plaintiffs,  the  owners  of  a  steamship,  and  the 
defendants,  as  charterers,  that  the  ship  should 
proceed  to  C,  and  there  "load  in  the  usual  and 
customary  manner  a  cargo  of  coals,"  and  proceed 
to  T.  "  The  vessel  to  be  loaded  as  customary, 
but  subject  in  all  respects  to  the  coUiery 
guarantee,  in  108  colliery  working  hours."  The 
cargo  was  to  be  loaded  at  a  specified  rate  per 
day,  "  or  charterers  to  paj-  demurrage  at  the  rate 
of  305.  per  hour."  The  master  was  to  sign 
"  clean  biUs  of  lading  without  alteration  as  pre- 
sented hj  the  charterers."  "  The  charterers' 
liability  to  cease  on  the  cargo  being  landed  and 
the  advance  freight  paid,  the  owners  having  a 
lien  on  the  cargo  for  the  balance  of  freight  and 
demurrage."  By  a  colliery  guarantee,  colliery 
proprietors  undertook  to  load  the  ship  for  the 
defendants  in  108  hours.  "  Demurrage  (if  any) 
to  be  at  the  rate  of  20«.  per  hour."  The  ship 
was  not  loaded  in  108  colliery  working  hours. 
In  an  action  for  demurrage  or  for  detaining  the 
vessel  an  unreasonable  time  : — Held,  that  the 
defendants  were  not  liable,  as  the  cesser  clause 
covered  the  plaintiff's  claim.  Semble,  that  the 
plaintiffs  had  no  right  of  action  against  the 
defendants  under  the  colliery  guarantee  unless 
the  guarantee  was  incorporated  with  the  charter- 
party  ;  but  that,  by  the  custom  of  the  trade, 
the  shipowners  have  such  a  right  of  action 
against  the  colliery  proprietors.  Itestitutioii 
Steamship  Co.  v.  Pirie,  64  L.  T.  491,  n. ;  7  Asp. 
M.  C.  11,  n.— C.  A.  Affirming  61  L.  T.  330  ;  6 
Asp.  M.  C.  428. 

Demurrage  at  Port  of  Shipment  or  of  Dis- 
charge.]— A  charterparty  entered  into  l)V  a 
broker  for  a  foreign  charterer  contained  the 
words  "  fourteen  days  for  loading  in  the  Tyne  or 
the  captain  to  receive  5/.  per  day,  day  by  day," 
and  at  the  port  of  discharge  "demurrage  over  and 
above  the  said  Ij'iiig  days  at  r>l.  per  tlay."  "  This 
charter  being  concluded  by  N.  (the  broker)  on 
behalf  of  another  party,  it  is  agreed  that  all 
liability  of  the  former  shall  cease  as  soon  as  lie 
has  slii|)ped  the  cargo,  the  owners  and  master 
agreeing  to  rest  solely  on  their  lien  on  the  cargo 
for  freight  and  demurrage"  : — HeM,  thatdcnuir- 
rage  in  the  last  clause  meant  demurrage  at  the 
port  of  discharge,  and  that  the  brokers'  liability 
for  flemurrage  at  the  port  of  loading  did  not 
'•case  on  slii|iinent  of  the  cargo.  Pcdcrsen  v. 
Lot i /If/a,  5  \V.  R.  29(1. 

A  charterparty  provided  :  "  Charterers'  liability 
to  cease  as  soon  as  the  cargo  is  shijipcd  in  terms 
of  this  charter,  captain  having  an  absolute  lien 
for  all  freight,  dc.'ul  freiglit  and  demurrage  "  : — 
Held,  that  the  charterers  were  not  liable  for 
demurrage  incurred  before  loafling  completed, 
the  cargo  having  been  all  shipped.  Salvexen  v. 
Guy,  13  ("t.  of  Sess.  Cas.  (4th  ser.)  85. 

A  charterparty  provided  :  "  Charterers'  respon- 
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^ibility  to  cease  on  cargo  being  loaded,  provided 
the  cargo  is  worth  the  freight  at  port  of  dis- 
charge. To  be  loaded  as  customary  at  Sydney  ; 
to  be  discharged  as  customary  at  ...  at  the 
rate  of  not  less  than  100  tons  of  coals  jier  work- 
ing day  .  .  .  and  ten  days  on  demurrage  over 
and  above  the  said  laying  dnys  at  id.  per  regis- 
tered ton  per  day."  In  an  action  brought  by 
the  owners  against  the  charterers  for  detention 
at  the  port  of  loading  : — Held,  that "  demurrage  " 
in  the  lien  clause  did  not  cover  detention  at  the 
loading  port,  and  that  the  charterers  were  liable. 
Gardiner  v.  Macfarlam,  16  Ct.  of  Sess.  Cas. 
(4th  ser.)  C58. 

Exception  of  Hindrance  beyond  Charterers' 
Control.] — Gardiner  v.  Macfarlane,  20  Ct.  of 
Sess.  Cas.  (4th  ser.)  414. 

Salt  Cargo— Lighters  Beneaped.] — See  Aller- 
ton  Sailing  Ship  Cu.  y.-Falli.,  supra,  col.  278. 

Effect  of  Clause  empowering  Master  to  Land 
Cargo  if  not  Applied  for  in  Given  Time.] — The 

common  stipulation  in  a  bill  of  lading,  that  if 
the  goods  are  not  applied  for  within  twenty-four 
hours  of  the  ship's  arrival,  the  master  or  agent  is 
to  be  at  liberty  to  land  the  same  at  the  risk  and 
expense  of  tlie  owner  of  the  goods,  and  retain  a 
lien  for  his  charges  on  that  account,  gives  the 
shipowner  an  alternative  remedy.  It  does  not 
supersede  his  right  to  have  the  cargo  unloaded 
by  the  consignee  and  hold  him  liable  for  delay  : 
nor  does  it  apply  to  the  case  where  the  goods  are 
applied  for  in  due  time,  but  the  unloading  by 
the  consignee  is  afterwards  interrupted.  Hick 
V.  Rodocanachi,  61  L.  J.,  Q.  B.  42;  [1891]  2 
Q.  B.  626  ;  40  W.  E.  161  ;  7  Asp.  M.  C.  97  :  .56 
J.  P.  54 — C.  A.  Affirmed,  nom.  Hich  v.  Ray- 
mond, 62  L.  J.,  Q.  B.  98  ;  [1893]  A.  C.  22  ;  1  R. 
125  ;  68  L.  T.  175  ;  41  W.  E.  384  ;  7  Asp.  M.  C. 
233— H.  L.  (E.) 

Contract  at  an  End.]— See  HicJi  y.  Tweedie, 
supra,  col.  264. 

b.  Consig-nee  and  Indorsee  of  Bill  of 
Lading-. 

See  also  XII.  Bill  op  Lading. 

Consignees — Memorandum  on  Bill  of  Lading.] 

— If  a  consignee  acce]>ts  goods  under  a  bill  of 
lading,  at  the  bottom  of  which  is  a  memorandum 
that  the  ship  is  to  be  cleared  in  sixteeen  days, 
and  8Z.  demurrage  to  be  paid  after  that  time,  the 
master  upon  delivery  of  the  goods  may  recover 
demurrage  against  the  consignee.  .lesson  v.  Solly, 
4  Taunt.  52  ;  13  E.  E.  hTyl . 

Implied  Contract.] — The  master  who  by  a 
bill  of  lading  has  undertaken  to  deliver  goods  to 
the  consignee  on  payment  of  freight,  cannot  main- 
tain an  action  against  the  consignee  on  an  implied 
contract  to  pay  demurrage.  Ecans  v.  Forst-jr, 
1  B.  &  Ad.  118  ;  8  L.  .J.  (o.S.)  K.  B.  348. 

"Paying  for  Goods  as  per  Charterparty " — 
Effect  of,] — The  consignee  of  a  bill  of  lading 
which  makes  the  goods  deliverable  to  him  or 
assigns,  "  paying  for  the  goods  as  per  charter- 
party,"  does  not,  Vjy  taking  the  goods  at  the 
destination,  make  himself  liable  to  pay  for  de- 
murrage in  the  port  of  loading  according  to  the 
rate  stipulated  in  the  chaitei'()arty,  though  there 


is  an  express  stipulation  for  a  lien  on  the  goods 
for  such  demurrage.  Smith  v.  Sievching,  5  El.  & 
Bl.  589  ;  1  Jur.  (N.s.)  1135  ;  4  W.  E.  25— Ex.  Ch. 

Consideration.] — Where  in  an  action  on  an 
agreeinenl  for  payment  of  demurrage  on  delivery 
of  a  cargo  of  coals  the  defendant  pleaded  that 
the  plaintiff  had  previously  contracted  with 
another  party  for  the  delivery  of  the  coals  to  the 
defendant  by  the  plaintiff,  and  that  there  was 
no  consideration  for  the  promise  of  the  defendant 
to  the  plaintiff : — Held,  that  the  plea  was  bad, 
and  that  the  performance  of  an  existing  contract 
by  one  of  the  parties  thereto  may  be  a  good  con- 
sideration for  a  promise  to  him  by  a  third  party. 
Srotson  Y.  Pegg,  6  H.  &  N.  295  ;  30  L.  J.,  Ex.  225  ; 
3  L.  T.  753  ;  9  W.  E.  280. 

Indorsees — Express   Stipulation.]  —  Where  a 

bill  of  lading  stipulates  on  the  face  of  it  for  pay- 
ment of  demurrage,  an  indorsee  taking  goods 
under  it  is  liable  for  demurrage.  Stindt  v. 
Roberts,  5  D.  &  L.  460  ;  2  B.  C.  Eep.  212  ;  17 
L.  J.,  Q.  B.  166;  12  Jur.  518. 

The  acceptance  of  a  cargo  by  the  indorsee  of 
a  bill  of  lading,  whereby  the  goods  were  deliver- 
able to  order  against  payment  of  the  agreed 
freight  and  other  conditions,  as  per  charterparty, 
is  a  circumstance  from  which  a  jury  may  imply 
a  contract  on  his  part  to  pay  demurrage  stipu- 
lated for  by  the  charterparty,  notwithstanding 
his  refusal  at  the  timi;  of  receiving  the  goods  to 
pay  the  demurrage.  Wetjener  v.  Smith,  15  C.  B. 
285  ;  24  L.  J.,  C^P.  25  ;  3  C.  L.  E.  47. 

An  assignee  of  a  bill  of  lading,  by  the  terms  of 
which  he  is  to  receive  a  cargo  from  a  ship,  paying 
freight  according  to  the  charterparty,  is  not  liable 
for  demurrage,  although  that  is  stipulated  for  in 
the  charterparty,  and  although  in  the  margin  of 
the  bill  there  is  wi'itten, "  There  are  eight  working- 
days  for  unloading  in  London,"  there  being  no 
stipulation  in  the  bill  for  the  payment  of  demur- 
rage. Chajjpell  V.  Comfort,  10  C.  B.  (N.S.)  802  ; 
31  L.  J.,  C.  P.  58  :  8  Jur.  (n.s.)  177  ;  4  L.T.  448  ; 
9  W.  E.  694. 

Holder  by  Way  of  Security.] — Liability  for 
demurrage  under  a  bill  of  lading  imposed,  byway 
of  security  only,  on  the  holder  who  presented  the 
bill  and  demanded  the  delivery.  Allen  v.  Coltart, 
,52  L.  J.,  Q.  B.  686  ;  11  Q.  B.  D.  782  ;  48  L.  T. 
944  :  31  W.  E.  841  ;  5  Asp.  M.  C.  1U4. 

Undertaking  to  Pay  for  Unreasonable  Delay 
by  Receivers  of  Cargo.] — A  charterparty  stipu- 
lated that  the  agreed  freight  should  be  paitl  on 
right  and  true  delivery  of  cargo,  and  that  the 
dischai'ge  at  the  port  of  delivery  should  be  made 
iu  accordance  with  the  usage  of  the  discharging 
port.  The  defendants  were  indorsees  of  the  bills 
of  lading,  which  were  expressed  to  be  subject  to 
the  conditions  of  the  charterparty,  and  contained 
the  following  clause  :  "  The  goods  to  be  taken 
fiom  the  shi])  by  the  consignee  immediately  they 
come  to  hand  in  discharging  the  shi[),  otherwise 
they  will  be  landed  or  put  into  craft  by  the 
master  or  ship's  agent  (at  the  merchant's  risk  and 
expense),  and  either  or  both  to  have  a  lien  on 
such  goods  until  the  payment  of  all  costs  and 
charges  so  incurred."  In  an  action  by  the  plain- 
tiff for  damages  for  detention  of  the  shij)  by 
default  of  the  defendants,  the  jury  found  that  the 
ship  was  detained  for  two  days  beyond  a  reason- 
able time  for  unloading,  and  that  30/.  a  day  was 
a  fair   charge  for  the  detention,  and  that  the 
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defendants  held  themselves  out  to  the  plaintiff 
as  receivers  of  the  cargo  under  the  bill  of  lading, 
so  as  to  lead  the  plaintiff  to  look  to  themassuch. 
There  was  evidence  that  the  defendants  told  the 
plaintiff's  agent,  before  the  ship  arrived,  that 
they  had  the  cargo,  and  would  pay  the  freight ; 
and  that  during  the  unloading  the  plaintiff's 
4igent  complained  daily  to  the  defendants  of 
their  delay,  telling  them  that  there  would  be  a 
•claim  for  demurrage,  without  a  repudiation  by 
them  of  liability  : — Held,  that  there  was  evidence 
that  the  defendants  undertook  to  pay  for  any 
\inrcasonable  delay,  and  that  they  took  delivery 
under  the  provisions  of  the  bill  of  lading-.  Palmer 
V.  Zuriji,  37  L.  T.  790  ;  3  Asp.  M.  C.  .".'id. 

No  Reference  to  Demurrage  in  Bill  of  Lading.] 

• — Tlie  charterpai-ty  provided  for  the  payment  of 
freight,  and  allowed  thirty  days  for  loading  and 
unloading ;  the  bill  of  lading  provided  for  the 
l)ayment  of  freight  as  per  charter,  and  made  no 
reference  to  demurrage  : — Held,  that  an  Indorsee 
of  the  bill  of  lading  was  not  liable  for  demurrage. 
Oliver  V.  Mugfjeridge,  7  W.  R.  lOi.  A7ul  sec 
post,  col.  461. 

Liability  of  Consignee  acting  as  Agent — Bill 
of  Lading  incorporating  Charterparty. ] — Con- 
signees under  a  bill  of  lading  which  made  the 
goods  deliverable  to  them,  "  paying  freight  and 
all  other  conditions  as  per  charterparty,"  refused 
to  pay  demurrage  incurred  at  the  port  of  loading 
iind  due  under  the  terms  of  the  charterparty,  but 
accepted  delivery  of  the  goods.  The  consignees 
were,  and  were  known  to  the  shipowners  to  be, 
acting  only  as  agents.  In  an  action  by  the  ship- 
owners for  demurrage  : — Held,  that  the  con- 
signees were  not  liable.  County  of  Lancaster 
Steamship  v.  Sharpe,  59  L.  J.,  Q.  B.  22  ;  24 
Q.  B.  D.  158  ;  Gl  L.  T.  G!)2  ;  6  Asp.  M.  C.  448. 

Power  of  Master  to  Fill  in — Demurrage.] — 

See  Allan  v.  Johnxtoiw,  ante,  col.  317. 


0.  Other  Cases. 

Receivers  of  Goods.] — if  a  person  receives 
goods  fiom  on  buaid  shij),  which  are  shipped  to 
the  shipper's  order  or  his  assignees,  paying 
freight,  with  a  certain  allowance  for  demurrage, 
-he  makes  himself,  by  acceptance  of  tlie  goods, 
liable  to  all  the  terms  of  the  bill  of  lading,  and  of 
course  to  demurrage.  iJohhinw.  Thornton,  6  Esp. 
1*>.     And  see  Palmrr  v.  /arifi,  supia. 

Liability  of  Consignor.] — A  bill  of  lading  con- 
tained these  words  :  "  The  vessel  to  take  her 
I  regular  turn  in  unlo.ading"  : — Held,  that  the 
•consignor  was  lialjle  for  her  detention  beyond 
her  regular  turn,  althougli  there  was  no  cx|)rcss 
•contract  for  demurrage  in  the  bill  of  lading. 
iJawthron  v.  Tridtrtt.  15  C.  B.  (N.S.)  751  ;  .'Ci 
L.  J.,  C.  P.  182  :  9  L.  T.  (;09  ;  12  W.  11.  31 1. 

A  party  hired  sacks  from  a  railway  coinjiany 
for  the  conveyance  of  grain  on  their  railway 
subject  tocertain  regulations,  amongst  which  were 
the  following  :  "  2.  The  charges  for  the  use  of 
sacks  will  be  a  halfpenny  per  sack  per  journey 
when  discharged  at  any  of  the  company's  stations 
on  the  com])any's  line,  or  at  their  warehouses,  or 
at  warehou.ses  or  mills  connected  by  rail  with 
the  company's  line,  and  \d.  per  sack  when  sent 
to  foreign  stations.  3.  Demurrage  of  a  h.alf- 
, penny  per  sack  per  week  will  be  charged  after 
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the  expiration  of  fourteen  days,  the  time  to  com- 
mence from  the  time  the  sacks  leave  the  station 
to  be  filled  ;  the  time  allowed  for  filling  and 
retiu-ning  to  the  station  to  be  seven  days. 
10.  None  of  the  companj-'s  sacks  containing 
gram  will  be  allowed  to  leave  any  station,  local 
or  foreign,  unless  a  guarantee  is' first  obtained 
by  the  clerk  in  charge  from  the  consignee,  that 
the  grain  will  be  immediately  discharged,  and 
the  sacks  returned  the  same\lav,  and  to  the 
station  "  :— Held,  that  the  company's  claim  for 
demurrage  arose  at  the  expiration  of  fourteen 
ilays  from  the  hire  of  the  sacks,  and  that  the 
only  person  with  whom  there  was  any  contract 
for  demurrage  was  the  consignor,  by  virtue  of 
the  third  regulation  ;  but  that  by  the  operation 
of  the  tenth  regulation  his  liability  ceaseil  upon 
the  company's  permitting  the  sacks  to  get  into 
the  hands  of  the  consignee,  whether  with  or 
without  a  guarantee.  G.  N.  Ru.  v.  Wvles  2 
C.  B.  (N.S.)  344.  '' 

Agent— Consideration.]  —  The  agent  of  the 
consignees  of  a  cargo  wrote  to  the  owner, 
agreeing  to  pay  freight,  demurrage,  &c.,  and 
to  place  himself  in  every  respect  in  the  place 
of  the  charterer.  The  ship  was  detained 
beyond  the  time  allowed  by  the  charterparty  in 
loading  and  unloading,  and  the  demurrage  days 
and  several  days  besides  elapsed  after  the  date 
of  the  agent's  agreement : — Held,  that  he  was 
liable  for  the  detention  beyond  the  demurrage 
days,  as  well  as  for  the  demurrage  on  his  agree- 
ment, as  there  was  a  sufficient  consideration 
moving  from  the  owner  to  the  agent,  since  he 
could  not  sell  the  cargo  without  the  owner's 
consent.  Berison  v.  Hippins,  4  Bing.  455  ;  1 
M.  &  P.  246  ;  3  Car.  &  P.  186  ;  6  Ll  J.  (o.s.) 
C.  P.  64. 

Partnership  in  Part  of  Agreement  between 
Charterer  and  Freighter.— A.  liaviii-  chardied 
a  steamer,  agreed  witii  B.  to  t;ike  out  some 
engines  in  her  to  Barcelona,  it  being  known  to 
both  parties  that  the  engines  could  not  be  shipped 
unless  some  alterations  were  made  in  her  hatch- 
ways. The  agreement  contained  the  following 
conditions  : — First,  that  A.  should  lay  the  steamer 
on  her  berth  at  Liverpool  for  Barcelona. 
Secondly,  that  .she  sliould  not  be  rccjiiired  to  lie  on 
her  berth  longer  than  ten  days.  Thirdly,  that  she 
should  make  the  voyage  from  there  to  liaioelona 
for  the  lump  sum  of  (!50/.,  A.  to  pay  all  cliarges. 
Fourthly,  that  B.  should  load  in  the  steamer  two 
engines  and  tenders  com])lete.  for  210/.  :  freight 
to  be  paid  at  Liverpool  on  didivi'ry  of  bills  of 
lading,  without  any  dedmition  for  interest  or 
insurance.  Fifthly,  (hat  such  of  these  goods  as 
weighed  above  twenty  cwt.  should  be  put  in  the 
steamer,  stowed,  taken  out,  and  landed  at  ship- 
per's risk  and  expense.  Sixthly,  that  the  goods 
shf)uld  be  taken  out  of  the  steamer  as  soon  as  the 
captain  was  ready  to  deliver  them,  in  live  days, 
Sunday  excepted  ;  and  20/.  demuirage  to  be  paid 
by  the  shipper  or  receiver  of  the  goods,  for  every 
day  that  she  was  detained  over  and  above  five 
days.  Seventhly,  that  the  steamer  sliould  be 
entered  in  the  joint  names  of  A.  and  B.,  so  (hat 
the  latter  might  assist  to  get  caigo.  Eighthly, 
that  any  suri)his  of  fi-eight  iibove  650/.  should  be 
divided  between  them,  anrl  also  any  loss  which 
might  result.  Ninthly,  that  the  steamer  should 
guarantee  to  carry  480  tons  dead  weight,  besides 
forty  tons  of  coal  in  the  buidcers.  Tenthly,  that 
bills  of  lading  for  the  whole  cargo  of  the  steamer 
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should  bo  signed  at  the  office  of  A.  And  eleventhly, 
that  the  steamer  sliould  be  consigned  at  liarcelona 
to  the  friends  of  B.,  iKiying  21.  commission  on  the 
above  freight.  The  steamer  was  put  on  her  berth 
at  Liveri)tiol,  and,  by  consent  of  her  owner,  the 
beams  in  her  hatchways  were  removetl  for  the 
stowage  of  the  engines,  at  the  joint  expense  of  A. 
and  B.  The  engines,  which  exceeded  twenty  cwt. 
in  weight,  were  then  brought  alongside,  and  it 
was  found,  before  ten  days  bad  expired,  that  they 
would  not  go  down  the  hatchways,  notwith- 
staniling  the  removal  of  the  beams.  The  con- 
sent of  the  shipowner  to  the  further  widening 
of  the  liatchways  was  thereui»in  obtained,  on 
condition  that  the  ship  shoukl,  before  sailing, 
be  made  right,  to  the  satisfaction  of  Lloyd's 
surveyor.  In  consequence  of  the  necessary 
delay  for  widening  the  hatchways  and  making 
the  ship  thus  right,  she  lay  on  her  berth 
thirteen  days  beyond  the  stipulated  ten.  A. 
having  brought  an  action  on  the  second  clause 
of  the  agreement,  for  the  demurrage  in  I'espect 
of  the  detention  of  the  ship  on  her  berth  beyond 
ten  days  : — Held,  that  B.  was  liable  on  that 
clause,  it  being  collateral  to,  and  independent 
of,  any  partnership  in  the  freight ;  assuming 
that  the  agreement  constituted  a  partnership  to 
some  extent  between  the  parties  in  that  respect. 
Mri'h  V.  Balleras,  3  El.  &  El.  203  ;  29  L.  J., 
Q.  B.  261  ;  6  Jm\  (x.s.)  1243 ;  2  L.  T.  599. 

Contract  to  Pay — Undertaking  to  Captain  Per- 
sonally to  Load  in  Limited  Time.] — B.,  W.  &  Co., 
who  bad  contracted  with  a  collier}'  company  for 
10,0U0  tons  of  coal  to  be  delivered  over  a  period 
of  three  months  at  a  spout  on  the  Tyne,  "  the 
turn  to  be  mutually  agi-eed  upon,"  proposed  to 
charter  a  foreign  ship  for  the  conveyance  of 
iwenty-nine  keels  to  Elsinore,  and  tendered  to 
the  captain  a  charterpartj^  which  stipulated  for 
demurrage  in  unloading  the  ship,  but  made  no 
provision  for  detention  in  loading  her.  The 
captain  declined  to  sign  such  a  charter,  without 
an  assurance  that  there  should  be  no  undue 
detention  of  his  ship  ;  and  thereupon  B.,  W.  <fe  Co. 
obtained  from  the  defendant  (who  was  a  clerk 
employed  by  several  colliery  companies  to  arrange 
the  turns  for  loading)  the  following  undertaking: 
"  I  undertake  to  load  the  ship  '  Der  Versuch,' 
twenty-nine  keels,  with  Bebside  coals  in  ten 
colliery  working  days.  On  account  of  Bebside 
Colliery,  W.  S.  Hf)ggett."  This  memorandum 
(which  made  no  mention  of  the  person  conti-acted 
witli)  was  communicated  by  the  charterers  to  the 
captain  of  the  "  Der  Versuch,"  who  thereupon 
accepted  the  charter.  The  vessel  being  detained 
in  loading  beyond  the  stipulated  ten  days,  the 
captain  called  upon  the  tlefendant  to  paj'  him 
45/.  for  denmrrage.  The  defendant  i-epudiatcd  all 
liability,  but  ultimately  offered  to  pay  the  captain 
20Z.  The  defendant  had  no  notice  of  the  charter. 
]n  an  action  by  the  captain  to  recover  45/.  for 
(lemuirage  from  the  defendant : — Held,  that, 
upon  these  facts,  a  jury  was  warranted  in  finding 
that  the  undertaking  to  load  within  ten  days  was 
a  contract  between  the  captain  and  the  defen- 
dant ;  that  there  was  a  sufficient  consideration 
for  it ;  and  that  the  contract  was  with  the 
defendant  personallv,  and  not  as  agent.  Wcidner 
T.  Huggett,  1  C.  P.  I).  533  ;  35  L.  T.  368. 

Mutual  Obligation  of  Charterer  and  Shipowner.  ] 
— Where  a  charterparty  contained  the  following 
clause  :  "  The  owner  agrees,  that  the  ship  shall 
be  ready  to  sail  at  the  expiration  of  the  laying 


days,  or  sooner  if  required  by  the  charterers. 
If  the  ship  is  not  ready  either  on  the  owner's 
or  the  charterer's  part  at  the  above-named 
dates,  then  demurrage  to  be  paid  by  the  party 
in  default  at  the  rate  of  11.  per  diem  "  : — Held, 
that  the  effect  of  this  stipulation  was  to  make 
the  owner  liable  for  demurrage,  at  11.  a  day, 
for  delay  caused  by  any  unreadiness  of  the 
ship  to  sail,  due  to  him  ;  and  the  charterers 
were  liable  in  like  manner,  for  delay  caused  by 
unreadiness  of  the  ship,  due  to  their  backward- 
ness as  to  the  cargo,  though  that  might  have  beea 
occasioned  by  the  previous  default  of  the  owner. 
Seegcr  v.  Dikhie,  8  C.  B.  (n.S.)  72  ;  30  L.  J.,  C.  P. 
(35  ;  7  Jur.  (N.S.)  239  ;  3  L.  T.  478  ;  9  W.  E.  16t> 
—Ex.  Ch. 

Outward  and  Homeward  Voyages — Time  of 
Payment.] — By  a  chai'terparty  the  vessel  was 
to  sail  from  London  with  a  cargo  for  Kingston, 
or  any  other  port  in  Jamaica,  and  having 
discharged  the  same,  receive  on  board  a  cargo 
from  thence,  or  from  a  port  on  the  Spanish 
Main,  if  required,  and  deliver  the  same  at  a  port 
in  the  United  Kingdom  ;  freight  to  be  paid,  250/. 
in  ten  days  after  sailing  from  Gravesend,  75()/. 
more  in  two  months  after  a  right  delivery  of  the 
homeward  cargo  at  her  port  of  discharge  in 
the  United  Kingdom,  provided  she  should  be 
required  to  proceed  to  one  port  only  in  Jamaica, 
and  25/.  more  should  she  be  required  to  go  tO' 
two  or  more  ports  in  that  island  ;  and  in  case  the 
vessel  should  be  ordered  to  the  Spanish  Main,  4/. 
per  day  was  to  be  paid  for  every  day  after  the 
25th  day  after  her  arrival  at  Jamaica,  until  des- 
patched from  her  loading  port ;  demurrage  100/. 
per  month,  or  in  proportion  for  a  less  period, 
payable  on  settlement  of  the  hire  of  the  vessel. 
The  vessel  sailed  from  London,  and  dischargeil 
a  portion  of  her  outward  cargo  at  Kingston,  and 
the  residue  at  another  port  in  Jamaica,  and  sailed 
thence  to  a  port  in  the  Spanish  Main  to  receive 
a  homeward  cargo,  and  there  remained  139  days 
beyond  the  stipulated  twenty-five  days  : — Held, 
that  the  4/.  per  day  was  not  payable  until  two 
months  after  the  delivery  of  the  homeward  cargo 
at  the  ship's  port  of  discharge  in  the  United 
Kingdom.  Crazier  v.  Smith,  1  Scott  (n.e.)  338  ;. 
1  Man.  &  G.  407. 

2.  Notice  of  Arrival. 

Not  Necessary.] — Although  by  a  bill  of  lading 
the  goods  are  deliverable  to  merchants  in  London-, 
whose  residence  is  well  known,  no  notice  to 
them  of  the  ship's  arrival  is  necessary  to  render 
them  liable  for  demurrage.  Harman  v.  Mant,  4 
Camp.  161  ;  16  R.  R.  770. 

When  a  bill  of  lading  of  goods  by  a  general 
ship  deliverable  to  order  contains  a  stipulation 
that  the  goods  are  to  be  taken  out  in  a  certain 
number  of  days  after  arrival,  or  to  pay  demur- 
rage, the  indorsee  of  the  bill  of  lading  who  takes 
out  the  goods  is  liable  for  demurrage,  from  the 
expiration  of  the  days  calculatetl  fiom  the  arrival 
of  the  ship,  without  receiving  any  notice  of  that 
event,  liar  man  v.  Clarke,  4  Camp.  159  ;  16- 
R.  R.  768. 

Inaccuracy  in  Entry  of  Name  at  Custom. 
House.  ] — Where  there  is  such  a  bill  of  lading,  if 
there  is  any  inaccuracy  in  the  entry  of  the  ship's 
name  at  the  custom  house,  whereby  the  owner 
of  the  goinls,  notwithstanding  proper  inquiries- 
for  that   purpose,    was   deprived   of    the   usual 
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means  of  being  informed  of  the  ship's  arrival, 
<lemurrage  cannot  be  recovered.     lb. 

Unless  Special  Contract  or  Custom.] — Apart 
from  custom  or  special  contract,  a  shipowner  is 
•not  bound  to  give  notice  to  the  consignee  of  the 
arrival  of  the  ship,  but  the  consignee  is  bound, 
within  a  reasonable  time  after  the  arrival,  to  be 
ready  to  remove  and  receive  his  goods,  and  in 
default  of  his  so  doing  the  shipowner  may  land 
them,  and  demand  wharfage  or  other  proper 
charges  for  landing.  Houlder  v.  General  Steam 
jrarlfftitiun  Co.,  3  F.  &  F.  170. 

When  a  ship  is  by  the  charter  to  be  addressed, 
at  the  port  of  discharge,  to  the  charterer's  agents, 
the  charterer  is  entitled  to  recover  from  the  ship- 
owner excess  of  freight  received  by  other  agents. 
to  whom  he  has  addressed  the  ship  ;  and  if  it 
appears  that  the  charterers  broker,  if  allowed  to 
have  the  ship,  w'ould  have  sent  to  the  consignees 
to  come  and  take  their  goods,  and  thus  have 
prevented  delay,  the  shipowner  cannot  claim 
demurrage  for  delay  caused  by  the  absence  of 
such  notice  to  the  consignees.  Bradley  v. 
■Goddard,  3  F.  &  F.  638. 

3.  Time  axd  Calculation  op  Days. 

Four  persons  agreed  to  purchase  a  cargo  of 
•coals  in  certain  proportions,  to  be  severally 
taken  and  received  out  of  the  ship  by  them  at 
the  rate  of  forty  chaldrons  per  da}-,  and  to  settle 
*heir  turns  among  themselves ;  and  in  case  of 
any  loss  or  demurrage,  by  not  fixing  on  their 
respective  turns,  or  by  subsequent  detention  in 
"working  out  the  cargo,  to  hold  themselves 
severally  and  respectively  liable  for  their  several 
and  respective  defaults.  Had  there  been  no 
•default,  the  whole  cargo  would  have  been  cleared 
in  nine  daj's  ;  but,  in  consequence  of  one  of  the 
days  being  wet,  only  five  chaldrons  were  taken 
out  on  tliat  day,  and  on  the  tenth  day  some  coals 
remained  on  board  belonging  to  one  of  the 
parties  : — Held,  that  working  days  only  were 
aneant  by  the  contract,  and  that  as  one  day  was 
wet,  he  was  bound  to  pay  demurrage  for  the 
tenth  day.  Harper  v.  M'^Carthy,  2  Bos.  k.  P. 
<N.H.)  2.^8. 

By  a  charterparty  fifteen  days  were  to  be 
allowed  to  the  freighter  of  a  ship  for  discharging 
at  hei-  d(;stined  port.  The  freigliter  oidered  the 
ship  to  Hull,  fthe  was  got  into  the  Hull  docks 
•on  the  1st  of  February,  and  was  on  that  day  put 
in  the  charge  of  the  docks'  officers,  but  from  the 
-crowded  state  of  the  docks  she  was  not  jmt  in 
Jier  berth,  and  did  not  begin  discharging  till  the 
4th  : — Held,  that  the  fifteen  days  were  to  be 
computed  frfmi  the  first.  Jiroicn  v.  Johnson, 
•Car.  ii.  M.  410  :  10  M.  A:  W.  331  ;  11  L.  J.,  Ex. 
373.     See  Mchcn  v.  Wait,  infra. 

In  such  a  case  the  days  count  fro)n  the  time 
■of  the  vessel's  arriving  in  the  dock,  and  being 
j)ut  under  the  managcmentof  the  dock  company's 
oflSccrs.     Ih. 

Despatch  Money — Day  of  Twenty-four  Hours,  \ 
— A  chaiterp.'irty  containid  the  t'olluwing  clause  : 
■"  Demurrage,  if  any,  at  tlie  rate  of  20x.  per  houi, 
•except  in  case  of  any  hands  stiiking  work, 
frosts  or  floods,  revolution  f)r  wars,  which  may 
hinder  the  loading  or  dLschaige  of  the  vessel. 
Despatch  money  10*.  per  hour  oii  any  time  saved 
in  loading  or  discharging."  Four  days  were 
saved  in  loading  and  five  days  in  discharging 
cargo,  making    together    nine    davs,   which    if 
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calculated  at  twenty-four  hours  a  day  would 
make  216  hours,  or  at  twelve  hours  a  day  108 
hours  : — Held,  that  "  despatch  money  "  was  pay- 
able under  the  charterparty  at  the  rate  of  10*. 
per  hour  per  day  of  twenty-four  hours.  Laing  v. 
Hollway,  47  L.  J.,  Q.  B.  512  ;  3  Q.  B.  D.  437  ; 
26  W.  R.  769— C.  A. 

Meaning  of  "  Days  "—Sundays— Holidays.] — 
In  reckoning  the  "  fifteen  days,"  the  days  are  to 
be  reckoned  consecutively,  and  the  Sundays  not 
deducted,  unless  there  is  a  custom  to  that  efEect ; 
and  in  the  absence  of  any  custom,  the  word 
"  days,"  and  the  words  "  running  days,"  mean 
consecutive  days.     Ih. 

A  charterparty  contained  the  following  clause  : 
"  The  vessel  to  be  loaded  in  Liverpool  in  fourteen 
days,  and  to  be  discharged,  weather  permitting, 
at  not  less  than  twenty- five  tons  per  working 
day  (holidaj-s  excepted),  the  days  to  commence 
on  the  ship  being  in  turn,  and  ready  to  deliver  ; 
all  days  above  the  said  days  to  be  paid  demurrage 
at  the  rate  of  ol.  sterling  per  day."  The  cargo 
was  to  be  delivered  at  Constantinople  : — Held, 
that  Sundays  were  to  be  included  in  the  calcula- 
tion of  the  lay  days  allowed  for  loading.  JS^ie- 
ninnn  v.  Moss,' 22  L.  J.,  Q.  B.  206  ;  6  Jur.  (N.s.) 
775. 

Under  a  charterparty  from  Riga  to  London 
the  charterers  were  to  "  load  and  discharge  as 
fast  as  the  ship  can  work,  but  a  minimum  of 
seven  days  to  be  allowed  merchants,  and  ten 
days  on  demurrage  over  and  above  the  said 
laying  days  at  2ol.  per  day  "  : — Held,  that  the 
laj'ing  days  from  the  context  meant  '"working" 
and  not  "running"  da^'s,  and  consequently  that 
Sundav  was  not  to  be  counted.  Commercial  Steam 
SJiij)  Co.  V.  lioulton.  44  L.  J..  Q.  B.  219 ;  L.  R. 
10  Q.  B.  346 ;  33  L.  T.  707  ;  23  W.  R.  854  ;  3 
Asp.  M.  C.  111. 

Fractions  of  Day  count  as  a  Day,] — When  by 

a  charterparty  a  specified  sum  is  to  be  paid  for 
each  day  over  and  above  the  laying  days,  that 
sum  is  payable  in  respect  of  a  fraction  of  a  d.iy 
during  which  the  ship  is  detained.     Ih. 

A  ship  got  into  dock  in  London  on  a  Tuesday 
evening  at  5  p.m.  She  could  not  get  to  her 
berth  till  8  a.m.  on  the  Wednesdaj-,  when  she 
began  unloading,  and  continued  till  8  p.m.  She 
began  again  at  4  a.m.  on  Thuisday,  and  finished 
at  8  a.m.  All  the  la}'  days  had  been  consumed 
at  the  port  of  loading  : — Meld,  that  in  the  case 
of  demurrage  a  fraction  of  a  day  counted  as  a 
day,  and  consequently  that  the  charterers  wen; 
liable  for  two  days'  demurrage.     Ih. 

Half-days  and  less.] — Where  a  charterparty 
[irovidcs  lui-  tiir  luading  of  a  ship  at  the  rau- 
of  a  siiecificd  luiniher  of  tons  "per  weather 
working  day,"  the  rule  to  be  observed  in  reckon- 
ing portions  of  days,  when  used  for  the  piir|)os<; 
f)f  loading,  is  to  charge  against  the  charterer 
half  a  day  when  substantially  half  a  d.ay's  work 
is  done,  and  a  whole  <lay  when  substantially  a 
full  day's  work  is  done.  Any  smaller  fraction 
than  half  a  day  should  be  disregarded  in  calcu- 
lating the  number  of  lay  days  consumed  in 
loading.  Ilranch'low  St  ram. ship  Co.  v.  Lamport, 
06  L.  .J..  Q.  B.  3H2  ;  f  ls',i7]  I  Q.  B.  570. 

Working  or  Bunning  Days— Usage.] — Where 
under  a  hill  of  lading  the  cargo  w;us  to  be  dis- 
charged in  lyondon  in  a  certain  number  of  days, 
it  was  held,  upon  proof  of  the  usage,  that  working 
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days,  exclusive  of  Smidays  and  holidays,  not 
running  days,  were  intemlcd.  Cochran  v. 
Rethcrg,  3  Esp.  121. 

Lay  Days  —  Computed  by  Days  and  not  by 
Hours.] — In  a  chartcrpavtj'  lay  tlays  are  to  be 
computed  as  days  or  parts  of  days,  and  not  by 
hours.  Hough  v.  Atliija.  (5  Ct.  of  Sess.  Cas.  (4tli 
ser.)  961. 

Despatch  Money — "Sundays  and  Fete-days 
excepted."]  —  A  charterpartj'  contained  the 
followini;-  provision:  "The  steamer  to  be  dis- 
charged at  the  rate  of  200  tons  per  day,  weather 
permitting  (Sundays  and  fete-days  excepted), 
according  to  the  custom  of  the  port  of  discharge, 
and,  if  sooner  discharged,  to  pay  at  the  rate  of 
8.?.  4r/.  for  every  hour  saved"  : — Held,  that  in 
calculating  the  amount  of  despatch  money,  the 
charterers  were  not  entitled  to  include  the  hours 
of  Sundays  and  fete-days,  'file  Olendcvon,  62 
L.  J.,  Adin.  123  ;  [1893]  P.  269  ;  1  E.  662  ;  70 
L.  T.  416  ;  7  Asp.  M.  C.  439. 

Calendar  Days.] — Where  by  a  charterparty 
a  specified  number  of  running  days  are  pro- 
vided as  lay  days,  the  days  mentioned,  unless 
controlled  by  the  context,  ai-e  calendar  days, 
extending,  that  is,  from  midnight  to  midnight, 
and  not  periods  of  twenty-four  hours  ;  the  con- 
signee is  entitled  to  have  as  lay  days  whole  days 
to  the  number  specified  in  the  charterparty,  but 
where  the  ship  is  ready  to  discharge  in  the 
middle  of  a  day,  it  is  competent  for  him  to  regard 
the  remaining  portion  as  a  lay  day,  and  to 
commence  the  discharge  at  once,  the  portion  of 
the  day  occupied  being  counted  as  one  of  the 
lay  days  to  which  he  is  entitled.  A  ship  being 
ready  to  discharge  her  cargo,  consisting  of  gi'ain 
in  bulk,  the  captain  asked  the  consignee  at 
10.30  a.m.  to  begin  the  discharge.  The  latter 
refused,  but  at  1  p.m.  reconsidered  his  decision 
and  began  the  discharge  : — Held,  that  the  court 
ought  to  draw  the  inference  of  fact  that  the 
consignee  agreed  to  regard  the  day  on  which  the 
discharge  was  begun  as  one  of  the  lay  days, 
although  there  were  only  a  few  hours  of  it  avail- 
able for  work.  The  Kntij,  Gordon  v.  Walmslei/, 
CA  L.  J.,  Adm.  49  ;  [189.5]  P.  .56  ;  11  E.  683  ;  71 
L.  T.  709  ;  43  W.  E.  290  ;  7  Asp.  M.  C.  527— 
C.  A. 

Demurrage  Ceases  when  Ship  Sails.] — Demur- 
rage ceases  on  the  day  the  ship  sails  ;  loss  by 
delay  (ice  or  bad  weather)  afterwards  falls  on 
the  shipowner.  Jamieson  v.  Laicrie,  6  Bro.  P.  C. 
474  ;  3  E.  E.  72.5. 

Convoy.] — Covenant  in  charterparty  to  take 
in  caigii  and  sail  from  0.  with  the  first  convoy 
for  England  fourteen  days  after  the  vessel  was 
ready'  to  load  ;  the  freighter  covenanting  to  load 
within  fourteen  days  after  notice  that  she  was 
j-eady  to  load  ;  the  freighter  to  be  at  liberty  to 
detain  the  ship  fifteen  days  on  demurrage  at 
four  guineas  per  day.  The  freighter  kept  the 
shij)  fifteen  days  on  demurrage,  during  which  a 
convoy  sailed  for  England,  and  completed  the 
loading  two  days  before  the  next  convoy  sailed 
aftei'  the  expiration  of  the  fifteen  days,  and  thirty- 
eight  days  after  that  date: — Held,  that  on  paying 
for  the  fifteen  days'  demurrage  the  freighter  was 
in  the  same  position  with  regard  to  the  ship 
sailing  as  he  would  otherwise  have  been  in  at  the 
end  of  the  fourteen  days,  and  that  he  was  liable 


for  fiftiH'ii  days'  demurrage,  and  not  tliirty-eight- 
adtUtional  tlays  as  claimed.  Connor  v.  Sviythe,. 
~>  Taunt.  6o4. 

"Wait  for  Convoy" — Meaning.] — ^\Vhere 

demurrage  was  to  be  jiaid  for  every  day  beyond, 
a  stated  number  that  the  ship  should  "  wait  for 
convoy": — Held,  that  the  sading,  and  not  the' 
arrival,  of  convoy  was  intended.  Lannoij  v. 
Wcrry,  4  Bro.  P.  C.  630. 

Days  saved  in  Loading  used  for  Unloading.] — 

The  time  occuiiie(-l  in  loading  is  not,  in  the 
absence  of  agreement,  to  be  lumped  with  the  time- 
for  discharging,  so  that  by  extra  despatch  in  one 
operation  demurrage  incurred  for  delay  in  the 
other  maybe  worked  off.  Avon  Steamship  Co.  v.. 
Leash,  18  Ct.  of  Sess.  Cas.  (4th  ser.)  280. 

Construction — "At  Expiration  of,"  equivalent 
to  "Within  a  Reasonable  Time  after."] — A  decla- 
ration was  for  nion(jy  due  in  respect  of  the- 
demurrage  of  a  ship.  The  defendant  pleaded  that 
the  charterparty  contained  the  following  stipula- 
tion :  '•  That  the  said  merchants  (meaning  the- 
defendant)  are  to  be  allowed  (a  certain  number)' 
of  clear  working  days  for  loading  and  discharging, 
the  vessel  each  voyage,  and  in  the  event  of  that 
number  being  exceeded,  a  statement  shall  be- 
furnished  to  the  merchants  at  the  expiration  of 
this  charter,  in  which  they  shall  be  credited 
with  the  above  number  of  clear  working  days 
for  each  voyage  performed  by  the  vessel,  and 
debited  with  those  actually  occupied  in  loading 
and  discharging  as  aforesaid,  and  all  the  days  so 
occupied  in  excess  (if  any)  shall  be  paid  for  by 
the  merchants  at  the  rate  of  21.  per  clear  working 
day  as  demurrage,"  and  that  no  statement  was- 
furnished  to  the  defendant  at  the  expiration  of 
the  charter  as  required  by  its  terms.  The  plaintiJ? 
replied  that  a  statement  was  furnished  to  the- 
defendant  in  accordance  with  the  charter  within 
a  reasonable  time  in  that  behalf  and  before  the- 
commencement  of  this  suit.  To  this  replication 
the  defendant  demurred  on  the  ground  that  the- 
replication  alleged  a  performance  in  terms  other 
than  those  of  the  contract  set  out  in  the  jilea  : — 
Held,  that  the  replication  was  good,  for  that  the 
words  "  at  the  expiration  of  "  were  synonymous, 
with  the  words  "  a  reasonable  time  afte]-." 
Beard  v.  Jihodcs,  28  L.  T.  1(;8  ;  1  Asp.  M.  C.  537. 

What  Days — Eight  to  include  whole  Time  occu- 
pied in  Loading  and  Unloading.] — By  charter- 
party  lietwri-n  the  plaintitf  and  the  defendants. 
it  was  agreed  tliat  the  plaintiff's  ship  should 
proceed  to  Bilbao  and  there  load  a  full  and 
complete,  or  part,  cargo  of  iron  ore,  and  deliver 
the  same  at  MiddL-sborough.  "  400/500  tons  per 
working  day  (Sundays  and  holiilays  excepted) 
to  be  allowed  the  cliartei'ers  for  loading,  and  300' 
discharging,  all  denuirrage  over  and  above  the 
said  days  at  the  late  of  2s.  per  hour  for  every  100' 
tons  cargo.  The  lay  days  to  commence  day  after 
arrival,  and  being  ready  to  load  or  discharge 
respectively.  The  captain  to  have  a  lien  on  the 
cargo  for  freight  or  demurrage."  ''  If  the  ship  is 
loaded  at  other  than  Portiigalette  or  Lucana 
shipping  staithes,  the  loading  and  discharging  ti> 
be  at  the  rate  of  300  tons  per  working  day."  The 
vessel  having  loaded  at  a  place  other  than  those 
last  mentioned  at  a  rate  less  than  300  tons  per 
working  day,  proceeded  to  Midtlle.-^borough.  where 
she  discharged  her  cargo  at  a  higher  rate  per 
day  : — Held,   that  in  calculatini;-  the  demurrage 
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the  days  for  loadinj,'-  and  unloading  must  be  kept 
separate,  and  that  the  charterers  had  no  right  to 
add  together  the  whole  number  of  da^'s  occupied 
in  loading  and  unloading  for  the  purpose  of 
ascertaining  the  average  amount  of  work  done 
on  each  dav.  JLn-.iJiatl  v.  Bolckow,  6  Q.  B.  D. 
231  ;  29  W.  R.  792. 

Where  no  Time  Expressed.] — When  a  charter- 
party  is  silent  as  to  the  time  within  which  the 
cargo  is  to  be  unloaded  at  the  port  of  destination, 
the  law  implies  that  reasonable  despatch  shall 
be  used  bv  both  merchant  and  shipowner.  Furd 
V.  Cotesworth,  10  B.  &  S.  991  :  39  L.  J.,  Q.  B. 
188  ;  L.  R.  5  Q.  B.  .544  ;  23  L.  T.  165  ;  18  W.  R. 
1169 — Ex.  Ch.  And  see  Stoeetinq  v.  Darthe:, 
)iost.  col.  469  ;  Oliver  v.  Mufjcjcrldqe,  supra,  col. 
4.53. 

If,  by  a  bill  of  lading  of  a  cargo  of  brandy 
brought  into  the  London  docks,  no  time  is 
stipulated  within  which  it  shall  be  unloaded,  the 
imi)lied  contract  on  the  part  of  the  consig-nee  is 
to  discharge  the  ship  in  the  usual  and  customary 
time  for  unloading  such  cargo,  which  is  the  time 
within  which  the  brandies  can  be  unloaded  in 
the  docks  into  the  bonded  warehouses.  Burmcster 
V.  Ilodfison,  2  Camp.  488  ;  11  R.  R.  776. 

If  there  is  no  fixed  time,  the  law  implies  an 
agreement,  on  the  part  of  the  charterer,  to 
discharge  the  cargo  within  a  reasonable  time. 
Pontlethwaite  v.  Freeland,  49  L.  J.,  Ex.  630  ; 
.5  App.  Cas.  599  ;  42  L.  T.  845  ;  28  W.  R.  833  ; 
4  Asp.  M.  C.  302— H.  L.  (E.) 

Fixed  Time.] — If,  by  the  terms  of  the  charter- 
party,  the  charterer  has  agreed  to  dischai'ge  the 
shi[)  within  a  fixed  period  of  time,  that  is  an 
abs(jlute  and  unconditional  engagement,  for  the 
non-performance  of  which  he  is  answerable, 
whatever  may  be  the  nature  of  the  impediments 
wliich  prevent  him  from  performing  it.     Ih. 

Cargo  not  Eeady.] — See  Little  v.  Steirmon, 
infra,  col.  46."). 

Arrival  of  Ship.] — See  4.  Place,  infra. 

4.  Place. 

Entering  Docks.] — A  chartcrparty  for  a  ship 
to  sail  to  ••  London,  Surrey  Commercial  Docks," 
is  not  satisfied  by  the  ship  arriving  at  the  gate  of 
the  docks,  but  not  entering  the  docks.  DaJil  v. 
Doiiliiii  or  Xi'lxiiii.  50  L.  .1.,  Ch.  411  ;  6  App.  Cas. 
3H  :  44  L.  T.  3,sl  :  29  W.  R.  543  ;  4  Asp.  M.  C. 
392— H.  L.  (fv) 

Commencement  of  Entry  into  Dock — Turn  to 
Load. J — By  a  ciiartci|jaity  it  was  agreed  tliat  tiic 

vessel  should  "])ro(;ee(l  direct  to  any  Liver| 1 

or  Birkenliead  dock  as  ordered  Vjy  charterers,  and 
ilicri'  load  in  the  usual  and  customary  manner  a 
fidl  and  complete  cargo  of  coals"  ;  tliat  tlie 
vessel  should  be '•  loadctl  at  the  rate  of  100  tons 
per  working  day,"  and  that  loading  should  i.ot 
I'ommence  before  the  1st  of  July.  On  the  3rd  of 
.luly  the  vessel  was  I'cady  to  go  (o  the  Wellingloii 
iJoeU.  which  was  the  Liverpool  dock  ordeied  ijy 
the  charterers,  but  she  wa.s  tiot  admitted  into 
such  dock  until  tlie  11th  of  .July,  because  the  coal 
agent  employed  by  the  charterers  to  sui>ply  tlie 
caigo  had  then  tlu'ce  vessels  in  that  dock  and 
two  others  booked  to  come  in,  and  the  dock 
legulatioiis  did  not  allow  a  coal  suiiplier  to  have 
more  than  three  vessels  in  dock  at  the  same  time. 
Coal    agents  were    usually  einiiloyed    to    supjily 
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cargoes,  and  it  did  not  appear  that  the  charterers 
had  made  an  unreasonable  selection  of  the  coal 
agent  they  so  employed.  The  vessel  entered  the 
dock  on  the  11th  of  July,  but  her  turn  to  go  to 
the  spout  to  receive  the  coals  did  not  arrive- 
sooner  than  the  23rd  of  July,  and  her  loading- 
was  not  begun  until  after  that  day.  It  was  the 
usual  practice  to  load  coal  at  the  spout,  but  it 
was  also  not  unusital  to  load  from  lighters : — 
Held,  that  the  lay  days  did  not  begin  until  the 
vessel  had  entered  the  dock  to  which  she  had 
been  so  ordered  by  the  charterers,  but  that  they 
began  at  that  time  and  were  not  postponed  until 
the  vessel's  turn  had  arrived  to  go  to  the  spout. 
Ta2}SCott  V.  B/iI/oio:  42  L.  J.,  C.  P.  16  ;  L.  R.  8 
C.  P.  46  ;  27  L.  T.  710  ;  21  \V.  R.  245  ;  1  Asp. 
M.  C.  501. 

Arrival  at  Port  of  Discharge — Port  used  in 
Legal,  not  Geographical  Sense.] — A  chartcrparty 
provided  for  payment  of  demurrage  by  the  char- 
terer for  every  day"s  detention  of  the  vessel  by 
his  default,  and  that  she  should  be  ordered  to  a 
l^ort  where  she  could  discharge  always  afloat ;  by 
the  bill  of  lading  she  was  ordered  to  the  port  of 
Newry  ;  from  the  weight  of  the  cargo,  the  depth 
of  water,  and  the  draught  of  the  vessel,  it  was 
necessary  to  discharge  part  of  her  cargo  at  the 
Pool  in  Caiiingford  Roads,  about  ten  miles  from 
Newry  : — Held,  that  the  Pool  being  within  the 
port  of  Newry  for  custom-house  purposes,  and 
taking  the  port  of  Newry  in  its  legal  sense,  and 
not  as  a  a  geographical  expression,  the  lay  days 
began  to  run  from  the  date  of  the  commence- 
ment of  the  discharge  at  the  Pool.  V(i{f'ari>ii  v. 
Waaer,  Ir.  R.  10  C.  L.  250— Ex.  Ch. 

Arrival  at  Place  of  Discharge.] — The  computa- 
tion of  the  time  during  whicli  lay  days  are  to  run 
begins,  in  the  absence  of  anytiiing  to  the  con- 
trary in  the  contract,  with  the  arrival  of  the  ship 
at  the  usual  or  designated  place  of  discharge  ia 
the  port  of  destination.  M'Intosh  v.  Siiicliiii; 
Ir.  R.  11  C.  L.  156. 

Usage  as  to  Place  of  Discharge.] — When  the 
place  of  tile  removal  of  tlie  cargo  is  within  the 
ambit  of  the  ])ort,and  that  removal  is  so  connnon 
as  to  be  tlie  foundation  of  a  binding  usage  to  put 
out  at  that  place  and  there  deliver  into  the  cus- 
tody of  the  merchant  so  considerable  a  quantity 
of  the  cargo  of  a  [larticular  ship  as  upwards  of 
two-thirds  of  the  whole,  a  jury  may,  notwitJi- 
standiiig  an  attempt  by  meichaiits  to  establish 
an  inconsistent  usage  as  to  laydays,  iiold  that 
tlie  operation  is  in  substance  a  pari  discharge, 
and  that  the  place  where  tliat  operation  is  usual 
is  a  usual  place  for  the  coiiiiiieiic(,Miient  of  I  lie 
discharge.      //'. 

Mooring  of  Vessel  -Custom   of  the   Port.]— 

Timber  was  consigned,  under  a  chartcrparty 
made  at  Riga,  to  the  Caiuida  Dock  in  the  port  of 
liivcrpool.  a  given  number  of  <lays  being  allowed 
for  unloading  tiiere  :— HeM,  (hat,  by  tiie  general 
law,  the  lay  days  commeiici'd  from  the  lime  tiio 
ship  arrived  in  the  dock  ;  l»ut  that  it  was  comiio- 
teiit  to  tlie  consigeee  to  shew,  iiotwithslanding 
the  shiiiowner  wiis  a  foreigner.  (Iiat  tliere  was  a 
custom  in  the  jiort  of  Livei|iool,  iliat,  in  the  ca,so 
of  timber  ships,  the  lay  days  coinnienced  only 
from  the  mooring  of  the  vessel  :it  the  <iuay  where 
liy  the  regulations  of  the  dock  she  was  alone 
allowed  to  discharge.  "  \orden"  StccDinliip  Co. 
V.  Drmpxrif.  45  L.  J.,  C.  P.  704  ;  1  C.  P.  D.  654  ; 
21  \V.  K.  9"8I. 
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The  lay  days  allDwed  by  a  charterparty  fur 
(list-hai'triiig  a  cargo  are  to  be  reckoned  from  (he 
tinu'  of  the  ship's  arrival  at  the  usual  place  of 
discharge,  aud  not  at  the  entrance  of  the  })ort  to 
which  she  is  chartered,  and  this  .although  pait 
of  the  cargo  was  taken  out  for  the  i)ur))Ose  of 
lightening  the  vessel  after  she  had  entered  the 
[lort,  aud  before  her  arrival  at  the  quay,  which,  by 
the  custom  of  the  port,  was  the  usual  place  of 
delivery.  JJrerctuii  v.  Chapman,  5  M.  &  P.  52G  ; 
7  Bing.  559. 

At  or  Alongside  Wharf.] — On  a  charterparty, 
by  which  a  ship  was  to  unload  "at  a  certain 
wharf,  or  as  near  thereto  as  she  can  safely  get,'' 
the  ship  not  being  able  for  some  days  to  get 
there,  owing  to  the  state  of  the  tides  : — Held, 
that  "at"  meant  "alongside,"  and  that  the 
charterer  was  not  liable  to  demurrage  for  the 
delay,  though  it  was  not  usual  in  the  particular 
port  for  shi]3S  to  be  unloaded  into  lighters. 
Jh,,stifcll  V.  Zloi/d,  1  H.  &  C.  388  ;  31  L.  J.,  Ex. 
413;  low.  R.  721. 

Agreement  to  Alter  Place.] — Under  a  charter- 
party  to  load  coals  and  iron  at  C,  aud  proceed 
with  them  to  A.,  the  running  days  to  commence 
on  the  16th  Deceudjer,  1834,  the  plaintiff  having, 
with  the  defendant's  consent,  laden  coals  at  P., 
in  ten  days  ensuing  the  16th  December,  and  not 
having  sailed  from  G.  till  the  27th  :— Held,  that 
the  running  days  were  still  to  be  reckoned  from 
the  16th  December,  and  that  no  proof  of  the 
defendant's  consent  satisfied  an  allegation  in  the 
declaration  that  the  coals  had  been  laden  at  P. 
at  his  request.  Jachmn  v.  Galloioay,  5  Bine. 
(N.c.)  71  ;  6  Scott,  786  ;  8  L.  J.,  C.  P.  29. 

Naming  Port.] — By  a  charterjiarty  a  ship  was 
to  proceed  '•  to  Plymouth,  not  higher  than  S.  or 
N.,  or  as  near  thereunto  as  she  can  safely  get 
and  deliver"  her  cargo,  with  certain  lay  days 
and  demurrage  days.  The  port  of  Plymouth  is 
a  tidal  estuarj'.  On  the  ship's  arrival  in  Ply- 
mouth, the  consignee  ordered  her  to  discharge  at 
B.,  an  ordinary  landing-place  in  the  port  of 
I'lymouth.  lower  down  than  S.  or  N.  At  this 
time  the  tides  were  neap  ;  the  vessel  went  as 
near  B.  as  she  could  in  that  state  of  the  tide, 
and  lay  on  the  sand  for  some  days,  till,  the  tides 
])eing  higher,  she  got  to  B. : — Held,  that  the 
consignee  had  the  option  of  naming  any  ordinary 
luading  place  in  the  port  of  Plymouth,  within 
the  limits  assigned,  aud  that  the  lay  days  did 
not  commence  till  the  vessel  reached  the  place 
so  named,  the  delay  in  getting  to  it  being  occa- 
.sioned  only  in  the  ordinary  course  of  navigation 
it)  a  tidal  harbour.  Parkers.  IfiaZow,  7  El.  &  Bl. 
942  ;  27  L.  J.,  Q.  B.  49  ;  4  Jur.  (N.S.)  84. 

Refusal  of  Freighter  to  Name.]— A  ship  was 
chartered  to  ileliver  coals  "  at  a  good  and  safe 
wharf"  at  London  at  a  certain  freight.  She 
<;ame  into  collision  in  the  Thames  and  was  sunk 
with  the  cargo  on  board,  but  was  afterwards  got 
ujj,  and  arrived  at  a  pier  at  Wapping.  Notice 
of  her  arrival  was  given  on  the  same  day  to  the 
agents  of  the  freighter,  and  they  were  required 
to  name  a  wharf  ;  but  they  declined  to  do  so. 
Next  day  the  ship  and  freight  were  arrested  by 
process  out  of  the  admiralty  court  in  a  suit 
instituted  by  the  owners  of  the  vessel  with  whom 
she  had  been  in  collision  : — Held,  that  the  shi))- 
owner  was  entitled  to  recover,  as  damages  for 
the  refusal  to  name  a  wharf,  the  amount  which 
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he  would  have  received  as  freight  if  the  cargo 
hail  been  duly  delivered,  there  having  been  a 
complete  brt'ach  before  the  arrest ;  but  that  he 
was  not  entitled  to  demurrage.  Stewart  v. 
Jlofjcynon,  L.  II.  6  C.  P.  424. 

Neglect  by  Charterer  to   Name  Ready  Quay 

Berth.] — P>y  a  chart erjjarty  it  was  agiced  that 
the  plaintiifs  vessel  after  loading  a  certain 
cargo  should  proceed  "  to  London  or  Tyne  Dock 
to  such  ready  quay  berth  as  ordered  by  the 
charterers,"  "  demurrage  to  be  at  the  rate  of  30Z. 
per  running  day,"  in  no  case  unless  in  berth 
before  noon  were  the  lay  days  to  count  before 
the  clay  following  that  on  which  the  vessel  was 
in  berth,  and  the  captain  or  owners  were  to 
have  an  absolute  lien  on  the  cargo  for  all  freight 
and  demurrage  in  respect  thereof.  The  vessel 
vs'as  ordered  by  the  charterers  to  a  certain 
London  dock,  but  when  the  vessel  arrived  at  such 
dock,  there  was  no  quay  berth  ready  for  her,  and 
she  was  consequently  detained  one  day  beyond 
the  time  required  for  discharging  her,  had  she 
been  able  to  have  got  alongside  a  quay  berth  on 
her  arrival  in  the  dock  : — Held,  on  the  con- 
struction of  this  charterpartj^,  that  the  charterers 
were  bound  to  name  such  quay  berth  as  was 
ready,  and  that  for  the  detention  caused  by  the 
charterers  neglecting  to  do  so  the  plaintiffs  were 
entitled  to  a  lien  on  the  cargo  for  demurrage, 
the  damage  for  the  detention  being  sufficiently 
in  the  nature  of  demurrage  to  come  within  the 
demm-rage  clause.  Harris  v.  Jacobs,  54  L.  J., 
Q.  B.  492  ;  15  Q.  B.  D.  247  ;  54  L.  T.  61  ;  5  Asp. 
M.  0.  530— C.  A. 

Crane  Berth  or  Loading  Berth — Lay  Days.] — 

A  charterparty  stipulated  that  the  ship  should 
proceed  to  "  a  loading  berth  in  Leith  docks,  as 
ordered,  and  there  load,  in  ten  working  days,  as 
customary,  a  full  and  complete  cargo  of  coals." 
On  April  16th  the  master  gave  notice  to  the  char- 
terers that  the  ship  was  ready  to  load  at  a  loading 
berth.  The  charterers  had  entered  her  for  a 
crane  berth,  for  which  she  had  to  wait  until  3rd 
May  : — Held,  that  the  charterers  had  the  choice 
of  a  loading  berth,  but  that  the  lay  da\-s  began 
to  run  from  April  17.  DalV  Orso  v.  Mason,  3 
Ct.  of  Sess.  Gas.  (4th  ser.)  419. 

Lay  Days — Usual  Place  of  Discharge — Custom 
to  Lighten  Vessel.] — By  a  charterparty  it  was 
agreed  that  the  plaintiff's  steamship  should  pro- 
ceed to  Cronstatlt  and  load  a  cargo  of  wheat, 
and  therewith  proceed  to  a  port  in  the  English 
or  Bristol  Channel  as  ordered,  "or  so  near  thereto 
as  she  may  safely  get  at  all  times  of  tide  and 
always  afloat,  and  deliver  the  same.  Eight  run- 
ning days,  Sunday  excepted,  to  be  allowed  the 
merchants,  if  the  ship  be  not  sooner  despatched, 
for  loading  and  discharging  the  steamer,  and  ten 
days  on  demurrage  if  lequircd  over  and  above, 
the  laying  days  at  25Z.  per  day."  The  steamer 
arrived  at  Gronstadt,  occupied  six  running  days 
in  loading  a  cargo  of  4,325  quarters  of  wheat, 
and  was  ordered  to  Gloucester.  Bristol  Channel, 
for  dischaige.  She  arrived  at  Sharpness  Dock  in 
the  Bristol  Channel  on  the  13th  of  November. 
Sharpness  Dock  is  within  the  port  of  Gloucester, 
and  about  seventeen  miles  from  the  basin  w-ithin 
the  city  of  Gloucester  where  grain  cargoes  are 
usually  discharged  if  the  burthen  of  the  ship 
will  admit.  The  steamer  was  ready  to  commence 
the  discharge  of  her  cargo  on  the  13th,  but  could 
not  get   nearer  to  Gloucester  than   Sharpness, 
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until  part  of  her  cargo  was  first  discharged  at  !  that  the  company  should  load  the  ship  in  lifieeu 


Sharpness.  On  the  l-tth  and  ITjth  of  Kovembei 
the  consignees  discharged  into  lighters  1,585 
quarters  of  the  cargo,  and  then  re(iuired  the 
master  to  take  the  steamer  through  the  canal  to 
a,  place  of  discharge  within  the  basin  at  Glouces- 
ter. The  master  proceeded,  and  arrived  in  the 
basin  on  the  17th.  On  the  ISth  the  residue  of 
the  cargo  was  discharged  and  the  vessel  returned 
to  t^harpness,  where  she  arrived  on  the  19th.  In 
an  action  for  demurrage,  evidence  was  given  of 
a  custom  of  the  port  of  Gloucester,  according  to 
which  the  usual  place  of  discharging  grain- 
cargoes  was  at  the  basin  within  the  city,  and 
"when  vessels  with  grain-cargoes  destined  for 
Gloucester  were  of  too  heavy  a  burthen  to  come 
up  the  canal  they  were  lightened  at  Sharpness, 
•and  during  the  discharge  at  Sharpness  of  so 
much  of  the  cargo  as  it  was  necessary  to  dis- 
•charge  in  order  to  enable  the  vessel  to  proceed 
by  the  canal  to  Gloucester  basin,  the  lay  days 
counted,  but  the  time  occupied  by  coming  uptlie 
•canal  to  discharge  at  Gloucester  basin  and  by 
returning  to  Sharpness  was  not  counted  : — Held, 
first,  that  the  custom  was  reasonable  ;  secondly, 
that  it  was  not  inconsistent  with  the  express 
provision  in  the  charterparty  as  to  "running 
<lays,"  and  that  the  time  occupied  by  the  vessel 
in  going  from  Sharpness  to  the  basin  and  in 
returning  to  Sharpness  ought  to  be  excluded  from 
the  lay  days,  and  the  plaintiffs  were  entitled  to 
one  day's  demurrage  only.  Brmvii,  v.  Juhnwn, 
(supra,  col.  281)  di.scusscd.  JS'iclsen  v.  Wait,  55 
L.  J..  Q.  B.  87  ;  IG  Q.  B.  D.  67  :  54  L.  T.  344  ;  34 
W.  R.  33  ;  5  Asp.  M.  C.  553— C.  A. 

Loading  Berth  not  Ready.]  —  Although  a 
:ship))ei- cr  cliarterer  is  bound  to  do  whatever  is 
reasonable  on  his  part  with  a  view  of  getting  the 
ship  berthed  as  soon  as  possible,  it  is  not  his  duty 
in  all  circumstances  to  have  the  cargo  readj^  for 
loading  on  the  bare  chance  that  a  berth  may  be 
vacant.  Little  v.  Stevenson,  65  L.  J.,  P.  C.  69  ; 
[1896]  A.  G.  108  ;  74  L.  T.  529  ;  8  Asp.  M.C.  162 
— H.  L.  (Sc.) 

By  a  charterparty  a  ship  was  to  go  to  a  certain 
port  to  receive  a  cargo  sujjplied  by  the  charterers 
^ind  brought  alongside  within  sixty  running 
hours.  Demurrage  to  be  paid  at  a  specified  late 
■and  '"laydays  to  count  from  the  time  the  master 
.has  got  ship  reported,  berthed,  and  ready  to 
receive  cargo,  and  given  notice  of  the  same  in 
writing  to  llio  charterers."  When  the  shi]) 
an-ived,  of  whicli  due  notice  was  given  to  tlie 
charterers,  the  docks  were  too  crowded  to  aihiiit 
of  her  entering.  Two  days  afterwards  a  berth 
became  vacant  in  con.sequencc  of  the  non-arrival 
of  tlie  cargo  of  an  earlier  vessel,  and  the  appel- 
lant's ship  might  have  entered  if  lier  cargo  liad 
l»cen  ready.  Slie  was  not  in  fact  docked  until 
iivc  days  later: — Held,  that  the  appellant  was 
not  entitled  to  any  damages  by  way  of  dennir- 
aagc.     Jli. 

Incorporation  of  Colliery  Guarantee.] — 

Bj'  a  cliartci|i;nly  made  ImIwciu  the  |pl;iiiit  ill. 
the  owner  (if  tlie  sliip '•  J"'.,"  and  the  defendants,  it 
was  provided  tliat  the  ship  should  iiroceed  to  "a 
customary  loading  jjlace  in  the  Royal  Dock, 
(iiimsby,"  and  there  receive  on  board  from  the 
<lefendants'  agents  a  full  cargo  f)f  coal,  "to  be 
loaded  as  custftniary  at  (irimsby  as  per  colliery 
guarantee  in  fifteen  colliery  working  days."  The 
colliery  guarantee  referred  to,  made  between  a 
colliery  company  and  tlie  defcm hints,  providcil 


colliery  working  days  after  she  was  leady  in 
dock  at  Grimsby  to  receive  her  cargo,  "  time  to 
count  from  the  day  following  that  on  which 
notice  of- readiness  is  received."  On  Septembers 
the  captain  of  the  "  F."  gave  notice  that  he  was 
ready  to  load,  and  the  ship  was  entered  in  the 
turn-book  as  ready.  There  was  only  one  staith 
at  which  she  could"  load,  ami  her  turii  arrived  on 
September  17,  but  the  colliery  comi)any  did  not 
give  notice  that  they  were  ready  to  deliver  coal 
until  October  9.  The  ship  then  proceeded  to  the 
staith,  and  the  loading  was  completed  on  October 
13.  In  an  action  by  the  plaintiff  against  the 
defendants  to  recover  demurrage  :— Held  (Kay, 
L.J.,  dissenting),  that  the  colliery  guarantee  was 
incorporated  in  the  charterparty  ;  that  the  lay 
days  commenced  to  run  from  September  4,  the 
day  after  that  on  which  the  notice  of  readiness 
was  given  ;  and  that  the  defendants  were  there- 
fore liable  for  demurrage  from  September  20. 
Monsen  v.  Macfarlane,  65  L.  J.,  Q.  B.  57 ; 
[1895]  2  Q.  B.  562  ;  73  L.  T.  548  ;  8  Asp.  M.  C. 
93— C.  A. 

Commencement  of — Receipt  of  Orders.] 

— A  chai  terparty  provided  that  the  vessel  should 
proceed  to  Malta  for  oiders;  which  were  to  be 
given  from  London  within  twenty-four  houra 
after  receipt  of  notice,  or  lay-days  to  count : — 
Held,  that  orders  not  having  been  given  within 
the  prescribed  time,  the  lay-days  did  not  begin  to 
count  till  the  expiration  of  the  twentv-four  hours. 
Brijden  v.  j\'iehi/hr,  1  Cab.  &  E.  241.' 

Completion  of  Voyages — Option  to  order 

Ship  to  one  of  several  Places  in  Dock.] — By  the 

terms  of  a  charterparty  the  ship  was  to  load 
from  the  chatterer's  agents  at  Cardiff  a  cargo  of 
coals,  "  and  therewith  proceed  to  Dieppe  and 
deliver  the  same  alongside  consignee's  or  railway 
wharf,  or  into  lighters,  or  any  vessel  or  wharf 
where  she  may  safely  deliver,  as  ordered,  cargo 
to  be  loaded  and  discharged  in  forty-eight  run- 
ning hours,  &c.  Demurrage  over  and  alx)ve  the 
said  lying  time  at  10,*.  ])er  hour.  The  shij) 
ai'rived  in  the  (hick  at  Dieppe,  and  was  ordered 
to  discharge  at  the  railway  wharf,  but  in  conse- 
quence of  all  the  discharging  berths  being 
occupied,  she  was  not  berthed  at  the  railway 
wharf  until  twenty-four  liours  after  her  arrival 
in  the  tlock.  In  an  action  by  shipowner  against, 
charterers  for  demurrage  :  —  Held,  that  lh(> 
voyage  was  not  comjilcted,  and  the  lay-days 
did  not  commence  uiwler  the  chaiter|)aity  until 
the  shi])  was  bertiied  at  the  railway  wharf,  and 
therefore  that  the  defendants  were  not  lialih-  to 
]iay  demtn'ragc  for  delay  in  respect  of  the  ])eriod 
which  elapwd  Ijctween  the  ship's  arrival  in  the 
dock  at  Diepjic  and  her  l>eing  berthed  at  the 
railway  wharf.  Murjj/iy  v.  Co/fi/i,  12  Q.  B.  D. 
87  ;  32  W.  R.  616. 

A  charterparty  ])rovidcd  that  the  ship  should 
proceed  to  Odessa,  or  as  near  thei'cto  as  slie  coidd 
safely  gel,  .'ind  there  load.  'I'welve  running  diiys 
(Sundays  excepted)  were  allowed  for  loading  and 
unloading,  and  ten  days  on  demurrage.  The 
ship  arrived  in  Odessa  outer  harbour  on  the  22ii<l 
of  Decembef,  but  was  not  allowed  to  go  along- 
side a  loading  quay  berth,  as  the  docks  were 
crowded.  Jt  was  jiossibh!  to  hjad  vessels  at, 
Odessa  at  a  loading  ([uay  beith  either  in  ihn 
inner  or  outer  liarbour.  On  the  Hth  of  January 
she  was  ordered  (o  a  l>erth  in  the  inner  harbour, 
and  proceeded  to  take  in  cargo.     In  arbitration 
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prococilintrs  between  the  shipowners  niul  cliar- 
teroi's,  the  arbitrator  fouud  that  the  lay  diiyw 
expired  on  the  5th  of  January,  and  that  the 
charterers  were  liable  for  demurrage  and  deten- 
tion. On  motion  to  set  aside  the  award  : — Held, 
that  the  aibitrator  was  right,  as  the  voyage  was 
completed  as  soon  as  the  ship  had  arrived  iu  the 
outer  harbour  at  Odessa,  and  as  near  as  she  could 
get  to  a  loading  quav  berth.  Pipnan  and  Dn'ijfvs, 
Inre,  5'.t  ]..  J..  Q.B.  IIJ  :  24  Q.  B.  D.  152  ;  01 
L.  T.  724  ;  38  W.  E.  447  ;  6  Asi).  M.  C.  444— D. 
And  see  Little  v.  Stevemon,  snpra,  col.  4(J5. 

Option  of  Ordering  Ship  to  Discharge  in  one 

of  several  Ways. ; — By  the  terms  of  a  charter- 
party  it  was  pvovideil  that  the  "  G."  should  loatl  at 
Glasgow  a  cargo  of  coals,  and  "therewith  pro- 
ceed to  Odessa,  or  as  near  thereto  as  she  may 
safely  get,  and  deliver  the  same  to  the  freighters, 
or  assigns  alimgside  any  safe  wharf,  store,  craft, 
steamer,  depot,  ship,  or  arsenal,  as  ordered  by 
receiver.  .  .  .  Cargo  to  be  discharged  at  the 
average  rate  of  not  less  thnn  300  tons  per  work- 
ing day.  Sundays  and  holidays  excepted,  and  ten 
days  on  demurrage  over  and  above  the  said  lay 
days  at  IG.?.  8rZ.  per  hour,  except  in  the  case  of 
strikes,  lock-outs,  kc,  or  any  other  causes  beyond 
the  control  of  the  charterers  or  receivers  or  their 
respective  agents,  delaying  the  due  loading  and 
unloading.  "Time  for  loading  and  unloading  to 
commence  from  the  time  the  steamer  is  ready 
and  intimation  has  been  given  in  writing."  The 
"  C."  arrived  inside  the  mole  at  Odessa  on  the  16th 
of  November,  and,  on  the  same  day,  due  notice 
in  writing  of  the  ship's  readiness  to  discharge 
was  given,  and  she  was  ordered  to  proceed  along- 
side "the  quay  to  discharge.  In  consequence  of 
all  the  berths  at  the  quay  being  occupied,  the  "C." 
could  not  get  alongside  the  quay  till  the  morn- 
ing of  the  20th,  and  the  discharge  of  her  cargo 
was  not  completed  until  the  25th.  In  an  action 
brought  by  owners  of  the  ship  against  the  agents 
of  the  charterers  for  demurrage  : — Held,  that 
the  plain  tiffs  were  entitled  to  recover.  Mu.rj>h  y  v . 
Oiffiti  (supra),  considered.  The  Carishrooli,  59 
L.  J.,  Adm.  37  :  15  P.  D.  98  ;  62  L.  T.  843  ;  38  W.  R. 
543  ;  6  Asp.  M.  C.  507. 

Lightening  Ship.] — A  ship  was  chartered  to 
'•  proceed  to  a  safe  port  in  the  United  Kingdom 
or  as  near  thereunto  as  she  may  safely  get 
always  afloat  at  any  time  of  the  tide."  She  was 
ordered  to  Glasgow,  but  owing  to  her  tlraught 
had  to  discharge  part  of  her  cargo  at  Greenock. 
In  an  action  for  demurrage  : — Held,  that  the 
voyage  w-as  completed  at  Greenock,  as  regards 
the  cargo  there  discharged,  and  that  the  time 
spent  in  lightening  at  (ireenock  was  to  be  in- 
cluded in  the  lay-days.  Dicliinnon  v.  Martini,  1 
Ct.  of  Sess.  Gas.  (4th  ser.)  1185. 

Ship  Arrived  —  Customary  Place  of  Dis- 
charge.]— Uuiler  a  charterparty  rerpiiring  a  sliip 
to  jnoceed  to  a  jjort  named,  --and,  as  usual  and 
customary,  to  deliver  the  cargo  to  the  order  of 
the  merchants  or  their  agents,  alongside  any 
store,  wharf,  &c.,"  the  ship  is  not  an  arrived  ship 
until  she  reaches  the  customary  place  of  dis- 
charge in  that  ])ort,  and  the  lay  days  will  only 
begin  to  i-un  from  the  time  when  she  is  ready  to 
discharge  at  the  customary  place  of  discharge. 
Sanders  v.  JenUiits,  66  L.  J.,  Q.  B.  40 ;  [1897]  1 
Q.  B.  93. 

Delivery   at  Safe  Berth  as   ordered.]— By  a 

charterparty  the   vessel   was  to  proceed  to  the 


Jlcrsey  an<l  deliver  her  cargo  at  any  safe  berth 
as  ordered  on  arrival  in  the  dock  at  Garston.  On 
arrival  a  berth  was  ordered,  but,  owing  to  the 
crowdol  state  of  the  dock,  tlelay  occurred  which 
prevented  the  vessel  being  berthed  for  some  time 
after  arrival.  On  a  claim  by  the  shipowners  for 
demurrage  arising  from  the  delay  : — Held,  that 
the  obligation  of  the  charterers  to  unload  did  not 
commence  till  the  vessel  was  berthed.  Tharsin 
Sulphur  Co.  v.  Morrl,  61  L.  J.,  Q.  B.  11  ;  [1891] 
2  Q.  B.  647  ;  65  L.  T.  659  ;  40  W.  R.  58  ;  7  Asp. 
M.  C.  106— C.  A. 

Ship  admitted  into  Dock  as  Special  Favour.] 

— By  a  charterparty  it  was  agreed  that  the 
plaintiff  should  at  L.  load  on  the  defendanfs 
vessel,  the  "  P.,"  a  cargo  of  coal,  and  that  she  should: 
proceed  therewith  to  D.,  "  the  vessel  to  be  loaded 
and  discharged  in  nineteen  running  days,  or  if 
longer  detained,  to  pay  4Z.  per  day  demurrage." 
At  the  foot  of  the  charterparty  was  a  memo- 
randum, "Vessel  to  load  in  B.  M.  dock  or  W. 
dock,  high  level."  On  the  day  following  the 
execution  of  the  charterparty,  the  "  P."  was,  as  a 
matter  of  favour,  admitted  into  the  W.  dock, 
and  was  then  ready  to  receive  her  cargo,  but 
owing  to  the  regulations  of  the  dock  authorities 
she  did  not  begin  to  load  until  about  a  fortnight 
later.  Upon  her  arrival  at  D.  disputes  arose 
between  her  cai)tain  and  the  plaintiff  as  to  the- 
form  of  the  bill  of  lading,  and  in  consequence 
thereof  her  cargo  was  not  unloaded  until  twenty 
days  had  elapsed  after  the  expiration  of  the 
nineteen  running  days,  if  calculated  from  the 
time  of  her  admission  into  the  W.  dock.  In 
order  to  obtain  delivery  of  the  cargo,  the  plain- 
tiff was  obliged  to  pay  80Z.  claimed  as  demurrage 
in  respect  of  the  twenty  days,  which  he  now 
sued  to  recover  back  : — Held,  that  the  nineteeiii 
running  days  were  to  be  calculated  from  the  time- 
when  the  "  P."  was  admitted  into  the  W.  dock, 
that  the  plaintiff  was  liable  for  demurrage,  an  t 
thattheactiou  wouldnotlie.  Dariesw.  Mc  Veagh, 
48  L.  J.,  Ex.  686  ;  4  Ex.  D.  265  :  41  L.  T.  308  ;: 
28  W.  R.  143  :  4  Asp.  M.  C.  149— C.  A. 

At  what  Ports— Loading  and  Discharge.] — 

By  charterjiarty  between  the  plaintiff  and  the- 
defendants  it  was  agreed  that  the  plaintiff's  shij* 
should  proceed  to  Bilbao,  and  there  load  a  full 
and  complete,  or  part,  cargo  of  iron  ore,  and 
deliver  the  same  at  Middlesborough.  "400/500' 
tons  per  working  day  (Sundays  and  holiilays 
excepted)  to  be  allowed  the  charterers  for  load- 
ing, and  300  discharging,  all  demurrage  over  and! 
above  the  said  days  at  the  rate  of  2.s".  per  hour 
for  every  100  tons  of  cargo.  The  lay  days  to 
commence  day  after  arrival,  and  being  ready  to 
load  or  discharge  respectively.  The  captain  to 
have  a  lien  for  freight  or  demurrage."  "If  the 
ship  is  loaded  at  other  than  Portugalette  or 
Lucana  shipping  staithcs,  the  loading  and  dis- 
charging to  be  at  the  rate  of  300  tons  per  working: 
day."  The  vessel  having  loaded  at  a  place  other 
than  those  last  mentioned  at  a  rate  less  than  300' 
tons  per  working  day,  proceeded  to  Middles- 
borough,  where  she  discharged  her  cargo  at  a 
higher  rate  per  day  : — Held,  that,  in  calculal  ing 
the  demurrage,  the  days  for  loading  and  unloadin,g 
must  be  kept  separate,  and  that  the  charterers 
had  no  right  to  add  together  the  whole  number 
of  days  occupied  in  loading  and  unloading  for  thi"- 
purpose  of  ascertaining  the  amount  of  work  done 
on  each  da_y.  3Iar.thall  v.  Bolchow,  6  Q.  B.  1>, 
231  :  29  W.'R.  792. 
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upon  the  following  clause  in  a  charter]iarty. 
"  the  vessel  to  lie  her  regular  time  for  loading 
her  cargo,  and  one  day  per  keel  running  days, 
demurrage  3Z.  per  day  for  eveiy  working  day's 
detention,  over  and  above  the  days  allowed  as 
aforesaid,"  demurrage  can  be  claimed  only  in 
respect  of  loading,  and  not  of  the  time  spent  in 
the  delivery  of  the  cargo.  Alcoch  v,  Taylor.  2 
H.  &  W.  58  ;  6  N.  &  M.  296. 

Intermediate   Port.]— In  an  action  for 

demuiTa.ize  on  a  charterparty, given  "'while  wait- 
ing at  Portsmouth  for  convoy,  and  discharging 
her  cargo  at  Barcelona,"  the  plaintiff  can  onl^- 
claim  demurrage  at  those  two  places,  not  for  any 
delays  at  any  other  intervening  places.  Slfarshal 
V.  Ifv  la  Torrfl,  1  Esp.  367. 

By  a  charterparty  under  seal,  the  freighter 
was  at  liberty  "  to  keep  the  ship  on  demurrage. 
at  her  loading  and  delivery  ports,  ten  daj's  each, 
besides  a  certain  number  of  days  limited  for  her 
stay  at  the  same,  or  as  many  of  them  as  need 
should  require."  The  ship  laaving  been  com- 
pelled to  put  into  an  intermediate  port  between 
her  ports  of  loading  and  discharge,  and  the 
freighter  having  detained  the  vessel  ten  days 
there,  and  also  fourteen  days  more  than  ten 
days  at  the  port  of  delivery  :— Held,  that  the 
master  could  not  recover  on  this  covenant  fur 
more  than  the  ten  days'  demurrage  at  ol.  per 
day,  at  the  port  of  discharge,  the  covenant  not 
extending  to  the  payment  of  demurrage  beyond 
ten  days  at  each  of  the  ports  of  loading  and  dis- 
charge.    Stfivenson  v.  Yorli,  2  Chit.  ."jTO. 

Not  at  Port  of  Discharge — Eeasonable 

Time.] — By  a  charterparty  it  was  agreed  that  a 
ship  should  proceed  to  Pernambuco  and  there 
load  from  the  factors  of  the  freighter,  having 
first  discharged  her  cargo,  if  any,  a  full  cargo, 
and  proceeil  therewith  to  Valparaiso,  a  legal  port 
between  \'alparaiso  and  Guayaquil,  and  Guaya- 
quil, all  or  any,  and  there  discharge  the  caigo 
and  goods  taken  on  board  at  Valparaiso,  and  at 
any  and  all  the  aforesaid  ports  should  take  on 
boanl  a  full  cargo,  and  therewith  proceed  to 
England  for  orders  to  discharge.  Seventy  running 
days  were  to  be  allowed  the  merchant,  if  the 
ship  was  not  sooner  despatched,  for  loading,  dis- 
charging and  reloading  tlie  ship  at  the  several 
ports,  to  be  computed  from  the  several  periods 
of  the  vessel  being  clear  and  ready.  She  took  in 
cargo  at  Pcrnamh»uco,  and  discharged  at  Valjia- 
raiso.  At  Valparaiso,  slie  took  in  goods  belonging 
to  the  freighter  and  also  to  other  merchants  for 
Paita  (a  port  between  Valpaiaisoand  Guayaquil) 
and  Guayaquil,  part  of  which  was  to  be  discharged 
there  and  the  lest  to  be  carried  to  England. 
The  seventy  lunning  days  were  all  consumed  at 
Pernambuco,  Valparaiso,  Paita,  and  Guayaquil  : 
plus  three  days,  for  which  demmrage  was  p;iid 
to  the  master  : — Held,  that  the  seventy  running 
days  "for  loading,  discharging,  and  reloading," 
only  applied  to  tlie  ports  of  loading,  intermediate 
discharge  and  reloading,  such  lay  days  not  apply- 
ing to  the  ultitnate  discharge  at  the  end  of  the 
voyage,  and,  consequently,  that  the  chaitcrers 
were  entitled  to  a  reasonable  time  foi-  unloading 
the  homeward  cargo  in  London,  without  jiayiiig 
demurrage.  Sweeting  v.  Darthcz,  14  C.  B.  "diS  ; 
2  C.  L.  K.  137.5  ;  23  L.  J.,  C.  P.  131  ;  18  Jur.  '.)->>i ; 
2  W.  R.  414. 

Daring  Voyage.] — By  a  charterparty  it  was 
agreed  that  a  shij)  then  lying  at  Genoa  should 
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sail  on  or  before  the  30th  .July,  18."">9.  to  Monte 
Video  and  Lima  (with  goods  for  third  parties), 
and  thence  proceed  with  all  convenient  despatch 
to  Callao,  where  the  master  was  to  report  his- 
arrival  to  the  agents  of  the  charterers,  by  whom 
he  was  to  be  sent  to  the  Chincha  Islands  for  a 
cargo  of  guano,  for  a  port  in  the  United  King- 
dom. Thirty  days  were  to  be  allowed  to  the- 
charterers  for  loading  the  ship  and  to  the  owners- 
for  taking  in  certain  specified  light  freight,  and 
thirty  days  over  and  above  the  lay-days,  at  11.. 
per  day  :  and  then  came  the  following  provision  :. 
"  Should  the  vessel  be  unnecessarily  detainetl  at 
any  other  period  of  the  voyage,  such  detention 
to  be  paid  for  by  the  party  deliiKjuent  to  the 
party  observant,  at  the  above-named  rate  of 
demurrage  or  compensation."  The  vessel  did 
not  leave  Genoa  until  the  8th  of  September : — 
Held,  that  this  was  not  a  detention  during  the 
voj^age  within  the  meaning  of  the  penaltv  clause, 
Valente  v.  Gihhti.  6  C.  B.  (x.s.)  270  ;  28  L.  J., 
C.  P.  229  ;  .-)  .Jur.  (N.S.)  1213  ;  7  W.  E.  500. 

Discharge  in  Separate  Parcels.] — As  soon  as- 
the  period  arrives  at  which  the  owner  of  the 
cargo  is  bound  to  accept  part  delivery,  the  voyage- 
is  at  an  end,  and  so,  where,  by  the  usage  of  a. 
port,  a  cargo  is  to  be  discharged  within  tiie  port 
in  two  separate  parcels  at  two  ilifferent  places,, 
both  places  taken  together  constitute  the  usual 
place  of  discharge,  and  the  lay-days  commence- 
to  run  from  arrival  at  the  tirst.  Jlrl/tto.fh  v. 
Sinclair,  Ir.  R,  11  C,  L,  456, 

Different  Loading  Places — Ship  Ordered  to 
Crowded  Berth.  — A  cliaitLrpavty  >tii)ulated  iliat 
the  ship  should  "proceed  to  Portugalette  or  any 
other  usual  ore-loading  i)lace  in  tlie  river  Nervion 
not  above  Lucaua,  as  ordered  by  the  merchants' 
agents  on  arrival"  aiid  tliere  loatl  a  cargo  of  iron 
ore,  "after  being  berthed  in  turn."  There  were 
different  loading  places  for  different  clas.ses  of 
ore  ;  and  the  ship,  on  arrival,  was  ordered  to  a 
place  at  wliich,  owing  to  the  number  of  ships- 
arrived  before  her,  she  could  not  be  berthed  until 
June  27.  At  another  loading  place  she  would 
have  been  bertlied  on  .lune  21  : — Held,  that  the 
charterers  were  liable  for  four  days'  demurrage^ 
Stephens  v.  Madcod.  19  Ct.  of  Sess.  Cas.  (4tlii 
ser.)  38. 
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Contract  to  Load  with  usual  Despatch  Delay 
caused  by  Rule  of  Port.] — By  a  cliarterpariy 
the  iiia.siernl'  ;i  vessel,  tile"' 1).,"  engaged  to  icccive 
on  board  and  load  a  cargo  of  coal  at  tiie  puit  ul 
Liverpool,  "to  be  hiaded  witli  the  usual  despatdi 
of  the  port,  or  if  longer  detained  t.>  be  paid  4(1.-;. 
per  day  demurrage,"  and  tlie  det'eiidaiits  engaged 
to  load  upon  the  above  terms.  The  loading  was- 
to  take  jilace  at  the  Bramk-y  Moore  doc Ls,  ami 
by  one  of  tlic  regulations  of  tlie  docks  no  coal 
agent  was  t(j  be  allowed  to  have  more  tiian  tiireo 
vessels  in  those  docks  loading  and  tn  loa<l  at  llic 
cranes  at  one  time.  The  deleiidants  acted  as- 
their  own  coal  agents,  and  when  the  chaiter- 
I)arty  was  entered  into  they  had  three  ships 
loading  in  the  docks,  and  ten  other  charters  iiv 
their  l>ooks  having  priority  over  the  plaintiff.  In 
con.sequence  of  these  engagemenis  the  "  I)."  wa.s 
not  allowed  to  go  into  the  docks  until  thirty 
days  after  she  was  ready  to  <lo  so  : — Held,  that 
the  contract  by  the  defendants  was  absolute  to 
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h  the  usual  despatcli  of  the  port  of 
1  ;  that  the  "D."  had  not  been  so  loaded  : 
the  defendants  were  tlierefore  liable  to 
the  <lelav.  Ashcroft  v.  Crow  Orcluird 
Co..  43  L.  J..  Q.  B."l94  ;  L.  K.  9  Q.  B. 
L.  T.  266  ;  22  W.  R.  825  ;  2  Asp.  M.  C. 


Ship  to  Load  in  Turn — Charterer's  Default.] — 
A  ship  was  chartered  upon  the  terms  that  she 
should  go  to  a  foreign  port  for  a  cargo,  and 
"there,  in  the  usual  and  accustomed  manner, 
Joad  in  her  regular  turn."  The  ship  went  to  the 
port,  but,  owing  to  the  charterer's  default,  was 
not  ready  when  her  turn  came,  and  was  conse- 
quently detained  eleven  days.  When  her  turn 
came  round  again,  she  was  ready,  but  the  wind 
•coming  on  to  blow,  and  the  harbour  being 
crowded,  the  harbour-master  refused  to  allow 
the  ship  to  go  up  to  load,  and  she  was  conse- 
quently detained  three  days.  The  shipowner 
having  sued  on  the  charterparty  claiming 
damages  for  the  detention : — Held,  that  the 
detention  for  the  three  days  was  the  legal  and 
natural  consequence  of  the  charterer's  default 
in  not  having  the  ship  ready  for  the  first  turn, 
and  that  the  shipowner  was  entitled  to  damages 
in  respect  of  the  three  days  as  well  as  the  eleven 
days.  Jones  v.  Adamson,  45  L.  J.,  Ex.  64 ; 
1  Ex.  D.  60;  35  L.  T,  287;  3  Asp.  M.  C. 
253. 

Shipowner   Ignorant  of    Custom.] — The 

plaintifE's  sailing  vessel  was  chartered  by  the 
defendant  to  proceed  to  Whitehaven  for  a 
cargo  of  coals.  The  charterparty  provided  that 
"  regular  turn  should  be  allowed  for  loading.  By 
"tho.  custom  of  the  port  of  Whitehaven,  steam 
vessels,  though  they  arrive  in  port  after  sailing 
vessels,  are  loaded  with  coals  before  the  sailing 
vessels  ;  but  as  between  sailing  vessels  them- 
selves, sailing  vessels  are  loaded  in  the  order  of 
■their  arrival  in  port.  The  plaintiffs  were  ignorant 
that  this  was  the  usage  of  the  port.  The  plain- 
tiffs' vessel,  though  she  arrived  before  several 
steam  vessels,  was  delayed  until  they  were  first 
loaded,  but  she  was  loaded  in  the  order  of  her 
•arrival  as  regarded  the  other  sailing  vessels  in 
'harbour.  The  plaintiffs  claimed  demurrage  : — 
Held,  that  the  expression,  "  regular  turn,"  in  the 
•charterparty,  should,  in  the  absence  of  exclusive 
.words,  be  constructed  as  "  regular  turn  "  accord- 
'ing  to  the  usage  of  the  port  of  Whitehaven  ; 
that  it  was  not  material  that  the  plaintiffs  were 
igno]-ant  of  such  usage,  and  that,  accordingly, 
■the  plaintiffs  could  not  recover.  King  v.  Hinde, 
12  L.  It.,  Ir.  113. 

Port    Crowded  —  Lighters    Engaged.] — The 

•defendants  chartered  tlic  jjLHintiff  s  vessel,  the 
"  C,"  for  a  voyage  to  the  port  of  L.  The  charter- 
party  provided  that  the  cargo  was  to  be  brought 
'to  and  taken  alongside  free  of  expense  and  risk 
to  the  ship  ;  but  it  contained  no  other  clause  as 
to  discharging  the  cargo.  The  number  of  lighters 
:at  L.  was  small,  and  when  the  '•  C."  arrived  the 
port  was  crowded  with  vessels,  about  half  of 
Avhich  belonged  to  the  defendants  or  had  been 
•consigned  to  them.  Seventy-two  days  elapsed 
after  the  arrival  of  the  "C."  before  her  discharge 
was  completed  by  the  defendants'  agents  ;  but 
the  number  of  days  upon  which  the  cargo  was 
unloaded  was  only  thiity-four.  The  delay  arose 
from  the  lighters  being  engaged  in  discharging 
other  vessels  lying  at  the  port : — Held,  that  in 


determining  whether  the  terms  of  the  charter- 
party  had  been  broken  by  the  defendants,  the 
delay  occasioned  by  the  lighters  being  engaged 
in  discharging  other  vessels  was  not  to  be  taken 
into  account.  Wriqlit  v.  New  Zealand  Shippinfj 
Co.,  4  Ex.  D.  165  ;  40  L.  T.  413  ;  4  Asp.  M.  C, 
118— C.  A. 

"Cargo  to  be  Discharged  with  all  Despatch, 
according  to  Custom  of  the  Port."] — The  defen- 
dants chartered  the  plaintiff's  vessel,  the  "  C,"  to 
carry  a  cargo  of  rails  to  the  port  of  L.  The 
charterparty  provided  that  the  cargo  should  be 
"discharged  with  all  despatch,  according  to  the 
custom  of  the  port."  By  the  custom  of  L.  vessels 
were  discharged  by  lighters  worked  along  a  warp, 
and  upon  the  arrival  of  a  vessel  she  was  reported 
at  the  port  office,  and  in  her  turn,  with  respect 
to  the  vessels  that  had  arrived  previously,  one 
lighter  was  sent  to  her  every  working  day  until 
she  was  discharged.  Upon  the  arrival  of  the  "  C." 
at  L.,  in  consequence  of  the  scarcity  of  lighters, 
and  the  number  of  vessels  lying  there,  the  defen- 
dants were  unable  to  begin  to  discharge  until 
twenty-four  working  days  had  elapsed.  In  an 
action  to  recover  damages  for  detention,  the  judge 
directed  the  jury  that  there  was  no  obligation 
upon  the  defendants  to  provide  one  lighter  for 
unloading  the  cargo  of  the  "  C."  for  every  working 
day  after  she  was  ready  to  unload,  and  that  if 
the  defendants  used  the  existing  appliances  at 
L.  with  due  dispatch,  according  to  the  custom 
of  the  port,  the  jury  ought  to  find  for  them  : — 
Held,  that  the  direction  was  correct.  Postli'- 
tkwaife  V.  Frecland,  49  L.  J..  Ex.  630  ;  5  App. 
Gas.  599  :  42  L.  T.  845  ;  28  W.  R.  833  ;  4  Asp. 
M.  C.  302— H.  L.  (E.) 

Obligation  where  no  Custom.] — By  a  charter- 
party  entered  into  between  the  plaintiff  and  G., 
it  was  agreed  that  the  plaintiff's  vessel  should  at 
( the  port  of  discharge  be  irnloaded  as  fast  as  the 
custom  of  the  port  would  allow.  By  the  bill  of 
lading,  signed  by  the  master,  the  cargo  was  stated 
to  have  been  shipped  by  G-.,  and  was  to  be 
delivered  to  the  defendant  or  his  assigns,  he  or 
they  paying  freight  for  the  goods  as  per  charter- 
l)arty.  No  time  for  the  discharge  of  the  cargo 
was  mentioned  in  the  bill  of  lading.  At  the  port 
of  discharge  there  was  no  custom  as  to  unloading 
vessels,  but  a  delay  occurred  in  unloading  the 
ship  : — Held,  in  an  action  for  not  discharging 
within  a  reasonable  time,  that,  as  there  was  no 
custom  of  the  port  of  discharge  as  to  unloading 
vessels,  the  charterparty  did  not,  by  its  terms, 
vary  the  implied  contract  contained  in  the  bill 
of  lading  to  deliver  the  cargo  within  a  reasonable 
time.  Fowler  v.  Knoup,  48  L.  J.,  Q.  B.  ;-!33  ; 
4  Q.  B.  D.  229  ;  40  L.  T.  180  ;  27  W.  R.  299  ; 
4  Asp.  M.  C.  68— C.  A. 

"Wrongful    Interference    with   Turn.] — Goods 

were  consigned  under  a  bill  of  lading  by  ■which 
it  was  stipulated  that  the  vessel  should  take  her 
regular  turn  in  unloading.  The  vessel  having 
been  prevented  from  unloading  within  a  reason- 
able time,  in  consecjuence  of  not  being  allowed 
to  take  her  regular  turn  in  unloading  : — Held, 
that  the  master  could  sue  the  consignor  for 
damages  for  such  detention,  the  above  stipula- 
tion in  the  bill  of  lading  amounting  to  a  contract 
by  the  consignor  with  "the  master  that  the  vessel 
should  take  her  regular  turn  in  unloading.  Caw- 
fliron  V.  TricJictt,'\r>  C.  B.  (N.S.)  754  ;  33  L.  J., 
G.  P.  182  ;  9  L.  T.  6n9  ;  12  W.  R.  311. 
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"To  be  Discharged  at  usual  Fruit  Berth  as 
fast  as  Steamer  can  deliver,  as  customary."] — 
By  the  teims  uf  a  chaiterjjartj',  a  steamer  was 
to  take  a  cargo  to  Hamburg  "to  be  discharged  at 
usual  fruit  berth  as  fast  as  steamer  can  deliver, 
as  customarj'."  On  the  Gth  of  March  she  arrived, 
and  was  moored  at  the  usual  fruit  berth,  but 
withoirt  the  sanction  of  the  authorities,  who  had 
her  removed  till  the  8th,  when  she  I'cturned  to 
the  berth.  Owing  to  various  causes,  unloading 
did  not  commence  till  the  11th  of  March.  The 
shipowners  brought  an  action  for  demun-age  : — 
Held,  that  the  steamer  did  not  arrive  at  her  place 
of  discharge,  so  as  to  impose  any  obligation  on 
the  charterers  to  unload,  until  the  8th  of  March  ; 
that  the  woixls  "as  customary"  referred  to  the 
speed  of  delivery  as  well  as  to  the  mode  of 
delivery,  so  that  the  cargo  had  to  be  unloaded  as 
fast  as  the  custom  of  the  port  would  allow  ;  that 
the  delays  were  caused  by  the  custom  of  the 
port ;  and  that  the  claim  for  demurrage  ought 
not  to  be  allowed.  Good  v.  Isaacs,  61  L.  J., 
Q.  B.  649  ;  [1892]  2  Q.  B.  55.5  ;  67  L.  T.  450  ;  40 
W.  R.  629  ;  7  Asp.  M.  C.  212—0.  A. 

Customary  Mode — Discharge  by  Dock  Com- 
pany.]— A  charterparty  provided  that  the  vessel 
should  proceed  to  a  named  dock  and  should  there 
be  dischaiged  as  fast  as  she  could  deliver.  On 
the  ship's  arrival,  the  master  authorised  the 
dock  company  to  discharge  the  cargo.  The 
custom  at  the  dock  was  for  the  company  to  dis- 
charge the  cargo,  acting  for  the  shipo\vner  and 
the  charterer  or  consignee : — Held,  that  the 
customary  mode  of  dischaige  was  implied,  and 
that  the  charterers  were  not  liable  for  demur- 
lage  by  reason  of  the  dock  company's  delay  in 
discharging  the  cargo.  'I'Ik-  Juedcren,  61  L.  J., 
Adm.  89  ;  [1892]  P.  351  ;  1  R.  545  ;  68  L.  T.  266  : 
7  Asp.  M.  C.  260. 

Timber  Cargo  —  Delivery  in  Rafts.]  —  By  a 
charterparty,  it  was  agreed  that  a  steamship, 
after  loading  with  sleepers,  should  prcjeed  to  a 
named  port,  or  as  near  thereunto  an  she  may 
safely  get,  and  that  the  caigo  should  be  brought 
to  and  taken  from  alongside,  at  th«;  merchant's 
risk  and  expense.  The  steamer  to  be  loaded  and 
dischargefl  as  fast  as  she  can  load  and  deliver. 
Ucmurrage  at  a  rate  luvmed.  i'he  port  was  a 
tidal  river,  with  a  (juay  on  tho  bank.  The  ship 
could  not  get  a  berth  at  the  quay,  because  Ihey 
were  all  occuitied  ;  and  ahjo  because  she  (hew 
too  much  water.  The  custom  of  the  port  was  to 
discharge  sleepers  on  the  quay  or  on  rafts.  The 
charterera  refused  to  take  delivery  on  rafts, 
except  of  deck  cargo,  to  lighten  the  ship.  The 
ship  was  niDored  as  neur  the  'piay  as  she  could 
get.  Jjfi  Cour  V.  Donaldson,  1  Ct.  of  Sess.  Cas. 
(4th  ser.)  912. 

Meaning  of  "Regular  Turn."] — By  charter- 
party  it  was  agiccil  hi'iwccii  the  plaintiff,  owner 
of  a  ship,  and  the  defendant, that  the  ship  should 
proceed  to  a  certain  dork  and  there  load  in  the 
customary  manner  a  cargo  of  Marley  Hill  coke, 
"  to  be  loaded  in  regular  turn."  'J'hc  Marley 
Hill  Comfjany  kept  a  book  in  which  they  entered 
ehips  to  be  loaded,  and  it  was  their  practice  to 
enter  ships,  not  only  before  they  were  ready  to 
load,  but  before  their  arrival  at  the  dock,  or  even 
at  the  port  ;  and  if  a  ship  was  not  leady  to  load 
when  her  turn  came,  the  ship  next  in  turn  was 
loaded,  and  the  other  took  its  turn,  when  ready, 


before  others  which  had  been  ready  before  it. 
On  the  29th  November  the  plaiiitiffs  ship 
arrived  at  the  dock,  and  on  the  8th  December 
his  agent  told  the  manager  that  he  was  ready  to 
load,  but  several  ships  which  had  not  arrived, 
and  were  not  ready  until  after  the  plaintiff's 
ship,  were  loaded  before  it,  in  consequence  of  the 
order  in  which  they  were  entered  in  the  book  ; 
and  the  loading  of  the  ship  did  not  commence 
until  the  23rd  of  January.  The  judge  left  it  to^ 
the  jury  to  say  what  was  the  meaning  of 
"  regular  turn,"  and  they  found  that  the  ship^ 
was  loaded  according  to  the  practice  of  the  Marley 
Hill  Colliery,  but  that  it  was  not  an  established', 
or  a  known  custom,  and  that  "  regular  turn " 
was  the  orcjer  of  readiness,  not  the  order  of  entry 
in  the  book  : — Held,  that  the  defendant  was- 
hable for  demurrage.  Lawson  v.  Biirncss,  1- 
H.  &  C.  396  ;  10  W.  R.  733.  S.  C,  at  Nisi  Prius, 
2  F.  &  F.  793, 

Evidence  —  Regulations     of     Foreign 

Government.] — By  the  terms  of  a  charterparty 
the  charterers  agreed  to  unload  the  vessel  at  "a 
certain  rate  per  diem  ;  and  payment  for  any 
detention  beyond  that  time  was  "  to  reckon  from 
the  time  of  the  ves.sel  being  ready  to  unload,  and 
in  turn  to  deliver."  At  the  port  to  which  the 
vessel  was  bound  regulations  of  the  French- 
Government  -mere  in  force,  by  which  vessels 
arriving  to  discharge  their  cargo  might  have  to 
wait  a  certain  number  of  days  before  their  turn 
to  deliver  arrived.  In  an  action  brought  upon 
the  ohtifterparty  for  demurrage: — Held,  that 
evideiiCe  was  receivable  to  shew  what  was  the 
general  understood  meaning  of  the  words  "  in. 
tv'.rn  to  deliver "  amongst  shipowners  and  mer- 
chants entering  into  charterparties,  with  respect 
to  the  commerce  and  business  under  investiga- 
tion. Riihertsun  v.  Jaclisun,2  C.  B.412  ;  15  L.J., 
C.  P.  2S  ;  10  Jur.  98. 

Held,  also,  that  the  regulation  as  to  the  unload- 
ing for  the  French  marine  department  was  to- 
be  considered  one  of  the  regulations  of  the 
port,  binding  upon  all  vessels  entering  the  port. 
Ih. 

"Turn-paper" — Evidence  as  to  Place.] — The 
defendants  having  purchased  a  caigo  of  coals  on 
board  a  sliij)  in  the  Thames  belonging  to  the 
plaintiff,  signed  and  .sent  to  a  coalineter  a  docu- 
ment called  a  "  turn-pa|)cr,"  which,  after  reciting 
that  they  had  bought  the  cargo  of  coals,  to  lie 
worked  at  the  rate  of  foity-niiie  tons  jier  work- 
ing day,  retjuired  him  to  work  the  same.  The 
pajicr  mentioned  that  the  coals  were  to  be 
uidoaded  at  Dudman's  Dock,  in  the  Thames. 
The  ])laintiff  took  his  ship  to  the  moorings  off 
Dudman's  Dock,  but  a  delay  of  si.\<lays occurred 
before  the  ve.ss<'l  could  begin  to  unload  at  the 
dock,  owing  to  tlie  turns  of  ollici-  vessels  foi' 
unloading  coming  first: — llclil,  that  if  the  turn- 
pa|)er  was  evidence  of  any  contract  between  the 
plaintiff  and  the  defendant,  it  was  evidence  oidy 
of  a  contract  to  uidoa<l  after  the  vessel  liad  got 
into  the  dock  at  the  place  for  uidoading  ;  con- 
secpiently  that  the  plaintiff  was  not  entitled  to 
damages  in  the  nature  of  demurrage  for  the  six 
days'  delay  from  the  time  the  shi|)  was  off  the 
dock  ready  to  unload.  Shadfortk  v.  Cory,  32 
L.  J.,  Q.  B.  379  ;  8  L.  T.  736;  11  W.  R.  918— 
Ex.  Ch. 

Different  Order — Metage.] — A  shiij  was  to 
take  in  a  cargo  of  coals  for  Newcastle,  and  pro- 
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ceed  therewith  to  London,  or  ns  near  thereto  as 
•she  could  safely  get,  and  deliver  the  same  to  the 
freighters,  or  their  assigns,  to  be  delivered  in  five 
working  days ;  demurrage  over  and  above  the 
•laying  days  '21.  jier  day.  The  ship  arrived  in  the 
■port  of  London  off  Gravesend,  on  the  9th  March, 
and  on  the  10th  the  cargo  was  sold,  and  tlie 
t\-essel  entered  by  the  freighters  for  a  meter.  On 
the  20th  she  received  an  order  from  the  harbour- 
•master  to  proceed  to  the  Pool.  On  Monday,  the 
■^2nd,  she  commenced  working  out  her  cargo, 
and  was  cleared  on  the  27th.  It  appeared  that, 
in  consequence  df  the  factor's  certificate  that 
«he  was  a  metered  vessel,  the  harbour-master 
had  detained  her  at  Gravesend  till  the  20th, 
when  her  turn  arriTcd  for  her  to  proceed  to  the 
Pool  and  discharge  her  cargo  ;  that,  if  she  had 
mot  been  on  the  meter's  list,  this  regulation  would 
not  have  applied,  and  she  might  have  proceeded 
to  the  Pool  at  once  ;  and  that  it  was  occasionally 
the  practice  for  factors  not  to  enter  such  vessel 
in  the  meter's  list,  but  that  it  was  desirable  that 
the  cargo  should  be  sold,  subject,  to  metage,  by  a 
sworn  meter  : — Held,  that  the  ship  was  not  to 
be  considered  as  having  arrived  at  her  place  of 
discharge  until  the  20th.  and  therefore  that  the 
laying  days  did  not  begin  to  count  till  then,  and 
the  owner  was  not  entitled  to  demurrage.  Kelt 
•V.  ATiderson.  10  M.  &  W.  498  ;  12  L.  J.,  Ex. 
101. 

Customary  Time.] — If  a  freighter  of  a  ship 
employed  to  bring  a  cargo  of  wine  into  the  port 
■of  London  covenants  to  unload  her  in  the  usual 
and  customary  time  at  her  port  of  discharge,  he 
is  not  liable  for  the  detention  of  the  ship  in  the 
London  Docks,  if  she  is  there  unloaded  in  her 
turn.  Bodqers  v.  Forrest crt:,  2  Camp.  483  ;  11 
[R.  R.  773.  ■ 

Express  Time.] — But  if,  by  reason  of  the 
•crowded  state  of  the  London  Docks,  a  ship  is 
■detained  there  before  she  can  be  unloaded  a 
longer  time  than  is  allowed  for  that  purpose  by 
the  terms  of  the  charterparty,  the  freighter  is 
liable  for  this  detention  of  the  ship.  Randall  v. 
LyTwli,  2  Camp.  352;  11  East,  179  ;  11  E.  E. 
727. 

Delivery  of  Cargo — Joint  Operation — Con- 
signee  and   Shipowner — Cargo  of  Poles.] — See 

Peterson  v.  Freebodij,  infra,  col.  53.5. 

SMp  Arrived — Discharge  into  Lighters.] — A 
ship  was  chartered  to  load  scrap  iron  and  "  there- 
with to  proceed  to  Grangemouth  or  as  near  there- 
unto as  she  may  safely  get."  The  cargo  was  to 
be  brought  to  and  taken  from  the  ship's  side  at  the 
merchant's  expense.  The  ship  arrived  in  the 
roads  off  the  Carron  Eiver  on  September  10th, 
but  she  could  not  get  a  berth  in  the  docks.  On 
September  12th  the  ship  was  moored  off  one  of 
the  docks  in  the  river.  Next  day  the  master  told 
the  charterers  that  she  was  ready  to  discharge. 
Ships  often  discharged  into  lighters  in  the  river, 
but  there  was  no  custom  as  to  scrap  iron 
cargoes  : — Held,  that  demurrage  ran  on  from 
September  14th,  on  which  day  the  discharging 
should  have  begun.  Brermier  v.  Burrell,  4  Ct. 
of  Sess.  Cas.  (4th  ser.)  934  ;  and  see  The  Alne 
Ilidme,  infra,  col.  480. 

Custom  to  Employ  Dock  Company  to  Dis- 
charge— Strike.] — See  Castleriate  Steamship  Com- 
ininu  V.  Dcmjjsey,  infra,  col.  481. 


Discharge  of  Mixed  Cargo — Custom  of  Port.] — . 

A  ship  chartered  to  carry  to  the  United  King- 
dom ash  and  bones,  to  be  discharged  according 
to  the  custom  of  the  port  of  discharge,  received 
from  the  charterers  and  loaded  33  tons  of  ash, 
397  tons  of  bones,  and  20  tons  of  horns,  hoofs, 
and  piths,  partly  mixed  in  the  bones  and  partly 
on  the  top  of  them.  The  master  gave  bills  of 
lading  for  33  tons  of  ash  and  417  tons  of  bones. 
The  ship  was  ordered  to  Aberdeen.  The  master, 
at  the  direction  of  the  consignees,  under  protest, 
separated  the  horns,  &c.,  from  the  bones  before 
giving  delivery  ;  and  sued  for  demurrage.  The 
bone  trade  at  Aberdeen  was  only  30  years  old, 
and  almost  entirely  in  the  defendants'  hands  : — 
Held,  that  no  custom  to  separate  the  cargo  was 
proved,  and  that  the  defendants  were  liable. 
C'nrrrich  V.  HvtcMnson,  15  Ct.  of  Sess.  Cas.  (4th 
ser.)  11. 

Lightening  Ship.] — A  ship  was  chartered  to 
take  a  cargo  to  a  safe  port  in  the  United 
Kingdom  "or  so  near  thereto  as  she  can  safely 
get  and  lay  afloat  at  all  times  of  tide,  and 
deliver  the  same  and  so  end  the  voyage."  She 
was  ordered  to  Glasgow,  and  on  her  arrival  at 
the  Tail  of  the  Bank,  22  miles  from  Glasgow, 
she  had  to  be  lightened  to  enable  her  to  lie 
afloat  at  Glasgow  at  low  water.  According  to 
custom  the  shippers  took  delivery  of  part  of  the 
cargo  discharged  to  lighten  her,  and  ordered  the 
master  to  discharge  the  rest  at  Glasgow.  The 
shipowners  claimed  demurrage  : — Held,  none  due, 
the  discharge  of  cargo  being  made  to  enable  her 
to  complete  the  voyage.  Hlllstrom  v.  Gibson,  8 
Ct.  of  Sess.  Cas.  (3rd  ser.)  463. 

Ice — River  Bar  —  Dantzic]  —  A  ship  was 
chartered  to  sail  from  Liverpool  to  Dantzic  or  as 
near  thereto  as  she  could  get,  and  back  to  Eng- 
land. Thirty  days  were  allowed  for  loading  and 
unloading.  The  ship  was  compelled  by  ice  to 
biing  vtp  about  four  miles  from  Dantzic.  On 
March  IGth,  the  merchant  received  notice  that 
she  was  ready  to  load,  and  her  cargo  having  been 
sent  over  the  ice  was  all  on  board  by  April  5th. 
It  was  then  found  that  the  ship  could  not  pass 
the  bar,  and  60  tons  were  taken  out  of  her  and 
put  on  board  again  by  April  14th.  Six  days 
were  taken  in  unloading  the  cargo  in  England. 
In  an  action  for  demurrage  the  jirdge  directed 
the  jury  that  the  question  whether  the  days 
from  April  5th  to  April  14th  were  to  be  com- 
puted or  not  in  reckoning  the  running  days 
depended  upon  the  custom  at  Dantzic  as  to 
loading  part  of  the  cargo  inside  and  part  outside 
the  bar  : — Held,  that  the  direction  was  right. 
Herring  v.  Ward,  8  L.  J.,  Q.  B.  218. 

Ice — Customary  Manner    of    loading.] — See 

Kay  V.  Field,  infra,  col.  479. 

6.  Causes  of  Delay. 
a.  Weather. 

Preventing  Departure  of  Ship.] — After  a  ship 
has  finished  her  Inading,  the  freighter  is  not 
liable  for  any  delay  that  may  arise  in  despatching 
her,  occasioned  by  the  accidental  impossibility 
of  her  obtaining  clearance.  Barret  v.  Button, 
infra. 

A  charterer,  for  the  conveyance  of  a  cargo  from 
a  foreign  port,  is  not  liable  to  the  owner  for  the 
unavoidable  detention  of  the  ship  by  the  frost 
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after  the  completion  of  the  loading.     Pringle  v. 
Mullett,  6  M.  &  W.  80  ;  9  L.  J.,  Ex.  148. 

Preventing  Conveyance  of  Cargo  to  Ship.] — 
The  exception  in  a  charteipaity,  whereby  a  certain 
number  of  laying  days  is  allowed  to  the  charterer, 
but  detentioii  by  ice  is  not  to  be  reckoned  as  such, 
applies  where  the  ice  not  only  renders  access  to 
the  ship  impracticable  in  the  port  itself,  but 
blocks  up  a  river  by  means  of  which  alone  the 
intended  carsro  can  be  conveyed  to  the  port. 
Jlttdsony.  Ede,  8  B.  &  S.  640  :  .37  L.  J.  Q.  B.  166  ; 
L.  E.  3  Q.  B.  412  ;  18  L.  T.  764  ;  16  W.  R.  940— 
Ex.  Ch.  Followed  in  Smith  v.  Bosario  Nitrate 
•Gi..  infra,  col.  485. 

Where  there  is  a  stipulation  in  a  charterparty, 
that  a  certain  number  of  running  days  shall  be 
.allowed  for  loading  the  ship,  the  freighter  is 
liable  for  her  subsequent  detention  for  that  pur- 
l>ose.  although  the  loading  of  her  within  the 
:specified  time  was  rendered  impossible  by  ice  in 
the  river  where  she  lay.  Barret  \.  Button  4  Camp. 
333  ;  16  R.  R.  798.  1 

A.  by  charterparty  engaged  to  load  on  board  j 
B.'s  ships  a  cargo  of  coals  "  with  due  despatch  "  :  | 
the  goods  had  to  be  brought  by  A.  along  a  canal ! 
to  the  dock,  and  frost  prevented  the  completion 
■of  the  loading : — Held,  that  A.  was  responsible 
.for  the  delav  consequent  thereon.      Kcaron  v. 
Pearson,  7  H.  &  N.  386  ;    31  L.  J.,  Ex.  1  ;  10 
W.  R.  12. 

By  a  charterparty  the  ship  was  to  proceed  to 
Bilbao,  and  there  load  in  the  customary  manner 
in  regular  steamer  turn,  where  and  as  ordered  by 
the  agent  of  the  freighter,  a  cargo  of  iron  ore: 
100  tons  per  working  day,  weather  permitting, 
io  be  allowed  for  loading,  and  all  demurrage 
over  and  above  the  said  days  at  the  rate  of 
12#.  6rf.  per  hour,  no  demurrage  to  be  paid  in  case 
•(jf  any  hands  striking  work,  frosts,  or  floods, 
•which  might  hinder  the  loading  of  the  vessel. 
'I'he  port  of  Bilbao  was  on  a  river  where  there 
were  a  number  of  wharves,  and  the  iron  ore  was 
•VjroQght  down  to  the  wharves  by  railways  from 
.storing  jjlaces  five  miles  oif,  and  loaded  direct 
from  the  railway  trucks  into  the  ship  by  means 
of  shoots,  there  being  no  storing-places  at  the 
wharves.  Ships,  however,  were  sometimes  loaded 
while  lying  out  in  the  river  from  barges  which 
brought  the  ore  from  storing  places  higher 
np  the  river.  The  ship  was  ordered  to  San 
Nicholas  wharf  to  load,  and  she  was  there  loaded 
■under  a  shoot  with  ore  brought  down  by  rail  as 
above-mentioned.  In  consequence  of  heavy  rains 
4it  the  storing  places,  and  in  consequence  of  the 
men  wlio  were  loa<^ling  the  ore  into  the  railway 
trucks  there  lefusing  to  woik  from  fear  of  the 
<-lK)lera,  delay  occurred,  and  the  ship  was  detained 
waiting  for  her  cargo  : — Held,  without  fleciding 
whether  tlie  refusal  of  the  men  to  work  came 
within  the  exception  in  the  demurrage  clause 
<if  ••  hands  striking  work,"  that  neither  the  state 
<A  the  wi.'ather  nor  the  refusal  of  tlie  men  to 
WO!  k  hindered  the  "  loading"  inasmuch  as  Vjotli 
thfise  causes  of  delay  operated  befoie  the  ore 
arrived  at  the  place  of  loading,and  the  nature  f)f 
the  port  was  not  such  that  the  only  possible 
mode  of  Inafling  the  ship  was  by  bringing  the  ore 
by  railway  fiom  the  storing-jdaces  five  miles  off, 
f-o  as  to  bring  the  case  within  the  decision  in 
Jliidxini  v.  Edf  (8U}»ra).  tiirphenn  v.  Harris,  57 
h.  .J.,  y.  1!.  20:^— C.  A. 


"Frost  preventing  Loading."] — By  a  chartcr- 
fiarty  a  ship  wast©  pivx;e<jd  toCaidifi,  East  Bute 


dock,  and  there  load  in  the  customarj^  manner 
from  the  agents  of  the  freighters  a  cargo  of  iron. 
"  Cargo  to  be  supplied  as  fast  as  steamer  can 
receive.  .  .  .  Time  to  commence  from  the  vessel 
being  ready  to  load  and  unload  and  ten  days,  on 
demuiTage,  over  and  above  the  said  lay  days,  at 
40Z.  per  day.  (Except  in  case  of  hands  striking 
work,  or  frosts  or  floods,  or  any  other  unavoid- 
able accidents  preventing  the  loading  .  .  .  ; 
in  which  case  owners  to  have  the  option  of 
employing  the  steamer  in  some  short  voyage 
trade  until  receipt  of  written  notice  from 
charterers  that  they  are  ready  to  resume  employ- 
ment without  delay  to  the  ship.) "  The  ship 
arrived  at  the  East  Bute  Dock,  and  loaded  part 
of  her  cargo.  A  frost  then  set  in,  and  made  a 
canal  which  communicated  with  the  dock  impas- 
sable, so  that  the  remainder  of  the  cargo  which 
was  ready  at  a  wharf  on  the  canal  coukl  not  for 
several  days  be  brought  in  lighters  to  the  dock. 
The  cargo  could  not  have  been  brought  into  the 
dock  by  carting  or  otherwise  at  any  reasonable 
expense.  The  dock  itself  was  not  frozen  over, 
and  if  the  cargo  had  been  in  the  dock  the  loading 
might  have  proceeded  : — Held,  that  the  frost  diti 
not  prevent  the  "loading"  within  the  meaning 
of  the  exception.  Allertim  Stiiling  Ship  Co.  v. 
Falk,  ante,  col.  278,  distinguished.  Grant  v. 
Coverdale,  53  L.  J.,  Q.  B.  462  ;  9  App.  Cas.  470  ; 
51  L.  T.  472 :  32  W.  R.  831  ;  5  Asp.  M.  C.  353 
— H.  L.  (E.) 

No  Implied  Exemption  for  Bad  Weather.] — 
By  a  charterparty  fcir  a  voyage  with  a  cargo  of 
timber  from  Pensacola  to  a  safe  port  in  the 
United  Kingdom,  "  sixteen  working  days  were 
to  be  allowed  the  merchants  for  loading  the  ship 
at  Pensacola,  and  to  be  discharged  at  such  what  f 
or  dock  as  the  charterers  may  direct,  always 
afloat,  in  fourteen  like  days,  and  ten  days  on 
demurrage  over  and  above  the  laying  days  at 
lOZ.  per  day."  The  ship  was  ordered  to  Middles- 
borough,  and  arrived  at  the  usual  place  of  dis- 
charge in  the  river  and  began  unloading.  It  was 
the  duty  of  the  master  to  put  the  timber  over 
the  ship's  side,  and  form  it  into  rafts,  and  the 
charterer  was  to  send  tugs  and  take  the  rafts 
away.  During  the  unloailing  bad  weather  came 
on,  and  though  the  ship  did  not  leave  her  anchor- 
age, the  rafts  could  not  be  formed,  and  the 
charterer  therefore  could  not  do  liis  part  in 
taking  the  timbei-  away.  The  bad  weather 
caused  a  delay  of  four  days  in  discharging  tlie 
ship.  An  action  having  been  brougiit  by  the 
shipowner  agiiinst  the  charterer  for  the  four 
days'  demurrage  : — Held,  that,  where  a  given 
number  of  days  is  allowed  to  the  charterer  for 
unloading,  a  contract  is  iniplieil  on  liis  jiart  that, 
fiom  the  time  when  the  ship  is  at  the  usual  place 
of  discharge,  he  will  take  the  risk  of  any  ordinary 
vicissitudes  which  may  occur  to  prevent  his 
releasing  the  slii|)  at  the  expiration  of  the  lay 
days;  and  the  charterer,  therefore,  was  liable 
for  the  four  days'  demurrage.  7Vm,  or  'J'hiis,  v. 
B,/frs,  45  L.  J.,  Q.  1!.  511  ;  1  Q.  B.  I).  244  : 
34  L.  T.  526  :  21  W.  K.  611  ;  3  Asj..  M.  C.  147. 
Au<l  see  Btidz/cff  v.  IJinningtnn,  infra,  col.  482. 

Customary  Manner  of  Loading — Ice.] — 

By  the  terms  of  the  charterparty  the  ship  was  to 
proceed  to  Cardiff,  East  Bute  Dock,  and  there 
loafl  in  the  customary  manner  from  the  agents  of 
the  freighters  a  cargo  of  rail  iron  ;  the  cargo  1<» 
be  loaded  as  fast  as  steamer  could  take  on  board 
and  stow  within  the  customary  working  hours  of 
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the  port,  commencing  when  the  steamer  was  in 
berth  and  readj'  to  load ;  and  if  longer  detained 
merchants  to  pay  30Z.  per  day  demurrage.  '•  Deten- 
tion by  frost,  floods,  &c.,  not  to  be  reckoned  as 
lay  days."  The  shipowner,  when  the  charter- 
party  was  made,  did  not  know  who  were  the 
freighter's  agents  at  Cardiff.  There  were  about 
six  shippers  of  rail  iron  there,  all  of  them  (with 
the  exception  of  the  freighters'  agents)  having 
wharves  in  the  West  or  East  Bute  Dock.  The 
agents'  wharf  was  at  a  distance  from  the  docks 
upon  a  canal  communicating  with  the  West 
Bute  Dock,  and  their  rail  iron  was  loaded  on 
ships  berthed  in  the  P]ast  Bute  Dock  by  means 
of  lighters  passing  down  this  canal  through  the 
West  Bute  Dock,  and  from  thence  down  a  smaller 
canal  connecting  the  two  docks.  The  other 
shippers  loaded  in  the  East  Bute  Dock,  either 
from  the  quay  or  by  lighters  coming  alongside 
the  ship  from  the  wharves  in  the  East  Bute  Dock, 
or  by  lighters  from  West  Bute  Dock,  passing 
down  the  connecting  canal.  The  ship,  on  arrival, 
was  berthed  in  the  East  Bute  Dock,  and  the 
loading  was  commenced,  but  shortly  afterwards 
was  stopped  for  sixteen  days  by  frost,  which 
covered  the  canal  from  the  agents'  wharf  to  the 
West  Bute  Dock  with  ice  and  prevented  the 
passage  of  the  lighters,  though  the  water  in  the 
docks  was  not  frozen  : — Held '  that  the  exception 
in  the  charterparty  with  respect  to  detention  by 
frost  did  not  apply  to  relieve  the  freighters  from 
liability  to  demurrage.  Kay  v.  Fit-Id,  .52  L.  J., 
Q.  B.  17  ;  10  Q.  B.  D.  241 ;  47  L.  T.  423 ;  31  W.  R. 
382  ;  4  Asp.  M.  C.  558— C.  A. 

Snowstorm  "  Accident."] — A  charterer  agreed 
to  load  a  ship  with  coal,  in  regular  and  customary 
turn,  "  except  in  cases  of  riots,  strikes,  or  any 
other  accidents  beyond  his  control"  which  might 
prevent  or  delay  her  loading.  To  an  action  for 
breach  of  the  above  covenant  in  the  charterparty, 
he  pleaded  that  he  was  prevented  loading  the 
vessel  by  a  snowstorm,  which  rendered  it  impos- 
sible to  bring  the  cargo  to  the  agreed  place  of 
shipment: — Held,  that  a  snowstorm  was  not  an 
"  accident"  within  the  meaning  of  the  exception, 
and  that  the  plea  was  bad.  Femcick^.  Schmalz, 
37  L.  J.,  C.  P.  78  ;  L.  R.  3  C.  P.  313  ;  18  L.  T.  27  ; 
16  W.  R.  481. 

Ice — Delay  after  Sailing.] — See  Herring  v. 
Ward,  supi-a,  col.  476. 

Surf  Preventing  Loading— Custom— Working 
Days — Power  of  Master.] — In  an  outward  and 
homeward  charterparty,  a  certain  number  of  days 
were  allowed  for  discharging  the  outward  and 
loading  the  homeward  cargo.  In  an  action  for 
demurrage  : — Held,  that  days  on  which  the  load- 
ing and  discharging  could  not  be  carried  on  at 
the  foreign  port  because  of  the  surf  were  working 
days.  Uolnian  v.  Peruvian  Nitrate  Co.,  5  Ct.  of 
Scss.  Cas.  (4th  ser.)  657. 

Held,  also,  that  it  was  within  the  master's 
power  to  grant  the  charterers  additional  lay  days 
in  consideration  of  their  giving  up  an  ojjtion  to 
load  at  certain  by-ports  ;  but  that  he  had  no 
power  to  give  a  discharge  of  any  demurrage 
money  payable  to  the  shipowners  except  on  pay- 
ment.    Ih. 


b.  Not  Producing:  Bill  of  Lading-. 

Although  as  a  general  rule  the  master  has  no 
right  to  detain  the  cargo  until  the  bill  of  lading 
is  produced,  yet  if  the  holder  of  the  bill  of  lading 


does  not  claim  the  cargo  in  a  reasonable  time 
after  notice  of  the  arrival  of  the  vessel,  and  the 
charterer  offers  to  unload  on  behalf  of  whom  it 
may  concern,  an<l  to  pay  the  freight,  and  the 
captain  refuses,  the  shipowner  cannot  claim' 
demurrage  from  the  charterers  if  the  cargo  might 
have  been  unshipped  within  the  laying  days. 
Frichxnii  v.  Barhworth,  3  H.  &  N.  601  ;  27  L.  J.,. 
Ex.  472. 

Merchants  at  Hull  chartered  a  ship  to  sail  to- 
Bactouche,  and  there  load  a  cargo  of  timber,  and 
proceed  to  Gloucester  and  deliver  the  same  on 
ijcing  paid  freight ;  thirty-five  running  days  to- 
be  allowed  for  loading  and  discharging  the- 
cargo,  and  ten  days  on  demurrage  above  the 
laying  days  at  5Z.  per  day.  The  ship  arrived  at 
Bactouche,  and  the  loading  was  completed  at  the 
expiration  of  twenty-seven  of  the  running  days. 
The  master  signed  bills  of  lading  by  which  the 
cai'go  was  deliverable  "  unto  order  or  to  assigns, 
he  or  they  paying  freight  for  the  goods  as  per 
charterparty."  The  charterers,  to  whom  the 
cargo  was  sold,  refused  to  accept  the  bill  or  re- 
ceive the  cargo,  on  the  ground  that  the  shipment 
was  not  according  to  the  contract.  They  offered) 
to  land  the  cargo  and  take  care  of  it  for  whom  it 
might  concern.  The  shipper's  agent  gave  notice- 
to  the  master  not  to  part  with  the  cargo  without 
production  of  the  bill  of  lading.  The  vessel  wa& 
ready  to  dischai'ge  her  cargo,  according  to  the 
charterparty,  on  the  5th  September.  The  laj 
days  expired  on  the  13th  September.  The  vessel 
might  have  been  discharged  in  five  days.  The 
bill  of  lading  was  not  produced  to  the  master 
until  the  22nd  September,  and  the  delivery  was 
completed  on  the  30th  : — Held,  that  the  char- 
terers were  liable  for  demurrage  and  detention 
of  the  vessel.  S.  C,  on  appeal,  3  H.  &  N.  894  : 
28  L.  J..  Ex.  95  ;  5  Jur.  (n.s.)  517  ;  7  W.  R.  97 
—Ex.  Ch. 

c.  Strikes. 

Strike  Clause — Customary  Mode  of  Discharge- 
— Lighters,] — The  plaintiff's'  ship  was  chartered 
to  carry  a  cargo  of  timber  to  Sharpness  and  there 
deliver  the  same  under  a  charterparty  which 
provided  that  the  cargo  should  be  discharged 
"  with  the  customary  steamer  despatch  of  the 
port,  any  time  lost  by  reason  of  strikes,  lock-outs, 
or  combinations  of  workmen,  whether  partial  or 
general,  not  to  count  as  part  of  the  discharging 
time,"  and  that  if,  through  any  default  of  the 
merchants  or  charterers,  who  were  to  observe  the 
usual  custom  of  the  wood  trade,  the  vessel  be 
longer  detained,  demurrage  to  be  paid  at  the 
agreed  rate.  The  vessel  arrived  at  Sharpness 
when  there  was  a  strike  amongst  the  labourers 
in  the  shipping  trade,  and  owing  to  the  continu- 
ance of  such  strike  all  the  timber  lighters  which, 
would  otherwise  have  been  available  to  take  on. 
board  the  cargo  were  still  laden  with  previous- 
consignments  on  board  them,  so  that  nothing 
could  have  been  done  to  discharge  the  plaintiffs' 
ship  until  the  strike  had  come  to  an  end.  The 
customary  mode  was  by  lighters.  After  the 
strike  had  come  to  an  end  the  discharge  of  the 
plaintiffs'  ship  duly  commenced,  and  was  com- 
pleted with  all  reasonable  despatch  : — Held,  that 
the  strike  clause  exempted  the  charterers  from 
liability.  The  Aim-  Holme,  62  L.  J.,  Adm.  51  ; 
[1893]  P.  173  ;  1  R.  607  ;  68  L.  T.  862  ;  41  W.  R. 
572  ;  7  Asp.  M.  C.  344. 

Cargo  "to  be  discharged  with  all  despatch  as- 
customary" — Custom  to  employ  Dock  Company 
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to  discharge.] — By  a  charterparty  the  plaintiffs' 
ship  was  to  proceed  to  a  port  named  with  a 
cargo,  and  there  "  be  discharged  with  all  des- 
patch as  customary,  and  ten  days  on  demurrage 
over  and  above  said  lying  days  at  &d.  per  net 
register  ton  per  day."  The  discharge  of  the 
cargo  was  delayed  for  four  days  owing  to  a  strike 
of  dock  labourers  employed  by  a  dock  company, 
who,  by  the  custom  of  the  port,  did  the  work  of 
discharge  both  for  the  shipowners  and  the  char- 
terers : — Held,  that  the  charterers  were  not  liable 
for  the  delay,  the  words  "to  be  discharged  with 
all  despatch  as  customary"  meaning  that  the 
cargo  was  to  be  discharged  with  all  reasonable 
despatch,  having  regard  to  the  actual  circum- 
stances and  manner  of  discharging  cargo 
customary  at  the  port  of  discharge,  and  that  no 
definite  time  was  fixed  by  the  charterparty 
within  which  the  cargo  was  to  be  discharged. 
Castlegate  Steamship  Co.  v.  Bcmpup.y,  61  L.  J., 
Q.  B.  620  ;  [1892]  1  Q.  B.  854  ;  66  L.  T.  742  ; 
40  W.  R.  533  ;  7  Asp.  M.  C.  186— C.  A. 

"  Strike  "  —  "  Hands  striking  work."] — The 
term  "  strike  "  in  a  charterparty  must  be  used  in 
the  ordinary  sense  of  strike  against  employers. 
The  abandonment  of  their  work  by  miners 
through  dread  of  cholera  does  not  bring  the 
charter  of  a  ship  within  the  exception  in  a 
charterparty  against  "  hands  striking  work  "  so 
as  to  relieve  him  from  payment  of  demurrage. 
Stephens  v.  Harris,  56  L.  J.,  Q.  B.  516  ;  57  L.  T. 
618  ;  6  Asp.  M.  C.  192.  Affirmed  on  other 
grounds,  57  L.  J.,  Q.  B.  203— C,  A.,  supra,  col.  477. 

Strike  at  Colliery.] — See  Granite  City  Steam- 
ship Co.  V.  Ireland,  infra,  col.  490. 

Delay  in  Unloading  by  Eeason  of  Strike — 
"Keasonable  Time."]— Where  the  terms  of  a 
bill  of  lading  contain  no  stipulation  as  to  the 
time  within  which  the  consignee  is  to  discharge 
the  ship's  cargo,  the  obligation  on  him  is  to  dis- 
charge within  a  reasonable  time  under  the 
circumstances  existing  at  the  time  of  unloading. 
Should  the  existing  circumstances  be  extraor- 
dinary, owing  to  a  strike  preventing  the  obtaining 
of  necessary  labour,  the  consignee  (provided  the 
delay  was  not  due  to  any  act  or  default  on  his 
part)  under  such  a  bill  of  lading  is  not  liable  to 
the  shipowner  for  damages  for  detention  of  the 
ship.  Hick  v.  Raymond,  62  L.  J..  Q.  B.  98  ; 
[1893]  A.  C.  22;  i  R.  12.-);  08  L.  T.  175;  41 
W.  11.  384  ;  7  Asp.  M.  C.  233—11.  L.  (E.) 

Delay  occasioned  by  a  Strike  —  Shipowner 
unable  to  perform  Ship's  part  of  Unloading.] — 
A  cargo  was  sliip|)f(l  uikUt  a  l;ill  of  Lidiiig  incor- 
porating a  clause  in  a  charterparty  whicli  fixed 
the  number  of  lay  days  for  unloading  and  allowed 
Other  days  for  demurrage.  Neither  the  bill  of 
lading  nor  the  charterparty  contained  any  excep- 
tion of  strikes.  By  the  custom  of  the  port  of 
discharge  cargoes  were  unloaded  by  the  joint  act 
of  the  shipowner  ami  the  consignees.  During 
the  lay  days  a  strike  took  place,  both  among  the 
labourers  employed  on  behalf  of  the  ship  and  those 
employed  by  the  consignees,  with  the  result  that 
the  unloading  ceased,  and  could  not  be  resumed 
till  some  days  after  the  expiration  of  the  lay 
days  : — Held,  that  as  the  number  of  lay  (Lays 
allowed  for  the  discharge  was  fixed,  the  con- 
signees were  liable  to  i).ay  demurrage,  notwith- 
standing the  inability  of  the  shipownei-s  owing 
to  the  strike  to  do  their  part  in  the  unloading. 
Tiix  or  Thiis  v.  Jiyers  (supra,  col.  478)  considered. 
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Bvdyett  v.  Bin7n>if/tim,  60  L.  J.,  Q.  B.  1  •  [1891] 
1  Q.  B.  35  ;  39  \V.  11. 131  ;  6  Asp.  M.  C.  592—0.  A. 

Port  of  Discharge  at  Option  of  Charterers 

Strike  at  Place  named.] — Where  a  charterparty 
provides  that  the  ship  shall  proceed  to  one  of 
certain  named  places  as  ordered,  and  there 
deliver  the  cargo  to  the  order  of  the  charterers, 
the  charterers  being  exempted  from  liability  for 
delay  caused  by  strikes  ;  the  charterers  having 
named  the  place  of  discharge  are  not  bound  to 
alter  their  orders  on  obtaining  laiowledge  of  a 
strike  at  the  place  named  that  will  interfere  with 
the  unloading,  in  cases  where  they  could  have 
stopped  the  ship  proceeding  to  the"^named  place. 
The  charterers  in  such  a  case  are,  therefore,  not 
liable  for  demurrage.  Bidman  v.  Fenwich,  63 
L.  J.,  Q.  B.  123  ;  [1894]  1  Q.  B.  179  ;  9  R.  227  ; 
69  L.  T.  651  ;  42  W.  R.  326  ;  7  Asp.  M.  C.  388— 
C.  A. 

Demurrage    not    running   during   Strike.] — 

Lilly  V.  Stecenson,  infra,  col.  4S9. 

Loaded  as  Customary  —  Exception  of  Hin- 
drances beyond  Charterers'  Control.] — A  charter- 
party  provided  that  the  ship  (a  sailing  ship), 
should  at  Sydney  load  coals  to  be  brought  along- 
side at  merchants'  risk ;  the  coals  to  be  loaded 
as  customary  at  Sydney  with  an  exception  of 
charterers'  liability  in  case  of  strikes  "or  any 
other  hindrances  of  what  nature  soever  beyond 
the  charterers'  or  their  agents'  control."  There 
was  a  strike  at  another  colliery  which  threw  a 
pressure  of  work  on  the  loading  colliery  and  the 
ship  was  delayed  : — Held,  that  the  delay  was  not 
due  to  a  "hindrance,"  and  that  the  charterers 
were  liable  for  demurrage.  The  Lismore,  Gar- 
diner \.  Macfarlanc,  20  Ct.  of  Sess.  Gas.  (4th  ser.) 
414. 

"  Strikes,  Lock-outs,  Accidents  to  Railway" 
— Discharge  of  Workmen  because  of  Accident  to 
Roadway.] — See  llichard-mm  and  Sauturl  ,)'•  Co., 
In  re,  infra,  col.  490. 

'•Strikes  and  Lock-outs  of  Pitmen."]  —  The 

defendants  chartered  the  i)laintiH"s  ship  to  pro- 
ceed to  Ardrossan,  the  cliartcrparty  providing 
that  the  ship  should  there  load  "  in  the  customary 
manner,  say  in  twelve  coUiery  working  days,"  a 
cargo  of  coals,  "  to  be  loaded  according  to  the 
custom  of  the  port,"  "strikes  an<l  lock-outs  of 
pitmen  and  others"  being  excepted  perils.  The 
following  written  claiuie  was  ad<led  :  "  It  is 
understood  that  the  vessel  is  to  be  loaded  at  once, 
and  lay  days  to  count  when  vessel  i-eady  and 
notice  given."  The  ship  arrived  at  Ardros.san. 
and  gave  notice  that  she  was  ready  to  load  ;  but 
before  twelve  working  daj's  had  elapsed  a  strike 
bloke  out  at  the  pit,  in  consequence  of  which  the 
ship  did  not  load  the  cargo  of  coal  till  tweuty- 
thiee  ordinary  working  days  h;id  elapsed.  By 
the  charterparty  demurrage  was  to  be  paid  at 
tlie  rate  of  id.  per  registered  ton  per  day. 
The  plaintiff  claimed  for  fifteen  days'  demurrage : 
—  IIcM.  that  the  written  clause  only  fixed  the 
time  when  the  lay  days  began,  and  that  the 
delay  wa.s  caused  by  an  excepted  peril.  Peter- 
son V.  Dunn,  43  W.  R.  349. 


d.  Other  Causes. 

No  Time  Mentioned — Unavoidable  Delay,] — 

When   a   charterj)arty    is  silent  as  to  tlie  time 
within  which  the  cargo  is  to  be  uidoadcd  at  the 
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port  of  destination,  the  law  implies  that  the 
merchant  and  the  shipowner  shall  each  use 
reasonable  despatch  in  performing  his  part  of  the 
contract  ;  and  where  the  landing  of  the  cargo 
by  the  merchant  is  rendered  impossible  by  a 
cause  over  which  he  has  no  control,  he  is  not 
liable  to  pay  damages  for  the  delay.  Mird  v. 
Cotesworth.  'lO  B.  &  S.  291  ;  39  L.  J.,  Q.  B.  188  ; 
L.  R.  5  Q.  B.  544  ;  23  L.  T.  165  ;  18  W.  E.  1169 
—Ex.  Ch. 

Kefusal  of  Authorities  to  allow  Unload- 
ing.]—  A  ship  sailing  under  a  charterparty, 
which  was  silent  as  to  the  number  of  days  to  be 
allowed  for  unloading,  arrived  at  a  foreign  port, 
and  was  detained  beyond  the  usual  time,  owing 
to  the  refusal  of  the  authorities  to  allow  the 
cargo  to  be  landed  : — Held,  that  the  merchant 
was  not  liable  to  pay  damages  for  the  delay,  as 
he  had  not  contracted  that  there  should  be  none, 
and  it  had  happened  without  fault  on  his  part. 

n. 

Contract  not  made  with  Intention  to  Violate 
Law.] — By  a  charterparty  made  by  the  char- 
terer's agent  in  France,  a  ship  was  chartered, 
and  it  was  stipulated  that  the  ship  should  load  a 
cargo  of  pressed  hay  at  Trouville,  in  France,  and 
proceed  direct  to  London ;  and  aU  cargo  was  to 
be  brought  and  taken  from  ship  alongside.  The 
agent  verbally  told  the  master  that  the  con- 
signees would  require  the  hay  to  be  delivered  at 
a  particular  wharf  in  the  port  of  London,  to 
which  the  master  assented.  On  arriving  in  that 
port  the  master  was  unable  to  land  the  hay  at 
the  wharf  by  reason  of  an  order  in  council 
under  the  Contagious  Diseases  (Animals)  Act, 
1869,  forbidding  hay  from  a  French  port  to  be 
landed  in  the  United  Kingdom.  The  order  had 
been  made  before  the  charterparty  was  entered 
into,  but  neither  party  knew  of  it.  After  some 
delay  the  charterer  received  the  hay  from  along- 
side the  ship  into  another  vessel,  and  exported  it. 
There  was  no  legal  obstacle  to  doing  this,  but 
eighteen  days  were  allowed  by  the  charterer  to 
elapse  beyond  the  lay  days.  The  shipowner 
having  brought  an  action  for  this  detention  of 
his  ship,  the  charterer  contended  that  the  con- 
tract was  for  an  illegal  purpose,  and  therefore 
void  : — Held,  that  although  it  was  the  intention 
of  the  parties  when  the  charterparty  was  entered 
into,  to  land  the  hay  at  London,  yet  as  the  con- 
tract was  not  made  knowingly  with  the  intention 
to  violate  the  law,  and  as  it  could  be  carried  out 
(as  it  ultimately  was)  without  violating  the  law, 
it  was  not  void  and  the  charterer  was,  therefore, 
liable  for  the  demurrage.  Wavgh  v.  Morris,  42 
L.  .L,  Q.  B.  57  ;  L.  R.  8  Q.  B.  202  ;  28  L.  T.  265  ; 
21  W.  R.  438  ;  1  Asp.  M.  C.  573. 

Petroleum  —  Port  Regulations  —  Cargo  not 
allowed  to  be  Landed.] — A  ship  with  a  general 
cargo  sailed  from  London  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading 
the  shipowner  was  to  deliver  the  petroleum  at 
Havre,  and  it  was  to  be  taken  out  by  the  defen- 
dant within  twenty-four  hours  after  arriving  at 
Havre,  or  ten  guineas  a  day  was  to  be  paid  for 
demurrage.  On  the  ship's  arriving  at  Havre,  the 
authorities  of  the  port  made  the  captain  take 
her  away  in  consequence  of  the  petroleum  being 
on  board.  Thereupon  he  went  to  neighbouring 
ports,  but  was  not  allowed  to  stay.  Returning 
to  Havre,  he  discharging  his  general  cargo,  and 
no  bill  of  lading  having  been  presented  to  him 


and  no  application  having  been  made  to  him  for 
the  delivery  of  the  petroleum,  he  brought  it  back 
to  London : — Held,  that  the  shipowner  was 
entitled  to  freight,  back  freight  and  expenses. 
The  demurrage  and  the  expenses  incurred  in  the 
ineffectual  attempt  to  land  at  the  neighbouring 
ports  were  not  allowed,  but  were  looked  on  as- 
part  of  the  expenses  of  the  voyage.  Argos  (  Cargo 
ex),  Gaudet  v.  Brown,  L.  R.  5  P.  C.  134  ;  28 
L.  T.  745  ;  21  W.  R.  707  ;  2  Asp.  M.  C.  6— 
P.  C. 

Exportation  not  Permitted.]  —  Where  there 
was  a  contract  to  fetch  corn,  and  demurrage 
allowed,  and  upon  the  ship's  arrival  it  was  found 
that  the  government  had  prohibited  the  exporta- 
tion of  corn,  which  fact  the  captain  knew  before 
he  entered  the  port,  but  still  did  so,  and  having^ 
staved  his  demurrage  days,  returned  in  ballast : 
— Held,  that  no  demurrage  was  payable.  Bli^jht 
V.  Page,  3  Bos.  &  P.  295,  n.  ;  6  R.  R.  795. 

Unlawful  Seizure.] — It  is  no  defence  to  an 
action  for  demurrage,  that  the  delay  in  unload- 
ing the  ship  arose  from  the  act  of  custom  house 
officers  in  unlawfully  seizing  a  part  of  the  cargo. 
Bessey  v.  Ecans,  4  Camp.  131. 

Wrongful  Detention  by  Owner.] — The  plain- 
tiffs, owners  of  a  ship,  agreed  by  charterparty, 
that  the  ship  should  have  eighty-five  running 
days  for  loading  and  unloading  her  cargo  ;  and 
that  the  freighter  might  keep  her  on  demurrage, 
for  fourteen  additional  running  days,  at  a  stipu- 
lated rate  per  diem.  The  ship  arrived  in  port, 
with  five  running  days  due  to  her.  On  her 
arrival,  and  subsequently  on  another  occasion, 
the  plaintiffs  refused  to  permit  her  to  be  unloaded. 
Afterwards,  but  not  till  after  the  expirat  on  of 
the  running  days,  she  was  permitted  to  unload, 
but  the  cargo  was  not  discharged  until  after  the 
expiration  of  fourteen  days  beyond  the  running 
days.  In  an  action  against  the  freighter  on  the 
charterparty,  the  declaration  charged  a  detention 
on  demurrage  for  fourteen  days,  and  a  general 
detention  beyond.  Plea,  that  he  did  not  keep  or 
detain  the  ship,  and  that  at  the  time  she  was. 
unloading,  the  plaintiffs  wrongfully  stopped  the 
unloading,  and  prevented  the  defendant  from 
unloading.  The  jury  found,  that  the  plaintiffs' 
refusal  was  wrongful : — Held,  that  the  plea, 
denying  the  detention  of  the  ship,  was  suffi- 
ciently made  out  by  the  finding  of  the  jury,  and 
that  the  plaintiffs  could  not,  under  this  declara- 
tion of  the  charterparty,  recover  for  the  use  of 
the  ship  during  so  much  of  the  actual  unloading, 
as  exceeded  five  days.  Benson  v.  Blunt,  1  G-.  & 
D.  449  ;  1  Q.  B.  870  ;  10  L.  J.,  Q.  B.  333. 

But  held,  that  the  last  plea  was  bad,  as  such 
an  interference  by  the  plaintiffs,  to  prevent  an 
^^nl6ading,  as  was  stated  in  the  general  terms 
of  the  allegations  of  that  plea,  would  not  put 
an  end  to  the  obligation  of  the  charterparty^ 
II. 

Insufficient  Supply  of  Cargo.] — A  charterparty 
provided  that  the  ship  should  proceed  to  a  port, 
and  there  load  from  the  factors  of  the  charterers 
a  cargo  of  "coal,  taking  her  turn  with  other 
steamers,"  and  receive  "  prompt  despatch  in 
loading."  The  charterers  employed  the  persons 
at  the  port  of  loading,  who  were  employed  to  load 
other  ships,  and  the  ship  was  loaded  in  her  turn, 
but,  by  reason  of  an  insufficient  supply  of  coal, 
the  ship  was  delayed  : — Held,  that  the  charterers 
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were  responsible  for  the  delay.     Elliott  v.  Lord,  I 
52  L.  J.,  P.  C.  23  ;    48  L.  T.  542  ;  5  Asp.  M.  C. 
63— P.  C. 

I  Procuring  Necessary  Papers.] — The  consignee 
of  a  particular  parcel  of  goods  by  a  general  ship 
is  liable  to  the  owner  for  not  taking  them  from 
the  ship  in  a  reasonable  time,  although  the  delay 
arose  from  the  necessity  for  an  order  from  the 
treasury  to  land  these  goods,  which  the  con- 
signee used  the  utmost  diligence  to  obtain.  Hill 
V.  Idle,  4  Camp.  327 ;  16  R.  R.  797. 

It  is  no  defence  to  an  action  by  the  owner  of  a 
ship  for  demurrage,  that  the  owner  has  omitted 
to  procure  the  necessary  papers  for  the  discharge 
of  the  cargo,  if  he  omitted  to  do  so  at  the  request 
of  the  defendant.  Furtiell  v.  TJtomas,  5  Bin<r. 
188 ;  30  R.  R.  568.  S.  C,  nom.  Palmer  v. 
Thomas,  7  L.  J.  (O.s.)  C.  P.  73  ;  2  M.  &  P.  296. 
And  see  Barret  \.  Button,  4  Camp.  333  ;  16  R.  R. 
798,  supra,  col.  476. 

Exception  of  'Political  Disturbances  " — Delay 
caused  during  Transit  to  Quay — Customary  Mode 
of  Loading.] — When  a  ship  is  chartered  to  load 
at  a  particular  port,  the  charterparty  is  to  be 
taken  to  have  reference  to  the  customary  mode 
of  loading  at  that  port ;  and  where,  by  the 
custom  of  the  port,  the  mode  of  loading  minerals 
is  by  bringing  them  from  the  mines  by  rail  direct 
to  the  ship's  side,  as  the  bringing  of  the  cargo 
from  the  mines  is  part  of  the  loading,  any  excep- 
tion in  the  charterparty  to  the  charterer's 
liability  for  demurrage  will  commence  to  be 
applicable  as  soon  as  the  cargo  has  left  the 
mines.  Hudson  v.  Ede  (supra,  col.  477)  followed. 
Smith  V.  Jtosario  Nitrate  Co.,  [1894]  1  Q.  B. 
174  ;  9  R.  776  ;  70  L.  T.  68  ;  7  Asp.  M.  C.  417— 
C.  A. 

Default  of  Stevedore — "Stevedore  to  be  ap- 
pointed by  Charterers,  but  employed  and  paid 
by  Shipowners'' — Damaged  Cargo.] — A  charter- 
party  provided  that  the  plaintiffs  ship  should 
load  at  Leith  and  London,  and  proceed  to  certain 
ports  and  there  deliver,  the  ''  stevedore  to  be 
appointed  by  the  charterers  in  London  only,  but 
employed  and  paid  by  the  shipowners,"  the  cargo 
to  be  taken  to  and  from  alongside  the  ship  at 
merchants'  risk  and  expense,  but  to  be  taken  on 
board  by  the  shipowners,  ten  clear  working  days 
to  be  allowed  the  charterers  for  loading,  and  all 
working  days  on  demurrage  over  the  lay  days 
in  port  of  loading  to  V)e  j)aid  for  at  the  rate  of 
201.  per  working  day.  Certain  cargo  was  loaded 
at  Leith.  In  consequence  of  bad  weather  on  the 
voyage  to  London  part  of  the  cargo  was  damaged, 
and  at  London  part  had  to  be  landed  and  lefjtii- 
sitioned,  and  fiart  had  to  be  shifted  in  order  to 
stow  the  London  cargo  jiroperly.  In  conse- 
quence the  loading  was  not  completed  within 
the  stipulated  time.  In  an  action  by  the  ship- 
owners to  recover  demurrage  : — Held,  that  the 
charterers  were  not  liable  for  the  delay,  as  it 
arose  from  the  oyicration  of  stowing  the  cargo, 
which  it  was  the  duty  of  the  shipowners  to  do, 
and  from  the  flefault  of  the  stevedore  who, 
under  the  provisions  of  the  charterparty,  was 
the  servant  of  the  shipowners.  Harris  v.  Best- 
Bylry,  4  R.  222  ;  68  L.  T.  76  ;  7  Asp.  M.  C.  272 
— C.  A. 

Position  of  Goods  in  Ship.] — A  charterparty 
entered  into  between  the  {)Iaintiffs  and  B.  k.  Co., 
for   the   conveyance  of   grain    from    C.   to   L., 
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stipulated  that  fourteen  working  days  were  to  be 
allowed  for  loading  and  unloading  at  the  port  of 
discharge,  and  ten  days  on  demurrage  at  35Z.  a 
day.  The  vessel  having  been  loaded,  one  of  the 
bills  of  lading  was  indorsed  to  the  defendants. 
The  defendants'  grain  was  stowed  at  the  bottom 
of  the  mainhold,  and  that  of  the  other  shippers 
on  the  top  of  it.  The  bill  of  lading,  indorsed  to 
the  defendants,  contained  the  words  "  paying 
freight  for  the  same  goods  and  aU  other  conditions 
as  per  charterparty."  Owing  to  the  consignees, 
whose  grain  was  placed  on  the  top  of  the  defen- 
dants', having  failed  to  take  away  their  goods 
within  the  lay  days,  the  defendants  were  unable 
to  obtain  delivery  of  their  grain,  and  three  days' 
demurrage  was  incurred  : — Held,  that  the  defen- 
dants were  liable  for  the  demurrage,  although 
they  were  prevented  from  getting  their  goods  by 
the  delav  of  other  consignees.  Portens  v.  Watney, 
47  L.  J.!  Q.  B.  643  ;  3  Q.  B.  D.  534  ;  39  L.  T.  195  ; 
27  W.  R.  30  ;  4  Asp.  M.  C.  34— C.  A. 

The  defendant  was  indorsee  of  one  of  eight 
bills  of  lading  covering  a  cargo  of  wheat,  in  each 
of  which  the  following  clause  occurred  :  "  Three 
working  days  to  discharge  the  whole  cargo  or 
30^.  sterling  per  day  demurrage."  The  portion 
of  the  cargo  consigned  to  the  defendant  was 
loaded  in  the  bottom  of  the  ship,  and  owing  to 
delay  in  unloading  on  the  part  of  the  other  con- 
signees, and  from  no  default  of  the  defendant, 
who  was  ready  and  willing  to  receive  his  portion, 
as  was  the  master  to  discharge  it,  as  soon  as  it 
could  be  reached,  two  days'  demurrage  was 
incurred  : — Held,  that  the  defendant  was  liable 
for  demurrage,  for  that  by  the  stipulation  in  the 
bill  of  lading  he  contracted  to  run  the  risk  of 
incurring  demurrage  through  the  default  of  his 
fellow-consignees.  Straher  v.  Kidd,  47  L,  J.,  Q.  B. 
365  ;  3  Q.  B.  D.  223  ;  26  W.  R.  511  ;  4  Asp. 
M.  C.  34,  n. 

If  A.  has  goods  consigned  to  him,  and  there  is 
on  board  the  same  ship  goods  consigned  to  other 
consignees,  and  those  goods  are  so  placed  on 
board  that  A.,  after  the  ship  arrives,  cannot 
obtain  his  goods  within  the  time  limited  by  the 
bill  of  lading,  he  is  not  liable  for  demurrage. 
Bohson  V.  Brooj),  4  Car.  &  P.  112  ;  M.  &  M. 
441. 

If  a  freighter  is  to  discharge  within  twelve 
running  days  after  the  vessel's  arrival,  and  he  is 
prevented  from  discharging  at  first  by  reason  of 
other  gooils  being  placed  above  his,  he  must, 
when  that  obstruction  is  removed,  discharge  with 
all  reasonable  diligence  ;  and  he  is  not,  as  matter 
of  right,  entitled  to  the  whole  original  number 
of  days  from  the  time  when  he  is  able  to  com- 
mence discharging.  Jlogcrs  v.  Hunter,  2  Car.  &  I'. 
601. 

A  general  ship  took  brandies  on  board  under 
bills  of  lading,  which  allowed  twenty  lay  jliiys 
for  delivery  of  the  goods  in  London,  and  stipu- 
lated for  M.  per  day  demurrage  ;  afterwards, 
certain  of  the  consignees  choosing  to  have  their 
goods  bonded,  the  vessel  could  not  make  her 
delivery  at  the  London  docks  until  forty-si.x  day.H 
after  the  twenty  days  ;  and  some  of  the  goods 
which  were  undermost  could  not,  though  de- 
manded, be  taken  out  till  the  upper  tiers  were 
cleared  :— Held,  that  each  of  these  consignees 
was  liable  to  pav  the  4/,  per  day  for  the  forty-six 
days.     Leer  v.  Yates,  3  Taunt.  3H7  ;  1 2  R.  R.  671 . 

A  general  ship  took    some  silk  on   board  to 

carry  from  Rotterdam  to  London  on  the  defen- 

dants  account.     On  the  margin  of   the  bill  of 

I  lading  was  written,  "  The  consignee  to  clear  the 

16—2 


487 


SHIPPING— XIV.  Demurrage. 


488 


goods  in  fourteen  niuning  days  after  ter  arrival 
in  port  or  to  pay  -1^.  per  diem  for  demurrage." 
The  vessel  was  ready  to  deliver  on  the  :h'd  of 
October.  The  defendant  applied  for  and  was 
ready  to  receive  his  goods  within  the  running 
days  ;  but  being  undermost  in  the  vessel 
delivery  could  not  be  made  until  the  22nd  : — 
Held,  that  the  plaintiff  was  entitled  to  recover  the 
demurrage,  though  he  did  not  deliver  the  goods 
within  the  time  allowed,  being  prevented  by 
other  goods,  belonging  to  other  consignees,  which 
overlaid  them.  Harinan  v.  6randol2}Ji,  Holt,  35  ; 
17  R.  R.  598. 

Refusal  of  Master  to  take  Goods  on  Board.]— 

Demm-rage  clause  held  not  applicable  in  case  of 
delay  caused  by  the  master  refusing  to  take  on 
board  goods  which  he  erroneously  thought  he 
was  not  bound  to  take.  Sccger  v.  Buthic,  8  C.  B. 
(N.S.)  45. 

State  of  Tides.] — By  charterparty  B.  and  L. 
agreed  that  B.'s  ship  "  Bebec  "  should  proceed  to 
Llanelly  and  take  on  board  a  cargo  of  culm,  and, 
being  so  loaded,  should  "  therewith  proceed  with 
all  convenient  speed  to  Cole's  Wharf,  Rochester, 
or  as  near  thereto  as  she  might  safely  get,  and 
deliver  the  same  on  being  paid  freight.  The 
regular  turn  to  be  aUowed  for  loading,  and  fifty 
tons  per  working  day,  if  required,  for  delivery 
at  Rochester,  and  demurrage  over  and  above  the 
said  days  at  the  rate  of  4Z.  per  day."  The  ship 
arrived  with  her  cargo  at  Rochester  on  the  24:th 
October  and  was  moored  at  the  Buoys,  about 
500  yards  from  and  opposite  to  Cole's  Wharf. 
On  the  25th  October  the  master  gave  L.'s  agent 
notice  that  the  vessel  was  ready  to  discharge  her 
cargo,  and  he  desired  the  master  to  come  along- 
side Cole's  Wharf.  At  that  time  there  was  not 
sufficient  water  for  the  vessel  to  come  alongside 
the  wharf,  and  the  agent  refused  to  send  lighters 
to  receive  part  of  the  cargo  so  as  to  lighten  the 
vessel  and  enable  her  to  come  alongside  the 
wharf.  The  state  of  the  tide  did  not  allow  the 
vessel  to  be  removed  to  Cole's  Wharf  until  the  4th 
November,  and  on  the  following  day  she  com- 
menced discharging  her  cargo  : — Held,  that  the 
master  was  bound  to  take  the  vessel  alongside 
Cole's  Wharf,  unless  prevented  by  some  impedi- 
ment which  endangered  her  safety  ;  and  as  the 
inability  to  bring  the  vessel  alongside  the  wharf 
was  occasioned  by  the  ordinary  course  of  navi- 
gation, the  lay  days  did  not  commence  until  the 
vessel  had  arrived  there.  Bastifell  v.  Lloyd, 
1  H.  &  C.  388  ;  31  L.  J.,  Ex.  413  ;  10  W.  R.  721. 


Discharge  of  Cargo.] — By  the  terms  of  a 

charterparty  a  steam  vessel  was  to  proceed  to  H., 
to  be  there  ready  to  load  by  a  given  day,  or  so 
near  thereunto  as  she  might  safely  get,  and  there 
load  from  the  factors  of  the  merchant  such 
(juantity  of  oxen,  sheep  and  (or)  other  lawful 
produce  which  the  merchant  might  find  it  con- 
venient to  ship,  not  exceeding  what  she  could 
reasonably  stow  and  carry  over  and  above  her 
tackle,  &c.,  and  being  so  loaded  was  to  proceed 
therewith  to  London  and  deliver  the  same  on 
being  paid  freight  a  lump  sum  of  450Z.  Two 
working  days  were  allowed  for  loading  and  dis- 
charging and  three  days  on  demurrage.  The 
cargo  to  be  taken  to  and  from  alongside  at  the 
merchant's  risk  and  expense.  Arrived  at  H.,  the 
vessel  went  alongside  the  jetty  and  received  on 
board  a  number  of  barrels  of  hams  and  300 
head  of  live  stock,  for  which  the  captain  signed 


bills  of  lading.  Being  thus  laden,  the  vessel  was 
found  to  draw  too  much  water  to  get  over  the 
bar,  and  the  captain  was  consequently  obliged 
to  take  out  all  the  stock.  He  then  proposed  to 
the  charterer's  agent  to  stow  on  board  so  many 
of  the  cattle  as  would  enable  him  to  pass  over 
the  bar,  and  to  remain  outside  and  there  take  in 
the  remainder  at  the  charterer's  expense  and 
risk.  The  agent  declined  to  accede  to  this,  and 
refused  to  put  any  of  the  cattle  again  on  board 
unless  the  captain  would  take  all.  Being  unable 
to  come  to  terms  the  captain  proceeded  on  his 
voyage  with  only  the  hams  on  board  : — Held, 
that  the  owners  were  not  entitled  either  to  the 
stipulated  freight  or  to  damages  for  the  refusal 
to  ship  the  cargo  ;  for  that  although  the  captain 
was  not  obliged  to  go  within  the  bar  at  all,  yet, 
having  chosen  to  do  so,  and  having  received  the 
cargo  on  board  and  signed  bills  of  lading,  he 
was  bound  to  find  his  way  to  his  destination. 
General  Steam  Navigatiun  Co.  v.  Sl'qjper,  11 
C.  B.  (N.S.)  493  ;  31  L.  J.,  C.  P.  185  ;  8  Jur. 
(N.S.)  821 ;  5  L.  T.  641  ;  10  W.  R.  316. 

Whether  a  partial  putting  out  of  the  cargo  is 
a  part  discharge  or  a  mere  lightening  is  to  be 
determined  in  each  case  by  the  jury,  having 
regard  to  the  terms  of  the  contract  and  the 
usage  of  the  port.  McBitosh  v,  Sinclair,  Ir.  R. 
11  C.  L.  456. 

Neglect  of  Consignee  to  pay  Harbour  Dues.] 
— Demurrage  cannot  be  claimed  for  detention  of 
a  ship  for  "harbour  dues  payable  by  the  con- 
signee, the  master  having  delayed  to  pay  them  ; 
his  duty  being  to  pay  them  without  delay  and 
recover  from  the  consignee.  3Iollcr  v.  Jeclts, 
10  C.  B.  (N.S.)  332. 

Quarantine.]  —See  Tlie  Austen  Friars,  col.  265  ; 
Whites  v.  Steamship  Winchester  Co.,  col.  265. 

Dispute  between  Brokers  as  to  Right  to 
collect  Freight.] — A  dispute  arose  between  the 
shipowner's  broker  abroad  and  the  charterer's 
broker  as  to  who  was  entitled  to  collect  freight. 
The  former,  contrary  to  the  provisions  of  the 
charterparty,  insisted  upon  his  claim  and  put  a 
stop  upon  the  cargo  ;  whereby  the  charterer 
became  liable  to  the  cargo  omier  for  demurrage  : 
— Held,  that  the  charterer  was  entitled  to  recover 
damages  in  respect  of  the  demurrage  against  the 
shipowner.  Bradley  v.  Goddard,  cited  Mac- 
lachlan  on  Shipping,  4th  ed.,  p.  197. 

Nonpayment  of  Freight— Refusal  to  deliver 
Goods.] — By  charterparty,  the  jdaintiff,  a  ship- 
owner, agreed  with  the  freighter  to  deliver  cargo 
on  payment  of  freight  as  by  bills  of  lading ; 
certain  lay  days  were  aUowed  and  demurrage 
afterwards  at  a  given  rate.  The  bills  of  lading 
provided  for  delivery  to  the  freighter  or  his 
assigns  on  payment  of  freight  as  by  charterparty. 
Defendant,  an  assignee  of  the  bill  of  lading,  sent 
his  lighters  for  the  goods  and  received  part. 
Plaintiff  demanded  payment  of  freight  for  the 
part  delivered,  and  defendant  refused  it.  Plain- 
tiff refused  to  deliver  more  cargo  and  the  running 
days  expired.  Soon  after  the  plaintiff  delivered 
the  rest  of  the  cargo  and  was  paid  freight : — 
Held,  that  the  defendant  was  not  liable  for 
demuiTage,  or  for  not  receiving  the  goods  within  a 
reasonable  time  by  reason  of  his  nonpayment 
of  freight  demanded.  Moeller  v.  Young,  5  El.  & 
Bl.  75.5  ;  25  L.  J.,  Q.  B.  94  ;  2  Jur.  (N.S.)  393— 
Ex.  Ch. 
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Convoy  Eecalled — Ship  brought  back  to  Port 
of  Sailing— Demurrage.  J — See  Luhlaril  v.  Lopes, 
10  East,  526  ;  10  R.  K.  368,  ante,  col.  378. 

Ship  unable  to  find  Berth — Obligation  to  Dis- 
charge within  Time  stipulated.] — The  discharge 
of  cargo  occupied  more  than  the  lay  days.  The 
crew  worked  properly,  but  could  not  without 
assistance  discharge  within  the  stipulated  time. 
In  an  action  for  demurrage : — Held,  that  the 
consignees  were  liable  for  two  days'  delay  in 
finding  a  quay  berth,  and  that  they  were  not  liable 
for  subsequent  delay,  the  master  being  bound  to 
give  delivery  in  the  time  stipulated.  Hansen  v. 
Donaldson,  1  Ct.  of  Sess.  Cas.  (4th  ser.)  1066. 

Cargo  not  Eeady — Strike.] — By  charterparty 
a  ship  was  to  go  to  a  port  as  ordered  and  load 
coals  at  a  berth  to  be  pointed  out  by  charterers" 
agents,  with  a  stipulation  as  to  demurrage, 
"  unless  detention  arises  from  a  strike  .  .  . 
at  any  works,  mine  or  mines  ...  or  any 
cause  beyond  merchants'  control  .  .  ."  On 
November  14th  notice  was  given  by  the  master 
that  the  ship  was  ready  to  load  ;  but  owing 
to  a  dispute  between  the  charterers  and  the 
colliery  owners  no  cargo  was  ready  for  her,  and 
in  consequence  she  was  refused  a  berth.  On 
November  22nd  she  got  a  berth  ;  on  November 
23rd  a  strike  began,  and  no  coals  were  loaded 
until  it  ended  on  December  11th.  On  December 
23rd  the  loading  was  completed.  In  an  action 
for  demurrage  : — Held,  that  it  began  to  run  on 
November  16th  at  six  p.m.,  when  the  lay  days 
expired ;  but  that  it  ceased  to  run  during  the 
strike.  Lilly  v.  Stevenson,  22  Ct.  of  Sess.  Cas. 
(4th  ser.)  278. 

Stopping  Discharge  to  get  Security  for 
Freight.] — Freight  was  by  charterparty  pay- 
able partly  on  arrival  and  partly  on  "  unloading 
and  right  delivery  of  the  cargo,"  and  the  sliip- 
owncrs  were  to  have  a  lien  for  all  freight,  dead 
freight  and  demurrage.  Whilst  delivering  the 
cargo  at  Glasgow,  the  master  suspended  delivery 
for  two  days  until  the  consigTiee  should  find  secu- 
rity for  the  freight.  In  an  action  for  demurrage  : 
— Held,  that  the  shipowners  could  not  recover, 
because  they  might  have  delivered  the  cargo  and 
retained  their  lien.  Thorsen  v.  McDuioall,  19 
Ct.  of  Sess.  Cas.  (4th  ser.)  743. 

Delay  through  want  of  Trucks.] — By  charter- 
party  the  carg<j  was  to  be  discharged  "as  fast  as 
the  steamer  can  deliver  after  being  berthed  as 
customary."  Delay  was  cau.sed  in  discharging 
through  the  railway  company  not  providing 
sufficient  trucks  to  carry  off  the  cargo  of  jiig 
iron,  none  being  allowed  to  be  landed  on  tlie 
<iuay  : — Held,  that  the  consignees  were  not  liable 
for  demurrage.  Wyllie  v.  lldrr'mm,  13  Ct.  of 
Sess.  Cas.  (4  th  ser.) '!)2. 

Want  of  Trucks— Exception  of  "Detention 
by  Railways,"] — A  charterparty  provided  for 
delivt  ly  of  the  coal  cargo  into  trucks,  and 
excepted  liability  for  "detention  by  railways." 
There  was  delay  in  unloading  caused  by  the 
railway  not  supplying  trucks  in  consequence 
of  the  charterers  detaining  too  many  trucks 
unloaded  : — field,  that  demurrage  was  not  pay- 
able. Lctriclicux  V.  Dunloj),  I'J  Ct.  of  Sess.  Cas. 
(4th  ser.)  20'J. 

Strike — Failure  to  Discharge  on  Quay.] 

— r>y  charteipaity  the  ship  was  U)  deliver  her 
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coal  cargo  "alongside  any  safe  wharves,  crafts 
or  depots,"  to  be  taken  from  alongside  at  mer- 
chants' risk  and  expense  "according  to  the  usual 
custom  at  loading  and  discharging  ports."  A 
certain  time  was  allowed  for  discharge,  after 
which  demurrage  was  to  be  paid,  "except  in  case 
of  strikes  .  .  .  detention  by  railway,  or  cranes 
...  or  any  other  cause  beyond  the  control  of 
the  charterers  which  may  impede  the  ordinary 
lading  and  discharging  of  the  vessel."  On 
arrival,  railway  trucks  could  not  be  supplied 
because  of  a  strike  of  the  railway  men.  There 
was  no  rule  of  the  port  requiring  the  coal  to  be 
discharged  into  trucks,  or  forbidding  discharge 
on  the  quay  : — Held,  that  the  charterers  were 
liable  for  demurrage.  Granite  City  Steamship 
Co.  V.  Ireland,  19  Ct.  of  Sess.  Cas.  (4th  ser.)  124. 

Delivery  on  Quay.]  —  Delay  in  taking 

delivery,  caused  by  the  railway  company  not 
providing  trucks,  causes  the  consignee  to  be 
liable  for  demurrage  ;  and  not  the  less  so  because 
the  ship  is  berthed  in  a  place  where  by  the  rules 
of  the  port  her  cargo  may  not  be  discharged  on 
the  quay.  KrunscY.  Dry  nan,  18  Ct.  of  Sess.  Cas. 
(4th  ser.)  1110.  Distinguishing  Wylliev.  Harri- 
son, 13  Ct.  of  Sess.  Cas.  (4  th  ser.)  92. 

Towage  Contract.] — Tugo^vners  agreed  to  tow 
a  ship  from  one  port  to  another,  demurrage  pay- 
able to  them  at  lOi^.  per  day  unless  detained  by 
stress  of  weather — "  no  extra  charge  to  be  made 
in  case  of  accident,  unless  for  detention  arising 
therefrom,  to  be  paid  for  as  per  rate  mentioned 
above."  The  tow-rope  parted  in  a  gale,  and  the 
tug  and  tow  put  into  a  port  of  refuge,  where 
they  were  detained  seven  days  by  weather.  No 
fault  was  proved  on  cither  side  : — Held,  that 
demurrage  for  seven  days  was  payable.  JVew 
Steam  2)/y  Co.  v.  MoClcw,  7  Ct.  of  Sess.  Cas.  (3rd 
ser.)  733. 

"Strikes,  Lock-outs,  Accidents  to  Railway" 
— "Other  Causes  beyond  Charterers'  Control" — 
Discharge  of  Workmen  in  consequence  of  Acci- 
dent to  Railway.]  —  l!y  charlc  rparty  it  wa.'i 
agreed  that  the  ship  should  load  from  charterers' 
agents  a  cargo  of  petroleum  in  cases,  lay  days, 
for  loading  to  commence  twenty-four  hours  after 
the  receipt  by  the  charterers'  agents  of  written 
notice  of  steamer's  readiness  in  berth  to  receive, 
strikes,  lock-outs,  accidents  to  railway  ...  or 
other  causes  beyond  cliartcrers'  conti'ol,  excepted. 
The  railway  which  brou'jfht  the  oil  in  tanks  to 
the  ])ort  of  lo.'iding  being  partially  destroyed  by 
floods,  the  charterers'  agents  dismissed  the  men 
employed  at  their  factory  in  jiacking  the  oil  in 
cases.  On  the  re-opening  of  the  railway,  suHi- 
cicnt  sup|)lics  of  oil  were  received  at  tlu;  f.-ictory, 
but  owing  to  tiie  absence  of  men  the  pioduction 
of  fdlcd  cases  was  delayed.  The  charterers' 
agents  also,  in  accordance  with  the  practice  of 
shippers  at  the  i)ort,  deferred  the  loading  of  the 
ship  until  they  had  lo.adcd  other  ships  which  had 
arrived  previously,  and  been  delayed  in  loading 
by  the  same  causes.  The  lay  days  h.aving  been 
exceeded: — Held,  that  the  lay  days  commenced 
to  run  as  soon  as  sullicicnt  oil  had  arrivcul  to 
enable  the  work  of  filling  cases  to  be  resumed  ; 
th.at  the  failure  to  load  the  ship  within  the  lay 
days  was  not  owing  to  "  strikes,  lock-outs,  acci- 
dents to  railway  ...  or  other  causes  beyond 
the  charterers'  control,"  within  (he  meaning  of 
the  charterparty  ;  and  that  the  shipowners  were 
entitled  to  damages  for  detention.     Ilichardsons 
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and  Samuel  4-  Co.,  In  re,  66  L.  J.,  Q,  B.  868  ;  77 
L.  T.  479— C.  A. 

Delay  caused  partly  by  Consignees  of  other 
Cargo  —  Lien  for  Demurrage  and  Freight.]  — 
A  charterparty  provided  that  the  shipowners 
should  have  an  absolute  lien  for  the  cargo  for 
all  freight,  dead  freight  and  demurrage  ;  thei'e 
being  no  stipulation  for  demurrage  at  the  port  of 
discharge.  After  a  partial  cargo  of  guano  had 
been  loaded  for  the  charterer,  the  bills  of  lading 
for  which,  in  favour  of  consignees,  referred  to 
the  charterparty,  the  master  with  the  charterers' 
concurrence  shipped  other  goods  for  a  third 
party.  At  the  port  of  discharge  no  one  claimed 
these  goods,  which  were  not  worth  their  freight, 
and  on  this  account  and  also  partly  by  the 
fault  of  the  consignees  of  the  guano,  delay  was 
incurred  at  the  port  of  discharge : — Held,  that 
the  guano  was  subject  to  a  lien  for  the  whole 
freight,  but  not  for  unliquidated  damages  in 
respect  of  the  detention  of  the  ship  ;  and  that 
the  consignees  were  liable  for  the  detention  only 
so  far  as  it  was  by  their  fault.  Lamb  v.  Kasdacli, 
9  Ct.  of  Sess.  Cas.  (4th  ser.)  482. 


7.  Eate  of  Payment. 

Stipulated  Sum — Deductions.] — If  a  ship  is 
detained  beyond  the  days  of  demurrage  allowed 
by  the  charterparty,  the  stipulated  demurrage 
is  prima  facie  the  measure  of  compensation  for 
the  further  time,  but  it  is  competent  to  the 
owner  or  the  freighter  to  shew  that  this  would 
be  more  or  less  than  a  fair  compensation  for  the 
detention.  Moorsom  v.  Bell,  2  Camp.  616  ;  12 
R.  K.  755. 

In  fixing  the  amount  of  demurrage  to  be  paid 
'for  detention  of  a  vessel  during  repairs,  a  deduc- 
tion must  be  made  from  the  gross  freight  of  so 
much  as  would  in  ordinary  cases  be  disbursed  on 
.account  of  the  ship's  expenses  in  the  earning  of 
the  freight.     The  Gazelle,  2  W.  Eob.  279. 


8.  Lien  for. 

What  Delays.] — By  a  charterparty  cargo  was 
to  be  loaded  in  thirteen  working  days,  and  to  be 
discharged  at  not  less  than  thirty  tons  per  work- 
ing day.  Ten  days'  demurrage  to  be  allowed 
above  the  said  days.  The  charterer's  liability 
to  cease  when  ship  is  loaded,  the  captain  or 
owner  having  a  lien  on  cargo  for  freight  and 
demurrage : — Held,  that  the  charterer  upon 
loading  the  cargo  was  discharged  from  liability 
for  demurrage  incurred  at  the  port  of  loading. 
Xish  V.  Corij,  44  L.  J.,  Q.  B.  205  ;  L.  E.  10  Q.  B. 
553  ;  32  L.  T.  670  ;  23  W.  E.  880  ;  2  Asp.  M.  C. 
593— Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  go  to  a  certain  port  and  there  load 
from  the  charterer  a  cargo  "in  the  customary 
manner,"  and  proceed  therewith  to  another  port 
and  deliver  the  same.  ..."  The  cargo  to  be 
discharged  in  ten  working  days,  commencing 
from  the  day  after  the  ship  has  got  into  her 
proper  discharging  berth.  DemuiTage  at  21.  per 
100  tons  register  per  day.  .  .  .  The  ship  to 
have  an  absolute  lien  on  cargo  for  freight  and 
demurrage,  the  charterer's  liability  to  any  clauses 
in  the  charter  ceasing  when  he  has  delivered  the 
cargo  alongside  ship"  : — Held,  that  the  demur- 
rage and  the  lien  and  exemption  clauses  did  not 
apply  to  damages  by    undue  detention  of   the 


vessel  at  the  port  of  loading.  Loekliart  v.  Falk, 
44  L.  J.,  Ex.  105  ;  L.  II.  10  Ex.  132  ;  33  L.  T.96  ; 
23  W.  E.  753  ;  3  Asp.  M.  C.  8. 

The  shipowner  has  alien  for  demurrage  proper 
where  the  lieu  is  given  by  the  charterparty  and 
incorporated  in  the  bill  of  lading,  but  not  for 
damages  in  the  nature  of  demurrage.  Gray  v. 
Carr,  40  L.  J.,  Q.  B.,  257  ;  L.  E.  6  Q.  B.  622  ; 
25  L.  T.  215  ;  19  W.  E.  1173  ;  1  Asp.  M.  C.  115— 
Ex.  Ch. 

Where  the  charterparty  gave  the  master  a 
lien  on  the  cargo  for  all  freight,  dead  freight  and 
demurrage : — Held,  that  the  clause  extended  to 
detention  of  the  vessel  in  putting  stiffening  coal 
on  board  and  that  damages  for  such  detention 
wei'e  covered  by  the  owner's  lien.  Sanguvnetti 
V.  Pacific  Steam  Navigation  Co.,  46  L.  J.,  Q.  B. 
105  ;  2  Q.  B.  D.  238  ;  35  L.  T.  658  ;  25  W.  E. 
150  ;  3  Asp.  M.  C.  300— C.  A. 

Under  a  charterparty  containing  this  clause : 
"  Charterer's  liability  to  cease  when  the  ship  is 
loaded,"  the  captain  having  a  lien  on  the  cargo 
for  freight  and  demurrage  : — Held,  that  the  lien 
extended  to  demurrage  at  the  port  of  lading. 
Francesco  v.  Masse}i,  42  L.  J.,  Ex.  75  ;  L.  E.  8 
Ex.  101  ;  21  W.  E.  440. 

No  Lien  in  Equity.] — The  parties  to  a  charter- 
party  "  mutually  bound  themselves,  especially 
the  owners  the  ship  and  tackle,  and  the  freighter 
the  goods  to  be  taken  on  board" — in  a  penal 
sum — "to  the  true  and  punctual  performance  of 
every  article  therein  contained  "  : — Held,  the 
shipowners  had  no  lien  in  equity  (as  they  had 
none  at  law)  on  the  cargo  for  dead  freight  or 
demurrage.  Gladstone  v.  Birley,  2  Mer.  401  ; 
15  E.  E.  465.   And  see  S.  C,  3  M.  &  S.  205. 

Lien  on  Goods  of  A.  for  Demurrage  in  respect 
of  Goods  of  B.  —  Charterparty  and  Bill  of 
Lading.] — See  Lamh  v.  Kaselack,  ante,  col.  491. 


9.  Practice. 

a.  Jurisdiction. 

Of  Admiralty  Court,] — The  court  of  admiralty 
may,  by  transfer  from  a  county  court,  acquire 
jurisdiction  in  a  cause  upon  a  question  of 
demurrage,  as  to  which  the  court  has  no  original 
jurisdiction.  The  Swan,  40  L.  .J.,  Adm.  8  ;  L.  E. 
3  A.  &  E.  314  ;  23  L.  T.  633  ;  19  W.  E.  424. 

Superior  Court.] — If  in  an  action  in  a  superior 
court,  on  a  charterparty,  for  freight  or  demur- 
rage, the  plaintiff  claims  and  recovers  a  sum 
greater  than  20^.  and  less  than  300/.  he  is 
entitled  to  costs  :  for  over  such  causes  31  &  32 
Vict.  c.  71,  and  32  &  33  Vict.  c.  51,  s.  2,  confer 
no  jurisdiction  on  a  county  court  appointed  to 
have  admiralty  jurisdiction.  Gvnnestad  v.  Price, 
44  L.  J.,  Ex.  44  ;  L.  E.  10  Ex.  65  ;  32  L.  T.  499  ; 
23  W.  E.  470  r  2  Asp.  M.  C.  543.  Disapproving 
of  Argos,  Cargo  ex,  infra. 


County  Court.]— Held, 
that  by  32  &   33  Vict.  c. 
courts  have  jurisdiction  in 
out  of   charterparties  or 
the  use  or  hire  of  ships, 
admiralty  may   have    no 
cases.     Argo.i,   Cargo  ex, 
L.  J..  Adm'.  1  ;  L.  E.  5  P. 
21  W.  E.  420. 


by  the  privy  council, 
51,  s.  2,  the  county 
cases  of  claims  arising 
other  agreements  for 
although  the  court  of 
jurisdiction  in  such 
Gaudet  v.  Broum,  42 
C.  134  ;  28  L.  T.  77  ; 
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This  case  followed  and  Giinnested  v.  Price 
(supra)  disapproved  ia  The  Alhui,  49  L.  J.,  Adm. 
40 ;  5  Ex.  D.  227  ;  42  L.  T.  517  ;  29  W.  R.  94  ;  4 
Asp.  M.  C.  256— C.  A. 


b.  Pleading:. 

A  count  on  a  charterparty  for  demurrage  and 
detention  of  a  ship,  and  a  count  for  demurrage, 
ought  not  to  be  allowed.  3Iathewso)i  v.  May, 
16  M.  &  VV.  329;  16  L.  J.,  Ex.  288.  S.  P., 
Tenqwrley  v.  £roion,  1  D.  (N.s.)  310  ;  6  Jur. 
150. 

Where  a  charterparty  stipulates  for  seventy- 
five  running  days  and  twenty  days  on  demur- 
rage, if  the  ship  is  detained  for  extra  days,  the 
remedy  is  not  by  a  count  for  demurrage,  but  by 
action  on  the  charterparty.  Cropton  v.  Pichev- 
nell,  16  M.  &  W.  829. 

On  a  count  for  demurrage  generally,  the  plain- 
tiff cannot  recover  when  the  demurrage  or 
detention  has  arisen  ex  delicto.  Hannson  v. 
Wilson,  2  Esp.  709. 

If  there  is  no  contract  as  to  demurrage,  a 
shipowner  cannot,  on  a  common  count  for 
demurrage,  recover  for  the  detaining  of  the 
ship  for  an  unreasonable  time  in  loading  and 
unloading,  but  must  declare  specially.  Horn 
V.  Bensumn,  9  Car.  k.  P.  709  ;  2  M.  &  Eob. 
326. 

If  a  contract  of  freight  and  demurrage  is 
entered  into  by  deed,  the  plaintiff  ought  to 
declare  upon  the  deed.  Atty  v.  Parish,  1  Bos.  & 
P.  (N.E.)  104. 

Bight  of  Master  to  Sue.] — The  master  cannot 
maiutain  an  action  in  his  own  name  upon  an 
implied  promise  to  pay  demurrage.  Brouncker 
s.  Scott,  4  Taunt.  1. 

Implied  Covenant  to  Pay.] — Where  a  ship  was 
let  to  freight  by  cluuterpaity  from  the  plaintiff 
to  the  defendant,  a  clause — '■  and  it  is  hereby 
covenanted  and  agreed  by  and  between  the  said 
parties  that  forty  days  shall  be  allowed  for 
unloading  and  loading  again,  &c." — was  held  to 
raise  an  imj.lied  covenant  by  the  freighter  not  to 
detain  the  shif)  beyond  the  forty  dnys  ;  and  if 
he  detain  her  for  longer  the  owner's  remedy  is 
on  the  covenant  and  not  in  assumpsit  upon  an 
implied  new  contract.  Randall  v.  Lynch,  12 
East,  179 ;  2  Camp.  352  ;  11  K.  11.  340,  727. 

XV.  CARGO. 

2.  Sufficiency  of  Gir/jo. 

a.  Meaning  of  "Cargo,"  494. 

/;.  Fidl  an-!  Complete  Cargo,  494. 

2.  Fitncsx  for  Shipincnt,  501. 

3.  Deck  Carijo,  5(i2. 

4.  Notice  of  Arricul  of  Ship — Heady  to  Load, 

504. 

5.  Loading. 

a.  Generally,  5f)4. 

h.  Custom  and  Manner,  508. 

c.  Lighters,  510. 

d.  Place  of,  511. 

c.  Return  Cargo,  511. 

/.  Refusal  or  IS'eglcct  to  Load,  513. 

6.  Stowage. 

a.  Employment  of  Stevedore,  515. 
h.  Duty  of  Master  and  Owner,  516. 
c.  Damages,  519. 

7.  Demand  by  Shipper  if  Bedel i very,  519. 
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8.  Bufy  of  ^faster  to  Preserve,  Tranship,  or  Sell. 

a.  To  Preserve  and  Reship,  520. 

i.  To  Tranship,  521. 

c.  To  Sell— Power  of  Master,  523. 

9.  Belivery  and  Discharge. 

a.  Time,  527. 
i.  Manner,  535. 

c.  Place,  535. 

d.  Refusal  to  Receive,  537. 

e.  Warehousing,  538. 

10.  Jettison,  541. 

11.  Sale,  Assignment,  and  Mortgage,  541. 

12.  Action  for  Loss,  Detention,  Damage,  or  Non- 

Delirery. 

a.  Parties,  550. 

b.  Proof  of  Receipt,  552. 

c.  Proof  of  Loss  or  Damage,  553. 

d.  Damages,  557. 

13.  Lien  on  Cargo,  561. 

14.  Miscellaneous,  564. 

Bottomry — See  X.  Bottomry  ;  Damage  to — 
See  XII.  Bill  of  Lading  ;  Stoppage  in  transitu 
— See  XVI.  Stoppage  in  Transitu  ;  Admi- 
ralty Jurisdiction  —  See  XXVI.  Admiralty 
Law  and  Practice. 

Matters  touching  Cargo  iiyill  also  be  found 
sub  tit.  IV.  Owners  ;  XI.  Charterparty  ; 
XII.  Bill  of  Lading  ;  XIII.  Freight  ;  XIV. 
Demurrage  ;  XVII.  Average. 


1.  Sufficiency  op  Cargo. 
a.  Meaning-  of  "Cargo." 

Equivalent  to  Shipload.] — In  a  contract  to 
deliver  at  a  port  to  be  named  by  the  purchaser 
"a  small  cargo  of  about  sixty  fathoms  of  latli- 
wood,"  the  word  "cargo"  means  an  entire  ship- 
load ;  and  therefore  the  purchaser  is  not  bound 
to  accept  sixty  fathoms,  measured  and  set  apart 
for  him  by  the  seller's  agent  at  the  port  named, 
out  of  a  shipload  containing  eighty-three  fathoms 
of  lathwood.  Krevqcr  v.  Blanch,  39  L.  J.,  Ex. 
160  ;  L.  R.  5  Ex.  179  ;  23  L.  T.  128  ;  18  W.  R. 
813. 

Where  a  ilefendant  contracted  to  buy  of  the 
plaintiff  "  a  cargo  of  from  2,500  to  3,000  barrels 
(seller's  option)"  jietroleum  at  one  shilling  and 
three  farthings  per  gallon  weighed  8  lbs. 
delivered,  to  be  shii)pe(l  from  New  York,  within 
a  certain  time,  and  the  teiins  of  the  contract 
shewed  that  the  defendant  was  to  have  conii)letc 
control  over  the  destination  of  the  vessel : — 
Held,  that  "cargo"  meant  an  entire  shipload 
and  not  a  shipment,  and  that  it  was  a  con- 
dition precedent  that  the  2, .")()()  to  3.000  barrels 
tendered  should  be  the  whole  cargo  of  the  vessel, 
although  the  additional  (piantity  sliip|)ed  was 
kept  distinct,  and  tlie  defendant  was  not,  in  f.'ict, 
ileprivcfl  of  the  control  of  the  vessel's  destination. 
Jiomnoman  v.  Drai/fon,  46  L.  J..  Ex.  273  ;  2 
Ex.  1).  15;  35  L.  t.  727;  25  W".  R.  194;  3 
Asp.  M.  C.  303— C.  A. 

b.  Full  and  Complete  Carg-o. 
"What  is.] — By  a  charterparty  a  ship  was 
desrrihed  to  be  of  the  burden  of  261  tons,  and 
the  freighter  covenanted  to  load  .'i  full  and  com- 
plete cargo  : — Held,  that  the  loa«hng  of  goods 
equal  in  number  of  tons  to  the  tonnage  described 
in  the  charterparty  was  not  a  performance  of 
this  covenant ;  but  that  the  freiglitcr  was  bound 
to  put  on  Iward  as  much  cargo  as  the  ghip  was 
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capable  of  carrying  with  safety.  Hunter  v. 
Fnj,  2  B.  &  Aid.  -121  ;  21  R.  R.  340. 

A  charterparty  provided  that  the  ship  should 
proceed  to  the  port  of  loading  and  there  load  "  a 
full  and  complete  cai'go  of  iron  ore,  say  about 
1,100  tons."'  The  charterer  provided  a  cargo  of 
1,080  tons,  the  actual  capacity  of  the  ship  being 
1,210  tons: — Held,  that  the  words,  "say  about 
1,100  tons,"  were  not  mere  words  of  expectation, 
but  words  of  contract,  and  that  the  charterer's 
imdertaking  was  not  to  load  the  ship  up  to  her 
actual  capacity ;  but  that  3  per  cent,  was  a 
fair  amount  of  excess  over  1,100  tons,  to  allow  in 
estimating  what  was  a  full  and  complete  cargo 
of  about  1,100  tons,  and  consequently  that  the 
cargo  actually  provided  fell  short  of  the  char- 
terers oblicration  by  fifty-three  tons.  Morris  v. 
Lerisoju  45^  L.  J.,  C.  P.  409  ;  1  C.  P.  D.  155  ;  34 
L.  T.  576  ;  24  W.  E.  517  ;  3  Asp.  M.  C.  171. 

And  see  Cuffin  v.  Aldridge,  supra,  col.  290. 

Covenant  as  to  Survey.] — A  covenant  in  a 
charterparty,  "  that  no  claim  shall  be  admitted 
or  allowance  made  for  short  tonnage,  unless  such 
short  tonnage  be  found  and  made  to  appear  on 
her  arrival,  on  a  survey  by  four  shipwrights  to 
be  indifferently  chosen  by  both  parties,"  is  not 
a  condition  precedent  to  the  right  of  recovering 
for  short  tonnage  ;  but  is  a  matter  of  defence  to 
be  taken  advantage  of.  Hotliam  v.  East  India 
Co.,  1  Term  Eep.  638  ;  1  R.  E.  333. 

Accident  in  Course  of  Loading.] — By  a  char- 
terparty between  the  owner  and  the  charterer  of 
a  ship,  it  was  agreed  that  the  ship  should  pro- 
ceed to  P.,  and  there  load  a  full  and  complete 
cargo  of  cotton  with  a  certain  amount  of  sugar  as 
ballast.  The  ship  proceeded  to  P.,  and  after  a 
portion  of  the  cargo  had  been  loaded,  and  while 
another  portion  was  in  a  lighter  lying  alongside 
ready  for  loading,  the  ship  caught  fire  acci- 
dentally, and  the  portion  of  cargo  on  board  was 
so  injured  that  the  master  necessarily  sold  it. 
He  forwarded  the  portion  alongside  to  its  destina- 
tion by  a  different  ship.  After  the  ship  had  been 
repaired,  the  shipowner  tendered  it  to  the  char- 
terer's agents  and  required  them  to  load  the 
residue  of  the  cargo,  which  they  refused  to  do  : — 
Held,  that  the  charterer  was  not  exonerated  by 
the  circumstances  from  his  obligation  to  com- 
plete the  loading  of  a  full  and  complete  cargo. 
Jones  V.  Hulme,  36  L.  J.,  Ex.  192  ;  L.  E.  2  Ex. 
335  ;  16  L.  T.  794  ;  16  W.  E.  62. 

Goods  Despatched  by  other  Vessels.] — A 

ship  was  chartered  on  the  12th  of  September, 
1801,  for  the  conveyance  of  a  cargo  of  wheat 
from  Harwich  to  St.  Malo  ;  ten  days  to  be 
allowed  for  loading.  The  usual  course  was  to 
load  a  portion  of  the  cargo  at  a  quay  in  the  river 
Orwell,  and  to  proceed  lower  down  the  river  to 
take  in  the  residue.  The  vessel  having  arrived 
on  the  14th  of  September,  and  taken  in  900 
quarters  (which  were  about  three-fourths  of  the 
whole  cargo),  was  proceeding  down  the  river  in 
charge  of  a  pilot,  when  she  got  aground.  The 
master,  finding  it  necessary  to  take  out  the  cargo 
in  order  to  examine  and  repair  the  ship,  gave 
notice  to  the  charterers'  agent,  who  accordingly, 
at  the  request  of  the  master,  and  at  the  expense 
of  the  charterers,  unloaded  the  900  quarters,  and 
despatched  the  whole  quantity  to  its  destination 
by  other  vessels.  On  the  4th  of  October  the 
master  gave  notice  that  he  was  ready  to  receive 
the  cargo  and  demanded  it.     The  asrent  had  none 


to  ship  : — Held,  that  the  owners  could  not  main- 
tain an  action  against  the  charterers  for  not 
supplying  a  cargo.  StrugnM  v.  Friedrichseny 
12  C.  B.  (N.S.)  4.^2  ;  9  Jur.  (N.S.)  77, 

Unforeseen  Cause — Impossibility  of  supplying 
Goods.] — An  owner  of  a  ship  agreed  that  she 
should  proceed  direct  to  Ichaboe,  and  there  load 
a  full  and  complete  cargo  of  guano  by  the  ship's 
boats'  tackle,  and  by  the  labour  of  the  crew, 
and  being  so  loaded,  should  proceed  therewith 
to  Cork  or  Falmouth,  and  deliver  the  same,  on 
being  paid  freight  at  4Z.  15*.  per  ton  ;  restraint 
of  princes  and  rulers,  the  acts  of  God  and  the 
Queen's  enemies,  fire  and  perils  of  navigation, 
always  excepted  ;  twenty-one  working  days  to 
be  allowed  to  the  charterer  if  the  ship  was  not 
sooner  discharged  at  the  port  of  unloading.  The 
charterer  to  ship  bags  and  other  materials  requi- 
site for  loading  the  ship,  and  to  supply  the  stores 
for  the  ship,  at  cash  prices,  for  the  voyage,  and 
to  deduct  the  amount  from  the  balance  of  freight ; 
but  in  the  event  of  the  vessel  being  lost,  or  any 
other  unforeseen  causes  preventing  the  com- 
pletion of  the  charterparty,  the  owner  agreed  to 
pay  the  charterer  the  amoimt  of  his  disburse- 
ments for  such  stores.  To  a  declaration  of  this 
charterparty,  alleging  as  a  breach  that  the  ship- 
owner did  not  land  a  full  and  complete  cargo  of 
guano  on  board  the  ship  at  Ichaboe,  he  pleaded 
that  he  was  prevented  from  doing  so  from  an 
unforeseen  cause,  namely,  that  on  the  arrival  of 
the  ship  at  Ichaboe,  and  within  a  reasonable 
time  afterwards,  no  guano  was  to  be  found  there, 
and  that  he  had  paid  to  the  charterer  the  amount 
of  his  disbursements  for  stores  for  the  ship  : — 
Held,  that  the  plea  was  bad  in  substance,  for 
that  the  fact  of  no  guano  being  to  be  found  was 
not  such  an  unforeseen  cause,  preventing  thtj 
completion  of  the  charterparty,  as  entitled  the 
shipowner  to  pay  the  amount  of  the  disburse- 
ments, and  treat  the  charterparty  as  at  an  end, 
but  that  he  was  nevertheless  bound  by  his 
positive  contract  to  load  a  full  cargo.  Hills  y. 
Si/ffhrue,  15  M.  &  W.  253. 

Ballast.] — Where  the  freighter  covenanted  to 
provide  for  the  ship  a  full  and  complete  cargo, 
consisting  of  copper,  tallow  and  hides,  or  other 
goods,  on  which  separate  rates  of  freight  were  to 
be  paid  : — Held,  that  having  supplied  her  with 
as  large  a  quantity  of  tallow  and  hides  as  the 
master  chose  to  take  on  board,  he  was  not  bound 
to  provide  any  copper,  although  for  the  want  of 
it  the  ship  was  obliged  to  keep  in  her  ballast, 
and  did  not  make  so  advantageous  a  freight  as 
she  might  have  done.  Moorsoin  v.  Page,  4  Camp. 
103  ;  15  E.  R.  731. 

Merchandise  for  Ballast.] — A  shipowner  is 
entitled  to  take  merchandise  on  board  as  ballast, 
provided  it  occupies  no  more  space  than  the 
ballast  would  have  done,  and  leaves  to  the 
charterer  the  full  space  of  the  vessel  for  his 
cargo.  Towse  v.  HeMerson,  4  Ex.  890  ;  19  L,  J., 
Ex.  163. 

Light    Cargo  —  Duty    of    Shipowner  to 

provide  Ballast.] — A  charterer  agreed  to  load  at 
Archangel  a  full  and  complete  cargo  of  oats  or 
other  lawful  merchandise,  which  the  shipowners 
were  to  deliver  "  on  being  paid  freight  at  the 
rate  of  45.  &d.  per  320  lbs.  for  oats,  and  if  any 
other  cargo  be  shipped,  in  full  and  fair  proportion 
thereto,  according  to  London  Baltic  printed 
rates."      The  cargo  shipped  consisted  of  flax  and 


497 


SHIPPIXG— XY.  Cargo. 


other  light  articles  (all  mentioned  in  the  Loudon 
Baltic  rates),  i.e.  of  as  much  as  the  ship  could 
safely  carry  of  such  light  articles,  which  rendered 
the  shipment  of  120  tons  of  ballast  necessary  : — 
Held,  that  the  charterer  had  a  right,  in  the 
absence  of  any  stipulation  to  the  contrary 
expressed  or  implied,  to  ship  a  full  and  com- 
plete cargo  of  any  one  or  more  of  the  articles 
constituting  la-\vful  merchandise  within  the 
meaning  of  the  charterparty,  and  that  when  he 
had  supplied  a  full  and  complete  cargo,  it  was 
the  shipowner's  duty  to  procure  the  ballast 
necessary  for  that  cargo  ;  that  in  this  case  no 
stipulation  to  the  contrary  was  expressed  by  the 
words  "  in  full  and  fair  proportion "  in  the 
charterparty,  nor  was  any  such  stipulation 
implied  by  law  ;  so  that  the  shipowner  not  being 
protected  from  the  extreme  use  by  the  charterer 
of  his  privilege,  could  not  recover  from  him  more 
than  the  freight  payable  according  to  the  Lon- 
don Baltic  rates  on  the  quantities  of  the  several 
articles  actually  shipped.  Suuthamjjtoii  Steam 
Collier  Co.  v.  Clarke.  40  L.  J.,  Ex.  8  ;  L.  E.  6  Ex. 
53  ;  19  W.  R.  2U— Ex.  Ch. 

Under  an  agreement  to  proceed  to  the  East 
Indies,  and  there  load  a  full  and  complete  cargo  ; 
the  fore-cabin  to  be  filled  with  light  goods  ; 
freight  4Z.  15«.  per  ton  of  twenty  cwt.  for  sugar, 
coffee,  and  rice,  and  for  pepper  for  eighteen  cwt. 
to  the  ton  ;  100  tons  of  rice  or  sugar  to  be 
shipped,  previously  to  any  other  part  of  the 
loading,  to  ballast  the  vessel : — Held,  that  the 
owner  was  obliged  to  furnish  what  further  ballast 
was  necessary,  and  that  the  freighter,  after  ship- 
ping the  100  tons  of  rice  or  sugar,  was  at  liberty 
to  complete  the  cargo  with  light  goods.  Irvinq 
V.  Clegg,  1  Bing.  (n.C.)  53  ;  4  M.  &  Scott,  572  ;  3 
L.  J.,  C.  P.  265. 

Broken  Stowage.] — By  a  charterparty  the 
charterer  bound  himself  to  load  at  Havana  "  a 
full  and  complete  cargo  of  sugar  and  other 
lawful  produce."  Certain  goods  were  enumerated, 
including  timber,  and  certain  rates  of  freight 
were  mentioned  ;  and  the  charterparty  pro- 
ceeded ;  "other  goods,  if  any  should  be  shipped, 
to  pay  in  proportion  to  the  foregoing  rates, 
except  what  might  be  shipped  for  broken  stow- 
age, which  .should  pay  as  customary"  (half 
freight).  A  full  cargo  of  mahogany  logs  was 
shi|jped,  but  no  broken  stowage  was  supplied  to 
fill  up  the  interstices,  and  the  vessel  was  in  con- 
sequence oVjliged  to  retain  thirty  tons  of  ballast : 
— Jleld,  that  it  being  impossible  to  ship  a  "  full 
and  complete  cargo"  without  broken  stowage, 
the  charterer  was  bound  by  his  contract  to 
furnish  it.  Cole  v.  Meek,  15  C.  B.  (N.S.)  795  ; 
33  L.  J.,  C.  P.  183  ;  9  L.  T.  G53  ;  12  W.  11. 
349. 

>  By  a  chartei^jarty  the  charterers  were  to  load 
"a  full  and  complete  cargo  of  sugar  in  cases  or 
other  lawful  merchandise,  with  sufficient  bags 
for  stowage,"  and  the  freight  was  to  be  at  a  cer- 
tain rate  if  the  cargo  "should  be  sugar  in  cases, 
with  sufficient  bags  for  broken  stowage,"  "  and 
for  other  produce  at  a  rate  proportionate  to  sugar 
in  cases,  with  sufficient  bags  for  broken  stow- 
age" : — Held,  that  the  obligation  on  the  char- 
terers to  load  bags  of  sugar  for  broken  stowage 
did  not  attach  to  any  other  cargo  than  sugar  in 
cases.  JJurkclt  v.  Satterjicld,  37  L.  J.,  C.  P.  144  ; 
L.  B.  3  C.  P.  227. 

Full  and  Complete  Cargo — Dead  Freight.] — 

See  Furiicss  v.  'fcunaid,  supra,  col.  \2'.i. 


498 


Cargo  not  Provided.] — See  Staniforthy . Lyall, 
supra,  col.  302. 

What  Goods.] — A  ship  was  chartered  to  pro- 
ceed to  Port  Phillip  and  there  load  from  the 
freighter's  factors  '■  a  full  and  complete  cargo  of 
wool,  tallow,  bark,  and  other  legal  merchandise," 
the  quantity  of  bark  not  to  exceed  100  tons,  and 
the  quantity  of  tallow  and  hides  not  to  exceed 
80  tons,  and  was  to  proceed  therewith  to  London, 
and  deliver  the  same  "  on  being  paid  freight  as 
follows  : — For  wool,  \\d.  per  lb.,  pressed,  and 
lh,d.  and  one-eighth  of  a  penny  per  lb.  unpressed 
gross  weight ;  tallow  3Z.  per  ton  ;  bark  U.  per  ton  ; 
and  hides  21.  per  ton  ;  the  latter  not  to  exceed 
20  tons,  without  the  consent  of  the  captain  ; 
one-third  of  the  freight  to  be  paid  in  cash,  on 
unloading  and  right  delivery  of  the  cargo,  and 
the  remainder  in  cash  or  by  approved  biUs  at 
two  months  following": — Held,  that  the 
freighter  was  entitled  to  load  the  ship  with  an 
assorted  cargo  of  any  legal  merchandise,  but 
that  the  owners  were  entitled  to  be  paid  freight, 
upon  the  supposition  that  the  loading  consisted 
of  the  stipulated  quantities  of  the  enumerated 
goods,  viz.  100  tons  of  bark,  GO  tons  of  tallow, 
and  20  tons  of  hides,  and  the  residue  of  wool, 
pressed  or  unpressed.  Cockburri  v.  Alexander,  6 
C.  B.  791  ;  18  L.  J.,  C.  P.  74. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  sail  to  Baltimore,  and  there  load  a  full 
cargo  of  produce,  and  proceed  therewith  to  the 
United  Kingdom,  and  deliver  the  same,  on  being 
paid  freight,  "  at  and  after  the  rate  of  5*.  Gd.  per 
barrel  of  flour,  meal  and  naval  stores,  and  11*. 
per  quarter  of  480  lbs.  for  Indian  corn  or  other 
grain  :  that  the  cargo  was  not  to  consist  of  less 
than  3,000  barrels  of  flour,  meal,  or  naval  stores, 
and  that  not  less  flour  or  meal  than  naval  stores, 
was  to  be  shipped.  The  vessel  arrived  with  a 
cargo  consisting  of  7G9  cwts.'  of  tobacco,  6,047 
bushels  of  bran,  2,000  bushels  of  oats,  5,000  oak- 
staves,  and  three  barrels  of  flour.  The  evidence 
shewed  that  a  quarter  of  Indian  corn  or  wheat 
would  occupj"^  a  space  of  lOi  cubic  feet,  and  that 
a  quarter  of  American  oats,  which  weighed  upon 
an  average  272  lbs.,  would  occupy  a  space  of  six- 
teen cubic  feet.  It  also  appeared  that  oats  were 
not  a  usual  shipment  from  America  : — Hekl,  that 
"other  grain  "  in  this  charterparty  must  be  taken 
to  mean  such  description  of  grain  as  would 
average  480  lbs.  to  the  quarter,  and  therefore  to 
exclude  oats  ;  and  that  the  shipowner  was 
entitled  to  receive  freight,  upon  the  supposition 
that  3,000  barrels  of  flour,  meal  and  naval  stores 
had  been  shipped  ;  and  for  the  rest  of  the  space, 
at  the  rate  of  II.*.  per  quarter  of  Indian  corn,  or 
other  grain,  of  the  average  weight  of  480  lbs.  to 
the  quarter.  Warren  v.  Pcahody,  8  C.  B.  800  ; 
19  L.  J.,  C.  P.  43  ;  14  Jur.  l.">0.  See  also  South- 
ampton Steam  Collier  Co.  v.  Clarke,  ante,  col.  415. 

Goods  in  Cabin— Freight.]— The  defendant,  a 
merchant  in  Londcm,  chartered  a  vessel  of  the 
plaintiff's,  to  bring  from  Bombay  a  full  and 
complete  cargo  at  3/.  os.  per  ton.  The  defen- 
dant's agents  at  Bombay  filled  the  carrying  part 
of  the  vessel,  and  also  the  cabin,  with  their  own 
goods,  and  consigned  them  to  the  defendant,  hh 
their  factor,  for  sale.  There  was  contra-iictory 
evidence  as  to  the  terms  upon  which  the  cabin 
was  filled.  The  bill  of  lading  was  annexed  to  a 
bill  of  cxch.-inge,  drawn  by  the  agents  upon  the 
defendant,  which  bill  of  exchange  was  sold  to  a 
third  party.      On    the   arrival   of   the   ship  in 
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Lomlou.  the  plaintiff  clainiod  freight  for  the 
cabin  at  the  then  current  rate  of  11.  per  ton. 
The  defendant  insisted  that  he  was  entitled  to 
the  use  of  the  cabin  as  well  as  the  other  part  of 
the  ship,  at  the  rate  of  M.  5s.  per  ton,  but  he 
charged  his  agents  for  freight  at  the  rate  of  71. 
per  ton.  and  allowed  them  commission  at  that 
rate.  The  goods  were  stopped,  the  bill  of 
exchange  not  having  arrived  at  maturity,  when 
the  action  was  brought  to  recover  the  above  rate 
of  freight  for  the  nse  of  the  cabin.  The  defen- 
dant, after  action  brought,  paid  the  bill,  and 
obtained  possession  of  the  goods  : — Held,  first, 
that  the  defendant  was  not,  under  the  terms  of 
the  charterpartv,  entitled  to  load  the  cabin. 
Mitcheson  v.  Nicol,  7  Ex.  929  ;  21  L.  J.,  Ex. 
323. 

Held,  secondly,  that  the  judge  properly  directed 
the  jury,  that,  "although  the  defendant's  agents 
at  Bombay  had  no  authority  from  the  defendant 
to  put  goods  in  the  cabin,  yet,  as  the  defendant 
adopted  their  act  by  accepting  the  goods,  and 
charging  his  agent  freight  in  respect  of  them, 
he  was  bound  "to  pay  the  plaintiff  the  current 
rate  of  freight  at  the  time  of  loading.     Ih. 

Held,  thirdly,  that  the  action  was  not  brought 
too  soon,  since  the  taking  to  the  goods  for  the 
purpose  of  obtaining  freight,  rendered  the  defen- 
dant liable  irrespectively  of  his  actual  possession 
after  action  brought.     Ih. 

Passengers  instead  of  Goods.] — A.,  a  ship- 
broker,  engaged  with  B.,  a  shipowner,  to  have 
a  full  cargo  for  the  ship,  the  rates  of  freight  for 
which  would  average  40*.  per  ton,  and  at  least 
nine  cabin  passengers,  passage  money  to  average 
lal.  The  contract  was  fulfilled  as  to  the 
passengers,  but  the  average  rate  of  freight  for 
goods  put  on  board  by  A.  amounted  to  2>'2s.  only 
per  ton.  He  shipped  on  board,  however,  steerage 
passengers  for  the  voyage,  the  passage-money 
paid  by  whom,  after  deducting  the  expense  of 
their  diet,  &c.,  when  added  to  the  freight  of  the 
cargo  properly  so  called,  made  the  average  earn- 
ings of  the  whole  ship  per  ton  amount  to  more 
than  40.9.  : — Held,  that  this  was  not  a  perform- 
ance of  the  stipulations  of  the  contract,  cargo 
and  freight  being  terms  applicable  to  goods  onlv. 
Leirh  V.  3Iarsliall,  7  Man.  &  G.  729  ;  8  Scott 
(N.E.)  729  ;  13  L.  J.,  C.  P.  193  ;  8  Jur.  848. 

Passengers — Right  to  Carry — Custom.] — A 

charterpartv,  not  amounting  to  a  demise  of  the 
ship.  f)rovided  for  the  carriage  of  a  full  and  com- 
plete cargo  of  lawful  produce  and  merchandise 
for  payment  of  a  lump  freight,  but  was  silent  as 
to  the  use  to  which  the  passengers'  cabins  might 
be  put  : — Held,  that  the  charterers  were  not 
entitled  to  carrv  passengers  in  the  cabins.  Shaw 
v.Aitlten,  1  Cab.  &  E.  19.5. 

No  custom  exists  entitling  the  charterer  under 
the  above  circumstances  to  carry  passengers,  or 
entitling  the  shipowner  to  have  passengers 
carried  for  his  benefit.     Ih. 

Cargo  Procured  by  Master — Eight  of  Char- 
terers.]— A  sliip  was  chartered  to  proceed  tosuch 
places  on  the  west  coast  of  Africa,  as  the  charterers 
should  direct,  and  there  load  from  their  factor  a 
fuU  cargo  of  guano,  and  proceed  to  a  port  of  the 
United  Kingdom,  to  be  paid  at  a  certain  freight 
per  ton.  The  ship  was  directed  to  Ichaboe. 
The  factor  there,  one  of  the  charterers,  en- 
deavoured to  provide  a  full  cargo,  but  failed  to 
procure  more  than  a  small  quantity.    The  master 


of  the  ship,  who  was  also  a  part  owner,  after 
waiting  thirty-one  days,  seeing  no  probability  of 
obtaining  a  full  cargo  from  the  factor,  applied 
himself  to  complete  the  cargo  by  his  own  exer- 
tions and  at  his  own  expense,  and  finally 
succeeded  in  doing  so,  after  having  been  ninety- 
three  days  at  Ichaboe  : — Held,  on  motion  for  an 
injunction,  that  the  charterers  were  not  entitled 
to  that  part  of  the  cargo  which  had  been  pro- 
cured by  the  exertions  of  the  master  without  the 
assistance  of  the  factor,  and  which  the  master 
claimed  to  hold  as  the  property  of  the  owners, 
and  not  of  the  charterers.  Lidgett  v.  Williams, 
4  Hare,  464  ;  14  L.  J.,  Ch.  459. 

Refusal  to  Load  complete  Cargo— Ship  filled 
up  by  Owners — Freight — Damages.] — A  charter- 
party  provided  that  the  charterers  should  load  a 
full  cargo  at  II.  17.s.  6<Z.  per  ton,  fire  being 
excepted,  and  that  bills  of  lading  were  to  be 
signed  at  any  rate  of  freight  without  prejudice 
to  the  charterparty,  but  so  that  the  bills  of 
lading  freight  in  the  aggregate  should  amount  to 
the  total  "freight  due  under  the  charterparty. 
A  fire  occurred  when  part  of  the  cargo  had  been 
shipped  and  a  large  amount  was  burnt.  On  the 
charterers  refusing  to  load  any  more  cargo  : — 
Held,  that  the  freight  on  the  bales  that  had 
been  burnt  must  be  taken  at  the  actual  bill  of 
lading  rate,  and  that  the  remainder  of  the  cargo 
which  the  defendants  had  failed  to  ship  must 
for  the  purpose  of  assessing  the  damages  be 
taken  at  a  rate  higher  than  the  charterparty 
rate  by  the  amount  necessary  to  make  the  bill  of 
lading  freight  in  the  aggregate  equal  to  the  total 
charterparty  freight  :  —  Held,  also,  that  the 
charterers  were  not  entitled  to  credit  for  the 
freight  on  any  bales  which  had  been  shipped  by 
theshipowners  in  the  place  of  the  burnt  cargo, 
but  only  for  freight  on  the  bales  which  had 
been  shipped  to  make  good  the  charterers' 
breach  of  contract.  Atthen  v.  Ernsthav.ien,  63 
L.  J.,  Q.  B.  559  ;  [1894]  1  Q.  B.  773  ;  9  K.  758  ; 
70  L.  T.  822  ;  7  Asp.  M.  C.  462— C.  A. 

Full  Cargo  of  Specified  Goods  —  Option  of 
Shipper  as  to  Character  of  Goods  to  be  Loaded.] 

— "Where  by  the  charterparty  a  fidl  cargo  of 
copper,  tallow,  hides  or  other  goods  was  to  be 
provided  by  the  charterer : — Held,  that  the 
freighter  was  entitled  to  put  on  board  a  full 
cargo  of  tallow  only,  although  for  want  of  copper 
to  ballast  the  ship  other  ballast  had  to  be  pro- 
vided. MoorsuiR  V.  Page,  4  Camp.  103  ;  15 
R.  E.  731. 

Short  Cargo — Freight.] — Covenant  to  carry  as 
many  men  to  Jamaica  as  the  defendant  should 
brmg,  not  exceeding  ISO,  at  5Z.  per  head.  The 
plaintiff  said  he  carried  160  and  that  the  defen- 
dant brought  no  more  ;  the  defendant  said  he 
brought  180  and  none  were  ready  to  receive  them 
on  board.  Judgment  for  plaintiff.  Anon.  v. 
Noell,  1  Keb.  100. 

Bar  Harbour— "Waiting  for  Higher  Tide.  ] — A 

ship  was  chartered  to  load  at  a  foreign  port  a 
full  cargo  of  barley  in  bulk,  not  exceeding  what 
she  could  safely  c&rvj,  and  to  carry  the  same  to 
a  home  port  for  discharge.  The  port  of  loading 
was  known  to  both  parties  to  have  a  bar.  The 
charterers  had  1,800  quarters  of  barley  for  ship- 
ment, and  the  shipowners  stated  that  the  ship 
could  carry  the  whole.  After  shipment  of  1,175 
quarters  the  master  refused  to  take  more,  on  the 
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ground  that  the  ship  could  not  safely  cross  the 
bar.  By  waiting  for  a  higher  tide  for  a  few  days, 
more  cargo,  and  perhaps  the  whole,  could  have 
been  safely  carried  : — Held,  that  the  shipowners 
were  liable  for  damages  for  not  loading  the 
whcle.  Gifford  v.  Dishingtun,  9  Ct.  of  Sess.  Cas. 
(3rd  ser.)  1045. 

Description  of  Cargo— Weight  or  Measure- 
ment.]— By  charterparty  it  was  agreed  that  the 
ship  should  load  from  defendant's  factor  at  Cal- 
cutta a  full  cargo  of  produce,  one  half  to  be 
weight,  if  linseed  not  to  exceed  100  tons,  or  if 
paddy,  or  linseed  and  paddy  together,  not  to  exceed 
200  tons  ;  freight,  five  guineas  per  ton  delivered  ; 
paddy  and  linseed  20  cwt.  to  the  ton  as  usual, 
and  other  articles  according  to  the  East  India 
Company's  scale  of  tonnage.  The  jury  found 
that  "  weight "  referred  to  goods  charged  per 
ton  weight  as  distinguished  from  measurement. 
The  judge  ruled  that  '•  one  half  of  which  is  to  be 
weight,"  meant  that  one  half  the  cargo  was  to 
be  goods  charged  by  weight,  and  the  rest  by 
measurement : — Held,  that  the  case  should  be 
sent  to  a  new  trial,  in  order  that,  if  necessary, 
upon  the  same  ruling,  the  case  might  go  to  a 
court  of  error.  Jtidgway  v.  Ewhank.  10  L.  J., 
Q.  B.  109. 

2.  Fitness  for  Shipment. 

Where  Warranty  cannot  be  Implied.] — When 
the  owner  of  a  vcss  •!  has  an  opportunity  of 
examining  goods  shipped  on  board  of  her,  no 
warranty  on  the  part  of  the  owner  of  the  goods 
can  be  implied  that  they  are  fit  to  be  carried  on 
the  vovage.  Acatosv.  Burns,  47  L.  J.,  Ex.  566  ; 
3  Ex.  b.  282  ;  26  W.  R.  624— C.  A. 


Dangerous  Goods.] — Under  17  &  18  Vict, 
c.  104,  s.  320,  and  25  &  26  Vict.  c.  63,  s.  38,  the 
shippers  of  goods  in  a  general  ship  undertake 
that  they  will  not  deliver,  to  be  carried  on  the 
voyage,  packages  of  goods  of  a  dangerous  nature, 
which  those  employed  on  behalf  of  the  shipowner 
may  not,  on  inspection,  be  reasonably  expected 
to  know  to  be  of  a  dangerous  nature,  without  ex- 
pressly giving  notice  that  they  are  of  a  dangerous 
nature.  By  Lord  Campbell,  C.J.,  and  Wight- 
man,  J.  Brass  v.  3laitla)id,  6  El.  &  Bl.  471  ;  26 
L.  J.,  Q.  B.  40  ;  2  Jur.  (N.s.)  710  :  4  W.  R.  647. 

But,  semble,  by  Crompton,  J.,  the  undertaking 
by  the  shippers  that  the  goods  are  safe,  and  fit  to 
be  carried  on  the  voyage,  does  not  extend  beyond 
the  cases  where  they  have  knowledge,  or  the 
means  of  knowledge,  of  the  dangerous  nature  of 
the  goods  when  shipped.     lb. 

If  a  shipper,  knowing  an  article  to  have  corro- 
sive properties,  desires  it  to  be  shipped  on  board 
a  general  ship,  and  stowed  in  bulk,  without  com- 
municating the  character  of  the  article  to  the 
shipowner,  and  it  is  shipped  accordingly ;  and 
being  placed  in  the  ship,  in  contact  with  certain 
casks,  it  corrodes  their  hoops,  so  that  liquids  con- 
tained in  them  flow  out  of  them,  and  into  the 
above-mentioned  article,  and  spoil  it ;  the  ship- 
owner, being  unaware  of  the  character  of  the 
article,  is  not  liable  to  the  shipper,  as  for  negli- 
gence in  carrying  and  conveying,  although  the 
article  is  well  known  in  commerce.  Hiitcliinson 
V.  Gui(m,  5  C.  B.  (K.s.)  149  ;  28  L.  J.,  C.  P.  63  ; 
4  Jur.  (N.s.)  1149  ;  6  W.  R.  757. 

But  in  such  case  it  is  not  an  answer  to  the 
action  that  the  shipper  directed  the  articles  to  be 
stowed  in  bulk.  lb.  See  also  36  &  37  Vict.  c.  85, 
s.  23. 

A  merchant  shipped  sulphuric  acid  and  cambric 

oods   without    giving  notice   required   by  the 


In  a  voyage  Policy on  goods  thereisno^i^mplied  \  "h^rterparty,  tha\  the~casks contained  acid.     The 

as  damaged  : — 

■ecover,  because 

the  camlDric,  and 


695  ;  12  W.  R.  1106 

Goods  Unfit  for  Carriage  in  ordinary  Ship.]  — 


A  hhij)  was  chartered  to  sail  to  Manilla  for 
orders  to  load  there,  or  at  Yloilo,  a  full  and  com- 
plete cargo  of  sugar  in  bags,  hemp  in  compressed 
bales,  *"-'  measurement  goods,  and  therewith  to 

Of 

sail  to  Cork,  &c.,  the  fieight  to  be  at  the  rate  of 
Al.  2».  Gd.  for  diy  sugar,  4/!.  5.*.  for  wet  sugar,  and 
41.  15«.  for  hemp  or  iiieasureinent  goods  ;  the 
master  engaging  tiiat  the  vessel  bef(jre  and  when 
receiving  cargo  should  be  a  good  risk  for  in- 
surance, and  that  during  the  voyage  he  would 
take  all  proper  means  of  keeping  the  vessel  tight, 
staunch  an<l  strong,  and  in  every  way  fitted  and 
provided  for  the  voyage.  At  Yloilo  tiie  charterer 
provided  a  full  cargo  of  wet.  sugar  in  bags.  In 
the  course  of  lading  it  was  found  that  the 
(juantity  of  molasses  which  had  drained,  and 
which  might  have  been  expected  to  drain,  from 
the  wet  sugar  wiis  so  great  as  to  render  the  ship 
un.seawortiiy  unless  removed,  and  that  the  ships  |  in 
pumps  were  unable  to  remove  it.  The  shij)  was 
in  all  other  respects  seaworthy,  but  coidfl  not 
have  been  rendered  seaworthy  for  that  cargo 
without  a  delay  which  would  have  frustrated  the 
objects  of  the  voyage  :— Held,  that  the  charterer 
wa-s  entitled  under  the  charterparty  to  supply  a 
full  cargo  of  wet  sugar,  and  to  have  a  shijj  pro- 
vided which  was  fit  for  such  a  cargo.     Stanton  v 


not  the  absence  of  notice,  was  the  proximate 
cause  of  the  damage  ;  and  that  there  was  no 
defence  upon  the  ground  of  avoiding  circuity 
of  action.     Alston  v.  Ufirr'tng,  11  Ex.  822. 

The  plaintiff  declared  that  the  defendants,  who 
had  chartered  his  ship,  put  on  board  a  dangeious 
commodity,  whereby  a  loss  ha])]iencd,  without 
due  notice  to  the  captain  or  any  other  person 
employed  in  the  navigation: — Held,  that  it  lay 
upon  the  plaintiff  to  prove  such  negative  aver- 
ment. Williams  v.  Bust  India  Co.,  3  East,  192; 
6  R.  R.  589. 


Kepresentation  as  to  size  of  Pieces  of  Machinery 
to  be  carried— Machinery  and  Coal  Cargo.]— See 

Mackill  v.   Wriijlit,  sui)ni,  col.  273. 


3.  Deck  Caeoo. 

At  Merchant's  Eisk."]  — It  was  stipulated 
fl,  charterparty  that  the  "ship  should  be 
provided  with  a  deck  cargo,  if  required,  at  full 
freight,  but  at  merchant's  risk "  : — Held,  that 
the  words,  "  at  merchant's  risk,"  did  not  exclude 
the  right  of  the  charterers  to  general  average  con- 
tribution from  the  shijKJwners  in  respect  of  deck 
car<'o  shipped  by  the  charterers  and  jettison. 
Bin-ton  V.  Bw/lish,  53  L.  J.,  Q.  B.  133  ;  12  Q.  B.  D. 
218  ;  49  L.  T.  708  ;  32  W.  R.  655  ;  5  Asp.  M.  0. 


Bichardson,  45  L.  J.,  C.  P.  78  ;  33  L.  T.  193  ;  24  1  187— C.  A.  ,   .u  .  .,       !.• 

W.  R.  324  ;  3  Asp.  M.  C.  23.  I      By  a  charterparty  it  was  agreed,  that  the  ship 
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should  proceed  to  Quebec,  and  there  load,  from 
the  factors  of  the  plaintiffs,  a  full  and  complete 
cargo  of  pine  timber  and  deals,  not  exceeding 
what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle.  In  an  action  upon  this 
charterparty,  the  declaration  assigned  for  breach, 
that  the  defendants  did  not  nor  would  load  in  and 
on  boartl  the  sliip  a  full  and  complete  cargo,  not 
exceeding  what  she  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  but,  on  the  con- 
trary, loaded  on  board  the  ship  a  cargo  much  ex- 
ceeding what  the  vessel  could  reasonably  stow 
and  carry  over  and  above  her  tackle.  The  judge, 
in  the  si;mming  up,  told  the  jury,  that,  prima 
facie,  the  deck  was  not  the  proper  place  for  the 
stowage  of  the  cargo,  or  any  part  of  it ;  that,  in 
some  cases,  custom  might  sanction  the  practice, 
but  that,  without  reference  to  any  custom,  if  it 
increased  the  perils  of  the  navigation,  if  it  in- 
creased the  danger  of  the  ship,  or  increased  the 
danger  of  that  part  of  the  cargo,  in  either  case 
it  was  an  improper  stowage  : — Held,  that  this 
direction  was  correct,  in  the  absence  of  any 
evidence  of  a  general  custom  to  load  deck  cargo 
at  the  risk  of  the  shipper.  Gould  v.  Oliver, 
2  Scott  (N.E.)  241  ;  2  Man.  &  G.  208. 

The  proprietor  of  goods  laden  on  the  deck  of 
a  ship,  according  to  the  custom  of  a  particular 
trade,  is  entitled  to  contribution  from  the  ship- 
owner for  a  loss  by  jettison.  S.  C,  i  Biug.  (n.c.) 
134  ;  5  Scott,  445  ;  3  Hodges,  307  ;  7  L.  J.,  C.  P. 


Deck  Cargo  carried  Illegally — Validity  of 
Policy.] — See  Cunard  v.  Hyde,  infra,  col.  1207 
(his). 

Deck  Cargo — Insurable  Interest.] — A  deck 
cargo  of  cotton  intended  to  be  carried  at  the 
shipper's  risk,  but  for  which,  by  mistake,  clean 
bills  of  lading  were  given,  was  jettisoned.  The 
shipowners  having  insured  it  : — Held,  that  they 
had  an  insurable  interest.  See  Stepltens  v.  Austra- 
lasian Insurance  Co.,  infra,  col.  1130. 

Excessive  Deck  Cargo — "Timber" — Merchant 
Shipping  Act,  1894,  s.  451.] — Pieces  of  spri^ce 
firwood  varying  from  15  to  27^  feet  in  length,  and 
with  a  mean  girth  of  2  ft.  9  in.,  are  "timber" 
falling  within  s.  451,  sub-s.  3  (a),  of  the  Merchant 
Shipping  Act,  1894.  Morris  v.  Tluirmodsen,  60 
J.  P.  644. 

Deck  Cargo — Jettison  of — Proximate  Cause 
of  Damage.] — On  a  ship  carrying  a  general 
cargo  from  New  Orleans  to  Liverpool  cotton 
was  shipped  on  deck,  under  a  practice  by  which 
owners  of  vessels  trading  between  those  ports 
were  in  the  habit  of  stowing  goods  on  deck  in 
violation  of  their  contract  with  the  shipper,  the 
shipowners  accepting  full  responsibility  for  the 
consequences.  The  bills  of  lading  for  part  of 
the  cotton  contained  the  words  "  under  deck." 
All  the  bills  of  lading  contained  exceptions 
(inter  alia)  in  favour  of  "  jettison."  On  the 
voyage  the  ship  took  ground,  and  in  order  to 
get  her  off  the  master  properly  jettisoned  the 
cotton.  The  indorsees  of  the  bills  of  lading 
having  brought  an  action  against  the  shipowners 
to  recover  the  value  of  the  cotton  : — Held,  that 
(whether  the  bills  of  lading  did  or  did  not  contain 
the  words  "  under  deck  ")  the  cotton  was  carried 
in  breach  of  the  contract  and  was  not  within  the 
exceptions  specified  in  the  bills  of  lading,  which 
bad  exclusive  reference  to  goods  safely  stowed 


under  hatches  ;  that  the  shipowners  had  there- 
fore no  legal  excuse  for  their  failure  to  deliver  ; 
that  the  cause  of  damage  was  not  too  remote,  and 
that  the  shipowners  were  liable  to  the  indorsees 
for  the  value  of  the  cotton.  Itoyal  Exchange 
Shipping  Co.  v.  Dixon,  56  L.  J.,  Q.  B.  266  ;  12 
App.  Cas.  11  ;  56  L.  T.  206  ;  35  W.  E.  461  ;  6 
Asp.  M.  0.  92— H.  L.  (E.) 

4.  Notice  op  Areival  of  Ship — Eeadt 
TO  Load. 

Notice  of  Arrival.] — In  an  action  by  a  ship- 
owner against  the  charterers  for  not  loading  a 
cargo  of  coals  pursuant  to  a  charterparty,  by  the 
terms  of  which  the  owner  engaged  that  the  vessel 
then  in  the  port  of  Sunderland,  should  with  all 
possible  despatch  proceed  dn-ect  to  the  South 
dock,  Sunderland,  and  there  load,  in  the  usual 
and  customary  manner,  at  any  one  of  the  col- 
lieries the  freighters  might  name,  a  full  cargo  of 
coals,  which  the  freighters  bound  themselves  to 
ship  by  a  given  day  for  Calcutta,  they  pleaded 
that,  they  had  not  any  notice  of  the  ship  having 
proceeded  to  and  having  arrived  at  the  South 
dock,  and  of  her  being  ready  to  receive  cargo, 
wherefore  they  did  not  nor  could  load  : — Held, 
that  the  allegation  in  the  plea  must  be  treated 
as  an  allegation  of  fact,  meaning  that,  by  reason 
of  want  of  notice  of  the  ship's  arrival  at  the 
dock  and  being  ready  to  load,  the  charterers 
were  prevented  loading  her ;  and  that  so  read, 
the  plea  was  an  answer  to  the  action.  Stanton 
V.  Austin,  41  L.  J.,  C.  P.  218  ;  L.  E.  7  C.  P.  651. 

On  Return  Voyage.] — Where  a  ship  is  to 

proceed  to  a  port,  and  there  to  load  a  full  cargo 
for  the  agents  of  the  freighter,  but  the  freighter 
has  no  interest  in  the  outward  cargo,  his  agents 
are  entitled  to  notice  from  the  captain  that  the 
vessel  is  ready  to  receive  her  homeward  cargo  ; 
and  if  no  such  notice  is  given,  the  freighter  is 
not  liable  for  not  providing  such  cargo.  Fair- 
hridije  v.  Pace,  1  Car.  &  K.  317. 

Readiness  to  Receive.] — Action  on  a  charter- 
party  in  these  terms  :  —  "It  is  this  day  agreed 
between  the  agent  for  the  owner  of  the  '  Lydia,' 
new  ship,  now  on  the  stocks,  of  1,100  tons,  or 
thereabouts,  now  at  Quebec,  to  be  launched  and 
ready  to  receive  cargo  in  all  May,  guaranteed  to 
sail  in  all  June,  and  the  charterer,  that  the  ship 
shall  proceed  to,  &c.,  and  there  load  a  full  cargo 
of  timber  "  : — Held,  that  the  readiness  to  receive 
a  cargo  in  all  May  was  a  condition  precedent  to 
the  shipowner's  right  to  recover  against  the 
charterer  for  not  loading  a  full  cargo,  and  that  a 
plea  stating  the  ship  was  not  ready  to  receive 
cargo  in  all  May  was  good.  Oliver  v.  Fielden, 
4  Ex.  135  ;  18  L.  J.,  Ex.  353.  And  see  ante,  col. 
304. 

5.  Loading. 
a.  Generally. 

Light  Cargo — Duty  of  Shipowner  to  provide 

Ballast.] — A  charterer  agreed  to  load  at  Arch- 
angel a  full  and  complete  cargo  of  oats  or  other 
lawful  merchandise,  which  the  shipowners  were 
to  deliver  "  on  being  paid  freight  at  the  rate  of 
4^.  Qd.  per  320  lbs.  for  oats,  and  if  any  other 
cargo  be  shipped  in  full  and  fair  proportion 
thereto,  according  to  the  London  Baltic  printed 
rates."  The  cargo  shipped  consisted  of  flax  and 
other  light  articles  (all  mentioned  in  the  London 
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Baltic  rates),  i.e.  of  as  much  as  the  ship  could 
safely  carry  of  such  light  articles,  which  rendered 
the  shipment  of  120  tons  of  ballast  necessary  : — 
Held,  that  the  charterer  had  a  right,  in  the 
absence  of  any  stipulation  to  the  contrary 
expressed  or  implied,  to  ship  a  full  and  complete 
cargo  of  any  one  or  more  of  the  articles  consti- 
tuting lawful  merchandise  within  the  meaning 
of  the  charterparty,  and  that  when  he  had  sup- 
plied a  full  and  complete  cargo,  it  was  the  ship- 
owner's duty  to  procure  the  baUast  necessary  for 
that  cargo ;  that  in  this  case  no  stipulation  to 
the  contrary  was  expressed  by  the  words  "  in 
full  and  fair  proportion"  in  the  charterparty, 
nor  was  any  such  stipulation  implied  by  law,  so 
that  the  shipowner,  not  being  protected  from  the 
extreme  use  by  the  charterer  of  his  privilege, 
could  not  recover  from  him  more  than  the  freight 
payable  according  to  the  London  Baltic  rates  on 
the  quantities  of  the  several  articles  actually 
shipped.  Sout/ianqjtoTi  Steam  Collier  Co.  v. 
ClarTie,  40  L.  J.,  Ex.  8  ;  L.  E.  6  Ex.  53  ;  19  W.  E. 
214— Ex.  Ch. 

The  shipowner  is  bound  to  furnish  whatever 
ballast  is  necessary,  and  the  freighter,  under  a 
contract  to  ship  a  full  and  complete  cargo,  part 
heavy  goods  for  ballast,  is  entitled  to  complete 
the  cargo  with  hght  goods.  Irving  v.  Clerjg,  1 
Bing.  (x.c.)  53  ;  4  M.  &  Scott,  572  ;  3  L.  J.,  C.  P. 
265. 

Duty  to  Load — Delay  in  Proceeding  to  Desti- 
nation "forthwith" — Perils  of  Sea.] — Ey  a 
charterparty  dated  the  28th  of  December,  a  ship 
was  to  forthwith  proceed  from  England  to 
Barbadoes  in  the  West  Indies,  and  having  there 
loaded  a  cargo  of  sugar  for  the  defendants,  to 
return  to  England.  The  vessel  was  to  be 
allowed  to  take  an  outward  cargo  of  coals  to 
specified  places,  and  the  charterparty  contained 
a  clause  excusing  performance  if  it  could  not  be 
complied  with  owing  to  perils  of  the  sea.  Delay 
on  her  voyage  outwards  wjis  occasioned  by  un- 
favourable winds,  and  she  was  injured  by  a 
collision  with  a  steamer,  which  rendered  neces- 
sary further  repairs.  She  finally  sailed  for  Eio 
on  the  9th  of  March,  and  reached  Eio  on  the 
26th  of  May.  Having  there  discharged  the 
cargo  of  coals,  she  started  on  the  1st  of  July, 
and  reached  Barbadoes  on  the  28th  of  July,  too 
late  for  the  season  for  exporting  sugar  thence. 
The  defendants'  agent  oflEered  to  provide  a  cargo 
of  sugar,  if  the  vessel  would  go  under  protest  to 
St.  Vincent,  an  island  ninety  miles  off.  The 
captain  refused  this  oflEer,  and  remained  at  Bar- 
badoes, insisting  upon  the  performance  of  the 
charterparty  by  the  defendants'  agent.  The 
plaintiffs  having  sued  for  a  breach  of  the  charter- 
party  in  refusing  to  load  a  cargo  at  Barbadoes, 
the  judge  directed  the  jury  that,  if  the  vessel 
sailed  without  unreasonable  delay,  sh(!  proceeded 
'*'  forthwith"  within  the  meaning  of  the  charter- 
party  ;  that  the  clause  excasing  performance,  on 
the  ground  of  perils  of  the  sea,  applied  to  the 
preliminary  voyage  to  llio,  and  that  the  captain 
might  reasonably  think  that  if  he  shipped  a 
cargo  elsewhere  than  at  Barbadoes,  he  might  put 
an  end  to  the  original  charterparty: — Ileld,  a 
right  direction.  Jlvdxon  v.  Ilill,  43  L.  J.,  C.  P. 
273  ;  30  L.  T.  555  ;  2  Asp.  M.  C.  278. 

Cargo  to  be  loaded  from  Shore  "at  Ship's 
Eisk" — Loss  after  delivery  and  before  loading.] 
— By  a  charterparty  a  vessel  Wii-s  to  proceed  to  a 
port,  and  there  to  load  a  cargo  from  the  shore 


by  the  ship's  boats  and  crew ,  at  ship's  risk  and 
expense.  A  part  of  the  cargo  was  lost,  after 
delivery  from  the  shore  and  before  it  was  loaded 
on  board,  through  one  of  the  perils  enumerated 
in  the  exceptions  in  the  charterparty.  In  an 
action  by  tlie  charterer  for  the  non-delivery  of 
this  part  of  the  cargo  : — Held,  that  the  expres- 
sion "at  ship's  risk"  did  not  mean  at  the  abso- 
lute risk  of  the  shipowner,  but  at  such  risk  as 
would  attach  if  the  goods  were  loaded  on  board, 
and  that  consequently  the  exceptions  applied, 
and  the  shipowner  was  not  liable  for  the  non- 
delivery. Kottciohm  V.  Richter,  56  L.  J.,  Q.  B. 
33  ;  18  Q.  B.  D.  63  ;  35  W.  E.  300— C.  A. 

Prompt  Despatch.] — A  charterparty  provided 
that  the  ship  should  proceed  to  a  port,  and  there 
load  from  the  factors  of  the  charterers  a  cargo  of 
"  coal,  taking  her  turn  with  other  steamers," 
and  receive  "  prompt  despatch  in  loading."  The 
charterers  employed  the  persons  at  the  port  of 
loading  who  were  employed  to  load  other  ships, 
and  the  ship  was  loaded  in  her  turn,  but,  by 
reason  of  an  insufBcient  supply  of  coal,  the  ship 
was  delayed : — Held,  that  the  charterers  were 
responsible  for  the  delay.  Elliott  v.  Lord,  52 
L.  J.,  P.  C.  23  ;  48  L.  T.  542  ;  5  Asp.  M.  C. 
63. 

Usual  Despatch.]  —  A.,  by  charterparty,  en- 
gaged to  load  on  board  B.'s  ship  a  cargo  of  coals, 
•'  to  be  loaded  with  usual  despatch."  A.  com- 
menced loading  by  bringing  the  coal  in  boats 
along  a  canal  to  the  dock  where  the  ship  was  ; 
but  before  the  cargo  was  completed  a  severe 
frost  rendered  the  canal  unnavigable,  and  the 
ship  was  detained  thirty-four  days  : — Held,  that 
the  expression  "usual  despatch"  meant  "usual 
despatch  of  persons  who  have  a  cargo  ready  for 
loading,"  and  that  A.  was  responsible  for  the 
delay.  Kcaron  v.  Pearson,  7  H.  &  N.  386 ;  31 
L.  J.,  Ex.  I  ;  10  W.  R.  12.  See  also  cases  ante, 
cols.  245,  477. 

Ship  Detained  as  Unseaworthy.] — A.  agreed 
to  charter  a  sliip  lor  twelve  months  after  the 
completion  of  her  then  present  voyage.  After 
the  completion  of  her  voyage,  and  when  he  was 
ready  to  load  the  ship,  she  was  detained  as 
unseaworthy  ;  and  the  repairs  were  not  fiiushcd 
until  more  than  two  months  after  the  completion 
of  the  voyage:  —  Held,  that  the  charterer  was 
entitled  to  throw  up  the  charterparty.  Tullij  v. 
Howling,  46  L.  J.,  Q.  B.  388  ;  2  Q.  B.  D.  182  ; 
36  L.  T.  163  ;  25  W.  E.  2'J()— C.  A. 

Loading  of  Cargo  prevented  by  Superior 
Force.] — By  a  charterparty  it  was  agreed  that 
the  ship,  the  "  E.,"  should,  after  loading  "  dead 
weight "  at  Malta,  pmcecd  to  V.,  a  Spanish  port, 
and  tliere  load  a  cargo  of  fruit  for  the  plaintiff. 
At  the  time  of  entering  into  lliechartcriiarty  the 
plaintiff  knew  that  the  "dead  weight"  intended 
to  be  put  on  board  the  "  R."  at  Malta  would  consist 
of  military  stores,  and  he  knew  that  by  the  ordi- 
nary law  of  Spain,  a  vessel  with  warlike  stores 
on  "board  would  not  be  allowed  to  load  at  a 
Spanish  port.  Upon  application  being  made  to 
the  Spanish  government  to  relax  the  piohibition, 
permission  to  load  was  refu.scd.  The  "R."  arrived 
at  V.  with  the  warlike  stores  on  board,  but 
otherwise  ready  and  fit  to  load  the  agreed  cargo  : 
she  left  immediately  on  learning  that  permission 
to  load  woulfl  not  be  granted  : — Held,  that  the 
plaintiff  could  not  sue  the  owners  of  the  ship  for 
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not  having  the  "  R."  ready  to  load,  for,  through  the 
act  of  a  superior  power,  the  parties  were  unable 
to  perform  their  respective  duties  under  the  con- 
tract, the  plaiutiti  being  unable  to  load  the  cargo 
and  the  defendants  to  receive  it.  CunniTuiliam 
V.  J>uiin,  48  L.  J.,  C.  P.  62  ;  3  C.  P.  D.  443  ;  38 
L.  T.  631  ;  3  Asp.  M.  C.  595—0.  A. 

Where  the  master  covenanted  to  go  to  a  port 
of  America,  and  receive  a  loading  from  the 
freighter  alongside  the  ship,  and  bring  home  the 
same,  with  an  exception  of  the  restraints  of 
rulers,  &c. ;  but  the  freighter  covenanted  abso- 
lutely to  provide  the  loading  without  any  such 
exception  ;  it  seems  that  an  embargo  in  the 
American  port,  which  prevented  the  freighter 
from  loading  the  ship,  did  not  discharge  him 
from  his  covenant.  Sjocrds  v.  Zuscombe,  16  East, 
201. 

The  master  and  the  freighter  of  a  vessel  of  400 
tons,  having  actually  agreed  in  writing  that  the 
ship,  being  fitted  for  the  voyage,  should  proceed 
to  St.  Petersburg,  and  there  load  from  the 
freighter's  factor  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London,  and 
deliver  the  same  on  being  paid  freight : — Held 
that  the  master,  after  taking  in  at  St.  Petersburg 
about  half  a  cargo,  having  sailed  away  upon  a 
general  rumour  of  a  hostile  embargo  being  laid 
on  British  ships  by  the  Russian  government,  was 
liable  to  the  freighter  for  the  short  delivery  of 
the  cargo,  though  the  jury  found  that  he  acted 
bona  fide,  and  under  a  reasonable  and  well- 
grounded  apprehension  at  the  time,  and  a  hostile 
embargo  and  seizure  were  in  fact  laid  on  six 
w-eeks  afterwards.  Atlunsoii  v.  Ititchle,  10  East, 
530  ;  10  R.  R.  372. 

If  goods  put  on  board  a  ship  to  be  carried  from 
one  place  to  another  are  wrongfully  seized  by  the 
officers  of  government,  so  that  they  cannot  be 
delivered  to  the  consignee,  the  owner  of  the  goods 
has  a  right  of  action  for  the  non-delivery  against 
the  owner  of  the  ship,  who  must  seek  his  remedy 
against  the  officers  of  government.  Goslin/j  v. 
Higgim,  1  Camp.  451  ;  10  R.  R.  726.  See  also 
cases,  cols.  285,  527. 

Fear  of  Infection.] — A  charterer,  who  cove- 
nanted to  send  a  cargo  alongside  at  a  foreign 
port,  is  not  excused  from  sending  it  alongside, 
though,  in  consequence  of  the  prevalence  of  an 
infectious  disorder  at  the  port,  all  public  inter- 
course is  prohibited  by  the  law  at  the  port,  and 
though  he  could  not  have  communication  without 
danger  of  contracting  and  communicating  the 
disorder.  Barker  v.  Hodgson,  3  M.  &  S.  267  ;  15 
R.  R.  485. 

Conversion  of  Cargo — Befusal  to  give  Clean 
Eeceipt.] — N.  &  Co.  agreed  with  the  defendants 
for  the  shipment  of  oil  to  Montreal,  and  it  was 
agreed  that  defendants  should  give  a  clean 
receipt  for  all  goods  shipped.  A.  sold  fifty 
barrels  of  oil  to  N.  &  Co.,  and  delivered  them  to 
the  defendants,  who  received  them  but  refused 
to  give  a  clean  receipt.  A.  demanded  redelivery, 
which  the  defendants  refused.  N.  &.  Co.,  not 
getting  a  mate's  receipt  for  the  goods,  refused  to 
pay  A.  for  them.  A.  brought  an  action  against 
the  defendants  for  conversion,  joining  N.  «fc  Co. 
as  co-plaintiffs  by  amendment  of  the  writ.  The 
consignees  at  Montreal,  on  receiving  the  oil,  paid 
N.  &  Co.  for  it,  and  they  paid  A. :— Held,  that  A. 
having  waived  the  right  of  saying  that  the 
property  in  the  oil  had  not  passed  to  N.  &  Co., 
could  not  recover  for  conversion  ;   and  that  he 
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could  not  recover  for  loss  of  interest  through 
delay  in  payment.  Armstrong  v.  Allan,  4  R.  107  ; 
67  L.  T.  417  ;  7  Asp.  M.  C.  293— C.  A. 

b.  Custom  and  Manner. 

Effect  of  Custom.] — Where  freighters  cove- 
nanted to  provide  for  the  ship  a  full  cargo,  con- 
sisting of  cotton,  wool,  rice,  or  other  goods,  on 
which  separate  rates  of  freight  were  to  be  paid  : 
— Held,  that  it  was  the  duty  of  such  freighters  to 
have  shipped  goods  according  to  the  custom  of 
the  country  whence  they  were  imported,  although 
the  shippers  were  put  to  an  expense  by  so  doing, 
and  such  shipment  would  exceed  the  stipula- 
tions contained  in  the  charterparty.  Benson  v. 
Schneider,  1  Moore,  21,  76  ;  7  Taunt.  272  ;  Holt, 
416. 

Where  a  full  cargo  was  not  taken  in,  in  conse- 
quence of  arrangements  in  the  stowage  varying 
from  those  contemplated  by  the  charterparty  : — 
Held,  that  the  freighters  were  not  entitled  to 
recover,  as  it  appeared  that  one  of  them  and  the 
broker  who  managed  the  business  were  present 
from  time  to  time  during  the  loading  and  cogni- 
sant of  the  aiTangements,  but  did  not  make  any 
objection.    Hovlll  v.  Stephenson,  4  Car.  &  P.  469. 

Ey  a  charterparty  the  defendant  agreed  to 
load  on  board  a  vessel  at  Trinidad  "  a  full  and 
complete  cargo  of  sugar,  molasses  and  other 
produce " :  —  Held,  first,  that  evidence  was 
admissible  of  a  custom  at  Trinidad  to  load  sugar 
in  hogsheads  and  molasses  in  puncheons ;  and 
therefore  that  a  full  and  complete  cargo  of  sugar 
and  molasses  so  packed  was  a  compliance  with 
the  contract.  Cuthbert  v.  Cunimlng,  11  Ex.  405  ; 
24  L.  J.,  Ex.  310  ;  1  Jur.  (n.s.)  686  ;  3  W.  R.  553 
—Ex.  Ch. 

Held,  secondly,  that  the  custom  was  reasonable 
and  good  in  law.     lb. 

Evidence  of  Custom.] — A.  agreed  by  charter- 
party  to  load  B.'s  vessel  at  Stmderland.  with  coke, 
with  aU  possible  despatch,  in  the  customary  man- 
ner, in  regular  turn.  In  an  action  for  delay  in 
loading  according  to  the  terms  of  the  charter- 
party  : — Held,  that  evidence  was  not  admissible- 
to  shew  that,  according  to  the  custom  of  the  port 
of  Sunderland,  under  such  a  contract,  the  ship- 
owner was  bound  to  wait  until  a  manufacturer 
of  coke  not  named  in  the  contract,  had  supplied 
all  ships,  whose  names  were  put  down  in  a  turn- 
book,  kept  by  the  manufacturer,  which  he  had 
previously  contracted  to  load  with  coke  in  the 
port,  provided  he  used  reasonable  despatch,  and 
that  the  manufacturer's  name  was  mentioned  at 
the  time  the  contract  was  made.  Hudson  v. 
Clementson,  18  C.  B.  213  ;  25  L.  J.,  C.  P.  234. 

Turn  for  Loading — Evidence  of  Negligence.] — 

By  a  charterparty  the  freighters  agreed  with  the 
owner  that  the  ship,  being  fit  for  the  voyage, 
should  proceed  to  Port  Talbot,  and  there  load  a 
cargo,  the  ship  to  be  loaded  in  turn,  certain 
working  days  to  be  allowed,  and  a  further  num- 
ber of  days  for  demurrage.  The  owner  brought 
an  action  on  this  agreement,  alleging  that  the 
defendants  did  not,  within  a  reasonable  time 
after  her  arrival  at  Port  Talbot,  load  a  cargo  : 
and,  secondly,  that  the  defendants  did  not  load 
the  ship  in  turn.  Plea — that  the  plaintiff  was 
master,  and  had  the  care,  direction,  and  manage- 
ment of  the  ship  ;  and  that  the  plaintiff,  and  the 
crew,  took  such  bad  care  of  the  ship,  and 
governed  and  navigated  her  so  improperly,  that 
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the  ship  became  damaged  and  unfit  to  receive  \ 
a  cargo,  and  so  remained  for  a  long  time,  by 
reason  whereof  the  defendants  could  not  load. 
By  a  local  act,  regulating  the  port,  the  master  of 
every  ship  coming  in  was  bound,  under  a  penalty, 
to  moor,  anchor,  and  place  the  same  in  such 
situation  as  the  harbour-master  should  direct. 
The  ship's  master  was  also  bound  to  take  on 
board  a  pilot,  who,  by  the  by-laws  of  the  port, 
was  to  obey  the  orders  of  the  harbour-master.  It 
was  proved  on  the  trial  that  the  ship,  with  a  pilot, 
arrived  at  the  port,  and  received  directions  from 
the  harbour-master  as  to  entering,  but  the  master 
and  crew  worked  the  ship  in  a  manner  contrary 
to  his  directions,  and  in  consequence  she  received 
injury,  lost  her  then  turn  of  loading,  and  was 
unable  to  load  till  the  expiration  of  some  days, 
when  she  loaded  without  further  delay  : — Held, 
that  the  judge  rightly  directed  the  jury  to  find 
for  the  plaintiffs,  if  they  thought  the  accident 
was  the  fault  of  the  master  and  crew.  Taylors. 
Clay,  9  Q.  B.  713  ;  16  L.  J.,  Q.  B.  44  ;  11  Jur.  277. 

Ignorance  of  Contracting  Party  as   to 

the  Port  Custom.] — The  plaintiffs'  sailing  vessel 
was  chartered  by  the  defendant  to  proceed  to 
Whitehaven  for  a  cargo  of  coals.  The  charter- 
party  provided  that  '-regular  turn"  should  be 
allowed  for  loading.  By  the  custom  of  the  port 
of  Whitehaven,  steam  vessels,  though  they  arrive 
in  port  after  sailing  vessels,  are  loaded  with  coals 
before  the  sailing  vessels  ;  but  as  between  sailing 
vessels  themselves  sailing  vessels  are  loaded  in 
the  order  of  their  arrival  in  port.  The  plaintiffs 
were  ignorant  that  this  was  the  usage  of  the  port. 
The  plaintiffs'  vessel,  though  she  arrived  before 
several  steam  vessels,  was  delayed  until  they  were 
first  loaded,  but  she  was  loaded  in  the  order  of 
her  arrival  as  regarded  the  other  sailing  vessels 
in  harbour.  The  plaintiffs  claimed  demurrage  : 
— Held,  that  the  expression  "  regular  turn  "  in 
the  charterparty  should,  in  the  absence  of  exclu- 
sive words,  be  construed  as  "regular  turn" 
according  to  the  usage  of  the  port  of  Whitehaven ; 
that  it  was  not  material  that  the  plaintiffs  were 
ignorant  of  such  usage,  and  that,  accordingly ,the 
plaintiffs  could  not  recover.  King  v.  Hinde,  12 
L.  R.,  Ir.  113. 

The  defendant  chartered  the  plaintiff's  vessel 
to  proceed  to  Newcastle-on-Tyne,  and  there  be 
ready  forthwith,  "in  regular  turns  of  loading," 
to  take  on  board,  by  spout  or  keel,  as  directed,  a 
complete  cargo  of  four  keels  of  coal,  and  the 
remainder  coke.  In  an  action  for  not  loading 
the  vessel  with  coke  within  a  reasonable  time  : — 
Held,  that  evidence  was  admissible  to  explain  the 
meaning  of  the  expression  in  the  charterparty, 
•'  in  regular  turns  of  loading,"  by  shewing  that 
there  was  a  usage  at  the  port  of  Newcastle  that 
vessels  should  take  in  their  cargoes  of  coke  in  a 
certain  regular  order  or  turn,  and  that  the 
question  whether  the  vessel  was  loaded  within  a 
reasonable  time  ought  not  to  be  decided  without 
reference  to  such  usage,  if  proved.  Leidemann 
V.  Schultz,  14  C.  B.  38  ;  2  C.  L.  K.  87  ;  23  L.  J., 
C.  P.  17  ;  18  Jur.  42. 

Delay  caused   by  Negligence   of  Third 

Party.] — l!y  a  chaiterparty,  a  vessel  was  to  pro- 
ceed with  all  convenient  speed  to  Cardiff,  and 
there  load  from  the  factors  of  the  freighters  a  full 
cargo  of  coals,  in  the  customary  manner,  no  time 
being  mentioned  : — Held,  that  this  meant  a 
loading,  according  to  the  usage  of  the  port,  and 
within  a  reasonable  time,  without  reference  to 


imforeseen  casualties  ;  and  consequently,  the 
loading  having  been  delayed  for  an  unreasonable 
time,  the  freighters  were  not  excused  by  reason 
of  the  delay  having  arisen  from  difficulties  con- 
nected with  the  railway  and  the  collieries,  which 
were  beyond  their  control.  Adams  v.  Royal 
Mail  Steam  PacTiet  Co.,  5  C.  B.  (N.S.)  492  j  28 
L.  J.,  C.  P.  33  ;  7  W.  R.  9. 

By  a  charterparty  the  master  engaged  to  pro- 
ceed with  his  vessel  to  a  particular  colliery,  and 
there  take  on  board  for  the  freighters  a  cargo 
of  coal.  Before  the  charterparty  was  signed  both 
parties  laiew  that  the  colliery  was  not  at  woik, 
an  accident  having  happened  to  the  steam-engine, 
and  both  were  told  it  would  be  repaired  in  a  short 
time,  and  that  the  vessel  would  be  loaded  in  her 
turn  within  a  few  days  after  the  colliery  got  to. 
work  again,  according  to  the  practice  of  the  port, 
which  was,  that  the  ships  were  loaded  in  thcii 
regular  turns  as  they  were  entered  on  the  colliery 
books.  The  freighters  had  no  control  over  the 
colliery.  The  ship  was  loaded  in  her  turn,  but 
not  until  several  days  later  than  the  colliery 
agents  had  led  the  parties  to  expect  : — Held,  that 
if  the  steam-engine  was  repaired  and  the  colliery 
got  to  work  in  a  reasonable  time  after  the  execu- 
tion of  the  charterparty,  and  if  the  vessel  was 
loaded  within  a  reasonable  time  after  the  colliery 
got  to  work,  the  freighters  were  not  liable  to 
compensate  the  master  of  the  vessel  for  the  delay 
in  the  loading.  Harris  v.  Bretsman,  23  L.  J., 
Ex.  210.  And  see  cases  infra,  9.  Deliveet  AMI> 
DiscHAKGE  OP  Cargo. 

c.  Lig-hters. 

The  master  is  not  bound  by  usage  in  London 
to  take  care  of  a  lighter  emjiloyed  in  unloading- 
his  ship,  after  it  is  fully  laden,  until  the  time 
when  it  could  be  properly  removed  from  the  ship 
to  the  wharf.   Robitison  v.  Turpin,  Peake,  203,  n.  ; 

3  R.  B.  671. 

By  the  custom  of  the  river  Thames,  the  master 
is  bound  to  guard  goods  laden  into  a  lighter  sent 
for  them  by  the  consignee  until  the  loading  is 
complete,  and  cannot  discharge  himself  from 
that  obligation  by  telling  the  lighterman  he  has 
not  sufficient  hands  on  board  to  take  care  of 
them.  Catlcy  v,  Wlntringltavi,  Peake,  202  ;  3 
R.  R.  670. 

A  party  executed  a  charterparty,  under  which 
a  cargo  was  to  be  sent  alongside  the  ship  at  the 
merchant's  expense  ;  the  captain  rendered  the 
usual  and  customary  assistance  with  his  bonts 
and  crew.  Some  of  the  cargo  lying  about  thirty 
yards  from  the  edge  of  the  wharf,  the  captain 
applied  to  the  charterer's  factor  for  the  labourers 
to  remove  it  into  the  boats.  The  factor  having 
refused,  saying  he  would  abide  by  the  charter- 
party,  thccaptain  hired  labourers  for  the  pur- 
pose : — Held,  that  the  expense  so  incurred  might, 
notwithstanding  the  charterparty,  be  recovered. 
Fletcher  \.  (iillespie,  3  Bing.  636  ;  11  Moore,  547  ; 

4  L.  J.  (o.s.)  C.  1".  202. 

On  a  charter  to  receive  a  cargo  alongside  a 
ship,  at  a  port  where  the  ship  cannot  safely  load 
inside  a  bar,  if  she  is  loaded  outside,  the  freighter 
cannot  throw  extra  expense  of  lighterage  on  the 
shipowner.     Trindale  v.  Lery,  2  F.  &  F.  441. 

(Joods  were  delivered  to  the  owners  of  a  ship 
to  be  conveyed  by  their  ship.  The  goods  were 
destroyed  t<y  a  ciu'^ual  fire  on  board  a  lighter 
employed  bv  the  owners  to  convey  them  to  the 
^hip  :  —  Held,  that  the  26  Geo.  2,  c.  86,  s.  2, 
did  not  protect  the  owners.    Moreicood  v.  Polloh, 
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Timber  Cargo,] — See  Peterson  v.  Frcelody, 
in[ra,  col.  535. 

Cargo  to  be  taken  from  alongside  at  Mer- 
chants' Expense  and  Risk  —  Custom  of  Port  — 
Construction  of  Charterparty.] — See  AUieselhah 
Helios  V.  Eknian,  supra,  col.  239. 

d.  Place  of. 
Option.] — The  jilaintifE  by  charterparty,  dated 
the  26th  of  May,  1871,  agreed  with  the  defendant 
that  his  ship  should  sail  to  Bullo,  and  there  load 
from  the  plaintiffs'  factors  a  cargo  of  coals  and 
proceed  therewith  to  Highbridge  or  Dunball  and 
deUver  same  on  being  paid  frciglit  at  the  rate  of 
2s.  ^d.  per  ton  in  cash  on  unloading  and  right 
delivery.  The  ship  was  to  be  loaded  and  dis- 
charged with  all  possible  despatch,  and  to  load 
with  Gr.  or  H.  till  the  end  of  September,  at 
captain's  option,  but  after  September  with  H.  : 
and  was  to  continue  at  the  above  rate  until 
March,  1872.  In  September  the  captain  exercised 
his  option  in  favour  of  loading  with  G.,  but  the 
plaintiff  refused  to  load  him  from  G.  ;  whereupon 
the  defendant  declined  further  to  perform  the 
charterparty  :  —  Held,  that  the  breach  of  the 
charterparty  which  the  plaintiff  had  committed 
went  to  the  root  of  the  contract  between  the 
parties,  and  justified  the  defendant  in  his  refusal. 
Bradford  v.  Williams,  41  L.  J.,  Ex.  164  ;  L.  R.  7 
Ex.  259  ;  26  L.  T.  641  ;  20  W.  R.  782. 

Proper  loading  Berth.] — Direction  by  judge 
tojury  that,  upon  the  construction  of  the  charter- 
party,  a  berth  where  she  could  load  coals  was  a 
proper  loading  berth.  New  trial  ordered  because, 
under  the  charterparty,  the  merchant  was  entitled 
to  load  a  general  cargo,  and  the  berth  was  not  a 
proper  loading  berth  for  general  cargo.  Jennett 
V.  Meeh,  3  L.  T.  817. 

Always  afloat — No  Water  except  at   Spring 

Tides.  1  — See  Carlton  Steamshij)  Co.  v.  Castle 
Ilail  Packets  Co.,  supra,  col.  242. 

And  see  further  as  to  Place  of  Loading,  XIV. 
Demurrage,  supra,  cols.  461,  seq. 

e.  Keturn   Carg-o. 

Condition  precedent — Discharge  of  Outward 
Bound.] — The  discharge  of  an  outward-bound 
cargo  at  a  particular  place  is  not  in  general  a 
condition  precedent  to  the  providing  a  return 
cargo  ;  therefore  a  freighter,  who  covenants  to 
load  a  return  cargo,  must,  if  he  objects  to  the 
ship's  delay  in  proceeding  to  take  it  on  board, 
make  the  objection  before  he  loads  the  cargo,  and 
within  a  reasonable  time,  and  must  not  by  any 
act  take  to  the  ship.  Olhsen  v.  Brummond,  2 
Chit.  705  ;    4  Dougl.  356. 

Seizure  of  Outward  Cargo.] — Where  a 

shipowner  covenanted  to  proceed  from  L.  to  N., 
and  there  make  a  right  and  true  delivery  of  the 
outward  cargo,  and  having  so  done  receive  on 
board  a  certain  cargo,  restraint  of  princes,  &c., 
excepted  ;  and  the  freighters  covenanted,  in  con- 
sideration of  the  premises,  that  at  JST.  they  would 
find  and  provide,  as  they  did  warrant  and  assure 
to  the  shipowner,  a  full  and  complete  return 
cargo,  and  that  1,750Z.  should  be  paid  on  delivery 


of  the  outward  cargo,  which  should  bo  con* 
sidered  as  earned  for  outward  freight: — Held, 
that,  in  an  action  against  the  freighters  for  not 
providing  a  return  cargo  at  N.,  they  could  not 
plead  in  excuse  of  performance  that  the  outward 
cargo  was  seized  by  the  government  at  N.,  and 
never  delivered  to  them  ;  for  the  delivery  of  the 
outward  cargo  was  not  a  condition  precedent  to 
the  providing  a  return  cargo  ;  but  the  delivery  of 
the  outward  cargo  was  a  condition  precedent  to 
the  payment  of  the  1,750Z.  ;  and  therefore  a 
breach  assigned  for  nonpayment  thereof  was 
under  these  circumstances  not  sustainable.  Storer 
V.  Gordon,  3  M.  &  S.  308  ;  15  R.  R.  499. 

Non-arrival   of  Vessel.]  — Where,  in  a 

charterparty  on  the  ship  "  St.  P.,"  for  a  voyage 
from  G.  to  bring  home  a  cargo  to  Europe,  it  was 
provided,  that  in  the  event  of  the  non-arrival  at 
the  same  port  of  another  ship,  called  the  "  G." 
(which  had  been  chartered  by  the  sam  e  parties, 
and  was  then  at  sea),  then  the  charter  on  the 
"  G."  should  be  void  to  all  intents  and  purposes 
whatsoever : — Held,  that  the  word  "  non-arrival " 
could  not  be  construed  so  as  to  defeat  the  pur- 
poses of  the  voyage  for  which  the  "  G."  had  been 
chartered  ;  and  her  non-arrival  for  these  purposes 
not  being  attributable  to  the  fault  of  the  char- 
terers, the  charter  on  the  "  St.  P."  became  void, 
and  the  charterers  were  not  bound  to  provide  her 
with  a  homeward  cargo.  Soames  v.  Lonergan, 
4  D.  &  R.  74  ;  2  B.  &  C.  564  ;  2  L.  J.  (O.S.)  K.  B. 
106  ;  26  R.  R.  460. 

Delay.] — A  charterparty  provided  that 

the  ship  "  E.,"  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage, should,  with 
all  convenient  speed  (on  being  ready)  having 
liberty  to  take  an  outward  cargo  for  owners' 
benefit,  direct  or  on  the  way,  proceed  to  A.  The 
ship  was  not  completed  when  the  charterparty 
was  made.  As  soon  as  she  was  ready  for  her  trial 
trip  she  went  to  sea,  and  (in  order  to  avoid  the 
danger  of  crossing  the  bar  at  the  mouth  of  the 
Tyne  a  second  time)  went  on  to  L.  Whilst  her 
repairs  were  being  completed  in  L.,  she  took  on 
board  a  cargo  of  goods  for  C,  at  which  place  she 
stopped  to  unload  her  cargo  on  the  voyage  to  A., 
arriving  at  the  latter  place  a  few  days  later  than 
she  otherwise  would  have  done.  The  charterer's 
agent  at  A.  refused  to  provide  cargo  in  conse- 
quence of  the  delay  : — Held,  that  there  was  no 
condition  precedent,  the  non-fulfilment  of  which 
by  the  shipowner  would  exonerate  the  charterer 
from  providing  a  cargo,  but  that  there  was 
merely  a  stipulation,  for  the  breach  of  which  an 
action  for  damages  would  lie  against  the  ship- 
owner. Mao  Andrew  v.  Chajyplc,  35  L.  J.,  C.  P. 
281  ;  L.  R.  1  C.  P.  643  ;  12  Jur.  (N.S.)  567  ;  14 
L.  T.  556  ;  14  W.  R.  891. 

Obligation  to  accept.] — A  charterparty  made 
between  the  charterers  through  the  agency  of 
G.  &Co.  and  the  cap  tain  of  the"  Elvezia,"  provided 
that  the  ship  should  proceed  with  a  cargo  to  San 
Francisco,  "where  the  ship  shall  be  consigned  to 
charterers'  agents  inwards  and  outwards,  paying 
the  usual  coromissions  .  .  .  and  deliver  the  same 
.  .  .  and  so  end  the  voyage";  and  that  "on  her 
return  to  her  port  of  discharge  in  the  United 
Kingdom  "  she  should  be  reported  to  the  custom- 
house by  G.  &  Co. :— Held,  that  these  provisions 
did  not  impose  on  the  captain  an  obligation  to 
accept  a  homeward  cargo  for  the  United  Kir 
dom  from  the  agents  of  the  charterers  at 
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Francisco,  but  merely  bound  him.  if  he  had  deter- 
mined upon  takina;  a  return  cargo  on  board 
there,  to  employ  them  to  procure  and  ship  it. 
Cross  V.  Pagliano,  40  L.  J.,  Ex.  18  ;  L.  E.  G  Ex. 
9  ;  23L.  T.  420;  19  W.  R.  159. 

Under  a  charterparty  a  ship  was  to  proceed 
from  London  to  Bombay,  and  there  discharge  her 
cargo,  and  then  load  a  cargo,  witli  which  she  was 
to  proceed  direct  to  London,  the  merchant  to 
have  the  privilege  of  sending  the  ship  to  Calcutta 
from  Bombay,  upon  paying  for  the  extra  time 
occupied.  If  the  ship  returned  from  Bombay 
direct  to  London,  the  merchant  was  to  have  the 
power  of  sending  her  to  one  port  on  the  Malabar 
coast,  to  receive  cargo,  paying  for  the  extra  time  : 
— Held,  that  the  shipowner,  after  discharging  at 
Bombay,  was  not  bound  to  take  on  board  a 
cargo  there  for  Calcutta.  Cochhui-nv.  WrifjJtt,  6 
Bing.  (N.C.)  223 ;  8  Scott,  489 ;  9  L.  J.,  'C.  P. 
166. 

Notice  of  Arrival.] — See  ante,  col.  504. 


f.  B.efasal  or  Neglect  to  Load. 

Measure  of  Damages.] — In  an  action  against 
a  charterer  of  a  ship  for  not  loading  a  cargo,  the 
measure  of  damage  is  the  amount  of  freight 
which  would  have  been  earned  after  deducting 
the  expenses,  and  also  any  profit  which  the 
ship  may  have  earned  during  the  period  over 
which  the  charter  extended.  Smith  v.  M-Guire, 
.S  H.  &;  N.  54 ;  27  L.  J..  Ex.  465  ;  6  W.  E.  726. 
S.  a,  nisi  prius,  1  F.  &  F.  199. 

In  an  action  on  a  charterparty  for  not  loading 
a  cargo,  the  loading  ports  being  Rangoon  or 
Basscin,  and  the  captain  having  been  to  Ran- 
goon, and  there  received  orders  to  go  to  Bas- 
sein  (three  days'  sail),  where  no  cargo  could  be 
obtained,  and  he  was  requested  to  go  back  to 
Rangoon  or  elsewhere,  in  hopes  of  obtaining  a 
cargo,  which  he  declined  to  do,  and  remained  in- 
active at  Rangoon  until  the  time  for  loading  had 
elapsed,  the  judge  having  told  the  jurj^  that  they 
were  not  bound  to  give  the  plaintiff  the  full 
amount  of  freight,  3,000Z.,  but  that  if  they 
deemed  the  master's  conduct  unreasonable  tliey 
might  diminish  the  damages  on  that  account,  and 
left  it  to  them  to  say  whether  the  plaintiff  .should 
recover  the  full  amount,  or  any  other  amount 
they  might  deem  reasonable  ;  and  they  having 
found  fur  the  plaintiff  damages  500^.,  the  court 
held  that  there  had  been  no  misdirection,  but 
granted  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence  and  the  amount 
of  damages  considerably  too  low,  making  it, 
however,  a  condition  that  the  plaintiff  should 
relinriuish  the  costs  of  the  first  trial.  Wilson  v. 
nirhs,  26  L.  J.,  Ex.  242. 

Duty  of  Captain.] — By  a  charterparty  it 

was  stipulated  that  a  ship  should  [irocecd  to 
Limerick  with  her  then  iiresent  cargo,  and  there 
take  a  cargo  of  oats  for  London,  at  a  freiglit  of 
2s.  Sd.  a  quarter  ;  six  days  being  allowed  for 
loading  at  Limerick.  Before  the  expiration  of 
the  six  days,  the  freighter's  agent  offered  the 
captain  a  cargo  at  2s.  fxl.,  and  said  that  the 
freighter's  brother  would  pay  the  difference. 
The  captain  refused  to  take  anything  not 
according  to  the  terms  of  the  chartcr[)arty  : — 
Held,  that  as  the  contract  had  not  then  been 
broken   by  the   freighter,  the  captain  was  not 
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bound  to  accept  this  offer  ;  but  that,  if  the 
contract  had  been  broken  by  the  freighter  not 
putting  any  cargo  on  board  within  the  six  days, 
it  would  have  been  the  captain's  duty  to  have 
taken  a  cargo  at  the  most  he  could  get,  so  that 
the  damages  to  be  paid  by  the  freighter  should 
be  reduced  as  much  as  possible.  Harries  v. 
Edmonds,  1  Car.  &  K.  686. 

Cargo  to  be  Loaded  in  Time  for  Convoy.]— The 
charterer  of  a  ship  for  a  voyage  to  Tobago  and 
back  covenanted  to  load  and  despatch  her  in 
time  to  join  the  convoy  home  sailing  from  the 
West  Indies  on  August  1.  The  ship  arrived  at 
Tobago  on  July  14,  and  the  convoy  passed 
Tobago  on  July  22  : — Held,  that  the  charterer 
was  liable  for  not  supplying  a  cargo  by  that  day. 
Thompson  v.  Inglis,  3  Camp.  428. 

Cargo  Discharged  to  Examine  Ship — Kefusal  of 
Shipper  to  Reload.] — A  ship  was  chartered  on 
September  12  to  carry  wheat  from  Harwich  to 
St.  Malo ;  ten  days  allowed  for  loading.  The 
usual  course  was  for  the  ships  to  take  in  part  of 
the  cargo  at  Mistley  and  the  rest  lower  down  the 
river.  The  ship  took  in  900  quarters  at  Mistley, 
but  got  ashore  as  she  was  going  down  the 
river  to  take  in  the  rest.  The  master  gave 
notice  to  the  charterers'  agent  that  the  cargo 
must  be  unloaded  to  examine  the  ship.  The 
agent  unloaded  it,  and  sent  it  on  in  other  ships. 
On  October  4  the  master  gave  notice  that  he  was 
ready  to  receive  the  cargo,  and  demanded  it : — 
Held,  that  the  owner  could  not  recover  against 
the  charterers  for  not  supplying  cargo.  Striig- 
ncll  V.  Fricdrichsen,  12  C.  B.  (N.s.)  452  ;  5  Jur. 
(N.s.)  77. 

Other    Cargo    taken    in  —  Damages  — 

Penalty.] — Ship  ch;utcred  to  New  Zealand  to 
load  there  or  receive  500Z.  She  sailed,  and  found 
no  cargo  or  charterers'  agent  there.  She  sailed 
to  Batavia,  and  brought  home  a  cargo,  earning 
more  than  she  would  have  upon  her  original 
voyage  : — Held,  that  the  owners  could  not  reeovci' 
500L  and  also  retain  the  profits  of  tlie  liomeward 
voyage.  Staniforth  v.  Ly<iU,  7  Bing.  169  ;  4 
:\I.  i:  P.  329  ;  9  L.  J.  (O.S.)  C.  P.  23. 

Delay  in  Loading — Not  Sufficient  Workmen.] 
— See  liichardson^  and  Samuel  tf  (.  'c,  Jn  rr,  supra, 
col.  490. 

Action  for  not  Providing  Cargo — Plea  that  the 
Ship  was  afterwards  Lost,  j — in  an  action  on  a 
chartii  party  whereby  the  defeiidaiils  covenanted 
to  uuh)a(l  and  receive  tlie  cargo  at  Charlestuwn, 
and  there  put  on  board  100  tons  of  goods,  the 
jilaintifi's  assigned  as  a  breach  that  no  goods 
were  put  on  board.  The  defendants  jileaded 
that  the  vessel  never  arrived  in  London  on  the 
homeward  voyage,  and  was  lost,  ;  the  charier- 
party  provided  for  |iaynient  of  freight,  on  delivery 
in  Loudon  : — On  (leinurrcr,  the  plea  held  to  be 
bad.     Stcphdwon  v.  Price,  3  Dougl.  353. 

Fanltof  Shipowner— Damages.] — A  ship's 

liusband  covenanted  tliat  liis  shin  should  at  A. 
take  in  brandy  and  eoiivey  it  to  B.,  and  there 
take  in  fruit,  which  the  freighters  covenanted  to 
sujiply.  He  <lid  not  take  in  the  brandy,  and  the 
freighters  did  not  furnish  a  full  homeward  cargo 
for  which  he  recovered  damages  against  them. 
They  were  prevented  from  supplying  the  fruif 
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by  reason  of  the  neglect  of  the  ship's  husband  in  1  to  carry  the  rails  from  the  quay  to  the  ship  after 
not  shipping  the  brandr.  They  afterwards  sued  the  carman  had  brought  them  to  the  quay  and 
his  representatives  fo/breach  of  his  covenant :   unloaded  them  there.     The  carman  not  unloading 


— Held,  that  they  could  not  recover  the  damages 
they  had  paid  him,  or  the  costs  of  defending  the 
previous  action.  Walton  v.  Fothergill,  7  Car.  & 
P.  392, 

Damages— Different  Eates  of  Freight  for 

Different  Goods.] — In  an  action  for  not  supply- 
ing a  cargo,  where  by  the  charterparty  the 
freighter  is  to  pay  different  rates  of  freight  for 
different  articles  put  on  board,  and  is  at  liberty 
to  supply  which  articles  he  pleases,  the  measure 
of  damages  is  the  average  freight  calculated  for 
the  usual  quantity  of  goods  carried  in  such 
voyages.  Thomas  v.  Clarke,  2  Stark.  450  ;  20 
R.  R.  714. 


6.  Stowage. 
a.  Employment  of  Stevedore. 

"Who  Liable  to  Pay  for  Services  of.] — The 
owner  of  a  ship  had  chartered  her  to  A.  for  the 
purpose  of  being  loaded  ;  the  charterparty  pro- 
vided that  the  stevedore  was  to  be  nominated  by 
the  charterer,  and  be  under  the  control  of  the 
captain,  and  was  to  be  paid  by  the  owner.  A. 
sub-chartered  the  ship  to  B.,  entering  into  a 
charterparty  with  a  similar  clause.  B.  employed 
the  plaintiff,  who  was  a  stevedore,  to  load  the 
ship,  and  introduced  him  to  the  defendant  as  a 
person  who  was  to  load  the  ship.  The  defendant 
frequently  came  on  board  while  the  ship  was 
being  loaded,  and  superintended  and  gave 
instructions  relative  to  the  stowage  of  the 
cargo.  In  an  action  by  the  plaintiff  against 
the  defendant  for  nonpayment  of  his  charges  : 
Held,  that  there  was  evidence  of  a  contract 
between  the  plaintiff  and  defendant.  Eastman 
V.  Harry,  33  L.  T.  800  ;  3  Asp.  M.  C,  117— 
C.  A. 

On  completion  of  the  loading  the  plaintiff  sent 
in  his  account  to  B.,  headed  "  To  captain  and 
■owners,"  and  pressed  B.  for  payment.  B.  had 
sent  in  his  account  to  A.,  and  A.  had  sent  in  his 
account  to  the  defendant,  with  the  item  "  Steve- 
dore's account"  charged.  The  defendant  had 
paid  A.'s  account,  and  A.  had  paid  B.'s  account. 
B.  became  bankrupt,  and  did  not  pay  the  plain- 
tiff : — Held,  that  the  defendant  was  liable  to  pay 
his  account.    li. 

Liability  for  Acts  of.] — K.,  a  master  stevedore, 
having  contracted  to  unload  a  ship,  employed  D., 
one  of  the  ship's  crew,  at  the  owner's  request,  to 
assist  in  the  work.  K.  could  have  refused  to  so 
employ  D.  if  he  thought  him  incompetent ;  and 
during  the  time  K.  employed  him  D.  could  not 
have  been  employed  by  the  master  of  the  ship 
on  the  ship's  work,  and,  though  D.  was  paid  by 
the  owner,  such  pay  was  deducted  from  what 
K.  received  for  the  unloading.  In  the  course  of 
such  employment  D.  so  negligently  worked  a 
winch  used  in  the  unloading  as  to  injure  one  of 
K.'s  men,  -svith  whom  D.  was  put  to  work  by  K.'s 
foreman  : — Held,  that  the  owner  was  not  respon- 
sible for  such  injury,  as  at  the  time  of  the 
accident  D.  was  not  working  for  him  but  for  K. 
Murray  v.  Cun-ie,  40  L.  J.,  C.  P.  26  ;  L.  R.  6 
C.  P.  24  ;  23  L.  T.  557  ;  19  W.  R.  104. 

A  stevedore  employed  to  ship  iron  rails  had  a 
foreman  whose  duty  it  was  (assisted  by  labourers) 


the  rails  to  the  foreman's  satisfaction,  the  latter 
got  into  the  cart  and  threw  out  some  of  them  so 
negligently  that  one  fell  upon  and  injured  a 
person  who  was  passing  by  : — Held  (per  Grove 
and  Denman,  JJ.,  Brett,  J.,  dissentiente),  that 
there  was  evidence  for  a  jury  that  the  foreman 
was  acting  within  the  scope  of  his  employment, 
so  as  to  render  the  stevedore  responsible  for  his 
acts.  Burns  v.  Paulson  or  Poulson,  42  L.  J., 
C.  P.  302  ;  L.  R.  8  C.  P.  563  ;  29  L.  T.  329  ;  22 
W.  R.  20. 

When  a  stevedore  is  appointed  by  the  shipper, 
and  acts  in  the  stowage,  the  master  is  not 
responsible  for  damage  done  to  the  goods  in  the 
course  of  taking  on  board  or  of  stowage.  Custom 
or  agreement  may  vary  the  above  rule,  but  a 
mere  stipulation  that  a  stevedore  shall  act  under 
the  orders  of  the  master,  does  not  throw  on  the 
latter  the  responsibility  for  acts  of  the  former 
not  shewn  to  be  done  under  orders  from  the 
master.     Blaihie  v.  Stemhridge,  and  cases,  infra. 

The  owner,  and  not  the  charterer,  is  prima 
facie  liable  to  the  consignees  for  damage  to  goods 
by  bad  stowage  ;  aliter,  if  the  shipper  stows  him- 
self.    Swainston  v.  Garrick,  2  L.  J.,  Ex.  255. 

b.  Duty  of  Master  and  Owner. 

Duty  of  Master  as  to.] — If  a  cask  is  acciden- 
tally staved  in,  in  letting  it  down  into  the  hold 
of  a  ship,  the  master  must  answer  for  the  loss. 
Gof  V.  Clmhird,  cited  1  Wils.  288. 

By  the  maritime  law  it  is  the  duty  of  the 
master,  on  behalf  of  the  owner,  to  receive  and 
properly  stow  on  board  goods  delivered  to  him 
alongside.  For  any  damage  to  the  goods,  arising 
from  his  negligence,  either  in  taking  them  on 
board  or  in  stowing  them,  he  is  responsible  to 
the  shipper  of  the  goods.  If  the  damage  happens 
from  his  misconduct,  he  is  responsible  to  the 
owner ;  if  from  the  misconduct  of  the  mate 
or  other  of  the  crew,  and  not  from  any  fault  of 
his  own,  he  is  not  responsible  to  the  owner. 
Blaihie  v.  Stembndge,  6  C.  B.  (N.s.)  911  ;  29 
L.  J.,  C.  P.  212  ;  6  Jur.  (N.S.)  825  ;  2  L.  T.  570  ; 
8W.  R.  239— Ex.  Ch. 

Dnty  of  Owners  as  to.] — The  owners  of  a 
general  ship  are  liable  to  a  shipper  for  damage 
done  to  his  goods  from  other  goods  stowed  in  the 
hold  without  proof  of  any  wilful  or  negligent 
default  on  their  part.  Gillespy  v.  Thompson, 
6  El.  &  Bl.  477,  n.,  483  ;  2  Jur.  (N.s.)  712. 

It  is  the  duty  of  the  owner  of  a  vessel  to  stow 
the  cargo  with  as  much  skill  as  a  competent 
stevedore  can  do.  Anglo-African  Co.  v.  Lamzed, 
1  H.  &  R.  216  ;  35  L.  J.,  C.  P.  145  ;  L.  R.  1 
C.  P.  226  ;  12  Jur.  (N.s.)  294  ;  13  L.  T.  796  ;  14 
W.  R.  477. 

In  an  action  by  charterers  against  shipowners, 
for  not  loading  as  much  as  the  vessel  could 
reasonably  carry,  the  charterparty  containing 
the  words  '•  charterers'  stevedore  to  be  employed 
by  ship,"  it  is  no  answer  that  the  charterers 
had  not  appointed  a  stevedore,  and  that  the 
cargo  was  stowed  to  the  best  of  the  master's  skiU 
and  ability.     Ih. 

The  owner,  and  not  the  charterer,  of  a  ship  is 
prima  facie  liable  to  the  consignees  for  damage 
done  to  goods  on  the  voyage,  by  reason  of 
improper  stowage.  Swainston  v.  Garrick,  2 
L.  J.,  Ex.  255. 
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The  master  is  prima  facie  liable  for  the  safe 
stowage  of  the  cargo,  but  he  is  exonerated  by  the 
special  appointment  of  his  own  stower  by  the 
freighter  ;  and  if  the  freighter,  by  a  verbal  agree- 
ment with  the  owner,  undertakes  to  appoint  his 
own,  and  he  acts  as  such,  the  mere  silence  of  a 
charterparty,  subsequently  entered  into,  does  not 
subject  the  master  to  his  original  liability.     lb. 

Question  for  Jury.] — In  an  action  by  a 

shipper  against  a  shipowner,  for  nondelivery  of 
goods,  not  arising  from  any  of  the  excepted 
causes,  and  also  for  bad  stowage  ;  the  evidence 
was  that  the  good?  had  been  in  the  course  of  the 
voyage,  and  in  b?a  weather,  stowed  in  the  tank 
upon  coals,  and  that  they  arrived  damaged  by 
sea  water  and  coal  dust.  The  judge  told  the 
jury  that  they  must  find  for  the  shipowner,  if 
they  thought  that,  under  the  circumstances,  what 
had  been  done  was  the  best  that  could  be  done. 
And  the  court  could  not  agree  to  set  aside  this 
direction.     Zij^sey  v.  Hill,  1  F.  &  F.  570. 

Exceptions  as  to  Injuries.]  —Under  a  charter- 
party  the  shippers  put  a  cargo,  consisting  of 
casks  of  oil,  wool  and  rags,  on  board  the 
chartered  vessel,  and  personally  superintended 
the  stowage  of  the  cargo  in  the  hold  of  the  vessel. 
In  the  margin  of  the  bill  of  lading  of  the  casks 
of  oil  there  was  this  memorandum  :  "  Weight, 
measurement  and  contents  unknown,  and  not 
accountable  for  leakage."  The  bill  of  lading  was 
indorsed  in  blank  by  the  shippers,  and  assigned 
to  B.  &  Co.  In  the  course  of  the  voyage  the  oil 
casks  became  heated  by  the  action  and  contiguity 
of  the  wool  and  rags,  and  a  very  large  portion  of 
the  oil  was  lost  : — Held,  first,  that  ignorance  of 
the  shipowners  as  to  the  latent  effect  of  heat,  in 
storing  the  casks  of  oil  with  wool  and  rags,  did 
not,  under  the  circumstances  of  the  shippers 
superintending  the  stowage,  amount  to  such 
negligence  as  to  make  them  liable  to  the  holders 
of  the  bill  of  lading  for  the  loss  occasioned  by 
the  leakage  of  the  oil.  Ohrloff  v.  Briscall,  4 
Moore,  P.  C.  (n.s.)  70  ;  35  L.  J.,  P.  C.  63  ;  L.  E.  1 
P.  C.  231  ;  12  Jur.  (N.s.)  675  :  14  L.  T.  873  ;  15 
W.  R.  202,  S.  C,  nom.  The  Helene,  Br.  &  Lush. 
429. 

Held,  secondly,  that  the  Limitation  by  the 
memorandum  in  the  bill  of  lading,  that  the  ship- 
owners were  not  to  be  accountable  for  leakage, 
was  not  restricted  as  to  the  quantity  of  leakage, 
and  protected  the  shipowners,  in  the  absence  of 
proof  that  the  leakage  was  occasioned  by  their 
negligence.     lb. 

A  bill  of  lading  excepted  liability  in  respect  of 
"all  accidents,  loss  and  damage  of  whatsoever 
nature  ....  occasioned  by  any  act,  neglect 
or  default  whatsoever  of  the  pilot,  master  or 
mariners,  in  navigating  the  ship  ....  it  being 
agreed  that  the  captain,  officers  and  crew  of  the 
vessel  in  the  transmission  of  the  goods  ....  be 
considered  the  sei-vants  of  the  shipper,  owner  or 
consignee"  of  the  goods  : — Held,  that  the  owners 
were  liable  for  negligent  stowage.  Hayn  v. 
Culliford,  48  L.  J.,  C.  P.  372  ;  4  C.  P.  D.  182  ;  40 
L.  T.  536  ;  27  W.  R.  541  ;  4  Asp.  M.  C.  1 28— C.  A. 

On  an  allegation  that  damage  to  cargo 
originated  from  defective  stowage,  and  heat  and 
fermentation  arising  from  the  cargo  being  stowed 
in  too  close  conjunction  with  other  cargo,  the 
.parties  must  establish  affirmatively  that  the  cargo 
on  its  arrival  at  its  port  of  destination  was  in  a 
damaged  condition  ;  and  the  onus  then  falls  on 
the  ship  to  prove  that  the  original  stowage  was 
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good,  and  that  the  perils  of  the  sea  subsequently 
occurring  created  the  damage.  The  Alexandra, 
14  L.  T.  742  ;  14  W.  E.  466. 

Damage  to  cargo  caused  by  the  oozing  of  wine 
from  casks  through  straining  in  bad  weather  is 
damage  occasioned  by  perils  of  the  sea,  and  the 
shipowners  are,  under  the  usual  exceptions, 
exempt  from  liability  therefor,  where  the  cargo 
is  properly  stowed,  or  is  stowed  in  such  a  manner 
that  the  master  is  not  responsible  for  bad  stowage. 
The  Catherine  Chalviers, '62  L.  T.  847;  2  Asp. 
M.  C.  598. 

Where  a  charterparty  stipulates  that  a  vessel 
is  "  to  be  stowed  by  charterers'  stevedore,  at  risk 
and  expense  of  vessel,"  and  a  cargo  is  supplied 
by  the  charterers  and  is  stowed  by  their  steve- 
dore, the  shipowner  is  not  responsible  for  damage 
occasioned  by  bad  stowage.     lb. 

Damage  to  cargo  occasioned  by  salt  water  does 
not  come  within  the  excepted  perils  when  b\- 
reason  of  the  place  in  which  it  is  stowed  it  is 
exceptionally  liable  to  such  damage  in  severe 
weather.  The  Oquendo,  38  L.  T.  151  ;  8  Asp. 
M.  C.  558. 

Where  Ship  Chartered.] — A  ship  was  chartered 
for  a  voyage  from  Oporto  to  the  United  Kingdom 
to  load  from  the  factors  of  the  affreighter  a  full 
cargo  of  wine  or  other  merchandise  at  18«.  per 
ton  ;  the  captain  to  sign  bills  of  lading  at  any 
rate  of  freight  without  prejudice  to  the  charter  ; 
the  ship  to  be  addressed  to  charterer's  agents  at 
Oporto  on  usual  terms.  The  ship  was  accord- 
ingly consigned  to  the  charterer's  agents  at 
Oporto,  and  was  put  up  by  them  as  a  general 
ship,  without  any  intimation  that  she  was  under 
charter  ;  a  party  shipped  some  casks  of  wine, 
and  received  bills  of  lading  in  the  usual  form 
signed  by  the  master.  The  wine  was  stowed  by 
a  stevedore  appointed  by  the  charterer's  agents 
and  paid  by  them,  the  money  being  ultimately 
repaid  them  by  the  master.  The  wine  having 
leaked  from  improper  stowage  : — Held,  that  as 
the  charter  did  not  amount  to  a  demise  of  the 
ship,  and  the  owners  remained  in  possession  by 
their  servants,  the  master  and  crew,  the  shipper 
was  entitled  to  look  to  the  owners  as  responsible 
for  the  safe  carriage  of  the  wine  :  inasmuch  a.s 
he  had  delivered  it  to  be  carried  in  the  ship  in 
ignorance  that  she  was  chartered,  and  had  dealt 
with  the  master,  who  was  still  the  owner's 
master,  as  clothed  with  the  ordinary  authority 
of  a  master  to  receive  goods  and  give  bills  of 
lading  by  which  his  owners  would  be  bouml. 
Sandeman  v.  Srurr,  8  B.  ic  S.  50  ;  36  L.  J.,  Q.  B. 
58  ;  L.  R.  2  Q.  B.  86  ;  15  L.  T.  608  ;  15  W.  R.  277. 

Held,  also,  that  the  employment  of  the  steve- 
dore made  no  difference,  at  all  events  as  regarded 
the  shipper,  as  he  was  no  party  to  the  employ- 
ment, and  had  a  right  to  look  to  the  owners  for 
the  safe  stowage  of  the  goods,  as  part  of  the 
carriers'  duty,  in  the  absence  of  any  special 
agreement.     lb. 

A  shipowner  who  charters  his  vessel  to  another, 
but  not  so  as  to  give  up  possession,  is  liable  for  a 
breach  of  the  contract  contained  in  a  bill  of 
lading  signed  by  the  master,  such  as  injury  to 
the  goods  by  improper  stowage,  if  it  is  not  proved 
that  at  the  time  of  shipment  the  shipper  had 
notice  of  the  charter.  The  St.  Cloud,  Br.  & 
Lush.  4  ;  8  L.  T.  54. 

So,  under  similar  circumstances,  the  owner  not 
being  domiciled  in  England  or  Wales,  the  ship  is 
liable  under  24  &  25  Vict.  c.  10,  ss.  6,  35.     lb. 

If  a  person  ships  goods  on  board  a  vessel, 

17—2 


519 


SHIPPING— XV.  Cargo. 


520 


knovdng  that  she  is  chartered,  the  consignee  of 
the  goods  can  maintain  no  action  against  the 
owner  of  the  ship  if  the  goods  are  injured  by  bad 
stowage.     Major  v.  White,  7  Car.  &  V.  41. 

If  the  shipper  of  goods  was  warned  as  to  the 
way  in  which  the  goods  were  to  be  stowed,  the 
consignee  cannot  maintain  any  action  for  damage 
occasioned  by  s\ich  stowage,  even  if  the  stowage 
was  bad.    lb. 

By  a  charterparty  an  owner  agreed  to  let,  and 
a  charterer  to  hire,  a  ship  for  a  certain  period, 
the  ship  being  in  good  and  working  order,  and 
her  master,  oflicers  and  crew  being  duly  shipped, 
to  be  placed  at  the  disposal  of  the  charterer  in 
the  port  of  London  on  a  given  day,  and  the  hire 
to  commence  from  and  after  the  time  that  she 
should  have  been  placed  at  the  disposal  of  the 
charterer,  with  a  clean  and  clear  hold,  and  ready 
to  load.     The  owner  was  to  appoint,  victual  and 
pay  the  master,  officers  and  crew,  and  to  provide 
and  pay  for  the  necessary  equipment  for  the 
working  of  the  ship,  and  to  pay  aU  other  charges 
whatsoever,  save  and  except  for  coals,  pilotages, 
port  charges    and    labour,   which  were    to   be 
paid  by  the  charterer  ;  the  cargoes  were  to  be 
taken  on  board,  and  discharged  by  the  charterer, 
the  crew  of  the  vessel  rendering  customary  assist- 
ance, so  far  as  they  might  be  under  the  orders  of 
the  master  ;  and  the  charterer  was  to  have  liberty 
to  employ  stevedores  and  labourers,  to  assist  in 
the  loading,  stowage  and  discharge  thereof  ;  but 
such  stevedores  and  labourers  being  under  the 
control  and  direction  of  the  master,  the  charterer 
was  not  in  any  case  to  be  responsible   to  the 
owners  for  damage  or  improper  stowage ;   and 
"  the  master  and  owner  of  the  ship  should  devote 
the  same  attention  to  the  cargo,  should  use  the 
same  endeavours  to  promote  despatch,  and  should 
in  every  respect  be  and  remain  responsible  to  all 
whom  it  might  concern,  as  if  the  ship  was  load- 
ing and  discharging  her  cargoes  and  performing 
her  voyages    for    account  of    the    owner,   and 
independently  of   that  charterparty":  —  Held, 
that  there  was  nothing  in  this  charterparty  to 
exonerate    the  owner    from    responsibility  for 
negligent  and  improper  stowage  by  the  steve- 
dores employed  by  the  charterer,  under  the  above 
stipulation.     Sach  v.  Ford,  13  C.  B.  (N.s.)  90  ; 
32  L.  J..  C.  P.  12  :  9  Jur.  (n.s.)  750. 

Expenses  of  Preparing  Cargo.] — Where  a  ship 
was  chartered  to  proceed  to  a  port  and  there 
load  from  the  freighter's  factors  "a  fuU  and 
complete  cargo  of  wool,  tallow,  bark  and  other 
legal  merchandise,"  at  a  specified  rate  of  freight 
for  each  kind  : — Held,  that  parol  evidence  was 
not  admissible  to  shew  that  by  the  custom  of  the 
place  of  loading  the  cost  of  pressing  wool  was 
to  be  borne  by  the  shipowner.  Coclihurn  v. 
Alexander,  6  C.  B.  791  ;  18  L.  J.,  C.  P.  74. 

c.  Damages. 

Amount  Recoverable,] — In  the  ca  of  injury 
to  goods  by  improper  stowage,  loss  upon  a  con- 
tract of  resale  entered  into  before  delivery,  and 
of  which  the  shipowners  had  no  notice  at  the 
time  of  making  the  original  contract,  is  not  to  be 
allowed.    The  St.  Cloud,  Br.  k.  Lush.  4 ;  8  L.  T.  54. 

7.  Demand  by  Shipper  op  Redelivery. 

After  Accident.]— An  owner  of  goods  shipped 
to  proceed  to  a  foreign  port  has  a  right  to  have 
them  redelivered  to  him  when  the  vessel,  having 


commenced  her  voyage,  meets  with  a  disaster 
whereby  the  goods  are  damaged  so  much  that 
they  cannot  be  profitably  carried  to  their  destina- 
tion. Blasco  V.  Fletcher,  14  C.iB.  (N.s.)  147  ;  32 
L.  J.,  C.  P.  284  ;  9  Jur.  (n.s.)  1105  ;  9  L.  T.  169  ; 
11  W.  E.  997. 

Without  Payment  of  Freight.]— But  after 
goods  have  been  taken  on  board  a  general  ship  to 
be  conveyed  on  freight,  and  bills  of  lading  have 
been  signed  by  the  captain,  the  owner  of  the 
goods  cannot,  before  the  sailing  of  the  ship,  insist 
on  the  goods  being  redelivered  to  him  without 
paying  the  freight  that  might  be  earned,  and 
indemnifying  the  master  against  the  consequences 
of  the  bills  of  lading  signed  bv  him.  Tindall  v. 
Taylor,  4  El.  &  Bl.  219  :  3  C.  L.  E.  199  ;  24  L.  J., 
Q.  B.  12  ;  1  Jur.  (N.S.)  112. 

A  ship  was  chartered  for  a  voyage  from  London 
to  Sydney,  the  charterer  to  have  the  entire  use 
of  the  ship,  and  to  pay  the  owner  1,600Z.  in 
London  in  two  months.  The  ship  cleared  at  the 
custom-house.  The  charterer  bought  goods,  to 
be  paid  for  before  the  ship  left  London  ;  and  the 
vendor  delivered  the  goods  on  board,  and  took 
the  mate's  receipt  for  them.  Before  the  ship  was 
ready  to  sail,  the  charterer  was  unable  to  pay  for 
the  goods  (though  not  bankrupt  nor  taking  the 
benefit  of  the  Insolvent  Debtors  Act),  and  the 
vendor  thereupon  gave  notice  to  the  captain  to  ■ 
redeliver  them,  and,  on  his  refusal,  made  an 
arrangement  with  the  charterer,  and  again 
applied  to  the  captain  in  the  charterer's  name 
for  the  redelivery,  offering  to  pay  all  reasonable 
charges.  The  captain  having  refused  to  redeliver  : 
— Held,  that  the  shipowner  had  no  lien  upon  the 
goods,  butthatthecharterer  hada  right,as  between 
himself  and  the  shipowner,  to  take  the  goods  out 
of  the  ship,  at  all  events,  until  the  stipulated  sum 
had  become  due,  and  that  the  captain  was  there- 
fore liable  in  trover.  TJiompson  v.  Small,  1  C.  B. 
328  ;  14  L.  J.,  C.  P.  157. 

8.  Duty  of  Master  to  Preserve,  Tranship, 
OR  Sell  Cargo. 

a.  To  Preserve  and  Reship. 

There  is  a  duty  on  the  master,  as  representing 
the  shipowner,  to  take  reasonable  care  of  the 
goods  intrusted  to  hira,  not  merely  in  doing  what> 
is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  but 
also  in  taking  active  measures,  when  reasonably 
practicable  under  all  the  circumstances,  to  check 
and  arrest  the  loss  or  deterioration  resulting 
from  accidents,  for  the  necessary  and  immediate 
consequences  of  which  the  shipowner  is  not 
liable  by  reason  of  exceptions  in  the  biU  of  lading. 
And  for  neglect  of  this  duty  by  the  master  the 
shipowner  is  responsible  to  the  shipper.  Notara, 
V.  Henderson,  41  L.  J.,  Q.  B.  158  ;  L.  E.  7  Q.  B. 
225  ;  26  L.  T.  442  ;  20  W.  E.  442  ;  1  Asp.  M,  C. 
278— Ex.  Ch. 

In  an  action  by  a  shipper  against  a  shipowner 
it  appeared  that  beans  \\ere  shipped  under  a  bill 
of  lading,  containing  the  usual  exception  of  perils 
of  the  sea  (including  collision).  The  vessel  sus- 
tained damage  by  a  collision,  and  put  into  a  port 
for  repairs.  The  beans  having  become  wetted 
by  salt  water,  the  shippers,  through  their  agent, 
offered  to  receive  the  cargo  and  pay  pro  rata 
freight.  The  master  refused  to  deliver  the  cargo 
except  upon  receipt  of  the  whole  freight,  and 
proceeded  with  his  vessel  to  the  port  of  discharge. 
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Upon  its  arrival  it  was  found  that  the  damage 
to  the  beans  by  the  collision  had  been  materially 
enhanced  by  their  detention  on  board  after  they 
had  been  satuiated  with  salt  water.  The  in- 
creased damage  would  have  been  avoided  if  the 
beans  had  been  unshipped,  dried  and  reshipped 
at  the  port  of  refuge,  the  cost  of  which  might 
have  been  charged  to  the  cargo  as  particular 
average  : — Held,  that,  assuming  that  the  pre- 
cautions above  mentioned  would  not  have 
unreasonablj^  delayed  the  voyage,  the  shipo%\Tier 
was  liable  for  the  additional  diunage.     lb. 

Expense  of  Preserving  Perishable  Cargo — 
Liability  of  Cargo  Owner.] — Cargo  owner  held 
liable  for  the  expense  of  unloading  cargo  for  its 
[)reservation,  he  being  present  and  giving  no 
instructions.  Garrioek  v.  Walker,  1  Ct.  of  Sess. 
C'as.  (4th  ser.)  100. 

Damage  by  Excepted  Perils — Duty  of  Master 
to  Minimise.] — It  is  the  duty  of  the  master  to 
take  reasonable  precautions  that  cargo  damaged 
by  excepted  perils  is  not  greater  than  necessary. 
Adam  v.  Morris,  18  Ct.  of  Sess.  Gas.  (4th  ser.) 
153. 

And  sec  infra,  col.  538,  9.  Delivery  and  Dis- 

CHABGE,  e.  WAREHOUSIXG. 

b.  To  Tranship. 

Duty  of  Master.] — When  a  question  is  raised 
as  to  the  duty  of  the  master  in  a  port  of  distress 
to  have  transhipped  the  cargo,  it  must  be  con- 
sidered that  his  first  duty  is  to  carry  his  cargo  to 
its  port  of  destination  in  the  same  bottom.  The 
Hamburg,  2  Moore,  P.  C.  (x.s.)  289  ;  Br.  <.t  Lush. 
253  ;  33  L.  J.,  Adm.  116  ;  10  Jur.  (N.s.)  600  ;  10 
L.  T.  206  ;  12  W.  R.  628. 

Where  a  master  has  a  reasonable  opportunity, 
according  to  the  circumstances  of  the  case,  of 
communicating  from  the  port  of  distress  with 
the  owners  of  the  cargo  and  receiving  directions 
from  them,  it  is  his  first  iluty  to  endeavour  to 
obtain  such  directions.     lb. 

The  master  only  becomes  agent  for  the  owners 
of  the  cargo  ex  necessitate  rei.     Ih. 

Where  a  sHip  is  by  perils  of  the  sea  so  much 
<lamaged  as  to  be  incapable  of  repair  so  as  to 
prosecute  the  adventure,  except  at  an  expense 
exceeding  her  value,  together  with  the  freight, 
when  repaired,  the  master  is  justified  in  aban- 
<loning  the  voyage,  anil  is  not  l)Ound  as  agent  of 
his  owner  to  send  the  goods  on  in  another 
bottom.  Dc  Quadra  v.  Swunn,  16  C.  ^^.  (N.S.) 
772. 

Ascertained  by  what  Law.] — The  duty  of 

a  master  to  carry  on,  tranship  or  deliver  the 
cargo  at  an  intermediate  port  of  refuge,  implied 
in  a  bill  of  lading  given  by  the  master  of  a 
foreign  vessel,  will  be  ascertained  by  reference  to 
the  law  of  the  flag  which  tlie  vessel  carries,  not 
by  reference  to  the  lex  loci  contractus  or  the  lex 
fori,  or  the  law  of  the  place  where  the;  alleged 
breach  of  contract  by  tlie  master  is  committed. 
Tlie  JJahia,  Br.  &  Liish.  292  ;  11  Jur.  (N.9.)  90  ; 
12  L.  T.  145. 

If  a  vessel,  during  her  voyage,  is  injured,  and 
is  compelled  to  put  into  a  port  of  refngo,  then, 
by  English  law,  the  master  is  not  bound  to  tran- 
ship, lie  is  allowed  a  reasonable  time,  cither  to 
repair  and  carry  on  or  to  tranship.  If  he  declines 
to  do  either,  he  may  be  called  upon  to  deliver, 
■without  payment  of  any  freight ;  but  before  a 
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reasonable  time  has  elapsed  he  cannot  be  required 
to  deliver,  except  on  payment  of  full  freight,  or 
waiver  thereof.  In  estimating  what  is  reasonable 
time,  the  court  will  take  all  circumstances  into 
consideration,  including  any  delay  caused  by  the 
vis  major  of  competent  authorities,  administra- 
tive or  judicial.     lb. 

A  bill  of  lading  in  English  was  given  by  the 
master  of  a  French  vessel  lying  in  New  York,  by 
which  the  goods  were  made  deliverable  in  a 
French  port.  The  vessel  during  her  voyage  suf- 
fered injury,  and  put  into  a  port  in  England. 
The  assignees  of  the  bill  of  lading  and  owners  of 
the  cargo  being  British  subjects,  instituted  an 
action  in  the  court  of  admiralty  for  a  breach  of 
duty  by  the  master  in  respect  of  his  obligation 
to  carry  on,  tranship  or  deliver.  The  court 
ascertained  the  duty  of  the  master  by  reference 
to  the  law  of  France.     lb. 

Vessel  Liable  to  Capture.] — By  German  law, 
if  a  vessel  is  liable  to  risk  of  capture,  either  party 
may  withdraw  from  the  contract  of  affreight- 
ment, but  the  master  is  not  obliged  to  part  with 
the  cargo  orto  tranship  it,  unless  distance  freight, 
as  well  as  all  other  claims  of  the  shipowner 
and  the  contributions  due  from  the  cargo  for 
general  average,  have  been  paid  or  secured  : — 
Held,  that  a  demand  upon  the  master  to  tranship 
at  his  own  risk  and  expense  was  not  such  a  com- 
pliance with  the  German  law  as  obliged  him  to 
transhi{).  T]ie  Express,  41 1..  J.,  Adm.  79  ;  L.  R. 
3  A.  &  E.  597  ;  26  L.  T.  956  ;  1  Asp.  M.  C.  355. 

Bepairing  instead  of.] — If  in  the  course  of  a 
voyage  a  ship  carrying  cargo  is  damaged  by 
perils  of  the  sea,  the  shipowner  intending  to 
carry  the  cargo  to  its  destination  is  entitled  to  a 
reasonable  time  for  repairing  his  ship  or  for 
transhipping,  and  for  this  purpose  to  retain  the 
cargo.  Galam,  Cargo  ex,  Br.  &  Lush.  167  ;  2 
Moore,  P.  C.  (N.s.)  216  ;  3  N.  R.  254  ;  33  L.  J., 
Adm.  97  ;  10  Jur.  (X..S.)  477  ;  9  L.  T.  550  ;  12 
W.  R.  495. 

Negligent  Reshipping  of  Cargo  by  Third 
Parties — Consent  of  Captain.] — (!un[>o\v(ler  was 
shipped  for  Valparaiso  on  board  a  vessel  char- 
tered On  a  voyage  to  that  jiort.  with  liberty  to 
touch  and  stay  at  the  I'alkland  islands.  On  the; 
arrival  of  the  vessel  at  Port  Stanley,  where  the 
captain  had  goods  to  unload  for  the  tlefendants, 
it  was  found  that  by  the  regulations  of  the  port 
it  would  be  neccs,sary  to  land  and  store  the 
powder  before  the  vessel  could  enter  the  harl)our. 
To  avoid  the  inconvenience  and  expense  of  this, 
the  c.'iijtain  accepted  the  offer  of  the  agent  of  the 
defeiKlanIs  of  tli<;  use  of  a  vessel  belonging  to 
them,  eallc<l  the  "Fairy,"  in  which  to  place  the 
powder  during  his  stay  at  Port  Staidcy.  The 
defendants'  agent  afterwards  requiring  the 
"Fairy"  for  another  purjjose,  without  the  coji- 
scnt  of  the  captain  transhipped  the  jpowder  to 
a  half-ileckrd  vessel  called  the  "  Lily,"  which 
was  an  unsafe  and  improper  vessel  for  the  |)ur- 
pose.  Whilst  the  "  Lily  "  was  anchored  outside 
the  harbour  a  storm  arose,  and  she  was  sunk,  and 
the  powder  lost : — Held,  that  the  defcnrlants 
were  responsible  for  the  value,  for  that  they 
were  cither  trespassers  in  removing  the  jiowder 
without  the  captain's  con.sent,  or  bailees  who  had 
been  guilty  of  want  of  reasonable  care.  Jlonne- 
berq  V.  Falkland  Islands  Co.,  17  C.  B.  (N.S.)  1  ; 
34  L.  J.,  C.  P.  34  :  10  Jur.  (N.3.)  940  ;  10  L.  T. 
530;  12  W.  R.  914. 
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Costs  of  Unsuccessful  Defence.] — On  the 

arrival  of  tlie  ship  at  Valparaiso,  the  consignees 
of  the  powder  demanded  it  from  the  captain, 
and,  not  obtaining  it,  took  proceedings  against 
the  ship,  which  the  captain  unsuccessfully 
resisted,  being  ultimately  compelled  to  pay  the 
consignees  the  value  of  the  powder  and  the 
eosts  : — Held,  that  the  owners  of  the  ship  could 
not  claim  these  costs  from  the  defendants,  they 
not  being  a  necessary  consequence  of  their 
wrongful  act.    Ih. 

c.  To  Sell — Power  of  Master. 

At  Intermediate  Port  without  Owner's  Con- 
sent.]— A  master  of  a  vessel  cannot  at  an  inter- 
mediate port  sell  goods  which  are  damaged,  and 
cannot  be  carried  to  the  port  of  discharge,  with- 
out communicating  with  their  owner.  Acatos 
Y.  Burns,  47  L.  J.,  Ex.  566  ;  3  Ex.  D.  282  ;  26 
W.  E.  624— C.  A. 

Possibility   of  Communication  with  Owner.] 

— The  possibiHty  of  communicating  with  the 
owner  depends  "on  the  circumstances  of  each 
case,  involving  the  consideration  of  the  facts 
which  create  the  urgency  for  an  early  sale,  the 
distance  of  the  port  from  the  owner,  the  means 
of  communication  which  may  exist,  and  the 
general  position  of  the  master  in  the  particular 
emergency.  Avstralasian  Steam  Natigation 
Co.  V.  Morse,  infra,  col.  .524. 

Such  a  communication  need  only  be  made 
when  an  answer  can  be  obtained,  or  there  is  a 
reasonable  expectation  that  it  can  be  obtained, 
before  the  sale.     Ih. 

When,  however,  there  is  ground  for  such  an 
expectation,  every  endeavour,  so  far  as  the  posi- 
tion in  which  he  is  placed  will  allow,  should  be 
made  by  the  master  to  obtain  the  owner's  in- 
structions,    lb. 

The  master  is  bound  to  employ  the  telegraph 
as  a  means  of  communication,  where  it  can  use- 
fully be  done ;  but  the  state  of  the  particular 
telegraph,  the  way  in  which  it  is  managed,  and 
the  possibility  of  transmitting  explanatory 
messages,  are  proper  subjects  to  be  considered 
in  determining  the  question  of  the  practicability 
of  communication.     Ih. 

Necessity    for    Sale    must    be    Shewn.]— On 

the  19th  of  April  an  Austrian  ship,  with  a 
valuable  cargo  on  board,  ran  ujion  a  rock  on  the 
eastern  side  of  Algoa  Bay,  distant  fifty  miles  by 
sea  and  about  eighty  by  land  from  Port  Eliza- 
beth. The  Austrian  consul  at  Port  Elizabeth 
came  to  the  spot,  and,  there  being  no  hope  of 
getting  the  vessel  off,  he  advised  the  master  to 
sell  her  with  the  cargo.  The  master  accordingly 
advertised  the  ship  and  cargo  for  sale,  and  they 
were  sold  in  one  lot  by  auction  on  the  .30th 
of  April  for  9,.500Z.,  after  a  brisk  competition. 
The  purchaser  got  some  part  of  the  cargo  out  of 
the  wreck,  but  on  the  19th  of  June  the  ship  went 
to  pieces  with  the  rest  of  the  cargo  on  board. 
The  owners  of  the  cargo  having  abandoned  it  to 
the  underwriters  as  a  total  loss,  the  underwriters 
filed  their  bill  to  have  the  goods  which  had  been 
brought  to  land  delivered  to  them  as  not  having 
been  effectually  sold.  The  master  had  not  gone 
to  Port  Elizabeth,  nor  endeavoured  to  procure 
funds  to  enable  him  to  save  the  cargo  ;  nor  had 
he  made  any  effort  to  induce  any  persons  to 
undertake  the  salvage  of  the  cargo.  Several 
witnesses  at  Port  Elizabeth  deposed  that  in  their 
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opinion  no  person  could  have  been  induced  to 
undertake  the  salvage  ;  others  gave  their  opinion 
that  offers  to  save  the  cargo  could  have  been 
obtained  if  a  large  percentage  of  the  net  pro- 
ceeds had  been  offered.  There  was  a  good  deal 
of  evidence  to  shew  that,  in  the  opinion  of 
persons  on  the  spot,  the  course  which  had  been 
adopted  of  selling  the  wreck  and  cargo  was  the 
most  advisable  one  in  the  interest  of  all  parties 
concerned : — Held,  that  no  such  necessity  was 
proved  to  have  existed  as  would  make  the 
master  the  agent  of  the  owners  of  the  cargo  to 
effect  a  sale";  that  the  sale  was  void ;  and  that 
the  plaintiffs  were  entitled  to  the  cargo  saved, 
subject  to  a  proper  allowance  for  salvage  and 
other  expenses.  Atlantic  Mutual  Marine  Insu- 
rance Co.  V.  Uvth,  16  Ch.  D.  474  ;  44  L.  T.  67  ; 
29  W.  K.  387— C.  A. 

The  authority  of  the  master  to  sell  the  goods 
of  an  absent  owner  is  derived  from  the  necessity 
of  the  situation  in  which  he  is  placed  ;  and, 
consequently,  to  justify  his  selling,  he  must 
establish  a  necessity  for  the  sale ;  and  an 
inability  to  communicate  with  the  owner. 
Australasian  Steam  Navigation  Co.  v.  Morse., 
8  Moore,  P.  C.  (N.s.)  482  ;  L.  K.  4  P.  C.  222  ;  27 
L.  T.  357  :  20  W.  K.  728. 

Under  these  conditions,  and  by  force  of  them, 
the  master  becomes  the  agent  of  the  owner,  not 
only  with  the  power,  but  under  the  obligation 
(within  certain  limits)  of  acting  for  him  ;  but 
he  is  not,  in  any  case,  entitled  to  substitute  his 
own  judgment  for  the  will  of  the  owner,  in 
selling  the  goods,  where  it  is  possible  to  com- 
municate with  the  owner.     Ih. 

In  cases  of  necessity  affecting  the  interest  of 
the  shipper,  and  where  the  sale  of  the  cargo  is 
directly  or  indirectly  for  his  benefit,  the  master 
of  the  vessel  becomes  his  agent  for  the  purpose 
of  selling  the  cargo.  Duncan  v.  Benson,  3  Ex. 
644  ;  18  L.  J.,  Ex.  169  ;  12  Jur.  218— Ex.  Ch. 

Sufficiency    of    Evidence   of  Authority.] — B. 

chartered  a  ship  warranted  tight  and  seaworthy, 
and  took  on  board  the  goods  of  several  persons. 
The  ship  proved  unseaworthy,  the  goods  were 
damaged,  and  the  master  sold  them  at  a  foreign 
port.  The  owners  brought  an  action  against  the 
charterer  for  the  loss  of  the  cargo  ;  a  correspon- 
dence then  ensued  between  him  and  the  owner, 
and  it  was  ultimately  settled  that  a  jury  should 
assess  damages,  which  they  did  at  5,000Z.,  and 
costs  1,000Z.  The  charterer  then  sued  the  owner 
of  the  vessel  for  this  decree,  on  the  breach  of  the 
conditions  of  the  charterparty,  and  allowed  him 
the  amount  received  by  the  master  for  the  sale 
of  the  sugar : — Held,  that  very  slight  evidence 
would  be  sufficient  to  prove  the  master's  autho- 
rity to  sell  the  damaged  cargo.  Blyth  v.  Smithy 
6  Scott  (N.R.)  360  ;  5  Man.  &  G.  405  ;  12,  L.  J., 
C.  P.  203  ;  7  Jur.  948. 

Mere  Deterioration  of  Cargo.] — A  cargo  of 
opium,  shipped  at  Calcutta,  was,  by  the  bill  of 
lading,  to  be  delivered  at  Hong  Kong.  The  ship 
came  in  collision  at  sea  with  another  vessel,  and 
received  so  much  injury  as  to  compel  her  to  put 
in  at  Singapore,  where  the  cargo  was  found  to  be 
partially  damaged  by  the  salt  water.  The  master, 
who  acted  bona  fide,  and  to  the  best  of  his  judg- 
ment, selected  the  damaged  chests  of  opium,  and 
sold  them  by  auction,  and  forwarded  the  re- 
mainder to  Hong  Kong.  The  master  might 
have  had  the  damaged  opium  redried  and 
repacked  while  the  vessel  was  refitting,  and  have 
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forwnrded  it,  though  deteriorated  in  value,  with 
the  other  opium  : — Held,  that  it  was  the  duty 
of  the  master  to  carry  the  cargo  to  its  place  of 
destination,  as  the  goods  could  have  been  de- 
livered in  a  merchantable,  although  in  a  damaged 
state.     Tivitson  v.  Bent,  8  Moore,  P.  C.  41'J. 

Port  of  Distress— Law  of  the  Flag.]— The 
plaintiffs,  who  were  British  subjects,  shipped 
pepper  at  Singapore,  on  board  the  German  ship 
"August,"  to  be  carried  with  other  cargo  to 
London.  The  ship  met  with  bad  weather,  and 
was  obliged  to  put  into  Cape  Town,  the  ship  and 
portions  of  her  cargo  having  sustained  damage. 
The  master,  acting  on  the  advice  of  surveyors, 
sold  a  portion  of  the  plamtiff"s  pepper,  with 
other  cargo.  In  an  action  for  breach  of  contract 
and  for  conversion  : — Held,  that  the  conduct  of 
the  master  in  selling  the  pepper  in  question  was 
to  be  determined  by  German  law,  that  being  the 
law  of  the  flag.  Tlio  Auffust,  60  L.  J.,  Adm.  57  : 
[1891]  P.  32S  ;  66  L.  T.  32  ;  7  Asp.  M.  C.  110. 

Perishing  Cargo — Duty  to  Sell  ] — If  a  cargo 
in  a  pott  of  distress  is  in  a  perishing  condition, 
and  the  ship  in  need  of  repairs,  the  master  must 
decide  whether  to  tranship  or  sell  the  cargo  ;  if 
he  cannot  tranship,  he  is  bound  to  sell  the  cargo 
and  not  to  let  it  perish  ;  if  acting  according  to 
his  reasonable  judgment  he  sells  for  the  benefit 
of  all  concerned,  the  purchaser  is  safe,  even 
though  the  master  acts  unwisely.  2'he  Gratitu- 
dine,  3  C.  Rob.  240,  2.59. 

Ship  Damaged,  Cargo  Uninjured — Duty  of 
Master.] — Wiiere  the  ship  is  damaged  and  unable 
to  proceed,  the  master  is  not  justified  in  selling 
the  cargo,  it  being  uninjured,  notwithstanding 
an  exception  in  the  bill  of  lading  of  "dangers 
and  accidents  of  the  seas  and  navigation." 
Cannaii  v.  Meahurn,  1  Bing.  243,  4C.5  ;  1  L.  J. 
(O.S.)  C.  P.  84  ;  2  L.  J.  (o.s.)  C.  P.  60  ;  8  Moore, 
127. 

Sale  of  Cargo  by  Order  of  Vice-Admiralty 
Court.] — Sale  of  cargo  by  nia-ster  under  order  of 
vice -admiralty  court  at  Mauritius  without 
necessity,  treated  as  void  in  action  by  cargo 
owner  against  purchaser.  J/orri-s  v.  Ituhinxim.. 
6  D.  &  ii.  35  ;  3  B.  &  C.  196  :  27  R.  R.  322. 
S.  P.,  Freeman  v.  Eaitt  India  Co.,  5  B.  &  Aid. 
621  ;  1  D.  &  R.  234  ;  24  R.  R.  497. 

Uaster  no  Authority  to  Sell.] — A  master  has 
no  authority  to  sell  cargo  in  a  foreign  port  to 
which  he  is  driven,  although  it  is  impossible 
for  him  to  carry  it  to  its  destination.  If  he 
docs  so,  though  acting  bona  fide  and  for  the 
benefit  of  all  parties,  he  is  guilty  of  conversion, 
for  which  the  shipowner  is  liable.  Ka»  Omcron 
v.  Uowick,  2  Camp.  42  ;  11  R.  R.  656. 

Sale  Abroad— Effect  of  Foreign  Law.] — The 

agent  in  Russia  of  an  EiiL'lish  merchant,  resident 
in  England,  shipped  in  Russia  a  cargo  of  deals 
on  board  a  PriLssian  vessel,  owned  by  a  Prussian 
captain,  to  be  carried  to  Hull,  consigned  to  the 
English  merchant  under  an  ordinary  bill  of 
lading.  The  vessel  was  wrecked  on  the  coast  of 
Norway,  but  the  cargo  was  brought  safely  on 
shore  there,  and  could  have  been  reshijiped  and 
sent  on  to  England.  By  the  law  of  Norway,  a 
captain  of  a  vessel  pl.aced  in  this  jiosition,  though 
responsible  to  the  owners  if  he  sells  improperly, 
has  power  to  sell  the  cargo  so  as  to  convey  a 
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good  title  to  a  bona  fide  pm-chaser.  The  captain, 
in  the  exercise  of  his  discretion,  and  without  any 
absolute  necessity,  sold  the  cargo  to  a  bona  fide 
purchaser,  who  resold  the  cargo  to  the  defendant, 
who  sent  it  to  England,  when  the  plaintiff, 
representing  the  English  merchant,  the  original 
owner,  claimed  the  cargo  and  brought  an  action 
for  it : — Held,  that  the  action  could  not  be 
maintained,  on  the  ground  that  the  property  in 
the  cargo  passed  to  the  purchaser  by  the  sale  in 
Norway,  according  to  the  law  of  that  country  ; 
that  the  courts  of  this  country  will  recognise 
the  Norwegian  law  in  this  respect,  and  that  the 
propert}-^  could  not  be  divested  by  the  cargo 
being  afterwards  brought  to  England.  CammrU 
V.  Sewdl,  5  H.  &  N."72S  ;  29"L.  J..  Ex.  350  ; 
6  Jur.  (N.s.)  918  ;  2  L.  T.  799  ;  8  W.  R.  639— 
Ex.  Ch. 

Liability  of  Shipowner.] — The  plaintiffs  wish- 
ing to  send  cement  and  stone  from  London  to 
Callao,  the  defendants  unthe  24th  of  June  wrote 
offering  them  "room"  for  it  in  the  ship  "  F.  K. 
Dumas,"  and  on  the  25th  of  June  the  defendants 
chartered  the  ship  of  the  owners  for  a  voyage 
from  London  to  Callao  by  a  charterpartj-,  pro- 
viding, inter  alia,  that  the  whole  ship  should  be 
at  the  disposal  of  the  charterers,  except  the  space 
necessary  for  the  crew  and  stores ;  that  the  master 
and  owners  should  give  the  same  attention  to 
the  cargo,  and  in  every  respect  be  responsible  to 
all  whom  it  might  concern,  as  if  the  ship  were 
loaded  in  her  berth  by  and  for  the  owners  inde- 
pendenth'  of  the  charter  ;  that  the  master  was 
to  sign  bills  of  lading  at  any  rate  of  freight  the 
charterers  might  require  without  prejudice  to  the 
charterparty  ;  that  the  sliip  should  be  addressed 
to  the  charterers'  nominees  at  the  port  of  dis- 
charge :  and  the  charterers'  responsibility,  except 
for  freight,  was  to  cease  on  the  vessel  being 
loaded.  On  the  261  h  of  June  an  agreement  was- 
made  between  tlie  defendants  "acting  for  the 
owners"  of  the  ship,  anil  the  plaintiffs,  that  the 
former  should  receive  on  board  cement  and  stone 
at  a  certain  freight  from  London  to  Callao  and 
sail  on  a  certain  date  ;  freight  to  be  paid  one- 
half  on  signing  bills  of  lading  and  the  remainder 
on  final  discharge  at  Callao.  Tlie  cement  and 
stone  were  sliippcd,  half  freight  was  jiaid,  and 
the  master  signed  Ijills  of  hiding  making  the 
other  half  ])ayal)le  at  Callao,  and  the  ship  sailed, 
but  being  damaged  by  bad  weather  put  into  an 
interniedi.'ite  jiort,  where  she  was  condernni-ii, 
and  the  cajitain  sohl  the  plaintilTs'  goods,  heliev- 
irig  that  he  was  unable  to  forward  them.  The 
plaintiffs  having  sued  the  defendants  for  the 
value,  tlie  jury  found  that  tiie  sale  wius  not 
justified  : — Held,  that  the  captain,  in  selling  the 
good.s,  was  not  acting  as  the  servant  or  agent  of 
the  defendants,  an<i  they  were  therefore  not 
liatile  fur  the  conversion.  WiiiiKtaff  v.  Anderson, 
49  L.  J.,  C.  1'.  4.S5  ;  5  C.  P.  DAll';  44  L.  T.  720  ; 
28  W.  R.  856- C.  A. 

Trover  lies  against  a  shipowner  for  a  sale  by 
the  master,  of  goods  at  a  place  short  of  the  port 
of  destination,  under  cireunistaiices  not  incon- 
sistent with  the  general  scope  of  the  authority 
conferred  upon  the  nisuster  by  the  owner. 
Ewhank  V.  Aiiffin//,  7  C.  B.  797. 

A  cargo  of  salt  wjus  shipped  at  Liverpool  for 
Calcutta,  under  a  bill  of  lading  making  the  s.ime 
deliverable  to  A.  &  Co.  on  payment  of  freight 
there  as  per  charterjiarty.  The  ship  sustained 
damage  in  quitting  the  harbour  at  Liverpool,  and 
ultimately  became  so  leaky,  that  the  master  was 
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compelled  to  run  for  Bahia,  where,  finding  the 
state  of  the  shij)  such  as  to  render  her  incapable 
of  continuing  the  voyage,  and  being  unable  to 
forward  the  salt  to  its  destination,  he  sold  it  by 
public  auction,  remitting  the  proceeds  to  his 
owner,  who  tendered  the  amount,  after  making 
deductions  for  general  average  and  expenses,  to 
the  shipper  of  the  salt : — Held,  that  the  master 
and  owner  were  jointly  liable  for  the  conversion, 
that  it  was  not  necessary  to  give  the  charter- 
party  in  evidence,  and  that  the '  jury  was 
warranted  in  estimating  the  damages  at  the 
cost  price  of  the  salt,  and  the  sum  the  shipper 
had  paid  on  account  of  the  freight.     lb. 

Sale  of  Part — Measure  of  Damages.] — Where 
■  a  master  sells  part  of  a  shipper's  goods  at  an 
Intermediate  port,  in  order  to  raise  money  to 
provide  for  the  repairs  or  other  expenses  of  the 
vessel  which  are  necessary  to  enable  him  to 
prosecute  and  complete  the  voyage,  and  the  ship 
does  not  arrive  at  her  port  of  destination,  the 
shipper  is  not  entitled  to  receive  the  clear  value 
for  which  the  goods  would  have  sold  at  that 
port.  Atkinson  v.  Stejjhens,  7  Ex.  567  ;  21  L.  J., 
Ex.  329. 

Sale  for  Repairs.] — Terms  on  which  master 
restrained  from  selling  for  repairs.  See  Rayne 
•V.  Benedict,  supra,  col.  88. 

See  further  as  to  power  of  master  to  sell  cargo, 
Coiequid  3Iarine  Inaurance  Co.  v.  Huth,  and 
•cases,  supra,  col.  87. 

9.  Delivery  and  Discharge. 
a.  Time- 
Delay  caused  by  Vis  Major,] — When  a  charter- 
party  is  silent  as  to  the  time  within  which  the 
cargo  is  to  be  unloaded  at  the  port  of  destination, 
the  contract  implied  by  law  is  that  the  ship- 
owner and  the  charterer  shall  each  perform  his 
part,  and  neither  is  answerable  for  delay  caused 
by  vis  major.  Ford  v.  Cotesioorth,  10  B.  k.  S. 
991  ;  39  L.  J.,  Q.  B.  188  :  L.  R.  .5  Q.  B.  544  : 
-23  L.  T.  165  ;  18  W.  R.  1169— Ex.  Ch. 

A  charterparty  for  a  voyage  from  Liverpool  to 
Lima  or  Valparaiso  provided  that  the  vessel 
should  proceed  to  the  port  of  discharge,  or  as 
near  thereto  as  she  could  safely  get,  and  there 
deliver  her  cargo  in  the  usual  and  customary 
manner.  A  specified  number  of  days  was  agreed 
upon  for  loading  the  vessel  at  Liverpool,  but 
there  was  no  such  agreement  as  to  the  discharge 
at  her  port  of  destination.  The  vessel  arrived  at 
the  port  of  discharge,  and  remained  discharging 
till,  owing  to  apprehension  of  a  bombardment  by 
a  hostile  fleet,  the  authorities  suspended  all 
landing  of  goods  for  seven  days,  after  which  she 
returned,  and  her  discharge  was  completed  : — 
Held,  that  the  discharge  of  the  cargo  being  an 
act  to  be  done  by  the  shipowner  and  freighter, 
the  shipowner  could  not  maintain  an  action 
against  the  freighter  for  the  loss  from  the  delay 
occasioned  by  the  vis  major.  Ih.  See  Cunninq- 
liam  V.  Bunn,  48  L.  J.,  C.  P.  62  :  3  C.  P.  D.  443  ; 
38  L.  T.  631— C.  A.  And  cases  ante,  cols.  285, 
507. 

Refusal  of  Authorities  to  allow  Cargo  to  be 
Landed  —  Freight.] — A  cargo  of  petroleum 
belonging  to  an  English  owner  was  shipped  on 
board  an  English  ship  in  London,  under  a  bill  of 
lading  whereby  the  goods  were  to  be  delivered 
in  the  port  of  Havre,  subject  to  the  usual  excep- 


tions. It  was  stipulated  that  demurrage  was  to 
be  paid  if  the  goods  were  not  taken  out  within 
twenty-four  hours  after  arrival.  The  local 
authorities  refused  to  allow  the  petroleum  to  be 
landed  at  Havre,  and  compelled  the  ship  to  leave 
the  port  without  unloading  any  of  her  cargo. 
The  master,  having  made  unsuccessful  attempts 
to  land  the  petroleum  at  other  ports,  returned  to 
Havre  and  transhipped  it  into  a  lighter  in  the 
roads  while  he  went  into  dock,  unloaded  the  rest 
of  his  cargo,  and  reloaded  for  his  return  voyage. 
He  was  then  compelled  by  the  authorities  to 
reship  the  petroleum,  and  brought  it  back  to 
London.  No  bill  of  lading  was  presented  to 
him,  nor  any  request  made  by  the  consignees  for 
delivery  : — Held,  first,  that  the  master  having 
been  ready  and  able  to  give  delivery  in  the 
harbour,  and  having  kept  the  goods  a  reasonable 
time  there  for  the  purpose,  the  freight  had  been 
earned.  Argos.  Cargi)  <>.?■,  Gaudet  v.  Brown, 
L.  Pv.  5  P.  C.  134  ;  28  L.  T.  745  ;  21  W.  R.  707. 

Held,  secondly,  that  all  obligation  on  the  part 
of  a  master  to  act  for  the  merchant  does  not 
cease  after  a  reasonable  time  for  the  latter  to 
take  delivery  of  the  cargo  has  expired,  and  that 
therefore  the  master  was  entitled  to  compensa- 
tion for  bringing  the  goods  back  to  England,  as 
that  was  the  best  way  of  making  them  available 
to  the  owner,  and  also  for  the  expenses  incurred 
at  Havre.     Ih. 

Held,  thirdly,  that  he  was  not  entitled  to 
demurrage,  and  the  expenses  of  attempting  to 
enter  other  pores,  as  they  were  incurred  before 
the  ship  was  ready  to  deliver  at  all  in  the  port 
of  Havre.     Ih. 

Embargo.] — The  defendant  contracted  to  carry 
the  plaintiff's  goods  from  Liverpool  to  Leghorn  ; 
on  the  vessel's  arriving  at  Falmouth,  in  the 
course  of  her  voyage,  an  embargo  was  laid  on 
her  "until  the  further  order  of  council"  : — Held, 
that  such  embargo  only  suspended,  but  did  not 
dissolve  the  contract  between  the  parties ;  and 
that,  even  after  two  years,  when  the  embargo 
wa.s  taken  off,  the  defendant  was  answerable  to 
the  plaintiff  in  damages  for  the  non-performance 
of  the  contract.  Hadley  v.  Clarke,  8  Term  Rep. 
259;  4  R.  R.  641. 

Obligation  to  Unload  Ship  in  Reasonable  Time.] 

— By  a  charterparty  entered  into  between  the 
plaintiff  and  G.  it  was  agreed  that  the  plaintiff's 
vessel  should  at  the  port  of  discharge  be  unloaded 
as  fast  as  the  custom  of  the  port  would  allow. 
By  the  bill  of  lading,  signed  by  the  master,  the 
cargo  was  stated  to  have  been  shipped  by  G.  and 
was  to  be  delivered  to  the  defendant  or  his 
assigns,  he  or  they  paying  freight  for  the  goods 
as  per  charterparty.  No  time  for  the  discharge 
of  the  cargo  was  mentioned  in  the  bill  of  lading. 
At  the  port  of  discharge  there  was  no  custom  as 
to  unloading  vessels,  but  a  delay  occurred  in  un- 
loading the  ship.  The  defendant  never  assigned 
the  biil  of  lading,  but  before  the  arrival  of  the 
ship  he  sold  the  cargo,  and  the  ultimate  pur- 
chaser took  delivery  of  it  upon  an  order  signed 
by  the  defendant : — Held,  in  an  action  for  not 
discharging  within  a  reasonable  time,  that,  as 
there  was  no  custom  of  the  port  of  discharge  as 
to  unloading  vessels,  the  charterparty  did  not 
by  its  terms  vary  the  implied  contract  contained 
in  the  bill  of  lading  to  deliver  the  cargo  within 
a  reasonable  time.  Fowler  v.  Kiwop,  48  L.  J., 
Q.  B.  333 ;  4  Q.  B.  D.  229  ;  40  L.  T.  180  ;  27 
W.  R.  299  :  4  Asp.  M.  C.  68— C.  A. 
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Delivery— Presentation  of  Bill  of  Lading.] — 

See  The  Stettin,  infra,  col.  314. 

Deviation  in  Course  of  Voyage  and  Delay  in 
Delivery — Eisk  of  War.] — The  master  of  a 
Prussian  vessel,  a  subject  of  the  king  of  Prussia, 
having  on  board  a  cargo  of  nitrate  of  soda  (con- 
traband of  war)  under  a  charterparty,  and  a  bill 
of  lading  from  Pisagua,  bound  to  Cork,  Cowes,  or 
Falmouth,  for  orders  to  proceed  to  any  safe  port 
in  Great  Britain  or  on  the  continent  between 
Havre  and  Hamburg,  both  included,  and  there 
deliver  the  cargo,  ••  the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  risk, 
dangers,  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever 
excepted"  ;  arrived  at  Falmouth  on  the  10th  of 
July,  1870,  and  received  orders  on  the  11th  of 
that  month  to  proceed  to  the  French  port  Dun- 
kirk, and  there  deliver  her  cargo.  On  the  sliip's 
arrival  off  Dunkirk  on  the  10th  the  master  was 
informed  by  a  French  pilot  that  war  had  broken 
out  between  France  and  Prussia,  whereupon  the 
master  put  back  to  the  Downs  to  make  inquiries, 
and  anchored  there  on  the  17th,  which  was 
Sunday.  On  the  18th,  having  telegraphed  to 
the  owner  of  the  vessel  for  instructions,  he  was 
ordered  not  to  go  to  Dunkirk,  and  on  the  19th 
he  put  into  Dover,  where  he  was  informed,  as 
the  fact  was,  that  war.  which  had  been  immi- 
nent from  the  10th,  had  been  declared  between 
France  and  the  North  German  Confederation, 
formal  declaration  thereof  having  been  given  as 
upon  the  I'.tth  of  July  :— Held,  that  the  master 
was  justified  in  putting  back  to  the  Downs  for  the 
purpose  of  ascertaining  whether  war  had  been 
declared,  and  was  guilty  of  no  improper  devia- 
tion or  delay  in  not  returning  to  Dunkirk  before 
the  I'Jth  of  July,  when  war  was  actually  declared. 
The  Teutonin.  Dvnean  v.  Kikfer,  8  Moore,  P.  C. 
(N.s.)  411 ;  41  L.  J.,  Adm.  57 ;  L.  R.  4  P.  C.  171 ; 
26  L.  T.  48;  20  W.  K.  421. 

Held,  also,  that  the  master  committed  no 
breach  of  contract  in  refusing  to  deliver  the 
cargo  at  Dunkirk,  and  as  the  charterparty  pro- 
vided what  freight  was  to  be  paid  if  the  cargo 
was  delivered,  the  delivery  at  Dover  was  within 
the  terms  of  the  charterparty,  and  the  master 
was  entitled  to  freight  for  the  cargo  from  the 
owners  before  delivery.     Jh. 

When  a  master  receives  credible  information 
that  if  he  continues  in  the  direct  course  of  his 
voyage  his  ship  will  be  c.xi)0scd  to  some  immi- 
nent jteril — as  from  pirates,  or  icebergs,  or  other 
<langers  of  navigation — he  is  justified  in  pausing 
anrl  deviating  from  the  direct  co.u'se.  and  taking 
any  step  that  a  prudent  man  would  take  for  the 
purpose  of  avoiding  the  danger.     Ih. 

liy  a  charterparty  in  the  Englisli  language 
entered  into  at  Constant iiiople  between  tlie 
ma.ster  of  a  Nortli  (iernian  vessel,  and  Nortli 
(Jerman  merchants  there  resident,  it  was  agreed 
that  tlic  vessel  should  load  a  cargo,  and  [iroceed 
therewith  to  Falmouth,  Plymouth,  or  gueens- 
town,  for  orders  for  a  safe  port  in  tlir'  United 
Kingdom,  or  on  the  continent  l)etween  Havre 
and  Hamburg,  Queen's  enemies,  &c.,  excepted. 
The  cargo  was  laden.  The  vessel  sailed,  but  her 
master  learning  on  his  voyage  tliat  war  existed 
between  France  and  Germany,  and  fearing  cap- 
ture by  French  cruisers,  put  into  Gibraltar. 
During  the  war  there  would  have  been  great 
risk  of  capture  off  that  port  and  off  the  ports  of 
call  if  the  vessel  had  continued  her  voyage  ;  her 
master  in  consequence  remained  there  until  the 


end  of  the  war  (nine  months).  He  then  sailed, 
and  arriving  at  a  port  of  call  was  ordered  to  an 
English  port.  The  cargo  was  damaged  by  the 
delay.  In  a  claim  by  the  consignees  : — Held, 
that" by  both  English  and  North  German  law  the 
master  was  justified  in  putting  into  and  remain- 
ing in  port,  and  that  the  shipowners  were  not 
responsible  for  the  damage  caused  bv  the  delay. 
The  Express.  41  L.  J.,  Adm.  70  ;  L.  R.  3  A.  &  E. 
597  ;  2(5  L.  T.  956  ;  1  Asp.  M.  C.  353. 

Eisk  of  Capture.] — ^An  apprehension  of 

capture  founded  on  circumstances  calculated  to 
affect  the  mind  of  a  master  of  ordinary  courage, 
judgment,  and  experience,  will  justify  delay  in 
the  prosecution  of  a  voyage  ;  and  a  ship  is  not 
answerable  in  a  suit  under  the  Admiralty  Court 
Act,  1861,  s.  6,  for  damage  to  cargo  caused  by 
such  delay.  The  San  Roman,  Anderso7i  v.  San 
Roman  (^Owners),  42  L.  J.,  Adm.  46;  L.  R.  5 
P.  C.  301  ;  12  W.  R.  393  ;  28  L.  T.  381 ;  1  Asp. 
M.  C.  603. 

A  charterparty  was  entered  into  between  an 
English  and  a  German  firm,  the  owners  of  a 
vessel  belonging  to  Hamburg.  The  charterparty 
provided  that  the  vessel  should  proceed  to  a 
foreign  port,  and  there  load  a  cargo,  and  pro- 
ceedto  a  port  within  certain  limits  mentioned. 
After  the  making  of  the  charterparty,  and  the 
shipment  of  the  goods,  war  broke  out  between 
Germany  and  France.  On  the  homeward  voyage 
the  ship  sustained  damage,  and  was  compelled 
to  put  into  a  neutral  port  for  repairs  ;  and  find- 
ing that  French  cruisers  were  in  the  vicinity,  she 
remained  tliere  for  a  long  time  after  the  repairs 
were  completed,  to  avoid  the  risk  of  capture. 
The  risk  was  such  as  to  render  it  reasonable  and 
prudent  for  the  master  to  remain  in  port.  On 
the  departure  of  the  cruisers  the  master  sailed  on 
his  voyage,  and  delivered  the  cargo  according  to 
orders": — Held,  that  the  delay  was  justifiable. 
lb. 

The  master  of  a  North  German  ship  lying  at 
Constantinople  entered  into  a  charterparty  with 
North  German  subjects,  there  resident,  to  carry 
a  cargo  to  a  port  in  the  United  Kingdom  or  on 
the  continent,  to  be  delivered  to  Englisli  con- 
signees. The  ciiarteri)arty  and  the  bill  of  lading 
given  under  it  were  in  the  English  language,  and 
it  was  stipulated  that  the  ship  should  call  at  one 
of  three  ports  in  the  United  Kingdom  for  orders. 
The  ship  duly  called  at  Falmouth,  and  was 
ordered  to  ])roeccd  to  an  English  port  to  dis- 
charge. War  then  existed  between  France  and 
Gerinany.  Tlie  nuister  sailed  from  Falmouth, 
l)ut,  tlii"ough  a  reasonable  fear  of  capture,  put 
into  Dunkirk.  The  cargo  was  damaged  by  the 
(lehiy  : — Held,  that  the  contract  wa.s  to  be  con- 
strued according  to  English  law,  and  that  the 
jnaster  was  justified.  7'hr  Wilhelm  Schmidt,  25 
L.  T.  34  ;  1  Asp.  M.  C.  82. 

A  North  (ierman  vessel  shipped  goods  in  the 
IMack  Sea  for  a  jmrt  in  the  United  Kingdom  or 
on  the  continent  under  an  English  charterparty, 
Ijy  whicli  siu-  was  to  call  at  I'almouth  or 
Plymouth  for  orders,  such  orders  to  he  given  by 
the  cliartcrer's  agent  in  London  by  return  of 
post,  on  receipt  of  the  nuister's  announcement 
of  Ids  arrival.  She  arrived  at  Falmouth  on 
August  9th.  Orders  were  given,  but  not  till 
September  3rd,  to  proceed  tf)  Leith  ;  but  from 
that  date  to  the  arrest  of  the  ship,  on  September 
21st,  n<'gotiations  were  going  on  for  discharge  of 
the  cargo  at  Falmouth.  Between  those  dates 
the    windx    were    litrlit    and    variable,    and    the 
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master  remained  in  port  for  fear  of  capture  by 
French  cruisers  in  the  channel,  war  then  exist- 
ing between  France  and  Germany  : — Held,  that 
the  delay  was  reasonable,  and  that  neither  by 
English  nor  German  law  was  the  master  bound 
to  proceed,  and  that  the  negotiations  waived  the 
orders  to  proceed.  The  Heinrich,  L.  R.  3 
A.  &  E.  42i  ;  24  L.  T.  914  ;  1  Asp.  M.  C.  79. 

Loss    of  Cargo   after    Deviation.] — The  law 

implies  a  duty  on  the  owner  of  a  vessel,  whether 
a  general  ship  or  hired  for  the  special  purpose 
of  the  voyage,  to  proceed  without  unnecessary 
deviation  from  the  usual  course.  Davis  v. 
Garrett,  G  Bing.  716  ;  4  M.  &  P.  540 ;  8  L.  J. 
(O.S.)  C.  P.  253  ;  31  R.  R.  524. 

A.  put  on  board  B.'s  barge,  lime  to  be  con- 
veyed from  the  Medway  to  London.  The  master 
of  the  barge  deviated  unnecessarily  from  the 
usual  course,  and,  during  the  deviation,  a  tem- 
pest wetted  the  lime,  and  the  barge  taking  fire 
thereby,  the  whole  was  lost : — Held,  that  B.  was 
liable,  and  the  cause  of  loss  sufficiently  proxi- 
mate to  entitle  A.  to  recover  under  a  declaration 
alleging  B.'s  duty  to  carry  the  lime  without 
unnecessary  deviation,  and  averring  a  loss  by 
unnecessary  deviation,     li. 

A  count,  stating  that  the  defendants  being 
owners  of  a  ship  at  Liverpool  bound  on  a  voyage 
thence  to  Waterford,  the  plaintiff  shipped  goods 
on  board,  to  be  carried  upon  that  voyage  by  the 
defendants,  and  to  be  delivered  at  W.  to  the 
plaintiff's  assigns,  and  thereupon  the  plaintiff 
insured  the  goods  at  and  from  L.  to  W. ;  and 
then  averring  that  it  was  the  duty  of  the  defen- 
dants, as  such  owners,  to  cause  the  ship  to 
proceed  on  the  voyage  from  L.  to  W.  without 
deviation  ;  and  alleging  a  breach  of  such  duty 
by  their  causing  the  ship  to  deviate  from  the 
course  of  that  voyage  ;  after  which  she  was  lost 
with  the  goods ;  and  the  plaintiff  by  reason  of 
such  deviation  lost  his  goods  and  the  benefit  of 
his  policy — cannot  be  sustained  for  want  of 
alleging,  that  the  goods  were  delivered  to  or 
received  by  the  defendants  for  the  purpose  of 
carriage,  or  that  they  had  notice  of  the  ship- 
ment, whence  a  promise  or  a  duty  founded  upon 
an  agreement  to  carry  the  goods  might  be 
inferred  ;  and  also  for  want  of  an  allegation, 
that  the  defendants  undertook  to  carry  the  goods 
directly  to  W.  from  L.  ;  for,  though  the  ship's 
idtimate  destination  might  be  W.,  yet  she  might 
have  been  first  destined  to  other  places  on  a 
coasting  voyage.  Max  v.  RobertSy  12  East,  89; 
2  Bos.  &  P.  (N.R.)  454. 

The  owners  of  vessels  on  the  navigation 
between  A.  and  C,  h.aving  given  public  notice 
that  they  would  not  be  answerable  for  losses  in 
any  case,  except  the  loss  was  occasioned  by  the 
want  of  care  in  the  master,  nor  even  in  such 
cases  beyond  \Ql.  per  cent.,  unless  extra  freight 
was  paid,  the  master  of  one  of  the  ships  took  on 
board  goods  to  be  carried  from  A.  to  B.  (an  inter- 
mediate place  between  A.  and  C.)  and  delivered 
at  B.  :  the  vessel  passed  by  B.  without  delivering 
the  goods  there,  and  sunk  before  her  arrival  at 
C,  without  any  want  of  care  in  the  master  : — 
Held,  that  the  owner  of  the  vessel  was  responsible 
to  the  owner  of  the  goods  for  the  whole  loss. 
Ellis  v.  Turner,  8  Term  Rep.  531  ;  5  R.  R.  441. 

"Cargo  to  be  brought  to  and  taken  from 
alongside  free  of  Expense  and  Eisk  to  the 
Ship."] — The  defendants  chartered  the  plaintiffs' 
vessel,  the  "  C,"  for  a  voyage  to  the  port  of  L.  The 
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charterparty  provided  that  the  cargo  was  "to 
be  brought  to  and  taken  alongside  free  of  expense 
and  risk  of  the  ship  "  ;  but  it  contained  no  other 
clause  as  to  discharging  the  cargo.  The  number 
of  lighters  at  L.  was  small,  and  when  the  "  C. " 
arrived  the  port  was  crowded  with  vessels,  about 
half  of  which  belonged  to  the  defendants  or  had 
been  consigned  to  them.  Seventy-two  days 
elapsed  after  the  arrival  of  the  "  C."  before  her 
discharge  was  completed  by  the  defendants' 
agents  ;  but  the  number  of  days  upon  which 
the  cargo  was  unloaded  was  only  thirty-four. 
The  delay  arose  from  the  lighters  being  engaged 
in  discharging  the  other  vessels  lying  at  the 
port : — Held,  that  in  determining  whether  the 
terms  of  the  charterparty  had  been  broken  by 
the  defendants,  the  delay  occasioned  by  the 
lighters  being  engaged  in  discharging  other 
vessels  was  not  to  be  taken  into  account. 
Wright  v.  New  Zealand  Shipping  Co.,  4  Ex.  D. 
165  :  40  L.  T.  413  ;  4  Asp.  M.  G.  118— C.  A. 

"Cargo  to  be  discharged  with  all  Despatch 
according  to   the  Custom   of  the  Port."] — The 

defendants  chartered  the  plaintiff's  vessel,  the 
"  C.,"  to  carry  a  cargo  of  rails  to  the  port  of  L. 
The  charterparty  provided  that  the  cargo  should 
be  taken  from  alongside  at  merchants'  risk  and 
expense,  and  should  be  "  discharged  with  all 
despatch  according  to  the  custom  of  the  port." 
By  the  custom  of  the  port  of  L.  vessels  were  dis- 
charged by  lighters  worked  along  a  warp,  and 
upon  the  arrival  of  a  vessel  she  was  reported  at 
the  port  office,  and  in  her  turn,  with  respect  to 
vessels  which  had  previously  arrived,  one  lighter 
was  sent  to  her  every  working  day  until  she  was 
discharged.  Upon  the  arrival  of  the  "  C."  at 
L.,  in  consequence  of  the  scarcity  of  suitable 
lighters,  and  the  number  of  vessels  lying  there, 
the  defendants  were  unable  to  begin  to  discharge 
until  twenty-four  working  days  had  elapsed. 
In  an  action  to  recover  damages  for  the  detention 
of  the  "  C."  at  L.  during  these  twenty-four  days, 
the  judge  directed  the  jury  that  there  was  no 
obligation  upon  the  defendants  to  provide  one 
lighter  for  unloading  the  cargo  of  the  "  C."  for 
every  working  day  after  she  was  ready  to  unload, 
and  that  if  the  defendants  used  the  existing 
appliances  at  L.  with  due  despatch,  according  to 
the  custom  of  the  port,  the  jury  ought  to  find 
for  them  : — Held,  that  the  direction  was  correct. 
Postlethwaite  v.  Freeland,  49  L.  J.,  Ex.  630  ; 
5  App.  Cas.  599  ;  42  L.  T.  845  ;  28  W.  R.  833; 
4  Asp.  M.  C.  302— H.  L.  (E.) 

Delivery  of  Cargo  according  to  Custom  of 
Port.] — A  shipowner  was  sued  on  a  clause  in  a 
bill  of  lading,  by  which  he  was  bound  to  forward 
the  goods  by  steamer  from  London  to  a  foreign 
port,  the  breach  of  duty  being  in  not  using  due 
diligence  to  do  so,  whereby  the  season  was 
lost : — Held,  that  it  was  not  enough  that  he 
had  let  the  discharge  and  sorting  of  the  cargo 
take  the  usual  course  of  business  at  the  docks 
where  the  vessel  discharged,  if  he  neglected 
means  which  might  well  have  been  used  to 
hasten  the  sorting,  and  to  procure  vessels  for 
the  transhipment.  Carali  v.  Xenos,  2  F.  &  F. 
740. 

Delivery  prevented  by  Circumstances  beyond 
Charterer's  Control — Implied  Contract.] — When, 
by  a  charterjiarty,  a  given  number  of  days  is 
allowed  to  the  charterer  for  unloading,  a  con- 
tract is  implied  on  his  part  that,  from  the  time 
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when  the  ship  is  at  the  usual  place  of  discharge  1 
he  will  take  the  risk  of  any  ordinary  vicissitudes 
which  may  occur  to  prevent  his  releasing  the 
ship  at  the  expiration  of  the  lay  days.  Tits  or 
TTiiis  V.  Byers,  45  L.  J.,  Q.  B.  511  ;  1  Q.  B.  D. 
244  ;  34  L.  T.  526  ;  24  W.  Pv.  611. 

Delayed  by  Stress  of  Weather,] — When  the 
shipowner  was  prevented  from  unloading  and 
the  charterer  from  receiving  by  stress  of  weather 
after  the  arrival  of  the  ship  : — Held,  that  the 
charterer  was  liable  under  the  above  rule.     lb. 

Delivery  and  Payment  of  Freight  —  Con- 
current Acts.] — By  the  terms  of  a  bill  of  lading 
freight  was  to  be  paid,  one-third  in  cash  on 
arrival  at  B.  and  two-thirds  on  right  delivery  of 
cargo,  by  good  and  approved  bills  or  cash,  at 
shipper's  option.  The  vessel  arrived  at  B.,  the 
one-third  freight  was  paid,  and  the  consignee 
elected  to  pay  the  two-thirds  in  cash  : — Held, 
that  the  delivery  of  the  cargo  and  payment  of 
the  balance  of  the  freight  were  to  be  concurrent 
acts,  and  that  the  master  was  not  bound  to 
deliver  the  cargo  unless  the  consignee  paid,  or 
was  ready  and  willing  at  the  same  time  to  pay, 
the  balance  of  the  freight.  Payntei-  v.  Jameg, 
18  L.  T.  449  ;  10  W.  R.  768— Ex.  Ch. 

A  master  hearing  that  war  had  broken  out 
between  two  powers,  to  one  of  which  his  vessel 
belonged,  stopped  at  a  neutral  port  for  the  pur- 
pose of  obtaining  intelligence.  While  he  was 
thus  justifiably  engaged  in  inquiries  the  con- 
signees demanded  delivery  of  cargo  without  any 
payment  of  freight  : — Held,  that  the  master  was 
justified  in  refusing  to  deliver  the  cargo.  The 
Teutonia,  8  Moore,  P.  C.  411  ;  41  L.  J.,  Adm.  57  ; 
L.  R.  4  P.  C.  171  :  26  L.  T.  48  ;  20  W.  K.  421. 

See  also  XTI.  Bill  of  Lading,  Presenta- 
tion, cols.  313,  314. 

Sale  of  Cargo  —  Purchaser  to  Discharge — 
Practice  —  Third  Party  Order  —  Ord.  XVI. 
rr.  17,  18.] — An  action  was  brought  against  the 
defendants  for  breach  of  charterparty,  by  which 
they  had  agreed  to  discharge  a  cargo  of  nitrate 
of  soda  as  fast  as  the  custom  of  the  port  would 
allow.  The  defendants  had  sold,  at  Liverpool, 
to  a  company  carrying  on  Vjusiness  in  Scotland, 
the  cargo  to  arrive,  and  it  was  shewn  that  by 
the  custom  of  the  trade,  of  which  the  company 
were  aware,  on  such  sale  of  a  cargo  the  buyers 
would  be  bound  to  discliarge  in  accordance  with 
the  cu.stom  of  the  port  : — Held,  that  the  defen- 
dants were  entillcfl  to  a  third  party  order  against 
the  company.  .Swansni  Shi//jjui(f  Co.  v.  Duncan, 
Fox  3)  Co..  45  L.  J.,  Q.  B.  638  ;  1  Q.  B.  D.  644  ; 
35  L.  T.  879  ;  25  W.  K.  233  ;  3  Asp.  M.  C.  34.5— 
C.  A. 

Delivery — Defects  of  Ship's  Gear.] — Part  of 
a  cargo  of  salt  was  lost  fluring  the  discharge  by 
reason  of  defects  in  the  ship's  gear.  By  the 
charterparty  the  cargo  was  to  be  "brought  to 
and  taken  from  alongside'': — Held,  that  the 
Bhipo^vners  were  liable.  Avon  Steamship  Co.  v. 
Zeask,  18  Ct.  of  Sess.  Cas.  (4th  ser.)  280. 

Consignee  not  ready  to  Receive — Refusal  of 
Shipowner  to  deliver  Part.  — Tli''  liill  <<{ 
lading  [irovided  that  I  lie  coiisigiiee  of  goods 
should  be  ready  to  receive  them  at  the  ship's 
side  as  soon  as  she  was  ready  to  deliver,  and  in 
default  that  the  shipowner  was  to  land  them  at 
the  consignee's  risk  and  expense.     The  consignee 


was  not  ready  to  receive  the  goods,  and,  when 
part  had  been  landed  by  the  shipowner,  he 
claimed  delivery  of  the  rest.  The  shipowner 
refused,  and  landed  the  rest  himself  : — Held, 
that,  unless  prejudiced  by  such  delivery,  the 
shipowner  was  bound  to  deliver  to  the  consignee 
the  part  of  the  goods  claimed.  Semble,  the 
Merchant  Shipping  Act  Amendment  Act,  1862, 
25  &  26  Vict.  c.  63,  s.  67,  should  be  similarly 
construed.  Wilson  v.  London,  Italian  and 
Adriatic  Steam  Navigation  Co.,  1  H.  &  R.  29  ; 
L.  R.  1  C.  P.  61  ;  12  Jur.  (N.S.)  522  ;  13  L.  T. 
465. 

Landing  Goods  without  Notice  to  Consignee 
— Liability  for  Loss  by  Fire  after  Landing.] — 
A  carrier  by  sea,  under  a  bill  of  lading  of  goods, 
"  to  be  delivered  in  the  like  good  order,  &c.,  at 
the  port  of,  &c.,  unto  A.  or  his  assigns,  on  paying 
for  the  goods,  freight  and  charges,  as  per  margin, 
with  primage  and  average  accustomed,"  is  not 
entitled,  immediately  on  the  arrival  of  the  vessel, 
and  without  notice  to  the  owner,  to  land  the 
goods  ;  and  if  he  should  land  them,  and  they 
should  be  destroyed  by  fire,  he  will  be  answerable 
to  the  owner  for  the  loss.  Bourne  v.  Gatliff,  11 
CI.  &  F.  45  ;  8  Scott  (N.E.)  604 ;  7  Man.  &  G.  850. 

Liability  of  Shipowner  to  cease  on  Delivery 
from  Deck.] — Goods  were  ship|)cd  under  a 
bill  of  lading  which  contained  these  words, 
"  to  be  delivered  from  the  ship's  deck,  where 
the  ship's  responsibihty  is  to  cease."'  The 
usage  at  the  port  required  that  the  unloading 
should  be  done  by  the  dock  company,  at  the 
expense  of  the  shipowner,  on  to  a  quay,  and 
then  that  the  consignee  should  send  lighters  into 
which  the  goods  were  delivered  also  by  the  dock 
company,  and  also,  if  not  within  a  specific  time, 
at  the  expense  of  the  shipowner.  The  usage  was 
followed,  but  one  bale  of  goods  was  lost  after 
delivery  on  to  the  quay,  and  before  delivery  into 
the  lighters  :— Held,  that  the  shipowner  was  not 
responsible  for  the  loss  to  the  consignee.  Pitro- 
cochino  v.  Botf,  43  L.  J.,  C.  P.  214  ;  L.  R.  » 
C.  P.  355  ;  30  L.  T.  840  ;  2  Asp.  M.  C.  310. 

Refusal  to  Deliver  without  Payment  of  Freight 
— Liability  for  Demurrage.^ — P.y  cliartirinirty 
the  sliipowncragprd  with  the  freighter  to  deliver 
cargo  at  a  nainnl  port  on  payment  of  freight 
according  to  bills  of  lading ;  lay  days  allowed, 
and  demurrage  afterwards  ;  the  bills  of  lading 
stipulated  for  delivery  to  the  freighter  or  his 
assigns  paying  freight  as  by  charterparty.  The 
defendant,  a-ssigneeof  the  bill  of  lading.  <leinandc(l 
and  received  delivery  of  part  of  the  go<Kls,  but 
the  plaintiff  refused  to  deliver  the  rest  without 
I)ayment  of  freight.  The  defendant  refused  to 
pay  freight  and  the  remaining  lay  days  exiiired 
and  demurrage  became  payable.  The  plaintiff 
then  delivcreil  the  rest  of  the  goods  and  freight 
was  paid:— Held,  that  tlie  plaintiff  could  not 
recover  against  the  defendant  for  not  receiving 
the  goods,  whereby  <lemurrage  became  payable. 
youn;;  v.  Morllrr,  5  El.  A:  Bl.  7,  755. 

Delivery  on  Wharf  contrary  to  Orders — 
Wharfage  Dues— Trover. J— The  owner  of  goods 
on  bojinl  a  ^\i\]>  dimted  the  master  not  to  land 
them  on  the  wharf  against  which  the  ship  wjis 
lying,  which  he  promi.sed  not  to  do,  but  after- 
wards did,  delivering  to  the  wharfinger  for  the 
owner's  use,  thiuking  that  there  was  a  lien  for 
I  wharfage  dues  :— Held,  that  the   goods  owner 
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could  maintain  trover  against  the  captain  unless 
the  latter  could  prove  the  wharfinger's  right. 
Syeds  v.  //////.  i  Terra  Rep.  260  ;  2  R.  R.  377. 

Sufferance  Wharfs.]  — The  acts  relating  to 
landing  goods  at  a  sufferance  wharf  were  for  the 
protection  of  the  shipowner.  Barber  v.  Mcyer- 
stein,  39  L.  J..  C.  P.  187  :  L.  R.  4  H.  L.  317  ;  22 
L.  T.  808  ;  18  W.  R.  lOil. 

Delivery,  when  Complete.] — "WTiere  goods  are 
shipped  for  delivery  at  a  certain  port,  the  general 
rule  is  that  delivery  of  each  bale  is  complete  as 
soon  as  it  passes  over  the  ship's  side  into  the 
hands  of  the  harbour  porters  employed  by  the 
consisrnees.  Briti.th  Sliipoii-yiers  Co.y.  Grimovd, 
3  Ct.'of  Sess.  Cas.  (4th  ser.)  968. 

b.  ISIanner. 

Discharge  of  Cargo  ' '  into  Lighters  " — Duties  of 
Sliipowner  and  Consignee.] — The  plaintiff's  ship 
was  chartered  for  the  carriage  of  a  cargo  of  spare 
from  Christiauia  to  the  Surrey  Commercial  DocliS 
in  the  port  of  London.  By  the  charterparty  the 
ship  was  to  discharge  -over  side  in  the  river  or 
dock  into  lighters  or  otherwise  if  required  by 
consignees."  In  an  action  by  the  plaintiff  against 
the  consignees  of  the  cargo  for  demurrage  : — Held, 
that  under  the  charterparty  the  shipowner  was 
only  bound  to  put  the  goods  within  the  reach  of 
the"  consignees'  men  in  the  lighters,  and  that  it 
was  then  their  duty  to  take  part  in  the  operation  ;  I 
that  the  delay  had  arisen  from  the  fault  of  the 
consignees  in  not  having  a  sufficient  number  of 
men  upon  their  lighters  for  the  purposes  of  taking 
delivery  within  the  lay  days,  and  that  the  ship- 
owner "was  therefore  entitled  to  claim  demurrage. 
Petersen  v.  Freehody.  65  L.  J.,  Q.  B.  12  ;  [1895] 
2  Q.  B.  294  :  14  R.  493  ;  73  L.  T.  163  ;  44  W.  R.  5  ; 
8  Asp.  M.  C.  55— C.  A. 

Deals — Delivery  into  the  "Water — Acquiescence 
by  Consignees.] — By  charterparty  a  timber  cargo 
was  to  bo  delivered  as  customary  at  the  port  of 
discharge  at  a  wharf  or  dock  to  be  named  by  the 
consignees.  The  ship  was  ordered  by  the  con- 
signees to  discharge  at  Queen's  Dock,  Glasgow, 
but  the  harbour-master  refused  a  berth  there  and 
ordered  the  ship  to  a  berth  where  the  deals  liad  to 
be  discharged  into  the  water.  The  consignees 
took  discharge  there,  and  sued  the  shipowner 
for  damage  to  the  deals  by  water : — Held,  that 
having  acquiesced  in  the  mode  of  discharge, 
they  could  recover  nothing.  Tliorsen  v.  J/cBowall, 
19  Ct.  of  Sess.  Cas.  (4th"ser.)  743. 

See  also  as  to  discharge  of  timber,  Za  Cmr  v. 
Donaldson,  ante,  col.  473. 

c.  Place. 

See  also  ante,  XIV.  Demurrage,  col.  461. 

Delivery  of  Cargo  at  Safe  Port.] — A  shipowner 
entered  into  a  charterparty  with  the  consignor 
of  goods  by  which  he  was  to  deliver  them  at  a 
good  and  safe  port  to  be  named  by  the  consignor. 
The  consignor  named  a  port  at  which  it  was 
found  that  the  ship  could  not  safely  unload,  and 
the  captain  proceeded  elsewhere  and  imloaded. 
The  consignee  brought  an  action  against  the 
captain  for  damages  for  delivering  elsewhere  ; 
the  consignor  wTote  to  the  captain,  ••  We  would 
recommend  you  to  settle  the  matter  in  the  best 
way  you  can."  The  shipowner  defended  the 
action,  and  was  ultimately  successful ;  but  he 


incurred  considerable  costs  in  excess  of  those 
which  the  unsuccessful  party  had  to  pay  : — Held, 
in  an  action  by  the  shipowner  against  the  con- 
signor, that,  such  costs  not  being  damages  flowing 
from  the  consignor's  breach  of  contract,  and  the 
consignor  not  having  given  authority  to  incm- 
them,  the  shipowner  could  not  recover  them  : 
that  the  amount  recoverable  by  the  shipo'W'ner  in 
respect  of  port  dues  was  only  the  difference 
between  what  he  would  have  paid  had  the  ship 
unloaded  at  the  port  named,  and  what  he  actually 
did  pay  ;  and  that  insurance  on  the  voyage  from 
the  port  named  to  a  safe  port  must  be  taken  to 
have  been  included  in  the  claim  for  demurrage, 
which  had  been  allowed  in  full.  Evans  v. 
Bullock,  38  L.  T.  34  ;  3  Asp.  M.  C.  552. 

At  which  Port  or  Dock." — The  plaintiffs  were 
indorsees  of  the  bill  of  lading  of  a  cargo  which, 
according  to  the  charterparty,  which  contained  a 
reference  to  the  bill  of  lading,  was  to  be  unloaded 
at  S.,  "at  the  usual  place  of  discharge,  and 
according  to  the  custom  of  the  port."  On  the 
arrival  of  the  vessel  at  S.  the  master  put  into  the 
South  Dock,  when  the  indorsees  of  the  bill  of 
lading  ordered  him  to  remove  her  to  the  GiU 
Dock,  which  the  master  refused  to  do  until  he 
had  been  paid  the  expenses  incm-red  by  entering 
the  South  Dock.  Both  docks  were  usual  places 
of  delivery  for  a  similar  cargo  as  that  in  the  bill 
of  lading  : — Held,  that,  in  default  of  a  custom  to 
the  contrary  being  proved,  the  master  was  not 
bound  to  lie  in  the  river  waiting  for  instructions, 
and  was  justified  in  mooring  in  the  South  Dock, 
but  that,  having  received  directions  to  deliver 
his  cargo  in  the  Gill  Dock,  he  was  bound  to  obev 
them.  TJie  FelU\  37  L.  J.,  Adm.  48  ;  L.  R.  2 
A.  &  E.  273  ;  IS  L.  T.  587. 

Under  an  open  charterparty  to  deliver  a  cargo 
at  a  certain  port,  it  is  the  duty  of  the  master  to 
obey  the  directions  of  the  owner  of  the  cargo  as 
to  the  place  of  discharge  in  such  port.     lb. 

If  before  the  directions  of  the  owner  of  the 
cargo  are  received,  the  master  has  already  incurred 
expenses  by  going  to  another  place  of  discharge, 
he  is  not  entitled  to  prepayment  of  those  expenses 
as  a  condition  of  going  to  the  place  of  discharge 
directed.     lb.     See  I'he  Bahia,  ante,  coi.  521. 

Refusal  of  Freighter  to  name  "Wliarf.] — By  a 

charterparty  the  owner  of  a  ship  was  to  carry  a 
cargo  of  coals  to  London,  and  there  deliver  the 
same  "  at  a  good  and  safe  wharf  "  to  the  freighter 
or  assigns,  paying  freight  6.*.  per  ton.  One 
market-day  to  be  allowed  for  sale  or  l^d.  per  ton 
additional  freight  for  each  market-day's  deten- 
tion thereafter.  The  vessel  came  into  collision 
with  a  steam-tug  in  the  Thames,  and  was  simk 
with  the  cargo  on  board,  but  was  got  up,  and  on 
the  afternoon  of  the  23rd  of  April  arrived  at  a 
pier  at  Wapping,  whither  she  was  ordered  by  the 
harbour-master.  Notice  of  her  arrival  was  on 
the  same  day  given  to  the  agents  of  the  freighter, 
and  they  were  required  to  name  a  wharf  ;  but 
they  declined  to  do  so.  On  the  24th  the  ship 
and  freight  were  arrested  by  process  out  of  the 
admiralty  court  in  a  suit  instituted  by  the 
owners  of  the  tug : — Held,  that  the  shipowner 
was  entitled  to  recover,  as  damages  for  the  refusal 
to  name  a  wharf,  and  so  refusing  to  accept  the 
cargo,  the  amount  which  he  would  have  received 
as  freight  if  the  cargo  had  been  duly  delivered — 
there  having  been  a  complete  breach  before  the 
arrest ;  but  that  he  was  not  entitled  to  demurrage. 
Stewart  v.  Rogerson,  L.  R.  6  C.  P.  424. 
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Obtaining  Pratique  or  Permission.' — A  decla- 
ration on  a  charterpartv  stated,  that  -the  vessel 
was  ready  to  be  unloaded  on  a  certain  day  at  W., 
and  had  received  pratique,"  and  issue  thereon.  It 
was  proved  that  no  custom-house  existed  at  W. : 
that  no  sanitary  regulations  were  adopted  :  and 
that  a  licence  to  unload  was  never  granted.  The 
jury  found,  that  the  vessel  was  ready  to  be 
unloaded  on  the  said  day,  but  that  she  had  not 
received  pratique,  and  they  found  a  verdict  for 
the  defendant  : — Held,  that  what  took  place  was 
equivalent  to  pratique,  and  that  in  substance  the 
i^isue  was  found  for  the  plaintiff.  Bailey  v. 
IfArroyave.  3  N.  k.  P.  114  :  7  A.  &  E.  919  :  7 
L.  .J.,  Q.  B.  91. 

Sale  of  Cargo — Port  of  Dslivery  to  be  Named 
by  Purchaser — Bill  of  Lading.  — .See  Butt  man 
V.  Green,  col.  545. 


d.  Refusal  to  Receive. 

Dispensing  with  Delivery.  ^ — A  declaration  set 
forth  an  executory  contract,  by  which  the  defen- 
dant was,  on  the  arrival  of  a  vessel  at  Belfast, 
to  become  the  purchaser  of  a  third  of  her  cargo, 
at  a  stipulated  price,  which  was  to  be  paid  by 
him  to  the  plaintiff,  after  delivery  of  the  cargo 
to  the  defendant,  at  Belfast,  and  alleged  that 
the  defendant,  before  the  arrival  of  the  ship  at 
Belfast,  discharged  the  plaintiff  from  delivering 
the  cargo,  and  thenceforth  wholly  refused  to 
perform  the  contract : — Held,  that  the  defendant 
was  not  bound  to  answer  an  inquiry  made  by 
the  plaintiff  before  the  arrival  of  the  ship,  as 
to  whether  he  intended  to  fulfil  the  contract. 
RipUy  V.  M'Clure,  i  Ex.  345  ;  18  L.  J.,  Ex.  419. 

Held,  also,  that  a  refusal  by  the  defendant  to 
perform  the  contract  made  before  the  arrival  of 
the  ship  was  not  in  itself  a  breach  of  the  con- 
tract, but  that  a  refusal  at  any  time,  imretracted 
up  to  the  time  of  the  arrival  of  the  vessel,  was 
evidence  of  a  continuing  refusal  down  to  and 
inclusive  of  the  time  when  he  was  bound  to 
receive  the  cargo,  and  that  a  continuing  refusal 
was  a  breach  of  the  contract.    lb. 

Held,  ako,  that  such  a  refusal  before  arrival 
was  a  waiver,  at  the  time  of  the  delivery  of  the 
f:argo,  and  if  unretracted,  dispensed  with  the 
actual  delivery  of  the  cargo  after  arrivaL    lb. 

Held,  also,  that  the  defendant,  b^'  insisting 
that  the  cargo  should  be  delivered  to  him  at 
Belfast,  but  upon  terms  other  than  those  of  the 
contract,  did  not  withdraw  his  refusal,  or  retract 
his  waiver,  discharging  the  plaintiff  from  deliver- 
ing the  cargo  then  under  the  contract.    lb. 

It  was  stipulated  by  a  charterparty,  made 
between  the  plaintiffs  and  the  defendants,  that 
the  master  of  the  ship  should  sign  bills  of  lading 
as  presented,  or  pay  a  named  penalty.  He 
refused  to  sign  bills  of  lading,  and  .sailed  without 
doing  so.  He  jiroceeded  to  the  port  of  di-^icharge, 
delivered  a  portion  of  the  cargo  to  the  consignees, 
but  ceased  doing  so,  and  warehoascd  the  remain- 
der, as  they,  acting  ixnder  instructions  from  the 
charterers,  claimed  to  deduct  from  the  freight 
an  amount  equal  to  the  penalty  named  in  the 
charterparty  : — Held,  that  the  charterers  were 
entitled  to  nominal  damages  against  the  owners 
for  not  signing  the  bills  as  presented,  but  that 
they  were  not  entitled  to  recover  for  conversion, 
as  the  acts  of  the  plaintiffs  had  prevented  the 
deliverv.  Jo»e4  v.  Houf/h,  49  L.  J.,  Ex.  211  ;  5 
Ex,  D.  115;  42L.T.  lOS';  4  Asp.  M.  C. 248— C.  A. 
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See  Heyjier  v.  Sederiaktiebolaget  Cbndor,  supra, 
coL  317  ;  Shirwell  v.  Sluxplock,  post,  coL  554, 
and  cages  infra. 

Quay    Berth  —  Eefusal    to    Discharge    until 

Alongside.  — A  ship  was  chartered  to  discharge 
at  ••  Dundalk  quay."  She  arrived  at  the  quay 
and  moored  alongside  a  vessel  that  occupied  the 
only  berth  at  the  quay.  The  ship  was  ready  and 
the  master  offered  to  discharge  either  into  lighters 
or  over  the  deck  of  the  ship  alongside,  if  the 
charterer  would  pay  for  labotir  and  stages. 
There  was  evidence  that  ships  usually  discharged 
alongside  the  quay.  The  charterer  refused  to 
discharge  until  the  ship  was  alongside  the  quay  ; 
and  she  was  detained  until  the  other  ship  had 
loaded  : — Held,  that  the  charterer's  obligation  to 
discharge  did  not  begin  until  the  ship  was  along- 
side the  qtiay.  Strahan  v.  Gabrufl,  1  Maude 
&;  Pollock  on  Sh.,  4th  ed.  p.  407,  note  k. 

Timber  Cargo — Eefusal  to  Eeceive  in  Eafts.] 
— .See  Za  Cvar  v.  IJunaUUvn.  ante.  coL  473. 


e.  Warehousing. 

And  gee,  supra,  8.  Duty  of  Masteb  to  Pbb- 
PEEVE.  kc  col.  520. 

No  Warehouses.^ — ^\S'here  consignees  do  not 
appear  to  claim  goods  at  the  fjort  of  discharge, 
and  there  is  no  statutable  warehouse,  semble, 
that  the  master  may  still  land  the  cargo  •without 
losing  his  possession  and  control  over  it  (placing 
the  goods  in  a  warehouse  belonging  to  or  hired 
for  his  owners),  and  so  preserve  his  lien.  Jfors-le- 
Blanch  v.  Wilson,  42  L.  J.,  C.  P.  70 ;  L.  R.  8 
C.  P.  227  ;  28  L.  T.  415  ;  1  Asp.  M.  C.  605. 

Where  no  application  for  delivery  is  made,  the 
captain  may  land  and  warehouse  the  cargo  at 
the  expense  of  the  merchant ;  and  where  that  is 
forbidden  by  the  authorities  of  the  port,  he  is 
not  justified  in  destroying  the  cargo  ;  but  in  the 
absence  of  advices,  he  may  take  it  to  such  a 
place  as  in  his  judgment  is  most  convenient,  and 
may  charge  to  the  merchant  all  expenses  pro- 
perly incurred.  Argvg,  Cargo  ex,  Gaudct  v. 
Brown.  L.  E.  5  P.  C.  134  ;  28L.  T.  745  ;  21  \V.  K. 
707  ;  2  Asp.  M.  C.  C. 

Late  Delivery.] — Under  the  Merchant  Shipping 
Act  Amendment  Act.  1862  (25  &  26  Vict.c.  63). 
6.  67,  a  shipowner  may  land  goods  whenever  the 
deliver}-  of  them  to  the  owner  within  the  proper 
time  has  been  prevented  by  the  force  of  circum- 
stances, whether  the  owner  is  or  is  not  to  blame. 
The  Energie,  Miedbrodt  v.  Fitzsimon,  44  L.  J., 
Adm.  25  :  L.  K.  6  P.  C.  StW; ;  32  L.  T.  679  ;  23 
W.  R.  932 :  2  Asj..  M.  C.  555. 

And  tee  XIII.  Fkeight,  4.  LlEX  on  Cabgo. 

Duty  of  Shipowner — Notice.] — When  goods 
are  landed  under  sul)-s.  <",.  25  &  26  Vict.  c.  63, 
8.  67,  sub-s.  7,  doe-s  not  apply,  for  the  latter  refers 
only  to  the  discharging  of  cargo  overside,  and 
not  to  the  landing  of  it  for  the  jiurposes  of 
a.ssortment  on  the  wharf,  and  the  written  notice 
referred  to  in  sub-s.  7  applies,  therefore,  to  cases 
arising  under  that  sub-section  only.  It  is  the 
duty  of  the  owner  of  goods  who  receives  either 
a  written  or  verbal  notice  that  he  can  have  them 
to  take  them  away  within  a  reasonable  time, 
and  that  whether  sub-s.  6  or  7  applies  to  the 
case.  Notice  to  the  lighterman  employed  by  the 
owner  of  the  goods  is  notice  to  the  owner  him-  , 
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self.  A  ship  arrived  iu  dock  with  a  general 
cargo  on  the  12th  of  December,  and  \wg^r\  to 
unload  on  the  quay  on  the  13th.  The  plaintiffs 
(owners  of  some  of  the  goods)  sent  a  lighterman 
a^id  barge  to  receive  their  portion  of  the  cargo 
on  the  13th.  It  was  not  then  ready.  On  the 
14th  the  lighterman  again  attended,  but  could 
obtain  no  information.  On  the  14th  the  firm  of 
lightermen  wrote  to  the  defendants  (the  ship- 
owners), stating  they  had  made  application  for 
the  goods,  and  inclosing  a  notice  requiring 
twenty-four  hours'  notice  of  the  defendants' 
readiness  to  deliver  the  goods,  and  stating  that 
they  would  not  be  responsible  for  any  landing 
charges.  On  the  loth  the  landing  of  the  cargo 
was  completed,  and  the  lighterman  was  that  day 
verbally  informed  he  could  have  the  goods  on 
the  morning  of  the  16th.  He  did  not  attend, 
and  the  goods  were  not  taken  away  till  the  29  th. 
The  plaintiff  paid  the  dock  charges  under  pro- 
test, and  brought  an  action  to  recover  them 
back  : — Held,  that  they  could  not  recover  them. 
The  Clan  Macdimald,  52  L.  J.,  Adm.  89  ;  8  P.  D. 
1 78  ;  49  L.  T.  408  ;  32  W.  R.  154  ;  5  Asp.  M.  C. 
148. 

Ability  of  Owner  to   take   Delivery.] — By 

25  &  26  Yict.  c.  63,  s.  67,  where  the  owner  of 
goods  imported  fails  to  make  entry  thereof,  or 
having  made  entry,  to  land  the  same  or  take 
■delivery  thereof  within  a  certain  time,  the  ship- 
owner may  make  entry  of,  and  land  or  unship 
the  goods  at  the  time  and  in  the  manner  and 
subject  to  certain  conditions,  and,  if  at  any  time 
before  the  goods  are  landed  or  unshipped,  the 
owner  has  made  entry  for  the  landing  and  ware- 
bousing  thereof  at  any  particular  wharf  or  ware- 
house other  than  that  at  which  the  ship  is 
discharged,  and  has  offered  and  been  ready  to 
take  delivery  thereof,  and  the  shipowner  has 
failed  to  make  such  delivery,  and  has  also  failed 
.at  the  time  of  such  offer  to  give  the  owner  of 
the  goods  correct  information  of  the  time  at 
which  such  goods  can  be  delivered,  then  the 
shipovmer  shall,  before  landing  or  unshipping 
rsuch  goods  under  the  power  hereby  given  to  him, 
give  to  the  owner  of  the  goods,  or  of  such  wharf 
•or  warehouse  as  last  aforesaid,  twenty-four  hours' 
notice  in  WTiting  of  his  readiness  to  deliver  the 
goods : — Held,  that  to  entitle  himself  to  notice 
under  this  condition,  the  owner  of  the  goods 
must  at  the  time  of  his  offer  be  in  a  condition 
.actually  to  take  delivery  thereof.  Berresford  v. 
Montgomerie,  17  C.  B.  (N.s.)  379  ;  34  L.  J.,  C.  P. 
41  ;  10  Jur.  (n.s.)  823  ;  10  L.  T.  814  ;  12  W.  E. 
1060. 

Where  the  shipowner,  at  the  time  of  the  offer 
•to  take  delivery,  is  not  able  to  make  it,  he  is  not 
excused  from  the  duty  of  giving  twenty-four 
ihours'  notice  of  his  readiness  to  deliver,  because 
the  owner  of  the  goods  or  his  agent  does  not  ask 
'for  correct  information  of  the  time  at  which 
such  can  be  delivered.    1  b. 

Goods  Landed  on  Wharf  instead  of  Lighter.] — 

A  bill  of  lading  provided  that  "simultaneously 
with  the  ship  being  ready  to  unload  the  goods  or 
.any  part  thereof,"  the  consignee  should  be  ready 
to  receive  the  same  from  the  ship's  side,  either 
on  the  wharf  or  quay  at  which  the  ship  might 
lie  for  discharge,  or  into  lighters,  and.  in  default, 
the  master  or  agent  of  the  ship  was  authorised 
to  land  the  goods  at  the  risk  and  expense  of  the 
consignee.  Under  this  bill  of  lading,  sixty-five 
.pipes  of   lemon  juice  were  loaded  on  board  a 


steamer  trading  between  the  Mediterranean  and 
London,  which  arrived  at  London  on  the  23rd  of 
March,  and  early  on  the  morning  of  the  24th 
was  ready  to  deliver  at  the  wharf,  and  had  landed 
fifteen  of  the  sixty-five  pipes  on  the  wharf  before 
the  holders  of  the  bills  of  lading  were  ready  with 
their  lighter  ;  they  then  applied  for  the  delivery 
of  the  remainder  into  their  lighter,  which  the 
shipowners  refused,  and  landed  them  on  the 
wharf.  In  an  action  to  recover  wharfage  charges 
and  demurrage  for  detention  of  the  lighter : — 
Held,  that,  under  the  bill  of  lading,  and  25  &  26 
Vict.  c.  63,  s.  67  (5),  the  shipowners  assuming 
that  they  would  incur  no  loss  or  expense  by 
unloading  the  remaining  pipes  into  the  lighter, 
instead  of  on  the  wharf,  were  bound  to  deliver 
them  to  the  holders  of  the  bill  of  lading;  and 
therefore  they  were  entitled  to  recover.  Wilson 
V.  London,  Italian  and  Adriatic  Steam  Naviga- 
tion Co.,  1  H.  &  R.  29 ;  35  L.  J.,  C.  P.  9  ;  L.  R.  1 
C.  P.  61  ;  12  Jur.  (N.s.)  52  ;  13  L.  T.  435  ;  14 
W.  R.  101. 

Goods  Landed — Fire.] — To  a  declaration  on  a 
contract  by  the  master  of  a  steam- vessel,  to  con- 
vey goods  from  Dublin  to  London,  and  to  deliver 
the  same  at  the  port  of  London,  a  plea  that, 
after  the  arrival  of  the  vessel  at  London,  the 
defendant  caused  the  goods  to  be  deposited  on  a 
wharf,  there  to  remain  until  they  could  be 
delivered  to  the  plaintiff,  the  wharf  being  a 
place  where  goods  from  Dublin  were  accustomed 
to  be  landed,  and  fit  and  proper  for  such  pur- 
poses, and  that,  before  a  reasonable  time  for 
delivery  elapsed,  they  were  destroyed  by  a  fire, 
which  broke  out  there  by  accident : — Held,  ill. 
GatUffe  V.  Bourne,  4  Bing.  (N.c.)  314  ;  5  Scott, 
667  ;  7  L.  J.,  C.  P.  172. 

Dock  Expenses.] — In  an  action  by  con- 
signees against  a  shipowner  for  non-delivery  of 
goods  according  to  bills  of  lading,  in  which  there 
was  a  condition  that  the  goods  should  be  taken 
from  the  ship  by  the  consignees  immediately  the 
ship  was  ready  for  discharge,  and  that  otherwise 
they  would  be  landed  or  put  into  craft  at  the 
merchant's  risk  and  expense,  and  the  goods 
having  been  landed  at  a  dock  the  day  after  the 
ship  was  ready  for  discharge,  but  after  the  con- 
signees were  ready  to  receive  on  payment  of 
freight,  and  the  goods  having  been  detained  for 
some  time  for  dock  charges,  payment  of  which 
was  refused : — Held,  that  it  was  for  the  jury 
whether  the  consignees  had  complied  with  the 
condition,  or  whether,  if  not,  the  shipowner  had 
gone  beyond  it  in  landing  the  goods,  but  that, 
even  if  the  consignees  were  entitled  to  recover, 
yet,  since  they  might  have  received  the  goods  on 
payment  of  a  small  sum  under  protest,  they 
would  not  be  entitled  to  recover  full  damages  for 
the  delay,  as  their  proper  course  was  to  have 
paid  the  disputed  sum,  under  protest.  Alexiadi 
V.  Eobinson,  2  F.  &  F.  679. 

Custom  of  Port  of  London — Landing  on  the 
Quay.] — A  bill  of  lading  stipulated  (inter  alia) 
that  "the  merchandise  shipped  thereunder  was 
to  be  received  on  the  quay  at  Loudon,  and 
delivered  therefrom  by  the  person  appointed  by 
the  steamship's  agent,  kc,  the  merchandise  to  be 
received  and  delivered  according  to  the  customs 
and  usages  of  the  respective  ports."  A  custom 
was  proved  with  regard  to  grain  cargoes  coming 
to  London,  that  if  the  merchant  does  not  demand 
delivery  of  the  grain  within  twenty-four  houre 
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after  the  ship's  arrival,  the  ship  is  entitled  to 
discharge  the  goods  on  the  quay.  The  merchant 
did  not  demand  delivery  of  the  cargo  within  the 
twenty-four  hours,  and  it  was  landed  on  the 
quay  : — Held,  that  the  custom  was  not  incon- 
sistent with  the  terms  of  the  bill  of  lading,  and 
that  therefore  the  merchant  was  bound  to  pay 
the  expenses  incurred  in  weighing  out  the  cargo 
and  the  quay  rates.  Aste  v.  Stumore.  1  Cab.  & 
E.  321,  n.     Reversing  S.  C,  1  Cab.  k.  E.  319. 

Goods  were  shipped  under  a  bill  of  landing  at 
Calcutta  to  be  delivered  in  like  good  order  and 
condition  from  the  ship's  tackles  at  the  port  of 
London.  On  arrival  in  the  port  of  London  the 
consignee  demanded  overside  delivery  into 
lighters  immediately  from  the  ship's  tackles. 
The  shipowner  landed  them  on  the  dock  wharf, 
and  was  ready  to  deliver  them  thence  into  the 
consignee's  lighters,  but  the  consignee  carted 
them  away,  thereby  becoming  liable  to  certain 
dock  charges,  which  he  paid.  In  an  action  by 
the  consignee  to  recover  the  amount  so  paid,  the 
jury  found  that  there  was  a  custom  for  steam- 
ships having  a  general  cargo  (the  defendant's 
ship  being  such)  coming  into  the  port  of  London 
and  using  the  docks,  to  discharge  the  goods  on 
to  the  quay,  and  thence  into  lighters  : — Held, 
that  the  custom  found  was  not  inconsistent 
with  the  terms  of  the  bill  of  lading,  and  that 
the  shipowner  was  entitled  to  discharge  the 
goods  on  to  the  quay,  and  was  not  liable  for  the 
charge  sought  to  be  recovered.  Marzetti  v.  Smith, 
49  L.  T.  580  ;  5  Asp.  M.  C.  166— C.  A.  Affirming 
1  Cab.  &  E.  6. 

10.  Jettison. 

See  also  XVII.  Average. 

Safety  of  Life — Passengers  throwing  Cargo 
Overboard.] — Passengers,  for  the  safety  of  their 
lives,  may  cast  cargo  overboard  without  being 
liable  to  the  owners  of  it.  Mouse's  Case,  12 
Co.  Hep.  63. 

Cargo — Jettison — Eights  of  Cargo  Owner.] — 

Where  a  ship  is  stranded  by  tlie  negligence  of 
her  master,  and  a  jettison  of  cargo  is  properly 
maxle  : — Held,  that  the  cargo  owners  are  entitled 
to  general  average  contribution  ;  secus  as  to  the 
shipowner.  Slraiuj,  Steel  ^-  (Jo.  v.  Scott,  .'SO 
L.  J.,  P.  C.  1  ;  14  App.  Cas.  601  ;  61  L.  T.  5'J7  ; 
38  "W.  R.  4.52  ;  6  Asp.  M.  C.  419— P.  C. 

Bights  and  Bemedies  of  Cargo  Owner  in  case 
of  Jettison  considered.] — I  hid. 


11.  Sale,  Assignment,  and  MoitTGAOE. 

Sale  on  the  Hypothesis  of  its  Existence.] — 
Merchants  at  Hniyrna  chartered  a  vessel,  and 
loaded  it  at  Salonica  with  a  cargo  of  Indian 
com.  The  bill  of  lading  was  indorsed  by  them, 
and  sent,  together  with  the  charterparty,  to  B., 
their  agent  in  London,  with  instructions  to  sell 
the  cargo  on  their  account.  They  also,  througli 
B.,  rn.surcd  the  cargo  "at  and  from  Salonica  to 
the  i)Ort  of  discharge  in  the  United  King<lom," 
"corn  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded."  Corn  factors 
in  London  were  accordingly,  on  the  Ist  May, 
1818,  employed  by  B.  to  sell  the  cargo,  and  they 
•sold  it  to  C.  on  the  15th  May.  The  bought  note 
stated  that  C.  had  bought  of  them  "  a  cargo  of 
about  1,180  quarters  of  Salonica  Indian  com," 


542 


«fcc.,  "  of  a  fair  average  quality  when  shipi)cd," 
&;c.,  "  Tis.  per  quarter  free  on  board,  and  mclud- 
ing  freight  and  insurance  to  a  safe  port  in  the 
United  Kingdom  ;  "  "  payment  at  two  months 
from  this  date,  or  in  cash,  less  discount,"  &c., 
"upon  handing  shipping  documents."  The 
vessel  sailed  from  Salonica  with  a  cargo  de- 
scribed in  the  bought  note,  and  was  obliged  to 
put  into  Tunis  in  distress.  It  was  there  found 
that  from  the  heated  and  damaged  state  of  the 
com  it  was  unfit  to  be  carried  farther,  and  it 
was  consequently  unshippal,  and  sold  by  the 
captain  on  the  24th  April.  The  parties  interested 
in  the  cargo  were  ignorant  of  these  facts  till 
after  the  sale  to  C.  : — Held,  that  the  contract 
was  for  the  sale  of  a  cargo  supposed  to  exist  and 
to  be  capable  of  transfer,  and  that,  as  it  had 
been  sold  and  delivered  to  others  before  the 
sale  to  C,  the  corn  factors  were  not  liable. 
Couturier  v.  Hastie,  5  H.  L.  Cas.  673  ;  25  L.  J., 
Ex.  253  ;  2  Jur.  (N.s.)  1241— H.  L.  (E.) 

Assignment  —  "  Appurtenances."] — B.,  being 
entitled  to  a  moiety  of  a  ship  engaged  in  the 
whale  fishery,  executed  a  bill  of  sale  of  such 
moiety,  together  with  a  moiety  of  the  tackle  of 
the  ship  and  the  appurtenances  to  the  ship 
belonging  to  H.,  for  the  purpose  of  indemnifying 
him  against  certain  bills  accepted  by  H.  to 
accommodate  B. : — Held,  that  the  cargo  did  not 
pass  under  the  word  "  appurtenance"."  Laiigton 
V.  Horton,  5  Beav.  9  ;  6  Jur.  357.  S.  C.  on 
another  point,  infra. 

Bankruptcy,  Order  and  Disposition.] — 

A.  was  the  owner  of  a  shi[)  which,  in  March, 
1857,  sailed  for  the  coast  of  Africa,  and  in  May 
and  July  she  was  supposed  by  him  to  be  upon 
that  coast,  completing  her  cargo  of  palm-oil,  and 
it  was  also  expected  that  she  would  be  home 
again  about  October.    On  the  11th  of  November, 

1857,  the  ship  had  not  arrived,  and  A.  .assignctl 
the  cargo  to  B.  ;  and  on  the  23rd  of  January, 

1858,  B.  sent  l)y  post,  to  the  captain,  notice  of 
such  assignment.  This  notice  never  reached  the 
captain.  The  ship  remained  on  the  coast  of 
Africa  till  the  12th  of  February,  1858,  when  she 
set  sail  and  arrived  at  Bristol  on  the  14th  of 
April.  A.  had  become  l)aidcrupt  on  the  1st  of 
March,  1858,  and  when  the  ship  arrived  his 
assignees  claimed  the  cargo  :— Held,  that  they 
were  not  entitled  to  it,  as  there  h.a<l  been  no 
default  upon  the  part  of  B.,  and  as,  therefore, 
the  cargo  coidd  not  be  said  to  be  in  the  posses- 
sion of  A.  at  the  time  of  his  bankruptcy,  as 
reputed  owner,  by  the  consent  and  permission  of 
the  true  owner.  Arraman  v.  liatrs,  2  El.  &  El. 
4.56  ;  29  L.  J.,  Q.  B.  78  ;  6  Jur.  (N.s.)  294  ;  1 
L.  T.  322. 

A.,  by  deed,  assigns  the  cargo  of  two  ships  to 

B.  an<l  C,  but  has  no  charterparty  or  bill  of 
la<ling  to  deliver  to  them.  On  the  arrival  of 
one  of  the  shi[)s,  he  assigns  to  another  person, 
and  afterw.'irds  commits  an  wX  of  b,'inkru|)tcy  : 
— Held,  that  B.  and  C,  not  having  been  ready 
to  take  possession  of  the  ship  on  her  arrival,  had 
thereby  permitted  A.  to  continue  reputed  owner 
under  the  statute  21  Jac.  1.  Philpott  v. 
Williams,  2  Eden,  231. 

Advance  on  Cargo  -Consignee  for  Sale — Lien 
of  Vendor.] — A.  jjcing  iMterest(;d  in  a  moiety  of  a 
cargo,  and  having  entered  into  a  contract  with 
B.  to  let  him  have  half  his  share,  wrote  to  C. 
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and  D.,  the  consignees,  informing  them  and 
authorising  them  to  sell  the  cargo,  and  carry  the 
jirocceds  to  their  separate  accounts.  The  con- 
signees acted  upon  this,  and  made  advances  to 
B.,  and  B.  also  charged  his  interest  in  favour  of 
E.  It  had  been  agreed  between  A.  and  B.  that 
they  should  pay  for  the  cargo  by  two  bills' 
each  to  be  paid  by  one  of  them.  B.  did  not  pay 
his  bill.  It  did  not  appear  whether  A.  liar-  oaid 
it  or  not : — Held,  that  A.  had  no  lien  on  tlie 
proceeds  of  B."s  share,  either  as  against  him  or 
as  against  C.  and  D.,  or  against  E.  Holroytl  v. 
Grilfiths,  3  Drew.  428. 

Consignee  —  Bills  drawn  against  Cargo  — 
Lien.] — The  general  lien  of  a  consignee  cannot 
be  set  up  in  opposition  to  a  positive  appropria- 
tion by  the  consignor  of  cargo  to  the  payment  of 
specified  bills  of  exchange.  Fritli  v.  Forbes,  32 
L.  J.,  Ch.  10  ;  8  Jur.  (n.s.)  1111  ;  7  L.  T.  2G1  ; 
11  W.  E.  4— L.J  J. 

Direction  to  pay  out  of  Proceeds — Lien.] — A. 

consigns  a  cargo  to  B.,  with  a  direction  to  pay 
to  C."  out  of  the  proceeds,  a  sum  of  money, 
and  writes  C.  to  that  effect ;  C.  has  no  lien  on 
the  proceeds.     Hey  wood,  Exi^arte,  2  Kose,  355. 

Of  future  Cargo  —  Lien  for  Purchase-money 
supplied.] — Under  an  assignment  of  a  ship  and 
her  present  and  future  cargo,  freight  and  earn- 
ings, by  the  owner,  for  securing  to  the  assignees 
all  moneys  which  they  had  advanced,  or  might 
become  liable  to  pay,  on  account  of  the  vessel 
luid  her  cargo,  which  they  had  furnished  the 
means  of  piirchasing  : — Held,  that  the  assignees, 
who  were  also  the  ship's  agents,  were  entitled  to 
retain  a  bill  which  was  given  for  the  purchase  of 
part  of  the  homeward  cargo,  and  was  remitted 
but  not  indorsed  to  them  by  the  owner ;  not- 
withstanding he  denied  that  it  was  remitted  in 
payment,  and  stated  that  they  had  not  paid, 
and,  contrary  to  an  express  understanding,  had 
left  him  personally  liable  to  some  of  the  debts 
incurred  in  fitting  out  the  vessel ;  and  an  injunc- 
tion which  had  been  obtained  by  the  assignees, 
restraining  an  action  of  trover  for  the  bill,  was 
continued  until  the  hearing.  Curtis  v.  Aubcr, 
1  Jac.  &  Walk.  526. 

Execution  Creditor.]  —  Equitable  assignment 
of  a  future  cargo  (whales  to  be  caught),  per- 
fected by  possession  taken  on  the  ship's  arrival, 
held  good  as  against  an  execution  creditor. 
Langton  v.  Horton,  1  Hare,  549  ;  11  L.  J.,  Ch. 
299.     S.C.,  on  another  point,  supra. 

Fraud  —  Bills  accepted  against  Cargo — Sub- 
sequent Sale.] — A.  chartered  a  ship  in  his  own 
name,  and  consigned  it  to  B.  in  Cuba,  under 
an  agreement  that  B.  should  ship  goods  and 
consign  them  to  A.,  and  that  A.  should  accept 
B.'s  bills  for  their  value.  After  A.  had  accepted 
bills  on  the  faith  of  the  agreement,  B.  sold  the 
cargo  to  C,  who  had  notice  of  the  terms  of  the 
charterparty,  and  that  it  was  consigned  to 
another  person : — Held,  that  assuming  that  the 
fact  of  A.'s  appearing  principal  on  the  charter- 
party  made  it  incumbent  on  C.  to  ascertain  the 
relations  between  A.  and  B.,  yet  that,  as  B.  was 
actually  the  principal,  and  not  the  agent  of  A., 
C.  could  safely  deal  with  him  for  the  cargo, 
and  that  the  circumstances  that  B.  had  com- 
mitted a  fraud  on  A.  did  not  prevent  C.  from 
obtaining  a  good  title  to  the  goods.  Zithietav. 
Tyrie,  16  Bcav.  577. 


A  merchant  in  Cuba  sold  part  of  a  cargo 
shipped  by  him  to  B.,  and  C.  (who  was  A.'s 
correspondent  in  England),  being  informed 
thereof  by  B.,  made  no  claim  until  four  months 
afterwards,  when  he  insisted  on  a  paramount 
right  over  B.  to  the  cargo  : — Held,  that  even 
assuming  he  had  originally  such  right,  his  con- 
duct had  been  such,  that  a  court  of  equity 
would  not  allow  him  to  enforce  it  against  B, 
Ih. 

Sale  by  Consignor — Property  in  Consignor  or 

Consignee.] — When  by  a  bill  of  lading  goods  are 
made  deliverable  to  the  shipper,  or  his  order, 
and  not  to  the  consignee,  the  jus  disponendi,  or 
control  over  the  property  in  the  goods  shipped, 
remains  with  the  shippers,  although  the  invoice 
states  that  the  goods  were  shipped  "  on  account 
of  and  at  the  risk  of  "  the  consignee  ;  such  state- 
ment being  not  conclusive,  of  itself,  that  the 
right  to  the  possession  of,  as  well  as  the  property  ■ 
ill,  the  goods  was  intended  to  be  unconditionally 
passed  to  the  consignee.  Shepherd  v.  Harrison, 
40  L.  J.,  Q.  B.  148  ;  L.  R.  5  H.  L.  116  ;  24  L.  T. 
857  ;  20  W.  R.  1  ;  1  Asp.  M.  C.  66— H.  L.  (E.) 

The  burden  of  shewing  the  existence  of  a 
different  state  of  things  lies  with  the  person  who 
contradicts  what  would  be  the  ordinary  legal 
conclusion  from  the  transaction.     li. 

Purchaser* taking  Eisk  of  Voyage.] — C.  agreed 
with  P.  to  ship  on  board  a  vessel  a  cargo  of  fresh- 
water ice,  and  to  despatch  the  vessel  with  all 
speed  to  any  ordered  port  in  the  United  Kingdom,. 
"the  vendor  forwarding  bills  of  lading  to  the 
purchaser,  and  upon  receipt  the  purchaser  takes 
upon  himself  all  risks  and  dangers  of  the  seas  "  ; 
and  purchaser  agreed  to  buy  and  receive  the  ice 
on  its  arrival,  and  pay  for  it  in  cash  on  delivery, 
at  the  rate  of  20.?.  a  ton  of  20  cwt.,  weighed  on 
board  during  delivery.  The  vessel  was  losl 
during  the  voyage  by  risks  and  dangers  of  the 
seas  within  the  meaning  of  the  agreement,  and 
after  the  receipt  by  the  purchaser  of  the  bills  of 
lading.  The  vendor  having  brought  an  action 
against  the  purchaser  to  recover  the  value  of  the 
cargo  : — Held,  that  he  was  entitled  to  recover. 
Castle  V.  Playford,  41  L.  J.,  Ex.  44  ;  L.  R.  7  Ex. 
98  ;  26  L.  T.'315  ;  20  W.  R.  440  ;  1  Asp.  M.  C. 
255— Ex.  Ch. 

Delivery  of  Clean  Bill  of  Lading  —  Non- 
acceptance  of  Bill  of  Exchange  by  Purchaser.] 

— In  January,  1868,  C.  &  Co.  contracted  to  pur- 
chase 1,400  quarters  of  rye,  then  at  Salonica, 
from  the  plaintiffs,  at  41*.  per  quarter,  free  on' 
board,  March  shipment,  the  plaintiffs  finding  the 
vessel.  The  plaintiffs  having  chartered  the 
"  Agatha,"  the  captain  on  loading  her  informed 
thebank  that  she  would  take  from  200  to  300 
quarters  of  rye  beyond  that  ordered  by  the  defen- 
dants. The  plaintiffs,  being  unable  to  obtain 
any  rye,  purchased  seventy  quarters  of  maize  to 
make  up  the  cargo.  The  rye  and  maize  were 
shipped  on  board,  and  one  bill  of  lading  was  made 
out  for  both  rye  and  maize  and  sent  to  the  plain- 
tiffs. The  maize  was  then  offered  to  the  defen- 
dants, and  two  invoices  and  two  bills  of  exchange 
were  made  out,  one  for  the  rye,  the  other  for  the 
maize.  The  defendants,  who  refused  to  have 
anything  to  do  with  the  maize,  had  in  the  mean- 
time sold  the  rye  to  C,  but  C,  on  finding  there 
was  not  a  clean  bill  of  lading,  refused  to  accept 
either  it  or  the  bill  of  exchange.  The  plaintiffs  on 
beinn-  informed  of  this  informed  the  defendants, 
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that  they  would  discharge  the  maize  from  the 
•ship  at  their  own  expense,  and  shortly  after- 
wards indorsed  the  bill  of  lading  as  follows  : 
■"  Deliver  the  rye  to  Messrs.  C.  k.  Co.  or  their 
order,  and  the  within-mentioned  maize  to  us  or 
•our  order.  The  delivery  of  the  maize,  and  the 
Jfreight,  and  all  charges  thereon  to  be  at  our 
•expense,  and  the  maize  to  be  delivered  so  as  not 
4o  interfere  with  the  working  and  delivery  of  the 
rye"  : — Held,  that  the  delivery  of  a  clean  bill  of 
lading  was  not  a  necessary  condition  of  the  con- 
tract, the  plaintiffs  having  been  ready  to  pay  all 
the  expenses  incident  to  the  maize  being  included 
in  the  bill  of  latling,  and  also  absolutely  and 
unconditionally  to  deliver  the  rj'e  in  time  ;  and 
also  that  there  was  a  sufficient  delivery  to  entitle 
•the  plaintiffs  to  recover  for  non-acceptance. 
ImperUd  Ottoiiuin  Bank  v.  Cowan.  31  L.  T.  336  ; 
:2  Asp.  M.  C.  418— Ex.  Ch. 

Naming  Port — Right  of  Purchaser  of  Cargo — 
3111  of  Lading.] — Where  a  grain  cargo  was  sold 
upon  terms  tliat  the  purchaser  should  have  the 
o-ight  to  name  a  port  in  the  United  Kingdom  to 
which  it  was  to  be  brought,  and  bills  of  lading 
•were  taken  by  the  vendors  without  consulting 
the  purchasers  as  to  the  port  of  delivery  : — Held, 
•that  the  vendors  could  not  recover  against  the 
(purchasers  for  not  accepting  the  cargo.  Knox  v. 
Mayne,  Ir.  R.  7  C.  L,  557  ;  Bateman  v.  Green, 
ar.  R.  2  C.  L.  166. 

Retaimng  Bill  of  Lading.]— When  an  unpaid 
Tendor  sliipping  gfKxLs  under  a  contract  of  sale 
•takes  a  bill  of  lading  making  the  goods  deliver- 
.able  to  his  order,  and  retains  such  bill  of  lading 
in  his  own  or  his  agent's  hands  for  his  own  pro- 
tection, he  does  not  reserve  the  vendor's  lien  only, 
in  case  of  the  purchaser's  making  default  in  pay- 
iment  of  the  price,  but  reserves  a  right  of  disposing 
•of  the  goods  so  long  at  least  as  the  purchaser 
continues  in  default.  Ogrj  v.  Shutcr,  15  L.  J.,  C.  V. 
44  ;  1  C.  P.  D.  47  ;  33  L.  T.  4'J2 ;  24  W.  R.  lUO  : 
3  Asp.  M.  C.  77— C.  A. 

Custom  of  'Vendors  to  hold  Bills  of  Lading.] — 
A.  having  ordered  goods  from  U.,  a  firm  at 
Calcutta,  through  C,  their  agent  in  this  country, 
a-eceivwl  an  invoice  of  the  goods,  with  a  notice 
that  B.  had  drawn  upon  him  for  the  price  at  six 
-months.  On  calling  at  C.'s  office,  A.  was  met  by 
■Cs  messenger,  who  handeil  to  him  for  liis  accep- 
tance tiic  bill  of  exchange  drawn  upon  Iiim  in 
ffespect  of  the  goods,  and  the  bill  of  lading,  which 
was  pinned  to  the  bill  of  exchange.  A.  accepted 
1hc  bill  of  exchange,  and  afterwards  deposited  the 
'"bill  of  lading  with  E.  as  a  security  for  an  advance, 
-together  with  a  policy  of  insurance  upon  the 
goods  effected  by  himself  in  his  own  name,  C. 
Jiaving  dc(;)inc<l  to  part  with  the  original  policy 
•on  the  ground  that  it  included  other  goods  besides 
those  i)urchaHed  by  A.  A.  having  become  bank- 
o-upt,  and  unable  to  take  up  his  acceptance,  the 
goods  were  claimed  by  P..  and  (J.,  on  (he  ground 
that  the  bill  of  lading  had  been  impniperly 
g)ledged,  having  come  into  A. 's  liands  irregularly, 
and  without  their  knowledge,  and  contrary  to  an 
.allege<l  custom  amongst  East  India  merchants  not 
to  part  with  the  bill  of  lading  of  goods  until  the 
•ventlee  has  taken  up  his  acceptances  on  accnint 
thereof  :— Held,  that  the  alleged  custom  of  trade 
Avas  merely  exceptional,  and  was  not  esta1)lislied 
as  being  the  u.sual  course  of  business  ;  and  that 
the  title  of  E.,  as  bond  fide  assignee  for  value, 
(must  prevailover  any  claim  by  the  unpaid  vendors, 
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Coventry  v.  Gladstone.  37  L.  J.,  Ch.  ."O  :    L  R  4 
Eq.  493  ;  16  W.  R.  304. 

Sale  of  Cargo  to  include  Cost  Freight  and 
Insurance — Bill  of  Lading  indorsed  to  Purchaser 
— Transfer  of  Property  —  Charterparty.]— See 
Bt'laurier  v.  Wyllie,  XL  Charteuparty,  supra, 
col.  237,  ^ 

"War  Risk — Agreement  to  Insure.] — An  agree- 
ment for  purchase  of  a  cargo  of  oats  to  be 
shipped  by  the  -  Ems,"  a  German  ship,  at  Arch- 
angel, stipulated  that  the  seller  should  pay  "cost 
freight  and  insurance  to  London  or  the  east 
coast  of  Great  Britain  according  to  charter- 
party,  .  .  .  payment  to  be  made  in  London  on 
handing  invoice  and  in  exchange  for  shipping 
documents."  After  the  agreement  was  made  war 
between  France  and  Germany  was  declared  : — 
Held,  that  the  seller  was  bound  to  insure  against 
war  risk  ;  and  that  having  refused  to  do  sx),  the 
purchaser  was  entitled  to  rescind  the  contract. 
Birhett  v.  Bna/tolm,  10  Ct.  of  Sess.  Cas.  C4th  ser.) 
170. 

Delivery  Order  of  Cargo  to  arrive— Bankruptcy 
—Lien,]— On  the  20th  of  August,  1S57,  B.,  tlie 
senior  partner  of  a  firm  of  Bristol  merchants 
and  shipowners,  being  then  in  London,  delivered 
to  the  plaintiff,  for  valuable  consideration,  a 
delivery  order,  directing  D.,  one  of  the  partners 
of  B.,  then  at  Bristol,  in  whose  name  the  wharf- 
age business  of  B.'s  firm  at  Bristol  was  carrietl 
on,  to  deliver  to  the  order  of  the  plaintiff  "  fifty 
tons  of  palm  oil  out  of  the  first  of  our  ships 
wliich  shall  arrive,  whether  it  lie  the  '  Glenelg,' 
'  Arab,' '  i\Iary  Ann  B.,'  or  'Victory.'"  On  tlie 
following  day  the  Bristol  firm  suspended  pay- 
ment, and  their  affairs  were  wound  up,  under 
the  provisions  of  the  arrangement  clauses  of  the 
bankrupt  act,  by  deed  of  assignment,  dated 
the  8th  of  September,  1857,  of  which  the  defen- 
dants were  trustees.  The  ileed  provided  that 
no  creditor  having  a  specific  lion  or  security  for 
his  debt,  who  executed  the  deed,  sliould  be  pre- 
judiced as  to  his  securitj'.  Notice  of  delivery 
order  was  given  to  the  defendants  at  latest  on  the 
5th  of  September.  The  first  of  the  ships  named 
in  the  order  wliich  came  to  jiort  arrived  at  Bristol 
on  the  23rd  of  October,  1.^57;  but  of  her  cargo 
only  twenty-seven  tons  of  palm  oil  remained 
unaffected  by  contracts  for  sale,  entered  into  by 
B.'s  firm  before  the  date  of  the  delivery  order  : — 
Held,  that  the  delivery  order  was  an  assignment 
of  and  a  valid  security  upon  fifty  tons  of  palm 
oil,  tlu!  first  that  should  arrive  bclongiMg  to  tin; 
firm  of  B.  &  Co.,  in  the  ships  nanieil  in  I  lie  order. 
Jitii/nrr  v.  Jfmfurtl,  27  L.  J.,  Ch.  70S  ;  4  Jnr. 
(N.ti.)  703  ;  G  W.  R.  743. 

Quantity  Stated  in  Bill  of  Lading.] — Cpuu  u 
purchase  and  sale  of  corn  alloal,  made  hcfore  tiie 
arrival  in  England  of  the  slii|)piMg  documents, 
the  written  contract  was  in  form  '-for  the  pur- 
chase of  the  cargo  i)er  '  Prima  Donna,'  from 
I  bra  i  la,  now, at  Queenstown,as  it  stands,  consisting 
of  about  1,300 'luarters  Ibraila  inilian  corn,  at  lliu 
jirirc  of  3').<.  prr  imperial  rpiarler,  free  on  board, 
including  freight  and  insurance  to  a  safe  port  iti 
the  United  Kin,i;doiii  ;  the  quantity  to  be  taken 
from  the  bill  of  lading,  and  measure  calculated 
at  220  quarters  =  100  kilos.  Payment,  cash  on 
handing  shipping  documents."  Ujion  the  arrival, 
of  the  bill  of  lading,  it  was  found  U)  Ijc  ex|)ressed 
as  f<ir  a  shipment  at  Ibraila  of  "  l,G(i7  ([Uiirlera  ; 
quantity  and  quality  unknown  to  the  m.aster." 

18 


547 


SHIPPING— XV.  Cargo. 


548; 


Whereupon  the  vendee  paid  to  the  vendor  as  for 
l,('p(;7  (juarters,  deihictinjj  freight  on  tliat  number 
of  (]uarters  ;  but  on  delivery  it  was  found  that 
the  cargo  really  contained  only  1,614  quarters  : — 
Held,  that  the  construction  of  tlic  contract  was, 
that  it  was  a  sale  of  the  cargo,  whatever  it  might 
be,  at  a  ]n-ice  which  was  to  depend  upon  the 
amount  wiiich  should  be  found  stated  in  the 
bill  of  lading  wlien  it  should  come  to  hand,  and 
no:  upon  the  real  amount  of  corn  ;  that  the  pur- 
chaser took  the  chance  of  the  cargo  really  turning 
out  more  or  less  than  mentioned  in  the  bill  of 
lading  ;  and  that  he  could  not  recover  for  a  short 
deliver}'.  Coras  v.  Binqhiun.  2  El.  &;  111.  83G  ;  2 
C.  L.  R.  212  :  2B  L.  J.,'a  B.  2G  ;  18  Jur.  596. 
And  see  XIII.  Freight,  Immamicl  {Owners  of) 
V.  (ilenholiii,  ante,  col.  425. 

Adverse  Claimants  to  Cargo.] — See  XII.  Bill 
OF  Lading  ;  5,  Ixdousement,  Assignment 
AND  Transfer,  ante,  cols.  343,  seq. 

Payment — Tender  by  Vendor  of  One  of  a  Set 
of  Bills  of  Lading.] — ^Vhcre  by  the  terms  of  the 
contract  for  sale  of  goods  to  be  shipped,  payment 
is  to  be  made  in  exchange  for  bills  of  lading 
of  each  shipment,  the  purchaser  is  bound  to  pay 
when  a  duly  indorsed  bill  of  lading,  effectual  to 
pass  the  property  in  the  goods,  is  tendered  to  him, 
although  the  others  of  the  set  of  three  bills  of 
lading  are  not  tendered  or  accounted  for.  If  he 
refuses  to  pay  he  does  so  at  his  own  risk  as  to  the 
bill  of  lading  tendered  behig  effectual  or  not. 
Sanders  v.  Maclean,  52  L.  J.,  Q.  B.  481  ;  11  Q.  B.  D. 
:-?27  ;  49  L.  T.  402  ;  31  W.  R.  G98  ;  5  Asp.  M.  C. 
IGO— C.  A. 

Contract  to  Deliver  f.  o.  b.] — Semblc,  a  char- 
terer who  buys  goods  f.  o.  b.  is  liable  for  the  cost 
of  putting  them  on  board.  Glcngarroch  Iron  4' 
Steel  Co.  V.  Cooper,  22  Ct.  of  Sess.  Cas.  (4th  scr.)  G72. 

Sf.ccessive  Mortgages  of  Whaler's  Oil  Cargo 
— Pr  orities — Oil  Transhipped.] — The  owner  of 
a  vessel  made  a  mortgage  of  it  and  of  the  cargo 
in  liondon  to  A.,  whilst  the  vessel  was  on  a 
whaling  voyage  to  the  South  Seas,  subject  to  two 
}>rio.-  mortgages  thereof,  and  the  thiixl  mortgagee 
forthwith  gave  notice  of  his  mortgage  to  the  two 
])rior  incumbrancers.  The  master  of  the  vessel 
afterwards  putting  into  Sydney  transhipped  the 
oil  taken  in  the  voyage  to  another  vessel,  con- 
signed to  consignees  in  London,  who  honoured 
his  bill  of  excliange  on  them  upon  having  a  lien 
on  the  consignment.  The  mortgagor  induced  B. 
to  advance  him  1,000Z.  on  a  mortgage  of  the  cargo 
so  transhipped,  and  consigned  witliout  notice  of 
any  other  charge  thereon  except  the  lien  of  the 
consignee.  B.  gave  notice  of  his  mortgage  to  the 
consignee.  A.,  as  soon  as  he  knew  of  the  con- 
signment (but  subsequent  to  B."s  notice),  gave 
notice  to  the  consignee  of  the  mortgage  to  him  ; 
and  after  such  notice  the  consignee,  after  satis- 
fying his  own  lien,  paid  over  the  balance  of  the 
]iVoceeds  of  the  oil  to  B.  : — Held,  that  A.,  having 
done  all  he  could  do  towaids  possession,  was 
entitled  to  priority  over  B.  Fdlliam  v.  Clavh,  1 
Ue  G.  &  Sm.  307. 

OTitward  Bound  Cargo  —  Assignment  of.] — 

Where  there  is  an  assignment  of  an  outward 
bound  cargo,  it  is  a  complete  contract,  though 
the  cargo  is  not  delivered  to  the  a-ssignce.  Brown 
v.  Ilcathcote,  1  Atk.  IGO. 

Sale  of  Corn  shipped  in  good  Condition.] — 
Indian  corn,  shipped  at   Orfano  for  Cork,  sold 


itnder  an  agreement  that  it  "had  been  shippecT in 
good  and  merchantable  condition  "  : — Held,  the' 
sale  good,  though  the  corn  shipped  was  not  iru 
good  and  merchantable  condition  for  a  foreign, 
voyage.     Diehsvn  v.  Zlzinia,  10  C.  B.  602. 

Sale  of  Cargo — Passing  of  Property,] — B.  afc 

Bristol  sent  to  L.  at  Plynuiuth,  asking  for  samples 
of  Vjarley  and  for  an  offer  of  a  cargo.  L.  sent 
samjiles  offering  to  sell  400  or  500  (piarters  at  a 
specified  price,  f.  o.  b.,  at  Kingsbridge.  B. 
accepted  L.'s  offer,  and  L.  wrote  for  particulars 
of  the  vessel  to  be  sent,  in  order  to  insure.  L. 
sent  a  charterparty  of  the  vessel  made  out  in  L.'s. 
name.  The  vessel  was  loaded,  and  L.  received  from 
the  master  a  bill  of  lading  by  which  the  barley  was- 
deliverable  at  Bristol  to  order  of  L.  or  assigns  or» 
payment  of  freight.  Subsequently  L.  left  the  bill 
of  lading  unindorsed  and  invoice  at  B.'s  counting- 
house.  A  dispute  arose  as  to  the  quality  of  the- 
barley,  but  B.  did  not  refuse  to  accept  it.  B. 
tendered  the  price  of  the  barley  to  L.,  but  L. 
refused  to  accept  it,  took  away  tlie  bill  of  lading, 
and  endorsed  it  to  the  plaintiffs.  B.,  on  the- 
shij/s  arrival,  claimed  and  obtained  part  of  the- 
barley  ;  but  the  plaintiffs  claimed  and  obtained 
the  rest,  paying  freight : — Held,  in  trover,  that 
no  property  in  the  barley  passed  to  the  defendant,, 
and  that  the  [ilaintiffs  were  entitled  to  recover^ 
Wait  V.  Baiter,  2  Ex.  1. 

Mistaken  Shipment — Refusal  to  accept.] — The- 
plaintiff's,  at  New  York,  contracted  to  sell  andl 
deliver  1,000  quarters  of  wheat  to  the  defendants^ 
at  Bristol  u))on  the  terms  "cost,  freight,  ant2 
insurance."  By  mistake  they  shipped,  by  sailing; 
vessel,  a  cargo  of  2,000  quarters  of  wheat  to  K.  at 
Bristol.  They  also  forwarded  by  steamer  to  K. 
at  Bristol  a  bill  of  lading  and  policy  of  insurance: 
of  the  whole  cargo  of  wheat.  This  policy  was. 
"free  from  particular  average."  K.,  at  the 
request  of  the  plaintiffs,  accepted  a  bill  of 
exchange  drawn  upon  him  by  them  for  the  pricer 
of  the  2.0U0  quarters.  The  defendants  afterwards- 
refused  to  accept  the  1,000  quarters  from  K.  : — 
Held,  in  an  action  against  the  defendants  for  refus- 
ing to  accept  the  1,000  quarters,  that  the  plainliff.s- 
were  not  ready  and  willing  to  deliver  the  1,000> 
quarters  to  the  defendants  within  the  terms  of 
the  contract.  Hiehox  v.  Adams,  34  L.  T.  404  ;  S 
Asp.  M.  C.  142. 

Actions  for  Possession  of  Cargoes  in  England 
and  in  France — Election  as  to  Tribunal.] — An 

action  was  brought  in  tliis  country  by  an  English 
company  against  French  merchants  for  the 
delivery  of  the  cargoes  of  certain  shii)s  or.  in  the 
alternative,  for  damages  and  for  an  injunction  and 
a  leceiver.  When  the  action  was  brought  the 
ships  were  in  British  waters,  but  they  wore  after- 
wards removed,  by  order  of  the  defendants  to. 
French  waters,  and  the  defendants  had  taken 
possession  of  the  cargoes.  Proceedings  had  been 
instituted  by  the  plaintiffs  in  a  Fi-enoh  court  for 
recovery  of  the  cargoes.  The  English  action 
comprised  a  claim  for  the  cargo  of  one  ship  which 
was  net  claimed  in  the  French  action.  Motion 
by  the  defendants  that  the  plaintiffs  should  be 
ordered  to  elect  whether  they  would  proceed  in 
the  English  or  in  the  French  action  refused. 
Peruvian  Guano  Co.  v.  Boeltuwldt,  52  L.  J..  Ch. 
714  ;  23  Ch.  D.  225  ;  48  L.  T.  7  ;  31  W.  R.  851  ; 
5  Asp.  M.  C.  29— C.  A. 

Assignment  of  Cargo  —  Bankruptcy  —  Notice 
of  Assignment.]  —  On   November   11,  1857,  A. 
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assigned  to  B.  the  cargo  of  a  ship  belonging  to 
him,  and  then  supposed  to  be  about  tosaU  to 
England  from  Africa.  If  B.  had  sent  notice  to 
the  master  of  the  assignment,  it  would  have 
reached  him  before  February  12,  1858,  the  day 
on  which  the  ship  sailed.  B.  did  noc  send  notice 
untd  January  23,  1858,  and  the  notice  never 
reached  the  master.  On  April  14,  1858,  the  ship 
arrived,  and  the  master,  on  receiving  notice  of 
the  assignment,  delivered  the  cargo  to  B.,  notwith- 
standing notice  from  A."s  assignees  in  bankruptcy  : 
— Held,  that  B.  was  entitled  to  the  cargo.  Acra- 
man  v.  Bates,  2  El.  &  El.  456  ;  29  L.  J.,  Q.  B.  78  ; 
6  Jur.  (X.s.)  21)4  ;  1  L.  T.  322. 

Mortgage  of  Cargo— Notice— Eeputed  Owner- 
ship.] —  London  sub-mortgagees  of  shipments 
from  China  sent  by  the  next  mail  notice  of  the 
mortgage  to  the  persons  in  possession.  They 
became  bankrupt  before  the  notice  reached  its 
destination.  There  was  another  mail  route  by 
which  the  notice  might  have  arrived  earlier,  but 
not  before  the  bankruptcy:  —  Held,  the  notice 
was  sufficient  to  take  the  goods  out  of  the  mort- 
gagors' reputed  ownership.  Eclsall,  Ex  parte,  1 
De  G.  .352. 

Bankruptcy   of  Mortgagor  —  Order   and 

Disposition.] — Mortgagees  of  a  cargo  on  board  a 
ship  on  the  coast  of  Africa,  sent  no  notice  of  their 
.security  to  the  captain  for  two  months  after  the 
date  of  the  mortgage,  and  the  captain  received  no 
notice  until  the  mortgagor  was  bankrupt : — Held, 
that  there  was  a  prima  facie  case  for  an  applica- 
tion, ex  parte,  for  a  sale  of  the  cargo  as  being  in 
the  order  and  disposition  of  the  bankrupt.  Lucas, 
E,c  jMiie,  Gwycr,  In  re,  3  De  G.  &  J.  113. 

Eight  of  Holder  of  Bill  of  Lading— Mortgage.] 
—  Goods  which,  by  the  terms  of  tlie  l^ill  of 
lading,  have  been  carried  upon  a  ni)minal 
freight,  can  be  lawfully  demanded,  by  the  holder 
of  the  bill  of  lading,  on  payment  of  that  amount. 
Keith  V.  JBnirows,  40  L.  J.,  C.  P.  801  ;  2  A  pp. 
Cas.  63<i ;  37  L.  T.  2'Jl  ;  25  W.  R.  831  :  3  Asp. 
M.  C.  481— H.  L.  (E.) 

The  owner  of  a  ship  cannot,  by  his  subsequent 
acis,  give  to  his  mortgagees,  as  against  the  holder 
(if  a  bill  of  lading,  rights  different  from  those 
pns.-esseii  by  liimself  umler  it.     Ih. 

Bill  of  Lading — Pledge — Execution  Creditor — 
Ee-delivery  of  Goods  to  Pledger  Scotch  Law.]— 
Ill  the  law  of  Sfuil.-iinl,  as  in  Iln'  Ia\V(jt:  England, 
a  plc<lgee  may  deliver  the  goods  to  the  pledgor 
for  a  limileil  purjiose  without  thereby  losing  his 
]  ights  under  the  contractof  iilcdgc.  The  pledgees 
i)f  a  bill  of  lading  representing  a  specific  cargo 
were  under  contract  to  sell  a  larger  quantity  of 
goods  to  a  tliird  j)erson.  The  pledgees  returned 
the  bill  of  lading  to  the  jjledgors  to  obtain 
delivery  of  the  goods  ami  sell  on  (he  idedgces' 
behalf,  and  account  for  the  i)rocecd3  towards 
satisfaction  of  the  debt.  Held,  that  the  pledgees' 
security  wa.s  not  affected,  and  that  they  were 
entitled  to  the  i)rocccds  of  the  cargo,  as  against 
the  diligence  of  general  creditors  of  the  pledgors. 
ynrt/i  Western  JSank  v.  Poynter,  [IHy5]  A.  C 
fC  :  11  II.  73  ;  22  Ct.  of  Sess.  Cas.  (4tli  ser.)  1  — 
11.  L.  (He.) 

Eight  to  Goods  on  board  belonging  to  Bank- 
rupt Master — Shipowner   or  Assignees.]  —  D., 

cajitain  of  a  ship  bound   to  the  East  Indies.  ;uid  I  L.  J.  (O.8.)  Q.  B.  177 

owner  of  the  cabin  furniture,  deserts  the  ship  on  i      Where  S.  had  been  in  the   habit   of   making 
the  voyage  ;  the  command  is  taken  by  the  mate,  |  consignments  of  goods  to  the  plaintiff,  to  be  sold 
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who  is  confirmed  in  his  position  as  master  by  the 
owners.  On  the  voyage  home,  D.,  being  indebted 
to  the  owners,  authorises  them  in  writing  to  keep 
possession  of  the  furniture  on  the  ship's  arrival, 
as  security  for  their  debt.  The  ship  arrived  on 
December  5  ;  a  fiat  in  bankruptcv  against  D. 
issued  on  December  18  on  an  act  of"  bankruptcy 
cornmitied  on  December  2  :  — Held,  that  D.'s 
assignees  could  not  recover  in  trover  against  the 
shipowner  for  the  furniture.  Belcher  \.  Oldfield, 
8  Scott,  221  :  6  Bing.  (x.c.)  102  :  9  L.  J.,  C.  P. 
34  ;  3  Jur.  1194.  ^   ^        ^  '  '  • 

Sale  by  Court  of  Salved  Cargo.]  — See  The 
Kathleen,  infra,  col.  C70. 

12.  Action  for  Loss,  Detektion,  Damage 
OR  Kok-Delivery. 

a.  Parties. 

Consignor  or  Consignee.]— By  a  bill  of  lading, 
the  captain  undertook  to  deliver  goods  therein 
specified  for  the  consignor,  and  in  "his  name,  to 
the  consignee.  At  the  time  of  shipment  the 
consignee  had  no  property  whatever  in  thc^ 
goods  : — Held,  that  an  action  against  the  owner 
of  the  ship  for  damage  done  to  the  goods  by  their 
being  imperfectly  stowed  must  be  brought  in  the- 
name  of  the  consignor,  although  the  consignee 
had  insured  the  goods,  and  advanced  the  pre- 
miums of  insurance  before  the  ship  arrived.  Sfirr- 
gent  v.  Morris,  3  B.  &  Aid.  277  ;  22  E.  K.  382. 
See  also  The  Marathon,  infra,  col.  970. 

A  consignee  of  goods  has  such  a  right  of  pro- 
perty in  the  goods  consigned  to  him,  as  to  main- 
tain an  action  of  assumpsit  against  the  shipowner 
for  non-deliverv  of  the  goods.  Tronson  v.  JJeiit, 
8  Moore,  P.  C.  419. 

A.,  as  captain,  by  a  charterparty  between  him- 
self and  B.,  agreed  to  receive  a  cargo  from  the 
agents  and  assigns  of  B.,  and  B.  agreed  to  pro- 
cure the  same ;  A.,  having  received  a  carga 
aboard,  signed  a  bill  of  lading,  .stating  the  goods, 
to  have  been  shiii])e(l  by  oider  of  C,  and  to  bf 
delivered  to  his  order,  and  freight  to  be  \v,\\d 
according  to  the  charterparty.  In  an  action  for 
negligence  in  stowing  the  goods,  brought  by  C. 
against  A.,  held  that  C.  was  only  an  agent,  "and 
that  the  action  should  have  been  brought  in  the 
name  of  B.  Moorcs  v.  Ilojjjjer,  2  Bos.  &,  P.  (x.R.). 
411. 

Amount  of  Interest.]— A.,  a  resident  at  Naples, 
sent  an  oidur  to  M.  k  Co.,  iiardwaremen  at  llir- 
mingham,  to  (ksi)ateh  to  him  certain  goods,  on 
insurance  being  eifecteil.  Terms,  three  months' 
credit  from  the  time  of  arrival.  M.  &  Co.  having 
marked  the  i)ackage  with  A.'s  initiaN,  despatched 
the  goods  by  tlie  canal  to  Liverpool,  and  effected 
an  insurance  declaiing  the  inteicst  to  be  in  A. 
At  Liverpool  the  goods  were  delivered  by  tlic 
agent  of  M.  iV:  Co.  to  tiie  owner  of  a  vessel  boun(J 
to  Naples,  through  whose  negligence  they  wer(> 
damaged  : — Held,  that  the  property  in  the  goods 
vested  in  A.  as  soon  as  they  were  despatei)e<l 
from  Birmingham,  and  that,  the  terms  of  the 
order  did  not  make  the  arrival  of  the  goods  at 
Na]iles  a  condition  jirecedent  to  A.'s  liability  to 
pay  for  them,  and  that  he  might  therefore  ni:iin- 
tain  a7i  action  for  an  injury  done  to  the  goods 
through  the  negligence  of  the  shipowner.  Fra- 
f/a/io  v.  Loiif/,  4  B.  tc  C.  219  ;    6  D.  &  K.  283 ;    3 
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C71  account  of  the  former,  and  of  frequently 
drawing  bills  of  exchange  on  the  plaintiff,  in 
anticijiation  of  future  consignments  ;  and  on 
the  5th  of  .lannary  there  was  a  balance  due  to 
the  plaintiil  of  IS'M.  ;  and  on  the  6th,  S. 
shipped  goods  on  board  the  defendant's  vessel 
to  the  amount  of  5.1)26/.,  consigned  to  the  plain- 
tiff, sending  him  tlie  bill  of  lading  and  invoice, 
and  at  the  same  time  drew  a  bill  on  him  for 
500^.,  which  the  plaintifE  having  refused  to  accept, 
S.  indemnified  the  defendant,  who  thereupon 
relandcd  the  goods,  and  redelivered  them  to  S. : — 
Held,  that  the  plaintifE  might  sue  the  defendant 
for  the  non-delivery  of  the  goods,  as  he  had  at  all 
events  a  sufficient  qualified  interest  in  them  to 
enable  him  to  maintain  such  an  action.  Anderson 
Y.  Clarle,  2  Bing.  20. 

Parties   to  be   Sued  —  Negligence    of    Third 

Party.] — An  action  will  lie  by  the  owners  of  goods 
in  a  ship  against  the  owners  for  a  loss  occasioned 
by  the  ship's  striking  against  an  anchor  lying 
under  water  in  the  river  Trent,  without  a  buoy. 
Trent  and  Mersey  Navigations.  Wood,  3  Esp.  127  ; 
4  Dougl.  287  ;  1  TermEep.  28,  n. 

Master  or    Owner.] — A  separate  action 

cannot  be  maintained  against  the  master  and 
the  owner  of  a  ship  for  the  same  identical  cause 
of  action.  The  creditor  has  an  election  to  sue 
either  the  one  or  the  other  ;  but  he  cannot,  after 
he  has  sued  the  one  to  judgment,  maintain  another 
•action  against  the  other.  Priestley  v.  Fernie,  3 
H.  &  C.  S77  ;  34  L.  J..  Ex.  172  :  11  Jur.  (N.s.) 
.  813  :  13  L.  T.  208  ;  13  W.  R.  1089. 

Where  a  cargo  consisting  of  oranges  had  been 
materially  damaged  through  the  improper  con- 
•duct  of  the  captain,  who  was  also  a  part  owner 
of  the  vessel,  and  the  freighters  brought  an 
action  against  him  and  his  co-partners,  for  negli- 
-gence  in  the  conveyance  of  the  goods  : — Held, 
that  such  action  was  well  brought,  although  the 
captain  had  entered  into  a  charter-party  under 
seal  with  the  freighters,  by  which  he  engaged  to 
convey  the  cargo  to  its  port  of  destination  ;  it 
not  appearing  from  that  instrument  that  he 
possessed  any  other  character  or  interest  than 
that  of  commander  or  master.  Lesliey.  Wilson, 
■  6  Moore,  415  ;  3  Br.  &  B.  171  ;  23  E.  R.  605. 

Liability  of  Owner  or  Charterer  for  Loss  of 

Cargo.]  —  See   Jldimncull  Manufaetur  von  Carl 
Scheihler  v.  Furncss,  supra,  col.  297. 

Liability  of  Shipowner  for  Detention  of  Cargo 
by  Arrest  of  Bottomry  Bondholder.] — See  Ander- 
ston  Foundnj  Co.  v.  Law,  ante,  col.  210. 

Collision  —  Authority  of  Master  to  Sue  on 
Behalf  of  Cargo  Owner.] — The  master  of  a  ship 
that  has  been  in  collision  abroad  has  authority  on 
behalf  of  the  cargo  owners  to  institute  a  suit  in 
a  foreign  court  on  behalf  of  ship  and  cargo  owners 
against  the  other  ship.  The  Reinheek,  60  L.  T. 
209  ;  6  Asi).  M.  C.  366. 

Owner  of  Ships  Prima  Facie  Owner  of  Goods 
on  Board.] — As  against  a  wrongdoer,  the  owner 
of  a  ship  is  prima  facie  owner  of  the  goods  on 
board.  lirancker  v.  Molyneux,  3  Scott  (n.e.) 
332  ;  3  Man.  &  G.  84  ;  10  L.  J.,  C.  P.  310. 

Non-Delivery — Property  in  Consignee — Action 
by  Shipowner.] — If  a  eonsignor  of  goods  ma]<es  a 
sjjecial  C(jntract  with  the  shiijowner  as  to  the 
carriage  of  the  goods,  the  consignor  may  maintain 


an  action  for  their  loss,  though  the  goods  be  the 
property  of  the  consignee.  Dunlop  v.  Lamlert, 
6  CI.  &'F.  600. 

Shipowner  Estopped  from  Denying  that  Con- 
tract made  with  him.] — A  company  owned  a  line 
of  steamers  called  the  "  Monarch  Line,"  running 
between  New  York  and  London.  A.  was  in  the 
habit  of  shipping  goods  on  steamers  running  on 
this  line.  A.  shipped  goods  on  a  steamer  at  New 
York  and  received  a  bill  of  lading  made  out  in 
the  ordinary  form  given  by  the  company  for  goods 
shipped  on  their  steamers,  save  that  it  had  the 
words  "  extra  steamer "  added  after  the  words 
"  Monarch  Line  of  Steamships."  At  Londou  an 
overside  release  for  the  goods  was  signed  and 
given  by  the  company's  agent  to  A.,  and  the 
freight  received  by  them  from  A.  : — Held,  in  an 
action  by  A.  against  the  company  for  non-delivery 
of  the  goods  that  the  company  were  estopped 
from  saying  that  the  contract  of  shipment  was 
not  made  with  them.  Herman  v.  Rmjal  Exchange 
Shipping  Co.,  1  Cab.  &  E.  413.     Affirmed  in  C.  A. 

Ship    Demised  —  Supplementary    Action.]  — 

Action  for  loss  of  gootls  carried  in  tlefeiidaut's 
ship  ;  defence,  ship  demised  to  anotlier  ;  supple- 
mentary action  against  the  latter  ;  conjoinder  of 
actions  ;  issues  directed  in  both  actions.  London 
and  Caledonian  Marine  Insurance  Co.  N.London 
and  Edinburgh  Sliipplnq  Co.,  5  Ct.  of  Scss.  Cas. 
(3rd  ser.)  982. 

Charterer  or  Shipowner — Third  Party  Order.] 

— A  cargo  owner  sued  the  charterers  of  the  ship 
for  damage  to  cargo.  Defendants  applied  for 
leave  to  serve  a  third  party  notice  on  the  ship- 
owner, alleging  that  the  damage  was  caused  by 
the  unseaworthiness  of  the  ship.  Speller  v. 
Bristol  Steam.  Kaviqatioii  Co.,  50  L.  T.  419  ;  32 
W.  R.  670 ;  5  Asp.  M.  C.  228. 


b.  Proof  of  Receipt. 

What  is  Sufficient.] — -If  a  ship  is  chartered  for 
a  particular  voyage,  and  put  up  as  a  general  ship 
by  the  charterer,  it  is  not  enough,  to  make  the 
owners  liable  for  the  non-delivery  of  goods,  to 
shew  that  they  were  put  on  board  the  ship  to  be 
carried  on  this  voyage,  unless  it  is  proved  that 
they  were  received  on  board  by  some  person 
appointed  or  authorised  by  the  owners.  Mac- 
kenzie V.  Rowe,  2  Camp.  482. 

It  is  not  necessary,  in  order  to  render  a  ship- 
owner liable  for  the  loss  of  the  goods  of  a 
shipper,  that  the  goods  should  have  been  actually 
delivered  on  board  the  ship.  Rritish  Columiia 
and  Vancouver's  Islaiul  Spar,  LMinher  and  Saw 
Mill  Co.  V.  Neltleship,  37  L.  J.,  C.  P.  235  ;  L.  R. 
3  C.  P.  499  ;  18  L.  T.  291  ;  16  W.  R.  1046. 

Where  goods  are  to  be  carried  coastwise,  and 
the  usage  of  the  wharf  is  to  tleliver  them  on 
the  wharf  to  the  mate  of  the  ship  by  which  they 
are  to  be  carried  ;  if  they  are  delivered  to  the 
mate,  the  wharfinger's  responsi'oility  is  at  an  end, 
and  he  is  not  liable,  though  the  goods  are  lost 
from  the  wharf  before  they  are  shipj^ed.  Cohian 
V.  Bowne,  5  Esp.  41  ;  8  R.  R.  825. 

Shipowner  Estopped  from  Denying  Eeceipt.] 

— Sliipowncr  under  special  circumstances  not 
estopped  from  pjroving  non-shipment  of  cargo 
declared  by  bill  of  lading  signed  by  the  master 
to  liave  been  shipped.  Berltehi/  v.  Wafling,  7 
A.  &  E.  29  ;  2  N.  &  P.  178  ;  6  L.  J.,  K.  B.i^o. 
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c.  Proof  cf  Loss  or  Neg-ligence. 


In  TJnloadmg.] — Where  goods  were  landed 
according  to  the  custom  of  the  port  of  London, 
on  one  of  the  quays  of  the  Victoria  Dock,  and 
the  dock  comi>any  loaded  the  lighter,  and  it  was 
proved  that  although  all  the  bales  were  landed 
on  the  quay  one  of  them  was  lost  and  was  never 
put  upon  the  lighter  : — Held,  that  by  the  terms 
of  the  bill  of  lading,  "  goods  to  be  delivered  from 
the  shii)'s  deck,  where  the  ship's  responsibility 
shall  cease,"  the  shipowner's  liability  was  over, 
and  that  he  was  therefore  not  liable  for  the  non- 
deli  verv  of  the  missing  bale.  Pctrococltino  v. 
JJott.  4:5  L.  J.,  C.  P.  214  ;  L.  R.  9  C.  P.  355  ;  30 
L.  T.  840. 

Prima  facie  Evidence.] — In  an  action  aj^ainst 
the  owner  of  a  chartered  vessel  for  negligence,  in 
consequence  of  which  the  plaintiff's  goods  were 
lost,  the  non-arrival  of  the  ve.-sel  at  her  destined 
jiort  is  not  even  prima  facie  evidence  of  negli- 
gence.    Jioysoti  Y.  WilsoJi,  1  Stark.  236. 

Burden     of    Proof.] — See    Becliford  v. 

Clcrkc,  1  Keb.  830,  supra,  col.  332,  and  Cases^ 
infra,  cols.  555,  556. 

Loss  by  Perils  of  the  Sea — Negligence — 

Onus  of  Proof.]— [n  an  action  brought  byashijiper 
against  a  shipowner  for  damage  to  the  goods 
shii)pcd  under  a  bill  of  lading,  containing  the 
usual  exception  of  damage  or  loss  by  perils  of 
the  sea,  upon  the  shipowner  showing  that  the 
loss  was  within  the  exception,  the  onus  of  proving 
that  the  loss  was  occasioned  by  the  negligence 
of  the  shi[)owner's  servants  is  on  tlie  shipper  of 
the  goods.  Wilson  v.  The  Xantho,  supra,  col. 
329,  discussed.  The  Glendai-roch,  63  L.  J.,  Adm. 
89  ;  [1894]  P.  226  ;  6  R.  686  ;  70  L.  T.  344  ;  7 
Asp.  M.  C.  420— C.  A. 

Interrogatories.] — In  an  action  for  non- 
delivery of  caigo  the  defendant  admitted  non- 
delivcrj'',  alleging  that  delivery  was  prevented 

.  by  excepted  perils.  The  plaintiff  delivered  inter- 
rogatories for  the  purpose  of  shewing  that  the 
ship  sank  in  consequence  of  a  sea  cock  being 
negligently  left  open: — Held,  that  such  inter- 
rogatories were  not  admissible.  Grvmhvccht  v. 
Purry,  32  \V.  R.  558— C.  A.  Aflirming  49  L.  T. 
570;  5  Asp.  M.  C.  176. 

As  to  Condition  of  Goods.] — In  a  suit  against 
fihipiAvnciN  i'nr  diuijage  to  cargcj,  the  onus  is  upon 
the  sliijiper  to  shew  in  the  first  instance  tlial  the 
goods  were  sliipjicd  in  good  order  and  con(htiuu 
before  he  can  call  upon  the  shipowners  to  shew 
excuse  for  the  injury  done  to  the  goods.  The. 
PniKpcvino  Palaxso,  29  L.  T.  622  ;  2  Asp.  M.  C. 
158. 

Tlif  re  is  no  rule  of  law  by  which  the  consignee 
of  goods  under  a  bill  of  lading  stating  tlie  goods 
to  have  been  shipped  in  good  order  and  condi- 
tion, but  containing  the  wf)rds  "quanlity  and 
quality  unknown,"  is  bound  to  shew  that  I  lie 
goods  were  shipped  in  good  order  and  condition, 
or  fail  in  Ids  suit  against  the  sliipowni'r  fur 
damage  done  to  the  cargo  ;  but  failing  proof  of 
the  condition  of  tlic  cargo  when  shipped,  the 
consignee  is  bound  to  shew  that  the  tlamage 
whicii  it  sustained  is  traceable  to  causes  for 
which  the  shiiiowner  is  responsiVjle.  The  Ida, 
32  L.  T.  541  ;  2  Asp.  ]\I.  C.  551— P.  C.  And  gee 
Catscs,  ante,  col.  319  ct  seq. 


Stowing.] — In  an  action  against  the  projirie- 
tors  of  a  steam-vessel  to  recover  compensation 
for  damage  done  to  goods  sent  by  them  as 
carriers,  if,  on  the  whole,  it  is  left  in  doubt  what 
the  cause  of  the  injury  was,  or.  if  it  may  as  well 
be  attributable  to  perils  of  the  sea  as  to  negli- 
gence, the  plaintiff  cannot  recover  : — but  if  the 
perils  of  the  sea  require  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on  board 
than  was  bestowed  on  them,  that  will  be  negli- 
gence for  which  the  owners  of  the  vessel  will  be 
answerable.     Muddle  v.  Stride,  9  Car.  &;  P.  380. 

Management  of  Boiler.]— Where  damage  was 
done  to  the  t'argo  of  a  steam-vessel,  by  water 
escaping  through  the  pi]ic  of  a  steam  boiler,  in 
conseqirence  of  the  pipe  having  been  cracked  by 
frost  : — Held,  that  this  was  not  an  act  of  God, 
but  negligence  in  the  captain  in  filling  his  boiler 
before  the  time  of  heating  it,  although  it  was  the 
practice  to  fill  over-night  when  the  vessel  started 
in  the  morning.  Siordet  v.  JLiU.  4  Bine.  607  ; 
1  M.  &  P.  561  ;  6  L.  J.  (o.S.)  C.  P.  137  ;  29  R.  R. 
651. 

Delay  in  Taking  in  Stores.] — The  master, 
whilst  waiting  for  cargo,  omitted  to  take  in 
sufficient  stores  and  provisions  for  his  voyage, 
and  whilst  subsequenth^  taking  in  such  provi- 
sions and  stores  the  frost  set  in,  and  the  ship 
was  frozen  in  port,  and  detained  from  the 
beginning  of  October  until  the  breaking  up  of 
the  ice  in  the  ensuing  year : — Held,  that  the 
owners  of  the  ship  were  responsible  to  the  owners 
of  the  cargo  for  any  loss  accruing  from  such 
detention  ;  it  being,  by  maritime  law,  the  duty 
of  the  master  to  convey  the  cargo  to  its  port  of 
delivery  with  all  expedition  ;  and  if  by  neglect- 
ing to  avail  himself  of  all  fair  opportunity  the 
voyage  is  delayed,  and  damage  accrues  to  the 
owners  of  the  "cargo,  the  owners  of  the  ship  are 
liable  to  make  good  the  loss.  'The  Wilhclni.  14 
L.  T.  636. 

Incorrect  Entry  at  the  Excise.] — Where  a 
consignee  was  not  ready  to  receive  a  cargo  con- 
sisting of  rums,  and  the  owners  of  the  ship,  being 
desirous  to  get  her  cleareil,  unloaded  the  cargo, 
and  incoriectly  entered  it  at  the  excise,  in  con- 
sequence of  whi(;h  the  cargo  was  seized  : — Held,. 
that  the  shipowners  were  not  liable  to  the  con- 
signees for  the  non-delivery  of  the  cargo,  as  the 
bill  of  lading  did  not  proi)erlv  describe  the  same. 
Shirwell  v.  Shnplorh,  2  Ciiit.'  397. 

Seizure  of  Ooods  and  Acknowledgment  of 
Master.] — In  an  action  against  the  master  for 
nut  safely  conveying  goods  consigned  to  tlie 
phdntiffs  at  a  foreign  port  agreeably  to  ])il]s  of 
lading,  evidence  tliat  tlic  goods  wi'rc  seized  in 
another  foreign  Jxirt,  coupled  witli  a  lelliT  of 
the  master,  in  which  \\v  acknowledged  that  he 
was  accountal)le  for  the  goods,  agreeably  to  the 
(enor  of  tlic  bills  of  lading,  is  sulliciciit  to 
warrant  the  jury  in  (inding  for  the  plaintiff-'. 
Ciille/i  v.  MdeAljilne,  2  Stark.  552. 

Mate's  Receipts.] — The  plaintiff  having  ver- 
lialiy  chartered  a  ship  to  carry  iron  from  Glas- 
gow to  Swansea,  the  ship  was  loadeil  with  iron 
brought  by  tlie  plaiutilf  from  W.  &  Co.  The 
iron  was  weighed  by  liic  agents  of  W.  &  Co.,  to 
whom  tlie  male  gave  a  receipt  signed  by  him  for 
330  tons,  but  there  was  no  bill  of  lading.  On 
delivery   at  Swansea,  the  quantity  of  iron  was 
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discovered  to  be  326 J  tons  only,  but  the  mate 
deposed,  and  was  not  contradicted,  to  the  delivery 
uf  all  that  had  been  shipped.  The  plaintiff 
having  paid  on  the  full  amount  of  330  tons  to 
"\V.  &  Co.,  who  refused  to  i-epay  them  the  differ- 
ence, sued  the  shipowner  for  short  delivery  : — 
Held,  that  there  was  no  evidence  of  negligence 
in  the  shipowner,  and  that  if  there  had  been,  it 
would  not  1)0  negligence  causing  loss  to  the 
plaintiff.     Hiddiiljjh  v.  lihig/iam,  30  L.  T.  30. 

Short  Delivery  of  Cargo  by   Porters   in  the 

Mersey  Docks.] — The  Mersey  Docks  Acts  Con- 
solidation Act,  1858,  s.  36,  making  the  master 
porters,  appointed  under  that  act  to  discharge 
cargoes  in  the  Mersey  Docks,  responsible  for  any 
loss,  damage,  or  injury  sustained  by  the  cargoes 
discharged  by  them  during  the  receiving,  weigh- 
ing, and  loading  off  by  the  master  porters  or 
their  servants,  does  not  in  any  way  discharge 
the  shipowner  from  his  liability  existing  before 
he  delivers  to  the  master  porter,  and  his  respon- 
sibility for  short  delivery  remains  unaffected  by 
the  act.  21ie  EmlUeii  Marie,  -14  L.  J..  Adm.  9  ; 
32  L.  T.  43.5. 

Defence— Ship  and  Goods  Arrested  for  Bot- 
tomry— Master  Carrying  on  Goods  without 
Authority.]- — Held,  that  to  a  count  upon  a  bill  of 
lading  for  non-delivery,  a  plea,  alleging  that  the 
injury  and  damage  could  not  be  repaired,  so  as 
to  enable  the  ship  to  proceed  to  its  destination, 
■except  at  a  cost  exceeding  what  would  be  the 
value  of  the  ship,  after  her  repair,  on  her  arrival, 
and  that  no  prudent  owner  would  have  incurred 
the  expense  ;  and  that  the  master  acted  impru- 
dently, and  without  authority  from  the  defen- 
dant ;  and  that  the  defendant  never  had  the 
control  of  the  goods  after  the  arrival  of  the  vessel 
at  the  port  of  its  destination,  was  bad  after  ver- 
dict. Benson  v.  Duncan,  3  Ex.  644  ;  IS  L.  J., 
Ex.  169  ;  14  Jur.  218. 

Admiralty  Action — Damage  to  Cargo — Tort  or 

Contract.] — Oil-cake,  which  the  master  had  agreed 
to  deliver  in  good  order  and  condition,  was 
stowed  with  hogsheads  of  tobacco,  oaken  staves 
being  placed  between  them,  and  the  oil-cake 
was  damaged  on  the  voyage  : — Held,  that  the 
damage,  however  caused,  was  occasioned  by  the 
negligence  or  misconduct,  as  well  as  by  the 
breach  of  contract,  of  the  shipowner  and  his 
servants.  Tlie  Fiql'ia  Maqglnre,  37  L.  J.,  Adm. 
52  ;  L.  R.  2  A.  &  E.  106  ;  18  L.  T.  532. 

Damage    to    Cargo  by   Sea  Water — Onus   of 

Proof.] — Wliere  cargo  shi[)})eil  in  good  condi- 
tion is  delivered  damaged  by  sea  water,  the 
burden  of  proof  is  in  the  first  instance  on  the 
shipowner  to  shew  that  he  met  with  weather 
sutticient  to  cause  the  damage  ;  the  burden  then 
shifts  to  the  cargo  owner  to  shew  that  the 
damage  was  by  fault  of  the  shipowner  or  his 
servants  and  not  by  weather.  Williams  v. 
Duhhie,  10  Ct.  of  Sess.  Cas.  (4th  ser.)  982. 

Short    Delivery  —  Burden    of   Proof.]  —  The 

master  of  a  ship  has  no  authority  to  grant  bills  of 
lading  for  goods  which  were  not  put  on  board  his 
vessel ;  but  when  he  si.gns  a  bill  acknowledging 
the  receipt  of  a  specific  quantity  of  goods,  the 
shipowner  is  bound  to  deliver  the  full  amount 
specified  unless  he  can  show  that  the  whole  or 
some  part  of  it  was  in  fact  not  shipped.  Smith 
V.  Bcduvin  Steam  .yavi/jaticu  Co.,  (u)  L.  J.,  P.  C. 
8  ;  [1896]  A.  C.  70— H.  L.  (Sc.) 


"Where  the  quantity  of  goods  delivered  is  less 
than  that  stated  in  the  bill  of  lading,  the  burden 
of  proving  that  the  ciuantity  stated  in  the  bill  of 
lading  was  not  in  fact  shipjied  is  on  the  shii)- 
owner.  Horsleij  v.  Grlmoml,  21  Ct.  of  Sess.  Cas. 
(4th  ser.)  410  ;  and  sec  Cases  supra,  cols.  552,  553, 
as  to  burden  of  proof. 

Negligence  of  Crew — Burden  of  Proof.] — An 

organ  was  shijjped  under  a  bill  of  lading, 
marked,  "  At  owner's  risk,"  and  under  printed 
sailing  bills  which  exempted  the  shipowner  from 
liability  for  loss  or  damage  on  boanl  ship,  or  at 
or  after  landing,  or  by  negligence,  default,  or  error 
in  judgment  of  the  crew.  The  organ  was 
destroyed  by  falling  into  the  hold  whilst  being 
landed ;  and  the  facts  proved  were  consistent 
with  negligence  in  the  crew  or  accident : — Held, 
that  the  shipowners  were  not  liable  for  the  loss. 
Wood  V.  Bums,  20  Ct.  of  Sess.  Cas.  (4th  ser.)  602. 

Cargo  in  Bags — Duty  to  Deliver  in  Bags  as 
signed  for  in  Bill  of  Lading.] — By  signing  bills 
of  lading  for  cargo  in  bags,  the  shipmaster 
becomes  bound  to  deliver  the  same  bags  with 
their  contents  ;  and,  if  not,  the  burden  is  on  him 
to  shew  that  he  has  delivered  the  contents,  and 
that  the  bags  were  rotten  without  negligence  on 
his  part.  Shnnhland  v.  Athya,  3  Ct.  of  Sess.  Cas. 
(3rd  ser.)  810. 

Cargo  incapable  of  Indentification  —  Non- 
delivery.]— Semble,  per  Lord  Russell  of  Killowen, 
that  where  in  the  shipment  of  cotton  some  of  the 
bales  become  unidentifiable,  the  several  owners 
of  the  cotton  become,  in  point  of  law,  owners  in 
common  of  the  bales  in  proportion  to  their 
respective  interests,  and  in  an  action  by  a 
single  owner  the  shipowner  can  only  attribute 
such  proportion  in  answer  to  a  claim  for  non- 
delivery. Sniurthwaite  v.  Ilannaif,  63  L.  J., 
Q.  B.  737  :  [1894]  A.  C.  494  ;  6  R.  299  :  71  L.  T. 
157;  43W.R.113;  7  Asp.M.  C.485— H.  L.  (E.) 

Foreign  Bill  of  Lading — Proof  as  to  Quantity 
of  Cargo.] — Xlll.  Ekeight  ;  3.  Payment  ;  e. 
Rate  and  Amount,  Immanuel  (^Owners')  v. 
Bcnlwlm,  supra,  col.  425. 

Extent  of  Liability  when  Ship  Sold — Value 
of  Ship  and  Freight.] — In  an  action  against  an 
owner  to  recover  damages,  in  consec^uence  of 
the  loss  of  goods  laden  on  board  his  ship,  the 
extent  to  which  he  is  liable,  where  the  com- 
pletion of  the  voyage  was  prevented  by  the 
improper  sale  of  the  ship,  is  her  value  at  the 
time  of  such  sale,  and  the  amount  of  freight  she 
would  have  earned  had  she  completed  her  voyage, 
and  not  the  amount  of  freight  as  calculated  at 
the  time  of  its  commencement.  Cannan  v. 
3Ieahvrn,  2  Moore,  633  ;  1  Bing.  465  ;  1  L.  J. 
(o.s.)  C.  P.  84. 

Loss  of  Part  of  Goods — Deterioration  of  Best.] 
— In  the  absence  of  notice  of  the  consequences 
which  will  ensue  from  a  part  of  goods  shipped 
being  lost,  and  of  any  contract  express  or  implied 
to  be  answerable  for  such  consequences,  the 
shipper  of  such  goods,  on  a  part  being  lost,  is, 
over  and  beyond  the  sum  necessary  to  replace  it, 
only  entitled  as  for  the  delay  to  receive  interest 
on  the  said  sum  till  payment,  even  though  the 
rest  of  the  goods  has  been  rendered  useless  till 
the  portion  lost  was  replaced.  British  Cuhimlna 
and  Vancouver's  Island  Spar,  Lumber  and  Saw 
Mill  Co.  V.  Kettlrship,  37  L.  J.,  C.  P.  235  :  L.  R. 
3  C.  P.  499  ;  18  L.  T.  291,  601  ;  16  W.  R.  1046. 
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Insurance  Policy.] — Where  goods  destined  to 
a,  foreign  port  are  captured  in  consequence  of  a 
deviation,  the  owners  of  the  goods  are  entitled  to 
recover  from  the  o\^^lers  of  the  ship  only  the 
prime  cost  of  the  goods,  together  with  the  ship- 
ping charges,  and  not  the  expense  of  eiiecting  a 
policy  of  insurance  iipon  them,  without  direct 
proof  that  the  goods,  at  the  time  of  the  loss, 
■were  enhanced  in  value  beyond  their  first  price, 
to  the  amount  sought  to  be  recovered  for  insur- 
ance.    Parker  v.  James,  4  Camp.  112. 

Neglect  to  obtain  Possession.] — Through  the 
negligence  of  a  pilot,  not  compulsorily  taken,  a 
vessel  got  aground  in  the  course  of  the  voyage, 
and  part  of  tlie  cargo  (rice)  was  thereby  damaged, 
and  other  parts  it  became  necessary  to  throw 
•overboard.  The  vessel  subsequently  put  into 
the  Mauritius  for  repairs,  where  the  damaged 
portion  was  sold.  On  the  arrival  of  the  vessel 
at  her  port  of  discharge,  the  master,  who  was 
under  the  circumstances  entitled  to  land  and 
warehouse  the  cargo,  neglected  to  cause  it  to  be 
assorted,  and  also  wrong'fuUy  refused  delivery  to 
the  consignee  : — Held,  that  the  consignee  was 
entitled  to  damages  for  the  goods  jettisoned ; 
for  the  goods  sold  at  the  Mauritius  ;  for  the  non- 
assortment  of  the  cargo  at  Liverpool ;  and  for 
the  loss  of  interest  occasioned  by  the  wrongful 
-withholding  of  the  cargo.  In  estimating  the 
•damages  for  non-delivery  of  cargo,  the  court  will 
not  take  into  account  that  the  consignee  might 
have  prevented  some  damage  if  he  had  availed 
himself  of  25  &  26  Vict.  c.  63,  ss.  70,  71,  to 
obtain  possession  of  his  cargo  ;  that  privilege 
being  conditional  upon  the  consignee  depositing 
with  the  wharfinger  the  full  amount  claimed  by 
the  master.  The  Kurwuij,  12  L.  T.  57;  13 
W.  R.  296. 

Wrongful  Detention  of  Cargoes— Hight  of 
Wrongdoer  to  be  reimbursed  Freight  and  Landing 
charges.] — In  an  action  by  the  plaintiffs  claiming 
as  consignees  named  in  a  bill  of  lading  of  certain 
•cargoes  and  damages  for  detention,  the  defen- 
<lants,  who  claimed  the  goods  under  a  contract 
-with  the  consignor,  were  allowed  to  receive  and 
hold  the  goods  pending  trial,  under  a  consent 
order,  without  prejudice.  Ten  mf)nths  later  a 
receiver  was  appf)intcd.  The  court  subsequently 
held  tliat  the  plaintiffs  were  entitled  to  the 
cargoes,  and  directed  an  inquiry  as  to  damnges, 
refusing  to  allow  the  defendants  freight  and 
landing  charges  paid  by  them.  On  appeal  to  the 
house  of  lords  the  freight  and  landing  cliargcs 
■were  allowed  to  the  ckfemlants,  no  order  being 
made  as  to  the  terms  of  the  inquiry.  The  cliief 
•clerk  awarded  damages  as  for  wrongful  detention 
from  the  arrival  of  the  cargoes  until  tlie  decree 
of  the  court.  Upon  summons  to  vary  the  ecrtiti- 
<;ate  it  was  held  tliat  the  wrongful  detention  was 
from  the  arrival  of  eacli  cargo  to  tlie  appoint- 
ment of  the  receiver  ;  jicr  Lords  Watsun  and  Miic- 
naghten — on  general  iirincii)les,  notwitlislaiiding 
the  wrongful  detention  by  them,  the  defendants 
-were  entitled  to  be  reimbursed  freight  and  land- 
dng  charges.  Prruvhin  (riiano  Co.  v.  J)rrijfii.i,  61 
L.  J.,  Ch.  7-1'J  :  [18ii2]  A.  C  16G  ;  66  L.  T.  536  ; 
7  Asp.  M.  C.  22.J— K.  L.  (E.) 

d.  Damagres. 

market  Value— Price.]— The  dcfomlnnts,  by 
charterparfy,  agreed  with  tlie  plaintiff  that  their 
fchip  should',  <it  a  spccilied  time,  load  1,3UU  tons 


of  coal  in  the  river  Tync,  to  be  carried  to  Ha-re 
for  the  plaintiff.  They  broke  their  contract, 
and  the  plaintiff  had,  in  consequence,  first,  to 
hire  other  vessels  at  an  advanced  freight,  .ind, 
secondly,  to  buy  1,300  tons  of  coal  at  an  enhanced 
price.  He  was  unable,  according  to  the  custom 
of  the  colliery  trade  in  the  Tyne,  to  secure  a 
cargo  imtil  he  had  chartered  vessels  to  carry  it. 
The  plaintiffs  having  sued  the  defendants  in 
respect  of  both  these  heads  of  damage,  they 
admitted  their  liability  to  pay  the  advanced 
freight,  but  denied  that  they  were  liable  for  the 
enhanced  price  of  the  coal.  At  the  trial  the  rise 
in  price  at  the  pit's  mouth  was  not  disputed  ; 
but  it  was  not  directly  proved  that  there  had 
been  an  equivalent  rise  at  Havre  : — Held,  that 
the  fact  of  the  plaintiffs  having  paid  the  addi- 
tional price  was  prima  facie  evidence  of  damage 
to  that  extent,  and  entitled  him,  in  the  absence 
of  evidence  to  the  contrary,  to  recover.  Featlier- 
ston  V.  Wilkinson,  •i2  L.  J.,  Ex.  78  ;  L.  R.  8  Ex. 
122  ;  28  L.  T.  448  ;  21  W.  R.  422  ;  2  Asp.  M.  C. 
31. 

Loss  of  Market,]  —  The  carriage  of  goods 
by  ship  on  a  long  voyage  is  entirely  different 
from  the  carriage  of  goods  by  railway,  when 
they  may  be  expected  to  arrive  on  a  particidar 
day  or  for  a  particular  market,  and  loss  of 
market  on  such  a  voyage  cannot  (in  the 
absence  of  express  stipulation)  be  said  to  have 
been  within  the  contemplation  of  both  parties 
at  the  time  of  making  the  contract  so  as  to  be 
recoverable  as  damages  in  case  of  delay  in  the 
carriage.  The  Parana,  2  P.  D.  118  ;  315  L.  T. 
388  ;  25  W.  R.  506  ;  3  Asp.  M.  C.  3i)'J— C.  A. 

The  assignee  of  a  cargo  of  hemp  and  other 
goods  instituted  a  cause  under  s.  6  of  the  Ad- 
miralty Court  Act,  1861  (24  Vict.  c.  10),  against 
a  British  ship,  ami  claimed  to  recover  damage 
for  a  breach  of  contract  resulting  from  unreason- 
aljle  delay  in  the  carriage  of  tlie  goods.  Tlie 
shipowner  admitted  his  liability,  and  the  .amount 
of  ilamage  was  referred  to  the  registrar,  assisted 
bv  merchants,  to  report  upon.  The  registrar 
found  that  there  had  been  a  fall  in  the  market 
value  of  the  hemp  between  the  date  wlien  the 
ship  ought  to  have  delivered  her  cargo  and  the 
date  wlien  the  delivery  actually  took  place,  and 
reported  that  the  ])laiiitiff  was  entitled  as  com- 
pensation for  tliedehiy  to  interest  at  5/.  percent, 
on  the  invoice  value  of  the  hemp,  but  not  to  any 
further  com])ensalion  for  loss  of  market.  On 
apitcal  to  the  judge  of  the  admiralty  division  : 
—  Held,  that  the  registrar  was  wrong,  and  tliat 
the  projicr  measure  of  damage  was  the  difference 
between  the  market  value  of  the  \u'm\)  when  it 
was  delivered  and  when  it  ought  to  have  been 
delivered  ;  but,  on  appeal  to  the  court  of  appeal  : 
—Held,  that  the  registrar's  decision  must  bo 
restored,  and  tliat  the  plaintiff  was  not  entitled 
to  any  claim  for  loss  of  market.     Ih. 

The  defeiiilaiit,  the  master  of  the  steamer 
"  Carbis  l?ay,"  lying  at  Wilmington,  signed  bills 
of  lading  for  -lOo  bales  of  cotton  "shipped  on 
board  the  '  Carbis  ]?ay '  "  for  Liverpool.  In  con- 
sequence  of  insuflicicnt  room  only  10.")  bales  could 
be  shipped,  and  the  dcf<'iidaiit  directed  the 
remaining  235  bales  to  lie  shippc<l  on  board  the 
steamer  "  Wylo,"  then  lying  in  the  same  port, 
bound  for  Liverpool.  The  '•  Carbis  I'.ay  "  arrived 
at  Liverpool  on  tl:e  26ih  of  October,  and  the 
"  Wvlo  '■  on  the  2'.)th  of  t)ctober,  and  both  cargoes 
were  delivered  to  the  plaintiffs,  who  were  indor- 
sees of  the  bills  of  lading.     Between  the  26th  and 
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the  20tli  of  October  a  fall  in  the  jiricc  of  cotton 
took  ]>lace.  and  the  plaint iiYs  sued  the  defendant 
for  tlie  loss  thereby  occasioned  : — Held,  that  on 
,the  SOth  of  October  the  plaintiffs  had  a  rijrht  of 
I  action  against  the  defendant  for  non-delivery, 
'that  the  measure  of  damages  was  the  market 
price  of  cotton  on  that  day,  and  that  the  subse- 
quent delivery  of  the  cotton  ex  "Wjdo"  could 
only  be  taken  into  account  in  reduction  of 
damages.  Smith  v.  Tr/'qarthim,  56  L.  J.,  Q.  B. 
437 ;  57  L.  T.  58  ;  35  W.  K.  GU5  ;  G  Asp.  M.  C. 
137. 

Cargo  damaged  by  TJnssawortMness  of  Ship 
—  Limitation  of  Liability.] — A  ship  loaded 
with  beans,  whilst  in  dock  befoi-e  sailing,  was 
damaged  in  a  gale,  started  a  plank  and  wetted 
some  of  the  beans  ;  and  there  was  delay  in 
carying  the  rest  of  the  beans  to  their  destination. 
The  market  for  the  beans  was  lost  and  they  were 
sold  at  a  lower  I'ate.  The  jury  found  that  the 
ship  was  unseaworthy,  and  gave  damages  for  the 
wetting  of  the  beans  and  for  loss  of  market. 
New  trial  applied  for  and  refused.  Eule  nisi  to 
reduce  the  damages  to  the  amount  limited  by 
53  Geo.  3,  c.  159,  s.  1.   Christies. Trott,  2  W.  K.  15. 

Advanced  Freight  insured — Subrogation  of 
Insurer  to  Eights  of  Assured.] — Goods  were 
shippeil  b}-  the  ))laintili's  on  the  ilefendants'  ship 
uiuler  a  charterparty,  which  provided  that  if 
]e:[uired  the  whole  freight  should  be  advanced 
subject  to  a  deduction  for  interest  and  insurance. 
The  freight  was  paid  in  advance,  and  the  amount 
was  insured.  The  charterers  sold  the  goods  to 
the  plaintiffs  at  a  price  covering  cost,  freight, 
and  insurance.  The  cargo  was  lost  by  the  negli- 
gence of  the  defendants.  In  an  action  for  the 
loss  of  the  goods  : — Held,  that  the  plaintiffs 
were  entitled  to  recover  as  part  of  the  damages 
sustained  by  them  the  amount  of  the  advanced 
freight,  which  was  included  in  the  price  paid  by 
them  for  the  goods,  for  the  iusurei's  of  the  freight 
who  had  indenmitied  the  plaintiffs  were  entitled 
to  be  subrogated  to  the  rights  of  the  plaintiffs 
in  respect  of  the  advanced  freight,  and  to  have 
the  action  maintained  for  their  benefit  for 
the  amount  insured,  as  it  would,  but  for  the 
insurance,  have  formed  part  of  the  damages  to 
which  the  jjlaintiffs  would  have  been  entitled. 
Dufonvcct  V.  ULsJioj),  50  L.  J.,  Q.  B.  4'J7  ;  18 
y.  B.  D.  373  ;  5G  L.  T.  G33  ;  6  Asp.  M.  C.  lO'J. 

Eight  of  Owner  of  Cargo  to  recover  Salvage 
Expenses  from  Shipowner.]  —  The  plaintiff's 
under  a  cliartei|)arty  shi[jped  a  large  quantity  of 
lye  on  board  one  of  the  defendants'  ships,  to  be 
carried  from  the  port  of  T.  to  the  port  of  A. 
Owing  to  the  negligent  navigation  of  the  defen- 
dants' servants  the  ship  was  cast  ashore,  and  a 
large  quantity  of  the  rye  was  lost ;  but  a  con- 
siderable quantity  was  saved  by  the  salvage 
association,  who  were  employed  by  the  under- 
writers of  the  cargo  with  the  assent  of  the  defen- 
dants. The  average  statement  was  prepared, 
and  the  sum  assessed  was  agreed  to  by  the  plain- 
tiffs, and  the  salvage  association  were  paid  by 
the  underwriters  the  expenses  claimed  by  them. 
The  plaintiffs  brought  their  action  to  recover  the 
amount  of  the  salvage  ex]ienses  so  paid  by  the 
underwriters.  The  plaintiffs  recovered  a  verdict 
for  an  amount  to  be  settled  out  of  court.  The 
rjuestion  of  law  involved  in  the  case  was  reserved 
for  further  consideration.  The  defendants  con- 
tended that   ihcy  were  not   liable  because   the 


plaintiffs  themselves  had  not  paid  the  expenses, 
and  the  payment  under  the  circumstances  was- 
voluntary  : — Held,  that  the  plantiffs  were' 
entitled  to  recover  the  amount  of  the  salvage- 
expenses,  as,  without  their  being  incurred,  the- 
remainder  of  the  cargo  could  not  have  been  sent 
to  it  destination,  which  was  for  the  benefit  of 
the  defendants,  and  that  the  payment  under  the 
circumstances  was  not  voluntary.  Scaraniango! 
v.  Marquand,  53  L.  T.  810  ;  5  Asp.  M.  C.  50G — 
C.  A.     Affirming  1  Cab.  &  E.  500. 

Circumstances  peculiar  to  Plaintiff— Advanced^ 
Freight  "  subject  to  Insurance."] — The  plaintiffs- 
having  sold  the  cargo  •'  to  arrive,"  at  a  price  less- 
than  the  market  value  of  the  goods  at  the  portofc 
discharge  at  the  time  when  the  cargo- should  have 
arrived  : — Held,  that  in  estimating  the  damages- 
such  market  value  must  be  looked  to.  and  not  thi 
price  at  which  the  plaintiffs  had  sold  the  cargo.. 
The  charterparty  provided  that  sufficient  cash  for 
ship's  disbursements  should  be  advanced,  if 
required,  to  the  captain  by  the  charterers  on; 
account  of  freight,  subject  to  insurance  only. 
The  plaintiffs  having  advanced  sums  for  ship's- 
disbursements  on  account  of  freight  as  provided) 
for  in  the  charterparty  : — Held,  that,  in  estimating- 
the  damages  for  non-delivery  of  the  cargo,  only 
the  unpaid  freight  must  be  deducted  from  the- 
market  value  of  the  goods,  not  the  advanced 
freight  as  well.  RodocanacM  v.  Milbvrn,  5&- 
L.  J.,  Q.  B.  202  ;  18  Q.  B.  D.  67  ;  56  L.  T.  591  ;. 
35  W.  R.  241 ;  6  Asp.  M.  C.  100— C.  A. 

Collision  —  Both  Ships  to  Blame  —  Damage 
to  Cargo.] — The  admiralty  court  rule  that  io. 
cases  of  collision  the  damages  are  to  be  equally 
divided  where  both  ships  are  to  blame,  does  not 
apply  to  actions  for  breach  of  contract  of  carriage- 
brought  by  owners  of  cargo  against  the  carrying: 
ship  to  recover  damages  for  loss  of,  or  injury  to,, 
their  goods,  and  hence  the  plaintiffs  in  such* 
actions  are  entitled  to  recover  their  full  damages- 
from  the  owners  of  the  carrying  ship.  The- 
Bushire,  52  L.  T.  740  ;  5  Asp.  M.  C.  416. 

Transhipment  —  Loss    by    Perils    not- 

previously  excepted — ^Limitation   Action.] — A 

cargo  was  shipped  by  the  plaintiff  on  thc: 
defendants'  vessel  under  a  charterparty  and  bill 
of  lading,  not  excepting  the  negligence  of  the- 
master  and  crew.  During  the  voyage,  and-, 
through  the  negligence  of  the  masters  and  crews- 
of  both  ships,  the  vessel  came  into  collision  with, 
another,  and  was  so  much  damaged  as  to  render- 
it  necessary  to  discharge  her  cargo  at  a  port  of 
refuge,  and,  after  temporary  repairs,  to  complete 
the  voyage  in  ballast.  The  master  transhipped 
the  cargo  with  the  knowledge,  but  without  the- 
assent  or  dissent  of  the  i)lain tiff,  into  three  other 
vessels,  under  bills  of  lading  excepting  the  negli- 
gence of  the  masters  and  crews.  Two  of  these- 
vessels  with  their  cargoes  were,  through  the^ 
negligence  of  their  masters  and  crews,  lost  before 
reaching  the  port  of  discharge.  The  defendants- 
obtained  a  decree  limiting  their  liability  arising 
out  of  the  collision  to  8/.  per  ton,  and  the  pro- 
ceeds were  distributed  to  the  claimants,  of  whom, 
the,  plaintiff  was  not  one.  In  an  action  fw  non-  . 
delivery  of  the  portion  of  the  cargo  lost :— Held,. 
that  .the  defendants  were  liable  ;  for  the  loss- 
did  not  arise  from  an  excepted  peril,  and  the- 
transhipment,  though  justifiable,  was  for  the 
purpose  of  earning  the  freight  under  the  cliarter- 
party  ;  and  that  the  judgment  in  tlic^  limitation; 
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action  was  no  bar  to  the  present  claim,  as  the 
loss  of  the  portion  of  the  cargo,  the  subject  of 
this  action,  was  not  caused  by  the  collision  in 
respect  of  which  the  defendants  had  limited 
their  liability.  The  Bernina,  56  L.  J.,  Adm.  38  ; 
12  P.  D.  36  ;  56  L.  T.  450  ;  35  W.  R.  21i  ;  6  Asp. 
M.  C.  112. 

Ship  Bound  for  Performance  of  Charterparty 
— Extent  of  Owners'  Liability.]  — See  Anon., 
Cases  in  Cli.,  pt.  2,  23S  ;  supra,  col.  207. 

13.  LiEX  ox  Cargo. 

By  Indorsees  of  Bill  drawn  against  Cargo.] — 
B.  consigned  a  cargo  of  maize  to  0.  k,  Co.,  for 
sale  by  them  on  a  joint  speculation  of  himself 
and  them,  and  he  drew  upon  them  against  the 
cargo  six  bills  of  exchange  for  sums  amounting 
to  1.500/.  He  wrote  them  a  letter  advising  them 
of  the  bills  and  sent  them  the  biU  of  lading  of 
the  cargo,  and  asked  them  to  protect  the  bills  on 
presentation.  They  replied  that  they  would  do 
so.  The  bills  of  exchange  were  on  the  face  of 
them  expressed  to  be  on  account  of  the  cargo.  B. 
afterwards  indorsed  three  of  the  bills  to  R.  k.  Co. 
Before  the  bills  were  presented  to  0.  &  Co.  for 
acceptance  they  had  heard  that  B.  had  stopped 
payment,  and  when  the  bills  were  presented 
they  declined  to  accept  them  : — Held,  that  R.  &  Co. 
were  not  entitled  to  any  lien  upon  the  cargo 
as  against  0.  &  Co.  in  respect  of  the  three  bills 
indorsed  to  them.  Roley  <t  Cu.'s  Perseverance 
Ironicorhs  v.  Oilier,  L.  R.  7  Ch.  695  ;  27  L.  T. 
362  ;  20  W.  R.  'J56  ;  1  Asp.  M.  C.  413. 

Of  Agent  for  Expenses.] — A  vessel  having 
gone  ashore  with  a  cargo  on  board,  a  ship 
agent  was  put  in  possession  of  the  ship  and 
cargo  by  the  captain,  with  authority  from  the 
captain  to  do,  as  his  agent,  what  was  for  the 
benefit  of  all  concerned.  The  agent  did  work 
and  expended  money  in  discharging  the  cargo, 
and  brought  it  to  a  place  of  safety,  where  he 
took  possession  of  it.  The  liuU  broke  up  and 
became  a  wreck.  The  expenditure  by  the  agent 
was  not  for  the  jjurpose  of  enabling  the  sliip- 
owner  to  perform  his  contract  and  to  earn 
freight,  but  was  an  extraordinaiy  expenditure 
for  the  purpose  of  saving  the  property  at  risk, 
namely,  the  cargo  :— Held,  that  the  agent  had 
a  lien  on  the  cargo  for  his  charges  as  against 
the  owner,  tlioiigh  such  chaiges  were  incurred 
without  authority  from  the  owner,  the  claim 
being  analogous  to  that  for  general  average  or 
salvage.  Ilinqittvn  v.  Wendl,  45  L.  J.,  Q.  B. 
410;  1  Q.  B.  D.  367  ;  34  L.  T.  181  ;  24  W.  R. 
661  ;  3  Asp.  M.  C.  126. 

Authority  of  Agent  to  pay  Charges  on  Cargo.] 

—  Held,  iiNn,  that  ;ni  agent  to  wliom  bills  of 
lading  are  liaiided  for  tlie  purpose  of  obtaining 
jiossession  of  the  cargo  of  a  stranded  vessel,  is 
imi)lic(lly  authorised  to  bind  the  owner  by  an 
■  agreement  to  [my,  on  condition  of  the  cargo 
I  being  given  up,  charges  for  which  there  is  a  lien 
on  the  cargo.     lb. 

Goods  Loaded  under  Agreement  with  Broker 
,  — Notice  of  Charterparty.  — A  linn  ol  l>iiikcrs, 
having  cliiuten  (1  ;i  sliiji,  a(lverti>e<l  her  as  alxmt 
to  sail,  and  invited  shijipers  to  send  their  goods 
by  her.  Under  the  cliarterparty,  the  captain  wa.s 
to  have  an  absohite  lien  on  the  cargo  U)X  freight, 
dead  freight  and  demurnigc.     The  plaintiff,  who 
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had  no  notice  of  the  charterpartj',  dealing  with 
the  charterers  only,  sent  some  tea  on  board,  to- 
be  carried  at  a  rate  of  freight  agreed  upon 
between  himself  and  the  charterers.  Afterwards- 
the  charterers  were  unable  to  fill  the  ship  and  so 
to  carry  out  their  contract  with  the  owner,  and 
the  ship  accordingly  did  not  sail.  No  bills  of 
lading  for  the  tea  had  been  signed,  and  the- 
captain  refused  to  sign  them  unless  they  were 
expressly  made  subject  to  the  charterparty.  The- 
shipowner  claimed  a  lien  on  the  tea,  for  the 
expenses  incurred  by  him  through  his  dealings- 
with  the  charterers  : — Held,  that  he  had  no  such 
lien,  the  plaintiff  having  had  no  notice  of  the- 
charterparty,  and  there  being  nothing  to  put 
him  on  inquiry  ;  and  the  tea  was  ordered  to  be 
given  up  to  the  plaintiff,  the  intended  carriage 
thereof  having  failed.  Peek  v.  Larsen,  40  L.  J., 
Ch.  763  :  L.  R.  12  Eq.  378  ;  25  L.  T.  580 ;  19- 
W.  R.  1045. 

The  goods  of  a  shipper  in  a  general  ship  are- 
not  affected  by  a  clause  in  a  charterparty  of 
which  he  has  no  notice  or  knowledge,  giving, 
the  shipowner  a  lien  on  aU  cargo  and  freight 
for  arrears  of  hire  due  under  the  charterparty. 
Semble,  the  fact  that  no  bills  of  lading  were- 
given  for  the  goods  makes  no  difference  in  this- 
respect  as  to  the  rights  and  liabilities  of  the- 
parties.  T.  hired  a  ship  from  M.,  and  by  the- 
charterparty  gave  M.  a  lien  on  all  cargo  andl 
freight  for  arrears  of  hire.  T.  advertised  the 
ship  as  a  general  ship,  and  gave  no  notice  of  the- 
charterparty.  B.  shipped  goods  and  obtained  a 
receipt,  but  no  bill  of  lading.  The  hire  being  in, 
arrears,  M.  detained  the  goods  of  B.  for  the- 
whole  of  the  arrears  : — Held,  that  M.  was  not 
entitled  to  detain  the  gooils  of  B.,  and  that  B> 
was  entitled  to  damages  for  their  detention.. 
The  Stovnmcay,  51  L.  J.,  Adm.  27  ;  46  L,  T.  773  ;. 
4  Asp.  JI.  C.  .521). 

Default  of  Owner  of  Goods.] — If  a  shipowner 
is  prevented  from  carrying  the  cargo  to  ita- 
dcstination  by  the  act  or  ilefault  of  the  owner, 
he  has  a  possessory  lien  on  the  cargo  for  the- 
entire  freight  and  for  contribution  to  any  general 
average  expenses  incurred,  (uilani,  Carijo  ca; 
Br.  &  Lush.  167  ;  2  Moore,  P.  C.  (N.s.)  216  :  33- 
L.  J.,  Adm.  97  ;  10  Jur.  (X-S.)  477  ;  9  L.  T.  550  ; 
12  W.  R.  49.-). 

Landing  and  Warehousing  Cargo — Excessive 
Claim.]  —  Under  the  ^lercliani  Shipjung  Act 
Amendment  Act,  1862  (25  ^:  26  Viet.  c.  63),  s.  67, 
a  shiiiowner  may  land  goods  wlienever  the 
delivery  of  them  to  the  owner  witliiii  the  proper 
time  lias  been  jireventod  by  tlie  force  of  circum- 
stances, whether  the  owner  of  the  goods  is  or  is- 
not  to  blame.  Th(^  L'nrrr/ie,  Mirdhrodt  v.  Fitz- 
ximon,  44  L.  J.,  Adm.  25  ;  h.  R.  6  P.  G.  300  ;. 
32  L.  T.  579  ;  23  \V.  R.  932  ;  2  Asp.  M.  C.  555. 

If,  on  landing  the  goods,  the  shipowner  ware- 
houses them  under  a  stop-order  for  a  8un>. 
manifestly,  an<l  to  Ins  knowledge,  in  excess  of  (he 
amount  of  liis  lien,  such  coiuhK't  is  ciiuivalent. 
to  a  wrongful  fletention  of  tlie  goods,  for  which 
the  owner  of  them  may  bring  an  action.     Ih. 

A  fortiori  an  action  will  lie  against  the  ship- 
owner if,  on  payment  of  a  sum  due  for  average 
by  the  owner  of  the  goods,  he  refuses  to  reduce 
the  stop-order  to  the  amount  for  whieh  he  thea. 
has,  or  can  reasonably  claim,  a  lien.     Jb. 

Where  no  Statutable  Warehouses.] — Semble, 

tliat  the  master  may  still  land  the  cargo  without 
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losing  liis  possession  and  control  over  it  (placing 
the  goods  in  a  warehouse  belonging  to  or  hired 
for  his  owners),  and  so  preserve  his  lien.  3Iors- 
le-Blanch  v.  Wilson,  42  L.  J.,  C.  P.  70  ;  L.  R.  8 
C.  P.  227  ;  28  L.  T.  415  ;  1  Asp.  M.  C.  605. 

Lien  of  Consignee  Charterer.] — A.  B.  chartered 
nine  vessels  in  England,  to  fetch  C.  D.'s  timber 
from  Nova  Scotia,  under  an  agreement  between 
them,  that  he,  A.  B.,  was  to  be  the  consignee. 
C  D.,  in  breach  of  the  contract,  consigned  the 
cargoes  to  other  persons,  but  A.  B.  arrested  the 
gjroduce  of  one  of  them  in  the  hands  of  the  con- 
signee, b}^  means  of  an  injunction  : — Held,  that 
A.  B.  could  maintain  a  bill  against  C.  D.  and 
the  consignee  to  enforce  his  lien  on  the  produce 
of  that  cargo,  and  that  such  lien  extended  to  all 
sums  properly  expended  by  him  in  respect  of 
the  nine  ships,  and  to  all  pecuniary  losses  and 
liabilities,  but  not  to  commission,  consignee's 
profits,  or  damages  for  breach  of  the  contract. 
Yminq  V.  Neill,  32  Beav.  529  ;  2  N.  R.  212  ;  9 
Jur.  (N.s.)  976  ;  9  L.  T.  9  ;  11  W.  R.  1052. 

Advances  on  Cargo — Lien — Foreign  Attach- 
ment.]— The  plaintili's  advanced  several  sums  of 
money  to  S.  M.  &  W.  on  the  security  of  shipments 
coming  to  them  as  return  remittances  from  their 
correspondents  in  Hayti,  which  shipments  they 
directed  tlie  Haytian  house  to  consign  to  the 
plaintiffs.  The  Haytian  house  was  informed  of 
the  contracts,  and  promised  the  plaintiffs  to 
make  the  remittances  accordinglJ^  In  June,  1842, 
a  cargo  of  goods  was  prepared  by  the  Haytian 
house  as  return  remittances,  and  they  directed 
the  plaintiffs  to  insure  a  part  of  the  cargo  on  the 
account  of  S.,  and  informed  W.  that  a  part  of  the 
cargo  was  intended  for  him,  which  W.  communi- 
cated to  the  plaintiffs.  The  resident  partner  in 
the  Haytian  house  died  in  June,  1842,  after  the 
cargo  had  been  shipped  but  before  it  was  con- 
signed, and  his  administratrix  consigned  the 
cargo  to  B.  in  London,  under  whose  orders  it  was 
sold,  and  by  whom  the  proceeds  were  received  in 
December,  1842.  S.&  Co.,  creditors  of  the  Haytian 
house,  on  the  29th  August,  1842,  attached  by 
foreign  attachment,  according  to  the  custom  of 
London,  the  goods  of  the  Haytian  house  in  B.'s 
hands.  By  a  letter  dated  the  7th  September, 
1842,  the  surviving  partner  in  the  Haytian  house 
directed  B.  to  hold  the  cargo  for  S.  M.  &  W.  in 
certain  parts.  On  a  bill  and  motion  to  restrain 
the  proceedings  of  S.  &  Co.  against  B.,  in  the 
lord  mayor's  court : — Held,  that  the  light  of 
the  plaintiffs,  if  any,  was  an  equitable  and  not  a 
legal  right ;  that  the  plaintiffs  were  entitled  to 
the  aid  of  the  court  in  the  trial  of  the  right ;  and 
that  the  proceedings  in  the  lord  mayor's  court 
should  be  restrained  by  injunction.  Cotesworth 
V.  Stephens,  4  Hare,  185. 

Passenger's  Luggage.] — The  master  has  a  lien 
upon  the  luggage  of  a  passenger  for  his  passage 
money.  Wolf  v.  Summers,  2  Camp.  631  ;  12 
E.  R.  764. 

Money  borrowed  by  Master  to  buy  Cargo — 
lien  of  Lender.] — The  master  without  authority 
borrowed  money  abroad  to  buy  cargo  to  bring 
home.  The  shipowners  having  taken  the  benefit 
of  the  advance  are  liable  to  the  lender  for 
repayment ;  but  the  lender  has  no  lien  on  the 
cargo.  Ashmall  v.  Wood.  3  Jur.  (N.s.)  232  ;  5 
W.  R.  .397.  And  see  S.  C,  2  Jur.  (N.s.)  837  ;  4 
\V.  R.  694. 
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"Warehouse  Owners' Lien— Custom.] — A  custom 
for  warehouse  owners  in  London  to  have  a  genei'al 
lien  on  goods  for  moneys  due  from  the  merchants 
employing  them  in  respect  of  goods  consigned  to 
them  from  abroad,  is  bad,  because  unreasonable. 
LeucMart  v.  Cooper,  3  Ring.  (n.C.)  99  ;  3  Scott, 
521  ;  6  L.  J.,  C.  P.  131. 

Money  Awarded  as  Compensation  for  Seizure 
of  Cargo — Lien  of  Consignee.] — A  consignee  in 
Denmark  paid  charges  for  freight,  &c.,  upon  a 
cargo,  the  property  of  the  consignor,  who  after- 
wards became  bankrupt.  The  cargo  was  seized 
by  the  Danish  government  in  consequence  of  war 
having  broken  out  with  England.  At  the  end  of 
the  war  a  sum  of  money  was  awarded  by  the 
British  government  to  the  assignee  of  the  bank- 
rupt as  compensation  for  the  cargo  : — Held,  tliat 
the  consignee  had  a  lien  on  the  compensation 
money  for  the  charges  paid  by  him.  Good, 
Ex  parte,  Atkinson,  In  re,  3  Mont.  &  Ayi-. 
246  ;  2  Deac.  389  ;  7  L.  J.,  Bk.  7  ;  1  Jur.  456. 

Bill  of  Exchange — Appropriation  of  Cargo  to 

Meet.] — B.  &  Co.  consigned  a  cargo  to  the 
defendants,  and  sent  them  a  bill  of  lading  in 
a  letter  as  follows  :  "  The  present  serves  to  cover 
bill  of  lading  for  timber,  &c.,  shipped  per  '  China,' 
against  which  we  have  valued  on  you  at  six 
months  in  favom-  of  F.  S.  &  Co.  for  1,200Z.,  which 
kindly  protect."  On  the  same  day  B.  &  Co.  sent 
to  P.  S.  &:  Co.  the  bill  of  exchange,  which  wag 
drawn  on  the  defendants  to  the  order  of  F.  S, 
&  Co.,  and  concluded  :  "  Place  the  same  with  or 
without  advice  to  account  consignment  pel 
'China.'"  After  the  cargo  arrived  F.  S.  &  Co. 
presented  the  bill  for  acceptance,  but  the  de- 
fendants refused  to  accept  it.  Shortly  after 
B.  &;  Co.  stopped  payment,  and  the  cargo 
arrived : — Held,  that  it  was  appropriated  to 
meet  the  bill,  and  that  F.  S.  &  Co.  had  a  lien 
prior  to  that  of  the  defendants  for  their  genei'al 
balance.  Frith  v.  Forbes,  4  De  G.  F.  &  J.  409  ; 
32  L.  J.,  Ch.  10  ;  10  Jur.  (N.s.)  1113  ;  10  W.  R. 
291. 

Lien  for  Freight.]  —  See  XIIL  Freigut, 
supra,  cols.  428,  seq. 

14.   MlSCELLiNEOUS. 

Breach  of  Blockade — Condemnation  of  Cargo.] 

— The  cargo  of  a  ship  condemned  for  breach  of 
blockade,  though  not  belonging  to  the  ship- 
o\\Tier,  is  subject  to  condemnation.  TJte  Alex- 
ander, 4  C.  Rob.  93.  S.  P.,  The  Adonis,  5  C.  Rob. 
25U. 

Cattle  Cargo  —  Cleansing  and  Disinfecting 
Ship.] — Clause  100  of  the  Animals  Order  in 
Council  of  1886,  made  under  s.  32,  sub-s.  21,  of 
the  Contagious  Diseases  (Animals)  Act,  1873. 
requires  that  a  vessel  used  for  carrying  animals 
by  sea  should,  after  landing  animals  therefrom, 
and  before  taking  on  board  any  other  animal  or 
other  cargo,  be  cleansed  and  disinfected  by 
having  all  parts  of  the  vessel  with  which 
animals  or  their  droppings  had  come  in  contact 
scraped  and  swept  : — Held,  that  this  ordi  ; 
requires  that  before  any  new  cargo  can  be  put 
oir  board  any  part  of  the  vessel,  even  those  ))aits 
which  had  not  been  used  for  carrying  cattle, 
must  be  cleansed  and  disinfected  as  mentioned 
above.  Ismay  v.  Bliihe,  66  L.  T.  530 ;  7  Asp.  M.  C, 
189  ;  56  J.  P.  486. 
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Perishing  Cargo  Salved— Sale  by  Court.] — 
A  barque  laden  with  a  cargo  shipjictl  at 
Charleston  under  bills  of  lading  whereby  the 
cargo  was  to  be  delivered  on  payment  of  freight 
at  Bremen,  whilst  prosecuting  her  voyage  to 
Bremen  was  run  into  in  the  English  Channel 
and  damaged  by  another  vessel,  which  was  alone 
to  blame  for  the  collision.  The  master  and  crew 
of  the  barque  abandoned  her,  and  in  her  aban- 
<loned  state  she  was  taken  possession  of  by 
salvors,  who  brought  the  barque  and  her  cargo 
into  Dover.  The  cargo  was  damaged  by  sea- 
water,  and  was  alleged  to  be  deteriorating.  In  a 
suit  instituted  by  some  of  the  salvors  against  the 
barque,  her  cargo  and  freight,  the  court,  on  an 
application  made  on  their  behalf,  without  notice 
to  the  owners  of  the  barque,  ordered  the  cargo  to 
be  sold.  The  owners  of  the  barque  afterwards 
hearing  of  the  order,  and  wishing  to  have  the 
cargo  transhipped  and  carried  on  to  its  destina- 
tion, applied  to  rescind  the  order,  and  offered  to 
give  bail  for  the  cargo.  The  court,  being  of 
opinion  that  it  was  for  the  benefit  of  all  parties 
that  the  cargo  should  be  sold,  refused  to  prevent 
the  sale,  but  reserved  all  questions  of  freight. 
Afterwards  the  cargo  was  sold  and  the  proceeds 
brought  into  court,  and  the  owners  of  the  barque 
then  applied  for  an  order  for  payment  out  of  the 
proceeds  in  court  of  a  sum  of  money  in  respect 
of  freight : — Held,  that,  by  the  abandonment  of 
the  barque,  the  contract  to  pay  freight  had  been 
<li.ssolve(l,  and  that  the  owners  of  the  barque  were 
not  entitled  to  anj- payment  in  respect  of  freight. 
The  Kathleen,  43  L.  J.,  Adm.  .39  :  L.  11.  4 
A.  &  E.  209  ;  31  L.  T.  204  ;  23  W,  E.  3.50  ;  2  Asp. 
M.  C.  3G7. 

XVI.   STOPPAGE   IN   TRANSITU. 

1.  Generally,  riC.5. 

2.  Tranxfer  of  Bill  of  Lading,  563. 
H.  Trunx'itux  not  at  an  End,  571. 

4.  Part  Delirery,  .574. 

i>.   Guud.1  in  Ilandii  of  Mltarfngers,  575. 

6.  Transit u.t  at  an  End,  570. 

1.    G  EXE  RALLY. 

Who  may  Stop — Surety  for  the  Price.] — One 
who  is  ni(.Mely  surety  for  t!ie  pri<;c  of  the  goods 
cannot  stop  thum  in  transitu.  Sijl'kcn  v.  Wray, 
i)  East,  371  ;  2  .Smith,  4.SU. 

Alien    Enemy — Licence    to    Trade.] — A 

licence  to  a  J'litish  merchant  to  l>iing  a  cargo 
from  an  enemy's  port  legalises  the  sale  of  the 
cargo  by  the  enemy  and  enables  him  to  stop  it 
in  transitu.     Fenton  v.  Pcargon,  15  East,  411). 

Foreign  Purchaser.] — A  trader  abroad 

who,  on  his  own  creilil,  buys  goods,  and  ships 
them  to  a  merchant  in  EnglaiKl  upon  the  order 
of  the  latter,  charging  a  commission,  may,  upon 
the  bankruptcy  of  tlic  merchant  in  Engl.-ind, 
stop  the  goods  in  transitu  ;  and  that  although 
♦  he  merchant  iiad  before  his  bankruptcy  accepted 
bills  for  the  cost  of  the  goods.  Feixc  v.  ^Vray, 
3  East,  93  ;  «  li.  H.  551. 

Agent.]  —  M.    &    Co.,    merchants,    of 

.Jamaica,  ordered  of  P.  &  G.,  merchants,  of 
Baltimore,  goods  to  be  shi|)i)cd  to  .Jamaica  at  the 
risk  and  expense  of  M.  &  Co.  The  gf)ods  were 
thijjpcd  under  bills  of  lading  making  them 
deliverable  to  M.  Ai  Co.  on  payment  of  freight. 


The  goods  were  not  paid  for.  During  the  voyage 
M.  &  Co.  became  bankrupt.  On  the  arrival  of 
the  ship  at  .Jamaica  the  agents  of  P.  &;  G.  went 
on  board  and  demanded  a  package  of  the  cargo, 
in  the  name  of  the  whole,  on  behalf  of  P.  «Sc  G. 
Before  the  ship's  arrival  P.  it  G.  had  written  to 
their  agents,  saying,  "  In  disposing  of  the  cargo 
use  your  own  judgment,"  forwarding  a  power  of 
attorney  ;  but  the  letter  did  not  arrive  until 
after  the  agents  had  taken  possession  of  the 
cargo  : — Held,  that  the  agents  had  authority  to 
stop  the  cargo  on  behalf  of  P.  &;  G.;  and  that 
there  had  been  a  valid  stoppage  in  transitu. 
Hutcldngs  v.  Nunes,  1  Moore,  P.  C.  (N.s.)  243  ; 
10  Jur.  (N.s.)  luy  :  9  L.  T.  125.  See  also  Bird 
V.  Srown,  infra,  col.  579. 

Policy  Moneys  not  subject  to  Right  of  Stoppage 

in  Transitu.] — The  right  of  stoppage  in  transitu 
does  not  extend  over  policy  moneys  paid  in 
respect  of  insurances  effected  upon  the  goods  by 
the  vendee.  Berndtson  v.  Strang,  37  L.  J.,  Ch. 
665  ;  L.  R.  3  Ch.  588  ;  19  L.  T.  40  ;  16  W.  K. 
1025. 

Sub-sale  does  not  put  an  End  to  Eight  of 
Stoppage.] — 'Where  the  master  of  a  ship  is  still 
a  carrier  and  retains  a  lien  for  freight,  a  sub-sale 
of  the  cargo  and  handing  over  of  a  delivery  order 
to  the  sub-purchaser,  and  actual  receipt  by  him 
of  part,  do  not  put  an  end  to  the  transitus,  and 
the  unpaid  vendor  has,  upon  giving  notice  to  the 
master,  the  right  to  stop  the  surplus  proceeds 
payable  by  the  sub-purchaser  after  discharging 
intermediate  eriuities.  Falk,  Ex  jmrtr,  Kiel  I, 
In  re,  14  Ch.  D.  446  ;  42  L.  T.  780  ;  28  W.  11. 
785  ;  4  Asp.  M.  C.  280— C.  A. 

The  mere  fact  that  the  purchaser  has  resold 
the  goods,  and  that  the  bill  of  lading  has  been 
made  out  in  the  name  of  the  sub-purchaser,  does 
not  put  an  end  to  the  transitus,  or  destroy  the 
vendor's  right  to  stop  the  goods  in  transitu. 
Goldinq,  Darin  Jy  Co.,  Ex  j'arte.  Knight,  In  re, 
13  Ch.  D.  628  ;  42  L.  T.  270  ;  48  W.  R.  481— C.  A. 

Mutual  Dealings  —  Right  to  Stop  though 
Accounts  not  Adjusted.] — A  merchant  in  I'hig- 
laiid  sent  goods  of  a  given  value  to  a  merchant 
at  t^iuebec  for  sale  on  his  account.  Before  the 
goods  were  sold  tlic  latter  shipped  three  cargoes 
of  timber  to  the  former  to  credit  on  his  account. 
I'wo  of  them  arrived ;  against  the  third  the 
consignor  drew  a  bill  foi-  the  amount  whilst  it 
was  in  transitu.  The  consignee  dishoiKnired  the 
bill,  and  became  bankrupt :— Held,  that  the  con- 
.--ignor  was  entitled  to  stop  the  cargo  in  transitu, 
and  was  not  bound  to  wait  until  their  mutual 
accounts  were  adjusted.  Wood  v.  Jorieg,  7 
D.  i:ll.  126. 

Transitus  not  Began— Right  to  hold  Posses- 
sion.]—It  follows  from  the  right  of  the  vendor 
to  stop  in  transitu,  if  he  hears  of  the  bankruptcy 
of  the  vendee  Ix'fon;  delivery,  that  he  has  a  for- 
tiori a  right  to  refuse  to  part  with  iiosscssioii 
of  the  gooils,  if  he  has  notice  of  bankruptcy 
whilst  the  goods  arc  in  his  possession.  Gibson  v. 
Carruthcrx,  8  M.  &  W.  321  ;  11  L.  J.,  Ex.  138. 

Provisional  Stoppage — Insolvency  Expected.] 
— 'J'he  right  (»f  sio])|>ago  in  transitu  may  be 
exercised  [)rovisionally  without  actual  insolvency 
of  the  consignee  ;  but  if  insolvency  docs  not  take 
place,  the  right  docs  not  arise,  and  the  act  is  a 
nullity.     The  Condantia,  6  C.  Hob.  321. 
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Foreign  Law.]  —  Goods  were  delivered  on 
board  a  yhip  cliartered  by  the  consiijnec,  and  by 
the  law  of  lUissia  the  owner  of  such  goods  may 

,  by  process  of  law  retake  possession  of  them  until 

I  payment,  in  case  of  the  bankruptcy  of  the  vendee. 

I  The  master  of  the  ship,  upon  the  application  of 
the  owner  of  the  goods,  who  had  heard  of  the 
bankruptcy  of  the  vendee,  signed  bills  of  lading 
for  the  goods,  making  them  deliverable  to  their 
order  :—Helii,  that  this  was  a  substantial  com- 
pliance with  the  Russian  law,  and  that  the  master 
was  bound  to  deliver  the  goods  on  arrival  to  the 

'  vendor,  and  not  to  the  assignees  of  the  vendee. 

I  InglisY.Uslwrwood.  1  East,  51.5.  Ax\A  ii&e  Foiolcr 
V.  JMcTaggnrt.  1  East,  522,  n. ;  7  Term  Rep. 
442,  n. ;  4  R.  R.  485. 

General  Principle— No  Relief  in  Equity.] — 
A.  beyond  seas  consigns  goods  to  B.  in  London. 
Before  the  goods  arrive  B.  becomes  bankrupt. 
If  A.  can  by  any  means  prevent  the  goods  coming 
to  the  hands  of  B.  or  his  assignees,  he  may  do 
so,  and  equity  will  not  relieve.  Wiseman  v. 
Vandejmtt,  2  Vern.  203. 

Whether  Contract  rescinded  by.] — A  vendor 
of  cotton  in  America,  by  direction  of  purchasers 
in  England,  shipped  the  cotton  on  board  a 
vessel  belonging  to  the  purchaser,  who  became 
bankrupt  before  its  arrival.  A  mortgagee  of  the 
ship,  who  was  an  agent  of  the  vendor,  took 
possession  of  the  ship  under  his  mortgage,  and 
sold  the  cotton  under  a  supposed  right  of  his 
principal  to  stop  it  in  transitu  ;  and  the  prin- 
cipal in  account  with  his  agent  gave  credit  for 
the  proceeds  of  the  cotton.  The  assignees  of  the 
purchaser  then  brought  an  action  against  the 
mortgagee  for  the  seizure,  and  he  paid  them, 
under  a  compromise,  the  amount  for  which  the 
cotton  sold  : — Held,  that  the  contract  was  not 
rescinded  by  the  seizure  of  the  cotton,  and  that 
the  vendor  could  prove  for  the  purchase-money. 
Humherston,  In  re,  De  G.  2G2  ;  8  Jur.  675. 

What  Amounts  to— Notice  to  hold  Proceeds  of 
Goods — Notice  to  Consignees  and  not  to  Carrier.] 

— J.  P.  &  Co.,  merchants  at  Pernambuco,  having 
received  orders  to  purchase  goods  at  New  York 
for  customers,  instructed  S.  J.  &  Co.,  their  agents 
at  Liverpool,  to  purchase  and  ship  the  goods,  and 
have  them  shipped  to  J.  P.  &  Co.  ;  S.  J.  &  Co. 
thereupon  instructed  R.  B.  B.,  the  agent  at 
New  York  of  J.  P.  &  Co.  and  S.  J.  &  Co.,  to 
purchase  the  goods.  R.  B.  B.  purchased  the  goods 
and  shipped  them  to  J.  P.  &  Co.,  sending  the 
invoices  and  bills  of  lading.  To  provide  himself 
i  -Rith  funds  to  purchase  the  goods,  R.  B.  B.  drew 
i  bills  of  exchange  on  S.  J.  &  Co.,  in  which  were 
the  words  :  "  And  charged  to  account  as  advised." 
Attached  to  each  bill  was  a  counterfoil  headed 
"Advice  of  draft."  This  was  addressed  to 
S.  J.  &  Co.,  mentioning  the  particulars  of  the 
bill,  and  concluded  with  these  (or  similar)  words  : 
"  Against  shipments  per  steamship  '  Glen- 
sannox,'  No.  6,  N.  Y.  to  Brazil  via  Baltimore. 
'  Please  protect  the  drafts  as  advised  above,  and 
',  oblige  drawer.  R.  B.  B.,  New  York,  May  9th, 
1879."  These  bills  were  sold  in  New  York,  and 
E.  B.  B.  advised  S.  J.  &  Co.  of  the  bills,  and  at 
the  same  time  forwarded  a  statement  of  account. 
On  presentation  of  the  bills  for  acceptance, 
S.  J.  &  Co,  detached  the  counterfoils  and  kept 
possession  of  them.  On  June  10th,  1879,  while 
the  plaintiffs,  P.  S.  &  Co.,  were  holders  of  these 
bills,  drawn  according  to  their  course  of  business 


in  respect  of  a  shipment  to  J.  P.  &  Co.,  to  whom 
the  bills  of  lading  were  at  the  same  time  sent,. 
S.  J.  &  Co.  suspended  payment.  The  same  day 
the  failure  was  known  in  New  York,  and  R.  B.  B., 
under  pressure  from  P.  S.  &  Co.,  telegraphed  to 
J.  P.  &  Co.  :"  Having  pledged  documents  and' 
shipments  '  Glensannox,'  hold  proceeds  subject 
order  P.  S.  &  Co."  The  next  day,  June  11th, 
the  "Glensannox"  arrived  at  Pernambuco,  andl 
the  goods  were  delivered  to  the  customers  of 
J.  P.  &  Co.,  who  received  from  them  the  purchase- 
money.  The  bills  of  lading  had  been  deliveredl 
to  the  customers  before  the  telegram  was  re- 
ceived. The  bills  of  exchange  were  dishonoured! 
by  S.  J.  &  Co.  J.  P.  &  Co.  claimed  to  be  entitled 
to  retain  the  purchase-money  against  sums- 
alleged  to  be  due  to  them  from  S.  J.  &  Co.  : — 
Held,  that  even  if  the  telegram  had  beeii 
addressed  to  the  owner  or  master  of  the  ship, 
or  had  been  received  before  the  bills  of  lading 
had  been  delivered  to  the  customers,  it  would 
not  have  operated  to  stop  them  in  transitu. 
Pheljjs  V.  Comber,  54  L.  J.,  Ch,  1017  ;  29  Ch.  D. 
81.3  ;  52  L.  T.  873  ;  33  W.  R.  829  ;  5  Asp.  M.C, 
428— C.  A. 

2.  Transfer  op  Bill  op  Lading. 

Effect  of — Assignment  for  Value.] — The  con- 
signor may  stop  goods  in  transitu  before  they 
get  into  the  hands  of  the  consignee,  in  case  of 
the  insolvency  of  the  consignee  ;  but  if  the  con- 
signee assigns  the  bills  of  lading  to  a  third  persoih 
for  a  valuable  consideration,  the  right  of  the 
consignor  as  against  such  assignee  is  at  an  end. 
Licliharroio  v.  Mason  (in  error'),  4  Bro.  P,  C.  57  ; 
2  Term  Rep.  C>3 ;  5  Term  Rep.  367,  683  ;  6  Term 
Rep.  131  ;  1  H.  Bl.  357  ;  2  H.  Bl.  211.  And  see 
G  East,  20,  n.  3  ;  1  R.  R.  425. 

L.  &  S.,  carrying  on  business  at  Hong  Kong 
and  London,  bought  goods  of  L.  and  others,. 
Manchester  merchants,  to  be  shipped  to  their 
firms  at  Hong  Kong.  The  goods  were  on  a 
ten  months'  credit,  and  it  was  agreed  that  remit- 
tances of  the  proceeds  of  the  goods  should  be 
made  from  Hong  Kong,  to  asset  the  accept- 
ances of  L.  &  S.  for  the  price  of  the  goods, 
on  receipt  of  the  bill  of  lading.  L.  &  S.  shipped! 
the  goods  in  a  vessel  engaged  by  them  for 
the  purpose,  and  bills  of  lading,  making  the 
goods  deliverable  to  their  firm  in  Hong  Kong,  or 
their  assigns,  were  signed  by  the  master,  and/ 
delivered  to  L.  &  S.,  who  accepted  the  vendors' 
draft  for  the  price  of  the  goods.  Before  the 
goods  or  bills  of  lading  reached  Hong  Kong,. 
L.  &  S.,  being  insolvent,  in  consideration  of  debts- 
to  two  banks  at  Hong  Kong,  as.iigned  all  their 
property  to  the  banks,  and  indorsed  the  bills  of 
lading  to  them,  the  banks  knowing  of  the  in- 
solvency of  L.  &  S. : — Held,  that  there  was  no 
sufficient  consideration  for  the  assignment  of  the 
bills  of  lading,  so  as  to  defeat  the  right  of  the 
unpaid  vendors  to  stop  in  transitu,  and  that  the- 
transitus  continued  until  the  goods  were  deliveredl 
at  Hong  Kong,  liodger  v.  CoiujJtoir  D'Escompte 
de  Paris,  6  Moore,  P.'C.  (n.s.)  538  ;  38  L.  J.,  P.  C, 
30  ;  L.  R.  2  P.  C.  393  ;  21  L.  T.  33 ;  17  W.  R. 
468. 

Assignee  of  Bill  of  Lading  becoming  Partner 
with  Consignee.] — If  the  consignee  of  goods,  to 
whom  the  bill  of  lading  was  indorsed  in  blank, 
assigns  it  over  as  a  security  for  acceptances 
given  by  the  assignee,  not  amounting  to  the 
value  of  the  goods,  and  afterwards  by  an  agree- 
ment between  them  they  become  partners  in  the 
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goods,  by  which  agreement  it  appears  that  the 
consignor  has  not  been  paid  for  them,  the  assignee 
of  the  bill  of  lading  cannot  maintain  trover 
against  the  consignor  if  he  stops  the  goods  in 
transitu  upon  the  insolvency  of  the  consignee. 
Salomons  v.  Nissen,  2  Term  Rep.  674  ;  1  R.  R.  592. 

Sub-Vendee  taking  Bill  of  Lading.] — If  the 
shipper  of  goods  takes  a  receipt  from  the  captain, 
who  executes  a  bill  of  lading  in  favour  of  a  sub- 
vendee,  the  former  may  stop  the  goods  in  transitu. 
Praveii  v.  Rijder,  2  Jlarsh.  127  ;  6  Taunt.  433  ; 
Holt,  100 ;  16  R.  R.  644. 

Indorsement  bona  fide.] — A  bill  of  lading  for 
the  delivL-ry  of  goods  to  order  and  assigns  is  a 
negotiable  instrument,  which  by  indorsement 
and  delivery  passes  the  property  in  the  goods  to 
the  indorsee,  subject  only  to  the  right  of  the 
unpaid  vendor  to  stop  them  in  transitu.  Pease  v. 
/Jloahet;  3  Moore,  P.  C.  (x.s.)  .-.56  ;  35  L.  J., 
P.  C.  66  ;  L.  R.  1  P.  C.  219  :  12  Jar.  (N.S.)  677  : 
15  L.  T.  6  ;  15  W.  R.  201.  S.  C,  nom.  The 
Marie  Joseph,  Br.  &  Lush.  449. 

The  indorsee  may  deprive  the  vendor  of  this 
right  by  indorsing  the  bill  of  lading  for  a  valu- 
able consideration,  although  the  goods  are  not 
paid  for,  even  if  bills  had  laeen  given  which  are 
certain  to  be  dishonoured,  provided  the  indorsee 
for  value  has  acted  bona  fide,  and  without  notice. 
Jh. 

If  the  vendee  of  goods  having  received  from 
the  vendor  an  indorsed  bill  of  lading,  making 
the  goods  deliverable  to  order  or  assigns,  indorses 
and  delivers  it  to  a  banker  as  a  security  for  past 
and  future  advances,  the  banker's  claim  upon 
the  goods  for  all  such  advances  will  prevail 
against  a  claim  of  the  unpaid  vendor  to  stop  the 
goods  in  transitu.     Ih. 

The  vendee  of  goods  having  received  from  the 
vendor  an  indorsed  bill  of  lading,  making  the 
goods  deliverable  to  order  or  assigns,  and  having 
given  an  acceptance  for  the  price,  returned  a  bill 
■of  lading  to  the  vendor,  to  hold  as  security 
against  the  acceptance  until  the  goods  were  sold 
or  the  vessel  arrived,  and  afterwards  by  fraudu- 
lent representation  again  obtained  possession  of 
the  bill  of  lading  from  the  vendor,  and  negotiated 
it  by  indorsement  and  delivery  to  a  third  person, 
-who  took  it  without  notice  of  the  frauil : — HcM. 
that  the  vendee's  fraud  did  not  vitiate  his  power 
to  pass  a  good  title  by  indorsement,  and  that  the 
Tight  of  such  third  person  un<ler  the  indorsement 
•should  prevail  against  the  claim  of  the  unpaid 
vendor  to  stop  the  goods  in  transitu.    lb. 

Of  One  of  Set   of  Three.] — The   mere 

indorsenifiil  ami  ilelivciy  of  (ww.  of  a  triplicate 
set  of  bills  of  lading  is  not  necessarily  such  a 
negotiation  as  to  preclude  a  vendor  from  exer- 
cising his  right  of  stop)iagc  in  transitu.  The 
Tiff  reus,  I'.r.  i:  Lush.  38  ;  32  L. .).,  Adni.  97  ;  9  Jur. 
(x.s.)  361  ;  8  L.  T.  117  ;  11  W.  R.  538. 

Without  Notice  of  Consignee's  Insol- 
vency, j — Tlieconsignor  Insus  his  riglit  of  stojiijage 
in  transitu  upon  the  insolvency  of  the  consignee, 
when,  prior  to  the  insolvency,  the  bill  of  lading 
lias  been  transferred,  by  indorsement,  to  a  pur- 
<;haser  for  value  boni  fide,  and  without  notice 
of  the  consignee's  insolvency,  under  18  &  19 
Viet.  c.  111.  Kemp  v.  Canavan,  15  Ir.  C.  L.  R. 
216. 

The  riglit  of  an  unpaid  consignor  to  stoj)  in 
^transitu  is  not  taken  away  by  an  assignment  of 
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the  bill  of  lading,  for  a  valuable  consideration,  to, 
a  third  person,  with  notice  of  the  insolvency  of 
the  consignee.     Vcrtue  v.  Jewell,  4  Camp.  31. 

Mere  Delivery  to  Consignee.] — The  delivery  by 
the  consignor  of  a  bill  of  lailing  to  the  consignee 
is  not  such  a  transfer  of  the  property  as  will 
preclude  him  from  stopping  the  goods  in  transitu. 
Tucker  v.  Ilumphreij,  4  Bing.  516  ;  1  il.  &  P. 
378,  n. ;  6  L.  J.  (o.s.)  C.  P.  92. 

The  unpaid  vendor  may  stop  goods  in  transitu 
before  they  come  to  the  hands  of  the  vendee's 
factor  ;  although  such  factor  has  the  bill  of  lading 
indorsed  to  order  in  his  hands,  and  is  under  an 
acceptance  to  the  vendee  on  a  general  account. 
P.Jtten,  v.  Thompson,  5  M.  &  S.  350  ;  17  R.  R. 
350.     See  b  k.Q  Vict.  c.  39. 

Purchase  on  Account  of  Third   Person.] — a 

merchant  who  purchases  goods  on  his  own  credit 
for  another,  to  whom  he  indorses  a  bill  of  lading 
of  the  goods,  stands  for  the  purpose  of  stoppage 
in  transitu  in  the  position  of  a  vendor,  and  the 
indorsement  by  him  of  one  bill  of  lading  to  the 
vendee  does  not  of  itself  defeat  his  right  to  stop 
in  transitu.     lb. 

The  vendor  claiming  to  stop  need  not  repre- 
sent to  the  master  that  the  bill  of  lading  is  still 
in  the  hands  of  the  vendee,    lb. 

When  Goods  Pledged.] — The  purchaser  of  goods 
(shippcil  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as 
security  for  an  advance.  Afterwards,  and  before 
the  arrival  of  the  ship,  the  consignees  sold  the 
goods  "  to  arrive "  to  sub-purchasers,  to  whom 
they  were  delivered.  The  purchaser  having 
become  bankrupt,  the  unpaid  vendor  gave  notice 
to  the  master,  after  the  sub-sales,  but  before 
delivery  and  before  payment  of  the  freight,  to 
stop  the  goods  in  transitu.  The  consignees 
remitted  the  proceeds  of  the  sub-sales  to  the 
bank,  who,  after  repaying  themselves  their 
advance,  handed  to  the  trustee  of  the  bankrui)t 
the  balance,  which  was  less  than  the  original 
purchase-money  :  —  Held,  that  the  principles 
established  by  Westzinthns,  In  re  (infra),  and 
Spaldiwi  V.  Rudimj  (infra),  were  applicable ; 
that  the  right  of  stopi)agc  in  transitu  was  not  at 
an  end  when  the  notice  was  given ;  and  that  the 
vendor  was  entitled  to  the  balance  after  satis- 
faction of  the  bank's  claim.  Kemp  v.  Falh.  52 
L.  J.,  Ch.  167  ;  7  App.  C;us.  573  ;  17  T>.  T.  454  ; 
31  W.  R.  125  ;  5  Asp.  M.  C.  1— H.  L.  (K.) 

In  equity  the  vendor  may,  when  gooiis  under 
a  bill  of  lading  have  been  jtledgod,  by  giving 
notice  to  tlie  pledgee,  resume  his  former  interest 
in  tiie  goods,  subject  to  the  pledgee's  claim,  and 
will  be  entitled  to  tiic  residue  of  Heir  imiceeds 
after  the  pledgee's  demand  Invs  been  satisfied  out 
of  them,  or  to  the  goods  themselves  if  it  be  sati.s- 
iied  aliunde,  notwithstanding  the  pledgee  may 
have  other  demands  against  t  lie  consignee.  Wcst- 
zinfhvs,  In  re,  5  B.  &  Ad.  817  ;  2  X.  A:  M.  644  ; 
3  L.  J.,  K.  15.  56. 

In  equity  a  transfer  of  goods  for  valuable  con- 
sideration  by  a  consignee  for  a  limited  purpose, 
does  not  destroy  the  consignor's  right  of  stoppage 
in  transitu,  idtra  the  particular  lien  of  the 
tiansferee.  Spaldimj  v.  Iluding,  12  L.  J.,  Ch.  503; 
6  I'.cav.  376. 

A.  consigned  goods  to  the  value  of  l.OOOZ.  to  B., 
who  transferred  the  bill  of  lading  to  (!.  to  secure 
I.OOO/.  B.  having  lx;come  bankrupt,  C,  as  B.'s 
factor,  claimed,  as  against  A.'s  title  to  stop  in 
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transitu,  a  right  to  retain  the  whole  in  satisfac- 
tion of  a  general  balance  due  to  him  from  B.  : — 
Held,  that  he  was  entitled  to  retain  the  goods, 
but  only  against  the  advance  of  1,000Z.     lb. 

3.  Transitus  not  at  an  End. 

Termination  of  Transitus — Not  until  Goods  in 
Possession  of  Consignee.] — M.  bought  lead  of 
the  plaint  ill"  at  Newcastle,  and  some  time  after 
directed  that  it  should  be  sent  to  him  in  London. 
Plaintiff  gave  his  agent  at  Newcastle  a  delivery 
order,  which  the  agent  indorsed  to  akeelman,  who 
])ut  the  lead  on  board  a  ship  bound  to  London. 
The  ship  arrived  in  London  on  21st  of  June, 
and  the  defendants,  as  wharfingers,  undertook  to 
deliver  the  lead.  M.  failed  upon  the  same  day.  On 
the  23rd  and  21th  June  M.  demanded  delivery 
of  the  lead  from  the  master  of  the  ship,  who 
I'cfused  to  deliver  it,  alleging  that  the  defendants 
had  stopped  it  because  of  his  failure.  On  the 
28th  June  the  plaintiff  wrote  ordering  the  lead, 
which  was  then  in  the  defendants'  lighter,  to  be 
stopped  : — Held,  that  the  transitus  was  not  at  an 
end.  Jaclison  v.  Nichol,  5  Bing.  (N.c.)  508  ;  7 
Scott,  577  ;  8  L.  J.,  C.  P.  294. 

Delivery  to  Carrier  named  by  Purchaser.] — 

The  transit  continues  until  the  goods  are  in  the 
])ussession  of  the  buyers,  and  it  makes  no  dif- 
ference that  their  idtimate  destination  has  not 
been  communicated  to  the  vendor.  Delivery  by 
the  vendor  to  the  carrier  is  not  delivery  to  the 
purchaser,  although  the  carrier  be  named  and 
])aidby  the  purchaser.  Rosemar  Cliina  Clay  Co., 
E.C  parte,  Cocli,  In  re,  48  L.  J.,  Bk.  100  :  11 
Ch.  D.  560  ;  40  L.  T.  730  ;  27  W.  R.  591  ;  4  Asp. 
M.  C.  144. 

Delivery  to  Forwarding  Agent.] — A., in  Guern- 
sey, employed  his  agent  at  Southampton  to  ship 
all  goods  arriving  there  addressed  to  him.  The 
agent  paid  carriage  and  wharfage  dues,  and 
selected  the  shij)  to  carry  the  goods  on  : — Held, 
that  the  vendor  could  stop  the  goods  after  ship- 
ment from  Southampton.  JVu-hulls  v.  Le  Feurrr, 
2  Bing.  (N.c.)  81  ;  1  Hodges,  255  ;  2  Scott,  14G  ; 
7  Car.  &  P.  91  ;  4  L.  J.,  C.  P.  281. 

Goods  in  King's  Stores  —  Nonpayment  of 
Duties.] — Where  goods  are  consigned,  Ijut,  on 
account  of  the  duty  not  being  paid,  are  lodged  in 
the  king's  stores,  the  consignor  may  stop  them 
in  transitu,  if  he  claims  them  before  they  are 
actually  sold  for  the  payment  of  duties  ;  or,  if 
sold,  he  is  entitled  to  the  proceeds.  Northeij  v. 
Field,  2  Esp.  613. 

Delivery  of  Bill  of  Lading  "to  Order  or 

Assigns."] — F.  ordered  wine  of  A.  of  Oporto, 
who  loaded  the  wine  and  took  from  the  master 
bills  of  lading  for  delivery  to  order  or  assigns. 
One  of  these  bills  they  sent  to  F.  in  a  letter  advis- 
ing him  of  the  shipment  on  his  account,  and 
stating  that  they  had  drawn  upon  him  for  the 
jirice.  F.  accepted  the  bill,  payable  nine  months 
after  date.  Before  the  bill  was  due  the  wine 
arrived,  and,  F.  not  being  able  to  pay  the  duties, 
it  was  sent  to  the  king's  warehouse.  F.  being 
indebted  to  N.,  and  called  upon  to  pay,  sold  the 
wine  whilst  in  the  warehouse  to  N.  for  his  debt  and 
AQl.  F.  soon  after  became  bankrupt.  A.,  having 
jiaid  the  duties,  obtained  possession  of  the  wine  ; 
whereupon  N.  sued  him  for  its  value : — Held, 
that  the  right  of  the  consignor  to  stop  in  transitu 


was  not  at  an  end.      Nix  v.  Olive,  Abbott  oa 
Shipping,  13th  ed.  707. 

Notice  to  Master  of  Consignee's  Ship.]  —  A 
timber  mercliant  in  Sweden  sold  timber  to  L.&  K. 
By  the  original  contract  the  goods  were  to  be 
delivered  "free  on  board,  payable  by  buyers' 
acceptance  at  six  months  from  date  of  bills  of 
lading,  shipment  to  London,  &c. "  ;  the  seller 
was  to  provide  ships  at  rates  specified.  After- 
wards it  was  agreed  that  the  buyers  should 
charter  a  ship  to  bring  the  timber,  and  this  was 
done.  The  ship  put  into  Copenhagen,  and  the 
buyers  having  stopped  payment  before  the  accept- 
ance became  payable,  the  vendor  caused  a  notice 
of  stoppage  in  transitu  to  be  served  on  the 
master  : — Held,  a  good  stoppa?e.  lierndtson  v. 
Stranq.  37  L.  J.,  Ch.  665  ;  L.  E.  3  Ch.  588  ;  19 
L.  T.  40  ;  16  W.  R.  1025. 

Demand  of  Bills  of  Lading — Lien.] — An  agree- 
ment was  entered  into  between  li.in  London  and 
W.  in  Yorkshire,  that  W.  should  supply  L.  with 
goods,  W.  drawing  on  L.,  who  was  to  accept  bills 
for  the  price  of  the  goods.  L.  was  to  ship  the 
goods  to  Shanghai  for  sale  on  W.'s  account.  On 
receipt  of  the  bills  of  lading  L.  was  to  send  them 
to  R.,  to  whose  order  they  were  to  be  made  out. 
W.  was  to  have  a  lien  on  the  bills  of  lading  and 
each  shipment  on  transit  outwards  or  in  the 
liands  of  consignee  or  other  person,  which  licQ 
was  to  cease  on  payment  of  the  bills  of  exchange 
in  respect  of  each  shipment.  No  notice  of  this 
agreement  was  given  to  R.  W.'s  packer  for- 
warded a  parcel  of  goods  to  London,  marked  for 
Shanghai  and  per  a  ship,  the  "  Gordon  Castle." 
named  by  L.  W.  paid  tlie  freight.  The  packer 
advised  L.  of  the  despatch  of  the  goods,  and  told 
him  that  they  were  at  his  disposal.  L.  accepted 
a  six  months'  bill  drawn  on  him  by  W.  for  the 
price  of  the  goods.  The  railway  company 
advised  L.  of  the  arrival  of  the  goods  at  the 
docks,  and  told  him  that  they  remained  at  his 
risk  for  shipment  by  the  "  Gordon  Castle."  The 
goods  were  shii)i>ed  and  the  bills  of  lading  made 
out  to  order  of  L.  or  his  assigns,  by  his  direc- 
tions ;  but  they  were  never  delivered  to  him,  as 
he  i^aid  no  freight.  The  ship  sailed  with  the 
goods  on  board.  A  few  days  before,  L.  stopped 
payment,  and  shortly  after  she  sailed  he  com- 
mitted an  act  of  bankruptcy  and  became  a 
bankrupt.  W.  and  the  trustee  in  bankruptcy 
both  claimed  the  bills  of  lading  in  the  hands  of 
the  shipowners.  It  was  arranged  that  the  goods 
should  be  sold  by  the  agent  of  the  shipowners  at 
Shanghai,  and  the  proceeds  paid  to  the  person 
entitled  : — Held,  that  the  agreement  did  not 
prevent  W.  from  exercising  his  right  to  stop  the 
goods  in  transitu  ;  and  that  the  transit  did  notend 
until  the  goods  were  at  Shanghai  ;  and  that  the 
demand  by  W.  of  the  bills  of  lading  in  the  hands 
of  the  shipowners  was  an  exercise  of  the  right  to 
stop  ;  and  that  W.  was  entitled  to  liave  the  bill  of 
exchange  satisfied  out  of  the  proceeds  of  the 
goods.  Watsun,  Ex  "parte.  Lore,  In  re,  46  L.  J., 
Bk.  97  ;  5  Ch.  D.  35  ;  36  L.  T.  75  ;  25  W.  R. 
489  ;  3  Asp.  M.  C.  396— C.  A. 

Goods  Shipped  hut  not  Arrived.] — The  pur- 
chaser of  goods  directed  the  vendor,  who  carried 
on  business  at  Wolverhampton,  to  consign  goods 
to  a  vessel  then  loading  in  the  East  India  Docks 
for  Melbourne.  The  vendor  delivered  the 
goods  to  a  railway  company  to  be  forwaivleJ 
and  shipped.     Afterwards  the   vcndoi-,  ou  the 
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purchaser  becoming  insolvent,  gave  notice  to  the 
railway  company  to  stop  the  goods,  but  too  late 
to  prevent  shipment.  The  ship  sailed  with  the 
goods  on  board,  but  before  arriving  at  Melbourne 
the  vendors  claimed  the  goods  from  the  ship- 
o\\Tiers  as  their  property  : — Held,  that  the  transit 
was  not  at  an  end  until  the  goods  reached  Mel- 
bourne, and  that  the  vendors  were  entitled  to  the 
goods.  Brfhell  v.  ClarJi,  i,7  L.  J.,  Q.  B.  302  ;  20 
Q.  B.  D.  615  ;  59  L.  T.  SOS  ;  36  W.  E.  611  ;  6 
Asp.  M.  C.  346— C.  A. 

Ship  chartered  by  Shipper — Bill  of  Lading  to 
Lis  Order  —  Indorsement  —  Ship  calling  for 
Orders,]  —  W.  at  Bahia  sold  goods  to  A.  at 
Glasgow.  Under  the  contract  W.  shipped  the 
goods  on  board  a  vessel  chartered  by  himself  to 
))roceed  either  direct  or  via  Falmouth.  Cowes  or 
Queenstown,  for  orders  to  any  port  in  the  United 
Kingdom  or  the  continent  as  specified.  The  bill 
of  lading  was  made  out  to  W.'s  order  or  assigns, 
signed  by  the  master,  and  indorsed  in  blank  by 
■\V.,  who  forwarded  it  with  the  charterparty  and 
invoice,  which  expressed  the  goods  to  be  shipped 
on  the  account  and  at  the  risk  of  and  to  A.  The 
bill  of  lading,  charterparty  and  invoice  were 
received  by  A.  On  the  ship's  arrival  at  Fal- 
mouth, W.'s  agents  applied  to  A.  for  instructions 
as  to  the  destination,  and  before  receiving  them 
they  heard  of  A.'s  insolvency  : — Held,  that  W.'s 
agents  had  a  rieht  to  stop  in  transitu.  Fraser 
V.  Witt,  L.  R.  7  Eq.  64  ;  19  L.  T.  440  ;  17  W.R.  92. 

Ship  chartered  by  Vendee.] — Delivery  on  ship 
chartered  by  vendee  does  not  necessarily  end  the 
transitus.     JJothluujh  v.  I/iqlis,  3  East,  3S1  ;  7 

II.  n.  4'jo. 

Goods  delivered  on  Board — Receipts  taken — 
Purchaser  Passenger  in  same  Ship.j — The  i)ur- 
chaser  of  goods  directed  the  vendors  to  deliver 
the  goo<ls  at  a  wharf,  to  be  forwarded  by  a  speci- 
fied shii)  to  the  purchaser  abroad.  The  vendors 
delivereil  the  goods,  and  toolc  receipts  from  the 
shipowners,  which  they  delivered  to  the  pur- 
chaser, who  exclianged  them  for  the  bills  of 
lading,  and  himself  sailed  as  a  passenger  in  the 
ship  : — Held,  that  the  goods  were  liable  to  be 
stopped  in  transitu.  Lyons  v.  Ildll'nnnq,  59  L.  .1., 
1'.  C.  79  ;  15  App.  Cas.  391  ;  63  L.  T.  293  ;  39 
W.  R.  390 ;    6  Asp.  M.  C.  551—1'.  C. 

Rejection  of  Goods  by  Purchaser— Contract 
Rescinded,^ — A  shi|i"s  cargu  was  b(jii'_'hl.  and 
iiltcr  it  was  unloadfjd  by  tlic  purchaser  he  Ijccame 
insolvent.  I'art  of  the  cargo  was  afterwards,  at 
the  request  of  the  dock  ])eople,  removed  from  the 
i|iiay  to  the  purchaser's  house  for  the  ))urpose  of 
safe  custody.  The  cargo  was,  in  fact,  rejected  by 
t  lie  purchaser  as  not  according  to  the  contract; 
whiTi-iipoii  the  seller  hn<l  rescinded  the  contract : 
—  Held,  tlint  the  seller  was  entitled  to  tlic  cargo 
a« against  the  trustee  in  bankrui)tcy.  Booker  v. 
Niliir,  9  Ct.  of  Hess.  Cas.  (41  li  ser.)  314. 

Voyage  not  Completed  because  of  Quarantine.] 
— Wiiere  before  tlie  shii)'s  arrival  the  consignee 
of  cargo  becomes  bankrujit,  the  arrival  of  the 
sliip  in  the  port,  where  she  is  taken  possession  of 
by  the  assignees,  but  from  whence  she  is  ordered 
to  |)erform  cpiarantine,  is  not  such  a  completion 
of  the  voyage  as  shall  vest  the  ))roperty  in  the 
assignees;  but  the  consignor  may  stoj)  them  as 
in  transitu  whilst  the  vessel  is  performing  qua- 
rantine. Hold  V.  Poicnal,  1  Esp.  240.  Sec  5  R.  R. 
658,  n. 


Mate's  Receipt.] — Goods  were  sold  f.o.b.,  and 
on  shipment  tlie  vendor's  agent  tendered  a 
receipt  to  the  mate  by  which  the  goods  were 
acknowledged  to  be  shipped  on  account  of  the 
vendor.  Tiie  mate  kept,  but  did  not  sign,  the 
receipt ;  and  on  the  next  day  signed  bills  of 
lading,  making  the  goods  deliveral)le  to  the  order 
of  the  vendee  : — Held,  tliat  the  vendor  could  stop 
the  goods  on  the  vendee's  insolvencv.  Jliicli  v. 
Hatfield,  5  B.  k.  Aid.  632  ;  24  R.  R.  .507. 

Overside  Order.] — Goods  were  shipped  by  A., 
a  firm  in  Calcutta,  to  the  order  of  B.  in  England. 
B.  pledged  tlie  bill  of  lading  to  C.  and  afterwards, 
became  bankrupt.  On  the  ship's  arrival  C. 
obtained  from  the  brokers,  on  payment  of  freight, 
an  overside  order  for  deliver}'  of  the  goals.  On 
presenting  this  order  to  the  officer  on  board  the 
ship,  the  lighterman  emploj'ed  by  C.  was  told 
that  he  should  have  the  goods  as  soon  as  tlijy 
could  be  got  at.  Before  tliey  could  be  got  at,  or 
the  ship  broke  bulk,  A.'s  agents  served  notice- 
on  the  master  and  ship's  agents  of  stoppage  ii4 
transitu  : — Held,  that  the  notice  was  good,  ami 
that  A.  was  entitled  to  the  goods,  after  satisfying 
C.'s  charge.  Coventry  y.  Gladstone,  37  L.  J.,  Ch. 
492  ;  L.  R.  6  Eq.  44  ;  16  W.  R.837. 

Goods  in  Hands  of  Forwarding  Railway  Com- 
pany.]— A.  <Sc  Co.,  of  Moscow  and  Birmingliam, 
bought  goods  from  B.  &  Co.,  of  Glasgow,  to  be 
shipped  by  C.'s  "  first  steamer  from  Leith  to  Riga,  to 
A.  &  Co.'s  orders."  By  the  bills  of  lading,  whieln 
stated  that  tlic  goods  were  shipped  by  A.  &  Co., 
they  were  to  be  delivered  at  Riga  to  the  agent  of 
a  railway  company,  to  be  forwarded  to  A.  &  Co.  ab 
Moscow.  A.  &  Co.  became  insolvent,  ami  B.  i:  Co. 
stopped  the  goods  at  Riga  in  the  hands  of  the 
railway  company  : — Held,  that  the  transitus  was- 
not  at  an  end.  McLpod  v.  Harrison,  8  Ct.  of 
Sess.  Cas.  (4th  ser.)  227. 

4.  Part  Delivery. 

Freight  Lien  Existing.] — A  cargo  of  114  \ox\» 
of  iron  castings  was  consigned  from  Scotland  tt> 
London  on  board  a  ship  cliartered  by  tlie  vendor, 
the  bill  of  lading  being  made  out  in  favour  of  the 
purchaser  or  his  assigns,  he  or  they  paying  freight . 
After  thirty  tons  were  delivered  to  the  i)urchaser 
the  vendor' gave  notice  to  stop  the  unloading.  At 
this  time  part  only  of  the  freight  had  been  paiif 
to  the  master.  Soon  after  the  purchaser  liecamc- 
insolvent,  and  a  receiver  was  appointed.  The 
l)alaiice  of  tlie  freight  was  jiaid  by  the  receiver, 
and  the  rest  of  the  cargo  was  placed  in  medio  : — 
Held,  that,  inasinuch  as  it  could  not  be  supposed 
that  the  master  intended  to  abaiwlon  his  lien  for 
the  unpaid  freight,  tlie  delivery  of  the  thirty  tons- 
did  not  operate  as  a  constructive  delivery  of  the 
whole,  anil  lliat  tin;  transitus  was  not  at  an  end. 
Cooper,  i:.n  viirfe.  McLaren,  In.  re,  4.S  L.  J.,  Bk.  | 
■19  :  1 1  Ch.  D.  68  ;  40  L.  T.  H)5  ;  27  W.  R.  518  ;. 
1  A-p.  M.  C.  63— C.  A. 

Seshipment.] — A.  consigned  iron  to  B.,. 

and  sent  it  to  a  <  arrier,  who  delivered  part  on  a 
wharf  of  li. ;  on  discovery  that  15.  was  insolvent 
the  carrier  reship|ieil  the  part  delivered,  and  liel<l' 
the  whole  to  satisfy  his  lien  for  freight  and  for  a. 
general  account  between  him  and  13.  : — Held,, 
that  A.'s  right  of  stoppage  in  transitu  was  not- 
gone  ;  and  that  lie  could  maintain  trover  for  the 
iron  against  the  carrier,     Craivshay  v.  Eadcs,  2 
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D.  &  E.  288  ;  1  B.  &  C.  181  ;  1  L.  J.  (o.s.)  K.  B. 
1)0  ;  25  K.  K.  348. 

Constructive   Delivery   of  Whole.] — A.   at  a 

'foreiiin  ixivt  ^hips  goods  by  order  iiiul  on  account 
■  of  B.',  to  be  paid  for  at  a  future  day,  and  bills  of 
lading  accordingly  are  signed  by  the  master. 
One  of  the  bills  is  sent  to  B.,  who  before  the  ship 
;arrives  sells  the  goods  and  hands  the  bill  of 
aading  to  C.  After  the  ship's  arrival  and  delivery 
■of  part  of  the  goods  to  C.'s  agent,  B.  becomes 
bankrupt :— Held,  that  there  having  been  con- 
■structive  delivery  of  the  whole  of  the  goods,  the 
•vendor's  riwht  to  stop  in  transitu  was  at  an  end. 
Slubey  v.  Hryward,  2  H.  Bl.  501  ;  3  K.  R.  48G. 

Part  delivery  by  carrier  to  consignee  held  to  be 
•constructive  delivery  of  the  whole,  so  as  to  put 
an  end  to  the  transitus.  Beits  v.  GihUm,  4 
2J.  &  M.  64  ;  2  A.  &  E.  57  ;  4  L.  J.,  K.  B.  1. 

Sampling  and  Selling  Part  of  Cargo.]— Wheat 
'was  shipped  in  Loudon  under  bill  of  lading 
making  it  deliverable  at  Barmouth  or  Tremadoc 
to  T.  or  his  assigns,  on  payment  of  freight.  The 
•cargo  was  paid  for  partly  by  cash  and  partly  by 
.acceptance.  Before  the  acceptance  became  due 
T.  assigned  his  property  to  the  plaintiff,  A.,  in 
'trust  for  his  creditors  ;  being  at  the  time  insol- 
vent, to  the  ]ilaintifE's  knowledge.  T.  indorsed 
•the  bill  of  lading  to  the  plaintiff.  On  the  ship's 
.arrival  at  Barmouth  the  plaintiff  went  on  board, 
took  samples,  and  sold  seventy  of  the  eighty 
quarters  on  board  to  purchasers,  having  paid  the 
■freight.  The  remaining  ten  quarters  he  ordered 
to  be  carried  on  to  Tremadoc.  On  the  ship's 
:arrival  at  Tremadoc,  T.'s  acceptance  having  been 
dishonoured,  the  vendor  claimed  the  remaining 
ten  quarters,  tendering  freight : — Held,  that  the 
transitus  was  determined  by  the  acts  done  by  the 
plaintiff  at  Barmouth.  Jones  v.  Jones,  8  M.  &  W. 
431  ;  10  L.  J.,  Ex.  481. 

5.  Goods  in  Hands  of  Wharfinger. 

Consignee  not  in  Possession.]  —  Goods  were 
•  consigned  to  A.  deliverable  in  the  Thames.  A., 
■being  pressed  by  the  master  of  the  ship  to  have 
them  landed,  sent  his  son  to  tell  the  master  to 
Hand  them  at  the  wharf  where  goods  usually  were 
landed  for  him.  At  the  same  time,  being  insol- 
vent, he  told  his  son  that  he  should  not  meddle 
•with  them  : — Held,  that  the  transitus  was  not  at 
■  an  end;  A.'s  statement  to  his  son,  which  was 
.admitted  in  evidence,  shewing  that  he  had  not 
taken  possession  of  the  goods  as  owner.  James 
'V.  G-riffin,  2  M.  &  W.  622  ;  6  L.  J.,  Ex.  241. 

Before  Shipment.] — Goods  at  a  wharfinger's  in 
^jondon  on  their  way  to  be  shipped  to  the  vendee 
at  Newcastle  are  subject  to  the  vendor's  right  to 
stop  in  transitu  ;  and  that  although  they  have 
lieen  attached  by  process  out  of  the  mayor's 
court  at  the  suit  of  a  creditor  of  the  vendee. 
Smith  V.  Goss,  1  Camp.  282  ;  10  E.  R.  684. 

After  Weighing  for  Purchaser.] — Bale  goods 
•%vere  forwarded  by  ship  to  London  deliverable  to 
B.  &  Co.  or  their'assigns,  being  factors  for  sale, 
and  were  landed  at  the  defendant's  wharf. 
B.  &  Co.  ordered  the  defendant  to  weigh  and 
■•deliver  to  M.,  a  purchaser  from  B.  &  Co.  They 
were  weighed,  and  an  account  of  weight  sent  to 
.B.  &  Co.,  who  sent  invoices  accordingly  to  M. 
Hy.  resold  some  bales,  and  they  were  delivered 
■aipon  his  order  by  the  defendants  to  his  vendees. 


The  rest  remained  on  the  wharf  until  stojiped  by 
B.  ife  Co.  as  unpaid  vendors.  The  goods  were 
never  transferred  in  the  wharf  books  from  the 
names  of  B.  &  Co.  to  that  of  M.,  and  no  ware- 
house rent  was  ever  paid  by  M. : — Held,  that  the 
defendants  never  held  the  goods  as  wharfingers 
for  M. ;  and  that  the  right  of  stoppage  in 
transitu  was  not  determined  by  part  delivery  to 
his  vendees.  Tanner  v.  Scovcll,  14  M.  &  W.  28  ; 
14  L.  J.,  Ex.  321. 

Order    to    Weigh.] — An    order    by    the 

vendor  to  the  wharfinger  to  weigh  and  deliver 
the  goods  to  the  vendee  does  not  defeat  the  right 
of  stoppage  in  transitu  : — Aliter,  where  the  order 
is  for  delivery  forthwith.  Withers  v.  Lys,  Holt 
N.  P.  18;  16  E.  E.  781. 

In  "Vendor's  Name — Order  not  to  Deliver.] — G. 

at  North  Tavvton  ordered  goods  to  be  sent  to  him 
from  London,  not  specifying  any  particular  ship, 
by  way  of  Exeter.  They  were  shipped  and  carried 
to  Exeter,  where  they  were  put  into  the  hands  of 
a  wharfinger  to  be  forwarded  to  North  Tawton. 
In  the  wharfinger's  books  they  were  put  into  the 
name  of  G.  The  vendor  received  a  letter  from 
G.  that  he  would  not  receive  the  goods,  and  that 
the  vendor  might  take  them  back.  The  vendor 
ordered  the  wharfinger  not  to  deliver  them,  and 
the  wharfinger  promised  not  to  do  so  until  he 
could  with  safety,  but  afterwards  delivered  them 
to  G.'s  assignees  in  bankruptcy  : — Held,  that  C.'s 
right  to  stop  in  transitir  was  not  at  an  end,  and 
that  he  could  maintain  trover  against  the  whar- 
finger. Mills  V.  Ball,  2  Bos.  &  P.  457  ;  5  E.  E. 
653. 

Goods  were  landed  and  entered  in  the  whar- 
finger's book,  with  freight  and  charges  set 
opposite  to  them,  not  in  the  name  of  anyone  as 
consignee.  The  master  of  the  ship  had  landed 
them  at  the  instance  of  the  clerk  of  the  con- 
signee, who  was  away  from  home  : — Held,  that 
the  transitus  had  not  ended.  Ediva  rds  v.  Brewer, 
2  M.  &  W.  375  ;  6  L.  J.,  Ex.  135. 

Delivery    Order    by  Consignee  —  Goods    not 

Arrived.] — A  consignee  of  goods  delivering  over 
to  a  third  person  the  shipping  note  of  such  goods, 
and  a  delivery  order  on  the  wharfinger  to  deliver 
such  goods  when  they  arrive,  does  not  pass  the 
property  in  them,  so  as  to  prevent  a  stoppage  in 
transitu  by  the  consignor.  Akerinan  v.  Hum- 
phrey, 1  Car.  &  P.  53. 

Goods  Warehoused  for  Vendee,] — Goods  con- 
veyed by  a  barge  on  the  Thames  were  deposited 
in  the  carrier's  warehouse  for  the  convenience  of 
the  vendee,  to  be  delivered  as  he  should  want 
them  : — Held,  that  the  vendor's  right  to  stop  in 
transitu  was  gone.  Allen  v.  Grijjjier,  2  C.  &  J. 
218  ;  2  Tyr.  217  ;  1  L.  J.,  Ex.  71. 

Transfer  in  Warehouseman's  Books  to  Name  of 

Purchaser.] — Where  tlie  purchaser  of  goods  has 
lodged  witli  the  wharfinger  an  order  to  deliver 
them,  and  the  wharfinger  has  transferred  them 
in  his  books  into  the  name  of  the  purchaser,  the 
vendor's  right  to  stop  in  transitu  is  at  an  end, 
Harman  v.  Anderso7i,  2  Camp,  242  ;  11  E.  E. 
706. 

6,  Transitus  at  ks  End. 

Corporal  Touch  of  Purchaser  —  Delivery  to 
Third  Person.] — The  right   to  stop  in  transitu 


577 


SHIPPING— XVI.  Stoppage  vi  Transitu. 


exists  until  the  goods  come  to  the  "corporal 
touch  "  of  the  vendee  ;  delivery  to  a  third  person, 
to  convey  to  the  vendee,  does  not  determine  the 
transitus.  Hmitei-  v,  Beale,  cited,  3  Term  Eep. 
466. 

Bills  of  Lading  indorsed,  and  Goods  delivered 
to  Railway  Company.] — Bills  of  lading  for  cotton 
sent  to  the  vendor's  agent  at  Liverpool  provided 
for  delivery  at  Liverpool  to  order  or  assigns.  The 
purchaser  at  Liverpool  sent  to  the  vendor's  agent 
liis  acceptance  for  the  price  of  the  cotton,  and 
the  bills  of  lading  were  sent  to  the  purcliascr, 
who  indorsed  them  to  a  railway  company,  to 
whom  the  cotton  was  delivered  for  carriage  to 
the  purchaser  in  Yorkshire  : — Held,  that  the 
vendor  had  no  right  to  stop  the  cotton  after  deli- 
■verv  to  the  railwav  companv.  Gihhcs,  Ex  parte, 
Whitu-orth.  Ill  re.'-io  L.  J.,  IJk.  10  ;  1  Ch.  D.  101  ; 
33  L.  T.  479  ;  24  W.  E.  298. 

Delivery  on  Board  Ship  of  Purchaser.]  — 
H.  &  Co.  were  in  possession  of  a  ship  let  to  them 
tfor  three  years  at  521.  lOs.  per  mouth,  they  find- 
ing stock  and  provisions  for  the  ship,  jiaying  the 
master,  and  to  have  complete  control  of  the  ship. 
The  ship  went  a  voyage  to  Alexandria,  and  lirid 
.goods  on  board  her  whicli  they  were  sending 
•upon  an  adventure : — Held,  that  the  unpaid 
vendor  of  the  goods  could  not  stop  the  goods, 
ithe  delivery  having  been  complete.  Foivlcv  v. 
M'Tafffiart  or  Rymer,  cited,  1  East,  522  ;  7  Term 
Eep.  442  ;  3  East,  396. 

Delivery  on  Iward  a  ship  belonging  to  the 
vendee  under  bills  of  lading  making  the  goods 
"deliverable  to  the  vendee  or  his  a.ssigns  ends  the 
transitus.  SchuUinans  v.  Lancashire  and  YurJi- 
«h>rc  Ji.}/.,  36  L.  J.,  Ch.  361  ;  L.  U.  2  Ch.  332  ;  16 
L.T.  189;  15  W.  E.  534. 

Shipment  by  Vendee.] — Goods  delivered  to  the 
vendee  at  the  wliarf  and  shipped  by  him  cannot 
afterwards  be  stopped.  Nohle  v.  Adam.s,  7 
Taunt.  59;  2  Marsh.  366;  Holt,  248;  17  E.  E. 
445. 

Goods  taken  to  Purchaser's  Premises  against 
iis  Wish.^ — (ior.ds  were  cunsigncd  from  f.iUKlMii 
to  A.  ill  .Siiiidi.'ilaiid,  the  invoic;e  and  bill  of  lading 
being  forwarded  to  A.  on  the  arrival  of  the  goods 
at  Sunderland.  The  goods  were,  against  the  wish 
of  A.,  who  was  in  difiiculties,  taken  from  the 
wharf  to  A."s  premises.  A.  wrote  1o  tlie  vendor 
f<tating  tliat  a  stoppage  of  his  Ijusine.ss  had  been 
<lecided  on.  and  expressing  liis  regret  that  lie 
•could  not  return  tlic  goods  to  the  wharf.  After- 
wards he  delivered  the  key  of  his  wareliouse  in 
whicli  the  goods  hiy  to  a  trustee  for  his  creditors  : 
— Held,  that  the  transitus  was  at  an  end,  and 
that  the  creditors  were  entitled  to  the  goods  as 
against  the  ven<lor,  who  f;laiiiied  a  right  of  sto])- 
liage  in  transitu.  Ifri/ir/;ri/  v.  A'ar/r,  8  El.  &  El. 
410:  2.S  L.  J.,  Q.  B.  79;'4  Jur.  (N..S.)  848;  6 
AV.  E.  687. 

Goods  delivered  on  Board  to  be  carried  at 
Purchaser's  Ribk.] — CollVc  was  sliipprd  in  a 
.ship  of  thi!  purchnsers  under  Ijills  of  lading 
making  it  deliverable  to  the  order  or  a.ssigns  of 
the  vendors  "freight  free."  An  invoice  was 
made  out,  stating  the  coffee  to  have  be(;n  shipped 
by  order,  and  on  account,  and  at  risk  of  tlie  |nir- 
chasers.  A  bill  of  ]a<liiig  iiidorseil  in  blank  was 
sent  to  the  purchasers,  but  afterwards,  and  after 
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the  bankruptcy  of  the  purchasers,  placed  in  the 
hands  of  a  third  person,  at  the  request  of  the 
vendors,  to  secure  bills  drawn  for  the  price  of 
the  coffee  : — Held,  that  it  was  a  question  for  the 
jury  whether  the  coffee  was  delivered  on  board 
on  account  of,  and  to  be  carried  at  the  risk  of, 
the  purchasers  ;  if  so.  the  right  of  stoppage  in 
transitu  was  at  an  end.  Va/i  Casteel  v.  Booltcr, 
2  Ex.  691. 

Bill  of  Lading  indorsed  to  Purchaser.] — B. 
sold  wheat  to  A.,  the  price  to  be  paid  by  banker's 
draft  on  London  at  two  months,  to  be  remitted 
on  receipt  of  invoice  and  bill  of  lading.  B. 
shipped  the  wheat  by  order  of  A.  to  be  carriccl 
to  M.  for  the  account,  and  at  risk,  of  A.  The 
master  signed  a  bill  of  lading,  making  the  wheat 
deliverable  to  B. ;  B.  indorsed  the  bill  of  lading 
to  A.,  and  sent  it  to  A.  with  an  invoice,  asking 
for  payment ;  A.  failed  to  remit  the  banker's 
draft  : — Held,  t-hat  B.'s  right  of  stoppage  in 
transitu  was  at  an  end.  Wilmshnrst  v.  Bmcher, 
7  Man.  &;  G.  882  ;  12  L.  J.,  Ex.  475— Ex.  Ch. 

Delivery  Order  of  Whisky  handed  to  Excise 
Officer  by  Consignee.]— A.  in  Scotland  consigned 
ten  puncheons  of  whisky  to  B.  at  N.  in  Ireland, 
sending  to  B.  an  invoice  and  delivery  order 
directed  to  the  collector  of  excise  at  N.,  instruct- 
ing him  to  receive  the  duty  and  deliver  to  B. 
B.  lodged  the  delivery  order  with  the  excise  and 
the  keeper,  and  removed  six  of  the  puncheons, 
paying  the  duty  ;  but  no  transfer  of  the  whisky 
was  made  in  the  excise  books.  B.  afterwards 
became  bankrupt,  and  A.  transferred  the  other 
four  puncheons  to  C.  The  assignees  of  B.  brought 
trover  for  the  four  puncheons  : — Held,  that  "the 
right  of  stoppage  in  transitu  M-as  at  an  end 
when  the  delivery  order  was  lodged,  and  that 
the  transfer  in  the  excise  books  was  immaterial. 
Orr  v.  Murdoch,  2  Ir.  C.  L.  E.  9. 

Receipt  given  for  Goods— Shipment.] — Goods 
wc'ie  ordered  from  E.  k,  ( 'o.  by  G.  and  were 
delivered  at  the  docks  marked,  according  to  G.'s 
order,  "J.  H.  A.,  Trinidad."  With  the  goods 
were  forwarded  shipping  insti'uctioiis  from  G., 
directing  the  goods  to  be  i)Ut  on  board  the  sliij) 
"M."  A  receipt  signeil  by  the  dock  superintendent 
was  given  for  them  to  E.  &  Co.  as  follows  : 
"Bought  of  E.  &  Co.,  J.  H.  A.,  500  boxes,  ss.  '  M.' 
on  account  G.  Trini^Iad."  IJuring  the  jiassago 
of  the  goods  to  Trinidad  G.  became  liankrujit, 
ami  E.  it  Co.  gave  notice  to  stop  tlie  goods. 
Under  an  order  of  llu;  Trinidad  court  the  goods 
were  delivered  to  .J.  ][.  A.,  who  paid  tlie  trustee 
in  bankruptcy  for  them.  E.  &  Co.  claimed 
the  money  so  paid  : — Held,  that  the  transit  was 
determined  wlien  tlic  receijit  was  giveti,  and 
that  E.  &  Co.  were  not  entitled  to  the  money. 
(riirnrii,  In  re,  Ifiighrx,  Kv  parte,  67  L.  'J". 
598  ;  7  Asp.  M.  C.  219  ;  9  Morrell,  291. 

Bill  of  Lading  to  Consignor  or  Order  Goods 
delivered  to  Purchaser. ]—( mm h!>  wi  ic  »liipped  for 
the  use  and  at  the  risk  of  the  con.-ignee,  the  eoii- 
signortaking  bills  of  lading  making  them  deliver- 
able to  his  f)i(ler.  Tiie  nia'-terdelivcir<l  thegoods  to 
the  consignee,  in  whom  the  property  in  the  goods 
was  held  to  have  vested  :— Held,  that  the  con- 
signor's right  to  stop  in  transitu  was  gone  ;  but 
semblc.  jier  Lord  EUenborough,  the  master  might; 
be  liable  in  an  action  by  the  consignor  for  not 
delivering  according  to  the  bill  of  lading.      Coku 
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V.  Hurden,  i  East,211,  217  ;  1  Smith,  20  ;  7  11.  R. 
570. 

Mate's  Keceipts.]— The  vondov's  lighterman 
toiik  mates  receipt.s  for  goods  contracted  to  be 
sold  and  delivered  f.  o.  b.,  to  be  paid  for  by  cash 
or  bills  at  the  purchaser's  option.  The  ^oods 
■were  paid  for  by  bills,  the  vendors  retaining  the 
mate's  receipts.  During  the  currency  of  the 
bills  the  purchaser  became  insolvent : — Held, 
that  the  transitus  and  the  vendor's  right  to  stop 
were  at  an  end.  Cowasjee  v.  Thompson,  5  Moore, 
P.  C.  165  ;  3  Moore,  Ind.  App.  422. 

Stoppage  by  Agent— Eatification.]—C.  and  T., 
merchants  at  Liverpool,  sent  orders  to  T.,  a  mer- 
chant at  New  York,  to  purchase  goods  for  them, 
which  were  shipped  in  five  vessels  for  Liverpool, 
and  consigned  to  C.  and  T.,  who,  after  receipt  of 
the  goods  in  one  of  the  vessels,  stopped  payment 
on  April  7th.  I.  had  drawn  bills  for  the  goods, 
partly  on  C.  and  T.,  and  partly  on  B.  &  Co.,  with 
whom  C.  and  T.  had  dealings.  B.  &  Co.,  who 
were  merchants  at  Liverpool,  having  a  house  at 
New  York,  purchased  there  several  of  the  bills, 
which  were  drawn  at  sixty  days'  sight  and  were 
dated,  some  on  March  2Sth,  and  some  on  March 
30th.  On  May  8th  a  fiat  in  bankruptcy  issued 
against  C.  and  T.  The  four  other  vessels  arrived 
on  May  3rd,  5th,  6th  and  9th  respectively,  and 
immediately  on  the  arrival  of  each  ship  B.  &  Co., 
on  behalf  of  I.,  before  the  transitus  was  ended, 
gave  notice  to  the  masters  and  consignees  to 
stop  the  goods.  B.  &  Co.  were  not  the  general 
agents  of  I.,  nor  had  they  received  from  him 
authority  to  make  the  stoppage.  On  May  11th 
the  assignees  of  C.  and  T.  demanded  the  goods 
from  the  masters  and  consignees,  tendering  the 
freight.  The  latter  r  fused  to  deliver  them,  and 
on  fhe  same  day  delivered  them  to  B.  &  Co.  The 
assignees  claimed  them  from  B.  &  Co.,  who  re- 
fused to  deliver  them  up.  On  ■2Sth  April  I. 
heard  at  New  York  of  C.  and  T.  having  stopped 
payment,  and  executed  a  power  of  attorney  to 
H.  at  Liverpool  to  stop  the  goods  in  transitu. 
On  May  13th  H.  received  the  power  of  attorney 
and  confirmed  the  stoppage  by  B.  &  Co.  I. 
afterwards  adopted  and  ratified  all  that  had  been 
done  by  H.  and  B.  &  Co.  :— Held,  that  after  the 
demand  by  the  assignees  there  couM  be  no 
stoppage  in  transitu,  and  that  the  pretended 
aatification  by  I.  of  H.'s  anJ  B.  &  Co.'s  acts  had 
no  effect,  liird  v.  Broion,  4  Ex.  786  ;  19  L.  J., 
Ex.  154  ;  14  Jur.  132. 

Possession  of  Consignee.] — The  transitus  is  at 
an  end  when  the  consignee  has  taken  possession 
of  the  goods  and  exercised  an  act  of  ownership 
over  them.     WriffJit\.  Lawcs,  4  Esp.  82. 
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1.  Generally — Aveuage  Act. 


Loss  must  be  voluntarily  Incurred.]  —  To 
found  a  claim  for  average  contribution  thd  loss, 
must  be  voluntarily  incurred — per  Lord  Stowell. 
The  Copenliagen,  1  C.  Eob.  289,  293.  S.  P.^ 
llallett  V.  Wigram,  infra. 

What  Necessary  to  establish  Claim  to.]— Irv 
order  to  establish  a  claim  to  general  average- 
against  the  owner  of  cargo,  the  shipowner  must 
shew  a  common  risk  existing,  and  a  voluntary 
sacrifice  or  an  extraordinary  expenditure  in- 
curred for  the  joint  benefit  of  both  ship  and 
cargo.  If,  therefore,  goods  are  landed  from  a 
stranded  ship,  and  deposited  in  a  place  of  safety,, 
whence  they  may  be  shipped  again  in  another 
vessel  and  carried  to  their  destination,  without 
greater  expense  to  the  owner  of  the  goods,  or 
deterioration  to  the  goods  themselves,  so  that  it- 
is  indifferent  to  him  by  what  ship  they  go  for- 
ward, extraordinary  expenses  subsequently  in- 
curred in  floating  the  stranded  vessel  do  not- 
constitute  general  average  to  which  the  cargo  is- 
borrnd  to  contribute.  Walthew  v.  Mavrojani,  31)' 
L.J., Ex.81;  L.R.5EX.116;  22L.T.310— Ex.Ch.. 

Not  within  Suing  and  Labouring  Clause  of 
Policy.] — General  average  antl  salvage  do  not 
come  within  cither  the  words  or  the  object  of 
the  suing  and  labouring  clause  of  a  j)olicy  of 
marine  assurance.  Aitchison  v.  Lolire,  49  L.  J., 
Q.  B.  123  ;  4  App.  Cas.  755  ;  41  L.  T.  323  ;  2S 
W.  R.  1  ;  4  Asp.  M.  C.  168— H.  L.  (E.) 

Lien.] — There  is  alien  for  general  contributioni 
to  individual  loss  by  property  thrown  overboard! 
for  tl  e  Rpfety  of  the  ship.  Hallett  v.  Bovsjield.., 
18  V.  s   187  ;  11  R.  R.  184. 

A  ri  lit  to  general  average  contribution  from' 
a  si  ip  after  adjustment  made  gives  the  owners  of 
the  c  i:go  no  lien  on  the  ship  by  the  law  mari- 
time. The  North  Star,  Lush.  45  ;  29  L.  J.,  Adm.  73. 

When  a  person  has  been  employed  by  the- 
master  of  a  stranded  vessel  to  do  various  acts 
for  the  purpose  of  saving  the  cargo,  such  person 
has  a  lien  on  the  cargo  for  his  charges,  the- 
services  being  in  the  nature  of  salvage,  and  the: 
charges  payable  by  particular  average.  Hinqs- 
ton\.  Wendt,  45  L.  J.,  Q.  B.  440  ;  1  Q.  B.  D.  367;. 
34  L.  T.  664  ;  24  W.  R.  664  ;  3  Asp.  M.  C.  126. 

Silk  put  Ashore  to  save  Capture.] — A  ship, 
with  oils  and  silk  on  board  was  surprised  by  the- 
enemy.  The  silk,  being  valuable  and  Itght,  was. 
sent  ashore  in  boats  and  saved.  The  ship  and' 
oils  were  captured  : — Held,  no  case  for  average- 
contribution  as  between  the  owner  of  the  ship 
and  oils  and  the  owner  of  the  silk.  Slicjipard  v> 
Wright,  Shower  P.  C.  23  (ed.  1876). 

Goods  Stowed  on  Deck.] — See  infra,  7.  Jetti- 
son. 

Where   Insurance  effected.] — The  fact  of  am 

owner  having  effected  an  insurance  does  not 
affect  his  right  to  recover  general  average^ 
Price  V.  JS'oMe,  4  Taunt.  123  ;  13  R.  R.  560. 

Ship  and  Cargo  in  Peril — Tipping  Ship  Head 
down  to  repair  Propeller — Damage  to  Cargo.] 
— A  ship,  laden  with  a  perishable  cargo  wliich 
could  not  by  any  means  be  discharged,  having- 
on  her  voyage  become  unnavigable  and  incapable 
of  moving  through  damage  to  her  propeller  ia^ 
with  her  cargo,  in  peril,  although  tlie  ship  ba 
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tijjht  and  strons:  and  the  cargo  sound.  If  tipping  | 
the  ship  head  do^-n  to  repair  her  propeller  be 
resorted  to,  and  in  the  course  of  the  operation  a 
portion  of  the  cargo  be  damaged  by  salt  water, 
the  cargo-owners  have  a  right  to  a  general  average 
contribution.  The  operation  of  so  tipping  the 
ship  is  under  the  circumstances  a  general  average 
act.  and  the  loss  a  general  average  and  not  a 
particular  averatre  loss.  McCall  v.  Uoulder,  66 
L.  J.,  Q.  B.  408  \1Q  L.  T.  469. 

See  also  B.  Marine  Ixsuraxce,  infra,  cols. 
1240  seq. 

2.  Spars,  &c.,  Sacrificed. 

Spars,  &c.,  burnt  to  keep  Donkey-engine  at 
Work.] — A  ship  sailed  well  e  iiiipjied  and  niauued 
for  the"  voj-age.  having  a  donkey-engine  on  board 
and  a  reasonable  supply  of  coaLs  to  work  it  for 
pumping  purposes.  The  ship  met  with  very 
heavy  weather  and  sprang  a  leak,  and  in  order 
to  keep  her  afloat  it  became  necessary  to  use  the 
engine  for  pumping,  and  the  coals  running  short, 
the  captain  burnt  with  the  coals  the  ship's  spare 
spars  and  some  of  her  cargo  : — Held,  that  the 
sacrifice  of  the  spars  and  cargo  was  general 
average.     Ruhinmn  v.  Price,  46  L.  J.,  Q.  B.  5.51; 

2  Q.  B.  D.  295  :  36  L.  T.  354  ;  25  W.  B.   469  ; 

3  Asp.  M.  C.  407— C.  A. 

Lobs  of  Tackle.] — An  action  lies  by  a  ship- 
o\\aier  to  recover  from  the  owner  of  the  cargo 
his  projjortion  of  general  average  loss  incurred 
by  sacrificing  the  tackle  belonging  to  the  ship 
for  an  unusual  purpose,  or  on  an  extraordinary 
occasion  of  danger,  for  the  benefit  of  the  whole 
concern.  Birldiy  v.  Presgrave,  1  East,  220  ; 
6  K.  R.  256. 

If  anything  on  board  a  ship,  which  is  cut  or 
cast  away  because  it  is  endangering  the  whole 
adventure,  is  in  such  a  state  or  condition  that  it 
must  itself  certainly  be  lost,  although  the  rest  of 
the  adventure  should  be  saved  without  the  cut- 
ting or  casting  away,  then  the  destruction  of  the 
thing  gives  no  claim  for  general  average.  Shep- 
herd V.  Kottqrn,  47  L.  J.,  C.  1'.  67  ;  2  C.  P.  D. 
.085  ;  37  L.  t.  618  ;  26  W.  II.  120  ;  3  Asp.  M.  C. 
544—0.  A. 

Mast  cut  away— Question  for  Jury.] — A  ship 
being  caught  in  a  st(jrm,  portions  of  tlie  rigging 
gave  way  to  .such  an  extent  that  the  mainmast 
began  to  lurch  violently  ;  whereupon,  fearing 
that  the  mast  would  rip  up  the  decks  and  thereby 
endanger  the  safely  of  the  ship,  the  captain 
ordered  it  to  be  cut  away,  which  was  done.  In 
an  action  by  the  owner  of  the  ship  to  recover 
from  the  owners  of  the  cargo  their  proportion  of 
general  average  loss  incurred  by  the  sacrifice  of 
the  mast,  the  judge  left  to  the  jury  the  following 
questions  :  first,  Are  you  of  opinion  that  the 
mast  was  virtually  a  wreck,  and  gone  at  the  time 
it  went  over?  seeon<lly,  l>o  you  tind  it  was  hope- 
lessly lost?  The  jury  answered  both  cjuestions  in 
the  affirmative  : — Held,  tliat  there  had  been  no 
misdirection,  and  that  suljstantially  the  right 
questions  had  been  left  to  the  jury.     II. 

Mast  working  through  Ship's  Bottom.] — Cut- 
ting  aw:iy  a  steaiiisliip's  iron  mast  that  had 
worked  loose  at  the  keel  and  was  in  the  master's 
reasonable  opinion,  though  not  in  fact,  likely  to 
go  through  the  ship's  bottom  : — Held,  general 
averaire.  Curry  or  Corrie  v.  Cnulthard,  cited 
2  C.  I'.  D.  583  ;  3  Asp.  M.  C.  546,  n. 


3.  Cargo  Sold  for  Repairs. 


Bepairs  of  Damage  by  Perils  of  Sea.] — Xo 
claim  for  general  average  ari.ses  when  the  master 
has  been  obliged  to  sell  part  of  the  cai-go  for  the 
purpose  of  executing  lepairs  rendered  necessary 
by  ordinary  perils  of  the  sea.  The  claim  for 
general  average  arises  when  part  of  the  cargo  is 
sacrificed  to  preserve  the  rest  from  impending 
peril.  Hallett  v.  Wigram,  9  C.  B.  580  :  19  L.  J.,  ' 
C.P.  281. 

Repairs  of  General  Average  Damage.] — Where 
cargo  is  sold  necessarily  by  the  master  to  raise 
money  for  repairs  of  injuries  which  are  the  sub- 
ject of  general  average,  the  loss  on  cargo  is  also 
the  subject  of  general  average.  The  Comfnnc'w, 
4  Not.  of  Cas.  677.  S.  P.,  The  Gratitudtne,  3 
C.  Rob.  240,  264. 

Advantageous  Sale  of  Cargo.] — The  master  on 
the  voyage  sold  part  of  the  cargo  to  pay  for  neces- 
sary repairs  for  a  higher  price  than  it>  would  have 
fetched  at  tlie  port  of  destination.  Upon  a  refer- 
ence to  settle  the  average  loss  between  shijiowner 
and  charterer,  the  arbitrator  allowed  for  the 
actual  value  of  the  goods  when  sold,  and  not  at 
the  port  of  destination.  The  court  refused  to 
set  aside  the  award.  Rlchard.so7i  v.  Xourse,  3 
B.  &  Ad.  237. 

Sale  of  Cargo  to  avoid  Arrest.] — Where  the 
master  of  a  shi[)  in  a  foieign  pnrt  was  arrested  by 
process  out  of  a  court  ot  justice,  at  the  suit  of 
the  agent  of  the  ship,  for  sums  of  money  the 
latter  had  disbursed  on  his  account,  and  th& 
master  not  being  able  to  raise  money  by  other 
means,  that  he  might  procme  his  liberation  and' 
pursue  the  voyage,  sold  a  part  of  the  cargo  : — 
Held,  that  the  owner  of  the  goods  so  sokl  had  no- 
right  to  a  contribution  in  the  nature  of  general 
average  from  the  shippers  of  the  other  goods  on 
board,  which  arrived  safely  at  the  port  of  desti- 
nation. Bohsini  V.  Wilson,  3  Camp.  480 ;  14 
R.  R.  817. 


4.  Forwarding  and  Salving  Cargo. 

Expenses,  &c.,  in  transhipping  targo  and 
arranging  for  Sale. J — A  sliip  during  her  voyage 
from  India  to  London  was  stranded  on  the  coast 
of  France.  The  .shipowner  dispatched  his 
manager  and  other  persdus  to  take  part  in  the 
necessary  salvage  operations  and  the  whole  of  the 
cargo  was  saved,  transhipped  and  brouglit  for- 
ward to  London  and  tlie  freight  earned.  Part  of 
the  cargo  which  could  not  be  identified  was  sold 
by  the  shipowner  by  an  arrangement  with  the 
consignees  through  a  broker,  who  received  his 
hrokerage.  Tiie  shipowner  incurred  cnnsiilerabhi 
trouble  in  chartering  siiips  to  carry  on  the  cargo 
from  Fran<-e  to  London,  and  in  sending  out 
lighleis  and  necessary  appliances  to  France,  and 
in  the  identification  of  I  lie  cargo,  preparing  for 
the  sale,  answering  the  inquiries  of  and  arranging 
with  the  consignees.  In  the  average  statement , 
a  remuneration  to  the  shipowner  for  "arranging 
for  salvage  operations,  receiving  cargo,  meeting 
and  arranging  with  consignees,  and  receiving  and 
paying  proceeds,  and  generally  conducting  thu 
business,"  was  charged  partly  to  general  average, 
and  iiartly  as  particular  average  on  the  several 
interests  ratably,  the  average  stater  thinking 
that  the  amount  was  a  reasonable  remuneration 
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to  the  phipo\\'ncr  for  his  services  and  for  comniis- 1 
sioii  on  tlie  sale  of  unidentified  cargo,  and  on 
ilisburseinents  : — Held,  that  untler  the  circum- 
stances the  amount  was  improperly  charged,  and 
could  not  be  recovered,  there  being  no  contract 
on  the  part  of  the  owners  of  the  cargo  to  remu- 
nerate the  shipowner  for  his  services,  a  great  part 
of  which  had  been  rendered  with  the  object  of 
oai-ning  his  freight.  ScJivdrr  v.  Fletcher,  47 
L.  J..  Q.  B.  r.30 ;  3  Q.  B.  D.  418  ;  38  L.  T.  fiOo  ; 
20  W.  R.  756  ;  3  Asp.  M.  C.  577.  And  see  Muse 
v.  Bank  of  Australasia,  infra. 

Payment  by  Shipowner— Liability  of  Cargo- 
owner — Question  for  Jury.] — When  ship  and 
cargo  are  in  peril,  the  fact  that  the  shipowners 
have  by  the  act  of  the  master  become  bound  to 
pay.  and  have  paid,  a  sum  of  money  for  preser- 
vation of  ship  and  cargo,  and  that  the  master  in 
so  binding  them  pursued  a  reasonable  course 
under  the  circumstances,  is  not  conclusive  that 
the  whole  sum  was  chargeable  to  general  average, 
:so  as  to  bind  the  cargo-owners  to  pay  their  pro- 
portion. A  new  trial  was  ordered  on  the  ground 
that  the  question  of  the  amount  chargeable  to 
general  average  ought  to  have  been  submitted  to 
the  jury.  Andersim  v.  Ocean  Stcamsliip  Co., 
54  l!  J.,  Q.  B.  192  ;  10  App.  Cas.  107  :  52  L.  T. 
441  :  33  W.  E.  433 ;  5  Asp.  M.  C.  401— li.  L. 
(E.) 

Extraordinary  Expenditure — Sale  of  Uniden- 
tified Cargo — Conimission.J^Where  a  ship,  which 
carries  a  perishable  cargo,  is  tiirown  away,  the 
shipowner  is  bound  to  convey  the  goods  to  a 
place  of  safety.  He  need  not,  therefore,  make  his 
election  as  to  whether  he  will  earn  freight  by 
carrying  the  goods  to  their  destination  at  any 
particular  time,  but  has  a  reasonable  time  within 
which  to  make  up  his  mind,  and  expenditure 
incurred  while  carrying  the  goods  to  a  place  of 
safety  cannot  be  regartled  as  expenditure  on 
account  of  freight  alone.  Bosc  v.  Bunk  of  Avs- 
tralasia,  63  L.  J.,  Q.  B.  504  ;  [1894]  A.  C.  687  ; 
4}  R.  121 ;  70  L.  T.  422  ;  7  Asp.  M.  C.  445— H.  L. 

The  shipowner  cannot  render-  owners  of  cargo 
liable  for  the  cost  of  emi)loying  assistance  to  tlo 
that  which  he  might  himself  have  done.  But 
where  he  acts  reasonably  in  incurring  extraor- 
-d.iiary  expenditure — either  bj'  employing  extrane- 
(uis  aid  to  salve  the  cargo,  or  a  commission 
iiicrchant  to  sell  unidentified  parts  of  it — for  the 
benefit  of  the  adventiwe  generally,  he  is  at  liberty 
lo  charge  such  expenditure  u})on  those  who  are 
"benefited.  Schuster  v.  Fletcher,  supra,  disap- 
proved,    li. 

Cargo  forwarded  —  Expense  of  getting  Ship 
afloat.] — A  ship  got  ashore,  and  her  cargo  was 
landed  and  forwarded  in  another  ship: — Held, 
that  expenses  subsequently  incurred  in  getting 
the  ship  off  were  not  general  average,  to  which 
the  cargo  should  aontribute.  Joh  v.  Lanqton,  6 
El.  &  Bl.  779.  S.  P.,  Ojipcnheiin  v.  Fry,  5  B.  &  S. 
348  ;  Moran  v.  Joiws,  7  El.  &  Bl.  523. 

5.  Poet  op  Refuge  Expenses. 

Ezpeases  of  unloading,  &c.,  during  Repairs — 
Deserters.] — A  ship  after  collision  had  to  cut 
away  part  of  her  rigging  and  return  to  put 
to  repair  : — Held,  that,  the  expenses  of  unloading 
and  repairs  to  enable  the  ship  to  proceed  were 
general  average,   but  not   the  expenses  of  the 


master,  or  of  replacing  deserters  during  the 
repairs,  which  fell  on  theshii)Owner.  Pluniincrv, 
WildnuDi,  3  M.  &  S.  482  ;  16  R.  R.  334. 

Expenses   during  Eepairs— Press   of  Sail  on 

Lee  Shore.] — Wages  of  crew  and  repairs  to  ship 
compelled  to  put  iiito  port  of  refuge  to  repair 
damage  caused  by  bad  weather  not  general 
average,  nor  damage  to  ship  caused  by  carrying 
press  of  sail  to  keep  off  a  lee  shore.  Power  v, 
Whit  more,  4  M.  &  S.  141  ;  16  R.  R.  416. 

Average  Adjustment  at  a  Port  of  Refuge — Pro 

rata  Freight.] — Tlie  mere  temporary  suspension 
of  the  voyage  by  reason  of  the  necessity  of  repair- 
ing the  ship  at  a  port  of  refuge  does  not,  as 
between  the  shipowner  and  the  owner  of  cargo, 
warrant  an  average  adjustment  at  the  inter- 
mediate port.  Hill  V.  Wilson,  48  L.  J.,  C.  P, 
764  ;  4  C.  P.  D.  329  ;  41  L.  T.  412  ;  4  Asp.  M.  C. 
198. 

A  ship  sailed  from  Riga  for  Hull  with  a  general 
cargo  and  was  stranded,  but  was  afterwards  got 
off  (part  of  the  cargo  having  been  washed  out  of 
her,  and  part  jettisoned)  and  towed  into  Copen- 
hagen, where  her  cargo  was  discharged,  and  the 
ship,  having  been  repaired  at  considerable  expense, 
was  sent  on  to  Hull  after  a  delay  of  about  two 
months,  with  some  of  her  cargo  on  board,  other 
part  having  been  sent  on  by  the  master  in  other 
vessels.  The  jjlaintifEs'  goods  were  so  much 
damaged  as  not  to  be  worth  sending  on,  and  were 
(properly,  but  without  the  plaintiffs  having  an 
opportunity  of  exercising  an  option)  sold  at 
Copenhagen,  and  an  average  adjustment  took 
place  there  according  to  Danish  law,  under  which 
the  plaintiffs  were  charged  with  pro  rata  freight 
from  Riga  to  Copenhagen.  In  an  action  for  the 
price  realised  by  the  sale  at  Copenhagen  : — Held, 
that  the  shipowners  were  not  entitled  to  deduct 
the  general  average  expenses  ascertained  by  the 
adjustment  at  Copenhagen,  nor  pro  rata  freight. 
lb. 

Expense  of  Warebousing,  Seamen's  Wages  and 

Repairs.] — Where  a  ship  has  for  the  benefit  of  all 
concerned  to  put  into  a  port  of  refuge  for  repairs, 
the  charges  for  unloading  for  repairs,  warehousing 
cargo  and  seamen's  wages  during  repairs  are 
general  average.  Ba  Costa  v.  JVewnham,  2  Burr. 
407  ;  2  Term  Rep.  413. 

Where  a  ship  is  compelled  to  put  into  port  to 
repair  damage  occasioned  by  a  general  average 
sacrifice,  the  expenses  of  wari  ho  isingand  reship- 
ping  cargo,  necessarily  unluculed  in  order  to 
rciiaii',  antl  the  port  and  pilotage  charges  and 
other  expenses  on  leaving  the  port,  are  the  sub- 
ject of  a  general  average  contribution.  Attwoud 
V.  Sellar,^ii)  L.  J.,  Q.  ^B.  515  ;  5  Q.  B.  D.  286  ; 
42  L.  T.  644  ;  28  W.  R.  604  ;  4  Asp.  M.  C.  283— 
C.  A. 

Expenses  of  reshipping  Cargo  and  of  Ship 
leaving  Pert  of  Refuge.] — A  ship  on  a  voyage 
having  sprung  a  dangerous  leak,  the  captain, 
acting  justifiably  for  the  safety  of  the  whole 
adventure,  put  into  a  port  of  refuge  to  re})air. 
In  port  the  cargo  was  reasonably,  and  with  a 
view  to  the  common  safety  of  the  ship,  cargo  and 
freight,  landed  in  order  to  repair  the  ship.  The 
ship  was  repaired,  the  cargo  reloaded,  and  the 
voyage  completed  : — Held,  that  the  cargo-owners 
were  not  ehaigeable  with  a  general  average  con- 
tribution in  respect  of  the  expenses  of  reshipping 
the  cargo.     At t wood  v.  Scllur,  supra,  discussed. 
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S'-oiAdcn  V.  Wallace,  54  L.  J.,  Q.  B.  497;  10 
App.  Cas.  404  ;  52  L.  T.  901  ;  34  "W.  E.  3G9  ;  5 
A^J.  M.  C.  453— H.  L.  (E.) 

Port  of  Eefuge— Refitting.] — If  A.  let  his  ship 
to  B.  for  a  voyage,  engaging  to  keep  it  in  repair 
during  the  whole  time,  for  which  he  is  to  receive 
freight  on  the  return  of  the  ship  ;  and.  for  the 
safety  of  the  ship,  it  becomes  necessary  during 
the  voyage  to  put  into  a  port  to  refit,  the  expense 
of  refitting  must  be  borne  entirely  by  A  ;  and  B. 
is  not  liable  to  contribute  to  it  in  proportion  to 
his  interest  in  the  cargo,  as  for  a  general  average. 
Jaclisoii  V.  Charnoch,  8  Term  Rep.  509  ;  5  R.  R.  425. 

Discharge  of  Part  cf  Cargo  before  Commence- 
ment of  extraordinary  Measures.] — A  steamer, 
carrying  among  other  cargo  a  large  amount  of 
specie,  ran  aground,  and  lay  in  a  dangerous 
position.  The  specie  was  landed  by  the  master 
soon  after  the  vessel  struck.  After  the  landing 
of  the  specie,  the  master  jettisoned  part  of  the 
cargo,  and  had  recourse  to  other  extraordinary 
measures  for  getting  off  the  vessel.  These  mea- 
sures succeeded,  and  she  completed  her  voyage 
with  the  cargo  remaining  on  board.  The  specie 
was  conveyed  to  a  neighbouring  port,  whence  it 
was  sent  on  in  another  vessel,  but  for  the  pur- 
])0ses  of  the  case  was  to  be  treated  as  }iaving 
arrived  in  the  steamer : — Held,  that  the  losses 
and  expenses  incurred  in  getting  the  steamer  off, 
and  the  expenses  incurred  in  landing  and  con- 
veying the  specie,  were  not  general  average  to 
which  the  owners  of  the  specie  were  liable  to 
contribute.  Ituyal  Mail  Steam  Packet  Co.  v. 
Juujlinh  Baiik  of  ll'io  de  Janeiro,  Tu  L.  J.,  Q.  B. 
31  ;  19  Q.  B.  D.  362  ;  36  W.  R.  105. 

6.  Fire. 

Scuttling  Ships  to  put  out  Fire.] — Damage  to 
cargo  l;y  scuttling  a  shi|)  to  put  out  a  fire  is  the 
subject  of  general  average  contribution.  Achard 
V.  Ring,  31  L.  T.  647  ;  4  Asp.  M.  C.  422. 

Damage  hy  Water  to  put  out  Fire.] — Bark  was 
shipped  on  l^nard  a  gemial  ship,  under  a  bill  of 
lading,  from  Santa  IMartha  to  London,  by  which 
average,  if  any,  was  to  be  adjusted  according  to 
I'riti>h  custom.  When  the  ship  was  about  to 
sail,  a  fire  broke  out  in  the  forehold,  and  pumping 
water  through  the  deck  of  the  forecastle  not 
being  sufficient  to  extinguish  the  fire,  a  hole  was 
cut  in  the  side  of  the  shif),  and  her  fore  compart- 
ment being  thereby  filled  with  water,  the  fire 
was  extinguished.  If  this  course  had  not  l)cen 
adopted  tlie  cargo  on  board  would  in  all  proba- 
bility have  been  destroyed,  and  the  shiji  most 
seriously  damaged,  if  not  rendere<l  a  total  wreck. 
The  bark  was  destroyed  l^y  the  water  pourc<l  into 
the  ship.  In  an  action  for  general  average  con- 
tribution in  respect  of  the  destruction  of  the  bark 
it  was  found,  in  addition  to  tiie  aliovc  facts,  that 
it  is  the  practice  of  British  average  adjusters  to 
treat  a  loss  so  caused  as  not  a  general  average 
loss  : — Held,  that  the  loss  was,  according  to  the 
general  law  of  England,  the  subject  of  general 
average  contribution,  as  a  voluntary  and  int<  ii- 
tionai  sacriticc  of  the  l)ark  maiie  under  |iressure 
of  imminent  danger,  and  for  the  bi  iiclit  and  with 
the  view  to  secure  the  safely  of  tlic  whole  adven- 
ture then  at  risk.  Stcicart  v.  Wcxt  India  and 
Pacific  Stcamnhip  Co.,  42  L.  J..  Q.  B.  191  :  L.  R. 
8  Q.'B.  362  ;  28  L.  T.  712  ;  21  W .  W.  95:! ;  1  A-p. 
M.  G.  528— Ex.  Ch. 


Held,  secondly,  that  the  shipper,  by  the  terms 
of  the  bill  of  lading,  had  made  the  admitted 
practice  of  British  average  adjusters  part  of  the 
contract ;  and  he  was  bound  by  it,  although 
erroneous.     lb. 

Ship  on  Fire  in  Harhour — Water  poured  upon 
Cargo — Termination  of  Maritime  Adventure,  j — 
To  pour  water  upon  the  cargo,  pursuant  to  the 
master's  orders,  for  the  purjiose  of  extinguishing 
a  fire  which  has  broken  out  in  a  ship's  hold,  is  a 
general  average  act ;  and  if  the  cargo  is  thereby 
injured,  the  owner  is  entitled  to  a  contribution. 
Whilst  the  cargo  remains  on  board  a  ship  after 
her  arrival  at  the  port  of  destination,  the  mari- 
time adventure  is  not  terminated  so  as  to  absolve 
the  owners  of  the  cargo  and  the  ship  from  mutual 
rights  and  liabilities.  The  defendants  were  the 
owners  of  the  "  H.,"  which,  having  arrived  at  her 
port  of  destination  at  the  end  of  a  voyage,  un- 
loaded about  1,300  tons  of  her  cargo  ;  about  lOO 
tons  remained  on  board.  Whilst  she  was  lying 
at  a  wharf,  a  fire  broke  out  in  her  hold  ;  and,  in 
order  to  extinguish  it,  her  master  caused  water 
to  be  poured  into  her,  whereby  some  goods, 
forming  part  of  the  cargo  and  belonging  to  the 
plaintiffs,  were  damaged.  The"H."  might  have 
been  scuttled  and  raised  again  ;  but  if  the  fire 
had  not  been  extinguished,  she  would  have  been 
in  peril  of  partial  destruction  : — Held,  that  the 
defendants  were  liable  to  contriVjute  by  way  of 
general  average  for  the  damage  done  to  the 
plaintiff's  goods.  Whitecro.^iX  Wire  Co.  x.Savilt, 
51  L.  J.,  Q.  B.  426  ;  8  Q.  B.  D.  653  ;  46  L.  T.  643  ; 
30  W.  R.  588  ;  4  Asp.  M.  C.  531— C.  A. 

7.  Jettison. 

General   Principles  as  to    Jettison.] — Where 

goods  are  jctli.-oiied  for  the  common  gooil,  the 
loss,  as  a  rule,  coujes  within  general  average,  ami 
must  be  borne  proportionally  ''by  those  intei- 
ested."  To  this  rule  there  is  an  exception,  viz., 
that  deck  cargo  jettisoned  is  not  entitled  to- 
general  average  contribution.  To  this  exception, 
however,  there  are  two  exceptions,  viz.,  that 
coasting  vessels  arc  without  the  exce[ition,  an<l 
also  those  cases  where  by  custom  the  cleck  cargo 
is  one  customary  in  the  trade,  and,  perliaps,  also 
from  tlie  port.  *It  is  said  that  there  is  a  further 
exception,  viz.,  where  by  agreement  with  the 
shipper  the  cargo  is  shipiietl  on  deck.  We  are 
of  a  different  opinion.  I'er  cur.,  in  Wriijht  v. 
Maricood,  infra. 

Of  Deck  Cargo— Liability  of  Shipowner  for.  — 

The  plainlills  shipi'cd  cciiaiii  caillc  as  a  deck 
cargo  on  board  the  defendants'  vessel  :  during 
the  voyage  a  storm  arose,  and  owing  to  stress  of 
weather  the  master  jetlisoiied  the  deck  cargo  by 
throwing  t  he  cat  I  le  overboard.  The  act  of  jet  t  ison 
was  proper  and  necessary  on  the  pait  of  the 
master  for  the  safety  of  thedcfemlnnt.s'  vessel  : — 
Held,  that  the  i)laintiffs  could  not  recover  from 
the  defendants  a  gencralaveragc contribution  for 
the  lossof  the  cattle.  Jolnixnn  v.  Chapman,  infra, 
commented  on.  Wriijlit  v.  Maraiwd,  .50  T-.  .1., 
Q.  r..  613  ;  7  <^  15.  D.  62  ;  45  L.  T.  297  ;  29  \V.  i;. 
673  ;  4  Asp.  M.  C.  451— C.  A. 

In  consc'iuenccof  a  severe  storm  which  a  vessel 
encountered,  her  deck  cargo  of  timber,  which  was 
lawfully  stowe<l  on  deck  accor<ling  to  the  terms 
of  the  charterparly  between  the  shii)Owncr  and 
the  ch.'irtercr,  broke  adrift,  anil  knocked  against 
the  pumps,  so  that  the  captain  was  compelled,  in 


587 


SHIPPING— XVII.  Average. 


order  that  the  crew  might  work  the  pnmps  and 
to  preveut  damage  to  the  bulwarks  and  pumps, 
and  for  the  safety  of  the  ship  and  all  on  board, 
to  throw  a  portion  of  such  cargo  overboard  : — 
Hekl,  that  sucli  jettison  was  the  subject  of  a 
general  average  contribution,  it  being  both  voluir- 
tary  and  to  save  all  from  the  danger  caused  by 
the  storm,  which  was  common  to  the  whole 
adventure.  Johmon-v.  Chapmnn,  19  C.  B.  (n.s.) 
503:  35  L.  J.,  C.  V.  23;  15  L.  T.  70;  U  W.  E.  264. 

The  proprietor  of  goods  laden  on  the  deck  of  a 
ship,  according  to  the  custom  of  a  particular 
trade,  is  entitled  to  contribution  from  the  ship- 
owner for  a  loss  bv  jettison.  Gould  v.  Olirpv, 
5  Bing.  (x.c.)  U-4  ;"5"Scott,  Uo  ;  3  Hodges,  307  ; 
7  L.  J.,  C.  P.  68. 

General  average  contribution  payable  in  respect 
of  deck  cargo  (pigs)  jettisoned,  if  there  is  a 
custom  to  carry  sucli  cargo  on  deck.  Alllward 
V.  inihert,  3  Q.  B.  120  ;  2  G.  &  D.  142  ;  11  L.  J., 
Q.  B.  137  ;  6  Jur.  706.  Royal  Exchange  Sh  ipj/liiff 
Co.  v.  Blxun.  supra,  col.  504. 

Goods  stowed  on  deck  have  no  benefit  of 
general  average.  3Iyer  v.  Van  der  Deyl,  Abbott, 
on  Shipping,  13th  eel.  652. 

Deck  Cargo  "  at  Merchant's  Risk."] — It 

-was  stipulated  in  a  charterparty  that  the '-ship 
should  be  provided  with  a  deck  cargo,  if  required, 
at  full  freight,  but  at  merchant's  risk  "  : — Held, 
that  the  words  "at  merchant's  risk"  did  not 
exclude  the  right  of  the  charterers  to  general 
average  contribution  from  the  shipowners  in 
respect  of  deck  cargo  shipped  by  the  charterers, 
and  necessarily  jettisoned  to  save  the  ship  and 
the  rest  of  the  cargo.  Burton  v.  English,  53 
L.  J.,  Q.  B.  133  ;  12  Q.  B.  D.  218  ;  49  L.  T.  708  ; 
32  W.  E.  655  ;  5  Asp.  M.  C.  187— C.  A. 

Right  to  Contribution — Remedies — Lien  on 
Goods  salved.] — The  right  of  contribution  in 
respect  of  jettisoned  cargo  is  based  on  the  danger 
to  shif)  and  cargo  requiring  sacrifice  to  which  all 
must  contribtite.  Such  right  does  not  belong  to 
the  wrongdoers  whose  acts  have  led  to  the 
jettison,  or  to  those  who  are  legally  responsible 
for  them.  Where  a  ship  is  stranded  through  the 
negligence  of  her  master,  and  thereby  ship  and 
cargo  are  placed  in  a  position  of  such  imminent 
danger  as  to  make  it  prudent  and  necessary  to 
jettison  part  of  the  cargo  in  order  to  save  the 
remainder  and  the  ship  : — Held,  that  innocent 
owners  of  the  jettisoned  cargo  are  entitled  to 
general  average  ;  secitswith  regard  to  the  owners 
of  the  ship  unless  their  ordinary  relations  to  the 
shippers  have  been  varied  bj"  contract.  Stirnif/ 
or  Steel  V.  Scoff.  59  L.  J..  P.  C.  1  ;  14  App.  Cai. 
601  ;  61  L.  T.  597  ;  38  W.  E.  452  ;  6  Asp.  M.  C. 
419— P.  @. 

The  rules  of  maritime  law  relating  to  the 
rights  and  remedies  resulting  from  a  proper  case 
of  jettison  are  : — (1)  Each  owner  of  jettisoned 
goods  becomes  a  creditor  of  ship  and  cargo  saved. 
(2)  He  has  a  direct  claim  against  each  of  the 
owners  of  ship  and  cargo  for  a  pro  rata  contri- 
bution towards  his  indemnity  ;  Avhich  he  can 
recover  («)  by  direct  action ;  (Z»)  by  enforcing 
through  the  shipmaster,  who  is  his  agent  for  that 
purpose,  a  lien  on  each  parcel  of  goods  salved  to 
answer  its  prf>portionate  liability.     Ih. 

Master  decides  what  Goods  to  be  jettisoned.] 

— It  is  for  the  master  to  decide  what  part  of  the 
cargo  is  to  be  sacrificed  in  case  of  jettison— per 
Lord  Stowell.  The  Gratitudine,  3  C.  Bob.  240, 258. 


Of  Ship's  Stores.] — The  owners  of  a  ship's 
cargo  are  liable  to  contribution  for  ship's  stores 
necessarily  thrown  overboard,  after  a  vessel  was 
captured,  and  while  she  was  in  the  hands  of  au 
enemy.  Price  v.  JVuMe,  4  Taunt.  123  ;  13  R.  R, 
566. 

Exception  of  Jettison  in  Bill  of  Lading — Cargo 
carried  on  Deck  in  Breach  of  Bill  of  Lading — 
Liability  of  Shipowner.]  — .Sec  lioynl  Exchange 
ShipiJing  Co.  v.  Dixon,  su^jra,  col.  504. 

Collision— Jettison  of  Cargo.] — See  The  Mar- 
pesxa,  post,  col.  728. 

See  also  Butler  v.  Wildmaii  and  cases  infra, 
cols.  1101  scq. 

8.  Contribution,  by  What  Law. 

Law  of  Port  of  Discharge.] — In  the  absence  of 
a  contract  to  the  contrary,  general  average  as 
between  shipowner  and  cargo,  owner  is  computed 
according  to  the  law  of  the  port  of  discharge. 
Slinunds  v.  White,  4  D.  &  E.  375  ;  2  B.  &  G.  805  ; 
2  L.  J.  (O.S.)  K.  B.  159  ;  26  E.  E.  560. 

Custom  excluding,  not  "Valid.] — There  is  no 
valid  custom  excluding  general  average.  Achard 
V.  Ring,  31  L.  T.  647  ;  2  Asp.  M.  C.  422. 

The  plaintiff  chartered  a  ship  from  the  defen- 
dant, and  by  the  charterparty  it  was  provided  : 
"  All  questions  of  general  average  to  be  settled 
according  to  the  custom  of  the  London  under- 
writers at  Lloyds'."  A  fire  broke  out  on  board, 
the  ship  was  scuttled  to  extinguish  it,  and  the 
cargo  was  damaged  thereby.  The  loss  was  adjusted 
as  general  average,  and  the  plaintiff  brought  his 
action  to  recover  from  the  defendant  the  ship's 
contribtition.  The  judge  directed  the  jury  that 
the  loss  was  geiteral  average  according  to  law, 
and  the  question  was  whether  there  was  a  valid 
custom  excluding  such  loss  from  general  average. 
The  jury  found  that  no  such  custom  existed, 
and  the  verdict  was  entered  for  the  plaintiff. 
Ih. 

"British  Custom" — Damage  by  "Water  used 
to  extinguish  Fire.] — It  became  necessary  for 
the  safety  of  the  whole  adventiu'c  to  extinguish 
a  fire  on  board  a  ship  by  means  of  water,  and  the 
water  caused  damage  to  part  of  the  cargo.  The 
damaged  goods  were  shiiaped  ptirsuant  to  a  bill 
of  lading,  which  contained  the  following  clause  : 
"  Average,  if  any,  to  be  adjusted  according  to 
British  custom.'"  The  usage  among  average 
staters  in  England  is,  that  goods  thus  damaged 
are  not  brought  into  account  in  an  average  adjust- 
ment : — Held,  that  the  phrase  "British  custom  " 
in  the  bill  of  lading  referred  to  this  usage,  and 
that  the  goods  damaged  could  not  be  deemed 
subject  to  general  average.  Stcicart  v.  West 
India  and  Paeijic  Steamship  Co.,  42  L.  J.,  Q.  B. 
191  ;  L.  E.  8  Q.  B.  302  ;  28  L.  T.  742  ;  21  W.  E. 
953— Ex.  Cli. 

To  be  calculated  by  Foreign  IJsage — Admiralty 
Jurisdiction.]  — See  Gold  v.  Goodwin,  post,  col. 
935. 


9.  Who  and  What  Contribute  ;  in  what 
Manner. 

Cargo  Owners    amongst    themselves.]  —  An 

action  may  be  maintaiued  to   recover  a  contri- 
bution in  the  nature  of  general  average  bv  one 
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shipper   of  goods  against  another. 
Wilson,  2  Camp.  480  ;  14  R.  E.  817. 


Consignee  not  Owner.] — A  consignee  (not  the 
•owner)  of  goods,  receiving  tliem  in  pursuance  of 
-a  bill  of  latling,  whereby  the  shipowner  agrees 
ito  deliver  them  to  the  consignee,  by  name,  he 
fj^aying  freight,  is  not  liable  for  general  average, 
although  he  has  had  notice,  before  he  received 
the  goods,  that  they  have  become  subject  to  that 
<:harge.  Scaife  v.  Toiin,  3  B.  &  Ad.  523  :  1 
:L.  J.,  K.  B.  183. 

Provisions  do  not  contribute.] — Provisions  do 
mot  contribute  to  general  average,  even  where 
'the  cargo  of  the  ship  consists  only  of  passengers. 
Broioii  v.  Staj)It'ton,  4  Bing.  119;  12  Moore, 
•334  ;  5  L.  J.  (o.s.)  C.  P.  121  ;  29  R.  R.  524. 

Eight  of  Shipowner  for  Loss  of  Freight.] — P. 
^shipped  a  cargo  of  coals  upon  D.'s  ship  to  be 
•carried  to  S.  and  there  delivered  on  payment  of 
freight.  A  fire  broke  out  spontaneously  in  the 
•coals,  and  portions  were  thrown  overboard,  and 
•the  remainder  so  wetted  and  damaged  by  water 
"poured  upon  them  to  extinguish  the  iire,  that  they 
were  necessarily  discharged,  and  sold  at  a  port  of 
a-ef uge.  Owing  to  no  freight  being  payable  there, 
<they  realised  nett  a  larger  sum  than  if  they  had 
usafely  reached  their  destination  ;  but  the  freight 
<upon  them  was  wholly  lost  : — Held,  that  the  ship- 
owner was  entitled  to  a  contribution  in  general 
-■average  for  the  lost  freight.  Pirie  v.  Middle 
Dock  Co.,  44  L.  T.  426  ;  4  Asp.  M.  C.  388.  See 
^)er  cur.,  in  Wrir/ht  v.  Marwood,  supra,  col.  586. 

Loss  of  Cargo.] — Semble,  that  there  was  no 
•claim  on  account  of  the  cargo  ;  first,  because 
there  was  no  loss  on  account  of  it ;  secondly, 
•because  the  vice  in  it  was  the  cause  of  the  sacri- 
fice.    Ih. 

General  and  Particular  —  Ship  and  Cargo  — 
Talue  of  Ship,  how  ascertained — "New  for  Old 
Allowance."] — l-'or  the  purpose  of  ascertaining  the 
.auiount  to  be  contributed  to  in  general  average 
in  the  case  of  a  ship  which  has  suffered  both  par- 
ticular and  general  average  damage  and  has  been 
.•soUl  as  a  constructive  total  loss,  the  value  of  such 
•shii)  is  her  value  at  the  time  immediately  jireccd- 
ing  the  general  average  sacrifice  in  respect  of 
'which  contribution  is  to  be  made,  and  such  value 
i.s  to  be  ascertained  by  dechicting  from  the  value 
•of  the  ship  at  tlie  lime  slie  left  |)ort  the  amount 
which  it  woulfl  have  cost  to  repair  the  jjarticular 
4ivcragc  damage,  and  also  the  amount  which  she 
fetched  w1k.ti  sold  as  a  constructive  total  loss. 
Ilendimon  v.  Slui nliUnid,  65  L.  J..  Q.  B.  340  ; 
[1896]  1  Q.  B.  525  ;  74  L.  T.  238;  44  W.  R.  401  ; 
;8  Asp.  M.  C.  1.36— C'.A. 

Wliere  no  repairs  liave  in  fact  been  done,  the 
shipowners  are  not  entitled  to  tlie  one-tliird 
"  new  for  old  "  allowance  in  estimating  the  value 
•of  a  ship  for  the  purpose  of  ascertaining  tlie 
amount  to  be  contributed  to  in  general  average 
as  alxjve.     lb. 


10.  Average  Statement. 


Duty  of  Shipowner  to  get  Average  Statement.] 

— A  shipowner,  where  a  general  average  loss  has 
occurred,  may  be  liable  to  an  action  for  damages 
for  delivering  up  the  cargo  without  taking  the 
necessary  steps  for  procuring  an  adjustment  of  the 
general  average  and  securing  its  payment.     The 
plaintiffs  shipped  goods  at  Liverpool  on  board  a 
steamer  belonging  to  the  defendants  under  a  bill 
of  lading,  by  which  the  defendants  undertook  to 
deliver  the  goods  at  the  port  of  Montreal  unto  the 
Grand  Trunk  Railway,  by  them  to  be  forwarded 
(upon  the  conditions  before  and  after  expressed) 
thence  per  railway    to  the  station   nearest  to 
Toronto,  kc,  and  among  the  conditions  was  the 
following  :  '•  The  shipowner  or  railway  company 
are  not  to  be  liable  for  anj-  damage  to  any  goods 
which  is  capable  of  being  covered  by  insurance," 
&c.     In  the  course  of  the  voyage  the  plaintiffs' 
goods  sustained  damage  which  came  under  the 
heading  of  general  average.     The  ship  returned 
to  Liverpool,  and  the  cai-go  was  discharged  and 
handed  over  by  the  defendants  to  a  comi)any  to 
be  distributed  and  disposed  of  for  the  benefit  of 
the  parties  concerned,  without  giving  any  assist- 
ance to  the  bailees,  the  underwriters,  or  the  persons 
whose  goods  were  damaged  to  get  an  average 
statement  made  out,  or  taking  any  steps  to  enable 
the  plaintiffs  to  recover  contribution:  —  Held, 
first,  that  the  bill  of  lading  did  not  relieve  the 
defendants  from  contribution  to  general  average  ; 
and,  secondly,  that  they  were  liable  to  an  action 
by  the  plaintiffs  for  their  omission  to  take  the 
necessary  steps  to  secure  an  adjustment  and  pay- 
ment of  the  ireneral  average.     Croolicit  v.  Allen, 
49  L.  J.,  Q.  B.  201  ;  5  Q.  b!  D.  38  ;  41  L,  T.  800  ; 
28  W,  R.  304  ;  4  Asp.  M.  C.  216. 

At  Foreign  Port— Expenses.] — An  owner  of  a 
British  shii)  may  avail  himself  of  a  statement  of 
average  made  at  t  he  port  of  deliver}-  in  a  foreign 
countr}',  according  to  the  law  thei'cof,  so  as  to 
charge  a  British  freighter  of  goods,  under  a 
charterparty  made  in  liritain,  with  the  expenses 
of  wages  and  provisions  for  the  seamen  incurred 
during  the  necessary  detention  of  the  shij)  at  an 
intermediate  port,  although  by  the  law  of  this 
country  sut'.h  expenses  would  not  be  recoverablo 
as  average.  Duhjkisk  v.  JJaridxo/i,  5  D.  A:  R.  6  ; 
27  R.  R.  519. 


Loss  caused  by  Negligence  of  Crew— Right  of 
•Shipowner.] —  i'he  shipowner  is  entitled  to 
average  contribution  from  cargo-owner,  altiiough 
the  loss  was  occasioned  by  negligence  of  the 
•crew,  if  by  tlie  terms  of  the  charterparty  the 
shipowner  is  not  lial)le  to  the  cargo-owner  for 
8uch  negligence.  TJir  Can-on  Pa rli .  59  T*.  .1.,  Adm. 
74  ;  15  P.  D.  20Si  63  L.  T.  3.^^6  ;  29  W.  R.  191  ; 
€  Asp.  M.C.  543. 


Average  Stater — Employment  of.] — The  parties 
to  an  average  bond  agreed  to  pay  their  proper 
and  respective  proiiorlions  of  any  general  average 
charges  to  wliicli  they  might  ])e  liable,  and  forth- 
with to  furnish  to  the  captain  or  owners  of  tlie 
ship  a  correctaeeount  and  particular  t)f  the  value 
of  tlie  goods  delivered  to  theni  respectively,  in 
order  that  any  such  general  average  <!haiges 
might  be  ascertained  and  jidjusted  in  the  usual 
manner  : — Held,  that  there  was  no  implied  con- 
dition to  employ  an  average  slater  residing  at 
the  port  of  iliscliarge.  W<i rrrt rre  Snilint/  Shijt 
Co.  v.  Lore,  66  L.  J.,  P.O.  77  ;  [1897]  A.  C.  373  ; 
76  L.  T.  576 -P.C. 

There  is  no  obligation  on  shiiiowners  I  o  employ 
an  average  stater  at  all  for  the  adjustment  of 
liabilities.  (Simondu  v.  White,  2  L.  ,1.  (o.s.) 
K.B.  159  ;  2  B.  &  G.  805  ;  26  R.  R.  560)  explained. 
lb. 

11.  AvKKAGE  Bond. 

Average  Bond  Proportion  of  Salvage — Duty 
of  Shipowner.^ — Sec  T/iv  llai.shi/,  ante,  col.  656. 
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Security  for  Payment— Unreasonable  Terms 
^Liverpool  Bond.  ■ — Whove  a  shipowner  in  the 
exercise  oi  his  lieti  for  ireiieral  average  reciuires 
security  from  the  owner  of  the  cargo  liable  to 
contribution  without  insisting  ufion  immediate 
jiayment  of  the  amount  due,  ihe  security  so 
required  must  be  reasonable.  The  defendants, 
who  had  a  lien  upon  goods  on  board  their  shi]! 
for  general  average,  did  not  demand  payment  of 
ihe  amount  due.  but  required  as  security  that  the 
consignees  should  make  a  deposit  of  10  per  cent, 
on  the  estimated  value  of  the  goods  in  the  joint 
names  of  the  defendants  aiid  their  average 
adjuster,  or  in  the  names  of  the  defendants,  or 
in  the  name  of  the  average  adjuster,  or  should 
execute  a  bond  providing  that  the  deposit  should 
be  held  as  security  for  the  general  average  and 
l)articular  charges,  and  that  the  parties  in  whose 
name  it  stood  might  pay  thereout  such  sums  as 
1  hey  should  from  time  to  time  consider  ought  to 
be  paid  to  the  owners  or  master  on  account  of 
money  actually  disbursed  by  them  or  him,  or  to 
enable  them  or  him  to  pay  off  and  discharge 
claims  which  formed  part  of  the  general  average 
and  other  expenses.  It  also  provided  that  all 
questions  of  general  average  should  be  referred  to 
the  average  adjuster  of  the  shipowner,  subject  to 
an  appeal  from  the  adjustment  to  arbitrators, 
whose  decision  should  be  final  : — Held,  tliat  the 
conditions  of  the  deposit  and  the  form  of  the  bond 
were  both  unreasonable,  and  could  not  in  the 
circumstances  be  imposed  upon  the  consignees. 
Jfitthv.  Lamport,  or  Gills  v.  Lamjnirt,  .55  L.  J.. 
Q.  B.  239  ;  16  Q.  B.  D.  73.5  ;  54  L.  T.  603  ;  31 
W.  E.  386  ;  5  Asp.  M.  C.  503— C.  A. 

Delivery  of  Cargo — Duty  of  Master  to  take 
Average  Bond.] — It  is  the  practice  in  the  case  of 
a  general  ship,  for  the  master,  before  delivering 
cargo,  to  take  security  from  the  merchants  for 
])ayment  of  general  average.  3Iycr  v.  Van  der 
Veyl,  Ahhoti  on  Shipping,  l3th  ed.  446. 

A7ul  see  10,  Average  Statement,  supra. 


12.  Action  for — Practice. 

Inspection  of  Documents.] — In  an  action  by  a 
thipowner  for  contribution  in  respect  of  general 
average,  the  defendant  is  entitled  to  an  inspec- 
tion of  the  statement  of  the  general  average,  but 
not  of  the  documents  from  which  it  is  drawn  up. 
Ticizzell  V.  Allen,  5  M.  &  W.  337  ;  7  D.  I'.  C.  496  ; 
S  L.  J.,  Ex.  26'J. 

Pleading  Unseaworthiness.] — In  an  action  for 
contribution  for  an  average  loss,  it  is  not  suffi- 
cient to  allege  in  a  plea  that  the  vessel  was  unsea- 
worthy  at  the  time  of  sailing,  but  that  the  average 
loss  was  occasioned  by  her  being  iniseaworthv. 
Scldosn  V.  JJeriot,  14  C.  B.  (N.S.)  59  :  32  L.  J.. 
G.  P.  211  ;  10  Jur.  (x.s.)  76  ;  8  L.  T.  246  ;  11 
W.  K.  596. 

Counter-claim  before  Adjustment.]— "Where  to 
a  claim  for  damage  to  cargo  a  counter-claim  of 
general  average  is  set  up,  it  is  not  necessary  that 
such  general  average  should  have  been  adjusted  ; 
but  if  the  evidence  supports  the  fact  of  a  general 
average  lo.ss  having  been  sustained,  the  amount, 
together  with  the  amount  of  loss  sustained 
through  damage  to  the  cargo,  will  be  referred 
to  the  registrar  and  merchants  to  report.  The 
Oguendo,  38  L.  T.  151  ;  3  Asj).  M.  C.  558. 


13.  Jurisdictiox,  Admiralty. 


The  rule  of  the  court  of  admiralty  as  to 
deciding  upon  questions  of  average  is  this  :  not 
that  when  a  possessory  right  of  lien  arises  inci- 
dentally before  it,  such  right  will  lie  treated  as  a 
nullity  ;  but  that  when  the  court  is  called  upon 
to  enforce  such  a  lien  not  depending  upon  pos- 
session, or  to  adjust  the  rights  which  grow  out  of 
it,  the  court  will  then  refuse  to  interfere.  Galam,. 
Carqo  ex,  C'leiry  v.  3IeAndrew,  2  Moore,  P.  C. 
(N.S.)  216;  Br.  &  Lush.  167;  3  N.  E.  2.54;  33- 
L.  J.,  Adm.  97  ;  10  Jur.  (N.S.)  477  ;  9  L.  T.  550  ;. 
12  W.  E.  495. 

The  possessory  lien  of  the  master  for  general 
average  will  be  supported  in  admiralty  when  it 
arises  incidentally  in  the  progress  of  a  cause  over 
which  the  court  jn-operly  has  jm-isdiction.  A 
court  of  admiralty  will  not  interfere  to  enforce  a. 
lien  for  general  average  which  does  not  depend' 
on  possession,  or  to  adjust  the  rights  which  grow 
out  of  it.  But  where  a  clear  legal  right  of  lien, 
is  proved  in  the  court  of  admiralty  to  exist,  th& 
court  will  not  dispose  of  the  property  without 
regarding  it.  As  between  the  o\>-ner  of  the 
cargo  and  the  holder  of  a  respondentia  bond, 
the  latter  is  not  liable  to  contribute  to  generaj 
average,  but  as  between  him  and  those  who 
have  a  lien  for  salvage  services,  he  is  liable.     11^ 

Semble,  the  court  of  admiralty  had  no  juris- 
diction, except  perhaps  where  the  proceeds  oi 
the  ship,  cargo  and  freight  were  in  court,  tO' 
enforce  general  average  contribution.  The 
Coiutancla,  4  Not.  of  Gas.  677.  See  also  Gold  v.. 
Goodwin,  post,  col.  935. 

Semble,  since  the  jDassing  of  the  judicature 
acts  the  admiralty  division  has  acquired  a  right 
to  entertain  a  claim  lor  a  general  average  loss-, 
which  the  high  court  of  admiralty  did  not  pos- 
sess.     TIlc  Oquendo,  supra. 

Ship's  Agent  has  no  Lien  for.] — Although  th& 
master  has  a  lien  upon  the  ship  for  average- 
expenses,  the  ship's  agent,  if  he  has  paid  them,, 
has  no  such  lien.  A  claim  by  ship's  agent  for 
disbursements  cannot  be  recognised  in  the  court 
of  admiralty,  even  against  the  proceeds  of  shipn 
or  cargo.  The  Sjll'Hiidcin,  36  L.  J.,  Adm.  5  ;  L.  iL 
1  A.  &  E.  293  ;  15  L.  T.  393  ;  15  W.  E.  591. 


XVIII.  SALVAGE, 

1.  General/ 1/,  593. 

2.  *SV/rcr.w.  59ii. 

3.  Po.ssrMlo/iofSalrors,  598. 

4.  Misrondiiri.  or  Want  of  Skill,  599. 

5.  Salvage  Srrrices. 

n.  Supplying  Anchor,  603. 
I.  Giving  Advice,  603. 

c.  After  GoUision,  603. 

d.  Mutiny,  605. 

e.  A'arious  Services,  605. 

6.  Life  Salraf/e,  (107. 

7.  Salaif/e  or  2'owage. 

a.  Towage,  not  Salvage,  611. 
h.  Salvage,  not  Towage,  611. 
c.  Towage  converted  into  Salvage,  &\2. 

8.  Salvage  or  Pilotage,  614. 

9.-  Who  are  entitled  to  Salvage. 

a.  Officers  and  Crews  of  H.  M.  Ships,  617, 
t.  Both  Ships  belonging  to  same  Owners^ 
619. 

c.  Shijiowner  or  Charterer,  620. 

d.  Apprentices,  621. 
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e.  Agents,  621. 

/.  0^\Tiei'  of  Salving  Ship,  622. 

ff.  Coastguard  and  Lightship  Men,  622. 

h.  Other  Persons.  623. 

10.  717(0  are  Liable  to  Paij  Salvage,  626. 

11.  Cuntribution  to  Salvage,  626. 

12.  Derelict  and  Wreck,  629. 
1  J.  Award. 

a.  Generally,  631. 

b.  Amounts  Awarded,  638. 

c.  Derelict,  611. 

d.  Appeal— Reviewing  Award,  644. 
11.  Appurtimiment,  617. 

l.j.  Agreements  to  Apportion,  651. 

16.  AsD-ignincnt  of  Eight  to  Salvage,  653. 

17.  Salvage  Agreements,  653. 
IS.  Jurisdiction. 

a.  High  Court,  660. 

I.  Justices,  602. 

c.  County  Court,  664. 
10.  Salvage  Lien,  665. 
20.    Practice. 

a.  Generally,  666. 

b.  Parties,  667. 

c.  Consolidation,  668. 

d.  Tender,  669. 

e.  Arrest,  Sale,  and  Bail,  670. 
/.  Pleadings,  671. 

g.  Evidence,  673. 
h.  Costs,  674. 


1.  Generally. 

Ingredients  of  Salvage  Service.] — The  ingre- 
dients of  salvage  service  are  (1)  enterprise  in  the 
salvors  and  risk  incurred  ;  (2)  risk  of  loss  to  the 
jiroperty  salved  ;  (3)  the  skill  and  labour  shewn 
and  incurred  by  the  salvors  ;  (4)  the  value  of 
the  salved  property.  Where  all  these  circum- 
stances concur  a  large  and  liberal  reward  is 
given  ;  where  none  or  only  in  a  small  degiee,  it 
is  little  more  than  remuneration  for  work  and 
labour.     The  Clifton,  3  Hag.  Adni.  117. 

Origin  and  Principles  of.] — Origin  and  prin- 
ciple of  salvage  reward  liiscussed  by  Sir  Christo- 
pher Kobinsoii.  The  Calgp.w,  3  Hag.  Adm. 
209,  217. 

Acceptance  of  Service.] — An  express  demand 
or  an  expri-s  a(cei)t.ancc  of  salvage  .services 
actually  perfm-med  is  not  necessary  to  entitle  to 
Hiilvage  reward  ;  but  for  services  rendered  with- 
out demand  or  acceptance,  and  indirectly  oidy 
no  salva'je  is  due.  The  AiinajioHn  and  The 
Colden  Liqht  and  Jl.M.S.  Jlaiirn,  Lush.  355  ; 
5  L.  T.  37  ;'  followed  in  The  Vandgcli,  7  P.  D.  42  ; 
ailirmed,  47  L.  T.  695  ;  5  Asp.  M.  C.  17. 

Salvage  Service  under  Contract  with  Insurers.] 

— See  1  lie  Siiluuitj  I'lincr,  infra,  col.  620. 

Vessels  Sailing  as  Consorts.] — Where  vessels 
sail  .'IS  consort^,  under  .an  .agreement  to  render 
eacli  other  assistance,  salv.agu  will  not  be  given 
for  service-t  rendered  by  one  to  the  other.  The 
y.ophgr,  2  Hag.  Adm.  43.  See  The  Margaret,  2 
Hag.  Adm.  48,  n. 

In  a  caase  of  salvage  of  a  vessel  engaged  in  the 
South  Sea  tishery.thc  defendantsallegeda  custom 
for  vessels  in  that  fishery  to  assist  each  other 
gratuitouslv.  Issue  flirectcd  to  the  common  pleas 
under  3  aiid  4  Vict.  c.  5,  s.  11,  to  try  the  exist- 
ence of  the  custom  ;  verdict  for  the  custom. 
Motion  for  new  trial  rejected.  The  Harriot,  1 
W.  Rob.  439. 


Eescue    from  Ice — Custom  of  Wlialers.] — A 

Greenland  whaler  that  sailed  to  rescue  another 
that  was  fast  in  the  ice  : — Held,  not  to  be  pre- 
vented by  custom  from  claiming  salvage.  The 
Swan,  1  W.  Rob.  68. 

River  and  Sea  Salvage.] — There  is  no  dis- 
tinction between  river  salvage  and  sea  salvage, 
the  danger  and  meritorious  nature  of  the  services 
in  either  case  being  the  ground  on  which  the 
quantum  of  compensation  is  awarded.  The 
Carrier  Dove,  Traxh  v.  Maddox,  2  Moore,  P.  C, 
(x.S.)  243  ;  19  L.  T.  768. 

Notice  to  Receiver  of  Wreck— Salvage.] — The 

provisions  of  s.  450  of  the  ]\lcrchant  Shipping 
Act,  1854,  requiring  a  person  who  finds  or  takes 
possession  of  a  wreck  to  give  notice  to  the 
receiver  are  not  applicable  to  the  case  of  a  person 
who  takes  possession  of  a  stranded  vessel  imder 
the  belief  that  he  is  the  purchaser  thereof ,  and  ir» 
such  a  case  these  provisions  do  not  operate  to 
deprive  him  of  his  right  to  recover  salvage.  Tlie 
Lijfey,  58  L.  T.  351  ;  6  Asp.  M.  C.  255. 

Receiver  of  Droits— 9  &  10  Vict.  c.  99 — Lien. 

of  Receiver.] — A  ship  having  been  stranded  near 
D.,  A.  as  receiver  of  droits  and  also  acting  as- 
Lloyds'  agent,  assisted  in  getting  the  ship  off 
the  bank  and  employed  tugs  and  men  for  that 
purpose.  Part  of  the  ship's  cargo  was  taken  out, 
in  order  to  lighten  her,  and  was  taken  to  D.  A. 
detained  the  cargo  on  its  arrival  at  D.claimingsal- 
vage,  also  fees  payable  to  him  as  i-eceiver  of  droits.. 
B.,  agent  for  the  shippers,  ])aid  the  fees  under  pro- 
test ?— Held,  that  15.  coulil  recover  from  A.  tiie 
money  paid  for  fees,  which  were  payable  to  B. 
only  whilst  salving  property  and  were  payable 
by  the  owners  only,  and  that  there  was  no  lien, 
for  them  ;  also,  that  A.  could  set  off  his  claim 
for  salvage  under  9  &  10  Vict.  c.  99.  Cuates- 
icori/i  v.  Wahh,  3  Jr.  C.  L.  R.  93. 

Derelict  Must  be  Bronght  in.] — A  derelict, 
ship  and  cargo  picked  up  at  sea  must  be  brought 
into  the  admiralty — to  be  restored  to  the  owuer 
on  payment  of  salvage — or  subject  to  salvage  to 
bo  coiidemnetl  as  a  droit  of  the  admiralty.  The 
King  V.  I'ropertg  Derelirt,  1  Hag.  Adm.  383,  n. ; 
and  sec  12.  DicitKLiCT  AND  Wreck,  infra. 

Custom  that  Salvor  shall  have  best  Anchor 
and  Cable. ;— Sciiililr,  a  cusioni  that  tlic  loid  of 
the  m:inor  sliall  have  tiie  licst  anchor  and  cabkr 
from  a  sliip  cast  upon  the  shore  of  the  manor,  in 
consideration  of  his  burying  the  de;ul  and  caring 
for  the  living  jier.sons  and  the  gotnls  coming 
ashore  from  IIk;  siiip,  is  good.  Simpnon  v.  Jiith- 
wood,  3  Lev.  ;i<)7  ;  2  Danv.  429.  lUit  sec  alitor, 
Gerre  v.  liurheni^havi,  3  Lev.  85  :  2  Danv.  42i> 
(where  no  consiiloration  was  jilcadod). 

Civil  Salvage  awarded  to  Military  Salvors.] — 
Civil  .salvage  awarded  in  addition  to  military 
salvage  to  a  ship  of  war  th.at  took  in  tow  a  shii> 
recaptured  from  the  enemy,  she  lx;ing  in  a  dis- 
tressed state.  The  Louisa"^,  \  Dmls,  317.  S.  P., 
The  Frnnhlin,  4  C.  Itob.  11 7. 

Services  asked  for,  but  not  allowed  to  ba 
rendered.]— Where  a  vessel  has  rendered  neces- 
sary servicas  to  another,  and  is  in  a  position  to 
render  further  services  of  a  valu.ible  kind,  but 
her  assistance  is  dispensc<l  with,  she  has  a  right 
to  have  the  furtncr  services  which  she  was  ready 
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and  able  to  render  taken  into  account  in  a  salvage 
iiwaid.  The  Maasdam,  6  R.  716  ;  69  L.  T.  65'J  ; 
.7  Asp.  :\I  C.  400. 

Services  rendered  by  Request — No  actual 
Benefit  resulting  therefrom.] — Where  a  vessel 
.stands  by  or  lenders  services  to  another  upon 
request,  even  though  no  benefit  results  from  her 
.so  doing,  she  is  entitled  to  salvage  remuneration. 
The  Camhrian,  76  L.  T.  50i. 

Salvors  not  required  to  take  Ship  to  Foreign 
;Port.] — Salvors  are  not  bound  to  take  the  salved 
ship  to  a  foreign  port  at  the  request  of  her 
snast€r.  Their  duty  is  to  take  her  to  a  place  of 
safety  ;  the  onus  is  on  the  objectors  to  show  that 
at  was  not  a  proper  place.  The  Iluuthandel,  1 
•Spinks,  25. 

Tug  and  Tow — Tug  not  entitled  to  Salvage 
■where  Danger  caused  by  her  own  Fault.] — See 

Tlie  llohert  JJUvn,  infra,  col.  G07. 

Protest— Duty  of  Salved  Ship  to  make.] — The 
J'ames  McQueen,  4  W.  E.  01. 

Royal  Fish.] — Salvage  is  payable  to  those  who 
tiring  in  roval  fish,  being  admiralty  droits.  Rev 
T.  Cinque  Ports  (^Lord  Warden:),  2  Hag.  Adm., 
438. 

Agreement  to  refer— Jurisdiction.] — An  agree- 
ment to  refer  to  arbitration  does  not  prevent  the 
■salvor  from  arresting  the  ship  in  a  cause  of 
.salvage.     Lu  Parissiina  Conce^cion,  13  Jur.  545. 

Salvage  at  Common  Law.] — A  seaman  was 
-ordered  by  liis  captain  to  go  on  board  a  ship  that 
was  stranded  and  in  distress,  and  to  put  himself 
Tunder  the  orders  of  her  captain.  He  did  so  and 
lielped  to  get  the  ship  afloat.  He  sued  the  owners 
of  the  stranded  ship  for  salvage  at  common  law  : 
— Held,  without  deciding  whether  an  action  for 
rsalvage  would  lie  at  common  law,  that  the  owner 
-was  not  liable,  there  being  no  contract.  Lijison 
•v.  Harrison.  2  W.  E.  10.  See  also,  per  Lord 
Mansfield,  Cornu  v.  BlacUhnrne,  2  Dougl.  G41, 
•649. 

Salvage  Actions  at  Common  Law.] — Tlie  Ooster 
JEeiiis,  1  C.  Kob.  284,  n. ;  Hay  and  Mar.  Pref. 
xxvii.  ;  cite.l.  3  C.  Eob.  357.  The  True  Briton, 
*ited,  3  C.  r.ob.  360. 

A.  found  on  the  towpath  timber  that  had  got 
:adrift  from  a  dock  in  the  Thames  and  secured  it. 
He  refused  to  deliver  it  up  until  the  owner  paid 
4um  for  his  trouble  : — Held,  that  he  was  liable  in 
•trover.  J\'icholsun  v.  Chapman,  2  H.  Bl.  254. 
.See  also  Vivian  v.  Mersey  Dochs  and  Harbour 
Board,  39  L.  J.,  C.  P.  3  ;  L.  E.  5  C.  P.  19  ;  21 
iL.  T.  362. 

Subject-matter  of  Salvage  Services  —  Gas 
Tloat.  1 — Sidvage  (apart  from  life  salvage)  is  by 
the  maritime  law  of  England  coulined  to  ship, 
apparel,  and  cargo,  or  what  has  formed  part  of 
these,  and  to  freight  earned  by  carriage  of  cargo, 
rxind  is  not  applicable  to  a  gas  float  used  as  a 
fioating  beacon,  which,  though  capable  of  being 
moved  on  the  face  of  the  water,  is  not  "  a  .ship  or 
-vessel"  in  the  sense  in  which  the  merchant 
shipping  act  uses  these  terms,  or  in  any  fair 
-sense  of  the  words.  Gas  Float  Whitton  (No.  2), 
66  L.  J.,  Adm.  99  ;  [1897]  A.  C.  337  ;  76  L.  T. 
^03— H.  L.  (E.)  Affirming  44  W.  E.  263  ;  8 
Jlsp.  M.  C.  110— C.  A. 


"  Ship  or  Boat  Stranded  or  in  Distress."] 

— Justices  awardeil  salvage  in  i-espect  of  ser- 
vices rendered  to  a  hopper  barge  which  had  been 
found  adrift  without  any  person  on  board  of  her 
in  the  Wash,  about  three  miles  from  Boston. 
The  barge  was  not  furnished  with  any  means  by 
which  she  could  be  propelled,  and  was  used  for 
dredging  purposes  : — Held,  that  the  barge  was 
"  a  siiip  in  distress"  on  the  shore  of  a  sea  or  tidal 
water  within  the  meaning  of  the  Merchant 
Shipping  Act,  1854,  s.  458.  The  Leda  (Swabey 
40)  followed.  Tlie  Mao  or  Macadam  v.  Saucy 
Polly,  51  L.  J.,  Adm.  81  ;  7  P.  D.  126  ;  46  L.  T. 
907  ;  4  Asp.  M.  C.  555— C.  A. 

2.  Success. 

Attempt  to  render  Assistance.] — A  steam-tug 
attempting  to  render  assistance  to  a  ship  exhibit- 
ing signals  of  distress  may,  in  a  case  where 
such  ship  is  afterwards  salved  by  means  of  other 
assistance,  be  entitled  to  salvage  reward,  even 
though  her  efforts  have  been  practically  un- 
availing. The  3/e!j)onie7ie,  42  L.  J.,  Adm.  45  ; 
L.  E.  4  A.  &  E.  129  ;  29  L.  T.  405  ;  21  W.  E.  956. 

When  a  ship  makes  a  signal  of  distress,  and 
another  goes  out  with  the  bona,  fide  intention  of 
assistingthat  distress,  and  as  far  as  she  can  does 
so,  but  an  accident  occurs  which  prevents  her 
services  being  as  efi'ecttial  as  she  intended  them 
to  be,  and  no  blame  attaches  to  her,  the  court, 
will  not  allow  her  to  go  entirely  unrewarded, 
but  for  the  interests  of  commerce  and  of  naviga- 
tion, and  as  an  encouragement  to  perform  salvaga 
services,  will  give  some  reward  if  the  property 
is  salved  by  other  means.     lb. 

When  Service  Unsuccessful.] — When  salvors 
enter  into  an  agreement  to  take  a  disabled  vessel 
into  harbour  for  a  specific  sum,  and  do  all  in 
their  power  to  perform  their  engagement  ;  but 
in  consequence  of  an  adverse  change  of  wind 
fail  to  fulfil  it,  they  are  nevertheless  entitled  to 
salvage  reward.  The  Aztecs,  21  L.  T.  797.  And 
see  The  Cumbrian,  infra,  col.  657. 

Efforts  to  give  assistance  under  an  engagement 
to  a  ship  in  distress  will,  although  the  ship 
leceives  no  benefit  from  them,  be  rewarded  as 
being  in  the  nature  of  salvage  services,  if  the 
shipis  otherwise  saved.  The  Undaunted,  Lush. 
90  ;  29  L.  J.,  Adm.  176  ;  2  L.  T.  520. 

Attempted  services  performed  under  an  agree- 
ment of  salvage  are  entitled  to  be  rewarded 
where  the  performance  of  them  is  rendered  im- 
possible by  the  act  of  God.     lb. 

Salvage  is  a  reward  for  services  actually 
conferred,  and  not  for  services  attempted  to  be 
rendered.  The  Chetah,  5  Moore,  P.  C.  (n.s.) 
278  ;  38  L.  J..  Adm.  1  ;  L.  E.  2  P.  C.  205  ;  19 
L.  T.  621  ;  17  W.  E.  233.  S.  P.,  The  Eintracht, 
29  L.  T.  851  ;  2  Asp.  M.  C.  198. 

A  steamer  employed  under  an  agreement  for 
a  specific  sum  to  tow  a  partially-disabled  steam 
vessel  to  a  specific  destination,  towed  the  vessel 
for  some  hours,  but  in  consequence  of  a  gale 
causing  the  breaking  of  the  hawser,  left  the  vessel 
in  a  position  of  considerable  danger,  from  which 
she  was  only  saved  by  her  own  exertions  : — Held, 
that  as  it  did  not  appear  that  the  towing  had 
contributed  to  her  safety,  the  steamer  was  not 
entitled  to  towage,  as  she  had  not  performed 
her  contract ;  nor  to  salvage,  as  no  attempt  was 
made  by  her  to  save  the  vessel.  Tlie  Edu-ard 
Hawhins,  15  Moore,  P.  C.  486  ;  Lush.  515  ;  31 
L.  J.,  Adm.  46. 


597 


SHIPPING— XYIII.  Salvage. 


Unsuccessful  salvage  services  does  not  entitle 
those  rendering  them  to  reward.     The  Zcpluirus. 

1  W.  Rob.  329. 

"Where  salvors  found  a  derelict,  but  were 
unable  to  take  her  into  safety,  and  a  second  tset 
of  salvors  dispossessed  the  first  set  and  brought 
her  into  safety,  the  first  set  were  awarded  a  sum 
to  cover  their  expenses.  The  Ma/jdalen,  31  L.  J.. 
Adm.  22  :  5  L.  T.  807. 

Salvage  Agreement  —  Service  impossible.] — 
See  The  Ilcstia,  infra,  col.  6.5.5. 

The  time  occupied  in  endeavouring  to  render 
unsuccessful  salvage  services  will  be  taken  into 
consideration  in  awarding  comj)ensation  for 
subsequent  successful  services,  if  it  appear  that 
the  original  services  were  rendered  at  the 
request  of  the  defendants.     The  Avenir,  Ir.  R. 

2  Eq.  111. 

Agreement  to  attempt  to  Tow — Payment  for 
"Work  done.] — In  an  action  of  salvage  it  ap- 
peared that  the  master  of  the  defendants'  ship 
requested  the  master  of  the  plaintiffs'  ship  to 
tow  his  vessel  to  Gibraltar,  which  ihe  latter 
agreed  to  attempt  to  do.  The  value  of  the  defen- 
dants" ship,  her  cargo  and  freight,  was  78,0(IU/., 
and  at  the  time  this  request  was  made  she  was 
in  a  disabled  slate.  The  fdaintiffs'  ship,  after 
towing  the  defendants'  ship  for  130  miles  towards 
Gibraltar,  left  her,  the  hawsers  having  parted 
owing  to  severe  weather,  in  a  more  dangerous 
position  than  she  was  in  when  she  was  taken  in 
tow.  The  defendants'  ship  was  afterwards  towed 
into  Gibraltar  by  another  vessel  : — Held,  that 
the  plaintiffs  were  not  entitled  to  a  salvage 
reward,  but  were  entitled  to  adequate  remunera- 
tion for  what  they  had  done  in  fulfilment  of 
their  contract.  The  court  awarded  them  400Z. 
The  Ucnlarifi,  .58  L.  J.,  P.  24  ;  14  P.  D.  3  ;  60 
L.  T.  238  ;  6  Asp.  M.  C.  3(10. 

The  '•  C."  broke  down  in  the  English  Channel 
ten  miles  from  Anvil  Point,  antl  was  then  in  a 
position  of  risk,  but  not  of  imminent  danger. 
The  "  H."  at  her  request  took  the  "  C."  in  tow  ; 
near  the  Shambles  the  hawsers  parted,  and  the 
■"  C."  then  anchored  and  was  in  a  j)nsition  of 
considerable  danger,  greater  than  when  the  "  H." 
took  her  in  tow.  The  "  H. '  was  unable  to  make 
fast  a  hawser  again,  and  in  trying  to  do  so  came 
into  collision  with  the  "  C."  The  "H."  then 
left  the  "  C,"  which  was  soon  after  taken  in  tow 
by  two  tugs  and  brought  in  safety  to  Poitland  : 
— Held,  that  the  •' H."  was  not  entitled  to 
salvage.  The  India  (1  W.  Rolj.  40C)  followed. 
The  Chevrfnl.  i5.5  L.  J.,  Adm.  5  ;  11  P.  D.  3  ;  r,4 
L.  T.  ;5(;  ;  34  W.  It.  307  ;  5  Asp.  M.  C.  52.5. 

Agreement  to  Pay  for  UnBuccessful  Service.] 

—  Sec  Thr.   Mfrrd,    \Vi!lji(ldl^(Jirn)r.s)\.Adiim- 
^0/1,  infra,  col.  681. 

Salvors  contributing  to  but  not  alone  effecting 
Salvage.] — Salvors  whose  services,  though  on- 
triliutiMg  t(j  the  ultimate  salvage  of  the  prupLTly, 
T/ould  not  by  themselves  have  eiFected  the  sal- 
vage, are  entitled  to  salvage  reward.  2'he  E.  U., 
1  Spinks,  63. 

Salvors  abandoning  Ship  on  a  Sand.] — Where 
salvors  abandoned  the  ship  f>n  a  sand  from  which 
•she  was  afterwards  salve<l  by  others,  the  first 
salvors  were  awarded  nothing.  2'he  India,  1 
"VV.  Rob.  406. 
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First    Salvors    Negligent  —  Second    Salvors 

Successful,] — One  set  of  salvors  negligently  put 
the  vessel  on  the  Long  Sand  ;  a  secoml  set  got 
her  off.  Salvage  awarded  to  the  second  set  and 
none  to  the  first  set  of  salvors.  The  Neptune. 
1  W.  Rob.  207. 

Second  salvors  not  prejudiced  by  joining  with 
first  salvors  in  salvage  suit.     Ihid. 

Ship    extricated    before    Salvors    arrive.]  — 

Where  the  ship  in  distress  extricates  herself 
before  the  intended  salvors  come  up,  no  salvage 
awarded,  though  risk  incurred.  The  Itanrjcr, 
3  Not.  of  Cas.  589  ;  9  Jur.  119. 

A  vessel  ashore  on  the  rocks  off  Folkestone 
was  boarded  bj'  boats,  who  could  not  get  her  oflf. 
A  steamship  towed  her  off,  but  the  tow  rope 
parting  she  drove  ashore  and  was  lost.  Her 
cargo  was  saved.  Salvage  was  awarded  to  the 
boats  and  to  the  steamship.  The  Suntij)ure,  1 
Spinks,  231. 


3.  Possession  ob*  Salvoes. 

Legal  Interest  of  Salvors.] — Salvors  in  posses- 
sion have  a  legal  interest,  which  cannot  be 
divested  except  by  adjudication.  Salvors,  who 
have  dispossessed  other  salvors  must  show  an 
actual  or  apparent  necessity  for  their  inter- 
ference. The  Blende nhull,  1  Dods.  414  ;  and 
see  The  Fleece,  3  W.  Rob.  278. 

Salvors  have  a  common  law  lien  on  the  salved 
property.     liarimj  v.  Day,  8  East,  57. 

A  ship  that  has  been  taken  into  a  roadstead 
by  salvors  is  not  to  be  removed  without  the 
salvors'  consent.  The  Kicolai  Ilcinrlch,  17  Jur. 
329. 

Eight  to  retain  Possession  against  Owners.] — 
Where  salvors  have  brought  a  vessel  into  a 
position  of  safety  they  are  bound  on  demand  by 
the  owners,  to  deliver  uj)  jjossession  of  the  salved 
property,  and  have  no  right  to  retain  it  for  the 
alleged  purpose  of  completing  the  repairs.  If 
the  vessel  is  at  the  time  of  the  demand  in  such 
a  critical  position  that  there  may  be  risks  of  loss 
or  damage  to  her  unless  the  salvors  are  allowed 
to  complete  their  operations,  semble  that  the 
salvors  may  retain  possession  pending  their  com- 
pletion, the  Pinnas,  59  L.  T.  526  ;  6  Asp.  M.  C 
313. 

A  salvor  has  a  right  to  retain  po.ssession  of 
the  salved  i)ropcrty  until  paynumt  of  salvage. 
Ilartfort  v.  Jones,  1  Ld.  Raym.  393. 

Subsequent  Salvors — Unnecessary  Interference 
by.  j — Two  smacks  picked  up  an  abandoned 
vessel  in  the  North  Sea  and  were  towing  her  to 
Harwich,  when  a  gun  brig  came  up  and  insisteil 
upon  taking  the  vessel  in  tow.  Eventually  she 
ordered  the  smacks  to  cast  off,  and  took  the 
vessel  to  Dover: — Held,  that  the  claim  of  the 

I  gun  brig  to  salvage'  wiis  of  the  weakest  kind; 

'  her  assistance  Ijeing  unnecessary.  'Ml.  awarded 
to  her  and  two-fifths  of  the  salved  property  to 
the  smacks.     The  MurUi,  p:d wards,  175. 

Where  salvors  are  in  possession,  and  arc  able 
to  perform  the  service,  no  others  may  interfere. 
The  Qurrn  Mah.  3  Hag.  Adm.  242.  S.  P.,  The 
Glory,  14  Jur.  676. 

Second  Salvors  wrongfully  dispossessing 
First.] — If  first  .salvors  lawfully  in  possession  of 
a   derelict    ship  are  wrongfully  and  violently 
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dispossessed  by  second  salvors,  who  succeed  in 
bringing  the  ship  into  safetj',  the  second  salvors 
will  receive  no  benefit  from  the  service  they 
may  render,  but  the  wliole  reward  will  go  to  the 
benefit  of  the  oriijinal  salvors.  2'7tc  luifltlecn, 
43  L.  J.,  Adm.  Sy";  31  L.  T.  20-t.  See  also  The 
Miifidalnu  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

Two  fishing  smacks  fell  in  with  a  derelict 
vessel  twenty  miles  from  the  English  coast,  and 
took  her  in  tow  after  great  risk,  and  two  days 
afterwards  brought  her  close  to  Yarmouth,  when 
the  smacksmen  to  expedite  the  completion  of  the 
salvage  engaged  a  steam  tug  to  take  her  in  tow, 
but  through  the  mistake  or  misconduct  of  those 
on  board  the  tug  the  vessel  got  aground,  where- 
ujion  the  tug  left  the  smacksmen  and  went  in 
search  of  assistance.  In  their  temporary  absence 
a  number  of  beachmen  took  possession  of  the 
vessel  and  brought  her  safely  into  harbour.  A 
liberal  salvage  was  allowed  to  the  smacksmen  on 
appeal,  reversing  the  decision  of  the  admiralty 
court,  which  had  decreed  salvage  to  the  beach- 
men  only.  The  Atlas,  Ilcwett  v.  Aylan.  15 
Moore,  P.  C.  329  ;  31  L.  J.,  Adm.  210  ;  8  Jur. 
(x.s.)  753  ;  6  L.  T.  737  ;  10  W.  R.  850. 

The  court  jealously  maintains  the  right  of 
original  salvors  ;  subsequent  salvors  acquire  a 
right  to  salvage  only  where  their  assistance  is 
necessary  to  preserve  the  property.  The  Charlotta, 
2  Hag.  Adm.  361. 

The  burden  is  upon  subsequent  salvors  to 
])rove  that  previous  salvors  in  jjossession  were 
unable  to  effect  the  service,  or  engaged  or  adopted 
their  assistance.  The  Eugene,  3  Hag.  Adm.  156, 
160. 

Jurisdiction  does  not  depend  on  Salvors' 
Possession.] — The  Lady  Kathcrhie  liarhavi, 
Lush.  404. 

Salvors  do  not  impair  their  right  to  salvage 
by  quitting  possession  of  the  salved  ship.  21ie 
Eleanora  Charlotta,  1  Hag.  Adm.  156. 

Possession  of  Derelict.] — Salvors  of  a  derelict 
have  a  right  to  retain  possession  until  they  are 
ilivcsted  by  law.  The  Tritonia,  5  Not.  of  Cas. 
Supp.  1. 

Salvors  in  possession  of  a  ship  abandoned  by 
all  her  crew  who  could  get  away  are  under  no 
obligation  to  wait  to  take  the  crew  on  board 
again.     The  Orbona,  1  Spinks,  161. 

Semble,  a  salvor  of  derelict  has  a  right  of 
exclusive  possession.  He  takes  possession  on 
behalf  of  the  crown.  The  Eantzic  Pacltet.  3 
Hag.  Adm.  383. 

Seizure  of  Salved  Property  by  Colonial 
Governor.] — A  governor  of  an  island  near  which 
a  ship  was  cast  away,  on  pretence  of  recovering 
the  cargo  for  the  seamen,  seized  it  all  to  his  own 
use  as  wreck-fishing.  On  his  return  to  England 
he  was  decreed  to  account  for  the  whole.  Trott 
V.  Le  Cle,  CoUes'  P.  C.  219;  Pre.  Ch.  239. 

4.  Misconduct  or  Want  of  Skill. 

Forfeits  Eight  to  Salvage.]— The  right  to 
salvage  is  forfeited  by  misconduct  of  the  salvors 
in  retaining  possession  of  and  improperly  dealing 
with  the  salved  property.  The  Lady  Wur.iley, 
2  Spinks,  253. 

Misconduct  of  salvors  punished  by  forfeiture 
of  salvage  and  liability  to  costs  of  salvage  suit. 
Tlie  Barefoot,  14  Jur.  841. 

Misconduct  of  salvors  punished  by  diminished 


award.  The  Clarisse,  Swabey,  120,  133  ;  nom. 
Gan.n  v.  JJnin,  12  Moore,  P.  (J.  340. 

Salvors  may  forfeit,  partially  or  totall.r,  by 
various  degrees  of  misconduct,  their  right  to 
salvage  reward ;  but  the  evidence  to  establish 
their  misconduct  must  be  conclusive.  The 
Charles  AduljjJir,  Swabej',  153. 

Forcibly  retaining  Possession.] — A  salvage 
claim  disniisscil  in  part  because  of  the  mis- 
conduct in  the  salvors  in  obtruding  their  services 
after  being  formally  discharged  by  the  owners 
of  sunken  vessel.  2  he  (jlaxyow  Paeket,  2  W.  Eob. 
306. 

Not  taking  Necessary  Assistance.] — Salvage 
award  diminished  by  reason  of  the  salvors  nob 
placing  the  ship  in  a  position  of  safety,  as  they 
might  have  done,  if  they  had  taken  further 
assistance  which  was  offered.  The  Dosseitel, 
10  Jur.  865. 

Prior  salvors  have  no  right,  whilst  the  master 
is  in  command,  to  excluile  subsequent  salvors. 
The  Dantzic  Packet,  3  Hag.  Adm.  383.  S.  P., 
The  Glory,  14  Jur.  676. 

Resisting  Employment  of  Tug.] — Boat- 
men who  resisted  the  employment  of  a  steamship 
to  get  the  vessel  off  a  sand  held  to  have  forfeited! 
all  claim  to  salvage.  The  Martha,  Swabey,  489;. 
and  see  The  Ilugdalen,  infra,  col.  601. 

Associated   Salvors — Misconduct  of  Some.] — • 

In  cases  of  associated  salvage  service  all  the 
salvors  may  be  prejudiced  by  the  misconduct  of 
one  of  their  number.  The  Cherubim,  It.  K. 
2  Eq.  172. 

Robbing  Wreck— Conviction.  ] — Persons  who 
have  been  convicted  under  9  &  10  Vict.  c.  99,  for 
improper  interference  with  a  wreck  cannot  claimi 
as  salvors.     The  Wear  Packet,  2  Spinks,  256. 

Inflated  Claim.] — Salvors  setting  up  an  inflated 
and  exaggerated  case  dismissed  with  costs.  Tlie 
Towan,  2V.  Bob.  259. 

Effect  of  Mere  Mistake.] — Where  salvage  is 
finally  effected,  those  who  meritoriously  con- 
tribute to  that  result  are  entitled  to  a  share  irb 
the  I'cward,  although  the  part  taken  by  them 
would  not  of  itself  have  produced  the  result. 
The  Atlas,  Hcwett  v.  Aylan,  15  Moore,  P.  C. 
329  ;  31  L.  J.,  Adm.  2J.0  ;  8  Jur.  (N.s.)  753  ;  G 
L.  T.  737  ;  10  W.  R.  850.  See  The  Uosalind, 
12  L.  T.  553. 

If  success  is  finally  obtained,  no  mere  mistake 
or  error  of  judgment  in  the  manner  of  procuring 
it,  nor  misconduct  short  of  that  which  is  wilful 
and  may  be  considered  criminal  on  the  part  of 
the  salvors  (which  must  be  proved  by  those  vi'ho 
impute  it),  will  work  an  entire  forfeiture  of  the 
sal  vage.     lb. 

Mistake  or  misconduct,  other  than  criminal, 
which  diminishes  the  value  of  the  property 
salved,  or  occasions  expense  to  the  owners,  is 
properly  to  be  considered  in  the  amount  of  com- 
pensation to  be  awarded.     lb. 

Damage  by  Negligence  equal  to  Probable  Loss 
from  Peril.] — The  master  and  crew  of  the  "  Y.," 
a  vessel  in  distress,  got  on  board  the  '•  K.,"  a 
steamer  standing  by  her.  The  mate  and  two  of 
the  crew  of  the  "  K."  afterwards  went  on  board  the 
"  Y."  but  refused  to  take  her  master  back  witb 
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them.  The  mate  subsequently  also  refused  the 
services  of  a  steam-tug,  and  finally  having  from 
want  of  local  knowledge  anchored  the  •'  Y."  in  an 
insecure  place,  she  began  to  drift,  was  forsaken 
by  the  salvors,  and  sank.  She  was  subsequently 
raised  by  her  owners  at  considerable  expense. 
In  an  action  for  salvage  the  owners  of  the  "  Y." 
denied  that  a  reward  was  due  and  counter- 
claimed  for  damages  : — Held,  that  the  mate  was 
guilty  of  misconduct  in  refusing  to  take  the 
master  of  the  "  Y."  on  board  of  her,  and  to  engage 
the  services  of  the  tug  ;  but  that  if  the  "  Y."  had 
been  ultimately  saved  such  misconduct  would 
have  worked  a  partial  forfeiture  of  the  reward 
only  : — Held,  further,  that  as  the  loss  arising 
from  the  misconduct  of  the  salvors  was  probably 
■equal  to  that  from  which  the  "  Y."  was  tirst 
rescued,  no  salvage  reward  was  due.  The  Yan- 
Yean,  52  L.  J.,  Adm.  67  ;  S  P.  D.  147  ;  49  L.  T. 
186  ;  31  W,  K.  950  ;  5  Asp.  M.  C.  135. 

Damage  by  Negligence  —  Deduction  from 
Award. J — Where  a  wreck  liad  been  greatly 
damaged  by  the  erroneous  conduct  of  the  salvors 
in  their  treatment  of  it,  the  court  awarded  them 
a  smaller  sum,  deducting  from  the  reward  which 
it  would  have  otherwise  held  that  they  had 
earned,  a  certain  amount  as  compensation  for 
the  additional  damage  thus  done  to  the  property, 
and  the  coni't  proportioned  the  amount  that 
it  deducted  to  the  want  of  skill  shewn.  The 
Mufidahn,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

In  renilering  salvage  services,  want  of  skill  on 
the  part  of  the  salvors — not  amounting  to  negli- 
gence— which  occasions  damage  to  the  salved 
property  is  a  ground  for  reducing  the  amount  of 
the  award,  though  it  will  not  support  a  countcr- 
■claim  by  the  owners  of  the  salved  property  to 
i-ccover  damages  from  the  salvors  in  respect  of 
the  injury  so  occasioned  to  their  property.  The 
J)wuiu,(il  L.  J.,  Adm.  71  ;  [1892]  P.  58;  66L.T. 
*62  ;  7  Asp.  M.  C.  173. 

Collision   by   Salvors'   Negligence.]— A 

screw  steamer  fell  in  with  a  disabled  barque  in 
the  English  Channel,  and  in  answer  to  signals 
of  distress  approached  her  to  render  assistance. 
In  rendering  salvage  services  to  the  barque 
<lamage  was  caused  to  that  vessel  by  tlie  neg- 
ligent navigation  of  the  screw  steamer,  the  two 
vessels  coming  into  collision  on  three  occasions. 
To  recover  for  the  damages  sustained  in  these 
•collisions,  the  owners  of  the  barque  promoted  a 
cause  of  damage  against  the  steamer,  and  subse- 
quently an  action  for  the  recovery  of  salvage 
remuneration  was  brought  by  the  owners  of  the 
steamer  against  the  barque.  On  the  two  causes 
coming  on  to  be  heard  together  : — Held,  that  the 
•owners  of  the  ba)(iuc  were  entitled  to  recover 
in  the  damage  cause,  and  that  the  owners  of  the 
ftteamer  were  entitleii  to  recover  in  the  salvage 
cause.  Thr  C.  8.  Butler,  The  JJaltlc,  43 
1..  J.,  Aflm.  17  ;  L.  11.  4  A.  &  K.  178  ;  30  L.  T. 
475  ;  22  W.  11.  759  :  2  Asp.  M.  C.  237. 

A  salvor  whose  sliip  succeeds  in  bringing  an 
injured  shi()  into  safety,  but  in  .so  doing  JMliicts 
•danuige  upon  her  by  coming  into  collision  through 
Jiegligence  and  want  of  i)ioper  navigation,  which 
is  gross  but  not  wilfid.  is  not  tiiereby  deprived 
of  his  right  to  a  reward  which  has  been  agreed 
upon  between  the  masteis  of  the  respective 
vessels.     Ih. 

Negligence  of  Pilot  employed  by  Salvors.] — 
Salvors  having  broirght   a  veb»el   in   distress  to 


a  situation  of  safety  from  ordinary  peril,  but  not 
to  anchor,  and  having  given  up  the  charge  to  a 
licensed  pilot,  are  not  prejudiced  as  to  their 
claim  by  injury  subsequently  happening  to  the 
ship  from  the  negligence  of  such  pilot.  The 
Bomarsund,  Lush.  77. 

Misconduct  of  Tug— Towage  Contract — Sub- 
sequent Salvage.] — See  Tlte  Minnehaha,  infra, 
col.  607,  TJie  Jtobert  Dixon,  infra,  col.  607. 

Misconduct    of   Boatmen  —  Eefusal    of   Sum 

Tendered.] — Claim  of  boatmen  for  salvage  dis- 
misseil ;  misconduct  of  boatmen,  refusal  of  sum 
tendered  for  work  done.  The  Blacli  Boy,  3 
Hag.  Adm.  386,  n. 

Violence.] — Violent  and  overbearing  conduct 
on  the  part  of  salvors,  although  it  may  not 
amount  to  such  wilful  misconduct  as  to  cause 
an  entire  forfeiture  of  salvage  reward,  will  yet 
operate  to  induce  the  court  to  diminish  the 
amount  of  the  reward.  The  Marie,  7  P.  D.  203  ; 
47  L.  T.  737  ;  5  Asp.  M.  C.  27. 

Refusal  to  give  up  Clothes  taken.] — Salvors 
of  a  derelict  took  and  used  the  clothes  found  on 
board  and  refused  to  give  them  up.  2U/.  was 
deducted  from  the  award,  to  be  paid  to  the 
master  and  crew  of  the  derelict  in  respect  of 
their  clothes.     The  Louisa,  7  Jur.  182. 

Negligently  putting  Ship  Ashore.] — A  claim 
for  salvage  dismissed  because  the  salvor,  a 
steam  tug,  negligently  got  the  ship  on  Sandwich 
Flats,  when  towing  her  off  the  Goodwins ;  the 
fact  that  the  salved  ship  had  a  pilot  on  board, 
not  excusing  the  salvors.  The  Dulte  of  Man- 
chester, 2  W.  Eob.  470  ;  4  Not.  of  Cas.  582  ;  G 
Moore,  P.  C.  90  ;  10  Jur.  863. 

Deduction  from  salvage  award  made  because 
the  salvors  in  performing  the  service  by  their 
want  of  skill  had  brought  the  ship  into  danger 
and  injured  her.  The  Cape  Packet,  3  \V.  Hob. 
122. 

Salvors  attempted  to  tow  ship  into  harbour 
when  there  was  not  enough  water  for  her,  and 
got  her  ashore  and  damaged  her.  A  smaller 
award  of  salvage  made  in  consequence.  The 
Perla,  Swabcy,  230;  and  sec  The  Yan-Yean, 
supra. 

A  revenue  cutter  put  some  men  aboard  a 
vessel  that  had  lost  her  masts  in  a  collision  to 
take  her  to  Penzance.  She  drew  too  much  water, 
took  the  ground,  ami  icceivcd  much  ilamage  : — 
Held,  no  salvage  to  be  awarded.  The  Lochwoods, 
9  Jur.  1017. 

Forcibly  DisposBessing  other  Salvors.] — Sal- 
vois  who  foicilily  dis|iosscsscd  other  salvora 
engaged  by  tin;  master  of  the  ship  in  distress 
allowed  no  share  of  the  salvage  award.  The 
Fleece,  3  W.  Hob.  278.  Sec  The  Blendeii  Jlall, 
1  Uods.  414. 

If  first  salvors  lawfully  in  possession  of  a 
derelict  arc  wrongfully  dispos.scsscd  ^^y  8ccf)nd 
salvors  who  succeed  in  bringing  the  ship  int(i 
safety,  the  second  sidvors  will  receive  no  benefit 
from  the  service  they  may  )en<ler,  but  the  wliolc 
reward  will  go  la  the  original  salvors.  'J'he 
Kathleen,  43  L.  J.,  Adm.  39  ;  L.  K.  4  A.  &  K. 
269  ;  31  L.  T.  284  ;  23  W.  II.  350 ;  2  Asp.  M.  C.  367. 

Excluding  Crew  from  Possession.]  —  ISIis- 
conduct   of   salvors,    who    took   possession  of   a 
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vessel,  -whose  crew  they  knew  were  in  distress  on 
sliore  waiting  to  return  to  her,  jiiinished  by  a 
snifill  award.  The  L'txhon,  Ir.  K.  1  Eq.  1-li. 
And  see  The  Clcopatni,  infra,  col.  Gil. 

Where  salvors  having  taken  possession  of  a 
vessel  which  had  got  ashore  and  been  temporarily 
abandoned  by  her  master  and  crew  in  order  to 
get  tug  assistance,  refused  to  allow  her  master 
and  crew  on  board,  and  remained  in  possession 
on  board  whilst  the  tugs  provided  by  the  master 
towed  the  ship  into  a  place  of  safety  : — The 
court  held  that  there  had  been  such  misconduct 
as  to  work  a  total  forfeiture  of  award,  although 
the  plaintiffs  had  in  the  absence  of  the  master 
and  crew  laid  out  two  anchors  which  contributed 
to  the  vessel's  ultimate  safety.  The  Capella, 
[1892]  P.  70  ;  GO  L.  T.  388  ;  7  Asp.  M.  C.  158. 

5.  Salvage  Services. 
a.  Supplying  Anchor. 

Taking  out  Anchor  and  Chain  in  Bad  Weather.] 

— Taking  out  during  bad  weather  an  anchor  and 
a  chain  to  a  vessel,  which  is  compelled  to  slip 
her  cable  to  get  away  from  a  dangerous  position 
and  run  for  a  place  of  safety,  is,  although  the 
anchor  and  chain  in  the  result  are  not  needed,  a 
salvage  service  ;  280Z.  awarded  to  two  luggers 
and  their  crew  on  a  value  of  40,000Z.  The 
^olus,  42  L.  J.,  Adm.  14  ;  L.  K.  4  A.  &  B.  29  ; 
28  L.  T.  41  ;  21  W.  R.  704  ;  1  Asp.  M.  C.  516.  _ 

Supplying  an  anchor  and  a  cable  to  a  vessel  in 
the  Gulis  that  had  slipped  her  own  is  salvage 
service.     The  Prince  of  Wales,  6  Not.  of  Cas.  39. 

b.  Giving  Advice. 

Warning  Ship  of  Danger — Frauds.] — Claims 
for  salvage  in  warning  foreign  ships  of  danger, 
dismissed  as  fraudulent  or  not  proved.  27ie 
Giacomo,  3  Hag.  Adm.  344  ;  The  Henrietta,  3 
Hag.  Adm.  345,  n. 

Advice  Given — Salvors  not  on  Board.] — Advice 
given  as  to  the  proper  steps  to  be  taken  to  get  a 
ship  off  a  sand,  the  salvors  not  being  able  to  go 
on  board  because  of  the  sea,  remunerated  by 
salvage  award.     The  Eliza,  Lush.  53G. 

Giving  Information.] — The  mere  giving  infor- 
mation as  to  the  locality,  even  to  a  foreign  ship, 
will  not  constitute  a  salvage  service.  The  Little 
Joe,  Lush.  88  ;  6  Jur.  (N.s.)  783  ;  2  L.  T.  473. 

0.  After  Collision. 

Service  to  One  of  Two  Ships  in  Collision — 

Tugs.] — A  collision  having  occurred  between 
two  ships,  the  "  Woburn  Abbey "  and  the 
"  British  Trident,"  two  steam-tugs,  the  "  Superb  " 
and  the  "  Conqueror,"  went  to  their  assistance. 
In  order  to  extricate  the  "  Woburn  Abbey,"  it 
was  necessary  that  the  "  British  Trident "  should 
be  towed  away  from  her,  and  the  pilot  of  the 
"  Woburn  Abbey "  requested  the  captain  of 
the  "Superb"  to  perform  this  service.  The 
"Superb"  then  towed  the  "British  Trident," 
but  the  ships  still  dragged.  The  "  Conqueror" 
arrived  about  half-an-hour  after  the  "  Superb," 
and  the  two  tugs  together  held  the  "  British 
Trident"  and  the  "Woburn  Abbey,"  and  pre- 
•  vented  the  ships  from  dragging  further  : — Held, 
that  the  benefit  received  by  the  "Woburn 
Abbey  "  from  the  services  of  the  "  Superb  "  was 


a  direct  and  not  an  indirect  benefit  ;  that  there 
was  no  substantial  difference  between  the  merits- 
of  the  "  Superb "  and  the  "  Conqueror,"  and 
therefore  that  they  were  entitled  to  equal' 
amounts  of  salvage.  The  Woburn  Abbey,  21 
L.  T.  707— P.  C. 

Towing  Vessels  Clear — Eights  of  Tug.]  — 
Where  two  vessels  arc  in  collision  and  are 
entangled  togetlier  in  a  position  dangerous  to 
both,  salvors  who,  by  towing  one  of  the  vessel* 
clear,  free  both  vessels  from  danger,  are  entitled 
to  recover  salvage  reward  from  the  owners  of 
both  vessels.  A  screw  steamship  drifted,  during 
a  gale  of  wind,  across  the  bows  of  a  ship  at 
anchor  in  the  Mersey,  and  with  her  propeller 
caught  the  anchor  chains  of  the  ship,  and  the 
two  vessels  were  held  together  in  a  position 
dangerous  to  bsth.  A  steam-tug  went  to  the 
assistance  of  the  ship,  and  held  her  whilst  her 
chains  were  slipped  and  towed  her  clear  of  the 
steamship  : — Held,  that  the  owners,  master,  and 
crew  of  the  tug  were  entitled  to  recover  salvage- 
reward  from  the  o\vnei's  of  the  steamship.  The 
Vaiidi/ch,  47  L.  T.  G95  ;  5  Asp.  M.  C.  17— C.  A. 
Affirming,  7  P.  D.  42. 

Tug  assisting  her  Tow  after  Collision.] — A  col- 
lision occurred  between  two  vessels,  "  A."  and  "B." 
"A."  was  in  tow  of  a  steam-tug  ;  the  tug  after- 
wards rendered  assistance  to  "  B."  "B."  was 
found  solely  to  blame  for  the  collision  : — Held, 
that  the  tug"s  right  of  salvage  remuneration  was 
not  affected  by  25  <fc  26  Vict.  c.  63,  s.  33,  which 
makes  it  the  duty  of  ships  mutually  to  assist 
each  other  after  a  collision.  The  Hannibal  v.. 
The  Queen,  37  L.  J.,  Adm.  12  ;  L.  R.  2  A.  &  E.  53. 

The  25  &  26  Vict.  c.  63,  s.  33,  does  not  debar 
the  innocent  sufferer  in  a  collision  from  salvage- 
reward  for  services  subsequently  rendered  to  the- 
other  party  to  the  collision.  The  Retriever  v. 
The  Queen,,  17  L.  T.  329. 

The  case  of  a  towing  ship  is  not  a  casus 
omissus  from  the  statute.  The  tug  of  the  vessel 
declared  not  to  blame  in  a  collision,  rendered 
salvage  services  to  the  wrongdoer : — Held,  that 
this  section  did  not  affect  the  right  of  the  tug  to» 
salvage  reward.     lb. 

Services  by  Ship  in  Fault  for  Collision.] — A 

vessel  rendering  assistance  to  another  which  she 
has  injured  in  collision  cannot  claim  salvage 
reward  if  the  collision  takes  place  by  her  default. 
The  Glenqaber,  41  L.  J.,  Adm.  84  ;  L.  R.  ft 
A.  &  E.  534  ;  27  L.  T.  386  ;  21  W.  R.  168  ;  1 
Asp.  M.  C.  401. 

The  o-wners,  master,  and  crew  of  a  vessel 
which  renders  assistance  to  a  vessel  injured  by 
collision  are  not  deprived  of  their  right  to  salvage 
reward  by  the  fact  that  some  of  the  owners  are 
also  owners  of  another  vessel  by  whose  mis- 
conduct the  collision  takes  place.     lb. 

A  vessel  rendering  salvage  assistance  is  not- 
deprived  of  her  right  to  reward  by  the  fact  t  hat: 
she  is  employed  by  a  vessel  whose  misconduct 
renders  her  employment  necessary.     lb. 

A  collision  occurred  between  two  vessels. 
Both  were  found  to  blame.  A  cause  of  salvage 
was  instituted  by  the  master  and  crew  of  one  of 
the  vessels  for  having  saved  a  quantity  of  specie 
laden  on  board  the  other  vessel : — Held,  that  the 
salvors  were  not  entitled  to  reward  for  saving 
property  which  they  had  by  fheir  own  wrongful 
acts  contributed  to  place  in  jeopardy.  Capella^ 
Cargo  ex,  L.  R.  1  A.  &  E.  356  ;  16  L.  T.  800. 
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d.  Mutiny. 


Eesctie  of  Ship  from  Mutineers.] — Salvage  is 
ri'it  dae  to  a  crew  for  rescuing  the  ship  from 
ii.utineers.     The  Governor  Ituffles,  2  Dods.  14. 

By  Government   Ship.] — A  govemment 

ship  actiDg  under  directions  of  a  vice-consul 
rescued  a  convict  ship  from  the  crew  of  mutinous 
con\  icts : — Held,  no  salvage  payable.  The 
J-'rancis  and  Eliza,  2  Dods.  165. 

Rescue  from  Mutinous  Slaves.] — Eescue  of  a 
slave  ship  from  insurgent  slaves  by  another  ship. 
One-tenth  of  the  value  awarded.  The  Trelawney, 
4  C.  Bob.  223. 


e.  Various  Services. 

Sending  Seamen  on  board  Vessel  in  Distress.] 
■ — A  ship  fell  in  on  the  high  seas,  in  the  winter 
season,  with  a  brig  in  distress  for  want  of 
sufBcient  hands  to  work  her.  The  master  of  the 
ship  sent  two  of  his  crew,  who  had  volunteered 
to  go,  on  board  the  brig,  and  by  their  assistance 
the  brig  was  navigated  safely  into  a  British  port. 
In  consequence  of  the  absence  of  the  two  men, 
the  shij)  was  exposed  to  risk,  and  the  remainder 
of  her  crew  had  to  undergo  extra  labour  : — Held, 
that  not  only  the  two  men  who  went  on  board 
the  brig,  but  the  master  and  owners  of  the  ship 
and  the  rest  of  the  crew  of  the  ship,  were  entitled 
to  salvage  reward  for  the  services  rendered.  The 
Charles,  L.  R.  ?>  A.  &  E.  530  ;  20  L.  T.  594  ;  21 
"\V.  R.  13  ;  1  Asp.  M.  C.  290. 

Where  a  ship  is  in  distress,  and  accepts  the 
services  of  strange  hands,  the  services  are  in  the 
nature  of  salvage,  although  the  work  done  may 
be  of  no  great  diliiculty  or  importance.  The 
Biiviarsund,  Lush.  77. 

"Where  the  crew  of  a  vessel  is  much  reduced  by 
death  or  sickness,  another  vessel  supplying  the 
deficiency  on  the  high  seas  from  among  her  own 
crew,  is  entitled  to  salvage.  The  Itoe,  Swabey, 
84. 

Loan  of  Navigator  to  Infected  Vessel.] — The 
loan  of  a  navigator  to  a  vessel  in  distress,  by 
reason  of  her  own  navigators  being  incapacitated 
by  an  infectious  disease,  is  a  salvage  service  on 
the  part  of  the  sliip  lending  the  navigator.  The 
Shlhludner,  47  L.  .T.,  Adni.  84  ;  3  P.  D.  24  ;  38 
L.  T.  1.50  ;  3  Asp.  M.  C.  .556. 

It  is  a  salvage  .service  of  a  very  higli  order  en 
the  part  of  a  navigator  to  go  on  board  an  infected 
vessel  and  navigate  her.     Ih. 

Detaining  Seamen  of  Salved  Vessel.] — The 
court  will  not  lay  down  any  general  rule,  but 
will  ha  guided  by  the  circumstances  of  each  case, 
in  determining  whether  or  not  the  master  of  the 
salvors'  vessel  is  justified  in  refusing  to  allow 
the  crew  of  the  salved  vessel  to  return  to  their 
own  ship  before  the  completion  of  the  salvage. 
The  Chupatra,  37  L.  J.,  Adm.  31. 
I 

Starting  a  Ship  ashore  off  the  GroundJ — A 
troopshii»  ashore  was  assisted  in  getting  off  the 
bank  hy  another  ship  anchoring  near  and 
heaving  on  the  ship  ashore  ;  thereby  loosening 
lier  hold  on  the  baidc  ;  when  got  off  she  was  not 
attached  to  the  salvor  and  got  off  by  her  own 
crew.  Salvage  (2,000^.)  awarded.  The  Hima- 
laya, Swabey,  515. 


Vessel  in  Distress  making  ambiguous  Signal.}. 
— "When  a  vessel  makes  an  anil):guous  signal  it 
will  be  construed  by  the  court  acconling  to  the- 
condition  of  the  vessel  when  boarded  :  if  she  is 
damaged,  and  is  in  need  of  assistance,  the  signal 
will  be  treated  as  a  signal  for  assistance,  anct 
those  answering  it  as  salvors  ;  if  she  is  not 
damaged  and  wants  only  a  pilot,  the  signal  will' 
be  treated  as  a  signal  for  a  pilot  only.  The 
Racer,  30  L.  T.  904  ;  2  Asp.  M.  C.  317. 

Salvors,  induced  by  an  ambiguous  signal  to  put 
off  from  the  shore  to  the  assistance  of  a  ship,  are 
not  entitled  to  salvage  reward,  if  the  actual  con- 
dition of  the  ship  shews  that  the  signal  was  for  a 
pilot  onlv.  The  Little  Joe,  Lush.  88  ;  6  Jur. 
(x.s.)  783  ;  2  L.  T.  473  ;  The  Otto  nermann,  35- 
L.  J.,  Adm.  189. 

Vessel  going  out  of  her  Course.] — A  steam- 
tug,  having  a  vessel  in  tow,  saw  a  ship  ashore,, 
and  went  out  of  her  way  to  inform,  and  informed,, 
another  steam-tng  of  what  she  h.id  seen.  The- 
other  steam-tug  thereupon  proceeded  to  the- 
stranded  ship  and  towed  her  into  safety.  In  an. 
action  of  salvage  instituted  on  behalf  of  both- 
steam-tugs  against  the  ship : — Held,  that  the- 
owners,  masters,  and  crews  of  both  steam-tugs- 
were  entitled  to  salvage  remuneration.  Tha 
Sarah,  3  P.  D.  39  ;  37  L.  T.  831  ;  3  Asp.  M.  C. 
542. 

Barge  Ashore.] — A  barge  ashore  on  the  Graiib 
Spit,  and  full  of  water,  brought  to  Sheerness  : — 
Held,  no  salvage,  because  barges  commonly- 
grounded  there.     The  TIpnor,  2  Hag.  Adm.  3. 

Expedition  to  Punish  Pirates.]  —  A  ship, 
whose  master  and  crew  had  been  captured  by 
pirates,  was  retaken  by  salvors  and  afterwards- 
ransomed.  Sub.sequently  the  salvors  organisecT 
an  expedition  for  the  purpose  of  ))unishing  the 
pirates  : — Held,  that  the  expedition  was  not  a 
salvage  service.     'Ihe  Marij,  1  W.  Rob.  448. 

Ship  engaged  to  render  Service— Other  Ship> 
employed  for  less  Sum.  J — When  a  ship  is  engaged 
to  render  assistance  to  aiKither  ship  in  distress, 
witiiout  any  fixed  sum  being  agreed  upon,  and! 
does  remain  by  re.ady  to  give  assistance,  sho- 
cannot  be  deprived  of  her  right  to  reward  by- 
reason  of  another  vessel  offering  and  being 
engaged  to  tow  for  a  less  sum  than  the  former 
ship  is  willing  to  accept,  and  slie  will  be  entitled 
to  recover  a  fair  sum  whicii  will  rennmerale  licr 
for  the  services  rendered,  ami  compensate  her 
for  the  loss  she  has  sustained.  The  Maude,  SO 
L.  T.  20:  3  Asp.  M.  C.  33s. 

Lying  alongside  Vessel  after  taking  her  tO' 
Anchorage.]  —  When  a  stciini-tng  is  cngagiMl  to 
i-.ii.hr  a--i~ian('(!  to  a  sliij)  aground  in  ihe  ni;:lit- 
lime,  and  sui.-ceeds  in  getting  hi'r  off,  and  takes 
her  to  a  safe  anchor.age  for  the  night  and  lies- 
alongside  of  her  till  morning,  the  salvage  service 
docs  not  end  on  the  sliip  being  anrhored.  but  the 
steam-tug  is  entitled  to  reward  fur  Ihe  lime  she 
lies  alongside  the  ship  re.aily  to  render  further 
assistance  if  re<piired.  Tlic  Philotaxe,  29  L.  T.. 
515;  2  Asp.  M.  C.  141. 

Salvor  leaving  Ship  in  Distress  under  Belief 
that  Service  no  longer  wanted.] — When  a  steam- 
ship has  Ix-i-ii  en^'aged  tn  tender  assistance  tO' 
another  in  distress  by  towing  her  to  her  port  of 
destination,  and  after  several  hours'  towing,  the 
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ships  are  pnrtcd  by  no  default  of  the  salvor,  and 
the  conduct  of  the  ship  in  distress  leads  the 
f:alvor  to  the  honest  belief  that  his  services  are 
no  lonjier  required,  and  thereupon  the  latter  pro- 
■ceeds  to  her  own  destination,  he  is  not  thereby 
■deprived  of  his  right  to  salvage  reward,  but  upon 
the  other  vessel  arriving  safely  in  port  by  her 
own  exertions,  may  proceed  against  her  in  respect 
•of  the  services  actually  rendered.  The  Nellie, 
21  L.  T.  516  ;  2  Asp.  M.  C.  142. 

Transhipping  Cargo.]  —  Cargo  transhipped 
from  a  stianded  vessel  in  order  to  be  taken  to  a 
place  of  safety  : — Held  a  salvage  service.  27ie 
'Westminster,  1  W.  Eob.  22 i). 

Misconduct  of  Tug  rendering  Service  Neces- 
sary.]— A  tug  under  a  contract  to  tow,  which  by 
miscontluct  or  negligence  or  want  of  reasonable 
equipments,  occasions  or  materally  causes  danger 
to  the  ship  in  tow,  is  not  entitled  to  salvage 
areward  for  rescuing  the  ship  from  such  danger. 
The  Jlinnehfiha,  Ward  v.  McCurhill,  Lush.  'A'i't ; 
15  Moore.  P.  C.  133  ;  30  L.  J.,  Adm.  211  ;  7  Jur. 
<K-.S.)  1257  ;  4  L.  T.  810  ;  9  W.  E.  925. 

A  tug  agreed  to  tow  a  shii)  from  Liverpool 
Tound  the  Skerries  for  a  lixetl  sum.  The  tug 
negligently  towed  the  ship  in  bad  weather  too 
aiear  a  lea  shore,  and  the  weather  becoming 
•worse,  the  hawser  parted,  and  the  ship  being  in 
.a  position  of  danger  was  compelled  to  let  go  her 
.unchors  to  avoid  being  driven  on  shore.  From 
this  position  she  was  rescued  by  the  tug  after 
being  compelled  to  slip  her  anchors  and  chains, 
which  were  lost : — Held,  that  the  tug  was  not 
■entitled  to  claim  salvage  remuneration,  and  that 
lier  owners  were  liable  to  ])ay  for  her  anchors 
and  chains.  The  Rohevt  liixun,  5  P.  D.  54  ;  42 
L.  T.  334  ;  28  W.  K.  716  ;  4  Asp.  M.  C.  240— 
-C.  A. 

Eecapture  from  Enemy.] — A  master  and  a 
boy  rescuing  their  ship  from  French  captors  : — 
Held,  entitled  to  salvage.  The  Beaver,  3  C.  Piob. 
202. 

Recapture  of  Foreign  Ship.]  — Foreign  ship 
rescued  from  the  enemy  (France)  : — Held,  that 
the  admii'alty  court  had  jurisdiction  if  any 
iBritish  subject  engaged  in  the  rescue  claimed 
^salvage.     The  Two  Friends,  1  C.  Eob.  271. 

Eansoming  Captured  Ship  and  Eestoring  to 
Owner.] — Salvage  awarded  tu  (juu  who  ransomed 
£1  prize  from  lier  captor  and  brought  her  to 
England.     Tlie  Ilenrij,  Edwards,  192. 

Carrying  News  of  Ship  in  Distress.] — Carry- 
ing news  uf  a  vessel  in  distress,  so  that  a  tug 
should  go  to  her,  rewarded  as  a  salvage  service. 
Tlie  Ocean,  2  W.  Eob.  91. 

Fire  Ashore— Towing  away  from,] — Salvage 
fiwarded  for  towing  a  vessel  in  dock  away  from 
burning  warehouses.  The  Tees,  The  Peutuchet, 
Lush.  505. 


Extinguishing  in  Dock.]- 

itf  Keweastlc,  infra,  ool.  (J9U. 


-Sec  The  City 


6.  Life  Salvage.  .^  ti  i^ 

Formerly  no  Power  to  Award.] — The  admi- 
ralty C'oui-t  formerh'  had  no  power  to  award 
salvage  for  savi<ng  of  life,  if  no  property  was 
saved ;  1  &  2  Geo.  4,  c.  75,  did  not  enable 
justices  or  the  Cinque  Ports  commissioners  to 


award  life  salvage.  The  Zcphyrus,  1  W.  Eob. 
329. 

Under  9  &  10  Vict.  c.  99.] — Salvage  awarded 
for  saving  bullion  and  life  under  9  &  10  Vict. 
c.  99.     Silver  Bullion,  2  Spinks,  70. 

Saving  Life  Enhances  Award.]  —  Saving  of 
life  adds  to  the  value  of  salvage  services  and 
leads  to  a  liberal  award.  The  Ardincaple,  3 
Hag.  Adm.  151. 

A  liberal  award  is  to  be  given  for  the  saving 
of  human  life,  consideration  being  had  to  the 
degree  of  peril  to  which  the  salvors  and  the 
persons  saved  are  exposed.  The  Eastern 
Monarch,  Lush.  81. 

The  court  will  always  take  into  its  special 
consideration  the  salvation  of  human  life,  and 
give  a  corresponding  reward.  Tlie  Bartleij, 
Swabey,  198. 

In  estimating  salvage  services  the  court  will 
be  guided  above  all  by  the  consideration  whether 
there  was  danger  to  human  life.  Tlte  Thomas 
Fielden,  32  L.  J.,  Adm.  61. 

Passengers  and  Crew.] — The  words  "  persons 
belonging  to  such  ship,"  in  the  17  &  18  Vict. 
c.  104,  s.  458,  include  passengers  on  board  the 
ship  as  well  as  the  master  and  crew  ;  and  who  in 
respect  to  remuneration  for  life  salvage,  stand ou 
the  same  footing  as  the  master  and  crew.  Tlie 
Fusilier,  Blii;h  v.  Sinrpson,  3  Moore,  P.  C.  (N.s.) 
51  ;  34  L.  J.',  Adm.  25  :  11  Jur.  (N.s.)  289  ;  12 
L.  T.  180;  13  W.  E.  592. 

Liability  of  Cargo  Owners  to  Contribute.] — 

The  owners  of  the  cargo  are  liable  to  contri- 
bute to  that  portion  of  tlie  claim  of  salvors 
which  arises  from  saving  the  lives  of  passengers, 
although  the  salvors  may  have  rendered  no  direct 
benefit  to  the  cargo,  as  the  benefit  to  ])roperty  is 
not  a  criterion  of  remuneration  for  life  salvage. 
lb. 

The  remuneration  of  service  in  life  salvage 
does  not  rest  upon  a  consideration  of  any  direct 
benefit  conferred  upon  those  upon  whom  there 
falls  the  liability  to  pay,  but  rather  upon  the 
interest  which  the  community  has  in  encouraging 
the  efforts  of  salvors  ;  and  upon  this  ground  the 
owners  of  cai'go  on  board  a  salved  vessel  are 
liable  to  a  share  of  the  payment  of  life  salvage 
for  the  rescue  of  those  on  board.     Ih. 

Amount.] — The  accident  of  the  amount  of 
salvage  awarded  exceeding  the  amount  of  the 
salvage  vessels  is  wholly  immaterial,  as  the  value 
of  sirch  vessel  is  not  an  element  to  detract  from 
the  value  of  the  salvage  vessel.    Ih. 

Twenty-five  men,  the  crews  of  four  boats, 
saved  the  lives  of  ten  men,  and  gave  information 
to  a  steamboat  which  rescued  others.  The  ser- 
vices lasted  about  four  hours  and  were  attended 
with  much  danger.  Part  of  the  cargo  worth 
40,000Z.  having  been  afterwards  recovered,  the 
court  awarded  the  salvors  of  life  500Z.  Sch  iller. 
Cargo  ex,  2  P.  D.  145  ;  36  L.  T.  714  ;  3  Asp.  M.  C. 
439— C.  A.     Affirming  46  L.  J.,  Adm.  9. 

In  a  case  of  salvage  the  court,  having  out  of 
the  proceeds  of  ship  and  cargo,  amounting  to 
008Z.,  awarded  one-half  to  salvors  of  property, 
awarded  150Z.  to  life  salvors  taking  off  the  crew, 
together  with  costs  to  both  plaintiffs.  The  Anna 
Helena,  49  L.  T.  204  ;  5  Asp.  M.  C.  142. 

Priority.] — Preservation  of  humv^n  life  is  made. 
by  17  &  IS  Vict.  c.  104,  s.  459,  a  distinct  ground 
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•of  salvage  reward,  with  priority  over  all  other 
•claims  for  salvage  where  the  property  is  insuffi- 
■cient.     The  Coromandel,  Swabey,  205. 

Claim  against  Specie  subsequently  Saved  by 
-Divers.] — A  German  steauishi])  was  wrecked  in 
British  waters,  and  the  lives  of  ten  passengers 
and  some  of  her  crew  were  saved  by  certain 
boats.  Subsequently,  divers  employed  by  the 
•owners  of  cargo  in  the  steamship  succeeded  in 
recovering  from  the  wreck  a  large  amount  of 
specie.  A  cause  of  salvage  was  instituted  on 
ibehalf  of  the  o\\iiers,  masters  and  crews  of  the 
boats  against  the  owners  of  the  specie  : — Held, 
that  the  plaintiffs  were  entitled  to  be  paid  salvage 
remuneration  out  of  the  proceeds  of  the  specie. 
Schiller,  Carqo  ex,  2  P.  D.  145  ;  36  L.  T.  714— 
C.  A.     Affirming  46  L.  J,,  Adm.  9. 

When  Salvor,  after  towing  Vessel,  abandons 
ier  and  Saves  Crew.]  —  When  a  steamship, 
having  taken  in  tow  a  vessel  in  distress,  after 
towing  her  for  some  hours,  on  the  weather  getting 
"worse  and  the  lives  of  her  crew  becoming 
■endangered,  takes  the  crew  out  of  her  and  finally 
abandons  her  in  a  place  where  she  is  afterwards 
picked  up  by  another  vessel  and  taken  into  port, 
the  owners,  master,  and  crew  of  the  steamship 
are  entitled  to  salvage  reward  in  respect  of  the 
lives  so  saved,  but  not  in  respect  of  ship  and 
■cargo.  The  Eintracht,  29  L.  T.  851  ;  2  Asp. 
jM.  C.  198. 

Saving  Boats'  Crew  who  left  Ship  contrary  to 
•Orders.  ] — A  steam-vessel  incurred  serious  damage 
hj  a  collision,  and  her  master  ordered  her  boats 
to  be  got  out.  Some  of  her  crew  without  leave 
from  the  master,  got  into  one  of  the  boats  and 
rowed  away.  The  boat's  crew  was  afterwards 
picked  up  at  sea,  and  rescued  from  a  position  of 
<langer,  by  a  smack.  In  a  salvage  suit  instituted 
■on  behalf  of  the  owners  and  crews  of  the  smack, 
against  the  steamship  : — Held,  that  they  were 
■entitled  to  recover  for  the  service  they  had 
rendered.  The  Cairo,  43  L.  J.,  Adm.  33  ;  L.  II. 
4  A.  &  E.  184  ;  30  L.  T.  535  ;  22  W.  E.  742  ;  2 
Asp.  M.  C.  257. 

Taking  Shipwrecked  Persons  oif  Island.] — A 
fihip  was  wrecked  in  the  lied  Sea  off  an  island 
which  was  uninhabited  and  without  water.  A 
*hip  took  the  passengers  and  crew  on  >x)ard 
and  brought  tliem  to  ICngland  : — Held,  that  the 
service  was  not  life-salvage.  The  sum  of  200/. 
%vas  awarded  to  the  shi])  for  services.  Woosi/m/. 
Oirgo  ex,  44  L.  J.,  Adm,  45  ;  33  L.  T.  394  : 
3  Asp.  M.  C.  50. 

Ship  wholly  Lost.]— When  lives  and  cargo 
liavc  been  salved  from  a  sliip,  Init  llie  sliip  li;ts 
lieen  totally  lost,  the  owners  of  the  cargo  are 
liable  to  pay  salvage  in  respect  of  tlie  lives,  and 
the  owners  of  the  lost  ship  are  not  lia))le  to  con- 
tribute to  such  pavmcnt,  iSurprdun.  ('iirqo  ex, 
:^  V.  D.  28  ;  37  L.  T.  505  ;  26  W.  R.  374  ;  3  Asp. 
M.  C.  509. 

Award  only  allowed  out  of  res  Salved.]— 
Life  salvage  awards  can  only  be  made  out  of  the 
res  salved,  and  not  against  owners  of  a  ship 
personally.     Ih. 
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accordingly  made  between  thatwo  masters  for 
a  fixed  sum  that  the  sound  vessel  would  remain 
by  the  damaged  one  until  she  was  in  a  safe 
position  to  get  to  port.  The  sound  vessel 
remained  by  the  damaged  one  until  the  lattei 
was  about  to  sink,  when  she  took  her  crew  on 
board,  and  the  damageil  steamer  immediately 
afterwards  sank.  The  owners,  master  and  crew 
of  the  salving  ship  brought  an  action  for  life 
salvage  : — Held,  that  as  no  res  was  saved  the 
action  would  not  lie  either  as  a  salvage  action 
simply  or  on  the  agreement.  The  Renpor,  52 
L.  J.,  Adm.  49  ;  8  P.  D.  115  ;  48  L.  T.  887  ;  31 
W.  E.  G40  ;  5  Asp.  M.  C.  98— C.  A. 

Not  rendered  in  British  Waters.]— A  Duteli 
vessel  took  fire  on  the  higli  seas,  and  some  of  her 
crew  and  some  passengers  who  were  on  board 
her  escaped  in  boats,  and  were  picked  up  by  a 
French  schooner.  The  schooner  afterwards  i'ell 
in  with  a  British  steam-vessel,  and  the  persons 
wlio  had  been  picked  up  by  the  schooner  were, 
at  their  own  request,  put  on  board  the  steam 
vessel,  and  were  carried  by  her  into  an  Englisli 
port.  The  schooner  was  not  within  Britisli 
waters  during  any  portion  of  the  time  when  the 
services  were  rendered  : — Held,  that  the  schooner 
had  not  rendered  services  such  as  to  entitle  her 
to  claim  salvage  reward  by  virtue  of  the  pro- 
visions of  the  Merchant  Shipping  Act,  1854,  or 
the  Admiralty  Court  Act,  1861.  The  WHlem 
III.,  L.  R.  3  A.  &  E.  487  ;  25  L.  T.  386  ;  20 
W.  11.216;  1  Asp.  M.  C.  129. 

Tlie  court  of  admiralty  has  no  original  juris- 
diction to  award  salvage  for  the  saving  of  life 
only  :  and  the  17  &  18  Vict.  c.  104,  does  not 
give  the  court  jurisdiction  over  salvage  of  life 
only  performed  on  the  high  seas,  at  a  distance  of 
more  than  three  miles  from  the  shores  of  the 
United  Kingdom,  at  least,  if  the  shii)  from  which 
the  lives  are  saved  is  a  foieign  ship.  It  is  innna- 
terial  to  this  (piestion  tliat  before  action  the 
ship  has  been  brought  by  other  salvors  into  a 
P.ritish  port.  The  Jnhitnnea,  Lusli.  182  ;  30 
L.  J.,  Adm.  91  ;  3  L.  T.  7.-.7. 

Ship  Sunkby  Collision— Expense  of  Raising — 
Liability  of  Damages  recovered.  )— Tlie  delcn- 
daiits'  vc'ssel  having  been  sunk  in  the  Tlianies 
Vjy  a  colli.sion  occasioned  by  the  fault  of  another 
vessel,  the  conservators,  .acting  uniler  20  &  21 
Vict.  c.  cxlvii.  8.  86,  caused  it  to  be  raised  and 
sohl,  and  the  jirocccds  of  the  sale  being  iiisulli- 
cient  to  defray  the  expenses  of  raising  it.  tiicy 
recovered,  under  s.  86,  the  amount  of  thedeli- 
cien(!y  from  the  dcfcnilants.  The  defendants  on 
their  part  iccovered  the  full  value  of  their  vessel 
from  the  owners  of  the  vessel  which  was  to 
blame  for  the; collision.  In  an  action  for  salvage 
in  respect  of  the  preservation  of  the  lives  of  the 
crew  of  (he  tlefendants'  vessel  at  the  time  of 
the  collision: — Held,  that  the  salvors  could 
not  recover;  that  the  defendants'  vessel  not 
iiaving  been  saved  there  was  nothing  to  which 
the  claim  for  life  salvage  could  attach  ;  and 
that  it  would  not  be  preferred  against  the  defen- 
dants in  respect  of  the  amount  recovered  as 
damages  from  the  vessel  to  blame  for  the 
collision,  lite  Annie,  5()  L.  J.,  Adm.  70  ;  12 
P.  D.  50  ;  56  L.  T.  500  ;  35  W.  R.  366  ;  6  Asp. 
M.  C.  117. 


No  res  Saved — Validity  of  Agreement.] — A       Passengers  forwarded  from  Wreck — Liability 

steamship  was  requested  liy  another  steamship    of  Shipowner. — Sec    The  Marivosa,  pupra,   eol. 
in  distress  to  stand  by  her.     An  agreement  was  I  87. 

VOL.    XIII.  20 
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7.  Salvage  or  Towage. 
a.  Towage,  not  Salvage, 

Where  no  Danger.] — In  a  salvage  suit  pro- 
moted in  respect  of  certain  services  wliereby 
the  defendanfs  vessel,  which  at  the  time  such 
services  were  rendered  was  in  neither  actual  nor 
imminent  probable  danger,  had  been  safely  towed 
into  port :— Held,  that  such  services  must  be 
regarded  as  towage,  and  not  as  salvage  services. 
No  tender  of  the  amount  thereof  having  been 
made,  such  amount  could  not  be  recovered  in  a 
salvage  suit.  The  StratJmarer,  1  App.  Cas.  .58  ; 
34  L.^T.  US  ;  3  Asp.  M.  C.  113— P.  C. 

The  services  of  a  tug  were  accepted  by  a  vessel 
in  no  danger  to  carry  her  into  port.  A  tender  of 
a  sum  for'towage  upheld,  there  having  been  no 
salvage  performed.    TJie  ILirhhu/o;  16  Jur.  729. 

A  ship  whilst  docking  in  the  Mersey  got  ashore 
on  Pluckiugton  bank,  but  was  pulled  off  by  her 
tugs  in  a  few  minutes  : — Held,  that  they  were 
not  entitled  to  salvage.  The  Lady  Egidia,  Lush. 
513. 

Towage,  as  distinguished  from  salvage,  is  where 
the  ship  has  received  no  injury  and  encountered 
no  accident.  The  Ueioard,  1  W.  Rob.  171 ;  and 
see  The  Princess  Alice,  3  W.  Ptob.  138. 

Contract  to  Endeavour  to  Tow  into  Safety — 
Failure.] — Plaintiff's  in  a  salvage  action  had  left 
a  vessel  ultimately  saved  by  other  salvors  in  a 
worse  position  than  that  in  which  they  picked 
her  up.  The  court  having  found  that  there  was 
an  agreement  that  the  plaintiff  should  endeavour 
to  tow  her  to  a  place  of  safety  for  a  remuneration 
to  be  fixed  on  shore  :— Held,  that  the  plaintiffs, 
having  performed  the  agreement,  although  not 
entitled  to  salvage,  were  entitled  to  remuneration 
for  what  they  had  done.  The  Lejm^ito,  [1892]  P. 
122  ;  66  L.  T.  623  ;  7  Asp.  M.  C.  192. 

Towage  Agreement— Alleged  Concealment.]— 

The  owners  and  crew  of  a  tug  sued  for  salvage 
services,  alleging  that  an  agreement  entered  into 
for  towage  service  was  invalid,  by  reason  of  the 
fact  of  the  illness  of  a  great  part  of  the  crew  of 
the  vessel  salved  having  been  withheld.  No 
danger  to  property  was  proved  : — Held,  that 
there  was  no  salvage  service,  and  the  court  pro- 
nounced for  the  agreement  with  costs.  The 
Canova,  L.  K.  1  A.  &  E.  54  :  12  Jur.  (N.s.)  528. 


b.  Salvage,  not  Towage. 

Steamer's  Shaft  broken.]— Where  a  steamship 
carrying  fore  and  aft  sails  only,  and  not  rigged 
for  proceeding  under  sail  alone,  breaks  the  main 
shaft  of  her  propeller  and  is  compelled  to  take 
assistance  from  another  ship  which  tows  her 
forty  miles  into  a  port,  the  service  is  of  a  salvage 
character,  although  the  service  is  not  attended 
with  any  danger  to  the  salvors.  The  Jubilee,  42 
L.  T.  594  ;  4  Asp.  M.  C.  275. 

Where  a  steamship,  disabled  by  the  breaking 
of  her  crank-shaft,  was  towed  a  distance  of  about 
thirty  miles  without  danger  or  risk  by  another 
steamship  belonging  to  the  same  owners  as  the 
disabled  vessel,  and  fifteen  of  the  crew  of  the 
towing  vessel  instituted  a  salvage  action  in  the 
sum  of  5,000Z.  against  the  vessel  towed,  and 
arrested  the  vessel,  cargo,  and  freight  therem, 
the  court  held  such  services  to  be  salvage  services, 
but  of  so  slight  a  character  that  on  a  value  of 
"l05,500Z.it  awarded  151.,  and  ordered  the  salvors 


to  pay  all  the  costs  of  the  action,  expressing  dis^- 
approbation  both  at  the  institution  of  the  action; 
in  the  high  court,  and  at  the  arrest  of  the  vessel 
for  such  an  amount.  The  Agamemnon,  48'  L.  T^ 
880  ;  5  Asp.  M.  C.  92. 

The  "V."  fell  in  with  the  "  C,"  showing  signals 
of  distress,  with  her  propeller  shaft  broken,  about 
thirty  miles  out  of  her  usual  course  from  America, 
to  England,  and  took  her  in  tow.  After  the  "  V." 
had  towed  the  "  C."  from  8.10  p.m.  to  7.45  the 
hawser  broke,  and  owing  to  the  danger  to  the- 
cattle  on  board,  the  "  V."  would  not  take  the  "  C." 
again  in  tow.  By  the  services  of  the  "  V."  the- 
"  C."  was  brought  ten  to  fourteen  miles  nearer  her- 
proper  track,  and  towed  eighty-five  miles  on  hei*^ 
course,  and  thus  brought  into  greater  compara- 
tive safety.  The  "  C."  subsequently  arrived  safely 
at  Queenstown  :— Held,  that  the  "  V."  was  entitled 
to  some  salvage  reward,  and  she  was  accordingly- 
awarded  20()L  The  Camellia,  53  L.  J.,  Adm.  12  ;, 
9  P.  D.  27  ;  50  L.  T.  126  ;  32  W.  K.  495  ;  5  Asp_ 
M.  C.  197. 

Towing  Disabled  Ship.]— Service  perform ecE 
by  a  steamer  to  a  disabled  vessel  can  never  be 
considered  as  mere  towage.  The  Charles: 
Adslphe,  Swabey,  153. 

Tug  Engaged  in  Towing — Service  to   Third 

Ship.] — A  tug  with  a  ship  in  tow  cast  her  off  in 
ortler  to  pull  a  steamship  off  a  bank  of  mud  and 
stones  at  a  harbour  mouth,  it  being  then  high 
tide.  50Z.  awarded  for  salvage.  Lawson  v. 
Grangemmdh  Dockyard  Co.,  15  Ct.  of  Sess.  Cas_ 
(4th  ser.)  753. 

c.  Towage  converted  into  Salvage. 

Towage  may  be  Converted  into  Salvage.] — A 

towage  service  may,  if  exceptional  circumstances- 
arise,  develop  into  a  salvage  service.  The  IsaheUa^ 
3  Hag.  Adm.  428. 

An  agreement  for  towage,  when  from  unavoid- 
able circumstances  salvage  service  becomes  neces- 
sary, does  not  preclude  the  tug  rendering  such 
service  from  claiming  as  salvor.  The  William 
Brandt,  cited,  2  W^Rob.  172;  2  Not.  of  Cas. 
Suppl.  67  ;  a7id  sec  infra,  16.  Salvage  Agree- 
ments. 

Circumstances  under  which  Towage  may 
become  Salvage.]— In  order  to  entitle  a  steam-tug: 
engaged  to  tow  a  vessel  to  successfully  claim 
salvage  remuneration  for  services  rendered  to 
such  vessel,  it  must  be  shown  not  only  that  the 
tow  was  in  danger  when  the  services  in  respect 
of  which  salvage  remuneration  is  claimed  were 
rendered,  but  that  at  such  time  something  was 
done  either  in  the  nature  of  risk  run  or  extra 
services  performed  by  the  tug  beyond  what  was 
included  in  the  contemplation  of  the  parties  of 
the  towage  agreement.  The  Liverjnml,  [1893] 
P.  154  ;  1  R.  601  ;  68  L.  T.  719  ;  7  Asp.  M.  C. 
340,  ,     ^      _,. 

A  contract  to  tow  embraces  the  risk  of  ordinary 
bad  weather,  but  is  put  an  end  to  by  weather 
rendering  the  completion  of  the  undertaking 
impossible  ;  and  in  that  case  subsequent  services 
may  be  in  the  nature  of  salvage.  The  Galatea^ 
Swabey,  349  ;  4  Jiu".  (n.s.)  1004  ;  7  W.  R.  21. 

A  contract  to  tow  in  law  implies  an  engage- 
ment that  each  party  to  the  contract  will  perform 
his  duty  in  completing  it ;  that  proper  skill  and 
diligence  will  be  used  on  board  both  the  vessel 
and  tug ;  and  that  neither  party,  by  neglect  or 
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mismanagement,  will  create  unnecessary  risk  to 
the  other,  or  increase  any  risk  which  might  be 
incidental  to  the  service  undertaken.  The  Julia, 
14  Moore,  P.  C.  210  ;  Lush.  224. 

If  in  the  course  of  the  performance  of  the 
contract,  any  inevitable  accident  happens  to 
the  one,  without  any  default  on  the  part  of  the 
other,  no  cause  of  action  arises,  as  such  accident 
is  one  of  the  necessary  risks  of  the  engagement 
to  which  each  party  was  subject.  But  on  the 
other  hand,  if  the  wrongful  act  of  either  occasions 
any  damage  to  the  other,  such  wrongful  act 
creates  a  responsibility  on  the  party  committing 
it,  if  the  other  party  has  not  by  any  misconduct, 
or  unskilfulness  on  his  part,  contributed  to  the 
accident.     Ih. 

A  contract  to  tow  is  not  a  warranty  to  tow 
to  destination,  but  an  engagement  to  use  best 
endeavours  and  competent  skill  for  that  purpose, 
with  a  vessel  properly  equipped.  The  Minne- 
haha, Lush.  33.5  ;  1.5  Moore.  P.  C.  133  ;  30  L.  J., 
Adm.  211  ;  7  Jur.  (N.S.)  1257  ;  4  L.  T.  810  ;  9 
W.  R.  925. 

If  performance  of  the  stipulated  service  is  ren- 
dered impossible  by  a  vis  major,  the  obligation  is 
terminated.     Ih. 

If  unforeseen  danger  unavoidable  by  the  steam- 
tug  supervenes  to  the  ship  in  tow.  as  by  breaking 
of  the  hawser,  the  steam-tug  is  bound  to  complete 
the  service,  if  possible  ;  and  the  steam-tug,  if 
thereby  incurring  risk  and  performing  duties 
not  within  the  scope  of  the  original  engagement, 
is  entitled  to  salvage  reward.  lb.  S.  P.,  The 
Julia,  Lush.  224  ;  14  Moore,  P.  C.  210  ;  The  I.  C. 
Potter,  infra. 

If,  in  the  performance  of  a  contract  to  tow,  an 
unforeseen  and  extraordinary  peril  arises  to  the 
vessel  towed,  the  steam-tug  is  not  at  liberty  to 
abandon  the  vessel,  but  is  bound  to  render  to  her 
the  necessary  a,ssistance,  and  thereupon  becomes 
entitled  to  salvage  reward.  The  Saratoga,  Lush. 
318. 

A  steam-tug  under  contract  to  tow  into  dock 
was  lashed  alongside  a  vessel  ;  in  lounding  to 
enter  the  dock  basin  the  tide  forced  the  vessel 
and  the  steam-tug  close  to  a  landing-stage,  tlie 
steam-tug  next  to  the  stage  ;  the  pilot  of  the 
vessel  hailed  the  tug  to  hold  on  and  go  ahea<l, 
which  the  tug  did,  V)ut  was  forced  against  the 
stage,  and  injured  : — Held,  that  the  steam-tug 
was  bound  to  endeavour  to  save  the  vessel  from 
the  impending  peril,  (^sjiecially  upon  the  order 
of  the  ])ilot,  and  so  doing  was  entitled  to  salvage 
reward,  including  repayment  of  all  damages  and 
losses  thereby  incurred.     Ih. 

When  the  ma.ster  of  a  steamer  engages  to  tow 
a  vessel,  it  is  upon  the  supposition  that  the  wind 
and  weather  and  the  time  of  performing  the 
service  will  be  what  are  ordinary  at  the  time  of 
year  ;  but  if  an  unexpected  change  of  weather 
or  other  unforeseen  accident  occurs,  he  is  bound 
to  adhere  to  the  vessel,  and  to  do  all  in  his  power 
to  rescue  her  from  danger ;  and  he  will  be 
entitled  to  reasonable  extra  remuneration  for  the 
extra  service.  The  White  Star,  L.  II.  1  A.  i:  E. 
68. 

A  steamer  engaged  to  tow  is  bound,  notwith- 
standing a  merely  temporary  accident  interrupt- 
ing the  service,  and  endangering  the  vessel 
towed,  to  complete  the  stij)ulated  service  with 
all  reasonable  skill  and  promptitude,  and  for  so 
doing  the  steamer,  if  incurring  no  risk,  is  not 
entitled  to  salvage  reward.  The  Ainuijwlis,  The 
Golden  Light,  Lush.  355 ;  5  L.  T.  37— P.  C. 

In  order  to  entitle  a  steam-tug  engaged  to  tow 


a  vessel  to  successfully  claim  salvage  remimera- 
tion  for  services  rendered  to  such  vessel,  it  must 
be  shown  not  onlj-  that  the  tow  was  in  danger 
when  the  services  in  respect  of  which  salvage 
remuneration  is  claimed  were  rendered,  but  that 
at  such  time  something  was  done  either  in  the 
nature  of  risk  run  or  extra  services  performed  by 
the  tug  beyond  what  was  included  in  the  con- 
templation of  the  parties  in  the  towage  agree- 
ment. The  Lirerjjoo!.  [1893]  P.  154  ;  1  R.  601 ; 
68  L.  T.  719  ;  7  Asp.  M.  C.  340. 

A  steam-tug  entered  into  a  contract  to  tow 
a  ship  at  sea  into  the  port  of  Liverpool  for  45Z. 
During  the  performance  of  the  service  a  hurri- 
cane arose  and  the  vessels  were  in  serious  danger. 
The  tug,  at  great  peril  to  herself,  continued  to 
tow  the  ship  during  the  hurricane,  and  by  so 
doing  prevented  the  ship  drifting  upon  a  lee- 
shore.  The  wind  soon  afterwards  moderated,  and 
the  tug,  still  continuing  to  tow  the  ship,  brought 
her  into  the  port  of  Liverpool  in  safety  : — Held, 
that  the  tug  was  entitled  to  salvage  reward.  The 
I.  a  Potter,  40  L.  J..  Adm.  9  ;  L.  R.  3  A.  &  E. 
292  ;  23  L.  T.  603  ;  19  W.  R.  335. 

Though  a  towing  vessel  may  be  justified  in 
abandoning  her  contract,  it  is  still  her  duty  tO' 
remain  by  the  towed  vessel  to  render  assistance  ; 
but  for  sucli  assistance  she  may  claim  salvage 
reward.     lb. 

A  tug  under  contract  to  tow  a  ship  into  port 
may  be  entitled  to  salvage  reward  for  bringing 
the  ship  into  port,  although  nothing  has  occurred 
to  occasion  an  actual  interruption  to  the  towage 
lb. 

Towage  of  a  ship  near  the  land  in  unsettled 
weather,  if  her  ground  tackle  is  disabled,  is  in 
the  nature  of  salvage.     The  Albion,  Lush.  282.  ■ 

A  tug  engaged  luider  the  ordinary  contract  to 
tow,  may,  by  the  performance  of  substantial 
salvage  service  in  saving  the  ship  towed  from 
supervening  danger,  earn  .salvage  reward,  though 
not  herself  incurring  risk.  The  Pericles,  Br.  (S: 
Lush.  80. 

Fog — Stranding.]  —  A   tug,    which   had 

been  engaged  to  attend  a  vessel  into  harboui-, 
accompanied  her  to  the  entrance,  whcTi,  a  fog 
coming  on  and  before  the  tug  hail  made  fast,  the 
vessel  went  ashore,  and  was  in  a  position  of 
danger.  The  tug  assisted  to  get  her  off  : — Held, 
that  sueli  service  was  outside  tlio  scoi)e  of  her 
engagement,  and  that  slic  was  entitled  to  .salvage. 
Semble,  the  existence  of  such  an  engagement  has 
no  i)ractical  effect  in  diminishing  the  amount  of 
the  award.  'The  We.itlnirn,  71  \,.  T.  200  ;  8  Asp. 
M.  C.  130. 

Salvage   Reward  in  Addition  to  Towage.] — 

Semliii',  where  owing  to  \u\  accident  to  the  low 
the  tug  is  delayed  in  tiie  performance  of  the 
towage  contract,  the  tug  may,  in  an  action  for 
salvage,  be  entitled  to  remuneration  beyond  tlir 
charge  for  towage.  The  lljrnniirtt,  19  L.  .J.,  Adm. 
66  ;  5  P.  D.  227  ;  42  L.  T.'5U  ;  4  Asp.  M.  C.  14. 

8.  Salvage  ok  Pilotage. 

Test.] — The  test  is,  whether  the  risk  attending 
the  services  to  the  vessel  was  sucli,  (hat  the  pilot, 
could  not  be  reasonably  expected  to  perform  them 
for  the  ordinary  pilot's  fees,  or  even  for  cxtia- 
ordinary  pilotage  reward.  A  vessel  was,  during 
a  heavy  storm,  being  driven  to  leeward  towards 
dangerous  sands  :  her  captain  was  ignorant  of  the 
locality,  and  lier  loss  appeared  almost  inevitable : 
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some  pilots,  seeinp;  her  danger,  put  off  to  sea  at 
the  peril  of  their  lives  in  order  to  assist  her  ;  they 
-were  unable  to  board  her  by  reason  of  the  height 
of  the  sea  :  but  by  preceding  her  and  signalling 
to  her.  thev  guided  her  to  a  safe  anchorage.  The 
vessel  had 'sustained  no  damage  :— Held,  that  the 
pilots  were  entitled  to  be  remunerated  for  salvage 
services.  Ahcrhlom  Y.Price,  50  L.  J.,  Q.  B.  C2'J  : 
7  Q.  15.  1).  129  ;  U  L.  T.  837  ;  29  W.  K.  797  ;  4 
Asp.  M.  C.  441—0.  A. 

Ship  in  Distress.]— A  fishing-smack  fell  in  near 
the  Long  Sand  buoy  with  a  foreign  steamship. 
The  steamship  had  been  on  the  sands  near  the 
Kentish  Knock  lightship,  but  had  got  off  with 
some  damage  to  her  rudder,  and  had  a  signal  for 
a  pilot  hoisted.  The  master  of  the  smack  boarded 
the  steamship  and  piloted  her  to  the  entrance  of 
Harwich  harbour  : — Held,  that  the  owners,  master 
and  crew  of  the  fishing-smack  were  entitled  to 
salvage  remuneration.  When  a  person  goes  on 
board  of  a  vessel  in  distress,  and  pilots  her  into 
harbour,  he  is  entitled  to  salvage  remuneration, 
unless  it  is  established  that  he  has  contracted  to 
render  the  services  for  pilotage  remuneration 
only.  The  Anders  Kiinpe,  48  L.  J.,  Adm.  53  ; 
4  P.  D.  213  ;  40  L.  T.  684  ;  4  Asp.  M.  C.  142. 

Smack  engaged  to  Sail  Ahead.]— A  foreign 
vessel  fifty  miles  off  the  Dutch  coast  being  in 
difficulty,  in  consequence  of  the  boisterous  state  of 
the  weather,  and  being  leaky,  called  in  the  assist- 
ance of  an  English  fishing-smack,  and  engaged  the 
captain  by  a  written  agreement  "  to  pilot  and  to 
^sail  ahead  for  50Z."  After  four  days'  boisterous 
weather,  during  which  the  captain  of  the  smack 
worked  at  the  pumps,  the  vessel  was  got  into 
port.  In  an  action  for  salvage  services  : — Held, 
that  nothing  had  been  done  to  convert  pilotage 
service  into  a  salvage  service,  and  that  the  sum 
specified  in  the  agreement  was  a  sufficient  com- 
pensation. The  Junge  Andries,  Swabey,  303  ;  11 
Moore,  P.  C.  313  ;  6'W.  R.  198— P.  C. 

Pilotage  may,  by  circumstances  of  extreme 
danger  and  personal  exertion,  be  converted  into 
salvage.     The  Josej)h  Harvey,  1  C.  Eob.  306. 

Waterman  acting  as  Pilot.] — A  Dutch  barque 
was  riding  at  anchor  off  Deal,  and  waiting  to 
proceed  down  channel,  and  a  waterman  who, 
though  not  a  licensed  pilot,  was  in  the  habit  of 
piloting  vessels,  was  taken  on  board  her,  under 
an  arrangement  whereby  he  was  to  receive  7s. 
a-day,  with  bl.  in  addition,  for  navigating  the 
vessel  as  pilot  until  she  arrived  off  Beachy  Head. 
The  day  after  the  waterman  came  on  board,  and 
whilst  the  barque  was  still  at  anchor,  a  gale  came 
on,  and  the  tempestuous  state  of  the  weather 
caused  the  vessel  to  drive,  and  rendered  it  neces- 
sary to  slip  the  chain,  when,  under  the  direction 
of  the  waterman,  the  vessel  was  taken  through 
the  Gull  Stream  and  brought  up  in  safety  in 
Margate  Eoads.  In  a  salvage  suit  instituted  on 
behalf  of  the  waterman  and  other  persons  who 
had  rendered  services  to  the  vessel : — Held,  that 
the  services  rendered  by  the  waterman  were 
within  the  scope  of  his  contract,  and  that  he  was 
not  entitled  to  claim  as  a  salvor.  The  Mollis,  42 
L.  J.,  Adm.  14 ;  L.  E.  4  A.  &  E.  29  ;  28  L.  T. 
41  ;  21  W.  E.  704. 

A  pilot  entering  into  an  engagement  to  pilot 
a  vessel  undertakes  to  supply  local  knowledge 
and  the  peculiar  skill  of  his  class,  and  will  not 
be  allowed,  even  though  he  contributes  to  the 
safety  of  the  vessel,  to  change  the  character  of 


his  service  from  pilotage  to  salvage,  except  where 
the  vessel  was  in  distress  before  he  went  on  board 
to  render  the  service,  or  where  such  circum- 
stances of  extreme  danger  and  personal  exertion 
supervene,  which  exalt  his  service  into  a  salvage 
service.  Ih.  S.  P.,  The  Columbus,  2  Hag.  Adm. 
178,  n. 

Pilot  assisting  to  Pump.]— Pilots  going  on 
})oard  a  leaky  ship  and  assisting  to  pump  held  to 
be  salvors.  The  Hehe,  2  W.  Eob.  246  ;  and  see 
The  Jonge  Andries,  supra. 

Pilot  doing  Seaman's  Duty.] — A  pilot  on  a 
salved  ship  who  rendered  trifling  assistance  by 
helping  at  the  wheel  and  windlass  : — Held,  not 
entitled  to  salvage.  The  Monarch,  56  L.  J.,  Adm. 
114  ;  12  P.  D.  5  ;  56  L.  T.  204  ;  35  W.  E.  292  ; 
6  Asp.  M.  C.  90. 

Pilotage  by  Persons  not  Pilots.]— Pilotage 
service  by  persons  who  are  not  licensed  pilots  in 
a  place  where  there  are  no  such  pilots  is  salvage 
service.     The  Rosehaugh,  1  Spinks,  261. 

Pilot  Boat  Towing.] — Formerly,  pilots  were 
bound  to  give  the  use  of  their  boats  for  towing, 
if  necessary,  being  paid  for  damage  to  the  boat 
and  for  extra  labour.  Tender  of  tM.  for  towing 
a  dismasted  vessel  into  Portsmouth  upheld.  The 
General  Palmer,  2  Hag.  Adm.  176  ;  The  Enter- 
2)risc,  infra. 

Pilots  waiting  for  Fine  Weather  to  Board.] — 

Pilots  waiting  for  fair  weather  to  go  off  to  a  ship 
ashore  in  distress  only  allowed  pilotage,  and  not 
salvage,  for  getting  her  into  harbour,  Tlie  City 
of  Edinlurgh,  2  Hag.  Adm.  333. 

Pilotage  of  Ship  with  Rudder  gone.] — Double 

pilotage  given  to  a  pilot  taking  a  steamship  that 
had  lost  her  rudder ;  semble,  the  pilot  boat  towing. 
The  Enterprise,  2  Hag.  Adm.  178,  n. 

Incompetent  Persons  acting  as  Pilots.] — 
Fishermen  who  assume  to  act  as  salvors  to  the 
exclusion  of  pilots  and  more  competent  persons 
\vill  get  no  reward  if  they  do  no  good.  The 
Djigdcn,  1  Not.  of  Gas.  115. 

Ship  that  has  Lost  her  Reckoning.]— A  foreign 
ship  bound  to  St.  Petersburg  from  Malaga  was 
boarded  in  the  Bristol  Channel  by  fishermen. 
Her  master  did  not  know  where  he  was.  Salvage 
awarded.     The  Eugenie,  3  Not.  of  Gas.  430. 

Ship  Put  Back  to  stop  Leak.] — An  outward 
bound  ship  juit  back  in  the  English  Ghannel, 
finding  herself  making  some  water  ;  she  put  into 
Dover  and  the  leak  was  stopped  for  a  trifling 
expense  : — Held,  that  the  pilot  who  took  her 
into  Dover  was  to  be  paid  for  a  salvage  and  not 
a  pilotage  service.     The  Elizabeth,  8  Jur.  363. 

Beachman  undertaking  Pilotage.] — A  Deal 
man  who  boarded  a  ship  in  the  Gull  Stream 
and  undertook  to  pilot  her  into  the  Downs,  but 
ultimately  put  her  ashore  on  Sandwich  Flats, 
from  whence  she  was  with  difliculty  salved  :— 
Held,  not  entitled  to  salvage.  The  Branhen 
Moor,  3  Hag.  Adm.  373. 

Signalling  for  Pilot  or  Salvor.]— A  vessel  in 
a  damaged  condition  out  of  pilotage  waters 
signalling  for  a  pilot :— Held,  to  be  signalling  for 
salvage  assistance.     The  Felix,  1  Spinks,  23,  n. 
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Ship  out  of  Pilotage  Water.] — Assistance 
given  to  a  ship  out  of  pilotage  waters  to  bring 
her  to  a  place  of  safety  is  salvage,  not  pilotage. 
Tlie  mdicig,  1  Spinks,'l9. 

False  Claim  by  Pilot — Costs.] — Pilot  wrong- 
fi;lly  claiming  salvage  condemned  in  costs.  The 
Johannes,  6  Not.  of  Cas.  288,  n. 

A  steamship  put  two  men  on  board  a  foreign 
galliot  brought  up  between  the  Needles  and 
Hurst  Castle,  and  she  was  taken  by  them  to 
Cowes,  the  wind  being  fair  but  strong : — Held, 
no  salvage  service.  The  Wilhelmina,  1  Not.  of 
Cas.  376. 

Ship  in  Distress — Pilot  awarded  Salvage.] — 
A  pilot  engaged  by  a  foreign  ship  as  such 
awarded  salvage,  the  ship  being  damaged  and 
the  weather  bad.  The  King  Oscar,  6  Not.  of 
Cas.  285. 

In  an  action  for  salvage  it  appeared  that  on 
March  20,  about  11  A.M.,  the  plaintiffs'  tishing- 
smack  fell  in  with  the  defenilants'  vessel  which 
was  showing  an  English  Jack  flag  in  her  rigging, 
in  the  North  Sea,  forty  miles  from  Lowestoft. 
The  crew  of  the  vessel  were  suffering  from  frost- 
bite, the  helmsman  in  consequence  steering  with 
one  hand.  They  were  also  short  of  provisions. 
They  told  the  master  of  the  smack  that  they 
wished  to  be  iiiloted  to  the  nearest  port,  the 
vessel  being  at  this  time  out  of  pilotage  waters, 
and  he  agreed  to  take  and  took  the  vessel  to 
Great  Yarmouth  : — Held,  that  even  assuming 
that  the  signal  exhibited  by  the  defentlauts' 
vessel  was  ambiguous,  the  assistance  rendered 
to  her  was  in  the  circumstances  a  salvage 
service,  and  that  the  jjlaintiffs  were  entitled  to 
remuneration  accordint^ly.  The  Aqlaia,  Tu 
L.  J.,  Adm.  106  ;  13  P.  D.  160  :  59  L.  T.  528  ;  37 
W.  K.  255  ;  6  Asp.  M.  C.  337. 

A  pilot  is  not  bound  to  go  on  board  a  vessel  in 
distress  for  mere  jiilotage  reward  ;  but  if  he  go 
on  board  as  pilot  he  will  not  be  entitled  to 
salvage  rewartl  for  trifling  assistance  given  to 
the  crew.  The  Chernhim,  Ir.  11.  2  Eq.  172  ; 
S.  P.,  The  Frederick,  1  W.  Hob.  16. 

9.  Who  are  entitled  to. 
a.  Officers  and  Crews  of  H.  M.  Ships. 

General  Rule.] — Ollicers  and  cicws  of  her 
majesty".s  ships  are  entitled  to  the  same  salvage 
as  other  salvors  ;  but  the  award  is  diminished  by 
reason  of  the  shi[)  not  being  juivate  property. 
The  Earl  of  Fjilinton,  Swalicy,  7  ;  The  hxlinr, 
3  Not.  of  Cas.'  140;  The  Eivell  Groi-c,'.\  Hag. 
Adm.  200;  The  Wilsons,  1  W.  Kob.  172;  The 
Mary  Anne,  1  Hag.  Adm.  158;  The  Rapxl, 
3  Hag-  Adm.  419  ;   'Ihe  llosalie,  1  S()inks,  18H. 

A  queen's  steamship  assisted  a  mercliant  sliip 
in  distress  under  an  agreement  with  the  admiral 
at  Portsmouth,  tliat  the  latter  should  pay  fur 
all  damage  and  loss  of  stores  to  the  steamsliip  : 
— Held,  that  this  did  not  prevent  the  otticers 
and  crew  of  the  steamship  from  claiming  salvage. 
The  Lustre,  3  Hag.  Adm.  154. 

The  commander  and  crew  f)f  a  queen's  ship,  or 
of  a  sliii)  of  t  he  Bombay  government,  have  thcsanie 
rights  to  remuneration  for  salvage  as  the  master 
and  crew  of  a  merchant  ship.  The  Woosunrf, 
Cargo  e.v,  1  P.  D.  260  ;  35  L.  T.  8  ;  25  W.  K.  1  ; 
3  Asp.  M.  C.  239— C.  A.  Ilovcrsing  44  L.  J., 
Adm.  45. 

The  commander  of  a  queen's  ship,  sent  to 
render  help  to  a  wrecked  ship,  cannot  impose 


terms  and  refuse  to  give  salvage  services  unless 
those  terms  are  accepted.     lb. 

Officers  and  crews  of  her  majesty's  ships,  on 
receiving  the  consent  of  the  admiralty,  as 
required  by  17  &;  18  Yict.  c.  104,  s.  485,  may 
recover. salvage  from  the  owners  of  the  ship  and 
cargo  for  services  rendered  thereto,  and  for 
salvage  services  rendered  to  passengers  belonging 
to  the  ship.     The  Alma,  Lush.  378. 

Whole  Ship's  Company  entitled.] — The  officers 
and  crew  of  a  queen's  ship  who  remain  on  board 
are  entitled  to  salvage,  as  well  as  those  who 
actually  perform  the  service.  The  Charlotte 
Wylie,  2  W.  Rob.  495. 

Arduous  Service — Lightening  Ship — Preserva- 
tion from  Eobbery.] — A  vessel  with  a  valualjle 
cargfi  on  board,  struck  on  a  reef  on  an  unin- 
habited island  in  the  Red  Sea  near  the  mainland  ; 
and  the  crew  began  to  jettison  part  of  the  cargo, 
which  they  thi'ew  into  shallow  water.  Armed 
Arabs  then  crossed  over  from  the  mainland  and 
began  to  plunder  the  jettisoned  cargo.  A 
queen's  ship  having  come  up,  her  commander 
anchored  near  the  wrecked  vessel,  and  sent  a 
number  of  his  crew  to  act  as  sentinels  on  the 
beach  of  the  mainland,  who  were  posted  for 
about  a  mile  along  the  beach,  and  were  exposed 
to  severe  heat.  Others  of  the  crew  were- 
employed  in  discharging  the  cargo,  working  up 
to  their  waists  in  water  in  the  hold,  which  was 
greatly  fouled.  They  threw  out  the  cargo  and 
hauled  it  across  the  reef  to  the  mainland,  where 
it  was  collected  by  the  sentinels  and  labourers, 
in  an  action  of  salvage  by  the  commander  and 
crew  of  the  queen's  ship : — Held,  that  the  ser- 
vices rendered  by  them  being  beyond  the  scope 
of  their  public  duty  were  salvage  services,  and 
that  they  were  entitled  to  renunieration  accord- 
ingly. 'Ulysscs,  Cargo  ex,  58  L.  J.,  Adm.  11  ; 
13  P.  D.  205  ;  GO  L.  T.  Ill  ;  37  W.  R.  270  ;  6 
Asp.  M.  C.  354. 

Ship  belonging  to  or  hired  by  Government.] — 
A  transport  ship,  hired  by  government,  and 
performing  by  orders  of  the  officer  of  a  (pieen's 
slup,  salvage  services  not  within  the  terms  of  the 
charterparty,  is  entitled  to  a  share  of  tbe  amount 
awartleil  as  salvage.  The  Xile,  44  L.  J.,  Adm. 
38;  L.  R.  4  A.  .V:  E.  449;  33  L.  T.  fW. ;  3  Asp. 
M.  C.  11. 

A  ship  belonging  to  the  I'ombay  government 
with  a  hired  commander  and  crew  is,  willi 
respect  to  the  i.rovisions  of  the  Mercliant  Ship- 
l)ing  Act,  1854,  .s.  484,  in  the  same  position  as  a 
queen's  ship  with  commissioned  officers.  Woo- 
sung,  Cargo  e.r,  supia 

Government  Transport— Government  Stores.] 
— The  owners,  master,  and  crew  of  a  steamsliip 
chartered  to  the  government  a.s  a  transport 
under  the  ordinary  form  of  government  charter, 
incorporating  the  transport  regulations  (by 
which  it  is  proviiled  that  "when  necessary, 
steam  transports  will  Vjc  rc(|uired  to  tow  other 
vessels")  are  entitled  to  recover  for  salvage 
services  rendered  to  a  ship  and  her  freight,  even 
though  the  services  \)C  rendered  with  the  assist- 
ance of  a  naval  officer  and  naval  seamen,  and 
the  salved  vessel  be  la<l<>n  (inter  alia)  with 
government  stoics.  Tlir  Jlirfir,  55  L.  T.  520  ; 
6  A.sp.  M.  C.  26. 

Board  of  Trade's  Vessels.]— The  P.oard  of 
Trade,  as  owners  of  a  steam-tug  ami  lifeboat 
belonging  to  Ramsgate  harbour,  may  sue  for  an 
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award  of  salvage  in  respect  of  service  rendered 
by  the  steam-tug  and  lifeboat.  The  Cybele,  47 
L  J.,  Adm.  86  ;  3  P.  D.  8  ;  37  L.  T.  773  ;  26 
W.  E.  345  ;  3  Asp.  M.  C,  352— C.  A. 

Rescue  from  Enemy.]— Salvage  not  due  to  a 
kings  sliip  for  rescuing  from  the  enemy  a  hired 
transport  engaged  in  the  same  expedition.  The 
Belle,  Edwards,  66. 

Service  by  Queen's  Ship  to  Ship  in  Service  of 
Foreign  Government.] — Salvage  awarded  where 
the  service  was  to  ship  and  cargo,  and  the  ship 
alone  was  arrested  and  brought  before  the  court. 
The  service  was  by  a  queen"s  ship  to  a  ship  in 
the  service  of  the  Fiench  government.  The 
Mary  Pleasants,  Swabey,  224. 

Military  Salvors.] — Military  salvors  awarded 
civil  salvage.  The  Sir  Franels  Burton,  2  Hag. 
J\dm.  156. 

Queen's  Ship.]— The  officers  and  crew  of  the 
'•  Dalhousie,"  a  ship  in  the  service  of  tlie  Bombay 
government  awarded  4,500Z.  out  of  22,400^., 
"being  the  value  of  cargo  salved  with  difficulty 
from  a  ship  ashore  in  the  Red  Sea  and  in  danger 
from  Arabs.     The  Dalhousie,  1  P.  D.  271,  n. 

Tb.  Both  Ships  belong-ing'  to  same  Owners. 

General  Eule.] — When  salvage  services  are 
performed  by  one  ship  to  another,  both  ships 
belonging  to  the  same  owTiers,  the  master  and 
crew  of  the  ship  which  has  performed  the  salvage 
services  are  entitled  to  salvage  remuneration, 
provided  the  services  performed  are  not  within 
the  contract  which  they  originally  entered  into 
with  the  owners,  and  which  they  would  be  paid 
for  by  their  ordinary  wages.  TJie  Sappho, 
Sappho  (Oioners)  v.  J^ewf ow,  8  Moore,  P.  C.  (N.s.) 
66 ;  40  L.  J.,  Adm.  47  ;  L.  R.  3  P.  C.  690  ;  24 
L.  T.  795.     Affirming  19  W.  R.  24. 

The  crews  of  two  ships  belonging  to  J.  L., 
gave  some  assistance  to  a  third  ship  chartered  by 
J.  L.  upon  the  terms  that  he  should  pay  the 
master  and  crew  ;  the  cargo  belonging  to  J.  L. ; 
— Held,  that  no  salvage  could  be  claimed  against 
the  third  ship.     The  Maria  Jane,  14  Jur.  857. 

A  steam  vessel  laden  with  a  general  cargo, 
became  disabled  at  sea  in  consequence  of  her 
machinery  brealiing  down.  Her  cargo  had  been 
shipped  imder  bills  of  lading,  which  contained 
among  the  excepted  perils  "accidents  from 
machinery."  Another  steam  vessel  belonging 
to  the  same  owners  fell  in  with  the  disabled 
vessel,  and  towed  her  into  safety  : — Held,  that 
the  owners  of  the  vessel  rendering  the  service 
were  entitled  to  recover  salvage  remuneration 
against  the  cargo  laden  on  board  the  disabled 
vessel,  and  that  the  master  and  crew  of  the 
vessel  rendering  the  service  were  entitled  Xo 
recover  salvage  remuneration  against  the  dis- 
abled vessel,  her  freight  and  cargo.  The  Miru'iicla, 
41  L.  J.,  Adm.  82  ;  L.  R.  3  A.  &  E.  561  ;  27  L.  T. 
389  ;  21  W.  R.  84  ;  1  Asp.  M.  C.  440. 

Part  Owners  of  Salving  and  Salved  Ship  the 

same.]— When  a  part  owner  lias  an  interest  in 
the  vessel  salved,  his  co-owners  and  the  master 
and  crew  of  the  salving  vessel  may  sue  for 
salvage  ;  the  sum  to  which  they  are  entitled 
being  computed  by  deducting,  from  the  value  of 
the  entire  service,  the  share  which  would  have 
been  due  to  such  part  owner,  if  he  could  have 
joined.     The  Caroline,  Lush.  334  ;  5  L.  T.  89. 


Chartered  Ship  Salving  another  belonging  to 
the  Charterers.  J — .-V  sliip  chartered  by  the  East 
India  Co.  rendered  salvage  service  to  a  ship 
owned  by  the  company  : — Held  salvage  was  pay- 
able to  the  owners  of  the  chartered  ship.  The 
Waterloo,  2  Dods.  133. 

Master  and  Crew  entitled.  Owners   not.] — A 

steamship  larlen  with  cargo  became  disabled  at 
sea  in  consequence  of  the  breaking  of  her  crank 
shaft.  Such  breakage  was  caused  by  a  latent 
defect  in  the  shaft,  arising  from  a  flaw  in  the 
welding,  which  it  was  impossible  to  discover. 
Her  cargo  was  shipped  under  bills  of  lading 
which  contained  among  the  excepted  perils  "  all 
and  every  the  dangers  and  accidents  of  the  seas 
and  of  navigation  of  whatsoever  nature  or  kind." 
Another  vessel  belonging  to  the  same  owners 
towed  the  disabled  vessel  to  a  place  of  safety. 
In  an  action  of  salvage  brought  by  ]the  owners, 
masters,  and  crew  of  the  salving  vessel  against 
the  owners  of  cargo  on  the  salved  ship  : — Held, 
that  the  master  and  crew  were  entitled  to  salvage, 
but  that  the  owners  were  not,  for  that  there  was 
an  implied  warranty  by  them  that  the  vessel  was 
seaworthy  at  the  beginning  of  the  voyage.  The 
Glevfruin,  54  L.  J.,  Adm.  49  ;  10  P.  D.  103  ; 
52  L.  T.  769  ;  33  W.  E.  826  ;  5  Asp.  M.  C, 
413. 

Salvage  of  Cargo  —  Owners  entitled.]  —  A 
steamship  became  disabled  at  sea  owing  to  the 
breaking  of  her  fly-wheel  shaft,  through  a  flaw 
in  the  welding  existing  at  the  commencement 
of  the  voyage,  but  not  discoverable  by  the  exer- 
cise of  any  reasonable  care.  The  cargo  on  board 
her  was  shipped  under  three  bills  of  lading,  the 
first  of  which  contained,  amongst  other  excepted 
perils,  the  clause  : — "  warranted  seaworthy  only 
so  far  as  ordinary  care  can  provide " ;  the 
second  :  "  warranted  seaworthy  only  as  far  as 
due  care  in  the  appointment  or  selection  of 
agents,  superintendents,  pilots,  masters,  officers, 
engineers,  and  crew  can  ensure  it"  ;  and  the 
third  :  "  owners  not  to  be  liable  for  loss,  deten- 
tion, or  damage  ...  if  arising  directly  or 
indirectly  .  .  .  from  latent  defects  in  boilers, 
machinery,  or  any  part  of  the  vessel  in  which 
steam  is  iised,  even  existing  at  time  of  shipment, 
provided  all  reasonable  means  have  been  taken 
to  secure  efficiency."  A  vessel  belonging  to  the 
same  owners  towed  the  disabled  vessel  to  a  place 
of  safety.  In  an  action  of  salvage  brought  by 
the  owners,  master  and  crew  of  the  salving  vessel 
against  the  owners  of  cargo  in  the  salved  vessel : 
—Held,  that  the  owners  of  the  salving  vessel 
(though  at  the  same  time  owners  of  the  salved 
vessel)  were  entitled  to  salvage,  and  that  the 
owners  of  the  cargo  had  no  remedy  for  breach 
of  the  contract  of  carriage,  for  the  exceptions  in 
the  bills  of  lading  were  such  as  to  constitute  a 
limited  warranty  of  seaworthiness  at  the  com- 
mencement of  the  voj'age,  which  limited  warranty 
had  been  complied  with  by  the  ship-owners. 
Laertes,  Carqo  ex,  56  L.  J.,  Adm.  108  ;  12 
P.  D.  187  ;  57  L.  T.  502  ;  36  W.  R.  Ill  ;  6  Asp. 
M.  C.  174.  See  also  The  Agamemnon,  .ante, 
coL  612. 

c.  Shipowner  or  Charterer. 

By  agreement  between  the  owner  of  a  steamer 
and  C,  he  agreed  to  charter  the  steamer  for  the 
purpose  of  lauming  between  certain  named  ports, 
and  to  pay   a  sum  weekly  for  the   use  of  the 
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steamer  until  the  agreement  was  determined  in 
manner  therein  provided.  The  agreement  pro- 
Tided  that  C.  shoiild  pay  all  expenses  of  the 
crew  and  other  expenses  incidental  to  the 
running  of  the  steamer,  excepting  only  marine 
insurance,  which  was  to  be  defrayed  by  the 
owner  ;  that  the  steamer  should  be  delivered  up 
hy  C.  on  the  termination  of  the  agreement  in  as 
:good  condition  as  at  the  time  of  making  the 
agreement,  reasonable  wear  and  tear  excepted  ; 
that  the  master  should  not,  except  in  the  event 
of  his  misconduct,  be  removed  by  C.  without 
consent  of  the  owner.  The  steamer,  while 
running  under  this  agreement,  fell  in  with  a 
<lisabled  vessel  and  towed  her  into  safety  : — 
Held,  that  C.  was  entitled  to  salvage  reward,  in 
respect  of  the  service  rendered  by  the  steamer, 
and  that  the  owner  was  not  entitled  to  salvage 
rewaiti.  The  Scant,  41  L.  J.,  Adm.  42  ;  L.  K. 
3  A.  &  E.  512  ;  26  L.  T.  371  ;  20  W.  R.  617  ;  1 
Asp.  M.  C.  258. 

The  charterers  of  a  vessel  are  not,  except 
under  very  special  circumstances,  entitled  to  the 
salvage  earned  by  that  vessel.  The  Al/en, 
Swaljey,  189. 

The  owners  rendering  salvage  services,  being 
silsrt  the  charterers  of  the  vessel  receiving  the 
scri'ices,  are  not,  thereby  debarred  from  claim- 
ing salvage  reward,  unless  the  effect  of  the 
oharterparty  has  been  to  divest  the  owners  of 
*>".  possession  and  control  of  the  salved  vessel, 
and  to  transfer  the  same  for  the  time  to  the 
charterers.  The  Collier,  L.  R.  1  A.  i:  E.  83  ; 
12  Jur.  (x.s.)  789  ;  16  L.  T.  155. 

The  claim  of  an  owner  to  a  share  in  a  salvage 
jreward  beyond  compensation  for  damage  in- 
curred by  his  vessel,  is  of  feeble  character,  and 
he  has  uo  claim  to  the  custody  of  such  money. 
The  Pnnee.i.s  Helena,  Lush.  190  ;  30  L.  J.,  Adm. 
137  ;  4  L.  T.  869. 

In  the  absence  of  special  provision  in  the 
charterparty  to  the  contrary,  the  owner  and  not 
the  charterer  is  entitled  to  salvage  ;  but  the 
salvage  may  give  rise  to  claims  by  the  charterer 
against  the  owner.     The  Alfen,  Swabey,  189. 

Semljle.  Salvage  performed  by  a  ship  (lemisuil 
to  and  wholly  in  the  possession  of  a  charterer 
enures  to  the  benefit  of  the  charterer.  The 
Marin  Jane,  14  Jur.  857. 

The  owner  of  a  shi|)  under  charter  awarded 
two-thirds  of  a  prize  captured  by  her.  Thunjar 
V.  Jlo/iri/,  3  ISIer.  20. 

d.  Apprentices. 

Master  of  Apprentice  Salvor.] — Tlic  ma.stcr  of 
an  apprentice  is  not  entitled  to  .-alvage  awarded 
for  the  .sorviees  r)f  the  apprentice.  The  Two 
FrieixU,  2  VV.  Rob.  349  ;  8  Jur.  1011. 

Appreiitiws  arc  entitled  to  share  in  salvage, 
anel  a  contract  that  their  masters  sliould  take 
their  shares  is,  semble,  invalid.  Tlie  Coluinbine, 
2  W.  Rob.  1S6. 


e.  Agrenta. 

Authority  of  Agent  to  Incur  Expenses — 
^Principle  upon  which  Award  based.] — An  agent 
is  nut  pre'luderl  frrun  claiiniiig  as  a  salvor  ;  but 
■where  «he  owners  of  the  projierty  in  danger  have 
requesfcod  him  to  render  assistance,  and  thereby 
*iave  given  him  a  right  to  some  remuneration, 
though  the  operations  prove  unsuccessful,  the 
assessment  of  the  award,  for  succcssfid  salvag<; 
services,  will  be  based  upon  the  principle  that 
the  agent  did  not,  like  an  independent  salvor, 


run  the  risk  of  the  loss  of  the  entire  expenditure 
if  his  efforts  had  proved  unsuccessful.  The  Kate 
B.  Jonex,  [1892]  P.  866  ;  69  L.  T.  197  ;  7  Asp., 
M.  C.  332. 

Agent  to  Salve  Cargo.] — One  who  is  appointed 
agent  by  the  master  to  save  cargo  wrecked  may, 
nevertheless,  claim  as  salvor  in  admiralty.  The 
Happy  Return,  2  Hag.  Adm.  207. 

Lloyds'  Agent  Hiring  Men  to  Salve.] — Lloyds' 
agent  hiring  men  to  assist  a  vessel  in  distress  is 
not  entitled  to  claim  as  a  salvor.  The  Lively, 
3  W.  Rob.  64. 

A  Lloyds'  agent,  who  had  undertaken  the 
salvage  of  a  vessel,  and  had  employed  men  for 
the  purpose,  without  incurring  risk  himself, 
allowed  to  claim  as  salvor.  La  Furissima  Con- 
cepcion,  3  W.  Rob.  181. 

A  valuable  ship  went  ashore  off  Beachy  Head. 
Two  persons,  Lloyds'  agent  and  another,  as 
agents,  were  employed  by  the  master  to  salve  the 
ship  and  cargo.  They  employed  a  large  number 
of  men  at  an  expense  of  over  1,000^. : — Held, 
that  they  were  entitled  to  salvage.  I'he  Lady 
Cram-toiv/i,  cited  2  Hag.  Adm.  207. 

Extraordinary  Services.] — Where  ship  agents 
render  extraordinary  services  in  saving  property, 
the  court  will,  under  particular  circumstances, 
allow  a  claim  as  agent  and  a  claim  as  salvor  to 
be  united  and  combined.  Honor,  Cargo  ex,  35 
L.  J.,  Adm.  113;  L.  R.  1  A.  &  E.  87  ;  12  Jur. 
(N.S.)  773  ;  15  L.  T.  677  ;  15  W.  R.  10. 

Repayment  of  Advance  to  Salvors.] — ]\Toney 
paid  by  the  ship's  agent  to  salvoi-s,  in  anticipa- 
tion of  an  award,  will  not  be  repaid  out  of  the 
fund  in  court  to  those  who  advance  it.  The 
Luuim,  3  VV.  Rob.  99. 

f.  Owner  of  Salving-  Ship. 

Ship  supplying  Seamen — Owners  entitled  to 
Salvage.] — The  owners.  mastiT  ami  crew  of  a 
ship  that  supplies  seamen  in  mid-ocian  to 
another  that  is  short  handed  are  entitled  to 
salvage,  as  well  as  the  seamen  who  are  trans- 
ferred.    The  Jtoe,  Swabey,  85. 

Owner  of  Smack  Salvor.] — AVherc  services  of 
smacksincn  are  a<'cepte(l.  the  smarkowner  is 
entitleil   to   share   in   the  award.     The  Aorden, 

1  Spinks,  185. 

Owners   of   Boats    used    by   Salvors.]  —  Tho 

owncis  nf  liu;its  iistd  in  a  salvage  service: — 
Field,  not  entitled  to  .salvage,  nut  having  been 
personallj'  engaged  in  the  .service;  but  to 
remuneration  fur  the  use  of  their  >x)ats.  The 
Charlotte,  3  \V.  Rob.  68  ;  6  Not.  of  Cas.  279. 

g.  CoastR-uard  and  Lig-htship  Men. 

Coastguardmen.]— CoMstgnanlmcnareentillcd 
to  .salvage.  Ihonijh  it  is  their  duly  to  do  sucii 
work.     Silrrr  Jhtllion,  2  Spinks,  70. 

Coastguard  Officer.]— Claim  for  salvage  of  a 
ooastguanl  oIlir.T  who  sent  his  men  and  boat, 
but  did   nolhing  himself,  rejected.     The    Vine, 

2  Hag.  Adm.  1. 

Lightship  Crew.] — Some  of  the  crew  of  ai 
li^'hi-liip  p'ridcixd  salvage  services: — Held,  that 
those  who  remained  on  board  could  not  share  in 
the  award.     The  L'mma,  3  W.  Rob.  151, 
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li.  other  Persons. 


Lifeboat  Crew  in  Employment  of  Harbour 
Authority.] — The  Mersey  Ducks  .and  Harbour 
]>o;ir(l  a.unecil  with  a  tug  owner  that  the  latter 
should,  by  day  or  night,  tow  their  lifeboat  to  sea 
at  fifteen  guineas  for  each  trip.  The  tug,  in 
pursuance  of  this  agreement,  towed  out  the 
lifeboat,  which  rescued  the  crew  of  a  ship  in 
distress  ;  afterwards  she  returned  and  brought 
in  the  ship  and  cargo  : — Held,  that  the  owners, 
master  and  crew  of  the  tug  were  entitled,  not- 
withstanding the  agreement  with  dock  company, 
to  claim  for  life  salvage.  The  Peiisacola,  Br. 
&  Lush.  307. 

Passenger — Naval  Officer.] — A  naval  officer, 
being  a  passenger  on  board  a  brig  that  got  into 
distress,  contributed  his  assistance  : — Held,  that 
he  could  not  claim  as  a  salvor.  The  Bratiston, 
2  Hag.  Adm.  3,  n. 

Wbole  Crews  of  Boats  employed  entitled  to 
Share.] — Where  two  luggers  rendered  salvage 
service,  all  the  crevv's  of  both  were  held  entitled 
to  share,  though  some  only  were  employed.  The 
Mountaineer,  2  W.  Eob.  7. 

Wrecked  Crew  on  Board  Salved  Ship.] — A 
wrecked  crew  on  board  the  salved  ship  awarded 
salvage  for  their  exertions  in  salving  the  ship. 
The  Salaoia,  2  Hag.  Adm.  2G2. 

Ship's  Company  adrift  Picking  up  an  Aban- 
doned Ship.] — A  vessel  ashore  and  abandoned  ou 
a  reef  off  Cuba  was  picked  up  by  the  crew  of 
another  vessel  also  ashore  and  a])andoncd  in  the 
neighbourhood  and  brought  to  England.  Salvage 
awarded  to  the  crew,  but  not  to  the  owners,  of 
the  other  ship.  The  Two  Friends;  2  W.  Eob. 
349:  8  Jur.  1011. 

Representatives  of  Deceased  Salvors.] — Share 
of  the  salvage  awarded  to  the  representatives  of 
salvors  who  were  drowned  in  the  service.  The 
Marquis  of  ITuntli/,  3  Hag.  Adm.  246. 

Salvors  abandoning  Ship  afterwards  Salved  by 

others.] — -Salvors  made  great  eii'orts  to  save  a 
ship,  but  were  at  last  compelled  to  abandon  her ; 
it  was  uncertain  what  effect  their  action  had  on 
the  saving  of  the  ship.  Afterwards  she  was 
picked  up  derelict  and  brought  in  by  other 
salvors  : — Held,  that  the  original  salvors  were 
entitled  to  salvage.     The  E.  U.,  1  Spinks,  63. 

Crew  Returning  to  Abandoned  Ship.] — A  ship 
was,  by  her  master's  order,  abandoned  at  sea. 
The  next  day  her  crew,  by  order  of  the  consul 
at  Vigo,  were  put  on  bo.ard  a  steamship,  which 
fell  in  with  the  abandoned  ship.  Part  of  the 
crew  volunteered  to  go  on  board  her,  without 
the  master  :  and  they  did  so,  and  with  some 
assistance  from  boats,  carried  her  to  Oorunna  : — 
Held,  that  they  were  entitled  to  salvage.  The 
Florence,  16  Jur.  572. 

Lords  of  Manors.] — A  lord  of  a  manor  is  not 
entitled  to  salvage  for  taking,  against  the  consent 
of  the  owner,  and  preserving  part  of  a  ship 
thrown  on  his  manor,  when  the  servants  of  the 
owner  are  there  to  take  care  of  it  for  him. 
Sutton  v.  Buck,  2  Taunt.  302 ;  11  R.  R.  585.  See 
also  Geere  v.  Burkensham,  supra,  col.  594. 

Beachmen.] — Two  fishing  smacks  fell  in  with 
a  derelict  vessel,  about  seventy  miles  from  the 


English  coast,  and  took  her  in  tow  after  great 
risk,  and  two  days  afterwards  brought  her  close 
to  Yarmouth,  when  the  smacksmen,  to  expedite- 
the  completion  of  the  salvage,  engaged  a  steam- 
tug  to  take  her  in  tow,  but  through  the  mistakc- 
or  miscontluct  of  those  on  board  the  tug  the  vessell 
got  aground,  whereupon  the  tug  left  the  smacks- 
men,  went  in  search  of  assistance,  and,  in  their 
temporary  absence,  a  number  of  beachmen  took 
possession  of  the  vessel  and  brought  her  safely 
into  harbour.  The  admiralty  court  held,  that,, 
owing  to  the  misconduct  of  the  tug,  the  smacks- 
men's  efforts,  however  meritorious,  did  not  suc- 
cessfully salve  the  vessel,  and  that  they  were  no't 
entitled  to  share  in  the  salvage,  and  decreetli 
salvage  to  the  beachmen  only.  Upon  appeal,  the 
judgment  was  reversed,  and  a  liberal  salvage- 
allowed  to  the  smacksmen.  The  Atlas,  15  Moore,. 
P.  C.  329  ;  31  L.  J.,  Adm.  210  ;  8  Jur.  (N.s.)  753  ; 
6  L.  T.  737  ;  10  W.  R.  850. 

Anchors  of  Salved  Ship  Recovered.] — "VVTiere- 
salvors,  in  getting  a  ship  off  a  sand  slipped  botlii 
her  anchors,  and  after  getting  the  ship  off  the- 
sand  called  in  another  boat  to  recover  the- 
anchors  :— Held,  that  the  people  who  got  the- 
anchors  were  not  entitled  to  share  in  the  salvage- 
award  for  ship  and  cargo.  The  Endeavour, 
Colley  V.  Watson,  6  Moore,  P,  C.  334  ;  6  Not.  of 
Cas.  57. 

Schooner  Salvor  Superseded  by  Steamship.] — 

A  ship  abandoned  at  sea  was  taken  possession  of 
by  a  small  schooner,  and  after  being  towed  hj 
lier  for  some  time  was  boarded  and  taken  to- 
Liverpool  by  the  steamship.  The  steamship  had! 
been  hired  for  the  purpose  by  undervriters  of 
the  abandoned  ship  and  cargo.  In  a  salvage- 
.action  by  these  persons :  —  Held,  that  the- 
schooner  was  entitled  to  claim  as  first  salvor  ;. 
also,  that  the  hirers  of  the  steamship  were 
entitled  to  salvage,  being  justified  in  taking.- 
possession,  as  against  the  schooner,  she  being  toO' 
small  to  accomplish  the  service.  Tlie  Pickwick,. 
16  Jur.  669. 

Both  Ships  British.] — It  is  no  answer  to  a. 
claim  for  salvage  abroad  that  both  ships  were.- 
British.     The  Portia,  9  Jur.  167. 

Civil  Salvage  awarded  to  Military  Salvors.] — 

Civil  salvage  awarded  to  one  claiming  military 
salvaije,  the  ship  being  in  distress  at  the  time. 
The  FranJdin,  4  C.  Rob.  147.  S.  P.,  The  Louisa^ 
1  Dods,  317. 

Intention  of  Salvor  —  Mistake  of  Fact.] — 
Where  a  person  renders  services  in  a  nature  of 
salvage  to  a  vessel  which  he  at  the  time  bona, 
fide  believes  to  be  his  own  by  purchase  or  other- 
wise, he  is  not  precluded  from  recovering  salvage- 
reward  in  respect  of  such  services  because  It 
turns  out  in  fact  that  the  vessel  was  not  his- 
property.     The  Lijf'ey,  58  L.  T.  351 ;  6  Asp.  M.  C. 


Whole  Crew  of  Salving  Ship  entitled  to  Share.] 
— Those  of  a  ship's  crew  who  go  on  board  the- 
shij)  in  distress  have  not  an  exclusive  claim  toi 
salvage.  The  rest  of  the  crew,  being  ready  to- 
assist,  are  entitled  to  share.  The  Baltimorey 
2  Dods.  132. 

Passengers— Cattle-men.] — The  "B.,"  while? 
on  a  voyage  from  Boston  to  Liverpool  with,  live- 
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cattle,  fell  in  with  a  derelict  ship,  and  towed  her 
to  Queenstown.  In  an  action  by  the  owners, 
master  and  crew  of  the"' B. "for  salvage,  the  cattle- 
men claimed  to  participate  in  the  award  : — Held, 
that  they  were  not  entitled  to  any  share  in  the 
salvage  award.  The  Coriolanus,  59  L.  J..  Adm.  .59  ; 
15  P.  D.  103  ;  62  L.  T.  8i4  ;  6  Asp.  M.  C.  .")14. 

Passengers  rendering  seiwices  to  ship,  where 
there  is  a  common  danger,  are  not  entitled  to 
salvage  reward.  The  Vrede  (Lush.  322  ;  30  L.  J., 
Adm.  209),  infra. 

Passengers  voluntarily  remaining  on  board  a 
vessel  injured  by  a  collision,  and  working  at  the 
pumps,  are  not  entitled  to  salvage.     Ih. 

A  ship  being  in  danger,  and  the  captain  and 
part  of  the  crew  having  made  their  escape,  a 
passenger,  at  the  request  of  the  rest  of  the  crew, 
took  the  command,  and  brought  the  ship  safe  to 
port.  The  merits  of  the  passenger  in  saving  the 
ship  were  acknowledged  by  the  owner  in  a  letter 
to  one  of  the  underwriters,  wherein  he  expressed 
a  desire  to  make  him  a  compensation  : — Held, 
that  the  passenger  was  entitled  to  sue  the  o^\Tier 
for  the  salvage.  JVeivman  v.  Walters,  3  Bos.  &  P. 
612  ;  7  R.  R.  886. 

Mate  remaining  on  Vessel  abandoned  by  Crew.  ] 
— Two  vessels  came  into  collision  on  the  high 
seas.  One  of  the  vessels  (a  barque)  received 
damage,  and  all  her  crew,  except  her  mate, 
escaped  on  board  the  other  vessel.  The  mate  of 
the  barque  remained  on  board  her,  and  navigated 
her  until  he  obtained  assistance  from  a  steam 
vessel.  The  steam  vessel  then  took  the  barque 
in  tow  and  brought  her  into  port  in  safety,  the 
mate  still  assisting  in  her  navigation  : — Held, 
that,  in  awarding  salvage  to  the  owners,  master 
and  crew  of  the  steam  vessel,  the  right  of  the 
mate  of  the  damaged  ship  to  claim  salvage 
reward  for  his  services  should  be  taken  into  con- 
sideration, and  that  the  mate,  upon  his  claim 
being  brought  before  the  court,  was  entitled  to 
rank  as  a  salvor.  The  Le  Jonet,  41  L.  J.,  Adm. 
95  ;  L.  R.  3  A.  &  E.  5oG  ;  27  L.  T.  387 ;  21  W.  R. 
53  ;  1  Asp.  M.  C.  438. 

Seamen  of  Salving  Ship.]  —  Salvage  service 
may  be  performed  by  the  seamen  of  the  ship 
salved  when  an  abandonment  of  her  has  put  an 
end  to  their  original  contract.  The  Vrede 
(Lush.  322  ;  30  L.  J.,  Adm.  209),  supra. 

If,  upon  a  ship  being  wrecked,  the  master, 
improperly  disregarding  the  interests  of  the 
owners  of  ship  and  cargo,  discharges  the  sea- 
men, the  discharge  is  nevertheless  valid,  unless 
the  seamen  are  proved  to  have  frauchdently 
accepted  their  discharge  ;  and  subsequent  services 
rendered  by  them  to  ship  and  cargo  arc  salvage 
services.     The  Warrior,  Lush.  476  ;  6  L.  T.  133. 

In  order  to  deijrivc  a  seaman  of  his  right  to 
share  in  salvage,  neither  tlic  agreement  for  tlie 
vessel  to  be  employed  in  salvage  service,  nor  the 
stipulation  that  he  shall  waive  his  chiim  for 
salvage,  necrl  be  in  writing  to  satisfy  25  &  2(i 
Vict.  c.  63,  H.  18,  but  botli  must  be  clearly  prrived 
by  those  wlio  dispute  hi.s  right.  Thr  I'ridc  of 
Canada,  Br.  &  Lush.  208 ;  9  L.  T.  546. 

Contract  with  Underwriters  —  Work  and 
Labour — Failure  of  Underwriters  -Liability  of 
Owners. j — I'ersdns  rcn<leiing  services  in  llicrn- 
sclvcs  of  a  salvage  nature  under  <t.  contract  for 
work  and  labour,  are  excluded  from  subsequently 
claiming  against  the  property  as  salvors  in 
respect  of  those  services,  whether  the  contract 


under  which  the  services  are  performed  be  made 
with  the  owners  of  the  property  or  with  third 
persons,  lite  Solicay  Prince.  65  L.  J.,  Adm. 
45  :  [1896]  P.  120  ;  74  L.  T.  32  ;  8  Asp.  M.  C. 
128. 
See  also  5,  Salvage  Services,  supra. 


10.  "Who  are  Liable  to  Pay  Salvage. 

Ship  indirectly  Benefited.]  —  Salvage  is  not 
due  from  the  owners  of  a  vessel  that  only 
indirectly  receives  a  benetit  from  salvage  services 
rendered  to  another  vessel  driving  in  her  neigh- 
bourhood. The  Annajndis,  The  Golden  Light, 
and  The  H.  M.  Harjes,  Lush.  355  ;  5  L.  T.  37— 
P.O. 

Liability  of  Persons  not  the  actual  Owners 
of  Property  saved.]  —  The  liability  to  pay 
salvage  is  not  confined  to  the  actual  legal  owners 
of  the  property  saved,  but  extends  to  those  who 
have  an  interest  in  that  property,  which  interest 
has  been  saved  by  the  placing  of  the  property 
itself  in  a  position  of  security.  Five  Steel 
Barges,  59  L.  J.,  Adm.  77  ;  15  "P.  D.  142  ;  63. 
L.  T.  499  ;  39  W.  R.  127  ;  6  Asp.  M.  C.  580. 

Bail  Insufficient — Liability  of  Appealers.]  — 
See  The  Dictator,  infra,  oA.  S51. 

Salvage  payable  by  cargo  owners  in  conse- 
quence "of  the  negligence  of  the  master  is- 
recoverable  against  the  ship,  under  24  Vict. 
c.  10.  The  Princess  R.njal,  39  L.  J.,  Adm.  43  ; 
L.  R.  3  A.  &  E.  41  ;  22  L.  T.  39. 

Salvage  by  Ship  of  same  Owners.] — See  The 

Waterloo,  supra,  col.  62U. 

Foreign  Ship  of  War.]  —  Salvage  services 
having  been  rendered  to  a  Dutch  ship  of  war 
brought  into  Mount's  Bay,  she  was  arrested  in  a 
salvage  suit,  and  800^  awarded  to  the  salvors. 
The  'Priiiz  Frcderik,  2  Dods.  451.  N.B.— No 
application  for  release  of  the  ship  was  made,  and 
a  protest  to  the  jurisdiction  having  been  put  in, 
the  case  was  decided  by  Sir  W.  Scott  at  the 
request  of  the  Netherlands  government. 

Life  Salvage— Passengers  taken  from  Wreck.} 

— The  (iwiK  IS  of  a  passenger  vessel  ashore,  from 
which,  at  her  master's  recjuest,  a  passing  vessel 
took  the  passengers,  there  beiTig  no  risk  of  life, 
are  not  liable  for  salvnge.  Thr  Mariposa,  Cu> 
L.  J..  Adm.  104  ;  [1896]  P.  273  ;  75  L.  T.  54  ; 
45  W.  U.  191  ;  8  Asp.  M.  C.  159. 

Action  in  personam— Lies  in  Admiralty  for 
Salvage.]  — 7'/'r  7''/ IV  Strd  Jlargci,  ^u\ini.  Auil 
see  The  Jfoj/c,  and  rases  iiil'ra,  col.  GOT. 


11.   CONTIIIDUTION  TO   SALVAGE!. 

Shipowners.]— Tiie  "  C,"  a  Spanish  steamship,. 

fell  in  at  .'.(■a  with  the  "  S.,"  an  English  stcanishij), 

with  sign.als  of  distress  flying,  and  helpless  fronn 
]  injuries  sustained  in  a  collision.  The  passengers 
I  of  the  "  S."  and  specie,  which  had  formcrl  part  of 

her  cargo,  having  been  taken  on  board  the  "  C," 
j  atteniprs  were  made  by  the  "  C."  to  tow  the  "S." 

into  safety.  These  attempts  wore  ineffectual,  anfl 
I  ultimatelv,  after  the  master  and  crew  of  the  "  S." 
1  had  gone  on  board  the '•('.."  the  "S."  was  abandoned 
'  and  her  jiasscngers,  master  and  crew  were  landed 

in  safety  at  an  English  port.    Afterwards  the 


627 


SHIPPING— XVIII.  Salvage. 


628 


specie  was  arrested  in  an  action  for  salvage 
instituted  at  the  suit  of  the  owners,  master  and 
crew  of  the  "'  C,"  who  claimed  to  recover  for  life 
salvage  and  for  salvage  services  rendered  to  the 
*'  S."  and  the  specie.  The  owners  of  the  specie 
appeared  as  defendants,  and  served  a  notice  on 
the  owners  of  the  "  S."  to  contribute  to  the  remu- 
neration claimed  by  the  plaintiffs.  Thereupon 
the  owners  of  the  "  S."  appeared.  At  the  hearing 
the  court  awarded  salvage  to  the  plaintiffs  for 
the  services  rendered,  but  reserved  all  questions 
as  to  the  liability  of  the  owners  of  the  "  S."  The 
ownei-s  of  the  specie  then  moved  the  court  to 
declare  that  such  portion  of  the  sum  awarded  as 
svas  awarded  for  life  salvage  ought  to  be 
recouped  to  the  owners  of  the  specie.  The  court 
refused  the  motion,  on  the  ground  that  no  pro- 
perty belonging  to  the  owners  of  the  "  S."  having 
been  salved,  they  could  not  be  held  personally 
liable  to  pay  any  portion  of  the  sum  awarded. 
The  Sarpcdim,  Cargo  ex,  3  P.  D.  28  ;  37  L.  T.  503  ; 
26  W.  E.  374  ;  3  Asp.  M.  C.  509. 

Shipowner  and  Owner  of  Cargo.]— The  pay- 
ment into  court  of  8L  a  ton  under  25  &  26  Vict. 
c.  63,  s.  54,  does  not  place  the  shipowner  in  the 
position  of  a  person  who  has  not  done  wrong. 
The  owner  of  a  ship  sunk  by  a  collision  in  the 
Thames  admitted  it  to  be  his  fault,  and  paid 
into  court  8Z.  a  ton  in  a  suit  to  limit  his  liability. 
The  Thames  conservators  having  powers  under 
the  Removal  of  Wrecks  Act,  1877,  and  the 
Thames  Conservancy  Acts,  raised  the  ship  and 
delivered  the-  ship  and  cargo  to  the  owner,  he 
undertaking  to  pay  the  expenses  of  raising. 
Part  of  the  cargo  was  some  wool,  which  was 
damaged  by  being  sunk  : — Held,  that  the  ship- 
owner was  bound  to  deliver  the  wool  to  the 
owner  of  the  wool  without  claiming  from  him 
by  way  of  contribution  to  salvage  any  part  of 
the  expenses  of  raising  the  ship  and  cargo.  The 
Ettrick  or  Prehn  v.  Bailey,  6  P.  D.  127  ;  45  L.  T. 
31)9  ;  4  Asp.  M.  C.  465 — C.  A.  Affirming  50  L.  J., 
Adm.  65. 

Ship  and  cargo  must  each  pay  its  own  share 
of  salvage  ;  neither  can  be  made  liable  for  the 
salvage  due  from  the  other,  whether  the  salvors 
proceed  in  the  admiralty  court  or  before  the  local 
magistrates.     TIlb  Pyrcnnee,  Br.  &  Lush.  189. 

The  owners  of  goods  on  board  a  ship  are  bound 
to  contribute  to  the  general  salvage  of  the  ship 
and  cargo  as  in  a  case  of  general  salvage.  -Brir/ffs 
V.  Merchant  Traders''  Ship,  Loan  and  Assurance 
Society,  13  Q.  B.  167  ;  18  L.  J.,  Q.  B.  178  ;  13 
Jur.  787. 


Negligent  Navigation  —  Eight  of  Owner  of 
Cargo  against  Shipowner.] — The  plaintiffs  under 
a  charterparty  shipped  a  large  quantity  of  rye 
on  board  one  of  the  defendants'  ships,  to  be 
carried  from  the  port  of  T.  to  the  port  of  A. 
Owing  to  the  negligent  navigation  of  the  defen- 
dants' servants  the  ship  was  cast  ashore,  and  a 
large  quantity  of  the  rye  was  lost  ;  but  a  con- 
siderable quantity  was  saved  by  the  Salvage 
Association,  who  were  employed  by  the  under- 
writers of  the  cargo  with  the  assent  of  the 
•defendants.  The  average  statement  was  pre- 
pared, and  the  sum  assessed  was  agreed  to  by 
the  plaintiffs,  and  the  Salvage  Association  were 
paid  by  the  underwriters  the  expenses  claimed 
by  them.  The  plaintiffs  brought  their  action  to 
recover  the  amount  of  the  salvage  expenses  so  paid 
by  the  underwriters.     The  plaintiffs  recovered  a 


The  question  of  law  involved  in  the  case  was 
reserved  for  further  consideration.  The  defen- 
dants contended  that  they  were  not  liable 
because  the  plaintiffs  themselves  had  not  paid 
the  expenses,  and  the  payment  under  the  cir- 
cumstances was  voluntary  : — Held,  on  further 
consideration,  that  the  plaintiffs  were  entitled  tt^ 
recover  the  amount  of  the  salvage  expenses,  as 
without  their  being  incurred,  the  remainder  of 
the  cargo  could  not  have  been  sent  to  its 
destination,  which  was  for  the  benefit  of  the 
defendants,  and  that  the  payment  under  the 
circumstances  was  not  voluntary.  Scaramanfja 
V.  Marqiuind,  53  L.  T.  810  ;  5  Asp.  M.  C.  506— 
C.  A.     Affirming  1  Cab.  &  E.  500. 

Shipowner  and  Charterer.]  — Where  a  ship 
was  chartered  on  the  voyage  out  and  home, 
at  21.  10a-.  per  ton,  register  measurement,  per 
month,  2,500Z.  to  be  paid  on  clearing  outwards, 
the  like  sum  at  the  end  of  twelve  months,  and 
the  remainder  three  months  after  being  reported 
at  the  custom-house  on  her  return :  and  the 
ship  delivered  her  outward  cargo,  and  sailed 
with  her  homeward  cargo,  and  was  captured  and 
recaptured  on  the  homeward  voyage  ;  and  the 
ship  and  cargo  were  sold  by  consent  of  all  parties, 
the  owners  and  charterers  having  respectively 
made  claim  in  the  admiralty  court  to  ship  and 
goods,  where  restitution  was  decreed  to  them 
upon  payment  of  salvage  : — Held,  that  the  char- 
terers (having  paid  the  two  sums  of  2,5001.') 
were  not  liable  to  contribute  to  the  shipowner 
for  salvage  in  respect  of  their  goods,  where  the 
proceeds  of  the  goods  fell  short  of  the  sum  due 
for  the  residue  of  the  freight  ;  but  that  the 
shipowner,  in  respect  of  the  freight,  was  liable 
for  the  whole  salvage ;  and  the  charterers 
having  paid  such  contribution  out  of  the  pro- 
ceeds of  the  goods,  under  a  security  given  by 
them  for  payment  of  the  salvage,  with  the  assent 
of  the  shipowner  as  far  as  his  liability  was  con- 
cerned : — Held,  that  they  might  set  it  off  in  an 
action  by  the  owner  for  the  residue  of  the 
freight.  Secus,  as  to  the  charges  of  establishing 
the  claim  to  the  cargo,  and  procuring  the  decree 
for  its  restitution  ;  for  the  charterers  alone  were 
liable  to  them.  Cox  v.  May,  4  M.  &  S.  152  ;  16 
R.  R.  422. 

Ships  in  Collision.] — Two  vessels  came  into 
collision.  The  court  pronounced  them  both  in 
fault.  One  vessel  was  subsequently  abandoned, 
but  salved  by  other  parties  : — Held,  that  the 
owners  of  the  abandoned  vessel  could  not 
recover  the  salvage  awarded  against  them  from 
the  other  vessel.  The  Linda,  4  Jur.  (N.s.)  146  ; 
6  W.  R.  196. 


Bullion — Liability  to  Contribute.] — Where 

steam-tugs  rendered  salvage  services  by  towing  a 
sinking  ship  with  passengers,  cargo  and  bullion 
on  board  into  safety,  it  was  held,  that  the  bullion 
was  liable  to  contribute  to  the  salvage  reward  in 
proportion  to  its  value  rateably  with  the  other 
property  salved.  The  Lonqford,  50  L.  J..  Adm. 
28  ;  6  P.  D.  60  ;  44  L.  T.  254  ;  29  W.  R.  491  ;  4 
Asp.  M.  C.  385.     But  see  The  Emma,  infra. 

Smacksmen  warped  a  derelict  off  a  rock  and 
put  her  in  a  position  where  part  of  some  bullion 
on  board  could  be,  and  was,  taken  away  by  her 
master.  She  afterwards  sank,  and  was  subse- 
quently weighed  and  taken  to  Harwich  by  other 
salvors  : — Held,  that  all  the  salvors  should  share 


verdict  for  an  amount  to  be  settled  out  of  court,  lalike,  and   that    the  bullion  taken   off    by  the 
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master  must  contribute.     The  Jongc  JSastiaan, 
5  C.  Bob.  322. 

Cargo-owners  not  before  Court. J — A  sum  of 
4001.  was  decreed  in  pursuance  of  an  agreement 
for  salvage  to  ship,  cargo  and  freight :  the  values 
of  ship  and  freight  only  being  then  kno\\Ti,  and 
the  cargo-owners  not  before  the  court.  Separate 
proceedings  were  afterwards  taken  against  the 
•cargo-owners,  who  offered  to  pay  their  share  of 
the"400L  upon  the  nett  proceeds  of  the  cargo  : — 
Held,  that  in  ascertaining  the  nett  proceeds,  dis- 
count and  other  accustomed  charges  might  be 
deducted,  and  that  the  costs  of  the  original  pro- 
ceedings must  be  borne  rateably  by  the  cargo- 
owners,  though  not  then  before  the  court.  The 
J^eace,  Swabey,  115. 

Ship  and  Cargo  salved  Assessed  together.] — 
The  court  assesses  the  salvage  award  upon  the 
ship  and  cargo  as  a  whole,  and  each  pays  its 
rateable  share  of  the  sum  awarded,  without 
reference  to  the  fact  that  the  services  were  of 
greater  value  to  the  one  property  than  to  the 
other ;  except  onlv  in  case  of  bullion  saved. 
The  Emma,  2  W.  llob.  315  ;  3  Not.  of  Cas.  114. 
IJot  followed  in  The  Longford,  supra. 

Agreement  by  Shipowner  to  pay  Salvage — 
Xiability  for  Salvage  of  Cargo.] — See  Tlic  Frhi: 
Ileiurich,  infra,  cul.  G5-1. 

Amount  awarded  paid  to  Shipowners  — 
Enforcing  Payment  to  Seamen.] — No  action  is 
maiiitaiaable  by  a  seaman  for  his  share  of  salvage 
awarded  by  two  justices,  under  17  &;  18  Vict. 
c.  104,  s.  4(;o,  and  paid  to  the  owner  of  the  salvor 
vessel.  Afkiihson  v.  Woodull,  1  H.  ic  C.  17U  ; 
31  L.  J.,  Ex.  352  ;  8  Jur.  (N.s.)  720  ;  6  L.  T.  3G1  ; 
10  AV.  11.  671. 

Lender  on  Bottomry.] — Not  liable  to  con- 
tribute to  salvage.  Waljwle  v.  Ewer,  Park, 
Marine  Insurance  (8th  ed.)  898;  Joi/ce  v. 
Williamson,  3  Dougl.  162. 

12.  DERKr>iCT  AKD  Wreck. 

Derelict — What  is.] — A  laden  barge  acci- 
dentally breaking  loose  from  her  moorings  in  the 
Thames,  and  drifting  aVjout  with  no  one  on  board, 
is  not  derelict,  and  consequently  not  wreck  within 
the  meaning  of  the  Merchant  Shipping  Act,  1H.")4 
<17  &  18  Vict.  c.  104),  and  persons  finding  her 
and  mooring  her  in  safety  are  not  iirccludedfrom 
recovering  salvage  for  so  doing  by  reasim  of 
their  neglecting  to  comply  with  the  provisions 
of  s.  4.50,  and  Uj  deliver  the  barge  to  the  receiver 
of  wreck.  The  Zeta,  44  L.  J.,  Adm.  22  ;  L.  11. 
4  A.  &  E.  460  ;  33  L.  T.  477  ;  24  W.  11.  180  ;  3 
Asp.  M.  C.  73. 

When  on  the  alarm  attending  a  collision  the 
crew  of  one  vessel  jum[)S  on  board  the  other,  such 
iihandonment  does  not  of  itself  constitute  a  case 
of  derelict.     The  Fcnix,  Swabey,  13. 

In  the  case  of  a  derelict  the  salvors  have  a 
right  to  exclusive  j)osscs8ion  of  the  vessel  ; 
unless  it  has  been  utterly  abandoned,  and  is  in 
contemjilation  of  law  a  derelict,  the  occupying 
salvors  arc  bound  to  give  up  charge  to  the 
master  on  his  appearing  and  claiming  charge, 
and  the  master  may  then  refuse  to  coutiinie 
to  employ  them,  and  may  employ  others,  and 
may  take  what  measures  he  thinks  fit  for  the 
preservation  of  the  vessel.  The  Chuminon, 
Ur.  ic  Lush.  69. 


Where  a  vessel  was  picked  up  with  four  to  five 
feet  water  in  the  hold,  her  compasses  and  the 
seamen's  clothes  having  been  taken  off,  the 
court  pronounced  against  her  as  a  derelict, 
though  it  did  not  appear  that  her  crew  had  left 
sine  spe  recuperandi.  The  Gertrude,  30  L.  J., 
Adm.  130. 

A  vessel  having  run  ashore  on  the  coast  of 
Essex,  was  assisted  by  the  owner  of  a  smack, 
who  put  down  an  anchor  and  a  hawser  attached 
to  the  vessel  for  the  purpose  of  securing  her. 
The  smack  then  left  her,  for  the  purpose  of 
carrying  away  some  of  her  stores,  with  the 
intention,  however,  of  returning.  The  owner 
of  another  smack  came  to  her  afterwards,  and 
finding  no  one  in  or  near  the  vessel,  and  her 
deck  under  water,  took  awaj-  the  anchor  and 
hawser,  and  deliveretl  them  up  to  the  deputy 
vice-admiral  of  Essex  : — Held,  that  the  anchor 
and  hawser  were  not  parted  with,  or  left  and 
abandoned,  within  1  &  2  Geo.  4,  c.  75,  s.  1,  and 
that  the  deputy  vice-admiral  was  not  justified  in 
detaining  them  until  salvage  was  paid  or  security 
given  for  its  payment.  Clark  v.  Chamberlain, 
2  M.  &  W.  78  ;  2  Gale,  217. 

Abandonment  of,  by  Salvors — Right  to 

Remuneration.] — The  barque  "N."fell  in  with 
the  ••  K.,"  a  derelict  barque,  in  the  Atlantic,  and 
put  five  hands  on  board  of  her,  who  navigated 
her  for  three  days.  The  "  K."  then  fell  in  with 
the  barque  "  B.,"  and  the  five  hands  on  board  of  the 
"  K."  were,  at  their  own  request,  taken  on  board 
the  "  B."  The  "  B."  then  sent  some  of  her  own  crew 
on  board  the  "  K.,"  and  took  her  in  tow,  and 
towed  her  till  the  tow-rope  broke,  when  the  vessels 
parted  company,  and  the  hands  on  board  the  "K.," 
with  the  assistance  of  the  "  L.,"  a  steamship  which 
they  afterwards  fell  in  with,  brought  the  "  K."  into 
Falmouth.  In  suits  instituted  on  behalf  of  the 
masters,  owners  and  crews  of  the  "  N.,"  the  "B." 
and  the  "  L.,"  the  court  held,  that  the  master, 
owners  and  crew  of  the  "  N."  were  not  entitled  to 
salvage  reward,  but  awarded  salvage  to  the 
remaining  plaintiffs.  The  Killeem,  51  L.  J., 
Adm.  11  ;  6  1'.  D.  193  ;  45  L.  T.  621  ;  30  \V.  U. 
33'J  ;  4  Asp.  M.  C.  472. 

Wreck.] — Timber  which  has  Ijccn  moored  on 
a  river  (some  miles  above  a  liarbour)  opposite  to 
the  owners'  j)remises,  and  has  drifted  therefrom 
to  the  .sea,  in  consequence  of  an  accidental 
loosening  of  the  fastenings,  is  not  a  wreck 
within  17  A:  IH  Vict.  c.  101,  s.  458,  entitling  tiie 
justices  to  make  an  award  for  salvage,  and  the 
salvors,  ol)ligecs  of  a  l)ond  given  by  the  owner 
to  abide  this  award,  are  not  entitled  to  sue  on 
such  bond.  J'lilmer  v.  Rmise,  3  JI.  At  N.  505  ; 
27  L.  J.,  Ex.  437  ;  6  W.  K.  674. 

The  jurisdiction  of  tiic  admiralty  subsists  as 
long  as  the  siiore  is  covered  with  water,  and  the 
rigiits  of  lords  of  manors  can  exist  only  as  long 
as  the  land  is  left  dry.  Therefore  a  ship  cannot 
1)0  considered  "  vvrcclcum  maris,"  nor  the  claim 
of  a  lord  of  the  nuiiior  to  wri;ck  sustained,  unless 
at  th<!  time  of  taking  jjossession  she  is  either  on 
the  shore  itself  or  left  hifjh  and  dry  on  land. 
The  Pauline,  2  W.  Kob.  35H  ;  '.»  Jur.  286.  See 
also  Stachjtolc  v.  Iteg.,  If.  R.  9  Eq.  Ol'J— C.  A. 

Award  in  case  of,']— Sec  13,  AWAIUJ,  cols.  632, 
641. 

Ship  abandoned  by  Captors.— A  ship  that  had 
been  capiuicd  ;ind  afterwards  abandoned  by  tho 
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enemy  was  picked  up  at  sea  by  salvors  : — Held, 
that  she  was  not  derelict.  The  John  and  Jane, 
4  C.  Eob.  216. 

A  ship  captured  by  the  enemy  and  abandoned 
by  the  captors  was  picked  up  and  brought  into 
safety.  A  moiety  of  her  .value  awarded  for 
salvage,  as  for  a  derelict.  The  Lord  Nelson, 
Edwards,  79. 

13.  Award. 

a.  Generally. 

Principles  discussed.] — Principles  governing 
amount  of  award  discussed.  The  Salacia,  2  Hag. 
Adm.  2G2. 

Not  Assessed  on  quantum  meruit  Principle.] 

— Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  principle,  but  on  the  general 
principle  of  maritime  law,  rewarding  persons 
who  by  great,  and  perhaps  dangerous,  exertions 
bring  in  a  ship,  for  which  exertions,  if  not  suc- 
cessful, nothing  would  have  been  paid.  Aitchi- 
son  V.  Lohre,  49  L.  J.,  Q.  B.  123  ;  4  App.  Cas. 
755  ;  41  L.  T.  323  ;  28  W.  K.  1  ;  4  Asp.  M.  C. 
168— H.  L.  (E.)  See  also  The  Be  Bay,  infra, 
col.  636. 

Salvage  is  not  to  be  calculated  merely  at  the 
rate  of  work,  labour,  or  by  the  number  of  hours 
occupied  ;  risk,  value  and  public  policy  are  also 
to  be  considered.  The  Industry,  3  Hag.  Adm. 
203.  Cf.  The  Hector,  3  Hag.  Adni.  90  ;  Nieholson 
V.  Chajnnan,  2  H.  Bl.  254. 

Short  Time  Occupied  in  Rendering  Service.] — 

"Where  salvage  services  are  rendered  by  steam- 
ships, the  amount  of  salvage  which  the  court 
will  award  is  not  necessarily  affected  by  the  fact 
of  the  services  performed  occupying  only  a  short 
time.  The  Northumherland  v.  The  Andalusia, 
12  L.  T,  584.  And  see  The  Strathgarry,  infra, 
col.  657. 

Amount  for  wMch  Action  entered  not  neces- 
sarily the  Limit. ]^Tlie  si;m  for  wliich  the  action 
is  entered  is  not  necessarily  the  limit  of  what 
may  be  awarded.  The  Jonge  Bastiaan,  5  C.  Rob. 
.323.     And  see  The  Bictator,  infra,  col.  976. 

Value  —  Effect  on  Award.]  —  Although  the 
quantum  of  remuneration  to  salvors  is  to  some 
extent  to  be  affected  by  the  value  of  the  property 
salved,  it  must  not  be  raised  to  an  amount 
altogether  out  of  proportion  to  the  services 
actually  rendered.  The  Amerique,  L.  R.  6  P.  C. 
468  ;  31  L.  T.  854  ;  23  W.  E.  488  ;  2  Asp.  M.  C. 
460. 

Large  value  of  the  property  salved  is  con- 
sidered chiefly  with  reference  to  the  adequacy  of 
the  fund  out  of  which  the  award  is  made.  The 
James  Bixon,  2  L.  T.  696,  And  see  The  Werra, 
infra,  col.  637. 

Where  the  property  salved  is  small  a  large 
proportion  of  its  value  is  awarded  ;  where  it  is 
large,  a  smaller  proportion  ;  in  derelict  (formerly) 
half  the  value  was  given  to  salvors.  The  Blende?/. 
Hall,  1  Dods.  414. 

Value,  how  Calculated.] — Salvors  are  entitled 
upon  a  value  calculated  at  the  place  where  their 
services  terminated.  The  Norma,  Lush.  124  ; 
5  L.  T.  340. 

The  value  of  freight  salved  is  to  be  reckoned 
pro  rata  itineris  peracti,  and  the  other  equities 
of  the  case,    lb. 


A  ship  bound  from  Honduras  to  England  w.as 
disabled  on  the  voyage,  and  towed  into  Bermuda,, 
where  expenses  nearly  equal  to  the  whole  freight 
were  incurred  to  refit  ;  the  voyage  home  was 
afterwards  completed,  and  the  cargo  delivered. 
The  court  allowed  salvage  upon  one-half  of  the 
total  gross  freight.     lb. 

The  value  stated  by  the  owners  of  salved 
property  in  proceedings  before  commissioners  is- 
not  conclusive  upon  the  salvor,  even  though 
assented  to  at  the  time.  The  Hope,  14  W.  R. 
467. 

The  value  of  the  salved  property  is  to  be  takeii 
at  the  place  to  which  it  is  taken  by  the  salvors  ; 
wlien  carried  away  and  sold  elsewhere,  the  cost 
of  carriage  and  other  charges  being  deducted 
from  the  proceeds  of  sale  and  a  further  per- 
centage if  the  market  is  a  better  one.  The 
George  Bean,  Swabey,  290. 

Salvors  took  up  money  upon  bottomry  of  the 
salved  ship  : — Held,  that  the  amount  of  the  bond 
and  wages  earned  subsequently  to  the  service  ; 
but  (semble)  not  wages  earned  before,  were  to 
be  deducted  from  the  value  of  the  property,  out 
of  which  the  award  was  to  be  made.  The  SelUuif 
2  Not.  of  Cas.  18. 

Expenses  of  Pumping,  &c.]  —  Expenses  in- 
curred in  salving  a  vessel,  such  as  pumping^ 
watching,  &c.,  which  strictly  ought  to  be  paid  by 
the  marshal,  will,  if  paid  by  the  salvors,  be 
deducted  by  the  court  from  the  value  of  the 
salved  vessel  in  assessing  the  salvage  reward. 
The  Le  Jonet,  41  L.  J.,  Adm.  95  ;  L.  R.  3  A.  &  E. 
556  ;  27  L.  T.  387  ;  21  W,  E.  83  ;  3  Asp.  M,  C, 
438. 

Wages,  Deduction  of.] — Wages  earned  after 
the  salved  ship  has  been  brought  into  port  are 
not  to  be  deducted  from  the  freight  upon  which 
salvage  is  earned.     The  Emma,  4  W.  R.  91. 

Suit    entered    against    Vessel    alone.]  —  Her 

majesty's  steamship  "Leopard"  rendered  a  sal- 
vage service  to  an  English  vessel  then  in  the  ser- 
vice of  the  French  government,  and  laden  with  a, 
valuable  cargo.  The  suit  was  entered  against 
the  vessel  alone,  her  value  being  4,247^.  The 
court,  adverting  to  the  difficulty  of  apportioning- 
salvage  where  the  cargo  was  not  before  it, 
awarded  600Z.  on  the  value  of  the  vessel.  The- 
Mary  Pleasants,  Swabey,  224, 

Rule  as  to  a  Moiety.] — A  moiety  of  the  value 
of  the  salved  property  awarded  in  a  case  of  very 
great  merit  in  the  salvors,  who  bad  to  contend 
with  weather,  armed  resistance  on  shore  and 
danger  of  infection.     The  Elliotta,  2  Dods.  75. 

No  precedent  of  more  than  a  moiety  being; 
given  for  salvage  of  a  derelict  being  forthcoming, 
a  moiety  aw.ardetl  and  costs  out  of  the  other 
moiety.     The  Frances  Mary,  2  Hag.  Adm.  89. 

Except  in  very  special  cases  no  more  thart 
half  the  value  of  the  ]iroperty  salved  will  be' 
awarded  as  salvage.  The  Inca,  Gore  v.  Bethel, 
12  Moore  P.  C.  189  ;  Swabey,  370.  But  see  The 
liasche,  and  cases,  post,  col.  641. 

In  Case  of  Derelict.]— See  c.  Dkrelict^ 

infra,  col.  641. 

Appraisement  —  Fresh  Appraisement  oa 
Appeal.]  —Upon  appeal  from  justices  in  a  salvage 
case  a  fresh  appraisement  was  made  at  the  ship- 
owners' request,  although   they   had  made    no 
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objection  to  the  appraisement  in  the  court  below. 
Tlie  Oscar,  2  Hag.  Adm.  257. 

Decree  Altered  or  Amended  in  conse- 
quence of  Mistake  in  Value  of  Cargo. ]^Salvage 
services  having  been  renilered  to  a  ship  laden 
T\-ith  cargo,  a  salvage  suit  was  instituted  against 
ship,  freight  and  cargo.  Separate  appearances 
■were  entered  on  behalf  of  the  owner  of  the  ship 
and  the  cmier  of  the  cargo.  The  owner  of  the 
cargo  filed  an  affidavit  of  value  stating  the  value 
•of  the  cargo,  and  the  owner  of  the  ship  filed  an 
affidavit  of  value  stating  the  value  of  the  ship 
and  freight.  At  the  hearing,  the  coru't,  taking 
these  values  as  accurate,  by  its  decree  awarded 
to  the  salvore  a  certain  sum  as  salvage.  Some 
time  afterwards,  the  o%vner  of  the  cargo  dis- 
■covcred  that  he  had  by  mistake  included  in  his 
valuation  of  the  cargo  the  value  of  the  freight, 
and  that  the  freight  was  of  more  value  than 
appeared  by  the  affidavit  of  value  filed  on  behalf 
of  the  owner  of  the  ship,  and  he  made  applica- 
tion to  reduce  the  value  of  the  cargo,  and  to 
reduce  the  amount  it  had  previously  decreed  as 
salvage.  On  the  mistake  being  proved  : — Held, 
that  the  court  had  power  to  correct  the  mistake 
and  to  make  the  necessary  alterations  in  the 
decree.  The  James  Armstrong,  L.  R.  4  A.  &.  E. 
380  ;  33  L.  T.  39U. 

Appraisement  is  Binding.] — An  appraise- 
ment by  order  of  the  court  Innds  both  parties 
to  a  salvage  action  ;  the  comt  will  not  after 
appraisement,  at  the  instance  of  the  owner, 
order  the  property  to  be  sold  in  order  to  ascertain 
its  value.  The  It.  M.  Mills,  3  L.  T.  513  ;  Venus, 
Cargo  ex,  L.  R.  1  A.  &  E.  50 ;  12  Jur.  (N.s.) 
379  ;  14  W.  R.  460. 

Awards    to     Salvors    absorbing    whole 

Proceeds — Application  to  vary  Decree.] — In  an 
action  of  salvage  the  plaintiffs  obtained  an 
award  of  1,500/.  upon  an  appraised  value  of  the 
defendants'  ship  of  1,250^.,  and  of  her  cargo  of 
5,00il. ;  total,  (j,2:)il.  The  ship  was  subsequently 
sold  by  the  marshal  for  713Z.,  the  cargo,  which 
■was  of  a  nature  not  readily  saleable  in  this 
country,  for  1,64'JZ.,  and  the  total,  2,3G2Z.,  was 
reduced  bj'  fees  and  disbursements  to  1,625^.  An 
award  of  130Z.  obtained  by  the  jjilot  and  lOOl.hy 
boatmen  in  separate  actions  in  respect  oi  the 
same  salvage  operations  brought  the  total  salvage 
claims  up  to  1,730^.,  which  more  than  absorbed 
the  whole  proceeds.  On  motion  by  the  ilefeu- 
dants  to  vary  the  decree  by  reducing  the  award 
of  1,500?.  : — Held,  that  the  application  must  be 
refused,  a.s  the  defendants  had  allowed  tlie  court 
to  proceed  to  award  salvage  upon  the  basis  of 
the  appraisement  without  taking  any  exception 
at  the  time,  and,  beyond  the  dillereiice  between 
the  appraised  value  and  the  sum  realised  by  the 
«ale,  there  was  nothing  to  indicate  that  the 
appraisement  did  not  fairly  rcjjrcsent  the  value 
at  the  time  and  place  when  the  property  was 
brought  into  safety.  The  Gcorg,  [1894]  V.  330  ; 
71  L.  T.  22  ;  7  Asp.  M.  C.  470. 

Valuation  of  Salved  Property  made  Abroad — 
•Court  unwilling  to  open. J — The  court  is  un- 
willing to  disturb  a  valuation  of  the  salved 
])roperty  made  by  ar])itrafion  abroad  by  agree- 
ment between  the  foreign  consignees  and  the 
«alvors.  The  Sir  Francis  Burton,  2  Hag.  Adm. 
156. 

Where  no  application  is  made  in  the  court 


below  for  a  commission  of  appraisement,  the 
court  of  appeal  will  not  admit  affidavits  directed 
to  shew  that  the  value  of  the  salved  property 
was  greater  than  supposed  in  the  court  below. 
The  Endeavour,  Colby  v.  Watson,  6  Moore,  P.  C. 
334  ;  6  Not.  of  Cas.  27— P.  C. 

Consideration  of  Kisk.]  —  In  awarding  the 
amount  for  salvage  services  well  performed,  the 
court  holds  the  shortness  of  the  duration  of  such 
services  as  an  element  of  mcritoriousness  ;  and 
where  the  amount  of  property  salved  is  very 
large,  the  court  will  not  take  advantage  of  the 
extent  of  such  amount  further  than  to  give  a 
liberal  reward,  according  to  mcritoriousness  of 
the  services  actuality  performed.  The  United 
Kingdom  v.  The  Syrian,  14  L.  T.  883.  And  see 
The  Werra,  infra,  col.  G37. 

In  estimating  the  value  of  salvage  services, 
circumstances,  among  others,  to  be  considered 
by  the  court  are,  the  degree  of  danger  to  which 
the  vessel  was  exposed,  and  from  which  she  was 
rescued  by  the  salvors,  the  mode  in  which  the 
services  of  the  salvors  were  applied,  and  the  risk 
incurred  by  the  salvors  in  rendering  those  ser- 
vices. The  Chetah,  38  L.  J.,  Adm.'l  ;  L.  R.  2 
P.  C.  205  ;  5  Moore,  P,  C.  (n.s.)  278  ;  19  L.  T.  G21. 
—P.O. 

In  estimating  salvage  reward  to  the  owners  of 
the  salving  vessels,  the  circumstances  that  the 
salving  vessel  deviating  from  her  course  might 
have  vitialetl  the  insurance,  the  possibility  of 
being  answerable  to  the  owners  of  the  cargo  for 
such  deviation,  and  the  exposure  to  danger  of 
the  salving  ship,  in  rendering  salvage  services, 
are  elements  to  be  taken  into  consideration. 
The  Sirltidph  Ahercromhie,  4  Moore,  P.  C.  (N.s.) 
374  ;  L.  R.  1  P.  C.  454. 

Where  no  sjjecial  risk  has  been  incurred  b.v 
the  salvors,  salvage  reward  is  allotted  upon  a 
calculation  of  a  fair  remuneration  for  time  and 
trouble  to  the  owners  of  the  salving  vessel  and 
to  each  hand  engaged.  The  Otto  Hermann,  33 
L.  J.,  Adm.  189. 

Where  there  is  danger  to  the  salvors,  the  ri.sk 
of  life  receives  the  greatest  remuneration.     Ih. 

A  lower  scale  of  remuneration  is  given  where 
the  vessel  salved  is  not  one  of  present  danger, 
but  a  case  of  urgency.     Ih. 

The  lowest  where,  a  vessel  being  disabled  from 
])roceeding.  as  in  the  ca.se  of  a  steam  vessel  in 
want  of  fuel,  there  is  a  possible  contingency  of 
serious  conseijuences.     Ih. 

In  all  ca.seB,  the  value  of  the  ve.ssel  salving  is 
regarded,  and  to  whatever  remuneration  is  given 
must  be  added  a  sum  to  meet  any  damage  slie 
sustains.     Ih. 

Great   Danger  incurred  by   Salvors.) — 

Salvage  services  of  a  iiighly  meritorious  character 
having  been  performed  by  salvors,  in  saving  the 
lives  of  the  crew,  and  the  ship  and  cargo  having 
been  valued  at  l(i,(i()0/.,  the  admiralty  court 
awardc<l  1,(JOO/.  as  salvage  for  sucli  services: — 
Held,  that  the  sum  was  insufficient,  and  the 
remuneration  increased  to  2,000?.,  in  considera- 
tion of  the  great  danger  the  salvors  incurred,  anfl 
of  the  fact  of  saving  of  lives,  ami  the  valueof  the 
ship  and  cargo.  The  Glenduror,  Armild  v.  Cowic, 
L.  R.  3  P.  C.  589  ;  24  L.  T.  499  ;  1  Asp.  M.  C.  31. 

Steamships— Time  and  Expense.] — Where  a 

steamshi])  ^oes  out  of  port  for  the  puri)Osc  of 
rendering  salvage  service  to  the  vessel  in  distress, 
the  time  and  expense  incurred  in  reaching  her  is 
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to  be  taken  into  account  in  fixing  the  award. 
The  Graces,  2  AV.  Kob.  294. 

Steamships  —  Liberal  Awards  to.] — Steam 
vessels  are  inijiortant  ao-ents  in  salvage  services, 
and  their  owners  will  be  adequately  rewarded. 
The  Spirit  of  the  Aqe,  Swabey,  286.  Of.,  The 
Baihes,  1  Hag.  Adm.  246  ;  The  Earl  Grey,  3  Hag. 
Adm.  363  ;  The  Martin  Luther,  Swabey,  287  ; 
The  London  Merchant,  3  Hag.  Adm.  304  ;  The 
Mia  Condanee,  in  L.  J.,  Adm.  191  ;  The  Santi- 
pore,  1  Spinks,  231  ;  The  Medora,  5  Not.  of  Gas. 
156  ;   The  General  Palmer,  5  Not.  of  Gas.  159,  n. 

The  capability  of  steamers  to  perform  services 
with  greater  rapidity  and  certainty  entitles  them 
as  salvors  to  a  higher  scale  of  reward.  The  Otto 
Hermann,  33  L.^'  J.,  Adm.  189.  See  also  The 
Palmyra,  25  L.  T.  884  ;  1  Asp.  M.  C.  182. 

Liberal     Awards    generally — Public    Policy 

of.] — The  interests  of  commerce  and  public  policy 
require  that  liberal  rewards  should  be  given  to 
salvors.  The  Sarah,  1  G.  Eob.  313,  n.  S.  P., 
The  William  Becltford,  3  C.  Eob.  355. 

Against     Passenger     Ships.]  —  Liberal 

awards  are  given  against  great  passenger  and 
mail  steamship  companies.  The  London  Mer- 
chant, 3  Hag.  Adm.  394  ;  The  Ar dine aple,  3  Hag. 
Adm.  151. 

Nautical  Skill.] — Salvage  award  is  estimated 
upon  the  consideration  that  nautical  skill  en- 
hances the  value  of  manual  labour.  The  Dnhe 
of  Clarence,  1  W.  Eob.  346. 

Loss  of  possible  Earnings.] — The  loss  of  pos- 
sible profit  of  fishing  boats  is  not  to  be  included 
in  an  award  of  salvage  for  services  rendered  by 
them.  The  Nieolai  Heinrich,  17  Jur.  329.  S.  P., 
The  Louisa,  3  W.  Rob.  99.  And  see  The  Sunni- 
side,  infra. 

A  specific  sum  (1,000Z.)  awarded  for  loss  of  a 
sealing  voyage  incurred  by  the  salvors.  The 
Salacia,  2  Hag.  Adm.  262. 

Salving  and  Salved  Ships  associated.] — Where 
the  salving  and  salved  ships  are  associated  in  a 
voyage  in  a  common  interest,  a  lesser  amount  of 
salvage  is  awarded  than  where  the  ships  are 
wholly  independent  of  each  other  and  the  salvage 
accidental.     The  Trelawney,  4  G.  Eob.  223,  228. 

Sum  accepted  by  other  Salvors  immaterial.] — 

The  amount  at  which  other  salvors  have  esti- 
mated their  services  is  immaterial.  The  Antelope, 
27  L.  T.  663  ;  1  Asp.  M.  G.  477. 

Damage  to  Salvor.  —  If  a  vessel  rendering 
salvage  services  is  damaged  without  negligence 
on  her  own  part,  she  is  entitled  to  recover  the 
damage  and  demurrage  during  repairs  from  the 
salved  vessel.  The  3Iud  Hopper,  40  L.  T.  462  ; 
4  Asp.  M.  G.  403. 

Where  the  salvors'  vessel  is  injured  or  lost 
whilst  engaged  in  the  salvage  service,  the  pre- 
sumption is  that  the  injury  or  loss  was  caused 
by  the  necessities  of  the  serviae,  and  the  burden 
of  proof  is  on  the  parties  alleging  that  the  loss 
was  caused  by  the  default  of  the  salvors.  The 
Thomas  Blytli,  Lush.  16. 

Where  the  property  saved  is  ample,  losses 
voluntarily  incurred  by  the  salvor  should  be 
transferred  to  the  owner  of  the  property  saved, 
and  in  addition  the  salvor  should  receive  a  com- 


pensation for  his  exertions  and  for  the  risk  he 
runs  of  not  receiving  any  compensation  in  the 
event  of  his  services  proving  ineft'ectual.  The 
De  Hay.  Bird  v.  Gihh,  52  L.  J.,  P.  G.  57  ;  8  App. 
Gas.  599  ;  49  L.  T.  414  ;  5  Asp.  M.  G.  156— P.  G 
The  losses  should  be  ascertained  with  precision, 
where  practicable,  but  in  that  case  the  salvagfs. 
remuneration  added  thereto  should  be  fixed  on 
a  more  moderate  scale  than  where  the  losses- 
cannot  be  fixed  with  precision.     Ih. 

In  an  action  for  salvage,  evidence  of  the  loss 
of  earnings  by  and  of  the  costs  of  repairing 
damage  done  to  the  salving  vessel  in  consequence 
of  rendering  salvage  services  is  admissible.  These 
snms  are  only  to  be  regarded  as  elements  for  con- 
siderationin  estimating  the  amount  of  the  salvage 
reward,  and  are  not  to  be  considered  as  fixed 
amounts  to  be  awarded  to  the  salvors  in  respect 
of  these  matters.  The  Sunniside.  52  L.  J.,  Adm.  76 ; 
8  P.  D.  137  ;  49  L.  T.  401  ;  31  W.  E.  859  ;  5  Asp. 
M.  G.  140. 

In  an  action  of  salvage,  in  which  the  value  of 
the  salving  steamer  was  85,000Z.,  and  of  he> 
cargo  and  freight  104,047Z.,  and  of  the  salve(^ 
steamer  90,000L,  and  of  her  cargo  and  freight 
89,535Z.,  the  court  awarded  4,500Z.  to  the  owners. 
500Z.  to  the  master,  and  1,500Z.  to  the  crew, 
During  the  hearing  the  owners  tendered  evi- 
dence of  the  particular  injuries  to  their  steamer 
caused  by  the  performance  of  the  services,  of 
the  costs  of  the  repairs,  and  of  the  pecuniary 
loss  caused  by  the  detention  of  their  steamei 
whilst  such  repairs  were  being  executed  :  the. 
coui't  refused  to  receive  this  evidence,  or  to 
refer  it  to  the  registrar  and  merchants  to  assess 
the  amount  of  such  costs  and  losses  : — Held,  on 
appeal,  that  the  judge  of  the  admiralty  court 
is  not  bound  ex  debito  justitise  to  admit  such 
evidence  or  to  decree  in  terms  that  a  specific  and 
ascertained  amount  shall  be  paid  to  salvors  in 
respect  of  damages  or  costs  caused  by  rendering 
salvage  services,  for  he  is  not  bound  always  to- 
award  a  sum  sufficient  to  indemnify  a  salvor. 
But  the  judge  may,  in  his  discretion,  receive 
such  evidence,  and  may,  if  it  be  proper,  under 
the  circumstances,  include  an  amount  in  respect 
of  damages  in  his  award.  Having  regard  to  the 
large  value  in  the  present  case,  the  decree  should 
be  varied  by  awarding  l.OOOZ.  to  the  shipowners 
for  the  actual  services  rendered,  and  by  referring 
the  costs  of  repairs  to,  and  of  the  detention  of 
the  salvor's  steamer,  to  be  ascertained  by  the 
registrar  and  merchants,  unless  the  appellants, 
were  willing  that  the  decree  of  the  court  below 
should  stand.  The  City  of  Chester,  53  L.  J.,  Adm. 
90  ;  9  P.  D.  182  ;  51  L.  T.  485  ;  33  W.  E.  104  ; 
5  Asp.  M.  G.  311.— G.  A. 

Loss  of  Information  leading  to  Profitable 
Employment.] — A  paragraph  in  a  statement  of 
claim  for  salvage,  stating  that  by  rendering  the 
salvage  service,  the  salving  vessel  had  been  pre- 
vented from  obtaining  information  which  would 
have  resulted  in  profitable  employment,  ordered 
to  be  struck  out,  as  relating  to  matters  which 
the  court  could  not  take  into  consideration  in 
estimating  the  value  of  the  services.  The  Cylele, 
47  L.  J.,  Adm.  86  ;  3  P.  D.  8  ;  37  L.  T.  773  ;  26. 
W.  E.  345  ;  3  Asp.  M.  0.  532— C.  A. 

Excessive  Claim.] — Where  a  steamship,  dis- 
abled by  the  breaking  of  her  crank-shaft,  was. 
towed  a  distance  of  about  thirty  miles  without 
danger  or  risk  by  another  steamship  belonging  to- 
the  same  owners  as    the  disabled   vessel,  and 
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fifteen  of  the  crew  of  the  towing  vessel  instituted 
a  salvage  action  in  the  sum  of  5,000L  against  the 
vessel  towed,  and  arrested  the  vessel,  cargo  and 
freight  therein,  the  court  held  such  services  to 
be  salvage  services,  but  of  so  slight  a  character 
that  on  a  value  of  105,o00Z.  it  awarded  \ol.,  and 
ordered  the  salvors  to  pay  all  the  costs  of  the 
action,  expressing  disapprobation  both  at  the 
institution  of  the  action  in  the  high  court,  and 
at  the  an-est  of  the  vessel  for  such  an  amount. 
The  A(iamemnon.  -iS  L.  T.  880  ;  5  Asp.  M.  C.  t>2. 

8,00bZ.  claimed,  COOZ.  awarded.  Evil  conse- 
quences of  excessive  demands  insisted  upon. 
The  Mmrod,  14  Jur.  942. 

5,000Z.  claimed,  lol.  awarded.  See  The  Aga- 
memnon, supra. 

Value  of  Property — Perils  of  Salving  Ship — 
Possibility  of  Assistance — Character  of  Service.] 
— In  estimating  the  amount  of  a  salvage  remu- 
neration the  court  takes  into  consideration,  first, 
the  value  of  the  property  saved,  and  nest  the 
actual  perils  from  which  it  has  been  saved.  In 
considering  the  perils,  the  possibility  of  assist- 
ance being  rendered  to  the  vessel  in  peril  must 
be  taken  to  lessen  the  amount  to  be  awarded. 
The  value  of  the  salving  ship  will  not  substan- 
tially aiiect  the  amount  of  the  reward,  but  the 
length  of  time  to  which  she  is  exposed  to  addi- 
tional risks  is  a  material  element  for  considera- 
tion. The  Wcn-a,  .50  L.  J.,  Adm.  53  ;  12  P.  D.  52  ; 
56  L.  T.  580  ;  35  W.  R.  552  ;  6  Asp.  M.  C.  115. 

Loss  to  Salvors.] — Where  salvage  services  have 
occasioned  the  salvors  serious  pecuniary  loss,  and 
where  tiie  value  of  the  ship  and  cargo  saved  is 
ample  not  only  to  defray  loss  sustained  by  a 
salvor,  in  addition  to  a  proper  sum  for  the  master 
and  crew,  but  also  to  leave  a  substantial  surplus 
for  the  owner  of  the  property  saved,  the  salvor 
should  be  remunerated  where  possible  with  a  sum 
sufficient  to  reward  him  for  the  risk  and  labour, 
and  to  cover  damages  and  expenses  incurred 
through  rendering  the  service,  and  evidence  of 
the  damages  and  expenses  ought  to  be  received 
by  the  judge,  so  that  they  may  be  ascertained 
vrith  pi-ccision.  Per  Baggallay  and  Lindley, 
L.J  J.     The  City  of  Chester,  infra. 

Where  the  property  saved  is  ample,  losses 
voluntarily  incurred  by  the  salvor  should  be 
transferred  to  the  owner  of  the  property  saved, 
and  in  addition  the  salvor  should  receive  a  com- 
pensation for  his  exertions  and  for  the  risk  lie 
runs  of  not  receiving  any  compensation  in  the 
event  of  his  services  proving  ineffectual.  The 
I)e  nay,  Jiird  v.  Gihh,  52  L.  J.,  P.  C.  57  ;  8  App. 
Cas.  55y  ;  49  L.  T.  414  ;  5  Asp.  M.  C.  156— P.  C. 

The  losses  should  be  ascertained  with  i)rccision 
where  practicaljle,  but  in  that  case  the  salvage 
remuneration  added  thereto  should  )>c  fixed  on  a 
more  moderate  scale  than  where  the  losses  cannot 
be  fixed  with  jirecision.     lb. 

Bepairs  Ordered  by  Salvors.] — Repairs  to  a 

Halved  vessel,  ordereil  by  the  salvors,  for  which 
the  shipwright  has  a  lien,  will  not  be  flcalt  with 
by  the  court  in  a  salvage  suit.  77/r  Jlni/iyir,  2 
Hag.  Adm.  42. 

Different  Rates  of  Salvage  for  Ship  and 
Cargo — Specific  Parts  of  Cargo.] — An  award  of 
<lifi'urent  rates  of  salvage  fur  sliip  an<l  difFerenf 
jiarts  of  the  cargo  is  unusual  and  inconvenient. 
aiKl  will  not  be  made ;  nor  is  it  now  the  practice 
to  award  specific  parts  of  the  cargo.  The  VcMa, 
2  Hag.  Adm.  189. 


Saving  of  Life  enhances  Award.] — In  esti- 
mating the  value  cf  salvage  services  the  court 
will  be  guideil  above  all  by  the  consideration  of 
whether  there  was  danger  to  life.  The  Thomas 
Flelden,  32  L.  J.,  Adm.  61.  Ami  see  6,  Life 
Salvage,  supra. 

Award  Affected  by  Misconduct.] — See  4,  Mis- 
conduct. OK  NVaxt  of  Skill,  supra,  cols. 
599  et  seq. 

b.  Amounts  Awarded. 

Amounts  Awarded.] — A  sum  of  AOOl.  was 
decreed,  in  pursuance  of  an  agreement  for  that 
sum,  for  salvage  service  to  ship,  cargo  and  freight. 
The  value  of  ship  and  freight  only  were  then 
known.  Afterwards  the  owners  of  the  cargo  were 
proceeded  against,  and  offered  to  pay  their  pro- 
portion of  the  400Z.  upon  the  net  proceeds  of  cargo  : 
— Held,  in  ascertaining  nett  value  of  the  cargo, 
that  2  J  per  cent,  discount,  and  certain  other  items 
sworn  to  be  accustomed  charges,  might  be 
deducted,  but  not  a  gratuity  of  5Z.  bs.  to  the 
master,  and  that  costs  of  the  original  proceedings 
must  be  borne  by  the  owners  of  the  cargo  pro- 
portionably  with  the  owners  of  the  ship,  though 
the  former  were  not  before  the  court  when  the 
decree  was  made.  The  Peace,  Swabey,  115  ;  4 
W.  K.  635. 

A  collier  steamer  of  the  value  of  5,000Z.,  bound 
from  Newcastle  to  Seville  with  a  cargo,  fell  in, 
in  the  English  Channel,  with  a  large  American 
ship,  totally  disabled  by  tempest.  A  boat,  at 
great  peril,  was  sent  on  board,  and  the  vessel 
taken  in  tow,  and  brought  safely  into  Portland. 
The  value  of  the  property  saved  was  52,000Z. 
The  court  awarded  to  the  salvors  2,800Z. — 1,500/. 
to  the  owners,  500Z.  to  the  master,  800/.  to  the 
crew,  and  double  shares  to  the  seamen  who 
boarded  in  the  boat.  The  St.  Nicholas,  Lush. 
29. 

The  "  Grenada,"  084  tons  register,  bound  from 
Singapore  to  Liverpool,  with  a  general  cargo,  fell 
in,  when  about  four  days'  sail  from  Chili,  with 
the  barque  "  Golondrina,""  475  tons  register,  laden 
with  a  cargo  of  copper  regulus,  bound  from 
Chanaval,  in  Chili,  for  Swansea,  and  in  distress, 
her  first  and  second  )nate  having  deserted  her 
previously  to  her  departure  from  Chanaval,  and 
her  master  having  jumiied  overboard  in  u 
deranged  state  of  mind  fmm  drinking.  At  the; 
request  of  the  crew  of  the  banpie,  the  master  of 
the  "Grenada"  put  on  Ixiard  her  hissocund  mate, 
who,  after  great  dilliculty,  brought  the  barque 
safely  into  Swansea.  The  value  of  the  jiroperty 
saved  amounted  to  2('..(i()0/.  The  court  awarded 
to  the  salvors  1,800/.— l,0()(lZ.  to  the  owners.  3n(i/. 
to  the  second  mate,  200/.  to  the  m.astcr,aud  MMl. 
to  the  crew,  to  be  distributed  acconhng  to  their 
ratings.     Thr  (lolomlriua,  L.  U.  I  .\.  ^  Iv  331. 

Salvage  services  were  rendered  by  foursleanicrs  ; 
one  had  come  into  collision  with  the  vessel  salved, 
anil  was  found  to  blame,  an<l  she  rendered  the 
princiiial  services.  The  value  of  the  property 
salved  was  22,200/. :— Hel<l,  that  the  three  vessels 
not  to  blame  were  entitled  to  reward.  And  the 
court  awarded  3l(t/.  The  (ilniyaher,  41  L.  J., 
Adm.  84  ;  L.  R.  3  A.  &  E.  534  ;  27  L.  T.  386  ;  21 
W.  R.  108.  , 

Twenty-five  men,  the  crews  of  four  boats,  savcf I 
the  lives  of  ten  men,  and  gave  information  to  a 
steamboat,  which  rescued  others.  Th(,-  services 
lasted  alx)Ut  four  hours,  and  were  attende<l  with 
much  danger.     Part  of  the  cargo,  of  the  value  of 
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40.000?.,  bavine:  hpcn  afterwards  recovered,  the 
court  awarded  the  salvors  of  life  .500Z.  SchiUcf, 
Cargo  ex,  2  P.  1).  lio  ;  36  L. T.  714  ;  3  Asp.  M.  C. 
226  ;  3  Asp.  M.  C.  439— C.  A. 

In  a  most  meritorious  case  of  salvage,  where  a 
steamship  which  had  got  aground  on  the  shore 
of  the  Eed  Sea,  ninety -five  miles  from  Suez,  in 
such  a  position  that  without  help  she  must  before 
many  hours  had  elapsed  have  been  lost  with  all 
hands  on  board  her,  was  towed  off  the  shore  and 
to  within  a  few  miles  of  Suez  by  another  steam- 
ship, the  court,  on  a  value  of  62,000Z.,  awarded 
to  the  salvors  6,000Z.  The.  Lancaster,  9  P.  D.  14  ; 
49  L.  T.  705  ;  36  W.  R.  608  :  5  Asp.  M.  C.  58— C.  A. 

In  case  of  a  salvage,  where  the  services  mainly 
consisted  in  towing  a  large  steamer,  disabled  in 
her  machinery,  in  the  Atlantic  Ocean,  in  the 
winter,  for  six  and  a  half  days  into  safety  at 
Halifax,  the  value  of  the  salved  vessel,  her  cargo 
and  freight  being  90,OOOZ.,  and  the  owners  of  the 
salving  vessel  having  incurred  expenses  in  conse- 
quence of  deviation  and  delay,  the  court  made  a 
salvage  award  of  5,350Z.,  awarding  to  the  owners 
of  the  salving  vessel  4,225Z.,  to  her  master  375/.,  and 
to  her  crew  750Z.  The  Udenmore,  [1893]  P.  79  ; 
1  E.  574  ;  69  L.  T.  230  ;  41 W.  R.  654  ;  7  Asp.  M.  C. 
334. 

A  vessel  having  got  ashore  on  the  Parkin  rock, 
in  the  Red  Sea,  her  master  and  part  of  the  crew 
proceeded  to  Aden  for  assistance.  During  their 
absence  the  crew  left  on  board  were  driven  away 
by  Arab  wreckers,  but  the  vessel  was  never  per- 
manently abandoned.  Three  steamers  rendered 
valuable  services  to  the  vessel,  and  finally  suc- 
ceeded in  getting  her  ofE  the  rocks  and  saving 
part  of  her  cargo.  The  value  of  the  vessel  for  the 
pui'poses  of  the  action  was  taken  to  be  3,750Z. 
The  court  awarded  2,000Z.  as  salvage.  The  Erato, 
57  L.  J.,  P.  107  ;  13  P.  D.  163  ;  59  L.  T.  840  ;  6 
Asp.  M.  C.  334. 

The  value  of  the  property  salved  was  12,663Z., 
and  the  total  award  made  by  the  court  for  salvage 
was  4,200Z.     The  Killeena,  supra,  col.  630. 

A  mail  steamer  lost  her  propeller.  1,200Z. 
awarded  for  towing  her  to  Malta.  The  Ullora, 
Lush.  550. 

A  ship  worth,  with  cargo,  13,400?..  struck  on 
the  Goodwins  and  came  off  leaking  badly.  She 
was  assisted  to  Sheerness  by  two  luggers,  fourteen 
men  pumping,  and  arrived  with  nine  feet  of  water 
in  her.  4.001.  awarded  and  the  hire  of  two  tugs. 
The  Jan  Hendrxch,  1  Spinks,  181. 

oOOl.  awarded  for  towing  property  worth 
40,000?.  off  a  mud  bank  off  Sumatra ;  no  risk. 
The  Rajasthan,  Swabey,  171. 

A  vessel  was  sunk  at  the  mouth  of  the  Thames 
with  brandy  on  board.  After  great  expense 
(2,300?.)  and  labour  she  was  partly  raised,  and 
brandy  worth  14,352?,  recovered.  9,000?.  was 
awarded  to  the  salvors.  The  Jubilee,  3  Hag.  Adm. 
43,  n. 

A  steamship  bound  to  England  fell  in  with 
another  disabled  in  the  Bay  of  Biscay.  She  towed 
the  latter  into  Plymouth.  The  value  salved  was 
4,060?.  Tender  of  800?  upheld  with  costs.  The 
Paris,  1  Spinks,  289. 

400?.  awarded  for  getting  a  ship  and  cargo 
worth  17,337?.  off  the  rocks,  near  Holyhead,  by 
thirty-four  hands  and  a  pilot  laying  out  anchors. 
The  Persia,  1  Spinks,  166. 

Tender  of  50?.  to  three  smacks  for  piloting  a 
ship  out  of  the  sands  at  the  mouth  of  the  Thames 
to  the  Nore  upheld.  The  Funchal,  3  Hag.  Adm. 
S86,  n. 

A  smack  awarded  100?.  for  salvage,  though  she 


did  little  or  no  good,  the  real  salvage  being  \^cv- 
formed  by  others.  2'he  Albion,  3  Hag.  Adm. 
234. 

A  salvage  service  by  smacks  towing  for  five 
days  :  about  one-fourth  (1,100?.)  of  the  value 
(4,600?.)  awarded.  The  Albion,  3  Hag.  Adm. 
254. 

A  vessel  supplying  her  mate  to  another  in 
distress,  her  master  having  been  drowned,  awarded 
1,000?.  ;  the  mate  having  been  satisfied.  The 
Janet  3Htchell,  Swabey,  111. 

Salvage  of  a  steamship  worth  75,000?.,  with  her 
shaft  broken  in  the  Red  Sea,  by  towing  her  for 
ten  days.  4,000?.  awarded  ;  3,000?.  of  which  was 
awarded  to  the  owners  of  the  salving  steamship. 
The  Kenmure  Castle,  7  P.  D.  47  ;  47  L.  T.  661 ; 
30  W.  R.  708  ;  5  Asp.  M.  C.  27. 

Towing  a  dismasted  vessel  from  off  Ushant  to 
Plymouth,  value  12,000?.  1,500?.  awarded— 600?. 
to  owners,  400?.  to  master,  500?.  to  crew.  The 
Martin  Luther,  Swabey,  287. 

Tender  of  twenty  guineas  to  a  pilot  and  six  men 
for  taking  a  ship  ashore  off  Haslar  into  Portsmouth 
overruled,  and  eighty  guineas  awarded.  The 
Kiculas  Wltzcn,  3  Hag.  Adm.  369. 

Treasure  to  the  amountof  150,000?.  salved  with 
difficulty  by  a  king's  ship  from  another  king's 
ship  sunk  and  abandoned.  Award,  29,000?.  for 
salvage  and  the  expenses  of  the  salving  ship 
during  the  service.  The  Thetis,  2  Knapp,  390 — 
P.  C.     See  S.  C,  3  Hag.  Adm.  14,  98,  228. 

Ship  ashoi'e  on  the  coast  of  Ireland  worth,  with 
cargo,  3,960?.  Award  to  coastguard  officer  and 
boat's  crew  who  boarded  the  ship  with  some  peril, 
120?.  ;  to  owners  and  crew  of  steamship  that 
towed  her  to  Cork,  330?.  The  Hebe,  7  Not.  of 
Gas.  Suppl.  i. 

A  steamship  towing  another  (value  21,000?.) 
with  propeller  broken,  without  much  risk  or 
difficulty,  into  safety,  awarded  500?.  for  salvage. 
The  Vulcan  v.  Ths  Belin,  9  Ct.  of  Sess.  Gas. 
(4th  ser.)  1057. 

Capture  from    Enemy   by  Non-commissioned 

Captors.] — See  The  Haase,  infra,  col.  950. 

10?.  awarded  to  a  boat  for  helping  to  pass  a 
hawser  from  a  ship  ashore  on  a  rock  to  a  steam- 
tug.  Walker  Y.  North  of  Scotland  Steam  Navi- 
gation Co.,  19  Gt.  of  Sess.  Gas.  (4th  ser.)  386. 

A  fire  broke  out  on  board  a  vessel  which  was 
lying  alongside  a  jetty  at  the  entrance  to  a  dock. 
The  vessel  was  under  repairs,  with  no  steam  up, 
and  had  no  one  but  her  master  and  a  watchman 
on  board.  At  the  request  of  her  master  a  steam- 
ship, which  had  just  arrived,  hove  alongside,  and, 
getting  her  hose  on  board  the  burning  vessel, 
extinguished  the  fire,  which,  if  it  had  remained 
unchecked,  would  have  caused  very  serious 
damage.  The  services  were  such  as  might  have 
been  rendered  by  a  fire  engine  on  shore.  The 
value  of  the  salved  vessel  was  9,500?.  The  defen- 
dants tendered  200?.  The  court  upheld  the 
tender,  being  of  opinion  that  the  services  were 
not  of  such  a  character  as  to  require  that  the 
award  should  be  assessed  upon  the  same  liberal 
principles  as  obtain  in  the  ordinary  cases  of  sea 
salvage  rendered  by  one  ship  to  another.  The 
City  of  Newcastle,  71  L.  T.  848  :  7  Asp.  M.  C.  546. 

A  ship  and  cargo  worth  12,000?.,  towed  from  a 
dangerous  position  on  the  East  Hoyle  bank  to 
Hoylake  in  three  hours  by  a  tug  or  salving  steam- 
ship worth  4,000?., awarded  1,000?.  Tlie  Traveller, 
3  Hag.  Adm.  370. 

A  steamship  awarded  5,000?.  for  pulling  another, 
worth  40,000?.,  off  a  mud-bank  (Sumatra  Bank) 
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in  a  position  of  danger,  but  with  no  dnncrer,  and 
<lelay  of  a  few  houi-s,  to  herself 
ijwabey,  171. 

A  moiety  allotted  to  the  master  and  sole  owner. 
Ih. 

The  master  and  a  boat's  crew,  at  great  risk  to 
themselves,  rowed  to  a  dismasted  vessel  with 
some  of  her  crew  sick.  They  rigged  a  jury-mast, 
iind,  with  their  ship,  a  whaler,  towed  her  for  six 
<lays  to  Plymouth.  Value,  7,000Z.  Award,  1,200Z. ; 
700Z.  to  owners,  2001.  to  master,  2UZ.  to  each  boat- 
man, and  the  rest  to  the  crew  according  to  their 
shares  in  the  voyage.     The  Jane,  2  Hag,  Adm.  ooS. 

Two-thirds  of  the  property  awarded  where  the 
vessel  sank  after  being  got  off  the  rocks  by  one 
set  of  salvors,  and  was  afterwards  weighed  and 
Ijrought  into  Harwich,  and  bulhon  on  board 
saved.  The  Jonge  Bastiaan.  5  C.  Rob,  322.  And  see 
The  Longford,  supra,  col.  628  ;  The  Peace,  supra, 
•col.  629. 

A  tubular  craft,  constructed  for  the  purpose  of 
bringing  to  England  Cleopatra's  Needle,  was  aban- 
<loned  in  the  Bay  of  Biscay,  and  next  day  picked 
Tip  and  brought  to  England.  Her  value  being 
-i5,000Z,,  2,000Z,  was  awarded  for  salvage  ;  1,200Z. 
to  owners,  2oOZ,  to  master,  and  the  rest  to  the 
•crew.  The  Cleopatra,  ^llj.  3.,  A<\m.  12;  3  P.  D, 
144. 

c.  Derelict. 


Rule  as  to  Moiety.] — Derelict,  being  sine  spe 
iccuiierandi,  is  distinguishable  from  salvage  in 
the  amount  awarded,  Tlie.  Inca.  Gore  v.  Bethel. 
12  Moore,  P.  C.  18'J  ;  Swabey,  370. 

A  moiety  of  the  value  of  the  vessel  and  cargo, 
in  a  case  of  the  salvage  of  a  derelict,  was  formerly 
the  amount  awarded,  but  tlie  maritime  courts  now 
give  only  such  amount  as  is  fit  and  proper  with 
reference  to  all  the  circumstances  of  the  case, 
having  regard  especially  to  the  value  of  the 
}»roperty  salved.  The  hr'nuVia,  4  Moore,  P,  C, 
<N.s.)  84  ;  L,  11.  1  P.  C,  241  ;  12  Jur.  (x.s.)  o34. 
.S.  P.,  Tlie  Splendid,  12  L.  T.  oS.5.  The  Mincrra, 
y  W.  K.  81— P.  C. 

A  ship  on  a  voyage  fiom  Melbourne  to  London 
fell  in  with  a  derelict  brigantine  220  miles  to 
the  westward  of  the  Lizard,  in  tlie  month  of 
February,  and  put  an  officer  and  tlu'ee  hands  on 
fxiard  her,  who,  under  circumstances  of  great 
<lifficulty  and  danger,  and  after  much  hardsliij), 
brought  her  in  safety  to  Liverpool.  In  a  salvage 
suit  institute<l  on  Ijehalf  of  the  owners,  nia.ster 
iind  crew  of  the  ship,  the  court,  after  directing 
<;.Npense«  incurred  hy  tlie  salvors  to  be  paid  to 
tiicni  out  of  the  proceeds  of  the  salved  property, 
awardwi  more  than  a  moiety  of  the  residue  as 
salvage  reward.  The  Ba.srhe,  42  L.  .L,  A<lni,  71  ; 
L.  It,  4  A.  &  E.  127  ;  22  W.  K,  240. 

Two-fifths,  and  some  additional  sums  to  sub- 
scfjuent  .salvors,  awarded.  The  Queen  Mali,  3 
Hag.  Adm.  242. 

A  moiety  of  a  derelict,  brought  in  with  great 
ri-k  and  courage,  awarded.  The  B.  M.  J/i/l.^, 
3  L.  T.  513. 

A  moiety  of  the  value  awarded  for  salvage  of  a 
derelict.  In  no  case  where  a  claim  has  iK'en 
jfiven  for  a  private  owner  has  more  than  a  moiety 
been  awarded  for  salvage.  L'Usuerance,  1  Dods. 
4G. 

The  ancient  rule  of  awarding  salvors  of  dere- 
lict half  the  value  of  the  piojierty  is  no  longer 
observed  ;  the  amount  of  salvage  in  such  ca-ses 
is  now  in  the  discretion  of  the  court.  The 
Aquila,  1  C.  lU>h.  37. 
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A.  moiety  of  the  value  of  a  derelict,  after  deduc- 
The  BaJa.Man,  tiou  of  expenses  of  salvors  for  a  tug  and  men  to 
bring  her  in,  awarded  to  salvors.  A  person  who 
hired  labourers  to  unload  the  stranded  ship  held 
not  entitled  to  salvage  award,  Ijut  to  remuneration 
for  his  services.     The  Watt,  2  W.  Rob.  70. 

A  moiety  of  the  value  of  a  ship  picked  up 
derelict  awarded  for  salvage  ;  expense  of  appraise- 
ment paid  out  of  the  other  moiety.  The  Britannia, 
3  Hag.  Adm.  153.  Cf.  The  Effort,  3  Hag.  Adm. 
165. 

Derelict  Boiler.]  —  Where  five  men  having 
found  a  tlcrelict  marine  boiler  floating  in  the  sea, 
pulled  it  ashore  and  hauled  it  beyond  high  water, 
the  court,  in  a  default  salvage  action,  out  of  58Z.,  the 
net  proceeds  of  the  said  boiler,  awarded  oOZ.  and 
costs.     Elephant,  Boiler  ex,  64  L.  T.  543. 

See  The  Marh  Lane,  infra. 

What  is  Derelict.]— A  ship  from  which  the 
crew  and  bullion  were  taken,  she  being  in  a  sink- 
ing state,  and  her  crew  refusing  to  stay  by  her, 
treated  as  a  derelict  for  salvage  purposes.  A 
moiety  of  the  value  of  the  bullion  awarded.  The 
Columhia,  3  Hag.  Adm.  428. 

Ship  left  Ashore.] — A  ship  and  cargo  are 

not  necessarily  derelict  because  they  have  been 
left  on  the  Shipwash,  an  off-lying  sand.  Thd 
Barefoot,  14  Jur.  841. 


Recapture.] — A  British  ship,  recaptured 

by  a  man  and  boy  from  her  French  captors, 
claimed  as  derelict  by  a  frigate  that  hadrendcretl 
salvage  service.  One-sixth,  1,00()Z.,  awarded  to 
man  and  boy  ;  500Z,  to  the  king's  ship  : — Held, 
no  derelict.     The  Beaver,  3  C.  Rob.  292. 

Spes  Recuperandi.] — A  vessel  abandoned  by 
her  master  and  crew  on  the  Hasborough  Sands, 
in  fear  of  their  lives,  is  a  derelict.  The  Sarah 
Bell,  4  Kot.  of  Cas.  144. 

For  salvage  purposes  a  ship  may  be  derelict, 
t  hough  expectation  of  recovering  her  is  entertained 
by  her  jieoiile.     The  Genes-see,  12  Jur,  401. 

A  ship  in  great  peril,  and  with  women  ou 
board,  w;\.s  assisted  by  smacks,  but  the  essentiiJ 
l)art  of  the  salvage  service  was  performed  by  a 
steamshi])  that  towed  her  clear  of  the  .sands: — 
Held,  that  the  smacks  were  nevertheless  entitled 
to  a  large  award.     J  h. 

Ship  Abandoned,  and  afterwards  Returned 

to.] — A  ship  with  four  iiiu!  a-liall  fctl  of  walci- in 
her,  an<l  comiiasses  and  seamen's  clothes  taken 
aw.iy,  held  to  be  derelict.  Though  the  master 
and  seamen  returned  to  her,  the  salvors  wore 
enlitleil  to  keep  jiossessiou.  The  Gertrude,  30 
L.  J.,  A.lm,  130, 

Where  the  crew  of  a  ship  that  had  been  in 
collision,  at  the  moment  of  collision  (•liml)e(l  on 
the  other  ship,  thinking  their  own  was  sinking, 
and  the  master  of  the  f)ther  ship  rcfustnl  to  lend 
his  boat  for  them  to  return  to  their  own  ship  : — 
Held,  not  to  l)e  a  case  fif  derelict.  The  C'onnio- 
pnlitan,  (»  Not,  of  Ciis,,  Kuppl.  17. 

Where  during  the  performance  of  salvage 
services  the  ma.sfcr  and  crew  of  the  salvetl  ship 
went  and  remained  on  lK)ard  the  salving  ship, 
which  put  men  on  the  salved  shiji  to  steer  her, 
the  court  refu.scd  to  treat  the  salved  ship  as  a 
derelict  and  award  salvage  on  that  b.asis.  The 
Li  panto,  [1892]  P.  122  ;  66  L.  T.  623;  7  Asp. 
M.  C.  192. 

21 
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Whole  of  ProceeclG  Awardsd.] — The  whole  of 
the  proceeds  of  ;i  ileieliet  of  !<mall  value  awarded 
to  the  salvors,  no  owners  ajipearing.  TIlc  Willlaiii. 
Hamilton.  3  Hag.  Adm.  IGS. 

rroeeeds  of  a  derelict  brought  into  the  Mersey 
by  salvors,  and  sold  as  perishable,  paid  out  upon 
tirst  decree  to  the  salvors.  The  Conccjrtion, 
2  Hag.  Adm.  175.  And  see  The  Britannia, 
supra,  col.  G-t2. 

Amount  of  Award.] — The  value  of  the  property 
salved  was  12.6G3/.,  and  the  total  award  made 
bv  the  court  for  salvage  was  4,200Z.  Tlie  Anna 
Helena,  49  L.  T.  201  ;  5  Asp.  M.  C.  142. 

A  derelict  vessel  was  found  in  the  North 
Atlantic  Ocean,  800  miles  from  land,  in  a 
seriously  damaged  condition,  and  was  navigated 
into  Queenstown  by  salvors,  who  incurred  great 
risk  and  hard-hip  in  rendering  the  service.  The 
value  of  the  derelict  was  5,100Z.  The  couit 
awarded  2,300?.  as  salvage  reward.  The  Craiga. 
b  p.  D.  18G  :  29  W.  R.  44G. 

Where  a  derelict  vessel  and  cargo  of  the  value 
of  I,4o2Z.  were  salved  by  a  steamer,  which,  witli 
her  cargo,  was  of  the  value  of  30,000Z.,  the  vice- 
admiralty  court  awarded  300/.  for  salvage  : — 
Held,  that,  under  the  circumstances,  that  sum 
was  not  sufficient,  and  the  same  increased  to 
450?.  The  Trve  Blve,  P.ipdyanni  v.  Hocquard, 
4  Moore,  P.  C.  (N.s.)  9G  ;  L.  K.  1  P.  C.  250. 

Salvors  having  by  meritorious  services,  ren- 
dered at  the  risk  of  their  lives,  salved  a  derelict 
vessel,  her  cargo  and  freight,  valued  together  at 
750?.,  the  court  awarded  3(>0?.  as  salvage  remu- 
neration.    The  Helie,  4  P.  D.  217. 

A  steamer  laden  with  a  valuable  cargo,  and 
having  passengers  on  board,  fell  in  with  a  dei-e- 
lict  brig  in  the  Bristol  Channel,  and  with  great 
difficulty,  in  spite  of  a  strong  wind  and  heavy 
sea,  succeeded  in  towing  her  into  port.  The 
value  of  the  brig,  together  with  her  cargo  and 
freight,  amounted  to  nearly  2,800?.  The  court 
awarded  900?.  to  the  salvors.  The  Andrina. 
L.  R.  3  A.  &  E.  286  ;  22  L.  T.  488. 

Derelict  ship  and  cargo  worth  15,000?.  picked 
up  by  small  schooner  in  the  Irish  Sea  ;  1,800?. 
salvage  awarded  :  600?.  to  owners  of  schooner, 
400?.  to  master,  250?.  to  mate,  and  rest  to  the 
crew.     The  Caroline,  2  W.  Piob.  124. 

Although  there  is  no  rule  fixing  the  amount 
to  be  awarded  in  cases  of  salvage  of  derelict 
vessels,  the  increased  risk  of  loss  to  the  salved 
property,  the  difficulty  of  boarding  a  derelict 
vessel  without  assistance  from  her  crew,  and  the 
extra  labour  thrown  upon  those  remaining  on 
board  of  the  salving  ship  by  placing  some  hands 
on  board  the  derelict,  are  elements  tending  to 
augment  the  award  in  such  cases.  The  Janet 
Court,  66  L.  J.,  Adm.  34  ;  [1897]  P.  59 ;  76  L.  T. 
172  ;  8  Asp.  M.  C.  223. 

\V  here  a  tug  was  engaged  by  the  crew  of  two 
smacks  to  tow  a  derelict  into  port,  but  through 
the  mistake  of  the  tug  the  vessel  got  aground, 
whereuporr  the  tug  went  in  search  of  assistance, 
and  some  beachmen  took  possession  of  the  vessel 
and  brought  her  into  harbour,  a  liberal  salvage 
was  awarded  to  the  smacksmen.  The  Atlas, 
15  Moore,  P.  C.  329  ;  31  L.  J.,  Adm.  210  ;  8  Jur. 
(N.s.)  753  ;  6  L.  T,  737  ;  10  W.  R.  850. 

A  derelict  was  found  at  sea  by  salvors,  who 
were  incapable  of  performing  the  attempted 
service,  but  remained  by  the  wreck  until  a 
second  set  of  salvors  came  up,  who  dispossessed 
these  first  and  brought  it  into  port.  The  court 
allotted  to  the  first  set  a  sufficient  sum  to  cover 


the  expenses  to  which  they  had  been  put.     The 
Maydalen,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

Abandonment  of  Derelict  by  Salvors — Right- 
to  Kemuneration.]—Tlie  barque  "N."  fell  in  withi 
the  "  K.,"  a  derelict  barque,  in  the  Atlantic,  and 
put  five  hands  on  board  of  her,  who  navigated 
her  for  three  days.  The  "  K."  then  fell  in  with. 
tlie  barcjue  '•  B.,"  and  the  five  hands  on  board  of 
the  "  K."  were,  at  their  own  request,  taken  on 
board  the  ■'  B."  The  "  B."  then  sent  some  of  her 
own  crew  on  board  the  "  K. ,"  and  took  her  in  tow,. 
and  towed  her  till  the  tow-rope  broke,  when  the: 
vessels  parted  company,  and  the  hands  on  board 
thi>  "  K.,"  with  the  assistance  of  the  "L.,"  a, 
steamship  which  they  afterwartls  fell  in  with, 
brought  the  "  K."  into  Falmouth.  In  suits, 
instituted  on  behalf  of  the  masters,  owners  and 
crews  of  tne  "  N.,"  the  "  B.,"  and  the  "  L.,"  the 
court  held,  that  the  masters,  owners  and  crew  of 
thj  "N."  were  not  entitled  to  salvage  reward,, 
buc  awarded  salvage  to  the  remaining  plaintiffs.. 
The  Killeena,  51  L.  .J.,  Adm.  11  :  G  P.  D.  193  •, 
45  L.  T.  621  ;  30  W.  R.  339  ;  4  Asp.  M.  C. 
472. 

Wrongful  Dispossession  of  First  Salvors.] — 
See  The  Kathleen,  supra,  col.  602. 

Derelict  must  be  Brought  into  the  Admiralty.} 

—  See    The   Kimj    v.    Property   dereliet,   supra,,, 
col.  594. 

Apportionment  in  Case  of  Derelict.] — See  The; 
Livietta,  infra,  col.  649. 


d.  Appeal — Reviewing:  Award. 

Insufficient  Award.]  —  The  court  of  appeal 
will  increase  the  amount  of  a  salvage  award,  if 
in  its  opinion,  considering  the  value  of  the- 
property  salved,  and  of  the  salving  vessel,  the- 
award  of  the  court  below  is  insufficient.  Tlie' 
City  of  Berlin,  47  L.  J.,  Adm.  2  ;  2  P.  D.  187  ;. 
37  L.  T.  307  ;  25  W.  R.  793  ;  3  Asp.  M.  C.  491 
— C.  A.     See  also  Tlic  True  Blue,  supra. 

Excessive  Award.]  —  When  the  court  of 
admiralty  had  awarded  an  exceptional  and 
excessive  amount  of  remuneration  solely  from 
regard  to  the  value  of  property  salved,  the 
judicial  committee,  notwithstanding  their  general 
rule  of  non-interference  upon  a  question  of  mere: 
discretion,  reduced  the  amount  by  two-fifths. 
The  Amerique,  L.  R.  6  P.  C.  468  ;  31  L.  T.  854  ;. 
23  W.  R.  488  ;  2  Asp.  M.  C.  460. 

An  aw^ard  of  30,000?.  on  a  value  of  190,000?. 
in  the  case  of  a  derelict  ship  reduced  to  18,000?.,. 
on  the  ground  that  the  award  was  out  of  propor- 
tion to  the  services  rendered.     lb. 

Where  a  judge  had  awarded  3,500?.  for  losses 
and  5,000?.  for  remuneration  (the  property  saved 
being  67,000?.)  :— Held,  that  a  total  of  6,000?. 
was  sufficient.  The  Be  Bay,  Bird  v.  Gihby 
52  L.  J..  P.  C,  57 ;  8  App.  Gas.  559  ;  49  L.  T. 
414— P.  C. 

The  court  of  appeal  is  unwilling  to  interfere 
with  the  judicial  discretion  in  cases  of  salvage, 
where  the  quantum  awarded  is  alone  the  subject 
of  appeal.  Though  there  is  no  precedent  for  the 
reduction  of  an  amount  awarded,  yet  in  principle 
there  can  be  no  difference  between  increasing: 
and  reducing  such  amounts,  both  being  equally 
an  interference  with  judicial  discretion.  And 
the  amount  must  be  reduced  on  appeal  when 
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the  sum  awarded  is  exorbitant  or  manifestly 
excessive.  The  Chetah,  o  Moore,  P,  C.  (x.s.) 
278  ;  38  L.  J.,  Adm.  1  ;  L.  E.  2  P,  C.  205  ;  19 
L.  T.  G21  ;  17  W.  R.  233. 

Therefore,  where  the  judge  of  the  admiralty 
court,  acting  upon  his  own  unassisted  judgment, 
greatly  overrated  the  value  of  the  services  ren- 
dered by  the  salvors  : — Held,  that  the  amount  of 
his  award  must  be  reduced.     Ih. 

Deviation  of  Vessel.]  —  The  court  of  appeal 
will  alter  an  award  of  salvage  made  by  the  court 
below,  where  there  is  reason  to  believe  that  the 
court  below  has  not  taken  into  consideration  the 
circumstance  that  rendering  a  salvage  service  to 
property  alone  constitutes  a  deviation  in  point 
of  law,  however  small  the  deviation  mav  be  in 
point  of  fact.  The  Farnley  Hull,  46  L.  T.  216  ; 
4  Asp.  M.  C.  499— C.  A. 

Discretion.] — In  appeals  as  to  the  quantum  of 
salvage  allowed,  the  court  will  not  interfere  with 
or  moderate  the  amount  awarded  hy  the  admi- 
ralty court,  unless  that  amount  was  exorbitant 
or  excessive,  though  the  court  of  appeal  may  be 
unable  to  affirm  the  principle  on  which  the 
amount  was  assessed,  or  would  have  awarded  a 
less  amount  than  that  awarded  by  the  admiralty 
court.      The  Wohurti  Ahhnj.  21  L.  T.  707— P.  C. 

In  appeals  as  to  the  quantum  awarded,  the 
diflEerence  ought  to  be  very  considerable  (to  the 
extent  of  one-third  at  least)  in  order  to  induce 
the  court  to  interfere  upon  a  question  of  mere 
discretion.  The  Glenduror,  Arnold  v.  Coio'ie, 
L.  R.  3  P.  C.  589  ;  24  L.  T.  499 ;  1  Asp.  M.  C. 
31. 

The  court  of  appeal  will  hesitate  to  interfere 
with  the  decision  of  local  authorities  on  a  ques- 
tion of  salvage,  but  nevertheless  is  bound  to  act 
upon  its  own  judgment  if  it  should  Vje  of  opinion 
that  the  award  is  wholly  inadequate.  The  Mes- 
geru/er,  Swabey,  191. 

The  appellate  court  will  not  disturb  an  award 
of  salvage  on  the  ground  of  the  court  below 
having  awarded  too  large  a  sum,  unless  satisfied, 
beyond  all  doubt,  that  the  judge  has  made  an 
exorbitant  op.timate  of  the  salvage  services.  The 
Fiixilier,  Jil'ujh  v.  S'mip.wn,  3  Moore,  P.  C.  (N.s.) 
51  ;  34  L.  J.,  Adm.  25  ;  II  Jur.  (N.S.)  289;  12 
L.  T.  186;  13  W.  R.  592. 

The  judicial  committee  is  always  reluctant  to 
review  cases  of  salvage,  which  involve  the  exer- 
cise of  the  discretion  of  the  judge  of  the  court, 
but  being  a  final  court  of  appeal,  will,  if  the 
justice  of  the  case  requires  it,  increase  the 
amount.  The  Seindia,  4  Moore,  P.  C.  (N.h.)  H4  ; 
35  L.  J.,  P.  C.  53  ;  L.  R.  I  P.  C.  241  ;  12  Jur. 
(N.s.)  534— P.  C. 

The  court  of  appeal  in  a  disputed  question 
respecting  the  amoimt  of  remuneration  awarded 
for  a  salvage  service,  is  indisposed,  except  it 
app(;ars  that  tlie  judgment  is  clearly  erroneous, 
to  interfere  with  the  compensation  which  the 
court  in  its  discret  ion  has  awarded.  The  Clnrisse, 
12  Moore,  P.  C.  340. 

The  amount  of  comf)ensation  to  be  awarded  is 
in  the  discretion  of  the;  judge  of  the  court  of 
admiralty,  and  the  judicial  committee  will  not 
interfere  with  the  manner  in  whieli  that  discre- 
tion has  been  exercised,  either  by  diminishing  or 
increasing  the  amount  awarded,  except  in  a  case 
of  very  extraordinary  character.  The  Kejdunc, 
Green  v.  Jiaileij,  12  Moore,  P.  C.  346. 

The  court  of  appeal  is  very  unwilling  to 
interfere  with  the  judicial  discretion  exercised 
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by  the  judge  below  with  regard  to  the  amount 
awarded  for  salvage  services,  and  will  not  do  so 
unless  the  sum  awarded  is  other  than  a  reason- 
able remuneration  for  the  services  rendered,  and 
unless  the  difference  is  very  considerable.  The 
E,i{iland,  5  I\Ioore,  P.  C.  (N.s.)  344  ;  38  L.  J., 
Adm.  9  ;  L.  R.  2  P.  C.  253  ;  20  L.  T.  46. 

From  the  Cinque  Ports.] — An  appeal  to  the 
court  of  admiralty  under  1  &:  2  Geo.  4,  c.  76, 
from  an  award  of  the  commissioners  of  the 
cinque  jiorts  in  a  salvage  case,  is  in  the  nature  of 
a  rehearing  rather  than  of  an  appeal,  and  it  is 
obligatory  on  the  court  to  allow  a  restatement 
of  the  case  and  to  admit  fresh  evidence.  The 
court  will,  however,  in  the  exercise  of  its  dis- 
cretion as  to  costs,  discourage  the  giving  of  fresh 
evidence  unwarrantably.     The  Caledonia,  L.  R. 

4  A.  &E.  II,  n.;  17  W.  R.  626. 

Rule  of  Court  of  Appeal.] — Where  a  salvage 
award  is  appealed  against,  the  court  of  appeal 
adheres  to  the  rule  laid  down  in  the  privy 
council,  and  will  not  alter  the  sum  unless  it  has 
been  given  on  wrong  principles,  or  with  a 
misapprehension  of  the  facts,  or  it  is  exorbitant 
and  out  of  reason.  6,000^.  was  awarded  for 
services  rendered  to  a  steamer  which  had  run 
aground  on  a  reef  in  the  Red  Sea,  nearly  five 
miles  from  Suez,  and  which,  owing  to  the  heavy 
sea,  and  the  nature  of  her  position,  was  in 
imminent  peril.  The  services  were  rendered  at 
much  peril  to  the  salving  ship.  The  court  of 
appeal  refused  to  alter  tliis  award,  lite  Lan- 
cuder,  9  P.  D.  14  ;  49  L.  T.  705  ;  36  W.  R.  608  ; 

5  Asp.  M.  C.  174— C.  A. 

The  court  of  appeal  will,  in  a  salvage  action, 
where  it  api)ears  that  the  judge  below  has  mis- 
apprehended the  evidence,  and  consequently 
given  a  wrong  award,  increase  or  diminish  the 
award  as  the  justice  of  the  case  may  require. 
The  Star  of  Pemia,  57  L.  T.  839  ;  6  Asp.  M.  C. 
220— C.  A. 

The  barque  "  Star  of  Persia,"  having  taken 
up  a  foul  bertli  in  bad  weather  in  the  Downs, 
collided  with  anol  lier  barque.  The  tug  "  C."  towetl 
her  clear  alter  an  hour's  towing,  during  which 
time  her  anchor  and  chain  were  slipped.  After 
she  had  been  got  clear  the  tiig  continued  to  tow 
ahead  until  another  anchor  had  lieen  brought 
off  from  the  shore  by  other  salvors,  and  she  was 
ultimately  savcti.  Jler  value  and  that  of  her 
cargo  and  freight  amounted  in  all  to  23,000/. 
The  court,  in  a  salvage  action  ;igaiiist  the  "Star 
of  Persia,"  having  awarded  150/.,  the  court  of 
appeal  held  that  the  evidence  as  to  the  danger 
from  which  the  "Star  of  Persia"  had  been  saved 
had  Ijcen  misapjirehended,  and  increased  the 
award  to  300/.     lb. 

Salvage  remuneration  was  reduecvl  from 
8iI2,0OO  to  ^7,500,  their  lonlshijis  lieing  of 
opinion  that  tlie  difference  bi'lween  the  sum 
awarded  and  that  which  would  l)e  liberal  was  so 
large  a.s  to  reijuire  correction.  The  Ciletidurnr, 
supra,  col.  045,  approved  find  followed.  The 
Tliomax  Allen,  12  App.  Cas.  118  ;  56  L.  T.  285  ; 
«!  Asp.  M.  (!.  99—1'.  (J. 

Where  a  judge  ha'l  awarded  3,f:00/.  for  losses 
and  5.000/.  for  remutu'ration  (th(;  property  saved 
being  67,000/.)  :— Held,  that  a  total  of  6,000/. 
was  sufficient..  The  De  Jimj,  Jiird  v.  Gihb, 
ante,  col.  636.  And  sec  The  City  of  Chester, 
ante,  col.  636. 

When-  the  appeal  is  as  to  the  amount  awarded, 
the  rule  of  the  privy  council  is  similar  to  that 
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of  common  law  courts  in  dealing  with  a  verdict  |  and  crew.     The  Spirit  of  the  Af/e,  Swabey,  286 
as  to  damages,  wliere  the  jury  have  attended  to  |  Cf.  The  Howard,  3  Hag.  Adm.  356,  n. 


the  judge's  direction.  The  Carrier  Dove,  'J, 
Moore,  P.  C.  (N.S.)  243  ;  Br.  &  Lush.  113. 

There  is  no  essential  distinction  between  river 
and  sea  salvage.     1  h. 

In  salvage"  cases  there  is  no  rule  binding  a 
court  of  appeal  not  to  interfere  with  an  award 
unless  the  amount  is  so  large,  or  so  small,  that 
no  reasonable  person  could  fairly  arrive  at  that 
sum  ;  but  the  amount  awarded  will  be  diminished 
or  increased  if,  after  a  careful  consideration  of 
the  facts,  and  after  giving  every  possible  weight 
to  the  view  of  the  judge,  the  court  is  of  opinion 
that  the  amount  is  so  large  as  to  be  unjust  to 
the  owners  of  the  ship  which  has  been  in  distress, 
or  so  small  as  to  be  unjust  to  the  salvors.  Tlis 
Aeeomac,  [1891]  P.  319  ;  66  L.  T.  335  ;  7  Asp. 
M.  C.  153— C.  A. 

The  privy  council  will  not  interfere  with  an 
award  in  a  salvage  case  except  where  the  differ- 
ence between  what  has  been  and  what  ought  to 
have  been  awarded  is  very  considerable.  The 
Clarisse,  Swabey,  129,  134;  12  Moore,  P.  C. 
.■340. 

Award  reduced.] — Salvage  award  reduced  on 
■appeal    from    1,000?.    to    GOOZ.       The    General 
Palmer,  2  Hag.  Adm.  323. 

Award  of  Justices.] — An  award  of  justices  for 
rsalvage  will  not  be  altered  upon  appeal  unless 
.  excessive.      The  Cuba,  Lush.  14  ;   6  Jur.  (n.s.) 
152. 

The  court  is  unwilling  to  disturb  an  award  of 
justices  on  the  mere  ground  of  amount  or  wrong 
apportionment.  The  Vesta,  2  Hag.  Adm.  189. 
Magistrates'  award  of  Ibl.  for  getting  a  barge 
.  ashore  on  the  Nore  Sand  afloat,  and  taking  her 
to  Sheerness,  increased  on  appeal  to  40Z.  The 
Harriett,  Swabey,  218. 

An  agreement  to  pay  8s.  M.  for  salvage 
.  services,  there  being  real  danger  to  the  salvors, 
-  set  aside  as  futile.  ^The  Phantom,  L.  E.  1  A.  &  E. 
^8  ;  12  Jur.  (N.s.)  529  ;  14  W.  E.  774. 


14.  Apportionment. 


In  what  Shares.]— A  ship  built  on  purpose  to 
•  convey  the  obelisk  known  as  Cleopatra's  Needle, 
was,  whilst  laden  with  the  obelisk,  abandoned 
about    ninety    miles    N.E.    of    Ferrol,    on    the 
coast  of  Spain.     A  steamship  discovered  her  and 
lay    by    her    for   a    night,    and    the  next   day 
four  of  her  crew  volunteered  and  went  to  the 
ship,  and 'after  much  diihculty  and  at  consider- 
able risk  succeeded  in  getting  the  rudder  clear 
and  a  hawser  attached.     The  steamship,  after 
towing  her  for  fifty-two  hours,  brought  her  into 
port.     The  court  appraised  the  ship  and  obelisk 
at  25,000Z..  and  awarded  2,000Z.,  and  apportioned 
the  latter' sum  as   follows,   viz.    1,200Z.  to    the 
owners  of  the  steamship,  250Z.  to  her  master,  and 
the  rest  among  the  officers  and  crew  according 
to  their  ratings,  as  follows,  viz.  double  shares  to 
the    chief    officer,   second    engineer    and    other 
volunteers,    and    three    shares    to    the    seamen 
immersed  in  water  while  clearing  the  shackles 
and  towline  ;  the  rest  among  the  others  of  the 
crew.     The  Cleopatra,  47  L.  J.,  Adm.  72  ;  3  P.  D. 
145. 

After  deducting  from  the  award  the  costs  of 
repairs  and  detention  during  repairs,  one  half  of 
the  balance  apportioned  to  the  owner  of  the 
salvine  steamship,  the  other  half  to  the  master 


A  brig  was  driven  out  to  sea  short-handed,  and 
after  she  had  been  eighty  days  at  sea  and  much 
damaged,  with  only  four  men  on  board,  two  of 
them  disabled,  a  ship  placed  on  board  of  her  two 
hands,  who  assisted  in  working  her  till  she  was 
brought,  after  twelve  days,  into  port.  The  brig 
and  her  cargo  were  of  the  value  of  8,174Z. : — 
Held,  that  this  was  a  salvage  service.  An  award 
was  made  of  400?.,  and  it  was  apportioned — to 
the  owners,  50Z. ;  to  the  master,  50Z. ;  to  the 
crew,  lOOZ. ;  to  the  men  placed  on  board  the 
brig,  200?.  The  Charles,  L.  E.  3  A.  &  E.  536  ; 
26  L.  T.  594  ;  21  "W.  E.  13. 

In  apportioning  1,500?.,  where  the  services 
were  mainly  the  personal  exertions  of  the 
master  and  crew  of  a  sailing  vessel,  the  court 
awarded  500?.  to  the  owners,  650?.  to  the  crew, 
and  350?.  to  the  master.  The  Palmyra,  25  L.  T. 
804  ;  1  Asp.  M.  C.  278. 

Special  Eeward  to  Mate.] — Two  Norwegian 
barques,  both  bound  to  England,  fell  in  with 
each  other  on  the  high  seas,  about  3,000  miles 
from  Liverpool ;  one  of  the  barques  was  in  dis- 
tress, her  first  mate  having  died,  and  her  master, 
her  second  mate  and  one  of  the  crew  being  sick 
with  yellow  fever.  The  other  barque  was  short- 
handed,  but  her  mate,  with  the  consent  of  her 
master,  went  on  board  the  distressed  vessel  and 
succeeded  in  navigating  her  to  Liverpool.  During 
the  voyage  the  master,  the  second  mate  and  two 
of  the  crew  died.  On  the  arrival  of  the  vessel  at 
Liverpool  an  action  of  salvage  was  instituted 
against  her.  At  the  hearing  of  the  action,  the 
value  of  the  salved  property  was  taken  at 
5,135?.  13i\  2(1.  The  court  awarded  600?.  to  the 
mate  who  had  gone  on  board  the  distressed  vessel, 
100?.  to  the  owners  of  the  salving  vessel,  50?.  to 
her  master,  and  150?.  amongst  the  remaining 
plaintiffs.  The  ShiUadner,  47  L.  J.,  Adm.  84  ; 
3  P.  D.  24  ;  38  L.  T.  150  ;  3  Asp.  M.  C.  556. 

Special  Reward  to  Master.  ] — Where  3,500?.  had 
been  awarded  for  salvage  services  rendered  by  a 
steamship,  2,000?.  was  awarded  to  the  owners 
and  700?.  to  the  master  for  his  skilful  navigation 
in  dangerous  circumstances,  the  order  of  the 
vice-admiralty  court  of  Bermuda  being  varied. 
I  The  Castlewood,  42  L.  T.  702 ;  4  Asp.  M.  C. 
278— P.  C. 

"Where  the  master  undertakes  the  responsi- 
bility of  deviating  from  his  course,  and  so 
imperilling  his  insurance,  for  the  purpose  of 
rendering  salvage  service,  he  is  entitled  to  con- 
siderable reward.  The  fact  that  a  considerable 
sum  has  been  awarded  to  the  owners  of  the 
salving  vessel  does  not  diminish  the  amount  to 
which  the  master  and  crew  are  entitled.  The 
Aletheia,  13  W.  E.  279. 


Amount  to  Owners.] — In  a  suit  instituted  to 
recover  salvage  reward  in  respect  of  services 
rendered  in  towing  a  disabled  vessel  into  safety, 
the  court  awarded  a  total  sum  of  4,000?.,  of 
which  3,000?.  was  apportioned  to  the  owners. 
The  Kenmure  Castle,  7  P.  D.  47 ;  47  L.  T.  661  ; 
30  W.  E.  708  ;  5  Asp.  M.  C.  27. 

Sailing  Vessel  or  Steamship.]— In  ap- 
portioning salvage  reward  among  the  owners, 
master  and  crew  of  a  sailing  vessel  which  has 
rendered  salvage  services,  the  court  will  not 
allot  to  the  owners  the  same  proportion  of  the 
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reward  as  in  the  case  of  services  rendered  by  a  j  absence  the  crew  left  on  board  were  diiven 
steamship  (usually  one-half),  unless  the  circum- '  away  by  Arab  wreckers,  but  the  vessel  was 
stances  shew  that  the  vessel  itself,  as  where  the  never  permanently  abandoned.  Three  steamers 
services  are  effected  by  steam  power,  was  the  j  rendered  valuable  services  to  the  vessel,  and 
chief  agent  in  effecting  the  salvage.  The  finally  succeeded  in  getting  her  ofE  the  rocks  and 
Palmyra,  25  L.  T.  884  :  1  Asp.  M.  C.  182.  j  saving  part  of  her  cargo.     The  value  of  the  vessel 

The  capability  of  steamers  to  perform  services   for  the  purposes  of  the  action  was  taken  to  be 


with  greater  rapidity  and  certainty  entitles  them 
as  salvors  to  a  higher  scale  of  reward.  The  Otto 
Herman,  33  L.  J.,  Adm.  189. 

On  Deviation  having  been  Occasioned.] — 

In  a  service  mainly  reiidtred  by  the  steam  power 
of  the  salving  ship,  and  wliich  had  occasioned  a 
deviation  in  point  of  law,  and  in  rendering 
which  the  crew  were  exposed  to  some  peril,  an 
apportionment  of  two-thirds  to  the  shipowners 
and  one-third  to  the  master  and  crew,  altered  to 
five-ninths  to  the  shipowners  and  four-ninths  to 
the  master  and  crew,  and  the  total  award 
increased  from  600Z.  to  900Z. ;  owner's  share 
increased  from  -iOOl.  to  500/. ;  master's  share 
increased  from  80?.  to  100/. ;  crew's  share 
increased  from  120/.  to  300/.  TheFarnlcij  Ilall, 
46  L.  T.  216  ;  4  Asp.  M.  C.  499—0.  A. 

Custom  to  Share  Salvage — Disproportionate 
Eisks.] — Where  there  is  a  custom  to  share  in 
salvage  awards  in  a  particular  manner  according 
to  the  ratings  of  the  salvors  on  board  their  ship, 
yet  if  some  of  the  salving  crew  have  exposed 
themselves  to  much  greater  risk  than  the  rest, 
the  court  will  give  them  a  larger  share  on  equit- 
able principles.  The  Sarah,  3  P.  D.  39  ;  37  L.  T. 
831. 

Derelict.] — The  master  of  a  Norwegian  brig 
bound  to  Cardiff,  with  a  crew  of  nine  men,  fell 
in,  in  the  North  Sea  between  Heligoland  and  the 
Dogger  Bank,  with  a  derelict  vessel  in  a  very 
crippled  condition,  and  put  his  mate  and  two  of 
his  crew  on  board  her.  The  mate  and  the  two 
men  on  board  the  derelict,  shortly  after  they  had 
boarded  her,  fearing  that  she  was  about  to 
founder,  endeavoured  to  leave  her,  but  their 
boat  was  swamped,  and  one  of  the  men  drifted 
astern,  and  was  picked  up  Viy  a  fishing  smack. 
The  mate  and  the  other  liand  succeeded  in 
bringing  the  derelict  safely  into  the  English 
Channel,  and  within  three  miles  of  Dungeness  ; 
ehe  was  then  taken  in  tow  by  a  steamship  and 
towed  to  the  entrance  of  Dover  Harbour,  within 
which  she  was  subsequently  ]. laced  in  safety. 
Actions  of  salvage  were  instituted  by  the  owners, 
ma.ster  and  crew  of  the  brig,  and  by  the  owners, 
master  and  crew  of  the  steamship,  against  the 
derelict   vessel   and    her  cargo,   and   the   court 


3.750/.  The  court  awarded  2.000/.  as  salvage. 
The  Erato,  57  L.  J.,  Adm.  107  ;  13  P.  D.  163  ;  ^59 
L.  T.  840  ;  6  Asp.  M.  C.  334.  See  also  The  City 
of  Chester,  ante,  cols.  636,  637  ;  The  Agaiueinnon, 
ante,  col.  637  ;  and  The  Anna  Helena,  ante,  col. 
608. 

No  Fixed  Rule.] — There  is  not  any  fixed  rule 
as  to  apportioning  a  salvage  award.  Ihe  Glpny 
Queen,  64  L.  J.,  Adm.  86  ^[1895]  P.  176  ;  11  K. 
766  ;  72  L.  T.  454  ;  43  W.  R.  359  ;  7  Asp.  M.  C. 
586. 

Half-Shares  to  Non-navigating  Part  of  Crew — 
Discretion.] — A  large  passenger  steamship  ren- 
dered salvage  services  to  another  passenger  steam- 
ship, the  amount  being  agreed  at  12,000/.  The 
court  apportioned  9,200/.  to  the  owners,  800/.  to 
her  master,  and  the  remainder  amongst  the 
officers  and  crew  according  to  their  ratings,  half- 
shares  to  be  allotted  to  the  surgeon,  stewards, 
cooks  and  other  non-navigating  members  of  the 
crew.  The  Spree.  [1893]  P.  147  ;  1  P.  584  ;  61^ 
L.  T.  628 ;  7  Asp.  M.  C.  397. 

Between  Owners  and  Salvors.] — Apportion- 
ment of  salvage,  the  seamen  being  dissatisfied 
with  their  shares.     The  JJeulah,  1  W.  Hob.  477. 

Life  and  Property  Salvors.] — Out  of  1,660/. 
awarded  fur  salvage  uf  life  and  property,  980/. 
apportioned  to  life  and  480/.  to  property  salvors. 
The  Eastern  Monarch,  Lush.  81. 

Share  of  Shipowners — Policy  Vitiated.] — The 

possible  vitiating  t.f  a  policy  of  insurance  upon 
the  salving  vessel : — Helil,  not  a  reason  for 
increasing  the  share  of  the  shipowner  as  against 
the  share  of  the  crew  in  aiiportioning  a  sum 
tendered  to  and  accepted  by  salvors  (not  now 
followed).     The  Dereron,  1  \V.  Pub.  180. 

Expenses  of  Salvors.] — In  apportioning  the 
amount  awarded  as  salvage,  the  court  will  not 
allow  the  owners  of  tlie  vessel  performing  the 
service  to  deduct  any  expenses  except  those 
claimed  in  the  petition  in  the  salvage  suit.  The 
W'iydnciishire,  36  L.  J.,  Adm.  11. 

Distribution  of  Salvage  paid  to  Master — 
Remedy   of  Shipowner.] — \    niasicr    receivin;. 


In  General.]— Two  tugs  rendered  salvage 
services  to  a  ship  driven  from  her  moorings  in 
the  Bristol  Cliannel,  by  towing  her,  in  a  very 
heavy  gale,  into  the  river  Usk.  The  services 
la.sted  for  about  three  hours.  The  value  of  the 
salved  ship  was  4.000/.,  of  her  cargo  900/., 
and  of  her  freight  288/. ;  450/.  wa.s  awarded.  The 
Monarch,  56  L.  J.,  Adm.  114  ;  12  P.  D.  5  ;  56 
L.  T.  204  ;  35  W.  R.  292  ;  6  Asp.  M.  C.  90. 

A  vessel  having  got  ashore  on  the  Parkin  Rock 
in  the  Red  Sea,  her  master  and  part  of  the  crew 
proceeded  to  Aden  for  assistance.     During  their 


the  owner  is  to  apply  to  the  court  under  h.  49H  for 
a  distribution  of  salvage.     The  Princegx  Helena, 


Lush.  190  ;  30  L.  J..  Adm.  137  ;  4  L.  T.  869. 

An  owner  of  a  ship  refused  to  ji-w  wages  due 
to  a  master  for  a  voyage,  unless  cre<lited  with 
salvage  money  received  by  the  master  nnrier  an 
award,  and  kept  by  liim  for  his  own  share  ;  the 
master  refusinfi:  to  account  for  a  subsequent 
voyage,  cxce]it  on  con<lition  of  a  settlement  for  the 
former'voyagc.  without  reference  to  the  f-alvagc 
jn„„ey  :_'nel<l.  that  the  payment  of  wages  was 
improperly  withheld,  and  that  the  raa.ster  was 
entitled  to  ten  days'  double  pay.    1  b. 
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Where  an  owner  thinks  that  a  proper  share  of  1 
the  salvage  reward  has  not  been  paid  to  him,  his 
jiroper  course  is  to  bring  the  share  so  paid  to  him 
into  court,  to  pray  for  a  monition  to  the  master 
to  do  the  same,  and  to  apply  for  an  order  of 
distribution.     II). 

Agreement  to  Apportion.] — See  infra. 

15.  Agreements  to  Apportion. 

Agreement  for  Apportionment  of  Salvage.] — 
The  lS2nd  section  of  the  Merchant  Shipping 
Act,  1854,  does  not  prevent  seamen  who  are 
entitled  to  recover  salvage  remuneration  from 
entering  into  an  arrangement,  through  their 
solicitor,  for  the  apportionment  of  the  amount 
due  to  them.  Where  the  owners  of  a  ship  have 
received  a  lump  sum  in  respect  of  services  ren- 
dered by  their  ship,  master  and  crew,  and  have 
paid  over  to  the  crew  a  portion  of  such  sum, 
which  the  crew,  acting  under  the  advice  of  their 
own  solicitor,  have  accepted  in  settlement  of 
their  claims  for  salvage,  the  court  will  not,  where 
the  portion  so  paid  over  is  not  extravagantly 
small,  disturb  the  settlement  in  the  absence  of 
fiaud  or  concealment.  The  Afrika,  49  L.  J., 
Adm.  63  ;  5  P.  D.  192  ;  42  L.  T.  403  ;  4  Asp. 
M.  C.  266. 

Under  17  &  18  Vict.  c.  104,  s.  498,  the  court 
will  decree  an  equitable  apportionment,  unless 
an  equitable  agreement  is  proved  or  any  equit- 
able tender  has  been  made.  The  Enchantress, 
Lush.  93  ;  30  L.  J.,  Adm.  15  ;  2  L.  T.  574. 

When  salvors  have  entered  into  an  agreement 
as  to  the  apportionment  of  salvage,  which  in  the 
■opinion  of  the  com-t  is  equitable,  and  not 
■obtained  by  coercion,  the  court  will  uphold  the 
agreement,  and  apportion  the  salvage  awarded 
in  accordance  therewith.  The  Jdmes  Armstronf], 
L.  R.  4  A.  &  E.  380  ;  33  L.  T.  390  ;  3  Asp.  M.  C. 
4G. 

When  persons  agree  to  render  a  salvage  service 
and  to  apportion  the  salvage  in  a  particular  way, 
and  further  salvage  services  are  rendered  not 
■contemplated  by  the  agreement,  the  whole  body 
of  salvors  is  entitled  to  share  in  the  reward,  and 
not  only  those  actually  engaged  in  the  further 
salvage  operations.  The  Cadiz  and  The  Boyne, 
35  L.  T.  602  ;  3  Asp.  M.  C.  332. 

Costs  of  all  parties  were  ordered  to  be  paid 
out  of  fund  in  court,  except  a  defendant's,  in 
consequence  of  his  misconduct  to  the  co-salvors. 
Ih. 

By  17  &  18  Vict.  c.  104,  s.  182,  every  stipula- 
tion by  which  any  seaman  consents  to  abandon 
any  right  which  he  may  have  or  obtain  in  the 
nature"  of  salvage  shall  be  wholly  inoperative. 
By  25  &  26  Vict.  c.  63,  s.  18,  this  section  "does 
not  apply  to  the  case  of  any  stipulation  made  by 
the  seamen  belonging  to  any  ship  which,  accord- 
ing to  the  terms  of  the  agreement,  is  to  be 
employed  on  salvage  service,  with  respect  to  the 
remuneration  to  be  paid  to  them  for  salvage 
services  to  be  rendered  by  such  ship  to  any  other 
ship  "  : — Held,  that  these  sections  do  not  fetter 
the  discretion  of  the  court  upon  the  subject  of 
these  agreements,  but  that  their  effect  is  to 
render  such  agreements  not  illegal,  and  to  place 
them  on  the  same  footing  on  which  they  stood 
before  any  legislation  on  the  subject.  Tlie 
Ganges,  38  L.  J.,  Adm.  61  ;  L.  R.  2  A.  &  E.  370  ; 
22  L.  T.  72  ;  4  Asp.  M.  C.  317. 

The  plaintiff  was  temporary  master  of  a  steam 
tug  in  the  place  of  B.,  and  without  any  extra- 


ordinary exertion  or  peril  rendered  salvage 
services  to  a  vessel  in  distress.  The  steam  tug 
belonged  to  a  company  whose  business  it  was  to 
render  towage  and  salvage  services  to  vessels  in 
distress.  The  seamen  employed  by  the  company 
were  paid,  according  to  a  special  agreement, 
certain  fixed  wages,  and  a  fixed  rate  of  poundage 
on  all  towage  and  salvage  money  earned  by  the 
tug.  The  plaintiii  knew  that  B.  was  employed 
under  this  agreement.  The  plaintiff  claimed 
salvage  remuneration  independently  of  the 
agreement : — Held,  that  the  i.,greement,  as  it  did 
not  appear  to  be  inequitable,  was  valid,  and  the 
plaintiff  was  bound  by  it,  and  therefore  could 
not  maintain  his  claim  for  salvage.     Ih. 

By  the  ancient  law  of  the  court  of  admiralty, 
as  well  as  by  statute  law  prior  to  25  &  26  Vict. 
c.  63,  s.  18,  any  stipulation  by  which  a  seaman 
agreed  to  abandon  a  claim  for  salvage  was  invalid. 
The  Pride  of  Canada,  9  L.  T.  546  ;  Br.  &  Lush. 
208. 

The  burden  of  proof  is  upon  those  who  assert 
such  an  agreement  to  shew,  not  merely  the 
existence  of  the  agreement,  but  that  the  seamen 
were  fully  aware  of  all  its  consequences.     lb. 

A  steam  trawler  is  not  a  vessel  "  to  be  employed 
on  salvage  service"  within  s.  18  of  the  Merchant 
Sln'pping  Act  Amendment  Act,  1862,  though  the 
agreement  between  the  owners  and  seamen  pro- 
vides for  an  apportionment  of  any  salvage  earned. 
Sect.  182  of  the  Merchant  Shipping  Act,  1854, 
does  not  invalidate  an  equitable  agreement 
between  the  shipowner  and  seamen  as  to  the 
apportionment  of  any  salvage  earned.  The 
Wilhelm  Tell,  61  L.  J..  Adm.  127  ;  [1892]  P.  337  ; 
1  R.  551 ;  69  L.  T.  199  ;  41  W.  R.  205 ;  7  Asp. 
M.  C.  329. 

By  articles  of  agreement  in  the  form  sanc- 
tioned by  the  board  of  trade  under  the  above 
act,  "...  every  member  of  the  crew,  including 
apprentices,  shall  be  regarded  as  entitled  to 
participate  in  any  sum  or  sums  of  money  arising 
from  any  salvage  or  salvage  services  performed 
for  any  ship  in  distress  or  otherwise,  in  the  pro- 
portion set  forth  opposite  to  their  respective 
names  in  this  agreement."  The  master  and 
mate  w'ere  paid  wages  on  the  footing  of  a  share 
of  the  fishing  profits,  but  the  boatswain  received 
so  much  per  week ;  and  the  owners  of  the 
trawler,  in  arriving  at  the  net  sum  to  be  appor- 
tioned, claimed  to  deduct  the  cost  of  repairs  for 
damage  sustained  by  the  vessel  in  rendering  the 
salvage  services,  and  as  against  the  boatswain, 
certain  other  sums  for  loss  of  profits,  time,  &;c. : 
—  Held,  that  these  deductions  could  not  be 
allowed,  as  the  agreement  for  a  certain  share  of 
the  salvage  meant  a  share  of  the  sum  awarded, 
less  any  unrecovered  costs  in  obtaining  the 
award.     lb. 

Semble,  the  provisions  of  s.  182  of  the  Merchant 
Shipping  Act.  1854,  and  of  s.  18  of  the  amending 
act  of  1862,  do  not  apply  to  a  master.     lb. 

Power  to  Set  Aside.] — The  admiralty  court 
has  power  to  set  aside  agreements  entered  into 
by  seamen  as  to  sharing  salvage  earned  by  the 
ship,  notwithstanding  17  &  18  Vict.c.  104,  s.  214, 
and  25  &  26  Vict.  0^63,  s.  18.  The  Pensaeola, 
Br.  &  Lush.  306.  And  see  The  Pride  of  Canada, 
and  cases  supra,  col.  625. 

An  agreement  between  the  owners  of  a  steam 
tug  and  her  master  and  crew  as  to  the  giving  up 
by  the  latter  of  their  claims  to  salvage,  in  con- 
sideration of  a  higher  rate  of  wages,  held  invalid. 
The  JLirij  Anne,\l  L.  T.  85. 
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Receipt  for  Salvage  given  in  Ignorance.] — An 
Ignorant  salvor  who  has  signed  a  receipt  in  full 
•of  all  demands  for  salvage,  will  be  relieved  in 
admiralty.     Sllrcr  Bullion,  2  Spinks,  70. 

Set  Aside  as  Unfair.] — An  agreement  for 
apportionment,  entered  into  previously  to  the 
service  performed,  set  aside  as  unfair.  I'he 
Louim.  2  \X.  Kob.  22  ;  2  Not.  of  Cas.  149. 

Agreement  between  Shipowners  and  Crew 
£8  to  Deductions — Validity.]  —  An  agreement 
between  shipowners  and  crew  that  before  appor- 
tionment of  salvage  the  shipowners  shall  be 
•entitled  to  deduct  from  the  sum  awarded  for 
salvage  the  amount  of  any  damages  sustained  by 
the  ship  or  her  gear  in  the  performance  of  the 
salvage  service,  and  by  reason  of  her  loss  of 
£shing.  is  inoperative.  The  Salthirn,  6  E.  702  ; 
71  L.  T.  19;  7  Asp.  M.  C.  474. 

16.   ASSIGNMEXT    OF   PiIGHT   TO    SALVAGE. 

An  assignment  by  a  seaman  of  his  right  to 
salvage  reward  already  acquired  is  wholly  void 
.and  inoperative  by  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  182.  although  such 
assignment  is  for  valuable  consideration,  and  in 
an  action  for  distribution  of  salvage  a  defence 
setting  up  such  an  assignment  is  bad.  'The 
Mosario,  46  L.  J..  Adm.  52  ;  2  P.  D.  41 ;  35  L.  T. 
«16  ;  3  Asp.  M.  C.  334. 

Sixteen  of  the  crew  of  a  steamship  sued  her 
•owners  for  distribution  of  salvage.  The  owners 
answered  that  after  the  date  of  the  salvage 
services,  but  before  the  distribution  of  the  sal- 
vage money,  fourteen  had  assigned  to  the  defen- 
•dants  for  good  consideration  all  their  shares  : — 
Held,  that  the  fourteen  were  nevertheless  entitled 
ito  sue.    lb. 

17,  Salvage  Agreements. 

Inequitable  Agreements.] — The  master  of  the 
"  London  "  agreed  for  400Z.  to  tow  the  "  Waverley  " 
into  Lisbon,  about  twenty-five  miles.  The 
weather,  which  was  bad  at  the  time  of  the  agree- 
ment, subsequently  became  worse,  and  nnich 
^lifficulty  was  experienced  in  jjcrforming  tlie 
■fialvagc.  In  a  suit  for  salvage  the  owners  of  tlie 
•"  Waverley  "  tendered  400/.,  the  amount  agreed 
xipon  for  salvage,  and  123/.  ll.v.  8^/.  for  (juaran- 
*ine  expenses  and  con.sequont  detention  of  the 
■*'  London  "  : — Hold,  that  the  agreement  was  equit- 
able at  the  time  when  it  w:i.s  nia<le.  and  was 
therefore  valid  notwiflistanding  the  subsequent 
•circumstances.  The  Warrrlct/,  40  L.  .J.,  Adm.  42  ; 
L.  R.  3  A.  &  E.  36'J  ;  24  L.  T.  713  ;  1  Asp.  M.  C. 
47. 

Held,  also,  that  the  agreement  was  not  affected 
by  the  tender  of  the  amount  of  the  extra  ex- 
■pcnses.  Tender  pronounced  for,  with  costs  from 
the  time  of  making  the  tender.     Ih. 

An  English  steamship,  bound  from  Sumatra  to 
Jcdda,  havine  on  board  as  jiassengers  550  pil- 
grims, was  wrecked  in  the  Picd  Sea.  The  pilgrims 
took  refuge  f)n  a  rock  where,  if  bad  weatlur  liad 
set  in,  they  would  have  been  exposed  to  immi- 
nent danger.  In  answer  to  signals  of  distress  a 
steamship  came  up,  and  her  master  refused  to 
rescue  the  pilgrims  for  a  less  sum  than  4,000/.. 
which  was  the  amount  of  the  passage-money  to 
be  paid  to  the  owneis  of  the  wrecked  vessel  for 
■carrj'iiig  the  pilgrims  from  Sumatra  to  Jcdda. 
Ultimately  the  master  of    the  wrecked  vessel 
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signed  an  agreement  to  pay  4,OO0Z.  to  the  master 
of  the  steamship  to  take  the  pilgrims  to  Jedda, 
and  the  pilgrims  were  taken  in  his  ship  to  Jedda 
in  safety.  In  an  action  to  enforce  the  agreement  : 
— Held,  that  it  must  be  set  aside  as  inequitable, 
and  the  court  awarded  1.800/.  as  salvage  remune- 
ration. The  Medina,  2  P.  D.  5  ;  35  L.  T.  779  :  25 
W.  R.  156  ;  3  Asp.  M.  C.  219— C.  A.  Affirming 
45  L.  J.,  Adm.  81. 

Where,  in  the  opinion  of  the  court,  a  salvage 
agreement  is  exorbitant,  the  court  will  refuse  to 
enforce  it.  In  a  case  where  the  master  of  a 
disabled  ship  at  sea  about  340  miles  from  Queens- 
town,  reqiiested  assistance  from  a  mail  steamer, 
and  agreed  in  writing  to  make  his  owners  res[)on- 
sible  to  the  extent  of  15,000/.,  provided  the 
master  of  the  mail  steamer  would  tow  the  dis- 
abled ship  to  Queenstown,  and  the  service  was 
performed,  the  court  declined  to  enforce  the 
agreement,  and  awarded  to  the  salvors  by  way 
of  salvage  reward  7,000/.,  in  addition  to  a  sum 
sufficient  to  cover  penalties  which  had  become 
payable  by  the  owners  of  the  mail  steamer  by 
reason  of  the  vessel  deviating  to  perform  the 
service.  The  Silesia,  5  P.  D.  177  ;  43  L.  T.  319  ; 
29  W.  R.  156  ;  4  Asp.  M.  C.  338. 

An  agreement  between  salvors  and  the  agent 
of  the  salving  ship  to  leave  the  amount  of  their 
reward  to  his  determination  is  inequitable  and 
void.  The  Enchantress,  Lush.  93  ;  30  L.  J..  Adm. 
15  ;  2  L.  T.  574. 

Fair  Agreements  Upheld.] — Where  an  agree- 
ment is  clearly  cstablislied,  the  court  will  uphold 
it  unless  wholly  inequitable,  and  will  not  set  it 
aside  on  the  ground  that  it  is  a  hard  bargain. 
The  Firefly,  Swabey,  240.  S.  P.,  The  Jfidgrave, 
2  Hag.  Adm.  78. 

An  agreement  dishonestly  made  by  the  master 
to  secure,  to  so-called  salvors,  an  excessive  reward, 
is  not  valid  against  the  owner  of  the  ship.  Tlie 
Theodore,  Swabey,  351. 

An  agreement  will  be  upheld,  unless  proved  to 
be  very  exorbitant,  or  to  have  been  obtained  by 
compulsion  or  fraud.  The  Jlelen  and  George, 
Swabey,  3(!8. 

It  is  competent  to  the  master  to  make  an  agree- 
ment with  salvors  as  to  the  remuneration  for 
their  services,  and  if  the  agreement  is  fair,  it  will 
bind  the  owners.     Tlie  Arthur,  (i  L.  T.  556. 

The  bunlen  of  proof  is  upon  the  parties  alleg- 
ing the  agreement.     Ih. 

It  is  no  reason  for  .setting  aside  a  salvage 
agreement  that  the  salvors  were  not  aware  of 
the  exact  value  of  tlic  cargo.  The  Henry,  15 
Jur.  1K3. 

Agreement  for  Particular  Sum— Liability  of 
Shipowners  for  Salvage  of  Cargo.  1 — .\  vessel,  the 
value  of  whii-li  w;is  It.r.oo/,,  an<l  tlie  cargo  of 
which  was  worth  11,imh)/.,  having  been  for  three 
(lays  on  rocks  in  Ca.strae.s  B.iy,  in  the  Gulf  of 
Tartary,  the  master  entered  into  an  agreement 
with  the  salvors  to  ]iay  Ihcm  2oo/.  for  cadi  day  of 
service,  aii<l  a  furtlicr  sum  of  2.oun/.  in  the  event 
of  the  vessel  Ix-ing  got  or  coining  off  the  rocks 
during  the  continuance  of  the  atteiKlance  of  the 
salvoi-s  : — Held,  that  the  agreement  was  fair  and 
rea.sonable  and  binding  on  the  owners  of  the 
vessel,  and  that  the  owners  of  the  vessel  were 
lialilc  for  the  wliole  amount  agreed  ujion  without 
any  flcdudion  in  respect  of  the  salvage  of  the 
cargo.  'Hie  Ihiixhy  (infra)  distinguished.  Tlie 
Prhiz  Jfeinrieh.  57  L.  J.,  Adm.  17  ;  13  P.  D.  31  ; 
58  L.  T.  593  j  30  W.  R.  511  ;  6  Asp.  M.  C.  273. 
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Where  Sum  too  Small.]— An  agreement  for  a 
sum  of  8.V.  Cxi.  overruled  as  utterly  futile,  where 
it  appeared  that  there  was  danger  incurred^  by 
the  salvors  in  rcnderinjr  the  service.  The 
Phantom.  L.  11.  1  A.  &  E.  58  ;  12  Jur.  (N.S.)  529  ; 
14  W.  11.  77i. 

Execution  more  Difficult  than  Expected.]— 
"When  an  agreement  to  fix  the  amount  of  the 
remuneration  to  be  paid  for  salvage  services  has 
been  deliberately  entered  into  at  the  time  of  the 
commencement  of  the  danger  between  perfectly 
competent  parties,  the  court  will  not  allow  the 
agreement  to  be  set  aside  merely  because  the 
execution  of  it  has  turned  oiit  more  difficult  than 
was  anticipated  at  the  time  of  making  the  con- 
tract. The  Waverley,  40  L.  J.,  Adm.  42  ;  L.  R. 
3  A.  &  E.  369  ;  24  L.  T.  713  ;  1  Asp.  M.  C.  47. 

A  foreign  vessel,  fifty  miles  ofi  the  Dutch  coast, 
being  in  "difficulty,  in  consequence  of  the  bois- 
terous state  of  the  weather,  and  being  leaky,  called 
in  the  assistance  of  an  English  fishing  smack,  and 
engaged  the  captain,  by  a  \\Titten  agreement, 
"  to  pilot  and  to  sail  ahead  for  50Z."  After  four 
davs'  boisterous  weather,  during  which  the  cap- 
tain of  the  smack  worked  at  the  pumps,  the 
vessel  was  got  into  port.  The  owners  of  the 
smack  refused  the  tender  of  50Z.,  and  brought  an 
action  for  salvage  services  rendered  to  the  vessel. 
The  court  was  of  opinion  that  the  agreement 
being  to  perform  a  service  for  a  specific  sum,  was 
not  to  be  set  aside  because  the  weather  became 
tempestuous,  and  by  reason  thereof,  that  the 
vessel  was  longer  in  arriving  at  a  port  of  safety 
than  might  reasonably  be  anticipated  ;  and  held, 
that  salvage  was  barred  by  the  agi-eement,  as 
nothing  was  done  to  convert  pilotage  service  into 
a  salvage  service,  and  that  the  sum  specified  in 
the  agreement  was  a  sufficient  compensation. 
The  Jonge  Andries,  Swabey,  303  ;  11  Moore,  P.  C. 
313  (nom.  Alsey  v.  Albert  it  szcii)  ;  6  W.  R.  198— 
P.  C. 

Agreement  not  to  Claim.] — An  agreement 
en'iered  into  between  the  master  of  a  salving 
ship  and  the  officer  commanding  the  distressed 
vessel,  by  which  the  latter  acknowledges  the 
receipt  of  the  men,  and  undertakes  "  to  pay  all 
expenses  attached  thereby,  as  my  vessel  is  in 
distress  for  want  of  men,  and  1  cannot  bring  her 
in  without  help,"  is  not  such  an  agreement  as  will 
oust  the  right  of  the  salvors  to  reward,  but  is 
an  agreement  to  pay  expenses  in  all  events.  The 
Charles,  L,  R.  3  A.  &  E.  536  ;  26  L.  T.  594  ;  21 
W.  E.  13. 

Agreement  Unperformed — Eight  to  Salvage.] 

— A  ship  that  performs  a  salvage  service  is  eutitletl 
to  salvage  reward  ;  and  not  the  less  so  because  her 
master  has  entered  into  an  agreement  to  take  the 
ship  in  distress  to  a  place  of  safety,  which,  owing 
to  no  fault  of  his  own,  he  does  not  do.  The 
Ilestia,  64  L.  J.,  Adm.  82  ;  [1895]  P.  193  ;  11  R. 
808  ;  72  L.  T.  364  ;  43  W.  R.  669  ;  7  Asp.  M.  C. 
599.     And  see  The  Samuel,  infra,  col.  657. 

Agreement — Supervening   Circumstances.] — 

The  plaintiffs'  steamer  fell  in  with  the  defen- 
dants' steamer,  which  was  disabled,  about  260 
miles  from  Gibraltar,  and  sixty  miles  from 
Carthagena.  The  weather  at  the  time  was  de- 
scribed as  "moderately"  bad.  An  agreement 
was  entered  into  between  the  captains  of  the 
two  vessels  by  which  it  was  agreed  that  the 
defendants'  steamer  should  be  towed  to  Gibraltar 
for  the  sum  of  600?.,  and  that  she  should  provide 
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ropes  and  hawsers.  The  next  day  the  weather 
becarae  much  worse,  the  wind  blowing  like  a. 
hurricane.  The  hawsers  were  several  times 
broken,  and,  at  length,  one  sound  rope  only  was. 
left.  The  plaintiffs'  steamer,  therefore,  towed 
the  disabled  vessel  to  Carthagena  instead  of  to 
Gibraltar.  In  an  action  of  salvage  the  court 
held  that  the  contract  had  been  put  an  end  to» 
by  supervening  circvmistances,  and  awarded  the- 
salvors  900Z.  The  defendants  appealed  : — Held, 
that  the  circumstances  had  made  the  service.- 
wholly  different  fiom  that  contemplated  by  the 
parties  ;  that  the  court  had  authority  to  deal  withs 
the  question  as  though  no  contract  had  been 
made  ;  and  that  the  decision  was  therefore  right. 
The  Wesfhonrne,  58  L.  J.,  Adm.  78  ;  14  P.  D.  132  ; 
61  L.  T.  156  ;  38  W.  R.  56  ;  6  Asp.  M.  C.  405— C.  A_ 

Average  Bond.] — The  "G."  fell  in  with  the- 

"R.,"  which  was  in  distress.  The  following  agree- 
ment was  signed  by  the  two  captains :  "  At  mjr 
request  the  captain  of  the  'G.'  will  tow  my  ship^ 
the  'R.'  to  St.  Nazaire,  that  being  the  nearest- 
port,  for  repairs.  The  matter  of  compensation  to 
be  left  to  arbitrators  at  home."  The  "  G."  towed 
the  "  R."  safely  to  St.  Nazaire.  The  "  R."  discharged, 
her  cargo  at  Dunkirk,  and  an  average  bond  irt 
the  usual  form  was  taken  from  the  consignees  of 
the  cargo.  The  owners  of  the  '•  G."  brought  an, 
action  for  salvage  of  the  ship  and  freight  against, 
the  "  R.,"  and  were  awarded  salvage.  They  also- 
brought  an  action  in  France  for  the  salvage  of 
the  cargo  against  the  cargo  owners,  but  failed  in. 
it.  They  then  brought  this  action  in  personam 
against  the  owners  of  the  "R."  to  recover  salvage- 
in  respect  of  the  services  to  the  cargo,  or,  in  the 
alternative,  damages  from  the  defendants,  for 
not  taking  a  proper  bond  to  secure  salvage  frons 
the  cargo  owners  : — Held,  that  the  defendants- 
were  not  primarily  liable  to  pay  salvage  iit: 
respect  of  the  cargo,  that  they  had  not  bound 
themselves  by  the  above  agreement  to  do  so,  and 
that  it  was  not  their  duty  to  obtain  a  bond  frora 
the  cargo  owners  for  the  proportion  of  any 
salvage  which  might  be  due.  The  Rahhj  or 
Carcttff  Stpamsh'q)  Co.  v.  Barioich,  54  L.  J.,  Adm. 
65  ;  10  P.  D.  114  ;  53  L.  T.  56  ;  33  W.  R.  933  ;  » 
Asp.  M.  C.  473. 

Implied  Authority  of  Master.] — Observations- 
as  to  the  implied  authority  of  shipmasters  to 
enter  into  salvage  agreements.  The  RenjyoTj. 
52  L.  J.,  Adm.  49  ;  8  P.  D.  115,;  48  L.  T.  887  -^ 
31  W.  R.  640  ;  5  Asp.  M.  C.  98. 

Validity — Action  hy  Seamen.] — An  agreement 

was  made  between  the  masters  of  the  "  W^"  and 
the  "N.," which  was  in  need  of  assistance,  that  the 
•'  W."  should  tow  the  "  N."  to  Queenstown  for  the 
sum  of  200/.  There  was  no  evidenceat  the  trial  to 
shew  that  the  master  of  the  -'W."  consulted  the 
officers  and  crew  as  to  the  terms  of  the  agree- 
ment. The  service  was  duly  performed,  aircB 
subsequently  thirteen  of  the  officers  and  ciew  of 
the  "  W."  brought  an  action  of  salvage  against  the: 
"N."  The  defendants  pleaded,  inter  alia,  that 
they  had  tendered  200Z.  to  the  owners  of  the  "W.,"" 
but  this  sum  was  not  paid  into  court : — Held,. 
that  the  agreement  must  be  upheld,  and  the- 
200Z.  apportioned  amongst  the  owner  and  crew 
of  the  "  W."  Held,  also,  that  when  a  fair  salvage 
agreement  has  been  made  in  a  bona  fide  manner 
by  the  masters  of  the  salving  and  the  salved 
vessels  the  officers  and  seamen  of  the  salving: 
ship  ought  not  to  bring  an  action  of  salvage,  and 
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that  the  plaintiffs  must  therefore  pay  the  costs  of 
the  action.  The  JVasmyth,  oi  L.  J.,  Adm,  63  ; 
10  P.  D.  41  ;  12  L.  T.  392  ;  33  W.  R.  736  ;  5  Asp. 
M.  C.  364. 

Liability  of  Shipowner  for  Value  of  Ship, 
Freight  and  Cargo.] — An  agieement  made  by 
the  master  of  a  vessel  in  distress  to  paj'  salvors  a 
fixed  sum  is  an  agreement  made  on  behalf  of 
and  pledging  the  credit  of  the  shipowners,  so  as  i 
tomakettiem  liable  to  the  salvors  for  the  whole  ' 
amount  so  agreed  upon,  and  not  merely  for  such 
proportion  of  such  amount  as  the  value  of  the 
ship  and  freight  bears  to  the  value  of  the  cargo. 
The  liaixhy,  supra,  distinguished.  The  Cuin- 
hrian,  57  L.  T.  205  ;  6  Asp.  M.  C.  151. 

£500  for  half-an-hour"s  Towage— Enforcement.] 
— An  agreement  by  the  master  of  a  valuable 
steamship  in  the  South  Atlantic  to  pay  5U0Z.  for 
half-an-hour"s  towage  by  a  larga  mail  steamship 
in  order  to  get  his  engines,  which  were  partially 
disabled  and  would  not  turn  over  the  centres, 
under  way  : — Held,  to  be  fair  and  reasonable, 
and  enforced  by  the  court.  The  Strathgarni 
[1895]  V.  2G4  ;  il  R.  783  ;  72  L.  T.  900;  8  Asp. 
M.  C.  19. 

Owners  Cited — Agreement  to  Pay  Salvage.] — 
Owners  cited  to  shew  cause  why  salvage  awarded 
by  arbitrators  abroad  by  arrangement  between 
consignees  and  salvors  should  not  be  awarded. 
The  air  Francis  Bnrton,  2  Hag.  Adm.  156. 

Agfreement  Binding  on  Salvors.] — An  agree- 
ment to  render  salvage  services  for  a  named  sum 
is  Vjinding,  and  ordinarily  prevents  further  sal- 
vage being  claimed.  The  JIusgrave,  2  Hag.  Adm. 
77. 

Salvage  agreement  upheld.  The  True  Mite. 
2  W.  Rob.  176  ;  2  Xot.  of  Cas.  413. 

Agreement  to  stand  by — Ship  lost.]  —  The 
steamship  "W."  having  tourid  the  "A."  on 
Febraary  12th  off  Finistcrrc  in  a  disabled  state, 
took  her  in  tow  until  February  14tli,  when,  owing 
to  the  condition  of  the  "A.,"  the  master  of  the 
"W."  proposed  to  abandon  her.  The  master  of 
the  "A."  persuaded  the  master  of  the  '•  W."  to 
enter  into  an  agreement  in  writing  to  "stand  by 
the  'A.'  as  long  as  possible,  and  that  the  'W.' 
and  ownei-s  are  to  be  paid  for  the  time  and  towing 
already  done  uikI  tfjbedone  from  the  12lh  Febru- 
ary, 1H.S3."  The  "  W."'  then  took  the  '•  A."  again 
in  tow,  but  on  P'eVduary  16th,  owing  to  the 
weather,  it  was  found  necessary  to  abandon  her. 
and  she  wa.s  totally  lost.  In  an  action  for  towage 
against  the  owners  of  the  "  A."  it  was  held  that 
tiieagreement  was  reasonable,  and  one  which  the 
master  luul  authority  to  make,  and  400i.  was 
awanlcd  for  the  towage.  The  Alfred,  The  Well- 
Jicld  ((JirticrH)  v,  Adaiiigon,  60  L,  T.  511;  5  Asp. 
M.  C.  21  J. 

Unsuccessful  Attempt — Agreement  —  Subse- 
quent Salvors.] — Two  agreements  were  made 
with  salvors,  Ijoth  of  which,  after  some  services 
rendered,  had  to  be  abandoned  ;  other  .salvors 
then  came  up,  but  the  owners  gave  notice  to  two 
of  them  that  no  assistance  was  rc'iuired  : — Held, 
that  the  first  salvors  were  entitled  to  salvage, 
apart  from  the  agreements  ;  that  the  suVjsequent 
salvors  not  having  had  notice  that  their  services 
were  not  needed,  were  also  entitled  to  salvage. 
Tfui  Samuel,  15  Jur.  407. 


Concealment  of  Damage — Towage  Agreement — . 
Salvage  Awarded.] — The  master  of  a  brig  which 
had  suffered  some  damage  to  her  compass  and 
lost  an  anchor,  agreed  with  a  tug  to  tow  him  to 
London  for  40Z.,  without  disclosing  the  damage. 
On  discovering  the  damage,  the  tug  owners 
brought  a  suit  for  salvage  : — Held,  that  salvage 
cannot  be  engrafted  on  extraordinary,  though  it 
may  be  on  ordinary  towage  ;  distinction  between 
towage  services  and  agreements  : — Held,  also, 
that  the  concealment  of  the  damage  to  the  brig- 
vitiated  the  towage  contract.  Salvage  awarded. 
The  Xi/i(/alock,  1  Spinks,  267. 

Power  of  Salving  Owners  to  Bind  their  Crew 
by  Agreement  with  Salved  Ship.j — The  master 
of  a  salving  vessel,  a  part  owner,  agreed  with  the 
owners  of  the  salved  vessel  in  the  presence  of  the 
other  part  owners  to  accept  SOOl.  for  the  salvage 
services  ;  and  that  sum  was  paid  to  him.  The 
crew  of  another  vessel  engaged  in  the  salvage 
service  being  dissatisfied  with  the  share  of  the 
800?.  offered  to  them,  brought  an  action  for 
salvage  : — Held,  that  neither  the  master  nor  the 
owners  have  power  to  bind  the  crew  of  the  salvor 
without  their  consent,  and  further  salvage 
awarded.     The  Sarah  Jam;  2  W.  Kob.  110. 

An  agreement  between  the  owner  of  the  salving 
ship  and  the  owner  of  the  ship  in  distress  does 
not  preclude  the  master  and  crew  of  the  salving 
ship  from  suing  for  salvage.  The  William  Lush- 
i/ifftun,  7  Not.  of  Cas.  361. 

Burden  on  those  who  set  up  Agreement  to 
Prove  it.] — The  burden  of  proving  an  agreement 
in  a  salvage  action  is  on  those  who  rely  upon  it. 
An  agreement  pronounced  against  as  not  proved, 
the  court  not  coming  to  any  decision  as  to  whether 
as  alleged,  it  was  a  forgery.  The  Itesultatct,  17 
Jur.  3.-.3. 

And  to  Prove  that  it  was  Fair.] — It  lies 

upon  the  slii[)owner  setting  up  an  agreement  with 
the  salvor  that  he  should  accept  a  stipulatL-d  sum 
to  yjrove  that  it  was  just.  The  JJritisli  IJnipirc, 
(i  Jur.  60S. 

Agreement  Cancelled  by  Consent.] — An  agree- 
ment was  made  Ijctwccn  the  masters  of  two 
steainshijis  that  one  should  assist  the  other,  which 
was  aground,  and  t he  scrv ice  comjileted  under  tiiat 
agreement.  It  was  subse(iut'ntly  cancelled  by 
mutual  cfinsent  of  the  two  masters.  The  agree- 
ment cannot  be  set  up  as  a  bar  to  a  salvage 
action.     The  Africa,  1  Spinks,  299. 

No  Duty  to  make  Agreement.] — Salvors  are 

enliil'd  tdlhi'  judgnicni  of  ilic  court  as  to  the 
finiouni  tif  their  leuiuneialitm,  and  arc  not  umler 

t  anv   ol)ligation  to  negotiate.      The   Tritintin,   2, 

I  W.'  Kob.  529. 

master  of  Salvor  can  bind  Owner  but  not  Crew.} 
I — The  master  oi  a  salving  vessel  can  by  agree- 
ment, as  to  the  am<iunt  of  salvage,  with  those  on 
lx)ard  the  salved  ship,  bind  his  own  interest  a* 
salvor  and  that  of  his  owners,  but  not  those  of 
the  crew,  except  with  their  concurrence.  Tho 
JJritaiii,  1  W.  Hob.  40. 

An  agreement  to  tow  a  ship  in  distress  from  the 
Queen's  Channel  to  London  for  50?. attempted  to 
1)6  set  aside  by  persons  claiming  as  salvors  upon 
the  ground  that  it  h.ad  been  cancelled  either  by 
mutual  consent  or  V^y  Hui)ervcning  bad  weather, 
but  upheld.     Danger  of  setting  ii.sidc  towage  or 
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salvaere  contracts  except  for  exceptional  circum- 
stances. The  Betsctj,  2  W.  Rob.  1G7  ;  2  Not.  of 
€as.  409. 

An  agreement  between  a  Thames  tug  and  a 
ship  ashore  off  Shoebury  that  the  tug  should  get 
lier  atloat  and  take  her  to  Gravesend  for  80?. 
upheld  :  although  the  ship  had  to  be  lightened 
nnd  another  tug  employed,  and  the  service  was 
longer  than  expected.  The  Cato,  35  L.  J.,  Adm. 
116. 

Unfair  Agreements  set  aside.] — The  court  will 
set  aside  an  agreement  for  salvage  services  where 
it  is  satisfied,  tirst,  that  the  parties  were  not  con- 
tracting upon  equal  terms  ;  and  secondly,  that  the 
sum  demanded  and  insisted  on  by  the  salvors  is 
exorbitant.  Tlie  IluiUo,  CO  L.  J.,  Adm.  71  ; 
[1891]  P.  175  ;  6-1  L.  T.  540  ;  7  Asp.  M.  C.  35, 

A  steamer  fell  in  with  another  steamer  in  the 
Atlantic,  which  had  lost  part  of  her  propeller, 
was  leaking,  and  could  not  use  her  engines.  The 
vessel  in  distress  was  towed  by  the  other  vessel 
to  Halifax,  a  distance  of  about  350  miles.  Before 
the  service  was  begun  the  masters  of  the  salving 
and  salved  vessels  signed  an  agreement  that  the 
owners  of  the  salved  vessel  should  pay  5.000Z.  for 
the  service  or  a  sum  for  work  done  if  it  was 
unsuccessful.  The  master  of  the  salving  vessel 
v/ould  not  take  a  less  sum,  and  the  master  of  the 
salved  vessel  had  reasonable  grounds  for  believing, 
and  believed,  that  his  vessel  would  be  abandoned 
uf  he  did  not  sign  the  agreement.  The  sum  of 
o.OOOZ.  was  more  than  one-fifth  of  the  total  value 
■of.  the  salved  vessel,  her  cargo  and  freight  : — 
Held,  that  the  agreement  must  be  taken  to  have 
been  made  under  compulsion,  and  could  not  be 
enforced,  having  regard  to  the  fact  that  the  sum 
stipulated  for  was  exorbitant.  The  court,  treating 
the  agreement  as  inoperative,  awarded  the  salvors 
3.000Z.  as  a  fair  remuneration  for  the  services,  and 
allowed  them  their  costs  of  the  action.  The  Mark 
Lane,  15  P.  D.  135  ;  G3  L.  T.  468  ;  39  W.  R.  47  ; 
€  Asp.  M.  C.  540. 

The  commander  of  a  Queen's  ship  sent  to  assist 
a  ship  in  distress  cannot  impose  terms  and  refuse 
to  give  salvage  assistance  unless  his  terms  are 
accepted.  Woosm^g.  Carqo  c.r,  1  P.  D.  260  ;  35 
L.  T.  8  ;  25  W.  R.  1  ;  3  Asp.  M.  C.  239— C.  A. 

Grounds    for    Setting    Aside    Agreement.]  — 

Contract  to  stand  by  and  see  the  distressed  vessel 
into  safety  for  500Z.  upheld.  Fraud  or  cancella- 
tion by  consent  are  the  only  grounds  for  avoid- 
ing contracts  to  salve.  The  Rfjmlse.  2  W.  Rob. 
396. 

Corrupt    Agreement   by    Vice-Consul.]  —  An 

agreement  to  render  salvage  service  to  a  Portu- 
guese ship  ashore  at  Dungeness,  made  by  the 
agent  of  the  Portuguese  vice-consul  upon  the 
terms  that  he  should  receive  50Z.  out  of  the  600Z. 
airreed  to  be  paid  for  salvage,  set  aside  as  corrupt. 
The  Cms  V,  Lush.  583. 

Agreement  to  Salve  Ship  and  not  Cargo.] — 

Agreement  for  salvage  of  the  ship  apart  from  the 
cargo  on  board  not  allowed  by  the  court.  The 
Westminster,  1  W.  Rob.  229. 

Arrest  not  superseded — Alleged  Agreement.] 

— A  warrant  of  arrest  in  a  salvage  suit  will  not 
be  superseded  upon  an  allegation  of  an  agi'eement 
between  the  salvor  and  shipmaster  to  refer  the 
claim  to  arbitration.  La  Purisshna  Cuncepciun, 
13  Jur.  545. 


Salvage  for  Sum  fixed — Issue  Directed.  ] — In  an 

action  for  salvage  claiming  2,0U()/.  the  defence 
was  that  the  service  was  rendered  under  a  contract 
for  50Z.  made  between  the  masters  of  the  ships, 
which  was  a  fair  contract.  Issue  directed  to  try 
the  case.  Buchanan  v.  Ban;  5  Ct.  of  Sess.  Cas. 
(3rd  ser.)  973. 

18.  Jurisdiction. 
a.  Higrli  Court. 

Locality.]  —  Semble,  salvage  on  the  Leigh 
iliddle  kSand  in  the  Thames  is  not  within  the 
ancient  jurisdiction  of  the  admiralty.  The 
L'lea)ior,  6  C.  Rob.  39. 

Or  salvage  on  the  Black  Tail  Spit  on  the  Essex 
coast.  See  The  Hercules,  Baxter  v.  Beeder, 
6  C.  Rob.  39,  n. 

Services  where  Rendered.] — Defendants 

in  a  cause  of  salvage,  instituted  against  the  cargo 
of  a  foreign  ship  to  recover  for  salvage  services 
rendered  in  saving  the  lives  of  a  number  of  the 
crew  and  passengers  on  board  such  ship,  alleged 
in  their  statement  of  defence  that  the  vessel  in 
which  the  cargo  proceeded  against  had  been 
laden  was  not,  at  the  time  the  salvage  services 
were  rendered,  stranded  or  in  distress  on  the 
shore  of  any  sea  or  tidal  water  within  the  limits 
of  the  United  Kingdom.  The  plaintiffs  demurred, 
on  the  ground  that  the  facts  therein  stated  were 
not  sufficient  to  exclude  the  jurisdiction  of  the 
court.  The  court  sustained  the  demurrer.  2' he 
Deutschland,  25  W.  R.  755. 

The  admiralty  court  had  jurisdiction  in  a 
salvage  case  where  part  of  the  services  were  per- 
formed on  shore,  as  unloading  cargo  after  the 
ship  has  been  brought  in.  The  Rusalie,  1  Spinks, 
188. 

Onus  of  Proof  of  Distance.] — To  oust  the 

court  of  its  municipal  jurisdiction,  it  lies  upon 
the  defendant  to  prove  that  the  vessel  was  at  a 
distance  from  shore  to  which  the  powers  of  the 
court  do  not  extend.  The  Gertrude,  30  L.  J., 
Adm.  130. 

3  &  4  Vict.  c.  65.] — Monition  to  owner  of 

timber  picked  up  adrift  in  Yarmouth  harbour 
to  shew  cause  why  he  should  not  pay  salvage 
rejected,  on  the  ground  that  the  court  had  no 
jurisdiction  under  3  &  4  Vict.  c.  65,  s.  6.  Raft 
of  Timber,  2  W.  Rob.  251. 

Agreement  made  on  Land.] — A  ship  sunk  at 
the  Nore  was  raised  by  divers,  and  a  salvage  suit 
brought  against  her.  The  owners  appeared  under 
protest  to  the  jurisdiction,  alleging  that  the 
services  were  performed  under  an  agreement 
made  on  land  : — Protest  overruled.  The  Cathe- 
rine, 12  Jur.  682  ;  6  Not.  of  Cas.  Suppl.  xliii. 

Cinque  Ports.]— The  17  &  18  Vict.  c.  104,  s.  460, 
does  not  alter  the  jurisdiction  of  the  court  of 
admiralty  and  the  cinque  ports  in  cases  of 
salvage  services  performed  within  the  limits  of 
the  cinque  ports.  The  Maria  Luisa,  Swabev, 
67  ;  2  Jur.  (N.s.)  264  ;  4  W.  R.  376. 

Salvage  of  a  Whale.] — Royal  fish  taken  within 
the  jurisdiction  of  the  cinque  ports  belong  to  the 
warden.  Cinque  Ports  (^Lurd  Wardoi)  v.  Rex, 
2  Hag.  Adm.  438. 

Extent  of — Value.] — The  court  of  admiralty 
i  and  the  admiralty  court  of    the    cinque    ports 
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have  both  jurisdiction  OTcr  claims  for  salvage 
where  the  value  of  the  property  salved  does  not 
exceed  l.OOOZ.  Tfie  Jeune  Paul.  3t)  L.  J..  Adm. 
11  ;  L.  R.  1  A.  &  E.  336  ;  16  L.  T.  125  ;  15  W.  R. 
776. 

The  words  in  25  &  26  Vict.  c.  63,  s.  49,  deter- 
mining the  jurisdiction  of  the  court  of  admiralty 
by  the  value  of  the  property  saved,  mean  the 
Talue  of  the  property  when  first  brought  into 
safety  by  the  salvors,  and  not  its  value  at  any 
subse'quent  period.  The  Stella,  36  L.  J..  Adm.  1 3  : 
L.  K.  1  A.  &  E.  340;  16  L.  T.  335;  15  W.  R.  936. 

A  salvage  suit  was  instituted  in  the  court  of 
admiralty,  in  a  sum  exceeding  900Z.  ;  the  value 
of  the  property  saved  was  less  than  1,000?.: — 
Held,  that  the  court  had  jurisdiction  to  entertain 
the  suit.  The  Empress.  41  L.  J..  Adm.  32  ;  L.  R. 
3  A.  &  E.  452  ;  25  L.  T.  885  ;  20  W.  R.  553  ;  1 
Asp  M.  C.  183. 

By  17  &  18  Vict.  c.  104,  s.  460,  and  25  i:  26  Vict. 
c.  63.  ss.  49,  50,  the  court  of  admiralty  has  not  | 
jurisdiction  to  determine  and  award  the  amount  ] 
of  salvage  due  if  the  value  of  the  property  saved 
is  proved  not  to  exceed  i,000L,  but  nevertheless  j 
it  retains  jurisdiction  to  condemn  in  costs  and 
■damages  salvors  so  v^-rongfully  arresting  property, 
and   for  other  collateral  purposes.      The  Kate, 
Br.  &  Lush.  218  :  33  L.  J.,  Adm.  122  ;   10  Jur. 
(X.S.)  444  ;  9  L.  T.  782. 

A  claim  for  less  than  the  sum  of  200Z.  was 
made  for  salvage  service  rendered  within  the 
limits  of  the  United  Kingdom,  i.e.  within  three 
miles  from  the  shore  : — Held,  that,  under  17  i:  18 
Vict.  c.  104,  s.  460,  the  court  of  admiralty  had 
not  jurisdiction  to  adjudicate  on  the  claim.  The 
Lvda,  Swabey,  40  ;  2  jur.  (x.s.)  119  ;  4  W.  R.  322. 

Where  the  value  of  the  property  saved  does  not 
exceed  1,000Z.,  the  court  of  admiralty  will,  not- 
withstanding an  absolute  appearance  is  given  by 
the  defendant,  refuse  to  proceed  in  the  salvage 
suit,  on  the  ground  that  17&  18  Vict.  c.  104,  s.  460, 
and  the  25  &  26  Vict.  c.  63,  s.  49,  prohibit  the 
court  from  exercising  jurisdiction.  The  Louisa, 
Br.  A:  Lush.  59  ;  9  Jur.  (N.S.)  676  ;  11  W.  R.  614. 
ijee  also  The.  William  and  John,  post,  col.  663. 

Owner.] — It  is  immaterial  to  this  question 

that  the  party  defending  is  the  mortgagee,  not 
Ihe  owner  of  the  ship.  The  word  "owners"'  in 
17  &  18  Vict.  c.  104,  s.  460,  if  necessary,  extends 
to  all  persons  interested  in  the  property.     lb. 

Estoppel.] — In  a  salvage  suit  the  dcfen- 

tlants  cnteroil  an  absolute  ajipearance.  The  vessel 
being  arrested,  was  released  on  the  1 1th  January, 
on  an  undertaking  by  the  proctors  of  the  owners 
to  file  an  affidavit  of  value  within  a  week.  On 
the  loth  they  filed  an  affidavit  stating  the  value 
of  the  vessel,  frciglit  and  cargo  to  be  over  1,000/. 
On  the  19th  a  receiver  of  wreck  made  an  affidavit 
that  the  value  was  under  1,000/.  On  the  Ist 
I'ebruary  the  dcfcnrjants  ai>plie<l  to  dismiss  the 
suit  with  costs,  on  the  ground  that  the  court  had 
no  jurisdiction,  which  in  such  a  case  lay  with  the 
justices,  under  25  &  26  Vict.  c.  63,  s.  49  :— Held, 
tliat,  under  the  circumstances,  the  defendants  liad 
estoppe<l  themselves  from  objecting  to  the  juris- 
<liction,  and  the  application  was  dismissed  with 
costs.     The  DaH,  21  L.  T.  7G5. 

Agreement  giving.] — Two  causes  of  salvage 
a'_'ainst  a  ve.-r.tl  were  consolidated  upon  motion  by 
tiie defendants, and  with  theconsentof  all  parties. 
On  a  petition  being  subsequently  liled,  tlie  defen- 
dants  moved  for  its  dismissal,  with  costs  and 
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damages,  on  the  ground  that  the  value  of  the 
property  salved  was  under  1,000Z. : — Held,  that 
the  proceedings  in  reference  to  the  consohdation 
must  be  construed  as  an  agreement  which  gave 
the  court  jurisdiction  under  31  &  32  Vict.  c.  71, 
s.  9.  The  Herman  Wedel,  39  L.  J.,  Adm.  30  ;  23 
L.  T.  876. 

Damages  against  Salvors  for  Arresting.] — The 
court  will  not  decree  for  damages  unless  the  cir- 
cumstances shew  mala  fides  or  crassa  negligentia 
on  the  part  of  the  salvors  in  arresting,  whereof 
the  fact  that  salvors  arrested  without  first  obtain- 
ing a  valuation  of  the  property  from  the  receiver 
of  wreck  (as  provided  for  by  25  &  26  Vict.  c.  63, 
s.  50)  is  not  conclusive  evidence.  Tlie  Kate, 
Br.  &  Lush.  218  ;  33  L.  J.,  Adm.  122  ;  10  Jur. 
(X.S.)  444  ;  9  L.  T.  782. 

Objection,  when  taken.] — The  objection  to  the 
jurisdiction  of  the  court  on  the  gi'ound  that  the 
property  is  under  1,000/.,  should  be  alleged 
when  the  appearance  is  entered  ;  but  where  a 
defendant  appeared  absolutely,  and  raised  the 
objection  after  the  petition  was  filed,  the  court 
entertained  it,  but  refused  costs.  The  Louisa, 
Br.  &  Lush.  59  ;  9  Jur.  (N.S.)  676  ;  11  "W.  R. 
614. 

Release  by  Keceiver  ofWreck.] — After  release 
by  the  receiver  of  wreck  of  salved  property  upon 
security  given  by  the  owner  under  17  &  18  ^'ict. 
c.  104,  s.  468,  the  salvors  have  no  right  to  detain 
the  property  or  to  arrest  it  by  admiralty  warrant. 
'The  Lady  Catherine  Barham,  Lush.  404  ;  5  L.  T. 
693. 

Jurisdiction  does  net  depend  on  Salvors"  Pos- 
session.]— The  rights  of  the  admiralty  court  to 
enforce  salvage  did  not  depend  upon  the  salvors 
retaining  possession.  The  Eleonora  Charlotta, 
1  Hag.  Adm.  156. 

Proceedings  before  Justices — Subsequent  Pro- 
ceedings in  High  Court,  j — The  master  of  a  vessel 
agreed  to  pay  140/.  for  salvage  services  to  be 
rendered  to  his  ship.  The  salvors  took  proceeil- 
ings  before  justices  to  enforce  ])ayment  ;  the 
justices  held  the  agreement  invalid  and  reduced 
the  sum  to  be  i)aid  to  70/.  A  cause  of  salvage 
was  then  in.siitute<l  in  the  high  court  of 
admiralty  :  — Held,  under  17  &  18  Vict.  c.  104, 
8.  460,  and  25  &  26  Vict.  e.  63, s.  49,  that  the  suit 
be  dismissed,  the  sum  claimed  being  under  200/. 
The  William  and  John,  Br.  &  liUsh.  49  :  32  L.  J., 
Adm.  Iit2  ;  9  Jur.  (X.8.)  284  ;  8  L.  T.  50  ;  11 
\V.  R.  535. 

Award  of  Commissioners — Subsequent  Action.] 

— See  The  Klisr,  hUjira,  col.  661. 

Capture— Eanaom— Hostage.] — The  master  of 
a  ship  captured  i)y  a  Frencii  privateer  ransomed 
Ihe  ship  and  cargo  and  went  himself  as  hostage. 
On  the  sliip's  arrival  in  England  he  arrested 
the  cargo  for  payment  of  the  ransom  bill.  Pro- 
hibition to  the  a<lmiralty  before  appenrnnce  of 
the  cargo-owner,  refused.  Tranter  y.  Watson,  6 
Mod.  n. 

b.  Justices. 

"  Ship  or  Boat  Stranded  or  otherwise  in  Dis- 

'  tress." J — Justices  awarde<l  salvage  in  respect  of 

i  services  rendered  to  a  hopper  barge,  which  had 

1  been  found  adrift  without  any  person  on  board 
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of  her  in  the  Wash,  about  three  miles  from 
Boston.  The  bar^e  was  not  furnislicd  with  any 
means  by  which  she  could  be  propelled,  and  was 
used  for  dredging  purposes  : — Held,  that  the 
barge  was  a  "  ship  in  distress  on  the  shore  of  a 
sea  or  tidal  water,"  within  the  meaning  of  the 
Merchant  Shipping  Act,  ISoi,  s.  458,  and  that 
the  justices  hail  jurisdiction  to  award  salvage. 
The  'Lfda  (Swabcy,  40)  followed.  The  Mac  or 
Macadam  v.  Saucy  Polly,  51  L.  J.,  Adm.  81  ; 
7  P.  D.  126  ;  46  L.  T.  907  ;  5  Asp.  M.  C.  555— 
C.  A. 

"  Sum  Claimed."]— The  17  &  18  Vict.  c.  104, 
s.  460,  and  25  &  26  Vict.  c.  63,  s.  49,  being  read 
together,  enact,  that  all  disputes  as  to  the  amount 
of  salvage,  where  either  the  sum  claimed  does 
not  exceed  200Z.  or  the  value  of  the  property 
."^aved  does  not  exceed  1,000?.,  shall  be  referred 
to  justices  of  the  peace,  and  thereby  in  those 
cases  exclude  the  jurisdiction  of  the  court  of 
admiralty.  The  William  and  John,  Br.  &  Lush. 
49  ;  32  L.  J.,  Adm.  102  ;  9  Jur.  (N.s.)  284  ;  8 
L.  T.  56  ;  11  W.  R.  535. 

By  "the  sum  claimed"  is  meant  the  sum 
claimed  by  the  salvors  before  the  dispute  is 
referred.    lb. 

The  words  "disputes  as  to  the  amount  of 
salvage"  extend  to  cases  where  an  agreement 
stipulating  for  a  fixed  amount  has  been  made. 
lb. 

The  existence  of  an  agreement  does  not  confer 
jurisdiction  upon  the  court  of  admiralty,  but 
where  that  jurisdiction  exists,  and  has  been  pro- 
perly set  in  motion,  it  may  induce  the  court  to 
give  costs  to  the  salvors,  although  they  recover  a 
sum  less  than  200Z.  See  also  Cases  ante,  cols. 
653,  seq. 

"Sum  in  Dispute." J — The  words  " sum  in  dis- 
pute "  in  17  &  18  Vict.  c.  104,  s.  464,  do  not  mean 
the  sum  awarded  by  the  justices  and  appealed 
against  ;  and  where  the  only  evidence  of  the 
sum  in  dispute  is,  that  the  salvors  claimed  before 
the  justices  a  certain  amount  of  salvage,  not 
exceeding  2001.,  an  appeal  from  the  award  of 
the  justices  lies  in  the  admiralty  court.  The 
Andrew  Wilson,  Br.  &  Lush.  56  ;  32  L.  J.,  Adm. 
104  ;  9  Jur.  (n.s.)  474  ;  8  L.  T.  177. 

Salvors,  having  sent  in  a  formal  demand  in 
writing  for  40/.,  afterwards,  before  the  justices, 
claimed  a  sum  not  exceeding  200/.  The  justices 
found  that  no  salvage  was  due,  and  from  that 
decision  the  salvors  appealed  : — Held,  that  the 
sum  in  dispute  was  the  sum  formally  demanded, 
and  that  as  that  was  under  50/.,  an  appeal  did 
not  lie.  The  Mary  Amie,  34  L.  J.,  Adm.  73  ;  12 
L.  T.  238. 

When  the  sum  in  dispute  exceeds  50Z.,  the 
court  has  jurisdiction  to  entertain  an  appeal, 
even  though  the  value  of  the  property  salved  is 
under  1,000/.  The  Genennis,  37  L.  J.,  Adm.  37  ; 
L.  K.  2  A.  &  E.  57  ;  17  L.  T.  552  ;  16  W.  E.  519. 

Appeal — Varying  Order.] — The  court  will  not 
entertain  an  appeal  from  the  salvage  award  of 
justices  upon  the  mere  question  of  amount,  unless 
plainly  exorbitant.  The  Cuha,  Lush.  14  ;  6  Jur. 
(N.s.)  152. 

The  salvors  brought  a  barge  off  a  dangerous 
position  near  the  Nore  sand,  and  claimed  80/. 
The  magistrates  at  Maidstone  awarded  15/. : — 
Held,  that  the  latter  sum  was  quite  inadequate, 
and  the  court  gave  40/.  The  Harriett,  Swabey, 
218. 


Unless  the  amount  awarded  is  wholly  inade- 
quate, the  court  will  not  disturb  the  award,  even 
though  it  is  of  opinion  that  the  magistrates 
should  have  given  a  somewhat  larger  sum,  Th^ 
Jeune  Louise,  37  L.  J.,  Adm.  32. 

Practice.] — The  court  rarely  admits  new 

evidence  on  the  hearing  of  an  appeal  from  axt 
award  of  magistrates.     The  Generous,  supra. 

Estoppel.] — The  value  stated  by  the  owners  of 
salved  property  in  proceedings  before  commis- 
sioners is  not  conclitsive  upon  the  salvor  though 
assented  to  at  the  time.  The  Hope,  14  W.  R. 
467.    And  see  The  EUse,  Swabey,  436. 

Appeal  from    Justices— Sum    in  Dispute.] — 

There  was  no  appeal  from  justices  in  salvage 
cases  under  17  &  18  Vict.  c.  104,  s.  464,  unless 
"  the  sum  in  dispute  "  was  over  50/.  The  salvors 
claimed  40/.  in  substance,  but  formally  a  sum 
not  exceeding  200/.  The  justices  awarded 
nothing  :— Held,  that  there  was  no  appeal.  Tlie- 
Mary  Anne,  Br.  &  Lush.  334. 

17  &  18  Vict.  c.  104,  s.  460.]— The  words  "  at 
or  near  the  place  where  such  ship  or  boat  is 
lying"  in  the  above  section  refer  to  justices- 
residing  at  or  near  the  place  to  which  the  ship 
is  brought  immediately  after  the  salvage  service. 
Summers  v.  JJuchan,  18  Ct.  of  Sess.  Cas.  (4th 
ser.)  879. 

c.  County  Court. 

Extent  of.]— By  17  &  18  Vict.  c.  104,  ss.  458, 
460,  and  25  &  26  Vict.  c.  63,  s.  49,  where  certain 
services  are  rendered  to  a  ship  or  a  boat  in  dis- 
tress on  the  seashore,  there  shall  be  payable  to 
the  parties  by  whom  the  service  is  rendered  a 
reasonable  amount  of  salvage,  the  amount,  in 
case  of  dispute,  where  the  sum  claimed  does  not 
exceed  200/.,  or  the  value  of  the  property  saved 
does  not  exceed  1,000/.,  to  be  referred  to  the 
arbitration  of  two  justices  or  a  county  court, 
judge  : — Held,  that  a  county  court  judge  may 
exercise  this  jurisdiction  where  there  has  been  a 
salvage  agreement  for  a  fixed  sum,  and  that  a 
rule  by  which  such  proceedings  are  to  be  com- 
menced in  the  county  court  by  plaint  and  sum- 
mons is  valid.  Beadnell  v.  Bceson,  9  B.  &  S. 
315  ;  37  L.  J.,  Q.  B.  171  ;  L.  E.  3  Q.  B.  439  ; 
18  L.  T.  401  ;  16  W.  E.  1008. 

Distribution  of  Salvage.] — A  county  court, 
having  admiralty  jurisdiction,  has  jurisdiction  to 
entertain  a  suit  of  distribution  of  salvage  where 
the  amount  which  the  court  is  asked  to  appor- 
tion does  not  exceed  300/.,  notwithstanding  that 
the  value  of  the  property  saved  exceeds  1,000/, 
The  Glannibanta,  Elcmore  v.  Trim,  46  L.  J., 
Adm.  75  ;  2  P.  D.  45  ;  36  L.  T.  27  ;  25  W.E.  513. 

The  admiralty  jurisdiction  of  the  county  courts 
extends  to  the  distribution  of  salvage,  although 
there  has  been  no  original  claim  in  the  county 
court  for  salvage.     I  b. 

Enforcing  Bonds  given  to  Receivers  of  "Wreck.} 

— As  it  is  a  matter  of  doubt  whether  the  county- 
courts  having  admiralty  jurisdiction  have  power 
to  enforce  salvage  bonds  given  to  receivers  of 
wreck  under  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  468,  the  court  of  admi- 
ralty will,  on  the  application  of  a  salvor  in 
respect  of  whose  services  such  a  bond  has  been 
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given,  ffrant  leave  to  proceed  in  the  high  court 
under  the  County  Coui-ts  Admiralty  Jurisdiction 
Act,  1868  (31  &  32  Vict.  c.  71).  s.  9.  The  John 
Evans,  43  L.  J.,  Adm.  9 ;  30  L.  T.  308  ;  2  Asp. 
M.  C.  23i. 

19.  Salvage  Lien. 

Sum  paid  to  release  Ship.] — A  shipowner  who 
has  paid  a  sum  of  money,  under  9  &  10  Vict.  c.  99, 
in  order  to  release  the  ship  and  cargo  from  a 
claim  for  salvage,  has  a  lien  on  the  cargo  for  the 
proportion  of  those  expenses  payable  to  him  by 
the  owners  of  the  goods,  and  an  insurable  interest 
in  the  cargo  in  respect  of  such  lien.  Bv'ujfjx  v. 
3Iefchant  Trndivs'  Ship  Loan  and  Assurance 
Association,  13  Q.  B.  167  ;  18  L.  J.,  Q.  B.  178  ;  13 
Jur.  787. 

Of  Finder.]  —  The  deputy  vice-admiral,  who 
received  an  anchor  and  a  hawser,  alleged  to  have 
been  left  at  sea,  from  the  finder,  refused  on 
application  by  the  real  owner  to  deliver  them 
up,  until  the  salvage  was  paid,  or  security  given 
for  the  payment  of  it : — Held,  that  this  was  a 
conversion,  but  that  if  he  had  merely  refused  to 
<leliver  them  up  until  it  was  ascertained  wliether 
salvage  was  due  or  not,  it  would  not  have 
amounted  to  a  conversion.  Clark  x.  CJiamher- 
lain,  2  M.  &  W.  78  ;  2  Gale,  217. 

Solicitors'  Costs  —  Expenses  of  Crew  —  Pri- 
ority.1 — Solicitors  for  defendants  in  a  salvage 
action  against  a  foreign  ship,  who  are  entitled 
to  a  charge  upon  the  ship,  or  the  proceeds 
thereof,  for  their  costs  and  expenses  incurred 
in  the  preservation  of  the  property,  do  not  take 
priority  of  the  claim  of  the  foreign  government, 
who.  on  the  abandonment  of  the  ship  by  her 
owners,  are  entitled,  by  the  provisions  of  their 
code,  to  a  lien  upon  the  ship,  or  the  proceeds,  for 
the  cx|jenses  of  sending  back  the  ship's  crew  to 
their  own  country.  An  Italian  ship  was  brought 
into  a  British  port  by  salvors.  A  salvage  action 
having  been  instituted,  the  ship  was  sold  by 
order  of  the  court,  and  a  sum  was  awarded  out 
of  the  proceeds  to  the  salvors.  After  pay- 
ment of  that  sum,  and  the  costs  of  the  plain- 
tiffs, a  balance  of  60Z.  10.?.  3rZ.  remained  in 
court.  The  defendants'  solicitors  had  incurred 
expenses  in  pumping  the  ship,  paying  the  mar- 
shal's pos.session  fees,  &c.,  and  claimed  acliargiiig 
order  upon  the  balance  in  court  for  such 
expenses,  and  sought  payment  out  of  such 
balance  to  them.  The  Italian  government, 
through  their  consul  in  this  country,  had  sent 
home  the  crew  of  the  shi|),  and  had  incurred 
expenses  by  so  doing.  By  Italian  law  sucli  last- 
mentioned  expenses  arc  a  lien  u|j(m  the  ship. 
The  Italian  consul  opposed  payment  cuit  to  the 
defendant's'  solicitors,  and  claimed  priority  for 
the  lien  of  the  Italian  government : — Held,  that 
the  Italian  government  was  entitlcfl  to  such 
priority.  Th;  Lir'ufta,  52  L.  J.,  Adm.  81 ;  8 
P.  D.  209  ;   19  L.  T.  411  ;  .'',  Asp.  M,  C.  157. 

Cargo  raised  from  Wreck.] — H.  &  Co.,  owners 
of  copper  ore,  employed  T.  to  convey  it  in  his 
barge  from  Liverpool  to  Birkenhead,  and  to 
deliver  it  there  to  L.,  to  l)c  crushed  in  his  mills, 
L.  having  agreed  to  indemnify  Ff.  &  Co.  against 
all  risk  of  such  transit.  The  barge  with  the  ore 
on  board,  having  afterwards,  witliout  any  fault 
of  T.,  sunk  in  the  Mersey,  he  iiifoinied  H.  &  Co. 
of  the  accident,  and  requested  to  be  employed  to 
raise  the  ore,  when  he  was  told  that  H.  &  Co. 


had  nothing  to  do  with  it,  and  that  he  should 
see  L.,  who  had  the  management  of  it.  !<.,  when 
applied  to  by  T.  as  to  getting  the  ore  uu. 
said  that  he  was  insured  with  S.,  and  that  T. 
must  therefore  go  to  S.  for  orders.  T.  having 
accordingly  obtained  from  S.  directions  to  do 
the  work,  raised  the  ore,  and  afterwards  con- 
veyed it  to  Birkenhead,  and  tJien  claimed  a 
lien  on  it  as  against  H.  &  Co.  for  the  expenses  of 
raising  it  : — Hekl,  that  he  had  no  right  to  such 
lien,  on  the  ground  either  of  any  contract  with 
H.  (Sc  Co.,  or  of  general  average  loss  or  of  salvage. 
CasteUain  v.  Thonijmin,  13  C.  B.  (N.S.)  105  ;  32 
L.  J.,  C.  P.  79  ;  7  L.  T.  424  ;  11  W.  R.  147. 

Priority.] — Salvage  lien  precedes  a  wages  lieu. 
The  Siihina,  7  Jur.  182.  As  to  damage  lien,  see 
The  Selina,  supra,  col.  632  ;  Att.-Gen.  v.  Norstedt, 
supra,  col.  164. 

Cargo  Sold — Following  Proceeds.] — Where  a 

suit  for  salvage  of  life  is  instituted  against  a 
cargo  a  part  of  which  had  been  sold  before  action 
brought,  the  court  perhaps  has  power  to  follow 
the  proceeds.     The  General  Maclean,  13  W.  It. 

728. 

Judgment  for  Salvage — Action  for  Amount 
Paid  for  Salvage  against  Underwriter — Salvage 
not  caused  by  Perils  insured  against.] — See 
Ballantijne  v.  Machinmnt,  jfost,  col.  1321. 

20.  Practice. 

a.  Generally. 

See  also   XXVI.   Ad.aiiralty  Law  and 
Practice,  infra. 

Trinity  Masters.]  —  In  salvage  actions  the 
presence  of  Trinity  masters  is  desirable.  The 
James  Dixon,  2  L.  T.  696. 

Compromise — Mistake  of  Fact.] — A  compro- 
mise of  a  salvage  action  agreed  to  by  the  salvors 
under  a  mistake  of  fact  is  not  binding  upon  them. 
The  Monarr/i,  56  L.  J.,  Adm.  114  ;"  12  P.  D.  5  ; 
56  L.  T.  204  ;  35  W.  It.  292  ;  6  Asp.  M.  C.  9(t. 

Several  Salvors — Cross-examination.] — Itival 
salvors  have  a  riglit  to  crcjss-exaniine  cadi  other's 
witnesses,  but  only  on  a  point  at  which  they  are 
at  issue.    lb. 

In  a  suit  by  rival  salvors  being  heard  together 
the  witnesses  called  on  behalf  of  one  set  of 
salvors  will  be  liable  to  cross-examination  ;  first 
on  behalf  of  the  rival  plaintiffs,  and  then  on 
behalf  of  the  defendants.  The  Pkiladeljjhia, 
]\i:  &  Lush.  28. 

Bight  to  begin.] — The  right  to  begin  does  not 
shift  with  the  burden  of  proof,  but  is  almost 
universally  with  the  claimant:.  2'he  Magdalen, 
31  h.  J.,  Adm.  22  ;  5  L.  T.  807, 

Where  there  are  rival  salvors,  the  salvor  who 
first  enters  his  suit  has  the  right  to  begin,  unless 
special  circumHtanccs  are  shewn.  The  Morocco, 
24  L.  T.  578  ;  1  Asp.  M.  C.  46. 

Service  of  Writ  on  Solicitors  for  Party  not 
appearing.] — Annrdcrmailr  f<ir  leave  to  serve  the 
writ  in  a  eollisifni  action  upon  solicitors  wlio  had 
acted  for  the  owners  of  the  other  shi])  in  an 
action  for  the  same  collision,  which  action  had 
been'  discontinued,  and  upon  evidence  that  the 
•solicitors  no  longer  .acted  for  the  owners,  set 
aside.  TTkj  Pomnierania,  48  L.  J.,  Adm.  55  ;  4 
P.  D.  195  ;  39  L.  T.  642. 
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Service  of  Notice  of  Writ.] — Where  in  an 
aeticm  in  iHTsonain  for  alleped  salvage  services 
rcmlered  to  ship,  freight  and  cargo,  the  plaintiffs, 
the  owners,  master  and  crew  of  the  salving 
vessel,  had  served  the  writ  upon  the  owners  of 
the  salved  ship  resident  within  the  jurisdiction  : 
—Held,  that  under  R.  S.  C.  1883,  Ord.  XI.  r.  1, 
leave  might  be  obtained  to  serve  the  cargo- 
owners,  out  of  the  jurisdiction,  with  notice  of 
the  writ.  Thr  Elton,  60  L.  J.,  Adm.  69  ;  [1891] 
P.  26.5  ;  6.5  L.  T.  232  ;  39  W.  R.  703  ;  7  Asp.  M.  C. 
66. 

Salvage  after  Collision— Owner  of  wrongdoing 
Ship  intervening.]  —  Where  a  ship  has  been 
found  to  blame  in  a  collision  suit  and  a  salvage 
suit  has  been  instituted  against  "  B.,"  the  other 
i-hip,  "  B."  has  a  right  to  intervene  in  the  salvage 
suit ;  and  if  they  put  in  bail  to  answer  the 
salvor's  claim  in  lieu  of  the  b.ail  given  by  the 
owners  of  "  B.."  the  court  will  give  them  the  con- 
duct of  the  defence  of  the  salvage  suit.  Thn 
Binm.  31  L.  T.  202  ;  2  Asp.  M.  C.  366.  And  see 
The  Kathleen,  infra,  col.  672. 

Action  in  personam.]  —  Monition  decreed 
against  the  owner  of  ship  and  cargo  salved,  to 
siiew  cause  why  salvage  should  not  be  pro- 
nounced for  ;  the  salved  property  being  at  sea. 
The  Meg  MerriUes,  3  Hag.  Adm.  346.  S.  P.,  The 
Trelaw'ney,  3  C.  Rob.  216,  n.  S.  C,  -1  C.  Rob. 
223.  Duiiean  v.  Dundee,  Perth  and  London 
Shljjping  Co.,  5  Ct.  of  Sess.  Cas.  (-Ith  ser.)  742. 
The  Hope,  3  C.  Rob.  215.  Five  Steel  Barges, 
supra,  col.  626. 

The  court  refused  to  allow  proceedings  in  per- 
sonam to  be  commenced  against  the  owners  of  a 
ship  that  had  received  salvage  assistance  from 
a  Queen's  ship,  and  had  on  a  subsequent  voyage 
been  lost.     The  Chieftain,  4  Not.  of  Cas.  459. 

Effect    of    Judgment    in     rem    in     Salvage 

Action.]— See    Bullantgne   v.  Machinnon,  post, 
coL  1321. 

Court  of  Passage— Distribution  of  Salvaga 
by  High  Court.] — See  The  Theresa,  infra,  col. 
945. 

Salvage  paid  to  Master— Recovery  by  Ship- 
owner.]— See  The  Frincess  Helena,  supra,  col. 
650. 

b.  Parties. 

Several  Salvors.] — The  court  will  protect 
owners  where  the  expenses  have  been  increased 
by  separate  suits  having  been  brought  by  two 
sets  of  salvors,  and  the  interest  of  the  one  set  has 
been  denied  by  the  other.  The  Bartley,  Swabey, 
198. 

Who  to  Sue.] — Two  suits  afterwards  consoli- 
dated were  brought,  one  by  the  owner  and  the 
other  by  the  charterer  of  the  salving  ship,  for 
salvage  to  a  ship  also  chartered  to  the  same 
charterer  :— Held,  that  as  under  the  terms  of  the 
charterparty  the  charterer  of  the  salving  ship 
was  for  the  time  being  the  owner,  he,  and  not 
the  owner,  was  entitled  to  institute  the  suit.  The 
Scout,  41  L.  J.,  Adm.  42  ;  L.  R.  3  A.  &  B.  512  ; 
26  L.  T,  371  ;  20  W.  R.  617  ;  1  Asp.  -M.  C. 
258. 

Third  Party — Procedure.] — In  an  action  for 
damage   by   collision    brought   by  a   vessel    at 


anchor  against  a  vessel  in  tow  of  a  tug,  the 
owners  of  the  tug  were  made  third  jiarties  under 
Ord.  XVI.  r.  18,  as  the  defendants  claimed  to  be 
indemnified  by  the  owners  of  the  tug  against 
the  plaintiffs'  claim,  on  the  ground  that  the 
improper  navigation,  if  any,  was  that  of  the  tug. 
An  application  for  directions  under  Ord.  XVI. 
r.  21,  was  subsequently  made,  and  the  plaintiffs 
thereupon  asked  that  the  third  parties  should 
be  dismissed  from  the  action  on  the  ground 
that  the  plaintiffs  would  be  embarrassed  by  the 
proceedings  between  the  defendants  and  the 
third  parties  : — Held,  that  the  third  parties 
must  be  dismissed,  as  under  the  circumstances 
questions  would  probably  arise  between  them 
and  the  defendants  by  which  the  plaintiffs 
might  be  embarrassed,  as  they  were  different 
from  those  upon  which  the  action  between 
the  plaintiffs  and  defendants  would  turn.  The 
Bianca,  52  L.  J.,  Adm.  56  ;  8  P.  D.  91  ;  48 
L.  T.  440  ;  31  W.  R.  954  ;  5  Asp.  M.  C.  60. 

Shipowners — Cargo-owners.] — Salvors  of  a  ship 
engaged  as  a  common  carrier  between  Dundee 
and  London,  sued  the  shipowners  for  salvage 
of  ship  and  cargo,  the  cargo  being  the  property 
of  various  owners.  The  salvors  averred  that  the 
salvage  was  rendered  necessary  by  the  negligence 
of  the  master  : — Held  that  the  action  was  rightly 
brought  against  the  shipowners.  Buncan  v. 
Bnndre,  Perth,  and  London  Shipping  Co.,  5  Ct.  of 
Sess.  Cas.  (4th  ser.)  742. 

Joinder  of  Plaintiffs- E.  S.  C.  1883,  Ord.  XVI 
r.  1;  Ord.  XVIII.  r.  1.]— The  plaintiffs,  owners, 
masters  and  crews  of  four  tugs  issued  a  writ  of 
summons,  claiming  salvage  for  services  rendered 
to  a  ship,  her  cargo  and  freight.  The  o^vners  of 
the  ship  and  cargo  appeared  under  protest,  and 
moved  to  set  aside  the  writ,  or  in  the  alternative 
to  strike  out  all  the  plaintiffs  but  one  set,  upon 
the  ground  that  the  causes  of  action  were  sepa- 
i.^t.e  : — Held,  that  the  motion  be  dismissed  ;  and 
that  the  above  rules  of  the  supreme  court,  as 
interpreted  by  Smurthwaito  v.  Ilannay,  [1894] 
A  C.  494,  do  not  apply  to  admiralty  pr.actice. 
The  Marcchal  Suehet,  65  L.  J.,  Adm.  94  ;  [1896] 
v.  233  ;  74  L.  T.  789  ;  45  W.  R.  141  ;  8  Asp.  M.  C. 
108. 

c.  Consolidation. 

When  allowed.] — Salvage  suits  may  be  consoli- 
dated on  the  motion  of  the  plaintiffs  and  without 
the  consent  of  the  defendants.  The  3Ielpomene, 
42  L.  J.,  Adm.  45  ;  L.  R.  4  A.  &  E.  129  ;  28  L.  T. 
76  ;  21  W.  R.  956  ;  1  Asp.  M.  C.  575.  S.  P.,  The 
Jacob  Landstrom,  4  P.  D.  191  ;  40  L.  T.  36  ;  4 
Asp.  M.  C.  58  (not  followed  in  The  Strathgarryf 
infra). 

Wherever  it  appears  to  the  court  convenient 
to  do  so,  salvage  actions  brought  by  different 
salvors  against  the  same  property  in  respect  of 
services  rendered  upon  the  same  occasion  will  be 
consolidated  without  regard  to  the  consent  of  the 
parties.  The  Jaeoh  Landstrom,  supra,  not  fol- 
lowed ;  The  William  Hutt  (I.ush.  25)  and  The 
Melpomene  (L.  R.  4  A.  &  E.  129)  followed.  The 
Strathgarry,  64  L.  J.,  Adm.  59;  [1895]  P. 
264  ;  11  R.  732 ;  72  L.  T.  202  ;  7  Asp.  M.  C. 
573. 

A  salvor  who  saves  life  in  addition  to  rendering 
other  salvage  services  is  not  bound  to  consolidate 
an-ainst  his  will.  The  Morocco,  24  L.  T.  598  ;  1 
A^sp.  M.  C.  46. 
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Motion  to  dismiss  after  Consolidation.] — ^When 

a  vessel  bad  been  arrested  in  two  causes  of  sal- 
vage, which  upon  motion  by  consent  of  all  parties 
had  been  consolidated,  and  a  petition  was  after- 
wards filed,  a  motion  to  dismiss  the  suit  with 
costs  and  damages,  as  the  value  of  the  property 
saved  was  under  l.OOOZ.,  was  rejected  with  costs. 
TJw  Herman  Wedd,  39  L.  J.,  Adm.  30  ;  23  L.  T. 
876. 

Counsel.] — When  the  interests  of  one  of  the 
parties  in  a  consolidated  salvage  suit  are  adverse 
to  the  interests  of  the  others,  separate  counsel  on 
his  belialf  may  be  heard  at  the  hearing  of  the 
consolidated  cause.  The  Scuxtt,  41  L.  J.,  Adm. 
12  :  L.  E.  3  A.  &  E.  .512  ;  26  L.  T.  371  ;  20  W.  R. 
G17;  1  Asp.  M.  C.  258. 

d.  Tender. 

Tender.] — In  a  case  where  two  actions  of  sal- 
vage were  instituted  against  the  same  vessel,  on 
behalf  of  plaintiffs  having  adverse  interests,  to 
recover  salvage  reward  in  respect  of  services 
rendered  on  the  same  occasion,  the  court  on  the 
plaintiffs  refusing  to  consent  to  a  consolidation 
order,  allowed  the  defendants  to  make  a  single 
tender  in  respect  of  the  claims  in  both  actions. 
The  Jacob  Landstrom,  4  P.  D.  191  ;  40  L.  T.  38  ; 
4  Asp.  M.  C.  58. 

A  defendant  may,  by  act  in  court,  tender  a 
sum  of  money  in  satisfaction  of  the  plaintiff's 
claim,  and  reserve  the  question  whether  he  is 
liable  to  pay  costs.  The  Iliekiiia/i.  39  L.  J.,  Adm. 
7  :  L.  R.  3  A.  &  E.  15  ;  21  L.  T.  472  ;  18  W.  K. 
151. 

Where  no  tender  has  been  made  in  a  salvage 
suit  for  services  which  were  actually  towage,  the 
amount  of  claim  could  not  be  recovered.  'The 
Strathnavcr,  1  App.  Cas.  58  ;  34  L.  T.  148  ;  3  Asp. 
M.  C.  113— P.  C. 

Eff"ect  on  Costs.] — See  post,  cols.  674,  seq. 

On  Appeal  against  Award.']  —The  sum  of  800?. 
had  been  awarded  by  the  cinque  port  commis- 
sioners to  salvors  for  services  i-endered  to  a  brig 
and  her  cargo.  The  ownei-s  of  the  brig  and  cargo, 
]»ursuant  to  1  &  2  Geo.  4,  c.  76,  instituted  an  appeal 
against  this  award  in  the  court  of  admiraltj', 
aiifl  afterwards  tendered  \Wl.  by  act  in  court : — 
Held,  on  motion  to  direct  the  notice  of  tender  to 
bo  taken  off  the  file,  that  the  appellants  were 
entitled  to  make  such  tender  by  act  in  court, 
notwithstanding  that  no  tender  had  been  made 
prior  to  the  institution  of  the  ap[)eal.  The 
Aniuitc,  42  L.  J.,  Adm.  13  ;  L.  R.  4  A.  &  E.  9  ; 
28  L.  T.  372  ;  21  W.  R.  552  ;  1  Asp.  M.  C.  577. 

Tender  upheld.] — Tender  upheld,  though  (lie 
salvors  tfiiik  nut  a  commission  cjf  appraisement, 
and  the  salved  ship  was  api)raiscd  for  consid(_'r- 
ably  more  than  her  stated  value.  Costs  of 
a])|)raisemcnt  allowed.  The  Batavicr,  1  Spinks, 
169. 

Salvage  claims  by  smacksmen  and  boatsmen 
rendering  trivial  services  to  shi|)S  in  distress, 
offers  of  30Z.  and  50/.  having  Vjccn  made  for  the 
sciviccs, dismissed.  The  JUack  Jiny,  3  Hag.  Adm. 
38(>,  n. ;  The  Funchal,  3  Hag.  Adm.  386,  n. 

Tender  without  Payment  into  Court.] — See 
'I'lir  yd.snnjth,  infra,  col.  671!. 

Taxation  of  Costs   after  Tender  pronounced 

for.]— A  tender  in  respect  of   salvage  services 


was  made  and  pronounced  for  by  the  court, 
nothing  being  said  as  to  costs.  Upon  a  sub- 
sequent day  the  plaintiffs  moved  for  an  order  for 
taxation  and  payment  of  their  costs  up  to  tender  : 
— Held,  that  the  defendants  and  their  bail  liaving 
been  dismissed  from  the  suit,  no  order  could  be 
made,  llie  Countess  of  Levin  and  Melville,  5 
L.  T.  290. 

Tender  admits  Salvage.] — A  tender  in  a  sal- 
vage suit  is  an  admission  that  salvage  services 
were  rendered.     The  Portia,  9  Jur.  167. 


e.  Arrest  and  Sale — Bail. 

Bail.] — When  a  ship  has  been  fotmd  to  blame 
in  a  cause  of  collision,  and  a  cause  of  salvage  has 
been  instituted  against  the  other  (the  injured) 
ship,  the  owners  of  the  ship  found  to  blame  have 
a  right  to  intervene  in  the  salvage  cause  to  protect 
their  own  interest ;  and  if  they  choose  to  jmt  in 
bail  to  answer  the  claim  of  the  salvors  in  lieu  of 
the  bail  given  by  the  owners  of  the  injured 
vessel,  the  court  will  give  them  the  conduct  of 
the  defence  of  the  salvage  suit ;  under  such  cir- 
cumstances the  owners  of  the  injured  vessel  are 
entitled  to  have  their  bail  released,  and  to  be 
paid  their  costs  up  to  the  time  when  the  new  bail 
is  put  in.  The  Diana,  31  L.  T.  203  ;  2  Asp.  M.  C. 
366. 

"WTiat  Liable  to  Arrest.] — Services  were  ren- 
dered, by  means  of  which  a  vessel  and  the  goods 
on  board  were  saved  from  total  loss,  and  the  lives 
of  a  number  of  passengers  also  were  saved.  Suits 
were  instituted  on  behalf  of  tlie  persons  who 
rendered  the  services,  against  the  vessel  and  her 
cargo,  to  recover  .salvage  reward  : — Held,  that 
the  wearing  apparel  of  tlie  passengers,  and  other 
things  belonging  to  them  ejusdem  generis,  on 
board  the  vessel,  were  privileged  from  arrest. 
The  Willem.  III.,  L.  R.  3  A.  &  E.  487  ;  25  L.  T. 
386  ;  20  W.  R.  216  ;  1  Asp.  M.  C.  129. 

Release  of  Property.] — A  vessel  wliich  had 
Ijcen  saved  was  valued  by  a  receiver  of  wreck  at 
less  than  1,0(10/.  TIk."  salvors  obtained  an  order 
for  a  commission  of  api)raisemcnt,  but  did  not 
execute  it,  and  after  three  weeks  gave  notice  that 
they  proceeded  no  further  in  the  suit:— Held, 
that  they  might,  within  four  days  of  obtaining 
the  order,  have  ascertained  the  value,  and  that 
therefore  tliey  nuist  be  condemned  in  damages 
for  detention  of  the  vessel  during  the  rest  of  the 
three  weeks.  The  Margaret  and  Jane,  38  L.  J., 
Adm.  38  ;  L.  R.  2  A.  &  E.  345  ;  20  L.  T.  I(il7  ; 
17  W.  R.  1064. 

After  release  of  salved  property  by  the  receiver 
of  wrei;k  upon  security  to  his  sat  isf.act  ion,  s.alvora 
have  no  light  to  detain  the  i)roperty,  or  to  arrest 
it.  The  Ladij  Kathrinc  Jiarliam,  Lush.  404  ;  5 
L.  T.  693. 

Perishing  Cargo— Order  for  Sale.] — When  a 

ship  and  cargo  an;  brought  into  port  by  salvors, 
and  a  suit  is  instituted  in  the  court  of  admiralty 
to  recover  salvage  reward,  that  court  will,  on  the 
application  of  the  salvors,  acting  with  the  assent 
of  the  owners  of  the  cargo,  order  a  sale  of  the 
cargo  to  prevent  deterioration  fiom  damage  done, 
although  the  shipowner,  desirous  of  carrying  on 
tlie  cargo  so  a.H  to  earn  freight,  oi)])oscs  the  sale 
and  offers  to  give  substantial  bail  for  both  ship 
and  cargo  ;  but  such  sale  will  be  ordered  subject 
to  all  questions  of  right  to  freight.   The  Kathleen^ 
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&  E.  2lJ9  ;  31  L.  T. 


Derelict— Default  Action.] — Where  in  a 

salvage  action,  in  which  no  appearance  had  been 
entered,  it  was  alleged  upon  affidavit  that  the 
ship  and  cargo  were  daily  deteriorating  in  value, 
and  that  large  expenses  were  being  incurred  in 
respect  of  the  charge  of  the  propertj',  and  that 
the  plaintiffs  had  been  in  communication  with 
the  owners  as  to  a  sale,  the  court,  on  motion  by 
the  plaintiffs  prior  to  decree,  ordered  an  appraise- 
ment and  sale  of  the  property.  The  Anna  Helena, 
48  L.  T.  681  ;  5  Asp.  M.  C.  61. 

Bringing  in  Account  of  Freight.]— A  ship  was 
arrested,  after  discharge  of  cargo,  in  a  suit  for 
salvage  ;  bail  was  given  for  ship  and  freight : — 
HekC  that  the  owners  of  the  vessel  proceeded 
against  were  bound  to  bring  in  an  account  of 
freight  on  oath,  and  to  set  forth  when,  and  the 
names  of  the  parties  by  whom,  such  freight  had 
been  paid.     The  Peace,  Swabey,  85. 

Action  in  rem — Judgment  for  an  Amount  in 
Excess  of  Bail— Liability  for  Balance.] — Owners 
who  have  appeared  as  defendants  in  an  action  in 
rem,  and  have  given  bail,  are  still  personally 
liable. for  any  amount  which  the  judgment  of  the 
court  may  find  to  be  due  to  the  plaintiffs  in  excess 
of  the  amount  for  which  bail  has  been  given,  and 
execution  may  be  issued  against  them  for  such 
balance  and  costs.  The  Dictator,  61  L.  J.,  Adm. 
73  ;  [1892]  P.  304  ;  67  L.  T.  563  ;  7  Asp.  JM.  C. 
251. 

Monition  to  bring  in  Freight— Foreign  Law.] 
— In  a  salvage  suit  a  foreign  ship  was  sold,  ]io 
appearance  being  entered  for  lier.  The  proceeds 
were  insufficient  to  meet  all  the  claims.  The 
master  applied  for  a  monition  to  the  consignees 
of  cargo  to  bring  in  the  freight,  upon  which  by 
the  foreign  law  the  master  had  a  lien  for  wages 
and  primage ;  enforcement  of  tlie  monition 
refused,  upon  the  ground  that  under  the  circum- 
stances application  of  the  foreign  law  would  be 
unjust.     The  Johannes  Christoph,  2  Spinks,  93. 

Appraisement.] — See  The  li.  31.  3Illls,  Venus, 
Cargo  ex,  supra,  col.  633. 

Excessive  Bail.]  —  Disapprobation  of  court 
where  excessive  bail  demanded.  The  Eurl  Grey, 
1  Spinks,  ISO.  And  see  The  George  Gordon, 
infra,  col.  1023. 

f.  Pleadings. 


Agreement  with  Shipowner — Suit  against 
Cargo.] — In  a  cause  of  salvage  against  ship, 
freight  and  cargo,  the  shipowner,  after  the 
institution  of  the  cause,  paid  a  sum  in  settlement 
of  the  claim  against  him,  which  was  accepted 
by  the  plaintiffs.  The  plaintiffs  proceeded 
against  the  cargo,  and  pleaded  in  their  petition 
the  payment  of  this  sum  by  the  shipowner,  and 
stated  the  amount :— Held,  that  they  were  not 
entitled  to  plead  the  amount  so  accepted  by  them, 
although  they  might  plead  the  fact  that  they 
had  so  settled  with  the  shipowner.  The  Due 
Cheechi,  L.  R.  4  A.  &  E.  35,  n. ;  26  L.  T.  593  ;  20 
W.  R.  686  ;  1  Asp.  M.  C.  294. 

Amount  Paid  to  Third  Parties.] — In  a 

suit  instituted  on  behalf  of  the  owners,  master 
and  crew  of  a  steam-tug,  to  recover  salvage 


reward  for  salving  a  disabled  vessel  and  her  cargo, 
it  appeared  by  the  petition  that  persons  other 
than  the  plaintiffs  in  the  cause  had  assisted  in 
the  service,  and  in  an  article  in  the  answer  filed 
on  behalf  of  the  owners  of  the  salved  vessel 
and  her  cargo,  the  defendants  alleged  that  they 
had  been  ordered  by  a  court  of  competent  juris- 
diction to  pay  to  such  other  persons  240Z.  in 
respect  of  the  assistance  so  rendered  by  them.  The 
plaintiffs  moved  to  strike  out  this  article.  The 
court,  holding  that  the  article  was  relevant  to 
the  matters  in  issue  in  the  suit,  rejected  the 
motion.  The  Antelojie,  42  L.  J.,  Adm.  42  ;  L.  R. 
4  A.  &  E.  33  ;  28  L.  T.  74  ;  21  W.  R.  464  ;  1  Asp. 
M.  C.  511.     S.  P.,  The  Due  Cheechi,  supra. 

Specific  Expenses.] — When  in  a  salvage  cause 
the  petition  states  expenses  to  have  been  incurred 
in  rendering  the  services  without  stating  their 
amount  and  the  answer  admits  all  the  allegations 
of  the  petition,  the  court  of  admiralty  will  not 
allow  evidence  to  be  called  by  the  plaintiff  to 
shew  the  amount  of  the  expenses.  If  specific 
amounts  are  claimed  they  must  be  pleaded  so  as 
to  give  the  defendant  the  opportunity  of  admit- 
ting or  denying  them.  The  Eintracht,  29  L.  T. 
851  ;  2  Asp.  M.  C.  198. 

Inferences.] — When  in  a  salvage  suit  the 
defendants  admit  all  the  allegations  of  fact  in 
the  petition,  but  deny  the  inferences  of  fact 
made  therefrom  in  the  petition,  the  plaintiffs 
piay  call  evidence  to  establish  those  inferences. 

n. 

Separate  Petitions— Repeating  Allegations.] 

— Where  in  a  cause  of  salvage  against  a  derelict 
ship,  rival  salvors  institute  separate  causes  and 
file  separate  petitions,  alleging  misconduct 
against  one  another,  the  court  of  admiralty  will 
not  allow  the  defendants,  in  their  answer  to  the 
])etition  of  one  set  of  salvors,  to  plead  that  in 
the  petition  of  the  other  set  there  are  allega- 
tions of  misconduct,  and  that  they,  for  the  pur- 
pose of  the  cause,  and  not  otherwise,  adopt 
those  allegations  ;  they  must  either  make  the 
allegations  of  misconcluct  as  their  own  state- 
ments, or  omit  them.  The  Kathleen,  43  L.  J., 
Adm.  39  ;  L.  R.  4  A.  &  E.  209  ;  31  L.  T.  204  ;  2 
Asp.  M.  C.  367. 

When  rival  salvors  file  separate  petitions, 
alleging  misconduct  against  each  other,  and  the 
defendants  in  their  separate  answers  repeat  the 
charges  of  misconduct  made  by  each  salvor 
against  the  other,  so  that  the  answers  are  contra- 
dictory, the  defendants  will  not  be  allowed,  on 
the  hearing  of  both  causes  at  the  same  time,  to 
cross-examine  one  set  of  salvors  to  shew  that  they 
and  not  the  other  set  had  been  guilty  of  miscon- 
duct,    li. 


Negligence.] — Negligence,  though  not  speci- 
fically pleaded  in  the  answer,  may  be  proved  to 
negative  a  claim  to  salvage  upon  a  simple  tra- 
verse of  salvage  services  ;  but  if  the  defendants 
mean  to  charge  the  claimants  with  purposely 
having  brought  the  ship  in  danger,  such  defence 
nmst  be  specifically  pleaded  in  the  answer.  Tlie 
innnehalia,  Ward  v.  jVcCorkill,  Lush.  335  ;  15 
Moore,  P.  C.  133;  30  L.  J.,  Adm.  211  ;  7  Jur. 
(N.s.)  1257  ;  4  L.  T.  810 ;  9  W.  R.  925. 

General   Denial    that    Salvage   Due.] — On  a 

motion  by  salvors,  on  objection  to  certain  articles 
of     the    defendants'    answer,    which    averred, 
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that  though  the  services  rendered  might  be  of 
the  nature  of  salvage  service,  yet  that  because 
the  owners  of  the  salving  and  the  charterers 
of  the  salved  vessel  were  the  same  persons,  no 
salvage  was  due  ;  the  court  ordered  the  article 
denying  that  any  salvage  was  due  to  be  struck 
out,  but  not  the  other  articles  detailing  the  facts, 
which,  if  proved,  might  not  bar  the  claim  for 
salvage,  but  might  affect  the  quantum.  The 
Collier,  L.  R.  1  A.  &  E.  83  ;  12  Jur.  (N.s.)  789  ;  16 
L.  T.  155. 

Amending  and  Adding.] — The  court  refused 
to  allow  defendants  to  add  to  their  pleas  an  alle- 
gation that  the  salvors,  since  the  commencement 
of  the  suit,  had  assaulted  some  of  the  witnesses 
who  were  going  to  give  evidence  on  behalf  of  the 
owners.     The  Flelden,  11  "W'.  R.  156. 

Statement  of  Claim.] — A  statement  of  claim 
in  a  salvage  action  was  drawn  in  the  Form  No.  G 
of  Appendix  C.  to  the  Rules  of  the  Supreme 
Court,  1883  ;  on  motion  by  the  defendants  under 
Ord.  XIX.  r.  7,  for  a  further  and  better  statement 
of  claim  or  particulars  : — Held,  that  the  plaintiffs 
must  deliver  a  fuller  statement  of  claim,  and 
that  in  salvage  actions  a  fuller  form  than  that 
given  in  Appendix  C.  No.  6.  should  generallv  be 
foUowed.  The  Isis.  53  L.  J.,  Adm.  14  ;  8  P.  D. 
227  ;  49  L.  T.  444  ;  32  "\V.  R.  171  ;  5  Asp.  M.  C. 
155. 

Plea  of  Tender — Payment  into  Court.] — A  plea 
of  tender  without  pavment  into  court  is  bad. 
Tlie  Xasmyth,  54  L.  J..  Adm.  63  ;  10  P.  D.  41  : 
52  L.  T.  892  ;  33  W.  R.  736  ;  5  Asp.  M.  C.  364. 


g.  Evidence. 

Amount — Different  Suit.] — In  a  salvage  suit 
evidence  of  the  anunint  in  which  another  suit  has 
been  instituted  in  another  court  for  services  ren- 
dered at  the  same  time  is  not  admissible.  The 
Antelope,  27  L.  T.  663  ;  1  Asp.  M.  C.  477. 

Agreed  Value.] — When,  in  a  salvage  action, 
the  defendants  filed  affidavits  of  value  of  their 
ship,  freight  and  cargo,  which  values  have  been 
acce|)tcd  and  agreed  to  by  the  plaintiff,  the  defen- 
dants will  not  be  allowerl  at  the  hearing  to  give 
evidence  to  decrease  the  values.  The  JIanna, 
37  L.  T.  364  ;  3  Asp.  M.  C.  503. 

Deposition   before   Eeceivers   of  Wreck.] — A 

receiver  of  wr<ik.  in  lakinir  (iijtositiiiij-;  under 
the  Merchant  Shipping  Act,  1854  (17  k.  18  Vict. 
c.  104),  H.  448,  should  put  down  the  facts  de|)f>sed 
to  as  given  by  the  de[)f)nent,  and  should  not 
correct  any  statement  made  by  the  deijonent 
which,  within  the  personal  knowledge  of. the 
receiver,  is  erroneous.  The  LanraKhire,  L.  R.  4 
A.  &  E.  198  :  29  L.  T.  927  ;  2  Asp.  M.  C.  202. 

The  examination  of  the  crew  of  a  salved 
vessel  taken  by  the  receiver  of  wreck  under  the 
Merchant  Shipping  Act,  1854,  s.  448,  is  not  admis- 
sible as  evidence  in  a  salvage  suit  for  the  purpose 
of  proving  the  facts  stated  in  the  examination. 
The  Little  Lizzie,  L.  R.  3  A.  &  E.  5(;  ;  23  h.  T. 
84  ;  18  W.  R.  960. 

Contradictory.] — When  the  evidence  is  directly 
contradii'tuiy.  the  court  considers  only  on  whom 
the  onus  of  proof  lies,  and  whether  that  party  has 
discharged  it.  The  court  seldom,  if  ever,  attributes 
perjurj'  to  either  side.    The  Xymj)he,  5  L.  T.  365. 

VOL.    XII I. 


Protest.] — In  salvage  suits  the  protest  should 
always  be  brought  in.  The  Emma,  2  W.  Rob. 
315. 

On  Appeal  from  Justices.] — Appeals  from 
justices  in  salvage  cases  proceeded  upon  act  on 
petition;  further  evidence  admissible  in  admiralty 
on  appeal.     The  Thomas  Wood,  1  W.  Rob.  18. 

Facts  Admitted.] — See  The  Hardicich,  infra, 
col.  1000. 

h.  Costs. 

Tender — Costs  of  Proceedings  subsequent  to.] 
— A  salvage  suit  was  brought,  ami  a  sum  less  by 
18Z.  than  the  limit  of  300Z.  of  the  county  courts 
jurisdiction  was  recovered.  The  agreed  value  of 
the  property  saved  was  2,200/. ;  the  claim  was 
for  700Z. ;  there  was  considerable  conflict  of 
evidence  as  to  the  degi'ee  of  meritoriousness  of 
the  services,  and  questions  of  some  difficulty 
arose  : — Held,  having  regard  especially,  though 
not  solely,  to  the  smallness  of  the  difference 
between  the  sum  awarded  and  the  limit  of  the 
jurisdiction  of  the  county  court,  that  the  case 
was  proper  for  a  certificate  to  entitle  the 
plaintiffs  to  costs.  The  Hickman,  39  L.  J., 
Adm.  7  ;  L.  R.  3  A.  &  E.  15  ;  21  L.  T.  472  ;  18 
W.  R.  151. 

When  a  tender  is  made  in  a  salvage  suit,  it 
should  state  that  it  is  a  tender  for  salvage  and 
costs,  or  should  specify  the  ground  upon  which 
costs  are  not  tendered,  and  refer  the  question  of 
costs  to  the  consideration  of  the  court.     lb. 

The  master  of  the  "  London  "  agreed  for  400/. 
to  tow  the  "Waverley"  into  Lisbon,  about 
twentj'-five  miles.  The  weather,  which  was  bad 
at  the  time  of  the  agreement,  subsequently 
became  worse,  and  much  difficulty  was  experi- 
enced in  performing  the  salvage.  In  a  suit  for 
salvage  the  owners  of  the  "  Waverley  "  tendereil 
400/.,  the  amount  agreed  upon  for  salvage,  and 
123Z.  \\s.  Sd.  for  expenses  and  detention  : — Held, 
that  the  agreement  was  equitable  and  must  be 
upheld,  with  costs  from  the  time  of  making  the 
tender.  I'/ie  Waverley.  40  L.  J.,  .Vdm.  42  ; 
L.  R.  3  A.  &  E.  369  ;  24  L.  T.  713  ;  1  Asp.  M.  C. 
47. 

See  also  XXVI.  Admiralty  Law  and 
Practice,  infra,  col.  1019. 

Sufficiency  of  Tender.] — If  in  an  action  for 
salvage  servic-cs  rendered  in  the  Unite<l  Kingdom 
a  tender  under  200/.,  '•  with  such  costs  (if  any) 
as  may  be  due  by  law,"  for  the  services  rendered, 
is  accepte«l,  the  court  will  not  certify  for  costs, 
except  for  special  cause  shown.  The  John,  Lush. 
11  ;   I  L.  T.  495. 

Where  a  tender  in  a  salv.igesuit  is  pronounced 
for,  the  usual  practice  is  tocondcmn  the  plaintiffs 
in  the  costs  incurred  since  th(!  time  of  lender, 
l)Ut  this  practice  is  not  invari:ible.  and  where 
the  court  is  of  opinion  that  the  tender  is  not  a 
liberal  one,  it  will  in  itsdi.scretion  make  no  order 
with  regard  to  such  costs.  The  Ijotvs,  7  P.  D. 
199  ;  47  L.  T.  4t7  ;  30  W.  R.  892  ;  4  A.sp.  M.  C. 
595. 

One  of  several  salvors  sued  for  salvage  services 
rendered  in  the  United  Kingdom.  The  defen- 
dants tendered,  by  act  of  court,  40/.,  "with  costs 
up  to  time  of  terifier,"  which  the  plaintiff  refused. 
The  defendants  then  resisted  the  claim, partly  on 
the  question  of  amount,  and  partly  on  the  ground 
(which  they  faile<l  to  support)  that  the  plaintiff 
had  been  partv  to  a  settlement  of  the  whole  claim 
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with  one  of  the  co-salvors.  The  court  overruled  i 
the  tender,  and  gave  100?. :— Held,  that,  not- 
withstanding the  question  of  agreement,  the  case 
was  not  a  lit  one  to  be  tried  in  the  superior 
court,  and  accordinglv  refused  to  certify  for 
costs,  under  17  &  18  Vict.  c.  104,  s.  460.  The 
Comte  Xesselrood.  Lush.  454 ;  31  L.  J.,  Adm.  77  ; 
6  L.  T.  57. 

Held,  also,  that  thereby,  notwithstanding  the 
form  of  tender,  the  plaintifiE  was  not  entitled  to 
his  costs  up  to  the  time  of  tender.     li. 

Whenever  defendants  intend  to  rely  upon 
17  &  18  Vict.  c.  104,  s.  460,  as  governing  theques- 
tion  of  costs,  the  facts  material  for  that  purpose 
should  be  distinctly  pleaded  and  proved.  When 
a  tender  is  pronounced  sufficient,  costs  do  not,  as 
a  rule,  follow  the  decision.  The  Fatourite,  5 
L.  T.  773. 

Although  the  ordinary  practice  of  the  court  is 
to  recognise  only  such  tenders  as  are  made  in 
acts  of  court,  provided  they  are  of  a  fixed  sum 
with  costs,  and  without  any  condition,  still  if  it 
should  appear  in  any  case  that  the  salvors,  before 
action  brought,  have,  with  a  full  knowledge  of 
all  the  circumstances,  rejected  a  liberal  offer  of 
remuneration,  an  actual  tender  of  money,  and  a 
smaller  sum  is  awarded,  they  will  lose  the  costs 
of  the  suit.  The  Sovereif/n,  Lush.  85  ;  29  L.  J., 
Adm.  113  ;  6  Jur.  (N.s.)  832  :  2  L.  T.  669. 

When  a  tender  of  2001.  for  the  services  has 
been  made  and  accepted,  the  plaintiff  is  entitled 
to  costs,  notwithstanding  the  17  &  18  Vict.  c.  104, 
s.  460.     The  Germ,  15  W.  R.  937. 

Where  in  a  salvage  action  the  defendants 
with  their  defence  tender  and  pay  into  court 
a  sum  of  money  in  satisfaction  of  the  plaintiff's 
claim,  and  plead  such  payment  into  court,  and 
the  sum  paid  in  is  held  to  be  sufficient,  the 
court  will  order  the  defendants  to  pay  the  plain- 
tiff's costs  up  to  the  date  of  the  delivery  of  the 
defence,  unless  the  circumstances  of  the  case 
render  it  just  and  expedient  to  order  otherwise. 
The  William  Symington,  54  L.  J.,  Adm.  4  ;  10 
P.  D.  1  ;  51  L.  T.  461  ;  33  W.  R.  371  ;  5  Asp. 
M.  C.  293. 

In  a  salvage  action  it  is  not  necessary  that  a 
tender  should  be  accompanied  with  an  offer  to 
pay  the  jjlaintiff's  costs  up  to  the  date  of  tender. 
Ih. 

Salvors  rejected  a  tender  which  was  afterwards 
pronounced  for  : — Held,  that  the  salvors  were 
entitled  to  no  costs.  The  John  and  Thomas, 
1  Hag.  Adm.  157,  n. 

In  order  to  escape  paying  salvors'  costs,  a 
tender  in  a  salvage  suit  should  be  in  regular 
form,  as  early  as  possible,  by  act  of  court.  The 
Vrovw  Margaretha,  4  C.  Kob.  103. 

Where  a  tender  in  a  salvage  action  is  upheld 
costs  will  be  given.     The  Emu,  1  W.  Rob.  15. 

Costs  of  Appraisement.] — A  salved  vessel  was 
valued  by  a  receiver  of  wreck  at  746Z.  on  the 
3rd  of  December.  On  the  8th  the  salvors  insti- 
tuted a  suit  in  2,500^. ;  on  the  18th  they  applied 
for  an  appraisement  of  the  vessel ;  on  the  14th 
of  January  following  they  gave  notice  that  they 
proceeded  no  further  in  the  suit  : — Held,  that 
the  salvors  must  have  been  aware  within  a  short 
time  of  taking  out  the  appraisement  that  the 
value  fixed  by  the  receiver  was  substantially 
correct,  and  that  they  must  therefore  be  con- 
demned in  costs,  and  in  damages  from  the  22nd 
of  December  to  the  14th  of  January.  The  Mar- 
garet and,  Jane,  38  L.  J.,  Adm.  38  ;  L.  R.  2 
A.  &;  E.  345  ;  20  L.  T.  1017  ;  17  W.  R.  1064. 


Salvors  are  entitled  to  the  costs  of  a  commis- 
sion of  ai)praisement  when  it  appears  that  there 
is  a  substantial  difference  between  the  appraised 
value  and  that  alleged  bv  the  defendants.  Thc- 
Paul,  35  L.  J.,  Adm.  10 ":  L.  R.  1  A.  &  E.  57  ; 
14  L.  T.  192. 

The  value  of  ship,  as  appraised  by  the  officer 
of  the  court,  was  less,  and  of  the  cargo  more,  than 
the  values  tendered  by  the  defendant.  The 
court  condemned  the  defendant  in  the  costs 
of  the  appraisement.  The  Magdalen,  5  L.  T. 
692. 

The  owner  alleged  the  value  of  a  ship  to  be 
one-fifteenth  less  than  it  afterwards  was  found 
to  be ;  the  amount  claimed  was  less  than  the 
sum  for  which  the  owners  were  willing  to  give 
security,  but  the  costs  of  the  suit  would  extend 
the  claim  beyond  that  sum  : — Held,  that  the 
costs  of  the  appraisement  should  be  costs  in  the 
cause.     The  Maind,  18  W.  R.  150. 

If  salvors  take  out  a  commission  of  appraise- 
ment without  cause,  they  will  have  to  pay  the 
costs  ;  as  where  the  owners  put  the  value  at 
865?.,  and  upon  appraisement  it  was  found  to 
be  880?.  The  Cmnmodore,  1  Spinks,  175,  n.  ; 
The  Wilhclmina,  1  Not.  of  Cas.  376. 

17  &  18  Vict.  c.  104,  ss.  458,  460— Salvage 
within  Three  Miles  of  Shore.] — Where  the  ancient 
jurisdiction  of  the  admiralty  is  limited  by  statute, 
it  is  for  those  who  deny  the  jurisdiction  to  prove 
the  circumstances  which  limit  it.  Owners  of  a 
vessel  salved  claimed  that  no  costs  were  due  to 
the  salvors,  on  the  ground  that  the  service  was 
within  three  miles  of  the  shore,  and  that  under 
17  &  18  Vict.  c.  104,  ss.  458,  460,  the  justices 
alone  had  jurisdiction.  The  locality  of  the  sal- 
vage service  not  being  proved,  costs  were  allowed. 
The  Argo,  Swabey,  112. 

Consolidated  Actions.] — Where  three  separate 
salvage  suits  were  instituted  for  services  rendered 
on  the  same  occasion,  and  not  consolidated,  full 
costs  were  not  allowed  to  the  third  claimant. 
The  Belle  of  Lagos,  20  L.  T.  1019  ;  17  W.  R. 
899. 

Where  separate  salvage  actions  against  the 
same  ship  were  consolidated,  leave  being  given 
to  the  various  plaintiffs  to  appear  separately  at 
the  hearing,  as  their  interests  were  conflicting, 
and  the  defendants  with  their  defence  tendered 
and  paid  into  court  a  sum  of  money  as  being 
sufficient  to  satisfy  all  claims,  but  did  not  appor- 
tion it  to  the  separate  plaintiffs,  the  court,  having 
upheld  the  tender,  ordered  all  parties  to  pay 
their  own  costs  incurred  subsequently  to  the 
tender,  the  defendants  paying  the  costs  previous 
to  the  tender.  The  Lee,  60  L.  T.  939  ;  6  Asp. 
M.  C.  395. 

Damages  and  Costs  for  Arresting  in  High 
Court.] — No  general  rule  as  to  damages  antl 
costs  for  arresting  property  of  less  value  than 
1,000?.  for  salvage  in  the 'high  court,  contrary 
to  25  &  26  Vict.  c.  63,  s.  49.  The  Meonorc, 
Br.  &  Lush.  185  ;  33  L.  J..  Adm.  19  ;  9  L.  T.  397  : 
12  W.  R.  218. 

Salvage  out  of  United  Kingdom.]— Salvage 
services  were  rendered  to  a  vessel  beyond  three 
miles  from  the  shore  of  the  United  Kingdom. 
The  sum  of  100?.  only  was  awarded  : — Held,^that 
since  the  salvage  was  not  in  the  United  King- 
dom, the  provision  in  17  &  18  Vict.  c.  104,  s.  4(')0, 
did  not  apply  so  as  to  bar  the  salvors  of  their 
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costs.  The  Acttf,  Swabev,  237  :  3  Jur.  (N.s.) 
893  ;  5  W.  R.  547. 

Proceedings  through  Default  of  other  Side.] 

— The  costs  of  salvors,  incurred  in  taking  affi- 
tlavits  before  issue  joined,  are  allowed  when  the 
defendants  have  not  unreservedly  admitted  the 
facts  pleaded  in  the  petition,  and  supported  by 
the  affidavits.     The  FairUmt,  14  W.  R.  869. 

Where  a  master  refuses  to  go  on  shore  and 
refer  to  the  local  justices  the  amount  of  salvage 
<lue  for  services  rendered  in  the  United  Kingdom, 
and  removes  the  vessel  from  the  local  juris- 
diction, and  an  action  is  thereon  brought  in  the 
court  of  admiralty,  the  court,  awarding  only 
.50^.,  will  certify  for  the  salvor's  costs  under 
17  &  18  Vict.  c.  104,  s.  460.  The  AIj)ha,  Lush. 
.S9  ;  2  L.  T.  .521. 

Interest.] — Although  execution  has  not  issued, 
interest  upon  a  salvage  award  is  recoverable  from 
the  date  of  the  judgment,  and  interest  on  the 
solicitor's  taxed  bill  of  costs  from  the  date  of 
the  allocatur  of  the  taxing-master.  The  Jofwx 
Brothers.  46  L.  J.,  Adm.  75  ;  37  L.  T.  164  ;  3 
Asp.  M.  C.  478. 

The  court  has  no  power  to  refuse  Interest 
h(;cause  the  judgment  recovered  is  for  salvage. 
/h. 

Costs  of  Parties  against  whom  no  Claim  made 
out.] — When  parties  have  been  summoned  to 
appear  against  whom  no  claim  to  contribution  is 
made  out,  the  parties  so  summoned  are  entitled 
to  their  costs.  Scirpeflan.  Carqo  ex,  3  P.  D. 
28  ;  37  L.  T.  oOu  ;  26  W.  R.  374  ;  3  Asp.  M.  C. 
.".09. 

Award  Beduced  on  Appeal.] — A  ward  of  Cinque 
Torts  commissioners  reduced  ;  costs  of  appeal  to 
he  borne  by  tlie  party  incurring  them.  The 
Ifenry  of  Philadelphia,  1  Hag.  Adm.  264. 

Costs  of  Appeal.] — Where  in  an  action  of 
>;dvage  the  amouut  awarded  is  reduced  on 
appeal,  the  general  practice  is  to  give  no  costs 
of  the  appeal,  but  this  is  not  a  hard-and-fast  rule 
so  as  to  deprive  the  court  of  all  discretion  in 
the  matter.  The  Gipst/  Queen,  (!4  L.  J.,  Adm. 
><6;  [l«fl5j  P.  170;  11  R.  766;  72  L.  T.  4r>4  : 
43  W.  R.  3.-)9  ;  7  Asp.  M.  C.  .586— C.  A. 

Amount.] — Although  tlie  sum  awarded  V)y 

the  appellate  court  for  salvage  services  is  undei' 
200Z.,  costs  will  be  allowed  if  the  case  is  a  fit  one 
to  be  brought  >x;fore  the  appellate  court.  The 
Minnehaha,  Lush.  335;  15  Moore,  P.  C.  133; 
30  L.  .1..  Adm.  211  ;  7  Jur.  (N.s.)  1257  ;  4  L.  T. 
810  ;  9  W.  R.  925. 

General  Eule.] — Though  in  aj.peals  as  to 

the  amount  of  salvage  the  i)rivy  council  generally 
did  not  give  a  successful  appellant  his  costs  of 
the  appeal,  such  apj.cals  under  the  Judicature 
Act  form  no  e.xccfitioii  tf»  the  general  rule;  that  a 
successful  appellant  is  entilleil  to  liis  costs.  'J'he 
CityofJirrlin,  47  L.  J.,  Adm.  2  ;  2  P.  I).  187; 
37  L.  T.  307  ;  25  W.  R.  793  ;  3  Asp.  M.  C.  491  — 
€.  A. 

Misconduct  of  Salvors.] — Punished  by  order 
lo  pay  costs.  The  Cadiz  aiui  The  JJvyne,  35 
L.  T.  602  ;  3  Asp.  M.  C.  332. 

Separate  Appearances.] — Where  in  a  salvage  I 
suit,  wliLic  til''  mate  appeared  separately  from] 


the  owners  and  rest  of  the  crew,  half  costs  only 
given  to  each.     The  Xlcolinu,  2  W.  Rob.  175. 

Two  Actions  for  Salvage  against  the  same 
Property.] — In  a  case  where  the  defendants,  in 
two  actions  of  salvage  instituted  against  the 
same  property,  were  ordered  to  pay  only  one  set 
of  costs,  to  be  apportioned  between  the  plaintiffs 
in  the  two  actions,  the  court  directed  that  the 
apportionment  should  be  made  according  to  the 
amount  of  the  jilaintiff's  respective  bills  of  costs. 
The  Pasithea,  5  P.  D.  5. 

Where  separate  salvage  suits  have  been  un- 
necessarily prosecuted,  the  court  will  only  allow 
one  set  of  costs,  and  direct  the  amount  allowed 
to  be  distributed  ratably  amongst  the  plaintiffs 
in  the  separate  suits.  The  Sarah,  3  P.  D.  39  ; 
37  L.  T.  831 ;  3  Asp.  M.  C.  542. 

Allowance  and  Taxation  of  Costs  and  Charges.] 

— The  practice  of  bringing  in  on  taxation  in 
salvage  suits  two  separate  bills  of  costs — one 
containing  the  expenses  incident  to  the  employ- 
ment of  an  agent  at  the  out-port,  and  the  other 
the  remaining  charges  incurred  in  respect  of  tlie 
conduct  of  the  suit — though  formerly  prevailing 
among  the  proctors  of  the  court  of  admiralty, 
is  no  longer  to  be  followed,  and  in  future  one 
bill  only,  containing  all  charges,  whether  out- 
port  or  otherwise,  is  to  be  delivered  into  the 
registry.  The  City  of  Brvxaeh,  42  L.  J..  Adm. 
72  ;  L.  R.  4  A.  &  E.  194  ;  29  L.  T.  312  ;  22  W.  R. 
71  ;  2  Asp.  M.  C.  192. 

A  proctor  retained  to  conduct  a  salvage  suit 
may  legally  employ  a  person  who  is  not  a 
solicitor  or  proctor  as  his  agent  at  the  out-jiort, 
but  for  the  performance  of  other  than  proctorial 
acts  only ;  and  charges  for  work  done  and  dis- 
bursements made  by  such  agent  in  the  capacity 
of  a  clerk  will,  if  unobjectionable  in  other 
respects,  be  allowed  to  the  proctor  on  taxation. 
lb. 

A  charge  of  107.  Ifl.v.  for  agency  allowed  in 
such  a  case.     /  h. 

Apportionment — Ship  and  Cargo.] — In  appor- 
tioning the  (•i"-ts  of  the  salvor,  jjayablc  by  the 
owners  of  the  salved  ship  an<l  cargo  respectively, 
The  Peace  (Swabey,  115)  followed.  'J'he  Elton, 
[1891]  P.  2(;5  ;  65  L.  T.  232  ;  7  Asp.  M.  C.  6(!. 

Apportionment — Parties  not  Interested.]— On 
appeal  against  apportionment  of  salvage  reward, 
the  owners  of  the  salved  vcs.sel  were  cited  and 
asked  for  an  indemnity  for  their  costs,  which  the 
appellants  refused,  and  gave  notice  that  no  relief 
would  be  applied  for  against  the  owners.  The 
owners  were  licid  to  Ijc  entitled  to  their  costs  uj) 
to  the  time  of  such  notice.  The  Castlewood,  42 
I>.  T.  702;  4  Asp.  M.  V.  278. 

Paid  out  of  Fund  in  Court.] — t'osts  of  all 
parties  were  ordcrol  to  l)c  jiaicl  out  of  fund  in 
court,  except  a  (h.fcndanrs,  in  coiiseijueiice  of 
his  misconduct  to  the  salvors.  The  Cadiz,  35 
L.  T.  602  ;  3  Asp.  M.  C.  332. 

Certificate  for  Costs.] — Although  a  suit  for 
salvage  might  have  been  tried  in  a  county  court, 
the  judge  of  the  court  of  ailmiralty  will  certify 
for  costs  if  it  is  less  exi.ciisive  to  try  there  than 
in  the  county  conil.  The  Jieauviarin  Caxtle, 
40  L.  J.,  Adm.  41  ;  2t  L.  T.  448  ;  1  Asp.  M.  C. 
19. 

To  enable  a  salvor  who  does  not  recover  more 
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than  200/.  to  get  his  costs  of  suit  in  the  court  of 
admiralty,  the  court  must  certify  that  the  case 
was  proper  to  be  brought  there.  Certificate 
granted  where  the  claim  was  resisted  by  charges 
of  misconduct  or  negligence  in  the  salvors.  The 
Ckemhim,  Ir.  R.  2  Eq.  172.  S.  P.,  The  Arenlr, 
Ir.  R.  2  Eq.  Ill  ;  1  L.  T.  495. 

Certiticate  for  costs  refused  where  the  matter 
(salvasje)  niiiiht  have  been  decided  by  justices 
under"l7  &  is  Vict.  c.  104,  s.  460.  The  John, 
Lush.  11. 

Where  the  master  of  a  ship  to  which  salvage 
services  had  been  given  refused  to  go  on  shore 
and  refer  the  case  to  the  justices  under  17  &  18 
Yict.  c.  104,  s.  460,  and  carried  his  ship  out  of 
the  jurisdiction,  and  it  is  brought  into  the 
admiralty  court,  the  costs  will  be  certified  for. 
The  Alpha,  Lush.  89  ;  2  L.  T.  521. 

Excessive  Claim.  ] — Costs  given  against  salvors 
where  ship  arrested  for  5,00OZ.  and  15L  awarded. 
The  Agamemmm,  48  L.  T.  383  ;  5  Asp.  M.  C.  92. 

Inflated  and  exaggerated  claims  dismissed 
with  costs.     The  Towan,  2  W.  Rob.  259. 

Trivial  Claims.] — A  trivial  case  of  salvage 
brought  in  admiralty  ;  ol.  and  no  costs  awarded. 
The^Red  Rover,  3  W.  Rob.  150. 

Fraudulent  Claim.] — Fraudulent  salvage  case 
dismissed  with  costs.  The  Susannah,  3  Hag. 
Adm.  345,  n. 

Several  Issues.] — The  plaintiffs  having  towed 
a  vessel  into  greater  comparative  safety,  the 
hawser  then  broke,  and  it  was  dangerous  to  take 
her  again  in  tow.  In  an  action  for  salvage  : — 
Held,  that  the  plaintiffs  were  entitled  to  the 
general  costs  of  the  action,  but  not  to  those  of 
a  special  issue  as  to  damage  to  machinery  on 
which  they  had  failed.  The  Camellia,  53  L.  J., 
Adm.  12  :  9  P.  D.  27  ;  50  L.  T.  126  ;  32  W.  R. 
M.  C 


495  ;  5  Asp. 
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XIX.   TOWAGE.      -^V\3i^ 

The  Contract— Fitness   of  Tug.]— The  plain- 
tiff, a  master  mariner,  contracted  with  the  defen- 
dants for  a  lump  sum  to  be  paid  him  by  the 
defendants,  to  take   a   certain   specified  steam 
tug  of  the  defendants',  towing  six  sailing  barges, 
from  Hull  to  the  Brazils,  the  plaintiff  paying  the 
crew  and  providing  provisions  for  all  on  board 
for  seventy  days.      The  engines  of  the  steamtug 
were  damaged  and  out  of  repair  at  the  time  of 
the  contract,  but  neither  the  plaintiff  nor  defen- 
dants were  then  aware  of  this.    The  consequence, 
however,  of  the  engines  being  so  defective  was 
that    the    time    occupied    in    the    voyage   was 
increased,  and  the  plaintiff's  gain  in  performing 
his  contract  was  much  less  than  it  would  other- 
wise have  been  :— Held,  by  Brett  and  Cotton, 
L.JJ.,  that  as  the  contract  related  to  a  specified 
vessel,  there  was  no  implied  undertaking  by  the 
defendants  that  it  should  be  reasonably  efiScient 
for  the  purposes  of  the  voyage,  and  that  there- 
fore the  defective  state  of  the  engines  gave  the 
plaintiff   no  cause  of  action,  it  not  appearing 
that  the  engines  were  in  a  worse  state  when  the 
plaintiff  took  possession  of  the  vessel  than  they 
were  at  the  time  of  the  contract.     RuleHson  v. 
Amazon  Tug  and  Lighterage  Co.,  51  L.  J.,  Q.  B. 
68  ;  7  Q.  B.  D.  .598  ;  46  L.  T.  146  ;  30  W.  R.  308  ; 
4  Asp.  M.  C.  496— C.  A. 

Held,   contra,   by  Bramwell,    L.J.,  that    the 


defective  state  of  the  engines  gave  the  plaintiff 
a  cause  of  action,  as  there  was  an  implied  under- 
taking by  the  defendants  that  the  engines  were 
not  so  defective.     Ih. 

There  is  an  implied  obligation  in  a  contract  of 
towage,  that  the  tug  shall  be  efficient  and  pro- 
perly equipped  for  the  service,  and  a  proviso  in 
the  contract  that  the  owners  will  not  be  respon- 
sible for  the  default  of  the  master,  does  not 
release  them  from  such  implied  obligation.  1  he 
Undaunted,  55  L.  J.,  Adm.  24 ;  11  P.  D.  46  ;  54 
L.  T.  542  ;  34  W.  R.  686  ;  5  Asp.  M.  C.  580. 

Validity  —  Commission    to    Master.]  —  The 

master  agreed  with  a  tug  for  towage  from  Sea 
Reach,  in  the  Thames,  to  a  London  wharf,  and 
agreed  to  pay  6Z.  and  give  an  order  upon  the 
owner  of  the  wharf  for  the  amount  usually 
allowed  by  him  (under  the  name  of  "  towage ") 
as  a  premium  to  vessels  of  the  kind  coming  to 
his  wharf.  The  service  was  performed  by  the 
tug,  and  the  master  paid  the  money,  but  refused 
to  give  the  order  on  the  owner  of  the  wharf. 
The  amount  actually  paid  by  the  owner  of  the 
wharf,  according  to  his  practice,  was  proved  ; 
and  it  was  also  proved  that  if  an  order,  signed! 
by  the  master  of  the  vessel  towed,  was  presented 
by  the  master  of  the  tug,  the  money  would  be 
(as  a  matter  of  practice)  paid  to  him  : — Held, 
that  the  master  of  the  vessel  had  no  authority 
to  agree  to  transfer  to  the  master  of  the  tug  an 
uncertain  sum  payable  to  the  owners  of  the 
vessel ;  and  that  the  court  had  no  authority  to 
enforce  such  a  contract  or  give  damages  for  the 
breach  of  it.     The  Martha,  Lush.  314. 

Evidence  of  Making.] — A  master  of  a  steam 
tug,  of  which  the  defendant  was  owner,  was 
employed  by  the  plaintiff  to  tow  his  smack  out 
of  a  harbour.  In  so  doing  the  smack  was 
stranded,  through  the  negligence  of  the  master. 
The  plaintiff  had  on  previous  occasions  hired 
the  defendant's  steam  tug,  and  on  paying  the 
charge  had  received  a  receipt,  upon  the  back  of 
which  was  printed  a  notice  that  the  defendant 
would  not  be  answerable  for  damage  occasioned 
by  any  supposed  negligence  of  his  servants  : — 
Held,  that  it  was  a  question  for  the  jury  whether 
the  contract  was  made  on  the  terms  printed  on 
the  back  of  the  receipts.  Sgmonds  v.  Fain,  6 
H.  &  N.  709  ;  30  L.  J.,  Ex.  256. 


Concealment  of  Damage — Fraudulent  Engage- 
ment of  Ship  to  Tow.]  —  See  I'/te  Kingaluch, 
supra,  col.  658. 

Performance — Delay— Extra  Pay.] — When  a 
contract  is  enteral  into  to  tow  a  vessel  from  one 
point  to  another  for  a  fixed  sum,  the  tug  cannot 
claim  extra  remuneration  in  the  nature  of  pay- 
ment for  towage  in  respect  of  a  delay  which 
occurs  during  the  transit  without  any  fault  on 
the  part  of  the  tug  or  the  tow.  The  Hjemmett, 
49  L.  J.,  Adm.  66  ;  5  P.  D.  227  ;  42  L.  T.  514  ; 
4  Asp.  M.  C.  274. 

Towage    Completed   by   another    Tug.]  — An 

agreement  to  tow  from  Dover  to  Gravesend ; 
the  tug  broke  down,  and  the  towage  completed 
by  another  tug  of  the  same  owners  : — Held,  that 
the  original  agreement  was  performed.  The 
Lady  Flora  Hastings,  3  W.  Rob.  118. 

Agreement  to  Tow — Unsuccessful  Attempt.  ] — 

See  The  Beiilarig,  supra,  col.  597. 
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Indemnity  to  Hirer — Recovery  against  Under- 
writers—  Insurance  against  Collision.]  —  The 
owner  of  a  Thames  tug  agreed  with  the  hirer  of 
the  tug  to  instire  against  damage  she,  or  barges 
in  tow  of  her,  might  suffer  or  do  to  other  ships, 
and  to  indemnify  the  hirer  in  respect  of  any 
such  damage  to  the  extent  of  all  moneys  received 
by  him  under  such  insurance.  The  tug  was 
sued  for  damage  done  to  a  steamship  at  anchor 
by  a  barge  alleged  to  be  in  tow  of  the  tug.  The 
hirer  admitted  liability,  and  paid  to  the  steam- 
ship owner  the  amount  of  the  damage.  He  then 
applied  to  the  tug-o^^^ler  for  the  moneys  payable 
under  a  policy  which  had  been  effected  by  the 
tug-owner  in  pursuance  of  the  agreement.  The 
tug-owner  applied  to  the  underwriters  for  the 
policy  moneys,  but  they  declined  to  pay,  alleging 
that  the  damage  was  not  done  by  a  barge  in  tow 
of  the  tug.  The  tug-owner,  having  received 
nothing  under  the  policy,  refused  to  pay  any- 
thing to  the  hirer.  Thereupon  the  hirer  sued 
the  tug-owner  for  breach  of  the  contract  to 
indemnify : — Held,  that  as  the  burden  of  com- 
pelling the  underwriters  to  pay  did  not  rest  on 
the  tug-owner,  the  contract  had  not  been  broken. 
The  Lord  of  the  Mes,  64  L.  J.,  Adm.  15  ;  [1894] 
P.  342  ;  11  E.  736 ;  71  L.  T.  92  ;  7  Asp.  M.  C. 
500. 

Agreement  by  Salving  Steamship  to  Stand 
by — Pajrment  for  Unsuccessful  Salvage  Service 
— Authority  of  Master.] — The  steamship  •'  W." 
having  found  the  steamship  "A.,"  on  the  12th 
February,  off  Cape  Finisterre,  in  a  disabled 
condition,  towed  her  off  in  heavy  weather  until 
the  14th  February,  when,  in  consequence  of  the 
condition  of  the  "  A.,"  the  master  of  the  "  W." 
proposed  to  abandon  her.  However,  at  the 
request  of  the  master  of  the  "  A.,"  it  was  agreed 
in  writing  that  the  "  W."  should  "  stand  by  the 
'A.'  as  long  as  possible,  and  that  the  'W.'  and 
owners  are  to  be  paid  for  the  time  and  towing 
already  done  and  to  be  done  from  the  12tli 
February,  1883."  The  "  W."  therefore  again 
took  the  "A."  in  tow,  but  on  the  16th  February, 
owing  to  stress  of  weather,  it  was  found  necessary 
to  abandon  her,  after  which  she  was  totally  lost. 
In  an  action  for  towage  against  the  owners  of  tlie 
"  A.,"  the  court  held  that  the  agreement  entered 
into  by  the  master  of  the  "  A."  was  a  reasonable 
one,  and  one  which  in  his  j)Osition  of  agent  ex 
necessitate  for  his  owners,  he  had  an  authority 
to  enter  into  ;  and  awarded  the  plaintiffs  the 
sum  of  400/.  in  respject  of  the  services  rendcicd 
prior  to  and  after  the  agreement.  The  Alfred, 
Welljield  (^Otrners)  v.  Adavmon,  50  L.  T.  511; 
5  Asp.  M.  C.  214. 

Condition  Exempting  from  Liability — Negli- 
gence of  Tug  Owners  or  Servants.] — The  master 
of  a  stcarii  tug.  who  liml  contracted  to  tow  a 
fishing  smack  out  of  the  harlx)ur  of  Great  Yar- 
mouth to  sea  on  tlie  terms  tliat  his  owners  should 
not  Ijc  liable  for  damage  arising  from  any  negli- 
gence or  default  of  themselves  or  their  servants, 
after  the  towage  had  been  in  i)art  perfornicil, 
took  in  tow,  in  addition  to  the  smack,  six  other 
vessels,  and  in  consequence  was  unable  to  keep 
the  fi.shing  smack  in  her  course,  so  that  she  went 
aground  and  was  lost.  IJy  having  more  than 
six  vessels  in  tow  at  once,  the  master  of  the  tug 
disobeyed  a  regulation  made  by  the  harlx)ur- 
master  of  Great  Yarmouth  under  statutory 
authority.  The  owners  of  the  fishing  smack 
brought  an  action   against   the  owners  of  the 


steam  tug  to  recover  damages : — Held,  that  the 
loss  of  the  smack  was  occasioned  by  the  negli- 
gence of  the  master  of  the  tug  ;  that  the  defen- 
dants were  protected  from  liability  by  the  terms 
of  the  towage  contract,  and  that  the  action  must 
be  dismissed.  The  United  Service  or  Cole  v. 
Great  Yarmouth  Steam  Tug  Co.,  53  L.  J.,  Adm.  1 ; 
9  P.  D.  3  :  49  L.  T.  701 ;  32  W.  E.  565  ;  5  Asp. 
M.  C.  170— C.  A. 

Collision — Implied  Agreement  as  to  Liability.] 

— A  tug  while  towing  the  plaintiff's  vessel  came 
into  collision  with  and  sank  her.  The  tug  was 
chartered  by  the  defendants,  a  company,  to  work 
with  their  own  tugs,  and  one  of  the  terms  on 
which  the  company  towed  vessels  was  that  they 
would  not  be  answerable  for  loss  or  damage  to 
any  vessel  in  tow  of  their  tugs  (which  were 
specified  by  name)  whether  occasioned  by  the 
negligence  of  their  servants  or  otherwise.  The 
tug  in  question  was  not  one  of  those  specified, 
but  the  plaintiff  was  a  director  of  the  defendant 
company,  and  was  aware  of  the  chartering  of 
the  tug  : — Held,  that  the  plaintiff  must  be  taken 
to  have  impliedly  agreed  to  employ  the  tug  on 
the  same  terms  as  the  other  tugs  of  the  company, 
and  that  his  claim  was  therefore  barred  by  the 
condition.  The  'Tasmania,  57  L.  J.,  Adm.  49  ; 
13  P.  D.  110;  59  L.  T.  263;  6  Asp.  M.  C. 
305. 

Liability  for  Collision — Compulsory  Pilot.] — 
Where  a  steam  tug  towing  a  vessel  under  a  towage 
contract  is  so  negligently  navigated  as  to  come 
into  collision  with  a  vessel  belonging  to  third 
parties,  the  owners  of  the  steam  tug  are  liable  for 
the  damage  done,  even  if  at  the  time  of  the 
collision  the  vessel  in  tow  was  in  charge  of  a 
duly-licensed  pilot  by  compulsion  of  law,  whose 
default  solelv  occasioned  the  collision.  The 
Mary,  48  L.  J.,  Adm.  66  ;  5  P.  D.  14  ;  41  L.  T. 
351  ;  28  W.  R.  95  ;  4  Asp.  M.  C.  183. 

Liability  of  Vessel  in  Tow.] — A  tug  with 

a  vessel  in  tow  cuuiu  into  collision  with  another 
vessel,  which  was  seriously  injured  by  the  tug, 
but  not  injured  b}'  the  vessel  in  tow.  Tlie 
collision  might  have  been  avoided  had  there 
been  a  good  look-out  on  the  vessel  in  tow,  and 
had  she  warned  the  tug  that  the  latter  was  in 
danger  of  collision  by  continuing  on  her  course: 
— Held,  that  the  owners  of  the  vessel  in  tow 
were  liable.  The  Xiohe,  57  L.  J.,  Adm.  33  ;  13 
P.  D.  55  ;  59  L.  T.  257  ;  36  W.  E.  812  ;  6  Asp. 
M.  C.  300. 

Under  an  ordinary  contract  of  towage,  the 
vessel  in  tow  has  control  over  the  tug,  and  is 
therefore  liable  for  the  wrongful  .nets  of  the 
latter,  unless  they  are  done  so  suddeidy  as  to 
jirevent  the  vessel  in  tow  from  controlling  them. 
Ih. 

See  aho  XX.  C()I..LI.SI0N,  post,  cols.  764  seq. 

Admiralty  Jurisdiction.] — The  court  has  juris- 
diction to  entertain  a  suit  instituted  by  the 
owners  of  a  ve.-sel  against  a  steam  tug  engaged  to 
tow  the  vessel,  for  negligently  towing  the  vessel 
so  as  to  cau.se  her  to  come  into  collision  with  and 
do  damage  to  another  vessel.  The  Enerqy,  39 
L.  .7.,  Adm.  25  ;  L.  E.  3  A.  &  E.  48  ;  23  L.  T.  601  ; 
18  W.  E.  1009. 

A  damage  to  a  vessel  whilst  being  towed, 
caused  by  the  imjtroper  navigation  of  the  tug 
which  was  towing  it,  is  within  the  Merchant 
Shipping  Act  Amendment  Act,  1802  (25  &  2ft 
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Vict  c  G3),  s.  o-t,  sub-s.  4.  iiotwithstandinn:  such 
damkee  occurred  also  tlnou-h  a  breach  of  the 
toNvii^-  contract,  and  the  owner  ot  tl^-J  tug  i^ 
therefore  entitled  to  the  hnntatiou  of  liabditj 
■nven  by  that  section  if  such  damage  occurred 
without  his  actualfault  or  prhuty  ^Iflf'^- 
Y.nuuj,  45  L.  J,  C.  P.  783  ;  24  W .  R.  84b  ;  4  Asp. 

'  Semble,"that  if  the  damage  occurred  from  a 
„,erc  breach  of  the  contract  to  tow  the  owner  of 
the  tug  would  not  be  entitled  to  the  benefat  of 
such  section,     lb. 

Claim  for  Salvage— Negligence.]— A  tug  under 
contract  to  tow  a  ship  is  not  entitled  to  salvage 
remuneration  for  rescuing  the  ship  from  danger 
In-ou-ht  about  by  the  tug's  negligent  perform- 
ance'^ of  her  towage  contract.  A  tug  agreed  to 
tow  a  shin  from  Liverpool  to  the  fekerries  for  a 
fixed  sum.  The  tug  imprudently  towed  the  ship 
in  bad  weather  too  near  a  lee  shore  and  the 
weather  becoming  worse  during  the  performance 
of  the  a<-reed  towage  service,  the  hawser  parted 
and  the  ship  was  placed  in  a  position  of  danger 
and  was  compelled  to  let  go  her  anchors  to  avoid 
being  driven  on  shore.  From  this  position  she 
was  rescued  bv  the  tug.  having  been  compelled 
to  slip  her  anchors  and  chains,  which  were  k^st  : 
—Held  that  the  tug  was  not  entitled  to  claim 
salva-e'  remuneration,  and  that  her  owners  were 
liable  to  pay  for  the  los.s  of  the  anchors  and 
chains.  The  Robert  Dixon,  5  P.  D.  o4  ;  42  L,.  i. 
344  ;  28  W.  E.  716— C.  A. 

Tug  bound  to  follow  Directions,  and  not  Liable 

for  Consequent  Danger.]— Semble,  if  a  tug  re- 
ceives p.isiiivc  .Uiections  from  the  ship  she  is 
towino-  as  to  the  course  she  is  to  steer,  she  is 
bound  to  obev  them  ;  and  if  the  ship  gets  into 
danger  in  consequence  of  such  directions  the  tug 
is  not  liable,    lb. 

Damage  by  Tug— Jurisdiction.]— The  words  of 
3  &  4  Vict  c  t;.-),  s.  6,  ••claim  in  the  nature  ot 
towage,"  do  not  include  a  elaimby  a  towed  vessel 
ac'ainst  her  tuir  for  misconduct.  The  damage 
referred  to  by  that  section  and  by  24  &  2o  \  ict. 
c  10  s  7  is  that  which  residts  from  a  col- 
lision' Thn  Robert  Row,  Br.  &  Lush.  99  ;  32 
L.  J.,  Adm.  1(54;  9  L.  T.  237. 

Stranding  of  Tow— Responsibility  for  Course 
Set— Contributory  Negligence.]— In  a  case  of 
towai^e.  where  no  directions  are  given  by  those  on 
board  the  tow.  the  tug  is  responsible  for  the 
direction  of  the  course  ;  but  the  master  or  other 
person  in  charge  of  the  tow  is  not  justified  m 
allowin"-  the  tug  to  continue  unchecked  upon  a 
course  which  will  lead  the  vessels  into  danger. 
The  Altair,  66  L.  J..  Adm.  42  :  [1897]  P.  lOo  : 
76  L.  T.  263  ;  4.5  W.  R.  622 ;  8  Asp.  M.  C.  224. 

Contract  to  Tow— Demurrage  of  Tug.]— iV^  w 
Steam  Tu(i  Co.  v.  M-('lew,  XlV.  Demurrage, 
supra,  col.  490. 

Duty  to  supply  Eflacient  Tug— Harbour  Au- 
thority. ]— See  The  Ratata,  infra  ;  XX1^  .  Port;?, 
Piers,  inc.,  col.  896. 

Liberty  to  Tow— Eifect  of,  inCharterparty.]— 
Fee  Rotfer  v.  Rurrell,  supra,  XL  tiiARTEK- 
PARTY.  col.  239. 
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Maritime  Lien.]— Mere  towage  services  arc  not 
the  subject  of  a  maritime  lien.  We>itrupv.  Great 
Yarmouth  Steam  Carrying  Co.,  59  L  J.,  Ch.  Ill  i 
43  Ch.  D.  241  ;  61  L.  T.  714  ;  38  ^^  .  R.  i^O.. :  i^ 
Asp.  M.  C.  443. 


XX.  COLLISION. 

Xe;/li(fenee. 

a.  Generall}',  685. 

b.  In  Particular  Cases. 

i.  Sufficiency  of  Crew,  689, 
ii.  Speed,  690. 
iii.  Look-out,  691. 
iv.  Coming  to  an  Anchor,  692. 
V.  Anchor  ready  to  let  go,  693. 
vi.  Foul  Berth,  694. 
vii.  When  at  Anchor  or  Moored,  695. 
viii.  Getting  under  Way,  696. 
ix.  At  a  Launch,  69(). 
X.  Going  About,  697. 
xi.  Wrong  Act  of  other  Ship,  698. 
xii.  Various  Cases,  698. 

c.  Proof  of  Negligence,  701. 

d.  Inevitable  Accident,  703. 
I.  Presumption  of  Fault. 

a    Infringement  of  the  Regulations. 

i    Under  14  &  15  Vict.  c.  79,  707. 
ii.  Under  17  &  18  Vict.  c.  104,  708. 
iii.  Under  25  &  26  Vict.  c.  63,  708. 
iv.  Under  36  &  37  Vict.  c.  85,  708. 
h.  Not  Standing  by  after  Collision,  712. 
}.  Liability.  „ 

a.  Personal  Liability  of  Shipo^\^ler.  a4. 

b.  Liability  of  Ship  in  Admiralty— Maritime 

Lien,  717. 

c.  Damage  by  Sunken  Ship,  721. 

d.  Liability  of  Pilotage  and  Harbour  Autno- 

rities,  722. 

e.  Damage  by  Queen's  Ship,  723. 

/   Damage  by  Ship  of  Foreign   Sovereign, 
724. 

4.  Persons  Entitled  to  Recover,  72o. 

5.  Damages. 

«.  Generally,  726.  ,-,,,..        r-.,,. 

b.  PlaintifE's  Negligence  after  Collision,  /30. 

c.  Salvage  Expenses,  730. 

d.  Demurrage,  731.  r,,      .  ^ 

e.  Loss  of  Freight,  Profits  or  Charterparty, 

732. 
(5.  Diri.9io7i  of  Lonx,  735. 
7.  Limitation  of  Liability.  _ 

a.  By  General  Law,  no  Limitation,  t6v>. 

b    Under  53  Geo.  3,  c.  159.  738. 

c   Under  17  &  18  Vict.  c.  104,  739. 

d.  Under   subsequent  Acts,  and   Generall.v, 
740. 

(■.  Measurement  of  Tonnage,  747. 

/.  Limitation  Actions — Practice,  749. 
S.  Tug  and  Tow,  754.  ^_ 

9.  Foreign  Ships— Foreign  Law,  ioi>. 

10.  Compulsory  Pilotage, 
a.  (ieiierally,  763. 

h    Ship  in  Tow,  7(59. 

c.  Proof  of  Pilot's  Fault,  770. 

d.  Duties  of  Pilot,  771.  ^ 

e.  Duties  of  Shipowner,  Master  and   Crew, 

774. 

f.  When  Compulsory. 

i.  Generally,  776. 
ii.  Under  6  Geo.  4,  c.  125,  776. 
iii.  At  Various  Places,  777. 

11.  TJie  Regulations. 

r?.  Generally.  785.  __ 

h.  C:iscs  on  the  Regulations,  ,b,—bZ^. 


mt 


SHIPPING— XX.  ColUsion. 


686 


12.  Local  Mules. 

a.  Danube,  827. 
h.  Humber.  828. 

c.  Mersey.  829. 
cc.  Xew-port.  830. 

d.  Thames,  830. 

e.  Tees,  83.5. 
/.  TyaQ.  836. 

13.  Jurixdicthm  and  Practice. 

a.  Juristliction,  837. 
h.  Parties.  840. 

c.  Default  of  Appearance.  841. 

d.  Cross  Actions — Bail — Security,  841. 

e.  Preliminary  Act.  842. 
/.  Pleadings.  843. 

g.  Interrogatories.  846. 

h.  Inspection.  846. 

i.  Evidence,  847. 

j.  Res  or  Bail  Insofficient,  8.50. 

h.  Generally.  851. 

I.  Costs. 

i.  Generally.  85.5. 
ii.  Compulsory  Pilot.  856. 
iii.  Inevitable  Accident.  858. 
iv.  Both  Vessels  in  Fault,  859. 
V.  Appeal.  860. 

vi.  High  Court  or  County  Court,  861. 
vii.  Reference,  862. 
viii.  Security  for  Costs,  864. 

1.  Negligence. 
a.   Generally. 

Contributory  Negligence  at  Common  Law.] — 
in  an  action  fur  runiung  down  a  .shifj  neither 
party  can  recover  when  both  are  in  the  wTong  ; 
but  the  plaintiff  may  recover,  although  he  might 
have  prevented  the  collision,  provided  that  he 
was  in  no  degree  in  fault  in  not  endeavouring  to 
prevent  it.  Vennall  v.  Garner.  1  Car.  k.  M.  21  ; 
3  Tyr.  85. 

A  plaintiff  cannot  recover  unless  the  injury  is 
attributable  entirely  to  the  fault  of  the  defen- 
dant ;  if  he  was  partly  in  fault,  but  the  i»laintiff 
might  with  care  have  prevented  the  accident,  he 
cannot  maintain  his  action.  Vanderplanh  v. 
Miller.  M.  ic  M.  HVJ. 

The  question  is.  whether  the  pLiintiff  by  his 
negligence  or  improper  conduct  substantially 
contributed  to  the  occurrence  of  the  injury  of 
which  he  comjiLains  :  not  to  the  amount  of  it. 
but  to  its  occurrence.  iS'/7/,«  v.  Jirowii.  9  Car.  in  P. 
601.     S.  P..  The  Uid]!  Amir.  15  .lur.  18. 

If  in  an  action  for  the  ncLdigence  of  the  defen- 
dant's senants  in  managing  a  barge,  so  that  the 
plaintiff's  barge  was  run  (if)wn.  it  appeal's  that 
the  accident  happened  from  circumstances  which 
persons  of  competent  skill  couM  not  gtiani 
against,  the  jdaintiff  will  not  be  entitled  to 
recover :  nor  will  he  if  his  men  had  juit  his 
barge  in  such  a  place  that  |)ersons  using  ordinary 
care  would  run  ajrainst  it :  nor  if  the  accident 
could  have  been  avoided  but  for  the  negligence 
of  the  plaintiff's  own  men,  in  not  being  alxtanl 
his  barge  at  the  time  when  it  wa-s  lying  in  a 
dangerous  place.  Lvrk  v.  S<'irard,  4  Car.  A:  P.  106. 

Before  a  plaintiff  in  a  collision  cause  can  tx- 
deprived  of  his  right  of  recovery  against  a  negli- 
gent rlefemlant  by  reason  of  an  act  <lone  by  the 
plaintiff,  without  which  the  collision  would  not 
have  occuiTe<l.  it  must  l)e  shown  that  such  an  act 
of  the  plaintiff  was  negligent.  The  Smtrr*.  4."> 
L.  .J..  Adm.  39  ;  1  P.  D.  117 :  34  L.  T.  3:^  :  24 
W.  R.  412  :  3  Asp.  M.  C.  122— C.  A.  S.  P.,  The 
Hornet,  infra. 


Negligence  of  Plaintiff' — Question  for  Jury.^ 
— lu  an  action  to  recover  damages  for  an  injury 
occasioned  by  a  collision  between  two  vessels. 
the  proper  question  for  the  jury  is  whether  the 
damage  was  occasioned  entirely  by  the  negli- 
gence or  improper  conduct  of  the  defendant,  or 
whether  the  plaintiff  himself  so  far  contributed 
to  the  misfortune  by  his  own  negligence  or  want 
of  ordinary  and  common  care  and  caution,  that, 
but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  his  part,  the  misfortune  would 
not  have  happened  ;  in  the  first  case  the  plaintiff 
would  be  entitletl  to  recover  :  in  the  latter  not, 
as,  but  for  his  own  fault,  the  misfortune  could 
not  have  happened.  Tuif'  v.  Wurman.  5  C.  B. 
(N.S.)  573  :  27  L.  J..  C.  V.  322  :  5  .Jur.  (X.S.)  222  ; 
6  W.  R.  693— Ex.  Ch. 

Verdict  for  Beduced  Damages.] — A  jury 

found  that  the  pLuntilfs"  barge  was  sunk  partly 
by  swell  caused  by  the  defendants'  steamship 
navigating  at  too  high  a  rate  of  speed,  and 
partly  becMuse  she  was  not  properly  trimmed, 
and  gave  damages  for  less  than  the  total  loss  : — 
Held,  that  the  verdict  was  properly  entere<l  for 
the  plaintiffs,  and  new  trial  refused.  Smith  v. 
Dobxon,  3  Man.  A:  G.  .59  ;  3  Scott  (X.B.)  336. 

Overloading — Swell  from  Steamer.] — In 

an  action  against  tlie  captain  of  a  ?team  vessel 
for  swamping  a  loaded  wherry  on  the  river,  by  a 
swell  proiluced  by  a  too  rajiid  rate  of  passage, 
the  jury,  to  find  for  the  pkiintiff,  must  be  satisfied 
that  the  mischief  was  occasionetl  by  the  swell 
alone  ;  and  if  they  think  it  doubtful  whether  it 
was  or  not,  or  think  that  the  plaintiff  contributed 
to  the  injury  he  sustained  by  his  own  improper 
conduct,  either  in  mismanaging  or  overloading 
the  boat,  they  must  find  their  verdict  for  the 
defendant.  Luj-ford  v.  Large,  5  Car.  &  P.  421. 
See  aL«o  The  Jiatarier.  Xetherland^  Steamboat 
f'li.  V.  Sn/lrx.  post,  col.  691. 

New  Trial.]— If  a  vessel  is  damaged  by  another 
running  fuul  of  it.  and  the  jury  nads  a  verdict 
for  the  plaintiff,  the  court  will  not  send  the  case 
for  a  new  trial,  because  there  may  be  some 
ground  to  believe  that  the  plaintiff  was  negligent 
in  navigating  his  vessel  as  well  as  the  ikfcmlant. 
Colliiixon  V.  Larhin*.  3  Taunt.  1. 

Passenger— 'Whether  he  may  Eecover  where 
his  own  Ship  in  Fault.  — One  who  Mistains  an 
iiijuiy  from  a  coUi.-ion  with  a  vessel  cannot 
nuiintain  an  action  against  the  owners  of  such 
ves.-^.>l,  if  negligence  either  on  his  own  part  or 
on  the  i>art  of  those  having  the  guidance  of  the 
ves-sel  in  which  he  is  a  passenger  conduced  to  the 
accident,  and  sudi  injury  might  have  l)cen 
avoided  by  the  exerci>e  of  reasonable  care  on  his 
part  or  their  i>art.  Thorogood  v.  Jfnjnn,  S  C.  H. 
1 1.5  :  IS  L.  .J..  C.  P.  336.  Overruled,  The  Hernina, 
infra,  col.  6H7. 

One  who  sustains  nn  injury  in  a  collision  can- 
not maintain  an  action  ngainst  the  owners  f>f  the 
ves.«*el  if  negligence  on  his  part  or  on  the  |>art  of 
thf>se  in  chaige  of  the  shi|>  in  which  he  is  a 
jia'i'ienger  contributed  to  the  collision.  Cattlin 
V.  Ililh.  H  C.  B.  II*). 

A  pa.ssenger  on  lx>anl  a  stcamlx^at  was  injured 
by  an  anchor  falling  upon  him  in  a  collision 
cause<l  by  the  fault  of  the  other  ship: — Held, 
that  the  passenger  couUl  recover,  althouch  the 
iiijtiry  was  caused  in  part  by  his  own  negligence 
in  beini:  whtic  lie  was.  or  by  the  negligence  of 
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the  people  of  his  own  ship  in  stowing  the  anchor 
where  it  was.  Gvceiihtnd  v.  Chaplin,  5  Ex.  243  ; 
li)  L.  J..  Ex.  293. 

A  passenger  and  an  engineer  on  board  the 
"Bushire"  wei'e  killed  in  a  collision  between 
the  "Bernina"  and  the  "  Bushire,"  caused  by 
fault  in  both  ships,  but  without  fault  on  the 
part  of  the  deceased  : — Held,  that  their  repre- 
sentatives could  recover  full  damages  against  the 
owners  of  the  "  Bernina."  Thorof/ood  v.  Bryan, 
supra,  overruled.  The  Bernina,  Mills  v.  Arm- 
strong, 57  L.  J.,  Adni.  65  ;  13  App.  Gas.  1  ;  58 
L.  T.'423  :  36  W.  R.  870  ;  6  Asp.  M.  C.  257  ;  52 
J.  P.  212— H.  L.  (E.) 

Remoteness    of    Plaintiff's     Negligence.] — A 

plaintiff  canimt  recover  for  mischief  tlone  to  his 
ship  by  its  being  struck  by  the  defendant's  ship 
in  consequence  of  the  latter  being  improperly 
managed,  if  it  appears  that  the  plaintiff's  ship 
was  improperly  managed,  and  that  such  improper 
management  directly  contributed  in  any  degree 
to  the  accident,  however  much  the  defendant 
may  also  be  in  fault  ;  though,  if  there  is  negli- 
gence on  the  part  of  the  plaintiff  only  remotely 
connected  with  the  accident,  the  question  is, 
whether  the  defendant  by  ordinary  care  and 
skill  might  have  avoided  the  acci<lent.  Dincell 
V.  General  Steam  Navigatiun  Co.,  5  El.  &  Bl.  195  : 
26  L.  J.,  Q.  B.  59  ;  1  Jur.  (n.s.)  800  ;  3  W.  R. 
492.  And  see  General  Steam  JVarigatio/i  Co.  v. 
Morrison,  13  C.  B.  581  ;  22  L.  J.,  C'.  P.  178  ;  17 
Jur.  673  ;  1  W.  R.  330.  ne  Jane  Bacon,  27 
W.  R.  35. 

Negligence  where  both  Ships  in  Fault.] — As 
to  whether  such  negligence  would  be  negligence 
at  common  law,  see  The  Margaret,  50  L.  J.,  Adm. 
67 ;  6  P.  D.  76  ;  44  L.  T.  29i  ;  29  W.  R.  533  ;  4 
Asp.  M.  C.  375  ;  The  Mr/rgaret,  On/zerv.  Carron 
Co.,  9  App.  Gas.  873,  infra  ;  The  Fenham,  6 
Moore,  P.  C.  (N.s.)  501  ;  L.  R.  3  P.  C.  212  ;  23 
L.  T.  329  :  The  Friends,  infra  ;  The  Meteor. 
Ir.  R.  9  Eq.  507. 

Negligence — No  Difference  between  Kules  of 
Common  Law  and  Admiralty  as  to.] — Ste.  per 
Campbell,  C.,  Tlic  Fi-ie/ah,  General  Stea/ii  jVari- 
gation  Co.  v.  Tonkin,  4  Moore,  P.  G.  314.  Per 
Lord  Blackburn,  The  Marqaret,  Cayzer  v. 
Carron  Co.,  9  App.  Gas.  873,  880  ;  54  L.  j.,  Adm. 
18  ;  52  L.  T.  361  ;  33  W.  R.  281  ;  5  Asp.  M.  C. 
371. 

Vessel  Disabled  by  Prior  Collision.] — When 
a  ship  seeks  to  excuse  her  failure  to  comply  with 
the  sailing  regulations  and  with  a  seamanlike 
precaution,  by  showing  that  such  a  failure  was 
in  consequence  of  her  being  disabled  in  a  prior 
collision,  it  is  material  to  inquire  whether  the 
prior  collision  was  due  to  her  default  or  was  the 
result  of  inevitable  accident.  The  Kjohenhavn. 
30  L.  T.  136  ;  2  Asp.  M.  G.  213— P.  G.' 

Semble,  that  if  the  prior  collision  was  due  to 
the  default  of  the  ship  so  seeking  excuse,  and  if 
her  subsequent  failure  to  comply  as  aforesaid 
contribute  to  the  collision  proceeded  for,  she  will 
be  to  blame.     Ih. 

The  owners  of  a  disabled  vessel  are  answer- 
able for  damage  done  by  its  accidentally  drift- 
ing, when  so  disabled,  against  another  vessel. 
Seecomhe  v.  Wood,  2  M.  k.  Rob.  290. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  another,  but  she  is  unable  to  do  so 
by  reason  of  being  disabled  in  a  former  collision. 


and  the  other  ship  being  unaware  of  her  disabled 
condition  continues  her  course,  a  collision  ensu- 
ing is  the  result  of  inevitable  accident.  The 
Aimo  and  The  Amelia,  29  L.  T.  118  ;  21  W.  R. 
707  ;  2  Asp.  M.  G.  96— P.  G. 

Not  taking  a  Tug.] — A  vessel  getting  her 
anchors  in  Dover  bay  in  bad  weather  neglected  to 
employ  a  tug,  until  too  late,  when  the  tow  rope 
parted,  and  she  damaged  some  sewage  works : — 
Held,  that  she  was  liable.  The  Gertor,  70  L.  T. 
703  ;  7  Asp.  M.  G.  47. 

Dolphin  Damaged  owing  to  its  own  Weak- 
ness,]— A  steamship,  about  to  make  fast  along- 
side a  pier,  overturned  a  mooring  dolphin.  The 
dolphin  ought  to  have  been  stronger  : — Held, 
that  the  steamship  was  not  liable.  7'he  Albert 
Edward,  44  L.  J.,  Adm.  49  ;  24  W.  R.  179. 

Collision  caused  by  Want  of  Look-out — Im- 
proper Position  of  other  Craft  Immaterial.] — In 

an  action  for  damages  brought  by  the  widow  of 
a  man  in  a  boat  killed  in  a  collision  with  a  steam- 
ship, the  jury  found  that  the  man  had  acted 
rashly  in  anchoring  the  boat  where  he  did,  and 
(2)  that  if  a  proper  look-oat  had  been  kept  on 
the  steamship  the  boat  might  have  been  seen. 
Verdict  for  plaintiff.  Motion  for  new  trial  on 
the  ground  that  the  deceased  contributed  by  his 
negligence  to  the  collision  : — Held,  that  the 
verdict  was  not  inconsistent  with  the  findings 
of  fact,  the  want  of  look-out  being  the  cause 
of  collision,  and  the  earlier  negligence  of  the 
deceased  immaterial.  Carse  v.  Aorth  Britisli 
Steam  Packet  Co.,  22  Gt.  of  Sess.  Gas.  C4th  ser.) 
475. 

Sudden  Peril  caused  by  Wrongful  Act  of  the 
other  Ship,] — AVliere  one  ship  has  by  wrong 
manoeuvres  placed  another  ship  in  a  position  of 
extreme  danger,  that  other  shijj  will  not  be  held 
to  blame  if  she  has  done  something  wrong,  and 
has  not  been  manoeuvred  with  perfect  skill  and 
presence  of  mind.  2'he  Bywell  Castle,  4  P.  D. 
219  :  41  L.  T.  747  :  28  W.  R.  293  ;  4  Asp.  M.  G. 
207— C.  A.  The  Xor,  30  L.  T.  576  ;  22  W.  R.  30  ; 
2  Asp.  M.  G.  264  ;  Ilhie  Brothers  v.  Clyde 
Trustees,  15  Gt.  of  Sess.  Gas.  (4th  ser.)  498  ;  The 
Meaiudchy,  infra,  col.  696. 

Negligence  by  Salving  Vessels.]  —  When 
damage  is  intlicteil  upon  a  ship  by  another 
engaged  in  rendering  salvage  services  to  the 
former,  the  court  regards  the  negligence  of  the 
salvor  less  severely  than  it  does  the  negligence  of 
a  vessel  wholly  unconnected  with  the  injured 
vessel,  but  will  condemn  the  salvor  in  the  damage 
where  he  has  been  guilty  of  gross  negligence  and 
want  of  proper  navigation.  The  C.  S.  Butler, 
The  Baltic.  43  L.  J.,  Adm.  17  ;  L.  R.  4  A.  &  E. 
178  :  30  L.  T.  475  ;  22  W.  R.  759. 

What  Amounts  to  Negligence  of  Master.]  — 
When  the  master  of  a  ship  takes  all  such  pre- 
cautions as  a  man  of  ordinary  prudence  and 
skill,  exercising  reasonable  foresight,  would  use 
to  avert  danger,  his  owners  are  not  held  respon- 
sible because  he  may  have  omitted  some  possible 
precaution  which  the  event  suggests  that  he 
might  have  resorted  to.  The  William  Lindsay, 
Doivard  v.  Lindsay,  L.  R.  5  P.  G.  338  ;  29  L.  T. 
355  ;  22  W.  R.  6  ;  2  Asp.  M.  G.  118— P.  C. 

The  master  of  a  ship  is  bound  to  take  all  such 
precautions  as  a  man  of  ordinary  prudence  and 
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skill,  exercising  a  reasonable  foresight,  would  use 
to  avert  danger  in  the  circumstauces  in  which  he 
may  happen  to  be  placed.     Ih. 

Duty  of  Harbour-master — Damage  caused  by 
Sunken  Vessel.] — The  D..  in  consequence  of  the 
sole  default  of  her  master  and  crew,  had  sunk  in 
the  Thames,  and  had  become  a  wreck  obstructing 
the  navigation  of  the  river.  Her  mate  sent  a 
message  to  the  harbour-master  at  G.  to  inform 
him  of  the  accident,  who  said  that  he  would 
cause  the  wreck  to  be  lighted.  A  few  hours 
afterwards,  the  wreck  not  having  been  lighted,  a 
vessel,  without  any  fault  on  the  part  of  those  on 
board  her,  came  into  collision  with  the  wreck  and 
sustained  damage.  An  action  of  damage  having 
been  instituted  on  behalf  of  the  owner  of  the 
damaged  vessel  against  the  owners  of  the  D.,  the 
judge  at  the  trial,  refused  to  admit  the  evidence 
showing  that  the  mate  of  the  D.  had  sent  a 
message  to  the  harbour-master,  and  that  the 
latter  had  promised  to  light  the  wreck  : — Held, 
that  the  evidence  was  wrongly  rejected,  that  the 
collision  had  not  been  caused  by  the  negligence 
of  the  owners  of  the  wreck,  and  that  they  were 
not  liable  for  the  damage  done.  T/ie  Dunglaii, 
51  L.  J.,  Adra.  89  :  7  P.  D.  151  ;  47  L.  T.'  15  ; 
5  Asp.  M.  C.  15— C.  A. 

Negligence  Causing  Loss  but  not  Collision.] — 

A  bumb  bai-ge  in  the  Thames  by  her  own  fault 
struck  a  schooner  fast  to  a  buoy.  The  schooner, 
contrar}^  to  the  Thames  Rules,  had  her  anchor 
hanging  from  her  hawse  pipe  in  such  a  position 
that  it  pierced  the  barge,  which  filled  and  sank. 
But  for  the  impro{)er  position  of  the  anchor  the 
barge  would  not  have  been  injured  : — Held,  that 
both  vessels  were  in  fault.  The  Marfjaret,  50 
L.  J.,  Adm.  G7  ;  6  P.  D.  76  ;  44  L.  T.'  291  ;  29 
W.  11.  53:J  ;  4  Asp.  M.  C.  375— C.  A. 

A  barge  in  the  Thames  came  into  collision 
with  a  brig,  carrying  away  her  anchor,  in  a 
position  forbidden  bj'  by-laws,  and  in  conse- 
quence of  the  anchor  being  in  that  position  the 
barge  was  injured  : — Held,  that,  notwithstanding 
the  inipruj)er  position  of  the  anchor,  the  brig 
owners  weie  not  liable,  if  the  barge  substantially 
contributed  to  the  collision,  as  distinguished 
from  the  amount  of  the  loss.  SHU  v.  linncn. 
9  Car.  &  P.  601.  And  see  The  flijixi/  Khig.  2 
W.  Kob.  537. 


b.   In  Particular  Cases. 

i.  Siijfii-irncii  (if  Crrw. 

For  a  sailing  barge  in  the  Thames  two  hands 
are  enough.     The  Mhma.  L.  R.  2  A.  &  E.  97. 

In  ilock  or  harbour  it  is  enough  to  have 
fiufticicnt  hands  on  board  to  tend  her  under 
ordinary  (!on<iitif)iis  of  weather,  '/'hi-  E.rcehior, 
37  L.  j'.  Adm.  54  :  L.  R.  2  A.  A:  I'].  20.S  ;  19  L.  T. 
87  ;   The  Pa  f  riot  to  and  Thr  Kiral,  2  L.  T.  301. 

A  vessel  f>n  her  trial  trip  is  not  required  to 
have  on  Vx>ard  her  full  comi)lemcnt  of  officers 
and  men,  jirovided  she  has  a  crew  sufficient  to 
work  lier  safely.  Chjdc  Xarigafioii  Co.  v.  liar- 
clay,  1  App.  Cas.  790  ;  36  \',.  T.  379  ;  3  Asp. 
M.  C.  390. 

A  new  steamer,  not  yet  out  of  the  Vjuilders' 
hands,  was  sent  on  a  trial  trip,  manned  by  a 
sufficient  iiumVjer  of  men  to  work  the  ship,  but 
they  were  not  regularly  constituted  officers  and 
crew  : — Held,  not  to  amount  to  contributory 
negligence.     Ih. 


Duty  of  master  or  officer  to  be  on  board  in  bad 
weather  though  the  ship  is  at  moorines  in  the 
river.     The  Kepler,  2  P.  D.  40,  n. 

And  to  take  charge  when  a  ship  is  approach- 
ing with  risk  of  collision.  The  Independence, 
.Vaddu.r  v.  Fi.fher,  14  Moore,  P.  C.  103  ;  Lush. 
270  :  4  L.  T.  553  ;  9  W.  R.  587  ;  The  Khedive, 
Stoomvart  Maatschappy  jS'etherland  v.  P.  S,'  0. 
Co.,  52  L.  J..  Acbn.  1  ;  o  App.  Cas.  876  :  42  L.  T. 
610  :  29  W.  R.  173  ;  4  Asp.  M.  C.  567— H.  L.  (E.) 

In  fog  there  must  be  sufficient  strength  at  the 
wheel  to  put  it  hard  over  at  once.  The  Europa, 
14  Jur.  627. 

Whilst  a  barge  was  by  night  lying  astern  of  a 
steamship,  in  a  dock,  the  latter  moved  her  pro- 
peller and  cut  a  hole  in  the  barge.  It  appeared 
that  there  was  no  one  on  board  the  barge  at  the 
time  of  the  accident.  In  a  collision  action  : — 
Held,  that  although  the  steamer  was  to  blame, 
the  barge  was  also  to  blame  for  not  having  any- 
one on  board  of  her,  as,  had  there  been,  the 
collision  might  have  been  avoided,  and  in  any 
event  the  barge  might  have  been  beached  before 
she  sank :  the  plaintiffs  therefore  could  only 
recover  half  their  damages.  The  Scotia,  63  L.  T. 
324  ;  6  Asp.  M.  C.  541. 

In  an  action  for  the  negligence  of  the  defen- 
dant's servants  in  managing  a  barge  so  that  the 
plaintiff's  barge  was  run  down,  the  plaintiff 
will  not  be  entitled  to  recover  if  the  accident 
could  have  been  avoided,  but  for  the  negligence 
of  the  plaintiff's  ovra  men  in  not  being  aboard 
his  barge  at  the  time  when  it  was  lying  in  a 
dangerous  place.  Leech  v.  Seward,  4  Car.  &  P. 
106. 

A  collision  occurred  in  a  dock  between  a  tug 
and  a  barge  that  was  moored  head  and  stern 
alongside  the  dock  wall.  It  was  contended,  on 
behalf  of  the  tug,  that  the  barge  was  guilty  of 
negligence  in  not  having  any  person  on  board  : — 
Held,  that,  whether  that  was  so  or  not,  the 
presence  of  a  person  on  board  would  not  have 
prevented  the  collision  or  minimized  its  effects, 
and  that  the  tug  was  therefore  liable.  The 
Scotia  (supra),  distinsruished.  The  Hornet, 
[18921  P.  361  ;  1  R.  549  ;  68  L.  T.  236  ;  7  Asp. 
M.  C.  202. 

It  is  the  duty  of  a  sailing  smack  during  the 
day  to  have  more  than  one  hand  on  deck,  and 
where  a  collision  occurs  between  her  and  another 
smack,  the  primary  cause  of  which  is  the  wrong- 
ful nian(jeuvre  of  tlie  other  smack,  she  will  also 
be  held  to  blame  if  it  appears  ttiat  had  she  had 
two  hands  on  deck  they  might  have  taken  means 
to  have  obviated  the  otiier's  wioiigful  manceuvre. 
The  General  Gordon.  (W  L.  T.  469  ;  7  Asp.  M.  C. 
317— H.  L.  (K.) 

ii.  Speed. 

Coast  of  Ireland.] — An  Atlantic  steamship 
proceeding  at  full  speed  on  a  dark  night  thirty- 
five  miles  off  the  coast  of  Ireland,  came  into 
collision  with  and  sank  a  l)ar(iue.  which  was 
sailing  in  the  same  course  with  itself.  In  an 
action  for  dam:iges  bioiight  by  the  owners  of  the 
banpic  :— Held,  that,  having 'regard  to  the  state 
of  the  night,  and  the  piobability  of  there  being 
other  vessels  in  the  way,  the  steamship  was  pro- 
ceeding at  an  unjustifiable  rate  of  speed.  The 
City  of  Broolthin'.  1  !'.  D.  276  ;  34  L.  T.  932  ;  24 
W.R.  1056— C.  A. 

Mersey.] — A  steamer  going  ten  knots  an  hour 
on  a  dark  night  up  the  Horse  Channel,  at  the 


691 


SHIPPING— XX.  Collision. 


692 


entrance  of  the  Mersey,  saw  a  sail  three  points 
on  her  port  bow.  less  than  half  a  mile  distant. 
She  itorted  her  helm,  but  (Ud  not  ease  her  engines  : 
— Held,  that  the  steamer  was  in  fault  for  the 
collision  which  ensued,  for  not  having  stopped  or 
eased  her  engines  when  she  made  out  the  other 
vessel,  and  "that  maintaining  such  speed  was 
unwarrantable.     The  Dr!<i)atrh,  Swabey,  138. 

Excuse — Carrying  Mails.] — It  is  no  excuse  for 
a  vessel  steaming  at  the  rate  of  twelve  knots,  on 
a  dark  night,  through  a  fair  way,  where  vessels 
are  accustomed  to  anclior,  that  she  was  under 
contract  to  carry  government  mails  at  the  rate 
of  thirteen  knots"  The  Vivid.  Swabey.  88  ;  -1 
W.  R.  .504.  S.  a  in  V.  C,  10  Moore,  P.  C.  472  ; 
4  W.  R.  7.55. 

General  Rule.]— Those  who  navigate  a  public 
river  at  too  great  a  speed,  or  negligently,  are  as 
much  hable^as  if  the  death  were  caused  by 
negligence  on  a  highway  on  land.  Beg.  v.  Talor, 
y  Car.  &  P.  072. 

Swell  raised  by  Excessive  Speed.] — A  steam- 
ship held  in  fault  for  raising  a  swell  by  going  too 
fast  in  the  river  and  thereby  sinking  a  barge. 
The  Bafiirier,  Ketherlaiuh  Steamship  Co.  v. 
Styles,  1  Spinks,  378  ;  9  Moore,  P.  C.  286.  S.  P., 
Lu.rford  v.  Large,  infra,  col.  701. 

Crowded  Channel.] — A  steamship,  proceeding 
at  an  impropLT  rate  in  a  channel  crowded  with 
shii)s,  incurs  the  responsibility  of  damage  occa- 
sioned by  her  being  unable  to  keep  out  of  the 
way  of  the  sailing  vessel.  The  Germama,  21 
L.  T.  44— P.  C.     Atfirming.  37  L.  J.,  Adm.  59. 

Fishing-  Ground.  ] — In  the  case  of  a  cutter  with 
her  trawl  down,  and  a  ship  under  sail,  the  pre- 
sumption is  against  the  latter  sailing  at  six  and  a 
half  knots  on"a  very  dark  night,  and  aware  that 
she  was  crossing  a  fishing-ground.  The  Pepperell, 
Svvabey,  12. 

Clear  Weather — North  Sea.] — A  steamer  being 

in  the  Kortli  Sea,  and  the  weather  fine  and 
clear,  though  the  night  was  dark,  was  proceeding 
at  the  rate  of  eight  to  nine  knots  an  hour  : — 
Held,  that  she  was  not,  under  the  circumstances, 
going  at  too  high  a  rate  of  speed.  The  Paeific, 
53  L.  J.,  Adm.  67  ;  i)  P.  D.  124  ;  51  L.  T.  127  ; 
33  W.  R.  124  ;  5  Asp.  M.  C.  263. 

Steamship.] — A  steamship  going  ten  knots 
held  in  fault  for  not  having  seen  a  barque  in  time 
to  avoid  her.     The  Uricsson,  Swabey,  38. 

Speed  in  Fog.]— ;S'rt'  11.  The  Regulations, 
infra,  cols.  799  seq. 

iii.  Looh-out. 

The  greater  the  darkness  or  thickness  of 
weather,  the  more  vigilant  must  be  the  look-out. 
The  Mellona,  3W.  Rob.  7. 

The  look-out  should  be  in  the  bows.  The 
Diana,  Sttiart  v.  Iremoncjer,  4  Moore,  P.  C.  11  ; 
The  Batavier,  supia  :  The  Glaniiihanta,  1  P.  D. 
283  ;  34  L.  T.  934  ;  24  W.  R.  1033  ;  3  Asp.  M.  C. 
339— C.  A. 

Or  on  the  bridge,  in  case  of  ferry  boats.  Tlie 
Wirral,  3  W.  Rob.  56. 

An  anchor  watch  should  be  kept  in  frequented 
roadsteads,   or   in  bad   weather.      See   Lnch  v. 


Seward,  4  Car.  &  P.  106  :  Vandevplanhx.  Miller,. 
M.  k  M.  169  :  The  Pladda,  46  L.  J.,  Adm.  61  ; 
2  P.  D.  34. 

One  hand  not  sufficient  look-out  for  a  steam- 
ship in  thick  weather  oft:  Dungeness.  The  Oer- 
mania,  supra. 

Aliter,  in  the  Clyde  in  daylight.  Clyde  Navi- 
qation  Co.  v.  Barelay,  1  App.  Cas.  790  ;  36  L.  T. 
379  ;  3  Asp.  M.  C.  390. 

It  is  the  duty  of  a  ship  dropping  up  the  Thames 
in  the  neighbourhood  of  the  docks  at  night  tO' 
have  a  look-out  astern,  and  to  warn  an  approach- 
ing vessel  bound  down  of  her  presence.  The- 
Juno,  11  R.  679;  71  L.  T.  341  ;  7  Asp.  M.  C. 
.506. 

Unless  there  is  apparent  danger,  it  is  not  the- 
duty  of  a  vessel  ahead  to  look  out  for,  or  show  a 
light  to,  vessels  following  in  her  wake,  so  as  tO' 
make  her  guilty  of  contributory  negligence  in 
the  event  of  a  collision  between  her  and  one  of 
such  vessels.  The  City  of  Broohlyn,  1  P.  D.  276; 
34  L.  T.  932  ;  24  W.  R.  1056  ;  3  Asp.  M.  C.  230- 
— C.  A. 

A  tug  with  ship  in  tow  must  keep  a  look-out 
for  her  tow  as  well  as  for  herself.  The  Jane- 
Bacon,  27  W.  R.  35. 

It  is  not  necessarily  negligence  for  the  look- 
out of  a  vessel  up  the  river  not  to  report  a  vessel 
coming  out  of  dock.  The  Calahar,  Moss  v> 
African  Steamship  Co.,  L.  R.  2  P.  C.  238  ;  19 
L.  T.  768. 

Before  going  aboirt  a  ship  must  see  that  she  can 
do  so  without  damage  to  other  ships.  The  Allan 
and  The  Flora,  14  L.  T.  860. 

The  master  is  not  criminally  responsible  for  a 
collision  caused  by  want  of  look-out.  Rex  v.. 
Allen,  7  Car.  &  P.  153. 

Heavy  responsibility  of  steamship  going  twelve- 
or  fourteen  knots  in  frequented  waters  at  night 
as  to  look  out.  The  Londonderry,  4  Not.  of  Cas.. 
Suppl.  xxxi. 

iv.   Coming  to  an  Anchor. 

It  is  the  duty  of  a  ship  before  rounding  to  tO' 
bring  up  to  see'that  she  does  not  endanger  shipa 
under  way  in  her  neighbourhood.  The  Ceres, 
Swabey,  250  ;  The  Shannon,  1  W.  Rob.  463  ;  The- 
Philotaxe,  37  L.  T.  540  :  3  Asp.  M.  C.  512. 

A  ship  was  held  in  fault  for  attempting  to- 
bring  up  in  the  Downs  in  heavy  weather  without 
the  assistance  of  a  tug  which  she  might  have- 
taken  ;  she  having  only  one  anchor  available, 
from  which  she  parted.  Tlie  Annot  Lyle,  55 
L.  J.,  Adm.  62  ;  11  P.  D.  114  ;  55  L.  T.  576  ;  34 
W.  R.  647  ;  6  Asp.  M.  C.  50. 

Duty  to  shorten  sail  in  time  before  bringing 
up  in  "a  cr'owded  roadstead.  The  Neptune  the- 
Second,  1  Dods.  467  ;  The  Secret,  26  L.  T.  670  ; 
1  Asp.  M.  C.  318  ;  The  Earl  Spencer,  L.  R.  4 
A.  &  E.  431  ;  32  L.  T.  370  ;  23  W.  R.  661 ;  2  Asp. 
M.  C.  523. 

A  ship  delaying  to  bring  up  until  night  time 
when  she  might  have  brought  up  in  the  day  time- 
in  safety,  held  in  fault.  The  Egyptwn,  1  Moore, 
P.  C.(N.S.)  373  ;  9  Jur.  (N.S.)  1159  ;  8  L.  T.  776.. 

A  ship  held  in  fault  for  attempting  to  bring  up 
with  one  anchor  chain  unshackled,  where,  if  the 
second  anchor  had  been  ready  to  let  go,  the 
collision  would  have  been  avoided.  The  City  of 
Pehinq.  58  L.  J.,  P.  C.  64  ;  14  App.  Cas.  40  ;  61 
L.  T.  136  ;  6  Asp.  M.  C.  396— P.  C. 

Ship  under  way  must  keep  clear  of  Ship  at 
Anchor.]— r//^'  Batavier.  2  W.  Rob.  407;  10  Jur. 
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19  ;  The  Secret,  26  L.  T.  670  ;  1  Asp.  M.  C.  318  ; 
The  Kjoheuhacn,  30  L.  T.  136  ;  2  Asp.  M.  C. 
213 — P.  C.     And  see  cases  infra,  cols.  703,  701. 

Bringing  up  in  a  Fairway.] — A  ship  will  not 
necessarily  be  held  in  fault  for  a  collision  caused 
by  her  having  improperly  brought  up  in  a  fair- 
way, if  fog  or  other  reasonable  cause  compelled 
her  to  do  so.  The  Kjobenhavn,  30  L.  T.  136  ;  2 
Asp.  M.  C.  213 — P.  C.  The  Aguadillana  (fog), 
60  L.  T.  897  ;  6  Asp.  M.  C.  390. 

It  is  not  negligence  to  bring  up  in  the  Mersej^ 
directly  in  the  track  of  the  ferry  steamers.  The 
Lancaslnre,  L.  R.  4  A.  &  E.  198  ;  29  L.  T.  927  ; 
2  Asp.  M.  C.  202. 

In  Exposed  Position.] — A  barge  in  the 

Thames  brought  uj)  in  a  jilace  where  she  was 
exposed  to  the  swell  of  steamships,  and  was 
thereby  sunk  : — Held,  that  she  was  alone  in 
fault.  The  Duke  of  Cuvnwall,  1  Pritch.  Ad. 
Digest,  301. 

A  ship  brought  up  in  an  exposed  position  does 
not  thereby  contribute  to  a  collision  caused  by 
another  ship  drivinsr  in  to  her.  The  Despatch, 
14  Moore,  P.  C.  S3  ^Lush.  98  ;  3  L.  T.  219. 

Stopping  in  Fairway — Whistle.] — Where  a 
steamship  under  way  at  night  in  the  Firth  of 
Clyde  stops  her  way  and  puts  herself  across  the 
line  of  navigation  for  the  purpose  of  coming  to 
an  anchor,  she  is  to  blame  for  not  warning 
vessels  coming  up  behind  her  of  her  manoeuvres. 
The  Queen  Victoria,  64  L.  T.  520  ;  7  Asp.  M.  C. 
9— C.  A. 

V.  Anchor  readij  to  let  (jo. 

During  a  very  violent  gale  a  brig  adrift  in  the 
Tyne  drove  down  on  a  steamer  which  was  lying 
properly  moored  to  mooring-buoys  placetl  there 
by  the  harbour  authorities.  On  the  brig  striking 
the  steamer,  the  ring  of  one  of  the  buoys  was 
carried  away,  and  the  steamer  got  adrift  and 
tlrove  down  the  river,  and  ultimately  came  in 
contact  with  and  did  damage  to  a  barque,  whose 
owners  instituted  a  cause  of  damage  against  the 
steamer  in  the  county  court,  to  recover  for  the 
damage  done  to  their  vessel  by  the  steamer.  At 
the  hearing  it  was  proved  that  the  chain  cables 
of  the  steamer  had  been  unbent  at  the  time  she 
got  adrift,  and  that  no  look-out  had  previously 
been  kept  on  deck,  though  it  was  known  that 
the  weather  was  getting  worse: — Held,  that  a 
defence  of  inevitable  accident,  set  u])  by  the 
owners  of  the  steamer,  was  not  sustained,  antl 
that  the  steamer  was  alone  to  blame  for  the 
collision.  The  Pladda,  46  L.  J.,  Adm.  61  ;  2 
V.  \).  34. 

When  the  captain  of  a  steamer,  upon  a  vessel 
being  reported  ahead,  immediately  gives  ordt^rs 
to  stop  and  reverse,  but  is  unable  to  sto])  tlie 
way  of  his  ship  in  time  to  prevent  a  collision,  he 
is  not  proved  to  have  been  guilty  of  negligence 
because  he  did  not  immediately  drop  his  anchor. 
The  ('.  M.  Palmer  and,  Lariiaa-,  Tyne  Steam 
Shlppinq  Co.  V.  Smith,  29  L.  T.  120 ';  21  W.  K. 
702  ;  2  Asp.  M.  C.  91— P.  C. 

Where  a  ship,  having  been  moored  to  a  buoy, 
under  the  sanction  of  the  authorities  in  the  port 
where  she  was,  broke  loose  in  conseriuence  of  a 
latent  defect  in  the  buoy,  and,  being  prevented 
by  an  inevitable  accident  from  letting  go  her 
aiiclior,  came  into  collision  with  another  ship  : — 
Held,  that  no  negligence  could  be  imputed  to 


the  master.  The  William  Lindsay,  L.  R.  5  P.  C. 
388  ;  29  L.  T.  355  ;  2  Asp.  M.  C.  118— P.  C. 

Where  collision  was  attributable  to  the  effect 
of  an  exceptional  current,  known  to  be  a  possible 
though  improbable  contingency,  but  it  was  shown 
that  the  port  anchor  of  the  steamer  was  not  in 
readiness,  and  that  delay  arose  in  dropping  the 
starboard  anchor : — Held,  that  the  steamer  had 
neglected  ordinary  precautions  and  could  not  be 
absolved  from  blame.  The  City  of  Peking.  58 
L.  J.,  P.  C.  64  :  14  App.  Cas.  40  •  61  L.  T.  136  ; 
6  Asp.  M.  C.  396— P.  C. 

In  the  absence  of  any  regulation  or  custom, 
there  is  no  duty  on  the  part  of  a  keel  or  barge 
drifting  up  river  to  keep  out  of  the  deep  water 
navigation  and  navigate  in  the  shallow  water, 
even  though  by  remaining  in  the  deep  water  she 
obstructs  the  passage  of  steamships  which  can 
only  navigate  in  the  deep  water.  A  keel  with 
her  mast  lowered  may  drive  up  on  a  flood  tide  in 
any  part  of  a  river  lashed  to  another  keel,  but  it  is 
her  duty  in  such  circumstances  to  go  up  dredging 
with  her  anchor  down,  in  order  that  she  may 
thereby  have  the  means  in  an  emergency  of 
bringing  herself  up  if  necessary  ;  and  whilst  two 
keels  may  drive  up  lashed  together  there  is  no 
less  duty  imposed  on  them  to  dredge.  The 
Ralph  Creyhe,  55  L.  T.  155  ;  6  Asp.  M.  C.  19. 

A  steamship  in  the  Thames  at  night  passed  a 
schooner,  and  when  three  hundred  yards  ahead 
of  her  ran  ashore ;  the  schooner  ran  into  her  : 
— Held,  that  the  schooner  was  not  in  fault  for 
not  having  dropped  her  anchor  to  avoid  the 
collision.  'The  Elizabeth  and  The  Adah'a,  22 
L.  T.  74.  S.  P.,  The  C.  M.  Palmer  and  The- 
Larna.r,  supra. 

Duty  to  have  Chains  bent  and  Anchor  ready  to 

letgo.]— 2'Af  Krplcr,  2  P.  D.  40,  n. 

vi.  Foul  Berth. 

If  one  ship  has  given  another  a  foul  berth,  the 
owners  of  the  ship  giving  the  foul  berth  have  no 
right  to  demand  that  extraordinary  precaution 
should  be  taken  on  board  the  other  ship  to  avoid 
a  collision.  The  Vivid,  42  L.  J.,  Adm.  57  ;  28 
L.  T.  375  ;  1  Asp.  M.  C.  601. 

The  "Victor"  gave  the  "Vivid"  a  foul  berth, 
and  the  "Vivid,"  in  swinging,  came  into  collision 
with  and  damaged  the  "  Victor."  The  usual  and 
ordinary  precautions  had  been  taken  on  board 
the  "  Vivid  "  : — Held,  that  the  "  Vivid  "  was  not 
answerable  for  the  collision.     Ih. 

The  "  W.  A."  in  charge  of  a  pilot  came  to 
anchor  in  the  Mersey,  and  gave  the  "P..  T."  a 
foul  berth.  Various  remonstrances  were  from 
time  to  time  made  by  those  on  board  the  "  B.  T.," 
and  after  a  few  days  the  vessels,  in  swinging  to 
the  tide,  came  into  collision  : — Held,  that  the 
owners  of  the  "  W.  A."  were  liable.  The  Wohurn 
Ahhey,  38  L.  .].,  Adm.  2H  :  20  L.  T.  621. 

One  ship  l)rought  up  duiing  a  gale  in  a  fair 
berth  in  the  Downs,  and  another  ship  coming  up, 
anchored  within  a  cable's  length  of  her,  riding  at 
one  anchor.  The  gale  increasing,  drove  both 
ships  from  their  ancliors.  wlusn  the  last  ship 
came  into  collision  with  the  first  ship,  so  that 
the  first  ship  had  to  be  taken  to  the  roads  in  a 
sinking  state  and  beached  : — Held,  that  the  ship 
last  coming  up  was  solely  liable  for  the  collision, 
from  having  given  the  fir.«t  shii)  a  foul  beith  in 
riding  so  close  to  her  at  single  anchor.  The 
Maggie  Armdronq  v.  Tlie  Blue  Bell,  14  L.  T. 
340. 
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"B."  took  up  a  berth  in  the  Tyno,  witli  the 
view  of  discharging  cargo.  "  C."  took  up  a  berth 
close  alongside,  and,  as  the  tide  fell,  heeled  over 
upon  "B.,"  and  damaged  her  : — Held,  that  "C." 
was  responsible  for  the  damage  so  received  by 
'•B."     The  Lidshjalf,  Swabey,  117. 

The  proximate  cause  of  collision  was  the  part- 
ing of  a  steamer's  cable  while  anchoring  : — 
Held,  that  the  steamer  was  to  blame,  for  if  she 
had  not  delayed  taking  measures  for  anchoring 
till  so  late  at  night,  the  collision  would  not  have 
been  inevitable.  The  Eijiiptian,  1  Moore,  P.  C. 
(N.S.)  373  ;  9  Jur.  (K.S.)  1159  ;  8  L.  T.  776. 

A  vessel  gave  another  a  foul  berth,  but  got  into 
collision  with  her  because  of  a  hurricane,  that 
caused  her  to  drive  : — Held,  inevitable  accident. 
The  Inivisfail  aiid  The  Secret,  35  L.  T.  819  ;  3 
Asp.  M.  C.  337. 

A  vessel  that  grounds  alongside  another  against 
which  she  falls  over  and  so  injures  her  : — Held, 
in  fault.  The  Tndiirn  and  The  Jessie,  12  L.  T. 
.086  ;  The  Lldshjalf,  Swabey,  117  ;  The  Patriotto 
and  The  Rival,  2  L.  T.  301  ;  and  see  The  Vivid, 
supra. 

A  vessel  bringing  up  so  as  not  to  swing  clear 
of  another  will  be  held  in  fault  for  fouling  her. 
The  Northampton,  1  Spinks,  152  ;  The  Vivid,  42 
L.  J.,  Adm.  57  ;  29  L.  T.  375  ;  1  Asp.  M.  C.  601. 

In  the  Mersey  a  cable's  length  is  a  clear  berth. 
The  Princeton,  47  L.  J.,  Adm.  33 ;  3  P.  D.  90  ; 
38  L.  T.  260 ;  3  Asp.  M.  C.  562. 

A  ship  should  not,  without  necessity,  bring  up 
directly  ahead  of  another,  so  that  if  she  parts  or 
drives  she  cannot  clear  the  latter.  See  The 
Egyptian,  supra  ;  The  VolcariA),  2  W.  Rob.  337  ; 
The  Maqgie  Armstronq  and  The  Blue  Bell,  14 
L.  T.  340. 

A  ship  brought  up  too  near  another,  and  with 
one  anchor  only,  held  in  fault  for  a  collision  with 
the  other  to  leeward.  The  Volcano,  2  W.  Rob. 
337. 

vii.   When  at  Anchor  or  Moored. 

In  Heavy  Weather.] — A  ship  that  drives  when 
at  anchor  because  her  yards  have  not  been  sent 
down,  or  because  she  was  not  properly  tended, 
will  be  held  in  fault  for  a  collision  so  caused. 
The  Excelsior,  37  L,  J.,  Adm.  54 ;  L.  R.  2 
A.  &  E.  268  ;  19  L.  T.  87  ;  The  Christiana,  7 
Moore,  P.  C.  160  ;  The  Peerless,  Lush.  30  ;  The 
lluhy  Queen,  Lush.  266. 

Or  where  the  collision  is  caused  by  her  not 
having  moored,  when  she  ought  to  have  done  so. 
The  Gipsy  King,  2  W.  Rob.  537. 

Insufficient  Ground  Tackle.] — A  ship  will  be 
held  in  fault  for  a  collision  so  caused.  The 
Massachusetts,  1  W.  Rob.  371  ;  The  Despatch, 
Lush.  98  ;  14  Moore,  P.  C.  83  ;  3  L.  T.  219  ;  The 
Volcano,  2  W.  Rob.  337  ;  Allen  v.  Quebec  Ware- 
house Co.,  56  L.  J..  P.  C.  6  ;  12  App.  Cas.  101  ; 
56  L.  T.  30  ;  The  William  Tell,  13  L.  T.  13. 

Duty  to  Shift  Berth  where  another  Ship 
Endangered.  ] — See  The  Wohurn  Abbey,  38  L.  J., 
Adm.  28  ;  20  L.  T.  621  ;  The  Despatcli,  supra. 

Duty  to  Avoid  Collision,  if  possible  —  Duty  of 
Colliding  Vessel.] — When  a  vessel  under  way 
comes  into  collision  with  a  vessel  at  anchor 
exhibiting  a  proper  light,  the  onus  is  on  her  to 
justify  her  conduct.  She  cannot  be  excused 
wlien  it  is  shown  that  she  had  not  a  sufficient 
look-out.     The  vessel  at  anchor  is  also  bound  to 


keep  a  competent  person  on  watch,  whose  duty 
it  is  to  see  that  the  anchor  light  or  lights  are 
properly  exhibited,  and  to  do  everything  in  his 
power  to  avert  or  minimise  a  collision.  If  that 
person  acts  in  error  of  judgment,  when  placed 
by  the  colliding  vessel  in  a  position  of  difticulty 
calling  for  instant  decision,  he  is  entitled  to 
favourable  consideration  and  it  must  be  shown 
that  any  alternative  course  would  have  prevented 
or  mitigated  the  collision.  The  Meanatehy, 
66  L.  J.,  P.  C.  92  ;  [1897]  A.  C.  351— A.  C. 

Slipping  to  avoid  Collision.] — A  vessel  drove 
against  the  breakwater  at  Falmouth  and  damaged 
it.  She  might  have  avoided  the  damage  by 
slipping  from  her  anchor  in  time  : — Held,  that 
she  was  in  fault.  The  llda,  37  L.  J.,  Adm.  10,  n. ; 
L.  R.  2  A.  &  E.  29  ;  19  L.  T.  89. 


viii.  Getting  under  Way. 

Coming  out  of  Dock.] — A  ship  coming  out  of 
dock  improperly  allowed  herself  to  be  caught  by 
the  tide  and  carried  against  another  proceeding 
down  the  river.  She  was  held  in  fault  for  not 
having  her  jib  to  keep  her  head  straight.  The 
Ulster,  1  Moore,  P.  C.  (N.S.)  31  ;  6  L.^T.  736. 

Hauling  Out  of  Tier.] — A  vessel  coming  into 
a  tier  at  Constantinople,  and  not  hauling  out 
when  bad  weather  came  on,  by  which  means 
alone  damage  to  the  vessel  alongside  could  be 
prevented  : — Held,  in  fault  for  damage  done  in 
collision  with  her.  The  Patriotto  and  The  Rival, 
2  L.  T.  301. 

A  vessel  casting  oflE  from  her  moorings  at  night 
held  in  fault  for  not  exhibiting  a  light  to  an 
approaching  vessel.  The  John  Fenivick,  il  L.  J., 
Adm.  38  :  L.  R.  4  A.  &  E.  500  ;  26  L.  T.  322  ;  1 
Asp.  M.  C.  249. 

In  Bad  Weather.] — A  vessel  getting  underway 
unnecessarily  in  bad  weather  or  darkness  and 
thereby  doing  damage,  will  be  held  in  fault. 
The  Carrier  Dove,  Br.  &  Lush.  113  ;  2  Moore, 
P.  C.  (N.S.)  260  ;  19  L.  T.  768  ;  The  Borussia, 
Swabey,  94. 

Obstruction  by  Ship  at  Wharf.] — A.  was  pos- 
sessed of  a  wharf  and  of  a  ship  lying  there, 
whose  mast  projected  over  the  river.  B.  moored 
his  ship  at  an  adjoining  wharf  with  her  bowsprit 
overhanging  A.'s  wharf.  On  the  tide  falling,  B.'s 
bowsprit  struck  A.'s  mast,  and  carried  it  away  : 
Held,  that  B.  was  not  liable.  Dalton  v,  Benton, 
1  C.  B.  (N.S.)  672. 


ix.  At  a  Launch. 

Where  a  launch  is  about  to  take  place,  reason- 
able notice  must  be  given  to  vessels  navigating 
the  river.  The  Blenheim,  2  W.  Rob.  421  ;  4 
Not.  of  Cas.  393  ;  The  Vianna,  Swabey,  405. 

Persons  in  charge  of  a  launch  are  bound  to 
take  the  utmost  precautions  to  avoid  injury  to 
passing  vessels,  such  precautions  being  in  the 
circumstances,  no  more  than  reasonable.  It  is 
their  duty  to  have  a  tug  in  attendance  on  a  launch 
in  the  Mersey,  decorated  so  as  to  indicate  that  a 
launch  is  imminent,  and,  if  necessary,  to  warn 
approaching  vessels.  The  George  Roper  or  Bcu- 
tincli  Steamship  Co.  v.  Potter.  ^2  L.  J..  Adm.  69  ; 
8  P.  D.  119  ;  49  L.  T.  185  ;  31  W.  R.  953  ;  5  Asp. 
M.  C.  134. 
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In  the  river  Mersey,  to  give  notice  of  a  launch 
taking  place,  it  is  customary  to  have  the  ship 
dressed  in  flags  for  an  hour  or  more  before  high 
water  (about  which  time  the  launch  takes  place)  ; 
to  have  tugs,  one  at  least  also  dressed  in  flags, 
plyingabout  some  time  before  the  launch  in  front 
of  the  yard  where  the  ship  is  lying.  When  in 
launching  a  vessel  the  usual  precautions  and  the 
usual  general  notice  have  been  given,  the  persons 
in  charge  of  the  launch  have  done  all  they  are 
required  to  do  bv  law.  T/ir  Glenfjarry,  43  L.  J., 
Adm.  37  ;  2  P.  D.  235  ;  30  L.  T.  341  ;  23  W.  E. 
110  ;  2  Asp.  M.  C.  230. 

When  a  vessel  is  launched  in  a  river,  the  law 
casts  upon  the  persons  in  charge  of  the  launch 
the  obligation  of  conducting  the  launching  opera- 
tions with  the  utmost  precautions,  and  of  giving 
such  notice  as  is  reasonable  and  sufficient  to 
prevent  any  injury  to  passing  vessels.  The 
Aiidabman,  46  L.  J.,  Adm.  77  ;  2  P.  D.  231. 

The  "  Angerona,"  proceeding  down  the  river  in 
tow  of  a  tug,  came  into  collision  with  the  "  Anda- 
lusian,"  which  was  being  launched  from  a  ship- 
building yard.  The  yard  had  not  been  in  use 
for  some  time.  The  "  Andalusian  "  was  properly 
decorated,  but  gave  no  other  warning  to  vessels 
passing  during  the  launch  :  —  Held,  that  the 
"  Andalusian  "  was  alone  to  blame.     lb. 

Where  a  launch  was  about  to  take  place  in  the 
river  Mersey  at  high  water,  and  the  usual  general 
notice  had  been  given,  and  the  launch  was  dressed 
with  flags  and  all  usual  precautions  taken,  and 
in  due  time  before  the  launch  a  tug  proceeded 
to  a  vessel  lying  at  anchor  off  the  place  where  the 
launch  was  about  to  take  place  and  warned  her 
thereof,  and  subsequently  in  suflicient  time 
f)tfered  to  tow  her  out  of  the  way  ;  but,  owing  to 
the  conduct  of  those  on  board  the  vessel  at 
anchor,  whose  pilot  was  aware  before  she  anchored 
that  the  launch  was  about  to  take  place,  'that 
vessel  was  still  in  the  way,  when  the  launch, 
which  was  delayed  as  long  as  it  was  prudent  to 
do  so,  took  place,  and  the  launch  struck  the 
vessel  and  sank  her  : — Held,  that  the  owners  of 
the  launch  had  taken  every  possible  precaution 
and  were  not  to  blame  for  the  collision,  and  that 
t  he  vessel  at  anchor  was  alone  to  blame.  The 
Cachapool,  7  P.  D.  217  ;  40  L.  T.  171  ;  4  Asp. 
M.  C.  502. 

Semble,  a  vessel  at  anchor  in  the  track  of  a 
vessel  about  to  be  launched  is  bound  to  get  out 
of  the  way  of  the  launch  if  she  has  had  warning 
f>f  the  launch  in  due  time  and  facilities  for 
moving  out  of  the  way  in  time  (such  as  a  tug 
offering  and  being  ready  to  tow  her)  are  afforded 
Ijy  those  in  charge  of  the  launch.     lb. 

A  tug  steamer,  when  being  launched  in  the 
river  Tync,  ran  stem  foremost  into  the  starboard 
side  of  a  steamer  passing  down  the  river,  atid 
negligently  being  at  that  place  : — Field,  notwilh- 
stancling  the  steamer's  negligence,  the  tug  inight, 
by  ordinary  care,  such  as  giving  a  signal  Ijcfore 
launching,  have  avoided  tlie  consequences  of  such 
negligence,  and  therefore,  V>oth  Vxjing  to  blame, 
half  the  damage  onlv  was  j)ayable  by  the  tug. 
The  United  Stat  en,  12  L.  T.  33— P.  C. 

X.   Goln(f  About. 

Duty  of  a  ship  not  to  go  about  so  as  to  embarrass 
or  dama'.'c  other  ships.  See  The  Sea  JVi/mph, 
Lush.  23  ;  15  L.  T.  103  ;  The  Allan  and  The  Flora, 
1 4  L.  T.  8C0.  But  see  T  he  Palatine,  27  L.  T.  631 ; 
1  Asp.  M.  C.  468. 

And    to    slay  rather  than   wear,   if  possible. 


The  Falhland  and  The  Narigator,  1  Moore,  P.  C. 
(N.s.)  379  ;  Br.  &  Lush.  204  :  9  Jur.  (n.s.)  113— 
P.  C. 

If  she  misses  stays  it  is  the  duty  of  those  on 
board  to  get  her  under  command  as  soon  as 
possible.  The  Kbigston-bij-the-Sea,  3  W.  Eob. 
152  ;  The  Lake  St.  Clair  and  The  Underwriter. 
2  App.  Cas.  389  ;  36  L.  T.  155  ;  3  Asp.  M.  C.  361 
—P.  C. 

A  ship  whose  duty  it  is  to  keep  out  of  the  way 
must  not  stand  so  close  to  the  other  before  going 
about  that,  if  she  misses  stays,  a  collision  is 
inevitable.  The  Kingston-hy-the-Sea,  3  W.  Rob. 
152  ;  The  Mobile,  Swabey,  69, 127;  10  Moore,  P.  C. 
467  ;  nom.  Sates  v.  I)o7i  Pablo  Sora,  4  W.  K. 
708. 

As  to  the  duty  of  a  ship  working  to  windward, 
in  company  with  another,  to  watch  for  the  other 
going  about,  so  as  to  be  ready  to  go  about  at  the 
same  time.  The  Priscilla,  L.  K.  3  A.  &  E.  125  ; 
23  L.  T.  566 ;  1  Asp.  M.  C.  468.  And  see  The 
Lahe  St.  Clair  and  The  Underwriter,  supra. 


xi.   Wrong  Act  of  other  Ship. 

When  one  ship  is,  by  the  improper  navigation 
of  a  second  ship  compelled  to  alter  her  course, 
and  so  does  damage  to  a  third  ship,  the  ship 
which  compelled  the  alteration  of  course  is 
liable  for  the  damage  ;  and  that  liability  remains 
if  the  damaged  ship  was  not  actually  negligent, 
even  though  by  taking  another  course  she  might 
have  avoided  the  collision.  The  Sisters,  45  L.  J., 
Adm.  39  ;  1  P.  D.  117  ;  34  L.  T.  338  ;  24  W.  R. 
412. 

A  steamship  meeting  three  barges  was  com- 
pelled by  the  negligent  management  of  the  fore- 
most barge  to  take  a  course  which  brought  her 
into  collision  with  the  other  two  barges  : — Hekl. 
that  the  owners  of  the  first  barge  were  liable  to 
those  of  the  other  two  barges  for  the  damage 
done  by  the  collision.     lb. 

A  vessel  wliich,  having  performed  her  own 
duty,  is  thrown  into  immediate  danger  of  collision 
by  the  wrongful  act  of  another,  is  not  to  be  held 
liable  if  at  that  moment  she  adopts  a  wrong 
manoeuvre.  The  Xor,  30  L.  T.  576  :  22  W.  R.  30"; 
2  Asp.  M.  C.  264— P.  C.  The  Ihjwell  Castle, 
4  P.  D.  219  ;  41  L.  T.  747  ;  28  W.  R.  293  ;  4  Asp. 
M.  C.  207— C.  A. 

Does  not  Excuse.]— One  who  can  avoid  a 

collision  made  imminent  by  the  fault  of  another 
is  bound  to  do  so.  The  Jane  Bacon,  27  W.  R. 
35. 

Other  Ship  crossing  Bows.]  —  A  steamship 
stiikiiig  a  barge  held  nut  to  blame,  her  manoeuvre 
having  been  caused  by  a  third  ship  wrongly 
crossing  her  bows.  The  Thames,  32  L.  T.  343  ; 
2  Asp.  M.  C.  512.  S.  P.,  The  Schwan  and  The 
Albano,  infra,  col.  706. 


xii.   Various  Cases. 

Small  Craft  and  Heavy  Ships.] — Heavy  ships 

have  no  right  in  law  to  require  small  craft  to 
keep  out  of  their  way.  See  The  La  Plata, 
Swabey,  220,  29S  :  The' Independence.  Lush.  270  ; 
14  Moore,  P.  0.  103  ;  4  L.  T.  563  ;  9  W.  R.  582. 

Moving  Propeller  in  Dock,] — A  steamship  was 
he!d  in  fault   tor  damaging  a  barge   improperly 
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moored  astern  of  her  by  moving  her  propeller. 
The  Scotia,  63  L.  T.  324  ;  6  Asp.  M.  C.  541. 

On  Fishing  Grounds.] — Extra  precautions  are 
riHiniretl  when  passing  over.  Mvrpliy  v.  Pal- 
<fmr/',  21  L.  T.  20S> ;  The  3fair/firef  and  The 
'Tiixc(7);  15  L.  T.  86.  Bee  also  Th£  Parific,  53 
L.  J..  Adm.  67  ;  9  P.  D.  124  ;  51  L.  T.  127  ;  33 
W.  K.  124  ;  5  Asp.  M.  C.  263. 

Warping  down  the  Thames  against  the  Flood.] 

— Sec  The  Hope,  2  W.  Ivob.  8  ;    The  Trident,   1 
Spinks.  217. 

Dredging  with  Anchor.] — Duty  as  to  under 
certain  circumstances.  The  AffvadiU/ina,  dO 
L.  T.  897  ;  6  Asp.  M.  C.  390  ;  The  Raljjh  Creyhe, 
55  L.  T.  155  ;  6  Asp.  M.  C.  19. 

Duty  to  show  a  light  astern  when  dredging. 
The  Indian  Chief,  58  L.  J.,  Adm.  25  ;  14  P.  D. 
:24  ;  60  L.  T.  240  ;  6  Asp.  M.  C.  363. 

Duty  to  wait  under  the  Point  when  Navigat- 
ing a  winding  Eiver  against  Tide  or  Stream.] 
— In  an  action  for  collision  between  two  vessels 
under  steam  in  the  river  Scheldt,  it  appeared 
that  the  vessels  were  proceeding  in  opposite 
directions,  the  one  up  and  the  other  down  the 
river,  and  that  the  vessel  going  up  the  river  had 
the  tide  against  her.  The  coUision  took  place  at 
a  strong  liend  of  the  river.  It  did  not  appear 
that  any  positive  rule  had  been  printed  and  cir- 
culated with  regard  to  the  navigation  of  the 
river  ;  but,  by  the  practice  of  navigation  there, 
it  was  the  duty  of  a  vessel  navigating  against  the 
tide  to  wait  until  a  vessel  coming  in  the  opposite 
direction  had  cleared  her  at  the  bend  : — Held, 
upon  proof  that  the  vessel  navigating  against  the 
tide  had  disregarded  this  practice,  that  she  must 
be  taken  to  have  been  to  blame  for  the  collision. 
The  Talahot,  15  P.  D.  194  ;  63  L.  T.  812  ;  6  Asp. 
M.  C.  602.  S.  P.,  The  Smyrna,  2  Moore.  P.  C. 
(N.s.)  447  ;  10  Jur.  (x.s.)  977  ;  11  L.  T.  74. 

Assisting  Helm  with  Sail.] — A  ship  held  in 
fault  for  not  setting  an  outer  jib  to  assist  in 
turning.  The  Ulster,  1  Moore,  P.  C.  (N.s.)  31  ; 
6  L.  T.  736. 

Where  the  helm  alone  will  not  take  a  ship  clear 
of  the  other  it  must  be  assisted  by  handling 
sheets  and  braces.  The  Lady  Aime,  15  .Jur.  18  ; 
The  Stranyer,  6  Not.  of  Cas.  36  ;  The  ^larpesia, 
8  Moore,  P.  C.  (n.s.)  468  :  L.  R.  4  P.  C.  212  ;  26 
L.  T.  338  ;  1  Asp.  M.  C.  261  ;  The  Zadok,  53 
L.  J.,  Adm.  72  ;  9  P.  D.  114  ;  .50  L.  T.  695  ;  32 
W.  R.  1003 ;  5  Asp.  M.  C.  252 ;  The  James, 
Swabey.  55,  60  ;  4  W.  R.  353— P.  C. 

Two  Vessels  making  for  same  Port — Danger- 
ous Manoeuvre  by  Foremost  Vessel — Liability.] 
— When  two  vessels  are  making  for  the  same 
port,  and  that  which  is  in  front,  regardless  of  the 
position  of  that  which  is  behind,  executes  a 
manoeuvre  which  is  under  the  circumstances 
dangerous,  the  result  of  which  is  a  collision,  she 
is  not  free  from  liability,  although  if  the  hinder- 
most  vessel  had  reversed  her  engines  at  once  on 
seeing  the  object  of  the  manoeuvre  the  coUision 
wordd  probably  have  been  avoided.  SS.  "  JSurd 
Kap "  V.  SS.  "  Sa7idhili;'  [1894]  A.  C.  646  ;  11  R. 
144— P.  C. 

Coming  Alongside  to  Speak.] — A  trader  under- 
taking to  speak  a  fishing  coble,  both  being  under 
«ail  in  the  North  Sea,  held  in  fault  for  attempting 
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to  do  so  without  heaving  to. 
C.  Rob.  345. 

A  ship  approaching  anotlier  for  the  purpose  of 
speaking  her,  or  for  other  purposes,  does  so  at 
her  own  risk.  The  Bellerophon,  44  L.  J.,  Adm. 
7  ;  33  L.  T.  412  ;  3  Asp.  M.  C.  58. 

Where  Eisk  of  Smelling  the  Ground.] — Where 
a  steamer  is  navigating  a  reach  in  which  there  i-; 
a  risk  of  her  smelling  the  ground,  it  is  her  duty 
to  be  under  such  control  by  occasionally  stopping 
her  engines  or  otherwise,  so  that  she  may  be  able 
toavoi<l  collision' with  other  craft  in  case  she  docs 
smell  the  ground  and  fails  to  answer  her  helm. 
The  Ralph  Creyhe,  55  L.  T.  155;  6  Asp.  M.  C. 
19. 

Unusual  Mode  of  Navigating — Warping  down 
River.] — A  vessel  navigating  in  an  unusual 
manner — warping  down  a  river  against  tide — 
does  so  at  her  own  risk  in  case  of  collision.  Tlte 
Hope,  2  W.  Rob.  8. 

Ship   ashore    in    a    fairway — Duty  to  warn 

others.] — Those  in  charge  of  a  vessel  ashore  at 
night  in  a  fairway  are  bound  to  warn  others 
approaching  her.  The  Industrie,  40  L.  J.,  Adm. 
26  ;  L.  R.  3  A.  &  E.  303  :  19  W.  R.  728  ;  1  Asp. 
M.  C.  17. 

Standing  too  close  to  other  Craft.] — A  ship 
hekl  in  fault  for  approaching  another  so  close 
that  she  could  not  see  a  third  ship  in  time  to 
avoid  her.  The  Zollrerein,  Swabey,  96  ;  2  Jur. 
(N.s.)  429. 

So  close  in  squally  weather  that,  on  being 
struck  by  a  squall,  a  collision  was  inevitable. 
The  Glohe,  6  Not.  of  Cas.  275. 

A  steamer  met  at  night  in  the  river  Thames, 
two  brigs  advancing  in  parallel  courses  from 
fifty  to  sixty  fathoms  apart  from  each  other. 
The  steamer,  instead  of  porting  her  helm,  at- 
tempted to  pass  between  them,  and  thereby 
caused  a  collision,  by  which  one  of  the  brigs 
was  lost.  The  steamer  held  to  blame.  The 
Schwalhe,  14  Moore,  P.  C.  241;  Ltish.  239;  4 
L.  T.  160. 

Duty  to  bring  up  or  lie  fast  in  thick  weather.] 

In  weather  so  thick  that  other  shijjs  cannot  be 
seen  in  time  to  avoid  them  a  ship  should  bring 
up  or  lie  fast.  The  Lancashire.  L.  R.  4  A.  &  E. 
198;  29  L.  T.  927;  2  Asp.  M.  C.  202;  The 
Otter,  L.  R.  4  A.  &  E.  203  ;  30  L.  T.  43  ;  22 
W.  R.  557  ;  2  Asp.  M.  C.  208  ;  The  Aynadillana, 
30  L.  T.  897  ;  6  Asp.  M.  C.  390.  But'as  to  dumb 
barges,  see  2'he  Pose  of  Enyhrnd,  infra.  And  see 
11.  The  Regulations,  infra,  col.  804. 

Eddy  Tide.] — Must  be  kno\vn  and  guarded 
against.  The  La  Plata.  Swabey  220,  298  ;  The 
City  of  Peliiny,  58  L.  J.,  P.  C.  64  :  14  App.  Cas. 
40 :'  61  L.  T.  136  ;  6  Asp.  M.  C.  396— P.  C.  But 
see  The  Bhondda,  8  App.  Cas.  549  ;  49L.T.  210  : 
5  Asp.  M.  C.  114,  where  it  is  unexpected  and 
unusual. 

Dumb  Barges.] — In  the  Thames  have  a  right 
to  navigate  all  over  the  river  in  the  deep  water 
channel  as  well  as  elsewhere.  The  Ralph  Creyhe, 
55  L.  T.  155  ;  6  Asp.  M.  C.  19. 

And  in  fog  are  not  necessarily  in  fault  because, 
not  having  anchors,  they  cannot  at  once  bring 
up.  The  Rose  of  Enyland,  59  L.  T.  262  ;  6  Asp. 
M.  C.  .304. 
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Swell  raised  by  Excessive  Speed,] — A  ship 
that  by  going  too  fast  in  narrow  waters  raises  a 
swell  that  damages  other  craft  will  be  held  liable 
for  the  damage.  The  Batavier,  1  Spinks,  378. 
S.  C.  on  App.,  9  Moore,  P.  C.  286  ;  Smith  v. 
Dobson,  3  Man.  &  G.  59  ;  8  Scott.  (N.R.)  336. 
But  see  Luxford  v.  Large.  .5  Car.  &;  P.  421,  as 
to  the  other  craft  being  overladen. 

Fog — Alteration  of  Helm.] — There  is  no  general 
rule  that  a  vessel  when  proceeding  in  a  fog  is  not 
entitled  to  act  with  her  helm,  but  each  case  must 
depend  upon  the  special  circumstances.  The 
Yindomora,  [1891]  A.  C.  1  ;  63  L.  T.  749;  6 
Asp.  M.  C.  .569— H.  L.  (E.) 

The  plaintiffs'  vessel  while  proceeding  in  a 
<lense  fog  heard  the  whistle  of  the  defendants' 
vessel  about  3J  points  on  her  starboard  bow,  and 
thereupon  starboarded  her  helm.  A  collision, 
however,  occurred,  as  the  defendants'  vessel  struck 
her  on  her  starboard  quarter  : — Held,  that,  under 
the  circumstances,  the  plaintiffs'  vessel  was  not 
to  blame  for  starboarding  her  helm.     lb. 

Vessel  Dangerous  to  Others.] — ^A  ship  of  war 
with  a  projecting  ram  under  water,  held  in  fault 
for  not  warning  another  approaching  her  to 
speak  of  the  danger.  Tlie  Bellcrophon,  supra  ; 
and  see  The  Batavier,  1  Spinks,  378  ;  9  Moore, 
P.  C.  286  ;  28  L.  T.  429  ;  The  UndenorUer.  2 
App.  Cas,  389;  36  L,  T.  155;  8  Asp.  M.  C. 
361, 


c.  Proof  of  Neg-ligence. 

The  burden  of  proof  lies  on  a  party  seeking 
to  recover  compensation  for  damage  occasioned 
by  a  collision,  and  that  party  must  establish  that 
the  loss  was  attributable  to  the  neglect  or  default 
of  the  other  party.  I'he  London  or  Cltu  of 
London,  Morgan  v.  Sim.  11  Moore,  P,  C,  307  ; 
Hwabey,  300  ;  5  W.  R.  678. 

The  [(laintifE  in  a  collision  cannot  recover 
where  the  defendant  was  not  negligent,  or  where 
there  is  doubt  as  to  the  cause  of  collision — Per 
Lord  Stowell.  The  Catherine  of  Dover,  2  Hag. 
Adm.  145. 

If  the  evidence  does  not  satisfy  the  court  that 
one  or  both  vessels  arc  in  fault  for  the  collision,  the 
suit  will  be  dismissed.  The  Maid  of  Auhland,  6 
Not,  of  Cas.  240. 

A  vessel,  whilst  being  towed  into  a  harbour  by 
a  steam-tug,  got  aground,  and  the  defendant's 
vessel,  which  was  being  towed  in  at  the  same 
lime  by  the  same  tug,  astern  of  the  jdainliiTs 
vessel,  without  anj'  active  default  on  the  defen- 
dant's part,  struck  and  damaged  the  plaintiff's 
vessel : — Held,  no  evidence  of  negligence  for 
which  the  defendant  was  liable.  Harria  v. 
AvdrrHon,  14  C.  15.  (N.S.)  499. 

The  owners  of  a  sliip  tliat  has  been  damag('d 
by  collision  are  not  entitled  to  lecovdr  in  :i(hiii- 
ralty  damages  against  the  owners  of  the  other 
ship  unless  the  collision  is  i»roved  to  have  been 
caused  by  the  fault  of  the  other  ship.  'The  Liijo, 
2  Hag.  Adm.  356.  8.  P.,  The  Itinerant,  2  W. 
Hob.  236. 

Burden  of  Proof.] — In  an  action  of  damage  by 
colli,-,i(in,  the  ]ilaintiffs,  in  their  statement  of 
claim,  in  substance  alleged  that  their  vessel  was 
at  anchor  when  the  defendants'  steamer  ran  into 
her  in  broad  daylight.  The  defendants,  in  their 
])leading,  made  no  charge  of  negligenc^c  against 
the  plaintiffs,  but  allegc(l  that  the  collision  was 


caused  by  the  steering  gear  of  their  vessel  not 
acting  in  consequence  of  some  latent  defect  or 
obstruction,  which  could  not  have  been  ascer- 
tained or  prevented  by  the  exercise  of  any 
reasonable  care  or  skill  on  their  part,  and  that 
the  collision  and  damage  were  caused  by  inevit- 
able accident : — Held,  that  the  onus  to  disprove 
negligence  lay  on  the  defendants,  and,  therefore, 
that  thev  must  begin.  Tlie  Merchant  Prince, 
[1892]  P.  9  ;  67  L.  T.  251  ;  7  Asp.  M.  C.  208— 
C.  A. 

Where  the  issue  is,  whether  a  collision  was 
caused  by  defective  look-out  or  insulEcient  moor- 
ings, the  burden  of  proving  the  sufficiency  of 
the  look-out  or  moorings  is  upon  the  vessel, 
which  alone  can  do  so.  The  John  Harley  and 
The  William  Tell,  13  L.  T.  413. 

In  a  damage  cause,  brought  by  the  owners  of  a 
sailing  vessel  against  a  steam  vessel,  it  is  not  incum- 
bent upon  them  to  plead  that  the  sailing  vessel, 
after  observing  the  steam  vessel,  kept  her  original 
course.  The  bmxlen  of  proof,  and  therefore  of  plea, 
is  in  this  respect  upon  the  defendant,  to  show  that 
the  course  of  the  sailing  vessel  was  altered,  and  the 
collision  caused  thereby.  TJte  We.^t  of  England, 
36  L.  J.  Adm.  4  ;  L.  E.  1  A.  &  E.  308. 

Plea,  that  a  steamer  overtaking  a  sailing  vessel 
could  not  comply  with  the  17tli  Art.  in  con- 
sequence of  the  state  of  the  weather,  and  the 
neglect  on  the  part  of  those  on  board  the  sailing 
vessel  to  take  proper  precautions  to  avoid  a  col- 
lision : — Held,  that  the  proof  of  such  a  plea  was 
entirely  on  the  steamer,  who  must  make  out  in 
her  defence  that  it  was  impracticable  for  her,  in 
consequence  of  the  state  of  the  weather,  to  have 
seen  the  sailing  ship  in  time  to  av'oid  her  :  and 
that  the  steamer  was  pursuing  her  course  at 
a  reasonable  speed,  such  weather  considered. 
The  Hannah  Park  and  The  Lena,  14  L,  T. 
675. 

The  onus  of  proving  negligence  in  the  ship 
proceeded  against  is  on  the  plaintiff  ;  if  the 
defendant  alleges  "inevitable  accident"  the 
onus  still  rests  on  the  plaintiff  ;  it  is  not  shifted 
until  he  shews  a  prima  facie  case  of  negligence 
in  the  defendant.  The  Bolina,  3  Not.  of  Cas. ' 
208. 

Where  the  plaintiff  proves  facts  which  would 
lead  to  the  conclusion  that  the  other  ship  is  in 
fault,  the  burden  of  proof  is  shifted,  and  it  lies 
on  the  defendant  to  show  that  his  ship  was  not 
in  fault.  This  applies  in  the  case  of  a  collision 
between  a  ship  under  waj'  and  another  at 
anchor.  The  Secret,  26  L.  T."  670  ;  1  Asp.  M.  C, 
318. 

Failure  of  Proof — Cross  Actions.] — Where 
there  were  cross  actions  and  each  party  failed 
to  ])rove  negligence  against  the  other,  both 
acti(ms  were  dismissed  with  costs.  The  Gabriel, 
4  W.  R.  91, 

Lights — Infringement  of  Rules  as  to.] — 

A  vessel  that  has  infringed  a  rule  as  to  lights 
m.ade  by  competent  authoritj''  must  show  that 
the  infringement  did  not  contribute  to  the 
collision.  'J'hc  Sivun.iea  and  The  Condor,  48 
L.  .J.,  Adm.  33;  4  P.  D,  115  :  40  L.  T,  442  ;  27 
W.  R,  748;  4  Asp.  M.  C.  115, 

Ship  at  Anchor.] — In  an  action,  a  collision 

between  a  vessel  at.  anchor  and  one  in  motion, 
the  burden  of  prfxif  is  upon  the  owners  of  the 
latter  to  ])rovc  that  the  collision  was  not  occa- 
sioned by  any  negligence   on  their  part.     The 
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p.  D.  114; 
M.  C.  50— 


Anttot  L>/le.  55  L.  J.,  Adm.  62;  11 
55  L.  T.'olij  ;  34  W.  R.  647  ;  6  Asp, 
C.  A. 

In  an  action  for  damage  by  collision  it  appeared 
that  the  defendants'  vessel  while  in  motion  came 
into  collision  with  the  plaintiffs'  vessel  which 
was  at  anchor  :— Held,  that  the  fact  that  the 
plaintiffs'  vessel  at  the  time  of  the  collision  was  at 
anchor  and  could  be  seen  was  prima  facie  evidence 
of  netrligence  on  the  part  of  the  defendants,  and 
that  the  burden  of  proof  was  then  upon  them  to 
rebut  the  presumption  of  liability,  by  showing 
cither  that  the  collision  was  occasioned  by  no 
fault  on  their  part,  or  that  it  was  due  to  inevitable 
accident,  or  that  it  was  solely  the  fault  of  a  pilot 
who  was  on  board  their  vessel  by  compulsion  of 
law.  Clyde Xa rujafion  Co.  v.  Barclay  (1  App. Cas. 
790)  considered."  The  Indus,  56  L.  J.,  Adm.  88  ; 
12  P.  D.  46  ;  56  L.  T.  376  ;  35  W.  R.  490  ;  6 
Asp.  M.  C.  105-C.  A. 

A  plaintiff,  whose  vessel  has  been  run  down  at 
anchor,  may  charge  negligence  generally,  and 
the  burden  of  proof,  the  collision  proved,  is  thrown 
upon  the  defendant  to  establish  his  defence. 
The  Bothnia.  Lush.  52. 

Vessels  A.  and  B.  coming  into  collision  while 
B.  is  at  anchor,  the  burden  of  proof  is  upon  A. 
to  account  for  the  collision,  and  the  burden  is 
not  shifted  by  the  fact  that  at  such  time  A. 
was  drifting  in  consequence  of  a  prior  collision. 
The  Annaiwlls,  5  L.  T.  326.  S.  P.,  The  George 
Arlde,  5  L.  T.  290. 

Where  a  vessel  under  steam  runs  down  a  ship 
at  her  moorings  in  broad  daylight,  that  fact  is 
by  itself  prima  facie  evidence  of  fault,  although 
such  steamer  is  well  equipped,  and  both  officers 
and  men  are  shown  to  have  been  at  their  posts 
and  on  the  outlook.  The  City  of  Peking,  58 
L  J.,  P.  C.  64  ;  14  App.  Cas.  40  ;  61  L.  T.  136  ; 
6  Asp.  M.  C.  396— P.  C. 

The  burden  is  upon  a  ship  that  is  under  way 
to  prove  that  she  was  not  negligent  for  a  collision 
with  another  at  anchor.  The  George,  2  W.  Hob. 
386  ;  9  Jirr.  670. 

Collision  at  night  between  ship  under  way  and 
ship  at  anchor.  Upon  proof  that  the  latter  was 
brought  up  in  a  proper  place  and  had  a  proper 
light  up.  the  burden  shifts  to  the  other  ship  to 
show  that  she  was  not  negligent.  The  Telegraph, 
1  Spinks,  427. 

A  collision  occurred  between  a  ship  under  way 
and  another  at  anchor.  The  latter  was  carrying 
a  bull's  eye  lantern  showing  a  light  only  in  one 
direction  :— Held,  under  25  &  26  Vict.  c.  63,  s.  29, 
that  the  burden  was  upon  her  to  show  that  the 
collision  was  not  caused  by  the  infringement  of 
the  statute.  She  discharged  this  burden  and 
recovered  full  damages.  The  Palestine,  13  W.  R. 
111. 

On    Part    of    Ship    at   Anchor.]  —  See    The 

Meanatrhy,  supra,  col.  696. 

Semble.'  In  the  absence  of  a  charge  of  negli- 
gence against  a  ship  at  anchor  (plaintiff),  run 
down  by  a  ship  under  way  (defendant),  the 
latter  is  entitled  to  begin.  The  Bottle  Imp, 
42  L.  J.,  Adm.  48  ;  28  L.  T.  286  ;  21  W.  R.  600  ; 
1  Asp.  M.  C.  571. 

d.  Inevitable  Accident. 


Definition  of.] — Inevitable  accident  is  where 
the  collision  could  not  possibly  have  been  pre- 
vented by  proper  care  and  seamanship.  So  that 
where  the  defence  of  inevitable  accident  is  set 


up  on  behalf  of  a  vessel  prima  facie  to  blame  for 
a  collision,  the  defence,  to  succeed,  must  be  sup- 
ported by  proof  that  everything  was  done  which 
could  and  ought  to  have  been  done  to  avoid  the 
collision  ;  and  this,  though  the  vessel  is  in  some 
degree  disabled,  and  so  less  manageable  than  she 
would  otherwise  have  been.  The  Calcutta,  21 
L.  T.  7G8— P.  C. 

Inevitable  accident  is  that  which  the  party 
charged  with  the  damage  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution, 
and  maritime  skill.  The  Marpesia,  8  Moore,  P.  C. 
(K.s.)  468  ;  L.  R.  4  P.  C.  212  ;  26  L.  T.  333  ; 
1  Asp.  M.  C.  261. 

When  in  a  cause  of  collision  the  defence  of 
inevitable  accident  is  raised,  the  onus  of  proof 
lies,  in  the  first  instance,  on  those  who  bring  the 
suit  againstithe  vessel  and  seek  to  be  indemnified 
for  damage  ;  and  does  not  attach  to  the  vessel 
proceeded  against  until  a  prima  facie  case  of 
negligence  and  want  of  due  seamanship  is  shown. 
11. 

Two  sailing  vessels  approaching  stem  on  in 
such  a  manner  as  that,  under  the  sailing  rules, 
each  would  be  bound  to  port,  being  in  a  dense 
fog,  only  sighted  each  other  at  a  distance  of 
about  two  hundred  yards.  The  defendant's 
vessel,  having  been  close-hauled  on  the  port  tack, 
was  then  preparing  to  go  about,  and  had  eased 
off  her  head  sheets.  Both  vessels  immediately 
ported,  but  came  into  collision.  Only  one  minute 
elapsed  between  the  time  of  sighting  and  the 
coUision.  The  plaintiff's  petition  alleged,  that 
the  defendant's  vessel  neglected  to  port,  and  it 
was  stated,  in  answer  to  a  question  by  the  judge 
of  the  admiralty  court,  that  the  head  sheets  of 
the  defendant's  vessel  were  not  again  hauled  aft. 
On  this  evidence  that  vessel  was  held  to  blame 
by  the  admiralty  court,  on  the  ground  that  she 
had  not  executed  all  the  proper  manoeuvres 
which  she  might  have  executed  after  sighting 
the  other  vessel : — Held,  that  the  collision  was 
the  result  of  an  inevitable  accident,  the  defen- 
dant's vessel  having  done  all  that  could  be 
effected  by  ordinary  care,  caution,  or  maritime 
skill  in  the  short  space  of  time  that  elapsed  ; 
and  that  the  i)laintiff,  if  he  meant  to  rely  upon 
the  fact  that  the  head  sheets  had  not  been  again 
hauled  back,  ought  to  have  alleged  that  fact  in 
his  petition  as  to  the  case  of  the  collision  ;  the 
allegation  of  neglect  to  port  not  sufficiently 
indicating  the  nature  of  such  omission.     It). 

Inevitable  accident  is  where  the  collision  could 
not  have  been  prevented  by  proper  care  and  sea- 
manship in  the  particular  circumstances  of  the 
case.  The  Secret,  26  L.  T.  670 ;  1  Asp.  M.  C. 
318. 

A  defendant,  in  order  to  support  a  defence  of 
inevitable  accident,  is  bound  to  show  that  every- 
thing was  done  which  could  and  ought  to  have- 
been  done  to  avoid  a  collision.     Ih. 

Inevitable  accident  is  that  which  a  party  could 
not  possibly  prevent  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill.  It  is  not 
enough  to  show  that  the  accident  could  not  be 
prevented  by  the  party  at  the  very  moment  it 
occurred,  but  the  question  is,  what  previous- 
measures  have  been  adopted  to  render  the  occur- 
rence of  it  less  probable.  The  Villa,  37  L.  J.,  Adm. 
16,  n. ;  L.  R.  2  A.  &  E.  29,  n. ;  19  L.  T.  89. 

Where  damage  might  have  been  avoided  by 
shipping  cable  and  setting  sail  : — Held,  that  it 
was  not  an  inevitable  accident,  but  the  result 
either  of  negligence  or  the  absence  of  proper 
nautical  skill.     Ih. 
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Tempestuous  weather  is  an  excuse  for  the 
failure  to  exercise  proper  nautical  skill  which 
should  be  received  with  the  greatest  possible 
caution.     lb. 

A  schooner  ran  foul  of  a  ship,  whereby  the 
latter  became  unmanageable.  Her  anchor  was 
let  go,  when  she  swung  round  upon  and  came  in 
collision  with  a  brig  lying  at  anchor  : — Held. 
that  the  collision  was  inevitable,  those  on  board 
the  ship  having  done  what  thev  could  to  avoid 
it.     T/te  Ilihfirnia,  4  Jur.  (X.S.)  UU. 

An  inevitable  accident  is  such  as  could  not 
have  been  pi-evented  by  the  exercise  of  ordinary 
care,  caution  and  maritime  skill.  The  Pladda, 
46  L.  J.,  Adm.  61  ;  2  P.  D.  34. 

Latent  Defect.] — The  owners  of  a  vessel  are 
not  liable  for  damage  caused  to  another  vessel  in 
a  collision  occasioned  by  the  sudden  breaking 
down  of  an  apparatus  in  which  tliere  was  au 
inherent  latent  defect,  in  the  absence  of  anj' 
negligence  in  the  user  of  the  apparatus.  The 
Virgo,  35  L.  T.  519  ;  25  W.  E.  397  ;  3  Asp.  M.  C. 
2S5. 

Disabled  Vessel.] — When  a  ship  seeks  to 
excuse  her  failure  to  comply  with  the  sailing 
regulations,  and  with  a  seamanlike  precaution, 
by  shewing  that  such  a  failure  was  in  consequence 
of  her  being  disabled  in  a  prior  collision,  it  is 
material  to  inquire  whether  the  prior  collision 
was  due  to  her  default  or  was  the  result  of 
inevitable  accident.  'The  Kjubenhavn,  30  L.  T. 
136  ;  2  Asp.  M.  C.  213— P.  C. 

A\'hen  it  is  th'i  duty  of  a  ship  to  keep  out  of  the 
way  of  another  ship,  but  she  is  unable  to  do  so  by 
reason  of  being  disabled  in  a  former  collision,  and 
the  other  ship  being  unaware  of  her  disabled 
condition  continues  her  course,  a  collision  ensuing 
is  the  result  of  inevitable  accident.  The  Aiinu. 
The  Amelia,  29  L.  T.  118;  21  W.  R.  707;  2 
Asj).  M.  C.  96 — P.  C.  And  cp.  Seccumbe  v.  Wood, 
2  M.  &  Rob.  290. 

Bing  of  Buoy  Carrying  Away.] — A  vessel  in 
port  was  iiiooiud  to  a  huciy.  the  u^o  of  which  was 
Baiictioiied  by  the  authorities  and,  a  storm  being 
expected,  she  also  had  her  anchor  ready  to  droj). 
I'he  mooring  buoy  bioke  and  the  vessel  drifted. 
She  attem|)ted  to  cast  anchor,  but  was  prevented 
by  Inevitable  accident.  She  came  into  collision 
with  another  vessel  which  was  properly  inuored  : 
—  Held,  that  the  first  vessel  had  not  contril^nted 
by  negligence  to  the  collision.  Tlte  Wiiliani 
Jjindnuij,  iJoiimrd  v.  Lindxay,  L.  R.  5  P.  C.  338  : 
2)  L.  T.  355;  22  \V.  R.  6;  2  Asp.  M.  C.  118. 
S.  P.,  The  Toirard  and  The  Turkixtan,  13  Ct.  of 
Sess.  Cas.  (4th  .ser.)  342. 

Jamming  of  "Wheel  Chains.] — In  an  action  of 
dainagc  liv  coUi.sioii,  it  appeared  that  the  plain- 
tiffs vessel  wjw  at  anchor  in  the  Mersey  when 
the  defendant's  steamer  ran  into  her  in  broad 
daylight.  The  defence  was  that  the  steam  steer- 
ing gear  of  flie  defendants'  vessel  failed  to  act  in 
consequence  of  some  latent  defect,  or  obstruction, 
which  could  not  have  been  a.scertained  or  pre- 
vented by  the  exercise  of  any  reasonable  care  or 
skill  on  the  part  of  the  defendants,  and  that  the 
collision  ancl  damage  were  caused  by  inevitable 
accident.  The  steam  steering  gear  in  rjuestion 
was  good  of  its  kind  ;  it  hail  never  jireviously 
failed  to  act,  and  the  cause  of  the  defect  in  the 
machine,  or  of  the  obstruction  in  the  working, 
could  not  lie  discovered  by  comi)etent  persons. 
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Part  of  the  gear,  including  some  portion  of  the 
chain  running  between  the  wheel  and  the  rudder, 
had  been  recently  renewed,  and  it  was  admitted 
that  new  chain  is  liable  to  stretch,  but  it  was 
proved  that  before  the  vessel  left  her  anchorage 
to  proceed  on  her  voyage,  the  whole  of  the  gear 
had  been  tested  and  found  in  good  order,  and 
that  the  chain  had  been  tightenctl  up  as  occasion 
seemed  to  require  : — Held,  that  the  defendants 
were  liable,  as  they  had  not  satisfied  the  burden 
of  proof,  for,  in  order  to  support  the  defence  of 
inevitable  accident,  and  disprove  the  prima 
facie  evidence  of  negligence,  it  was  necessary 
for  them  to  shew  that  the  cause  of  the  accident 
was  one  not  produced  by  them,  and  the  result 
of  which  they  could  not  avoid,  but  the  defen- 
dants knew  of  the  tendency  of  new  chain  to 
stretch,  and  therefore  that  an  accumulation  of 
links  at  the  leading  wheels  might  possibly  cause 
jamming,  and  considering  the  crowded  condition 
of  the  river  where  the  accident  occurred,  the  use 
— or  readiness  for  immediate  use — of  hand, 
instead  of  steam,  steering  gear,  was  a  means  by 
which  the  result  could  have  been  avoided. — 
Per  Fry,  L.J.  :  The  defendants  had  failed  to 
sustain  the  plea  of  inevitable  accident,  as  it  was 
necessary  for  them  either  to  shew  what  was  the 
cause  of  the  accident,  and  that,  though  exercising 
ordinary  care,  caution  and  maritime  skill,  the 
result  of  that  cause  was  unavoidable,  or  to  enu- 
merate all  the  possible  causes,  one  or  other  of  which 
might  have  produced  the  effect,  and  shew  with 
regard  to  every  one,  that  the  result  was  unavoid- 
able. The  definition  of  inevitalile  accident  in 
The  Mai'jjexia,  supra,  col.  704,  apjjroved.  The 
Merchant  Priiice,  [1892]  P.  179  ;  67  L.  T.  251  ; 
7  Asp.  M.  C.  208— C.  A. 

The  jamming  of  the  cable  on  the  windlass  may 
occur  without  negligence.  21ie  Peerless,  Lush. 
30.  S.  P.,  The  William  Lindsay,  L.  E.  5  P.  C. 
338  ;  29  L.  T.  355  ;  22  W.  R.  6  ;  2  Asp.  M.  C. 
118. 

Third  Ship  crossing  Defendants'  Bows.] — r.y 
reason  of  the  improper  navigation  of  the  "  S."  in 
crossing  the  bows  of  the  •'  A.,"  the  latter  sustained 
damage  by  coming  into  collision  with  the  "  M." 
In  an  action  by  the  "  M."  against  the  "  A."  it  was 
held  that  the  collision  was  au  inevitable  acci- 
dent ;  by  Esher  (Lord),  JI.R.,  because  it  had 
been  proved  thatsoniething  happened  over  which 
those  in  charge  <  if  t  he  "  A."  had  no  control,  and  the 
effect  of  which  could  not  be  avoided  by  the 
•'  greatest "  care  and  skill  ;  by  Fry  and  Lopes, 
L.J.I.,  because  the  accident  being  one  whicli 
those  in  charge  of  the  "  A."  could  not  j)Ossibly  pre- 
vent by  the  exercise  of  "ordinary"  care, caution 
anil  maritime  skill,  it  was  inevitable  with  the  defi- 
nition given  in  The  Marposia,  supra,  col.  7<U. 
The  Srhiean,  The  Alhano,  [1892]  P.  419;  69 
L.  T.  34  :  7  Asp.  M.  C.  347— C.  A. 

Steam  Steering  Gear  Breaking  Down.] — A 
slcamshij)  fitted  with  a  patent  steam  steering 
gear  ran  into  a  vessel  at  anchor  in  the  Thames, 
owing  to  the  steering  gear  suddenly  not  acting  : 
every  effort  was  unavailingly  made  to  avoid  the 
collision.  A  few  days  before,  on  the  previous 
voyage  of  the  same  steamship,  the  same  appara- 
tus had  similarly  refused  to  act,  but  no  cause 
for  it  so  doing  could  be  seen  on  examination. 
Large  numbers  of  the  gears  were  in  use  on 
steamers.  In  an  action  of  damage : — Held, 
first,  that  the  defendants  were  not  liable  for 
damage   caused  by   the   use   of  this  apparatus 
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without  negligence.  Secondly,  that  the  use  of 
this  aiiiiamUis  on  the  Thames  after  it  had  acted 
wrongly  on  a  previous  occasion,  was  evidence  of 
negligence,  and  that  the  defendants  were  liable 
for  the  damace  caused  thereby.  T/ie  Eiirajir/i?!, 
54  L.  J.,  Adm.  til  ;  10  F.  D."99  ;  52  L.  T.  808  ; 
33  W.  R.  937  ;  5  Asp.  M.  C.  417. 

If  the  defence  of  inevitable  accident  is  relied 
on,  and  the  allegation  is  that  the  ship's  steam 
steering  gear  failed  to  act  and  she  failed  to 
answer  her  helm  and  so  came  into  collision, 
without  negligence  on  the  part  of  those  on  board, 
the  shipowner  is  liable.  The  I/idus,  56  L.  J., 
Adm.  88  ;  12  P.  D.  4C.  ;  56  L.  T.  376  :  35  W.  K. 
490  ;  6  Asp.  M.  C.  105.  And  see  TJie  Warhwoiih, 
53  L.  J.,  Adm.  65  ;  9  P.  D.  145  ;  51  L.  T.  558  : 
33  W.  K.  112  ;  5  Asp.  M.  C.  326— C.  A. 

Whistle  not  Heard.] — It  was  proved  at  the 
trial  that  a  fog-horn  was  blown  on  the  "  Z."  but 
not  heard  on  the  "  I. ":— Held,  that  this  was  not 
prima  facie  evidence  of  negligence  of  those  on 
the  "  I."  The  Ehj.na,  46  L.  T.  840  ;  4  Asp.  M.  C.  540. 

The  fact  of  a  steam- whistle  alleged  to  have 
been  blown  in  a  fog  not  being  heard  by  those  on 
an  approaching  ship  is  not  necessarily  proof  that 
there  was  a  bad  look-out  on  the  approaching 
ship,  as  the  direction  in  which  and  the  distance 
from  which  the  sound  would  be  heard  is  uncertain. 
The  Rusetta,  59  L.  T.  342  ;  6  Asp.  M.  C.  310. 

Vessel  Disabled  by  prior  CoUisioii.] — Where 
a  vessel  whose  duty  it  is  under  the  regulations  to 
keep  out  of  the  way  is  unable  to  do  so  by  reason 
of  damage  received  in  a  prior  collision,  and  a 
collision  occurs  with  a  third  ship,  it  is  inevitable 
accident.  Tlie  Aiino  and  The  Amelia,  29  L.  T. 
118  ;  21  W.  K.  707  ;  2  Asp.  M.  C.  96.  And  see 
The  Kjohenhavn,  supra. 

Darkness  of  Night.] — A  collision  between  a 
sailing  ship  rounding  to  before  anchoring  and  a 
stexmship  : — Held,  an  inevitable  accident  "  from 
the  darkness  of  the  night  alone."  Both  actions 
dismissed,  each  party  paying  his  own  costs.  'The 
Shannon,  1  W.  Eob.  463. 

Vessel  Forging  over  Sand.] — A  collision 
between  a  vessel  that  had  been  ashore  on  the 
Nore  Sand  and  having  foi-ged  over  it  with  the 
flood  tide  struck  another  at  anchor  in  the 
channel  just  clear  of  the  sand : — Held,  an 
inevitable  accident.     The  Thornley,  7  Jur.  659. 

2.  Presumption  of  Fault. 

a.  Infring-ement  of  the  Reg-ulations. 

i.  TJnAer  14  3)  15  Vict.  c.  79. 

Collision  between  ship  under  way  and  another 
at  anchor.  The  latter  had  not  the  statutory  light 
exhibited.  Tlie  jury  found  that  the  absence  of 
the  light  contributed  to  the  collision  : — Held 
(under  14  &  15  Vict.  c.  79,  s.  28),  that  the 
owners  of  the  ship  at  anchor  could  not  recover. 
Jlurrisuii  V.  General  Steam  Kariijatiiht  (Vi.,  8  Ex. 
733  ;  22  L.  J.,  Ex.  233— Ex.  Ch. 

Under  14  &  15  Vict.  c.  79,  s.  28,  neither  ship 
could  recover  if  the  statutory  rules  for  prevent- 
ing collisions  were  not  observed  ;  and  although 
neither  ship  alleged  in  her  pleatiing  against  the 
other  that  she  had  no  lights,  it  being  proved  that 
neither  ship  had  lights  :— Held,  thai  neither 
could  recover  anything.  2'he  Aliwal,  18  Jur. 
296. 


Under  14  &  15  Vict.  c.  79,  if  a  ship  failed  to 
comply  with  the  admiralty  regulations  as  to 
lights,  she  was  not  held  in  fault  for  collision 
uidess  it  was  caused  by  her  non-compliance. 
Tin-  Telcgrujih,  1  Sjnnks,  427. 

Under  14  &  15  Vict.  c.  79,  if  a  collision  occurred 
by  the  fault  of  both  ships,  and  the  fault  of  one 
was  the  not  having  the  statutory  lights,  she  could 
recover  half  her  loss,  but  no  more,  although  the 
delicient  lights  did  not  contribute  to  the  collision. 
The  Sioanland,  2  Spinks,  107. 

If  there  was  in  fact  risk  of  collision,  a  ship  was 
in  fault,  under  14  &  15  Vict.  c.  79,  for  not  porting 
her  helm,  even  if  the  master  did  not  "  perceive  " 
the  risk  and  ought  to  have  perceived  it.  General 
Strain  Navigation  Co.  v.  Mann,  14  C.  B.  127. 

In  summing-up  in  a  case  of  collision  between 
a  barque  and  a  brig  at  anchor,  the  judge  told  the 
jury  that  if  the  collision  was  caused  wholly  or  in 
part  by  the  brig  not  having  a  light  at  the  mast- 
head in  accordance  with  the  admiralty  regula- 
tions, the  defendants,  the  owners  of  the  barque, 
were  not  liable  ;  and  that  the  substantial 
question  was,  whether  the  brig  had  a  light 
exiiibited  or  not.  Verdict  for  the  plaintiii,  the 
owner  of  the  brig.  Upon  an  application  for  a 
new  trial : — Held,  that  the  judge's  direction  was 
i-ight.  Whittel  V.  Crawfo)-d,  4  W.  E.  654— 
Ex.  Ch. 

ii.   Under  17  &  18  Vict.  c.  104. 

A  ship,  "  A.,"  was  held  in  fault  for  a  collision 
caused  partly  by  her  infringement  of  the  law  as  to 
lights  ;  the  other  ship,  "  B.,"  was  held  in  fault  for 
bad  look-out :— Held,  under  17  &  18  Vict.  c.  104, 
ss.  295,  298,  that  "A."  could  recover  nothing,  and 
that "  B."  could  recover  half  her  loss.  The  Hubert 
Ingram,  Lush.  327. 

A  vessel  infringing  the  regulations  as  to  lights 
could  under  17  &  18  Vict.  c.  104,  recover  nothing 
for  a  collision,  though  the  other  ship  was  also  in 
fault.     Hie  Urania,  Swabey,  253. 

The  penal  consequences  of  not  porting  the 
helm  in  accordance  with  17  &  18  Viet.  c.  104, 
s.  269,  do  not  follow  where  the  master  was  not 
able  to  make  out  the  course  of  the  other  ship. 
The  Infiexihle,  6  Jur.  (N.S.)  782. 

The  efEect  of  17  &  18  Vict.  c.  104,  s.  298,  was 
to  prevent  either  of  two  ships,  both  being  in  fault 
for  the  collision,  from  recovering  anything. 
The  James.  Lawsun  v.  Carr,  10  Moore,  P.  C.  162  ; 
Swabey,  60  ;  4  W.  R.  563.  S.  P.,  The  City  oj 
Carlisle,  Br.  &  Lush.  363  ;  11  L.  T.  33. 

A  vessel  not  carrying  the  lights  required  by 
17  &  18  Vict.  c.  104,  held  in  fault  for  the  collision. 
The  Livingstone,  Swabey,  519. 

iii.   Under  25  3;  26  Vict.  c.  63. 

Where  there  has  been  a  breach  of  the  regula- 
tions, and  a  collision  ensues,  the  presumption  is 
that  it  was  occasioned  thereby  ;  and  it  lies  on 
the  ship  that  infringed  the  law  to  shew  that  it 
(lid  not  in  fact  occasion  the  damage.  The  Pales- 
line,  13  W.  E.  Ill  ;  1  Asp.  M.  C.  468. 

iv.   U7ider  36  S,-  37  Viet.  c.  85. 

Materiality   of  Regulation   Infringed.] — The 

infringement  must  be  one  having  some  possible 
connection  with  the  collision  ;  or,  in  other  words, 
the  presumption  of  culpability  may  be  met  by 
proof  that  the  infringement   could  not  by  aiiy 
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possibility  have  contributed  to  the  collision  ; 
and  the  burden  of  shewing  this  lies  on  the  party 
guilty  of  the  infringement ;  proof  that  the 
infringement  did  not  in  fact  contribute  to  the 
collision  being  excluded.  The  Fanny  M.  Carvill 
(infra)  approved.  The  Buke  of  Bitccleuch 
[1891]  A.  C.  310;  65  L.  T.  422;  7  Asp.  M.  C. 
68— H.  L.  (E.) 

The  presumption  of  fault  created  by  s.  17  of 
the  Merchant  Shipping  Act,  1873,  does  not 
arise  where  the  infringement  could  not  by  possi- 
bility have  contributed  to  the  collision.  Thus  : 
Where  a  ship  infringed  art.  3  of  the  sailing 
regulations  by  carrying  her  side-lights  with 
screens  shorter  than  the  length  prescribed 
thereby,  but  it  was  proved  that  such  breach  of 
the  regulation  could  not  possibly  have  contri- 
buted to  the  colhsion  : — Held,  that  the  ship  could 
not  be  deemed  to  be  in  fault.  The  Fanny 
.V.  Carvill,  44  L.  J.,  Adm.  34  :  13  App.  Cas. 
4.->5,  n.  ;  32  L.  T.  646  ;  24  W.  R.  62  ;  2  Asp.  M.  C. 
.")69 — P.  C.  Approved,  The  Huchuny  and  I'he 
Lapwing,  51  L.  J.,  P.  C.  92  ;  7  App.  Cas.  512  : 
47  L.  T.'  485  ;  31  W.  R.  303. 

Where  the  regulation  infringed  could  by  no 
possibility  have  contributed  to  the  collision,  the 
ship  will  not  be  held  in  fault  under  36  &  87 
Vict.  c.  85,  s.  17.  The  Bulteof  Sutherland,  L.  R. 
4  A.  &  E.  422  ;  32  L.  T.  129  ;  2  Asp.  M.  C. 
47S. 

Presumption  of  Fault,  not  of  being  Alone  in 
Pault.] — Although  a  ship  must  be  deemed  to  be 
in  fault  for  an  infringement  of  the  regulations 
pieceding  but  not  occasioning  the  collision  under 
the  Merchant  Shipping  Act,  1873,  s.  17,  she  is 
jiot  necessarily  wholly  in  fault ;  but  if  the  other 
ship  has  been  guilty  of  negligence  or  a  breach  of 
the  regulations,  the  latter  will  also  be  held  to 
blame  and  the  damages  divided  between  them. 
The  Hihernia,  31  L.  T.  803  ;  24  W.  R.  60  ;  2  Asp. 
:\r.  C.  454— P.  C. 

Vessel  Towing  deemed,  in  Fault  for  Infringe- 
ment by  Vessel  in  Tow.] — A  pilot  boat  in  towoi 
a  briL'iUitine  had  a  masthead  light  and  no  side 
lights  up: — Held,  that  the  brigantine  was 
in  fault  under  36  &  37  Vict.  c.  85,  s.  17,  for  the 
infringement  of  the  law  as  to  lights  by  the  pilot 
boat.  The  Miiri/  Iluiinxcll,  48  L.  J.,  Adm.  54  ; 
4  P.  D.  204  ;  40  L.  T.  368  ;  4  Asp.  M.  C.  101. 

Wrong  Lights — No  Look-out  on  other  Ship.] 
— WlicTc  there  was  iioluuk-dut  on  thi:  other  ship  : 
—  Held,  that  tlie  absence  ot  sile-liglits  in  the 
I  laiiitiff's  ship  could  not  liave  contributed  to  the 
.-..llision,  and  that  36  &  37  Vict.  c.  K5,  s.  17,  did 
nut  applv.  Till'  EiKilixhiiian,  47  L.  .1.,  Adm.  9  ; 
:\  v.  ]).  f81  ;  37  L.  T.  412  ;  3  Asp.  M.  C.  506. 

Stern  Light.]— See  'Hie  Palinuri/.t,  37  W.  R. 
SCi;— (,'.  A. 

There  must  be  an  opportunity  of  applying  the 
Hegulations.] — A  ship  failing  to  obey  one  of  the 
i--.'iil;iii()ns  for  preventing  collisions  whereby  a 
<villision  occurs,  is  not  to  be  deemed  to  be  in 
f.xulr  within  the  Merchant  Shipping  Act,  1H73 
(36  (S:  37  Vict.  c.  85),  s.  17,  if  the  circumstances 
were  such  that  a  competent  seaman  exercising 
leasonable  care  could  not  have  discovered  that 
Hie  regulation  was  in  fact  applicable.  The 
Thendiire  H.  Hand,  Baker  v.  The  'Theodore  II. 
Hand.  56  L.  J.,  Adm.  65  ;  12  App.  Cas.  247  ;  56 
\..  T.  343  ;  35  W.  R.  781  ;  6  Asp.  M.  0.  122— 
•H.  L.  (E.) 


Of  two  sailing  ships  approaching  one  another, 

the  "  S."  was  running  free,  and  the  "  T."  was  close- 
hauled  on  the  port  tack.  It  was  therefore  the 
duty  of  the  "  T."  to  keep  her  course  in  accordance 
with  arts.  14,  22,  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea  (1884),  but  those  navi- 
gating the  "  T.,"  in  the  belief  that  the  "  S."  was 
close-hauled  on  the  starboard  tack,  ported, 
whereby  a  collision  occurred  : — Held,  that  since 
with  ordinary  skill  and  by  the  exercise  of  reason- 
able care  those  navigating  the  "  T."  could  not 
have  ascertained  that  the  "  S."  was  running  free, 
the  "  T."  was  not  to  be  deemed  to  be  in  fault 
within  the  Merchant  Shipping  Act,  1873  (36cS:37 
Vict.  c.  8.5),  s.  17.     Ih. 

Short  Screens.] — See  The  Fanny  M.  Carvill, 

supra. 

Light  Intercepted  by  Sails.] — Where  a  ship's 
side-light  was  fixed  in  the  rigging,  but  was  not 
proved  to  have  been  intercepted  bv  the  foresail 
or  otherwise  : — Held,  that  there  was  no  infringe- 
ment of  art.  3  (b)  of  the  regulations,  and  no 
presumption  of  fault.  The  Glamorqanshire,  13 
App.  Cas.  454  ;  59  L.  T.  572  ;  6  Asp.  M.  C.  344 
— P.  C. 

Lights  not  Burning.] — Where  there  has  been  a 
departure  from  an  important  rule  of  navigation, 
if  the  absence  of  due  observance  of  the  rule  can 
by  any  possibility  have  contributed  to  the  acci- 
dent, then  the  party  in  default  cannot  be  excused. 
Where  the  lights  of  the  complaining  vessel  were 
not  properly  burning,  and  were  not  visible  on 
board  the  other  vessel : — Held,  that  in  the 
absenceof  proof  that  this  latter  was  also  to  blame, 
the  suit  must  be  dismissed.  The  Arhlow,  Bnirri/ 
V.  Cichero,  53  L.  J.,  P.  C.  9  ;  9  App.  Cas.  136; 
.50  L.  T.  305  ;  5  Asp.  M.  C.  219— P.  C. 

Wrong  Light  of  Trawler  not  seen  by  other 
Ship.] — Where  a  steamship  having  come  into 
collision  with  a  trawler,  which,  in  violation  of 
the  regulations  for  preventing  collisions  at  sea, 
was  carrying  a  white  masthead  light  in  addition 
to  side-lights,  and  it  appeared  that  those  on 
board  the  steamship  had  not  seen  the  white 
light,  the  court  refused  to  hold  the  trawler  to 
blame  for  the  breach  of  the  regulations,  on  the 
ground  that  it  could  not  possibly  have  contributed 
to  the  collision.  The  Clmmn,  53  L.  T.  60  ;  5 
Asp.  M.  C.  476. 

Slight  Obscuration  of  Light.] — The  starboard 
light  of  the  plaintill's'  vessel  was  obscured  by 
the  cathead  to  an  extent  of  from  two-and-a- 
half  to  three  degrees ;  but  with  this  exception 
her  side  lights  shewed  an  unbroken  light  over 
ten  points  of  the  horizon  : — Held,  that  there 
was  no  such  infringement  of  art.  3  of  the  Regu- 
lations for  Preventing  Collisions  at  Sea  as  to 
oblige  the  court,  under  the  Merchant  Shipping 
.•\ct,  1873,  s.  17,  to  hold  the  vessel  to  blame  for 
the  collision.  The  Fire  Queen,  56  L.  J.,  Adm. 
90  ;  12  P.  J).  1 17  ;  57  L.  T.  312  ;  36  W.  R.  15  ;  6 
Asp.  M.  C.  116. 

Only  Chance  of  avoiding  Collision.] — A  steam- 
ship, apiiroaciiiiig  aiioilirr  vessel,  so  as  to  involve 
risk  of  collision,  may  be  justilied  in  keeping  her 
engines  going  full  speed  ahead,  where  she  is 
placed  in  a  position  of  danger  by  the  neglect  of 
the  other  vessel  to  exhibit  one  of  her  lights 
whilst  shewing  the  other  and  there  is  no  other 
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chance  of  escaping  collision.  T/ie  Benares,  53 
L.  J.,  A.lm.  2  :  9  P.  D.  Hi  ;  49  L.  T.  702  ;  32 
W.  R.  208  :  ")  A<\>.  M.  C.  171—0.  A. 

Presumption  of  Fault  though  no  Negligence 
in  Fact. J  —  The  Kegulations  for  rreveutiutj 
Collisions  at  Sea,  made  under  the  authority  of 
the  Merchant  Shipping  Acts,  1854  to  1873,  must 
under  the  17th  section  of  the  36  &  37  Vict.  c.  85, 
be  strictly  followed.  Actual  necessity,  not 
considerations  of  discretion  and  expediency,  even 
though  skilfully  acted  on,  can  alone  excuse  their 
non-observance.  Tlie  Khedive,  Stoomvart  Maut- 
scli'tppy  Xiderltindv.  P.  and  O.  Steam  Naviga- 
tion Co..  52  I..  J.,  Adm.  1  ;  5  App.  Cas.  876  :  43 
L.  T.  610  ;  29  W.  R.  173  ;  4  Asp.  M.  C.  567— 
H.  L.  (E.) 

The  Court  must  Decide  whether  the  Infringe- 
ment could  have  caused  Collision.] — In  con- 
sidering whether  a  breach  of  the  regulations 
for  preventing  collisions  could  possibly  have 
contributed  to  a  collision,  the  court  must  take 
into  consideration  the  whole  of  the  evidence, 
even  where  there  is  a  conflict,  subject  to  the 
qualification  that  the  onus  of  proof  lies  on  those 
infringing  the  regulations  ;  and  if  upon  such 
evidence  the  court  comes  to  the  conclusion  that 
the  breach  could  not  possibly  have  contributed 
to  the  collision,  the  ship  committing  it  is  not  to 
be  deemed  to  blame  in  respect  thereof.  The 
He.rmod,  62  L.  T.  670  ;  6  Asp.  M.  C.  509. 

In  an  action  of  collision  it  was  proved  that  the 
lights  carried  by  one  of  the  vessels  were  so  fixed 
as  to  be  partially  obscured,  and  that  there  was 
therefore  an  infringement  of  art.  6  of  the  legula- 
tious  : — Held,  by  the  court  below,  that,  under 
the  Merchant  Shipping  Act,  1873,  s.  17,  the 
vessel  whose  lights  were  thus  obscured  must  be 
held  to  have  been  in  fault,  without  any  inquiry 
as  to  whether  such  obscuration  could  possibly 
have  been  a  cause  of  the  collision  : — But  held, 
by  the  court  of  appeal,  that,  in  the  circum- 
stances, it  was  the  duty  of  the  court  to  inquire 
into  the  facts  in  order  to  ascertain  whether  tiie 
infringement  of  the  regulations  could  possibly 
have  contiibuted  to  the  collision,  and  that  inas- 
much as  it  appeared  from  inquiry  into  the 
relative  positions  of  the  two  vessels  that  the 
obscuration  of  the  lights  could  not  possibly  have 
caused  the  accident,  the  vessel  carrying  such 
lights  was  not  to  blame.  Tlie  Diihe  of  Bucclenrh. 
[ISUI]  A.  C.  310  ;  65  L.  T.  422  ;  7  Asp.  M.  0.68 
— H.  L.  (E.) 


Reckless  Negligence  by  one  Ship  —  Slight 
Infringement  of  Regulations  by  other  Ship.j — 

Where  in  a  coUisiun  it  appeared  that  one  vessel 
had  been  navigated  with  reckless  negligence,  and 
the  other  had  committed  a  comparatively'  venial 
error  in  not  slackening  speed  in  good  time  : — 
Held,  that  a  regulation  for  preventing  collisions 
at  sea  having  been  infringed  by  the  latter  vessel 
without  necessity,  it  could  not  be  absolved  from 
ttie  consequences  prescribed  by  statute,  and  must 
be  held  to  be  liable,  llie  Arratoon  AjJcar, 
Orean  Steamxhij)  Co.  v.  Apear,  59  L.  J.,  P.  C.  49  : 
15  App.  Cas.  37  ;  62  L.  T.  331  ;  38  W.  R.  481  ;  6 
Asp.  M.  C.  491— P.  C. 

Infringement  of  Mersey  Rules.] — An  infringe- 
ment of  the  rules  in  force  in  the  Mersey  sea 
channels,  under  37  &  38  Vict.  c.  52,  is  within 
the  penalty  of  36  &  37  Vict.  c.  85,  s.  17.  The 
Liidy  Doirih^hire,  48  L.  J.,  Adm.  41  ;  4  P.  D.  26  ; 
39  L.  T.  236  ;  27  W.  R.  648  ;  4  Asp.  M.  C.  25. 


Obscuration  of  Lights.] — A  brig  was  carrying 
her  lights  aft  in  a  position  in  wliich  they  were 
obscured  to  the  extent  of  a  point  in  a  point  and 
a  half  on  either  bows.  She  came  into  collision 
with  a  barque  on  the  other  tack.  The  brig  was  in 
fault,  under  36  &  37  Vict.  c.  85,  s.  17.  The 
Tu-zah,  48  L.  J.,  Adm.  15  ;  4  P.  D.  33  ;  39  L.  T. 
547  ;  27  W.  R.  584  ;  5  Asp.  M.  0.  55. 

Foreign  Ships.] — A  foreign  ship  held  in  fault 
for  a  collision  on  the  high  seas,  her  lights  having 
been  partially  obscured,  under  36  &  37  Vict. 
c.  85,  s.  17.  The  Magnet,  L.  R.  4  A.  &  E.  417  ; 
32  L.  T.  129  ;  2  Asp.  M.  C.  478. 

b.  Not  standing-  by,  after  Collision. 

Failure  to  render  Assistance.] — The  Merchant 
Shippnig  Act,  1873  (36  &  37  Vict.  c.  85),  s.  16v 
having  imposed  upon  the  master  of  every  ship, 
in  case  of  collision  with  another  ship,  a  duty, 
"  if  and  so  far  as  he  can  do  so  without  danger 
to  his  own  vessel,  crew  and  passengers  (if  any), 
to  stay  by  the  other  vessel  until  he  has  ascer- 
tained that  she  has  no  need  of  further  assist? nee, 
and  to  render  to  the  other  vessel,  her  master, 
crew  and  passengers  (if  any),  such  assistance  as 
may  be  practicable  and  as  may  be  necessary  to 
save  them  from  any  danger  caused  by  such 
collision "  ;  this  duty  is  not  discharged  by  a 
steamship  where,  it  being  practicable  and  safe 
to  lower  a  boat  to  render  assistance,  although 
possibly  dangerous  to  stay  by  the  injured  ship, 
she  continues  her  voyage  without  lowering  her 
boat,  and  merely  hails  and  signals  for  other 
vessels  to  go  to  the  assistance  of  the  injured 
ship.     The  Adriatic,  33  L.  T.  102  ;  3  Asp.  M.  C.  16. 

A  ship  failing  to  render  assistance  to  another 
with  which  she  has  been  in  collision,  and  shew- 
ing no  reasonable  cause  for  such  failure,  will  be 
held  to  blame  for  the  colhsion,  unless  proof  is 
given  to  the  contrary  on  her  behalf.     Ih. 

When  a  collision  takes  place  which  might  prob- 
ably endanger  life,  it  is  the  duty  of  the  vessel  to 
stav  by  until  the  extent  of  the  damage  is  ascer- 
tained. The  Queen  of  the  Orwell,  7  L.  T.  839  ; 
11  W.  R.  499. 

If  it  does  not  stay  by,  the  burden  of  pi  oof  that 
the  collision  did  not  take  place  by  its  default  is 
thrown  upon  the  owners.     lb. 

The  first  duty  of  any  vessel  that  by  collision 
injuies  another  vessel,  is  to  wait  to  ascertain 
the  extent  of  that  injury,  and  to  render  what, 
assistance  it  may  be  able  to  protect  life  and  pro- 
perty.    The  Germania,  21  L.  T.  44— P.  0. 


When   Risk   of  Capture   Imminent.] — 

Although  it  is  the  duty  of  every  vessel,  whether 
British  or  foreign,  to  render  assistance  to  another 
which  she  has  injured  in  collision,  the  rule  will 
not  compel  a  ship  toiemain  alongsii'e  another  so 
injured  so  as  to  run  risk  of  capture  by  an  enemy's 
fleet.  Tlie  Th  uringia,  41  L.  J.,  Adm.  44  ;  26  L.  T. 
446  ;  1  Asp.  M.  0.  283. 

Compulsory  Pilotage.] — Under  25  k,  26  Vict. 
c.  63,  s.  33,  in  tlie  case  of  collision  between  two 
shijis  it  was  deelurcil  to  be  the  duty  of  the  person 
in  chai'ge  of  each  ship  to  render  assistance  to  the 
other,  and  in  case  he  failed  to  do  so  without 
reasonable  excuse,  the  collision  in  absence  of 
proof  to  the  contrary  was  to  be  deemed  to  have 
been  caused  by  his  wrongful  act.  Two  steam- 
ships, the  -Queen"  and  "Lord  John  RusseU," 
each  under  the  charge  of  a  compulsory  pilot, 
came  into  collision  in  the  Thames.  The  "Queen' 
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was  solely  to  blame,  and  after  the  collision  she 
lenderecl  no  assistance  to  the  other  vessel,  and 
shewed  no  excuse  for  having  failed  to  do  so  : — 
Held,  that  the  mere  fact  of  her  having  a  pilot  on 
boaiddid  not  exempt  her  from  liabilitv.  The 
<Jueen.  3S  L.  J.,  Adm.  39  ;  L.  R.  2  A.  &'E.  354  ; 
-20  L.  T.  855. 

The  person  in  charge  intended  by  that  section 
is  the  master.     Ih. 

Salvage.' — A  vessel  which  has  caused  a  col- 
lision is  not  entitled  to  salvage  services  for  assist- 
ance rendered  after  such  collision.  Th^'  Glen- 
fffihr,  41  L.  J.,  Adm.  84  ;  L.  R.  3  A.  &  E. 
534;  27  L.  T.  386;  21  W.  R.  168;  1  Asp.  M.  C.  401. 

Standing-by  Eule  applies  to  Collision  with 
Open  Sea-going  Boat— What  is  a  "Ship."] — A 
ciillision  took  jjlace  between  a  steamship  and  a 
fishing  coble.  The  coble  sank,  and  three  men  on 
board  were  lost.  The  coble  was  of  ten  tons 
Vjurden.  twenty-four  feet  in  length,  decked  for- 
ward only,  with  two  movable  masts  and  a  sail 
for  each.  She  was  accustomed  to  go  twentj- 
miles  out  to  sea,  and  to  remain  out  for  some  hours 
at  a  time,  and  was  usually  under  sail,  but  was 
sometimes  propelled  by  oars  when  convenient. 
An  inquest  was  held  on  the  body  of  one  of  the 
men  who  were  lost,  and  a  solicitor  appointed 
by  the  board  of  trade  took  notes  of  the  evidence, 
and  forwardetl  them  to  the  board,  who  applied 
to  two  justices  to  hold  an  inquiry  into  the  colli- 
sion. The  justices  held  the  inquiry,  decided  that 
the  coble  was  a  sea-going  shii),  that  there  was  a 
collision  between  two  ships,  and  that  the  master 
and  mate  of  the  steamer  did  not  duly  render 
assistance  to  save  life,  and  ordered  that  the  cer- 
tificates of  the  master  and  mate  of  the  steamer 
should  be  suspended  for  three  months  : — Held, 
first,  that  if  the  coble  was  a  ship,  one  ship  had 
caused  loss  to  another;  and  even  if  she  was  not, 
there  was  a  ca>ualty  to  tlie  steainsliip,  and  there- 
fore there  was  a  case  for  investigation  by  the 
justices  under  17  &  18  Vict.  c.  104  (the  Merchant 
Shipping  Act,  1854),  s.  433.  Fcryvson  or  Iliit- 
/■hifiMin,  Ex  parte,  40  L.  J.,  Q.  B.  105  ;  L.  R.  6 
<j.  B.  280  ;  24  L.  T.  96  ;  19  W.  R.  746  ;  1  Asp. 
M.  C.  8. 

Held,  secondly,  that  the  word  "ship"  applied 
to  all  craft  which  substantially  went  to  sea,  and 
only  used  oars  as  an  auxiliary  power,  and  that 
there  had  been  a  collision  between  two  ships 
within  the  25  &  26  Vict.  c.  63,  s.  33,  and  that 
therefore  the  order  was  good.     lb. 

Not  answering  Blue  Lights  of  other  Ship.] — 
'he '■  K.  II.."  afier  a  coliiM(,ii  with  llu;  "  M.," 
lumt  rockets  and  blue  ligiits  as  signals  of  dis- 


tin;  statutory  duly  f)i  leiidernig  assistance  undo 
36  A:  37  Vict.  c.  85,  s.  16,  and  tiiat  the  "  M."  was 
therefore  to  be  deemed  to  blame.  The  Eniiny 
Ilaaxp,  53  L.  J.,  Adm.  43  ;  9  P.  1).  81  ;  50  L.  T.  372': 
m^\'.  U.  H80  ;  5  As]).  M.  C.  216. 

Application  to  Foreign  Ships.] — The  rule  con- 
tained in  the  Merchant  Shipping  Ameniinient 
Act,  1862  (25  ic  26  Vict.  c.  63).  s.  33,  that  tlie 
omission  by  any  ship,  after  a  collii-ion,  to  ren<ler 
all  practicable  assistance  to  aiifither,  shall  be  pic- 
8un)ptive  evidence  against  the  fmnier  that  she  is 
in  fault,  does  not  apply  to  Unite<l  States  ships, 
because  that  rule  has  not  been  adopted  by  the 
United  States.  The  Neva dn,  21  L.  T.  720;  1  Asp. 
M.  C.  477. 


3.  Liability. 


a.  Personal  Liability  of  Shipowner. 

Ship  must  be  in  Fault.] — Tlie  shipowner  is  not 
liable  unless  his  ship  is  in  fault  for  the  collision. 
The  Ciitherine  of  Dover,  2  Hag.  Adm.  154.  And 
Hve  1.  Negligence,  supra,  cols.  685  seq. 

Owner  not  Liable  qua  Owner.] — Owner  not 

liiible  qua  owner  :  only  as  emjiloyer  of  wrong- 
doer or  as  wrongdoer  himself.  Per  Lord  Cairns. 
Wear  Tilrer  Commisslonersi  v.  Adaiiison,  47  L.  J., 
Q.  B.  193  ;  2  App.  Cas.  743.  751  :  37  L.  T.  543  • 
26  W.  R.  217  ;  3  Asp.  M.  C.  521— H.  L.  (E.) 

And  see  Sim_p.so/i.  v.  Thompson,  3  App.  Cas 
279  ;  38  L.  T.  1  ;  3  Asp.  M.  C.  567.  Sibbs  v. 
Ross.  9  B.  &  S.  655  ;  35  L.  J.,  Q.  B.  193 ;  L.  R. 

1  Q.  B.  534  ;  12  Jur.  (U.S.)  812  ;  15  L.  T.  67. 

Ship  or  Owner  may  be  sued  in  Admiralty.] — 
— In  admiralty  the  shipowTier  may  be  sued 
personally,  or  the  ship  in  rem.  Per  Dr.  Lushing- 
ton.     The  Griefsiculd,  Swabey,  430,  435. 

Master  Towing  Ship  without  Authority.] — 
Where  a  master  without  express  authority  from 
his  owners  took  a  disabled  ship  in  tow  and 
damaged  her  by  collision  :— Held,  that  his  owners 
were  liable.     The  Thetis.  38  L.  J.,  Adm.  42  ;  L.  R. 

2  A.  &  E.  365  ;  22  L.  T.  276. 

Malicious  Act  of  Master.] — Owners  are  not 
liable  for  collision  caused  by  malicious  act  of  the 
master.  The  Dniid.  1  W.'Rob.  391.  The  Ida^ 
Lush.  6.  See  also  Me  Ghee  v.  Anderson,  supra, 
col.  72.  The  Dunlossit,  Curr'ie  v.  MeKnighty 
infra,  col.  924. 

Of  Crew.] — If  one  of  a  ship's  crew  does 

a  wilful  act  of  injury  to  another  ship,  without 
any  direction  from  or  privity  of  the  master,  an 
action  cannot  be  maintained  against  the  master, 
although  he  was  on  board  at  the  time.  Bowcher 
V.  NoUl'<from.  1  Taunt.  ."WiS  ;  10  R.  R.  608. 

Infringement  of  the  Regulations  by  Master — 
Owners  Liable.] — The  owner  is  liable  for  a 
bleach  of  the  regulations  by  his  servants.  Grill 
V.  General  Iron  Sereir  Collier  Co.,  37  L.  J.,  C.  P. 
205  ;  L.  R.  3  C.  P.  476  ;  18  L.  T.  485  ;  16  W.  R. 
796.  The  Franeonia,  2  P.  D.  8  ;  35  L.  T.  721 ;  2.5 
\V.  R.  197  :  3  Asp.  M.  C.  29.5— C.  A.  The  Seine, 
Swabey,  411. 

Damage  by  Tug  hired  by  Harbour  Authority.] 

— Action  against  a  harbour  authority  by  owner 
of  ship  injured  by  the  fault  of  her  tug,  whose 
owners  had  contracted  with  the  harbour  authoii- 
ties  to  tow  vessels  in  at  a  reiluced  rate  : — Held, 
that  the  harbour  authorities  were  not  liable. 
Cnthhertson  v.  Pdrsnns.  12  C.  B.  304  ;  21  L.  J., 
C.  P.  165. 

Lessee  of  Ferry.] — The  lessee  of  a  ferry  hired 
a  tug  to  woik  tiie  ferry,  and  a  pa.ssenger  was 
injured  by  the  negligence  of  the  tug's  crew: — 
Held,  that  although  the  ferryman  paid  the  tug's 
crew,  tliey  were  the  servants  of  her  owner,  and 
that  he  was  liable.  Dahjell  v.  Tyrcr,  El.  Bl.  (Sc  El. 
S'.t9. 

Barge  Lent  to  One  who  Navigates  her  by  his 
own  Servants. J — 1  he  owners  of  a  barge  lent  to 
one  who  navigates  her  by  his  own  servants  are 
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not  liable  for  damage  done  bv  lier.     Per  Best,  J. 
Scott  V.  SLWtt,  2  Stark.  43.S  ;  20  U.  11.  711. 

Ship  Damaging  Harbour  Works.] — Notwith- 
staiuliii'4-  the  Ihiilniui;^,  Dcirlcs  and  Piers  Act. 
18-17  (10  i:  11  Vict.  c.  27,  s.  74),  the  owners 
of  a  ship  that  damages  harbour  works  without 
negligeuce  of  those  on  board  are  not  liable. 
Wear  River  CoiiDnuisionersv.  AfJaiiisun,A6  L.  J., 
Q.  B.  83  ;  2  App.  Cas.  743  ;  37  L.  T.  543  ;  24 
W.  R.  872  ;  3  Asp.  M.  C.  521— H.  L.  (E.)  Over- 
ruling llie  Merle,  31  L.  T.  447,  and  Dennis  v. 
Tovell,  42  L.  J.,  M.  C.  33  ;  L.  R.  8  Q.  B.  10  ;  27 
L.  T.  482  ;  21  W.  R.  170  ;  2  Asp.  M.  C.  402. 

Ship  worked  by  Skipper  —  Owner  sharing 
Profits.] — Where  tlie  slii))  was  worked  entirely 
by  the  skipper,  under  an  agreement  with  the 
owner  tliat  the  latter  should  take  one-third  of 
the  profits,  the  owner  held  liable  for  damage 
done  bv  the  ship.  Steel  v.  i^.s/^r,  47  L.  J.,  C.  P. 
43  ;  3  C.  P.  D.  121  ;  37  L.  T.  G42  ;  26  W.  R.  212  ; 
3  Asp.  M.  C.  537.  And  see  MeGhee  v.  Andersun, 
22  Ct.  of  Sess.  Cas.  (4th  ser.)  274. 

Towage  Contract — Condition  exempting  from 
Liability  for  Negligence  of  Servants.]  —  The 
master  of  a  steam  tug,  who  h;id  contracted  to  tow 
a  fisliing  smack  out  of  the  harliour  of  Great  Yar- 
mouth to  sea  on  the  terms  that  his  owners  should 
not  be  liable  for  damage  arising  from  any  negli- 
gence or  default  of  themselves  or  their  servants. 
after  the  towage  had  been  in  part  performed,  took 
in  tow  in  addition  to  the  smaclvsix  other  vessels, 
and  in  consequence  was  unable  to  keep  the 
fishing  smack  in  her  course,  so  that  she  went 
aground  and  was  lost.  By  having  more  than  six 
vessels  in  tow  at  once  the  master  of  the  tug 
disobeyed  a  regulation  made  by  the  harbour- 
master of  Great  Yarmouth  under  statutory 
authority.  The  owners  of  the  fishing  smack 
brought  an  action  against  the  owners  of  the 
steam  tug  to  recover  damages  : — Held,  that  the 
loss  of  the  smack  was  occasioned  by  the  negli- 
gence of  the  master  of  the  tug;  but  that  the 
defendants  were  protected  from  liability  by  the 
terms  of  the  towage  contract,  and  that  tlie  action 
must  be  dismissed.  The  United  Service  (pv  Cuk^ 
v.  Great  Yarmuuth  Stenm  Tvg  Co.,  53  L.  J., 
Adm.  1  ;  9  P.  D.  3  ;  49  L.  T.  701  ;  5  Asp.  M.  C. 
1 70—0.  A. 

Personal  Kemedy  where  Res  Insufficient.] — 

If  the  value  of  the  defendant's  vessel  and  freight 
is  not  equal  to  the  damage  done,  the  plainiiflE 
may,  after  judgment,  obtain  a  monition  against 
llie  defendant  personally  to  satisfy  the  deficiency. 
The  Zephyr,  \\  L.  T.  351. 

Liability  for  Fault  of  Waterman.] — The 
ov\  ner  of  a  Vjarge  employed  M.,  a  freeman  of  the 
Waterman's  Company,  and  W.,  an  apprentice  of 
a  freeman,  to  navigate  it  from  the  Pool  to 
Lambeth  and  back,  and  they  were  to  receive  Is. 
each  for  the  voj'age.  By  the  Waterman's  Act. 
none  but  freemen  and  apprentices  of  freemen  or 
of  tlie  widows  of  freemen  are  allowed  to  act  as 
watermen  or  lightermen  on  the  river  Thames 
within  certain  limits.  While  under  the  care 
and  management  of  M.  and  W.,  and  by  their 
misconduct,  the  barge  injured  another  barge  : — 
3eld,  that  the  owner  was  liable,  M.  and  W. 
being  in  point  of  law  his  servants  ;  and  that 
he  was  not  protected  from  his  prima  facie 
liability  in  respect  of  the  injury  occasioned  by 


their  misconduct .  by  the  Waterman's  Act  restrain- 
ing him  to  select  his  servants  in  the  particular 
trade  from  a  piivilegcd  class.  Martin  v.  Tent- 
perley,  4  Q.  B.  298  ;  3  G.  &  D.  497  ;  12  L.  J., 
Q.  B.  129  ;  7  Jur.  150. 

Harbour-Master.] — Where  a  master  and  crew 
are  bound  by  statute  to  obey  the  directions  of  a 
harbour-master  in  going  into  dock,  and  a  collision 
is  occasioned  by  the  ship  being  conducted  accord- 
ing to  the  harbour-master's  directions,  the  ship 
is  not  liable.  The  Bilbao,  Lush.  149  ;  3  L.  T. 
338. 

Shipowner  liable  though  his  Ship  is  sunk.] — 
The  stiipowner  is  not  discharged  of  liability  by 
the  siidving  of  his  ship.  The  Normandy,  3'.> 
L.  .1.,  Adm.  48  ;  L.  R.  3  A.  &  E.  152  ;  23  L.  T. 
631  ;  18  W.  R.  903. 

Ship  under  Charter.] — A  steam  vessel  was 
under  chaiteri)arty  for  six  months,  the  owners  te 
keep  it  in  order,  for  the  conveyance  of  goods- 
from  Newcastle  and  Goole,  or  such  other  coasting 
station  as  the  charterer  might  from  time  to  time 
employ  it  in.  The  crew  was  ajtpointed  by  the 
owners,  Ijut  paid  by  the  charterer,  who  was  also' 
to  pay  all  ilisbursements.  The  charterer  did  not 
interfere  with  tlie  navigatioii  of  the  vessel ;  but 
while  he  was  on  board,  through  the  negligence  off 
the  crew,  it  ran  against  and  injured  the  plain- 
tiff's keel : — Held,  that  the  owners  were  liable. 
Fenton  v.  Di(hlin  Steam  Packet  Co.,  1  P.  &  D. 
103  ;  8  A.  &  E.  835  ;  8  L.  J.,  Q.  B.  28. 

"Vessel  Chartered  to  the  Navy  Commissioners.] 

— If  a  ship  is  chartered  to  the  commissioneis  of 
the  navy  as  an  armed  vessel,  and  an  injury  ts- 
done  to  another  vessel  by  the  misconduct  of  the 
persons  on  board  the  former,  while  a  commanilcr 
of  the  navy  and  a  king's  pilot  are  on  board,  miu 
action  for  the  injuiy  m.ay  be  sustained  against 
the  owners  of  the  ihirtcred  ship.  Fletcher  v. 
Bruddielt,  2  Bos.  &  P.  (N.H.)  182  :  9  R.  R.  633. 

- —  Master  Obeying  Orders.] — A.  and  B. 
were  resijectively  owners  of  vessels  which,  with 
many  others,  wei'e  taken  up  by  government  for 
the  conveyance  of  troops  upon  an  expedition  of 
war  in  the  Black  Sea.  The  transports  weje- 
towed  by  steamers  to  their  destination,  each 
steamer  having  attached  to  her  two  transports, 
the  masters  of  which  were  under  her  immediate 
order  and  control.  The  commander  of  the 
steamer  to  which  B.'s  vessel  and  another  were 
attached,  on  reaching  the  anchoring  ground  in 
the  evening,  having  diopped  his  anchor,  desired 
the  masters  of  his  lows  to  hold  on  by  their  warps 
or  hawsers  ;  but,  in  the  course  of  the  night,  a 
storm  arose,  which  caused  B.'s  vessel  to  swing 
with  violence  against  A.'s  vessel,  whereby  it  was 
considerably  damaged.  In  an  action  for  the 
damage  so  caused,  the  judge  told  the  jury  that 
B.  would  not  be  responsible  if  the  injury  com- 
plained of  resulted  from  a  strict  obedience  on  the 
part  of  the  master  to  the  orders  of  the  officer  in 
command  of  the  steamer  ;  but  that,  assuming 
that  the  master  was  justified  by  the  orders  he 
received  in  abstaining  from  anchoring  in  the 
first  instance,  it  was  for  them  to  consider  whether 
he  had  not  been  guilty  of  negligence  and  want 
of  good  seamanship  in  continuing  to  hold  on 
by  his  warp  under  the  altered  stale  of  circum- 
stances, there  being  some  evidence  to  shew  that 
the  accident  might  have  been  averted  if  he  ha'.l 
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dropped  his  anchor  when  the  storm  came  on  : — 
Held,  BO  misdirection.  Ilodqliinsoti  v.  Fernh:,  2 
C.  B.  (N.S.)  415  ;  26  L.  J.,  C.  P.  217  ;  3  Jur. 
(N.s.)  818. 

Shipowner    Liable    by   Maritime    Law.]  —  A 

British  and  a  Spanish  ship  were  in  collision  on 
the  high  seas.  The  British  owners  sued  the 
Spanish  owners,  who  had  an  office  in  England. 
The  Spanish  owners  pleaded  that  by  Spanish 
law  shipowners  are  not  personally  liable  in  such 
case : — Held,  that  the  plea  was  bad,  as  by  the 
general  maritime  law,  which  was  the  law  appli- 
cable, the  shipo\\Tiers  are  liable.  The  Leon,  ."lO 
L.  J.,  Adm.  59  ;  6  P.  D.  148  ;  44  L.  T.  613  ;  29 
W.  R.  916  ;  4  Asp.  M.  C.  404. 

Ship   in   Charge   of  Compulsory  Pilot.] — See 
10.  CoiiPULSORY  Pilotage,  infra. 


■fa.  Liability  of  Ship  in  Admiralty — 
Maritime  Lien. 

Damage  Lien.] — AU  civilised,nations  recognise 
the  validity  of  maritime  lien,  and  will  enforce  it 
when  it  has  been  declared  by  a  foreign  court  ; 
but  it  is  essential  that  it  should  appear  from  the 
proceedings  of  the  foreign  court  that  the  object 
of  the  suit  was  the  sale  of  the  ship,  and  not  a 
personal  remedy  against  the  captain  or  owmrs. 
The  Bold  Buccleiiqh  (infra)  considered.  The 
City  of  Mecca.  50  L.  J.,  Adm.  53  :  6  P.  D.  1U6  ; 
44  L.T.  7.50  ;  4  Asp.  M.  C.  412— C.  A. 

Damage  creates  a  lien  on  the  ship  causing  the 
collision.  The  Bold  Buceletifjlt,  Ilarntcr  v.  Bell, 
7  Moore,  P.  C.  267. 

A  Scotch  steamer  ran  down  an  English  vessel 
in  the  Humber.  An  action  was  commenced  in 
the  court  of  admiralty  in  England  by  the 
owners  of  the  English  vessel  against  the  owners 
of  the  steamer,  and  a  warrant  of  arrest  issued 
against  the  ship  ;  but  before  the  ship  could  be 
arrested  she  had  sailed  for  Scotland.  A  suit  was 
then  commenced  by  the  owners  of  the  English 
vessel  against  the  owner  of  the  steamer,  in  the 
court  of  session  in  Scotland,  for  the  damage, 
and  the  steamer  was  arrested  under  process  of 
that  court,  but  subsequently  released  upon  b:ul. 
Afterwards,  and  pending  these  proceedings,  the 
steamer  was  sold,  without  notice  to  the  jiur- 
chaser  of  this  unsatisfied  <;laim  against  lier.  The 
proceedings  in  the  couit  of  sis-iion  were  still 
pending,  when  the  steamer,  having  come  within 
the  jurisdiction  of  England,  was  again  arrested 
under  process  of  the  high  court  of  admiralty 
in  England, an<l  an  action  fordamage  commenced 
in  that  court  for  the  same  cause  of  action  as  was 
Htill  pending  in  Scotl  nd,  instructions  being  sent 
to  Scothmd  to  abandon  the  proceedings  in  the 
court  of  session.  The  owner  of  the  steam  jr 
appeared  umier  protest  in  the  admiralty  couit. 
and  plea(led,first,  lis  alibi  pendens  ;  and,  secondly. 
that  he  was  a  purchaser  h)V  valui'  without  notice  : 
— Held,  first,  that  the  i)lea  of  lis  alibi  pendens 
was  bad,  as  the  suit  in  Scotland  was,  in  the  fir>t 
instance,  in  personam,  the  proceedings  being 
commenced  by  process  against  the  persons  of 
the  owners  of  the  vessel,  and  the  arrest  of  the 
steamer  only  collateral  to  secure  the  debt,  while 
the  proceedings  in  the  admiralty  court  in  Eng- 
Lind  were,  in  the  first  instance,  in  rem,  against 
the  vessel,  and  therefore  the  two  suits  being  in 
their  nature  different,  the  pendency  of  one  suit 
could  not  be  pleadetl  in  suspension  of  the  other. 


Secondly,  that  as.  by  the  civil  law,  a  maritime 
lien  does  not  include  or  require  possession,  but 
being  the  foundation  of  proceedings  in  rem  (a 
process  requisite  only  to  perfect  a  right  inchoate 
from  the  moment  the  lieu  attaches),  such  lien 
travels  with  the  thing  into  whosesoever  iiossession 
it  may  come,  and  when  carried  into  effect  by  a 
proceeding  in  rem,  relates  back  to  the  period  when 
it  first  attached  ;  the  steamer  was  liable  for  the 
damage  committed  by  her,  though  in  the  hands 
of  a  purchaser  without  notice  of  the  damage,  or 
the  proceedings  instituted  against  her.     Ih. 

Scotch    Law — Semble.  ] — The    maritime 

law  of  Scotland  is  the  same  as  that  of  England 
as  regards  lien  for  damage.  The  Bold  Buccleugh 
(supra)  approved.  The  DiDilomt,  Currie  v. 
McK7iigU,  66  L.  J.,  P.  C.  19  :  [1897]  App.  Cas. 
97  ;  75  L.  T.  457  ;  8  Asp.  M.  C.  193— H.  L.  (Sc.) 

Cutting  the  other  Ship  Adrift— Wilful  Act  of 
Crew.] — In  order  to  render  the  ship  liable,  she 
must  herself  be  the  instrument  with  which  the 
damage  is  done.  Thus,  where  the  crew  of  one 
ship,  in  order  to  facilitate  her  getting  under  way, 
wilfully  cut  the  moorings  of  another,  whereby 
the  latter  subsequently  went  ashore  and  was 
damaged,  it  was  held  that  no  damage  lien 
attached  to  the  former.     Ih. 

Lien  follows  Ship.] — A  maritime  lien  for 
damage  caused  by  a  collision  follows  the  ship 
causing  the  damage,  into  whosesoever  hands  she 
may  go,  and  can  be  enforced  at  any  time,  pro- 
vided there  has  been  no  improper  delay,  or 
laches,  in  enforcing  such  lien.  The  Europa,  Bean 
V.  Richards,  2  Moore.  P.  C.  (N.S.)  1  :  Br.  &  Lush. 
89:  32  L.  J.,  Adm.  188;  9  Jur.  (N.S.)  690:  8 
L.  T.  368.  The  Mellona,  3  W.  Rob.  16.  The 
Xymph,  Swabey.  8(). 

Lien  Attaches  on  Collision,] — The  damage 
lien  attaches  at  the  instant  of  collision  ;  per  Dr. 
Lushington.  Tlic  Mary  Anne  or  Ann,  35  L.  .1., 
Adm.  6  ;  L.  R.  1  A.  &  E.  8, 11  ;  12  Jur.  (N.S.)  31  ; 
13  L.T.  384;  14  W.  R.  136. 

Laches  in  Enforcing  Lien.] — A  delay  of  three 
years  to  arrest  liic  ship  was  held  not  to  be  an 
unreasonable  delay,  the  owners  of  the  damaged 
vessel  having  used  reasonable  diligence  to  dis- 
cover her  whereabouts.     The  Europa,  supra. 

Reasonable  diligence  means  not  doing  every- 
thing possible,  but  doing  that  which,  under 
ordinary  circumstances,  anrl  having  rogartl  to 
expense  and  difficulty,  could  be  reasonably 
required.     Ih. 

A  collision  having  occurred  between  a  foreign 
vessel  and  an  English  vessel,  the  master  of  the 
foreign  vessel  admitted  his  liability,  and  gave,  in 
satisfaction  of  the  damage,  a  bill  of  exchange, 
payable  on  the  arrival  of  his  vessel  at  her  port 
of  destination  in  Scotland.  Her  master,  how- 
ever, took  her  to  France,  where,  her  owner 
hecoming  bankrupt,  she;  was  sold  by  the  assignees 
of  his  estate  to  the  defendants,  who  brought  her 
to  England,  where  she  was  arrested  Ijy  the 
owners  of  the  English  vessel  in  respect  of  the 
collision,  the  bill  of  exchange  never  having  been 
l)aid  : — Held,  that  the  owners  of  the  English 
vessel  had  not  lost  their  lien  for  damage  by 
reason  of  laches,  or  by  the  subsequent  sale  of 
the  vessel.  The  Charlex  Amelia, 'M  L.  J.,  Adm. 
17  ;  L.  R.  2  A.  &  E.  330  ;  19  L.  T.  429  ;  17  W.  R. 
624.     And  see  The  Europa,  supra. 
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In  a  collisiuu  acticm  in  rem  the  plaintiffs  are 
not  limited  to  any  sjieeitied  time  during  which 
thev  must  institute  tlieir  action,  but  where  there 
has  been  a  long  lapse  of  time  between  the  collision 
and  the  institution  of  the  action,  and  the  defen- 
dants seek  to  have  the  action  dismissed  on  the 
ground  of  laches  and  delay,  the  question  for  the 
court  in  each  case  is  whether  it  is  inequitable  to 
allow  the  action  to  proceed,  and  in  determining 
this  question,  the  court  will  consider  the  oppor- 
tunities the  plaintiffs  have  had  of  arresting  the 
defendants'  ship,  the  availability  of  the  defen- 
dants' witnesses,  and  all  other  circumstances 
affecting  the  possibility  of  securing  a  fair  trial, 
and  should  the  action  be  allowed  to  proceed, 
(.■very  reasonable  presumption  will  be  made  at 
the  healing  in  favour  of  the  defendants.  The 
Konci  Muqnus,  [18'Jl]  P.  223  ;  63  L.  T.  715  ;  6 
Asp!  M.  C.  583. 

Damage,  but  no  Collision.] — The  damage  lien 
attaches,  though  there  is  no  collision  with  the 
ship  arrested,  \i  she  causes  damage  to  another. 
Semble.  The  Shters,  45  L.  J.,  Adm.  39  ;  IP.  D. 
117  ;  34  L.  T.  338  ;  24  W.  K.  412  ;  6  Asp.  M.  C. 
583.     But  see  The  Dunlosslt,  supra. 

Damage  by  Fault  of  Third  Ship.]— The 

"  Intrepide,"  entering  Sunderland  harbour  under 
sail,  was  overtaking  the  "  Wheatsheaf,"  in  tovi^ 
of  a  tug.  The  "  Intrepide  "  struck  the  tow-rope, 
and  the  tug  to  save  herself  cast  off  the  "Wheat- 
sheaf," which  went  ashore  and  was  damaged  : 
— Held,  that  the  "Intrepide"  was  liable  in 
admiralty  in  rem.  The  Wheatsheaf  and  The 
Intrevhle,  13  L.  T.  612.  And  see  The  Industrie, 
40  L.  J..  Adm.  26  ;  L.  R.  3  A.  &  E.  303  ;  24  L.  T. 
446  ;  19  W.  E.  728  ;  1  Asp.  M.  0.  17. 

Damage  to  Harbour  Works.] — To  a  ship  that 
damages  harbour  works  the  damage  lien  attaches 
by  virtue  of  10  &  11  Vict.  c.  27.  The  Merle, 
31  L.  T.  447  ;  2  Asp.  M.  C.  402. 

Order  of  Damage  Claimants.] — Claimants  for 
damage  rank  in  the  order  of  their  judgments. 
The  Clam,  Swabey,  1.  S.  P.,  The  Union,  Lush. 
128  ;  30  L.  J.,  Adm.  17  ;  3  L.  T.  280. 


Ship  Liable  in  rem  where  Owners  not 

Liable  at  Law.  J — A  ship  ciiaitered  by  her  owners 
t(i  anotiiei-  peison  who  has,  under  the  charter, 
the  sole  control  and  management  of  the  ship 
and  crew,  whom  he  employs  and  pays,  is  liable 
in  a  proceeding  in  rem  for  damage  done  to 
another  ship  by  collision  caused  by  the  fault  of 
the  crew.  The  Lemimjton,  32  L.  T.  69  ;  23  W.  R. 
421  ;  2  Asp.  M.  C.  475.  See  also,  per  Selwyn,  L.J., 
The  Halle ti,  5  Moore,  P.  C.  (N.S.)  263  ;  37  L.  J., 
Adm.  33  ;  L.  R.  2  P.  C.  193,  2(ll  ;  18  L.  T.  879  ; 
16  W.  R.  998.  And  per  Brett,  M.R.,  The  Parle- 
ment  Beige,  5  P.  D.  197,  218  ;  42  L.  T.  273  ;  28 
W.  R.  642  ;  4  Asp.  M.  C.  234. 

Yacht  in  Hands  of  Agent  for  Sale.] — A 

yacht  was  intrusted  to  yachting  agents  for  sale, 
and,  by  their  servants,  moored  in  the  winter 
season  without  striking  her  top  gear,  whereby, 
on  a  gale  occurring,  the  yacht  drifted  and  fouled 
another  yacht : — Held,  tliat  she  was  liable  in  a 
proceeding  in  rem  in  the  court  of  admiralty. 
The  Ruhji  Queen,  Lush.  266. 

Ship  under  Charter.]  —  The   "  Ticonde- 

roga,"  under  charterparty  to  the  French  govern- 
ment, was  towed  by  a  steamer  athwart  the 
hawse  of  the  "  Melampus."  The  "  Ticonderoga" 
alleged  that  she  was  not  liable  for  the  damage 
done,  as  her  charterparty  obliged  her  to  obey 
orders  and  put  herself  in  tow  of  the  steamer  : — 
Held,  that  such  obligation  was  no  compulsion,  s) 
as  to  lay  the  ground  for  exemption  from  liability 
for  damage  done,  as  it  arose  from  a  voluntary 
stipulation  entered  into  by  the  owners  them- 
selves.    The  Ticonderoga,  Swabey,  215. 

Damage  by  Tug  to  Tow — Ship  not  Liable 

where  her  Owners  are  not.] — A  tug  damag>iL 
the  ship  in  tow  by  the  negligence  of  the  master 
of  the  tug.  It  was  a  term  of  the  towage  contract 
that  the  owners  (charterers)  of  the  tug  were  not 
to  be  liable  for  damage  to  ships  in  tow,  whether 
caused  by  the  negligence  of  the  servants  of  the 
tug  owners  or  not : — Held,  that  the  tug  was  not 
liable  in  rem.  The  Ticonderoga  (supra)  ex- 
plained. The  Tasmania,  hi  L.  J.,  Adm.  49  ;  13 
P.  D.  110  ;  59  L.  T.  263  ;  6  Asp.  M.  C.  305. 


Damage  Lien — Priority  over  Wages.] — The 
owners  of  a  vessel,  who  have  recovered  judgment 
against  another  ship  in  an  action  for  damage  by 
collision,  have  a  prior  right  against  the  procee  is 
of  such  ship  to  seamen  who  have  recovered  judg- 
ment against  the  same  ship  for  wages  earned 
before  and  after  the  collision.  The  Elin,  52 
L.  J.,  Adm.  55  ;  8  P.  D.  129  ;  49  L.  T.  87  ;  31 
W.  R.  736  ;  5  Asp.  M.  C.  120— C.  A.  S.  P.,  The 
Benares,  7  Not.  of  Cas.  Suppl.  50.  The  Linda 
Flor,  Swabey,  309  ;  4  Jur.  (N.s.)  172  ;  6  W.  R.  197. 
The  Buna,  5  L.  T.  217.  The  C'hlmcera,  cited,  4 
Jur.  (N.s.)  172  ;  8  P.  D.  46,  131. 

Priority  over  Mortgage,  Bottomry  and 

Kepairs.] — The  lien  for  damage  has  priority  over 
the  claim  of  a  mortgagee  or  bondholder  under 
an  instrument  of  prior  date  to  the  collision. 
But  a  lender  in  good  faith  has  a  prior  lien  to 
the  extent  of  the  increased  value  of  the  ship 
effected  after  the  collision.  'The  Aline,  1  W.  Rob. 
111. 

As  to  increase  of  value  by  repairs,  see  The 
St.  Olaf,  38  L.  J.,  Adm.  41  ;  L.  R.  2  A.  &  E.  360  ; 
20L.  T.  758;  17  W.  R.  743. 


To  what  the  Lien  attaches.] — The  lien  attaches 
to  the  ship's  apparel,  furniture  and  ffshing  gear. 
The  Bundee,  1  Hag.  Ailm.  109. 

And  to  the  fragments  of  the  ship,  if  wrecked. 
The  Neptune,  1  Hag.  Adm.  227,  238. 

To  what  Craft.] — The  lien  does  not  attach 

to  a  Thames  ligliter  for  collision  in  the  body  of  a 
county.     Brerard  v.  Kendall,  col.  941. 

But  it  attaches  to  all  craft  for  damage  at  sea. 
The  Sarah,  Lush.  549.  See  Puvkls  v.  Flower, 
43  L.  J.,  Q.  B.  33  ;  L.  R.  9  Q.  B.  114  ;  30  L.  T. 
90  ;  22  W.  R.  239  ;  2  Asp.  M.  C.  226. 

It    attaches    to    Freight,    but    not    to 

Cargo.] — A  cargo  laden  on  board  a  vessel  at 
the  time  of  collision  is  in  no  case  liable  to  be 
sued  for  the  damage.  The  Victor,  Lush.  72  ; 
29L.  J.,  Adm.  110;  2  L.  T.  331. 

A  cargo  arrested  for  freight  will  be  released 
upon  payment  of  the  freight  into  court,  with  an 
attidavit  of  value.     Ih. 

Where  a  cargo  is  improperly  detained  under 
arrest,  the  owner  is  entitled  to  costs  and  damages. 
Ih. 

The  owner  of  cargo  on  board  a  ship  sued  for 
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collision  is  onh'  compellable  to  pay  into  court 
the  freiglit  due  from  him  to  the  shipowner.  The 
Leo,  Lush.  444  ;  31  L.  J.,  Achn.  78  ;  6  L.  T.  58. 
And  see  Tlie  Flora,  35  L.  J.,  Adm.  15  ;  L.  R.  1 
A.  &  E.  45  ;  14  L.  T.  \\)2. 

Deductions,  as  by  charter,  from  gross  freight 
will  be  allowed  :  and  if  the  cargo  is  delivered  at 
a  place  short  of  destination  by  reason  of  the 
collision,  such  reasonable  deduction  as  may  have 
been  agreed  upon  between  the  shipowner  and  the 
owner  of  cargo.     Ih. 

Costs  of  paying  freight  into  court  may  also  be 
deducted.     Ih. 

Collision  on   Outward  Voyage — Freight 

for  Homeward  Voyage  Liable.] — A  vessel  under 
charterparty  as  to  both  her  outward  and  home- 
ward cargo,  whilst  on  the  outward  voyage  came 
into  collision  with  another  vessel  : — Hel<l,  that 
the  freight  for  the  homeward  voyage  was  liable 
to  arrest  for  the  damage.  The  Orjjheus,  40  L.  J., 
Adm.  24  ;  L.  E.  3  A.  &  E.  308  ;  23  L.  T.  855. 

Part  of  Cargo  Discharged  when  Arrested.] 

— All  the  cargo  on  board  a  vessel  at  the  time  of 
a  collision  belonged  to  the  same  owner,  but  only 
a  part  of  the  cargo  was  on  board  when  the  vessel 
was  arrested  : — Held,  that  the  lien  for  the  whole 
freight  extended  to  every  part  of  the  cargo  on 
board  at  the  time  of  the  collision.  Tlic  Muccli(f', 
38  L.  J.,  Adm.  56  ;  L.  R.  2  F.  303  ;  20  L.  T.  58(> ; 
17  W.  R.  745. 

Sale  of  Cargo  to  pay  Marshal's  Fees.] — The 
cargo  will  be  detained  by  the  court  as  security 
for  payment  of  freight,  and.  if  necessary,  sold  to 
realise  the  amount  of  freight.  The  Gettysburg, 
52  L.  T.  60  ;  5  Asp.  M.  C.  347. 

c.  Damag-e   by  Sunken    Ship. 

Damage  by  Vessel  Sunk  by  her  own  fault — 
Duty  to  Light — Warning  to  Harbourmaster.] — 
Tlie  "IJ.,''  in  consequence  of  the  sole  default  of  her 
master  and  crew,  had  sunk  in  the  Thames,  and 
had  become  a  wreck  obstructing  the  navigation 
of  the  river.  Her  mate  sent  a  message  to  the 
harbour-master  at  G.  to  inform  him  of  the  acci- 
<lent,  who  said  that  he  would  cause  the  wreck  to 
be  lighted.  A  few  hours  afterwards,  the  wreck 
not  having  Vjcen  lighted,  a  vessel,  without  any 
f.iult  on  tlie  part  of  those  on  board  her,  came 
into  collision  with  the  wreck,  and  sustained 
damage.  An  action  of  damage  liaving  been 
instituted  on  behalf  of  the  owner  of  the  damaged 
ve.ssel  against  the  owners  of  the  "  D,"  the  judge 
at  thetrial  icfused  to  admit  tlie  evidence  shewing 
that  the  mate  of  the  '•  D."  had  sent  a  message  to 
the  harbour-master,  and  that  the  latter  had  pro- 
miseil  to  light  the  wreck: — HeM,  that  the 
cvirlence  was  wrongly  ix-jectcd,  that  the  collision 
had  not  been  caused  by  the  negligence  of  the 
owners  of  the  wreck,  ami  that  they  were  not 
lialile  for  the  damage  done.  The  JJoiu/h/n.  51 
L.  .J.,  Adm.  81»  ;  7  P.  D.  151  ;  47  L.  T.'  5(l2  ;  5 
Asp.  M.  C.  1.-,— C.  A.     Reversing  30  W.  R.  692. 

Maritime  Lien.] — In  order  to  fix  the  owners  of 
n  wreck  with  lialnlity,  two  things  must  be  shewn  : 
first,  tliat  in  regaid  to  the  ]iaiticular  matters  in 
lespect  of  which  defiiult  is  alleged,  the  control  of 
the  vessel  is  in  them  ;  and  secondly,  that  they 
have,  in  the  dischaige  of  their  Icgil  duty,  been 
guilty  of  wilful  niisconchict  or  neglect.  The 
Utopia  (^Owiuv*)  V.  The.  Priiinilu  (^Ou)7Wts),  62 


L.  J.,  P.  C.  118  ;  [1893]  A.  C.  492  ;  1  R.  394  ;  70 
L.  T.  47  ;  7  Asp.  M.  C.  408— P.  C. 

Where  the  owners  of  a  wreck  had  not  aban- 
doned possession,  but  had  properly  transferred 
the  control  of  the  lighting  thereof  to  the  harbour 
aiithority,  and,  by  reason  of  imperfect  lighting, 
a  ship  entering  the  harbour  had  collided  with 
the  wreck  : — Held,  (i.)  that  the  o\vuers  of  the 
wreck  were  not  guilty  of  negligence,  and  there- 
fore not  to  blame  ;  and  fttrther,  no  negligence  at 
the  time  of  the  collision  having  been  proved 
against  the  owners  or  their  servants,  no  maritime 
lien  arose  ;  (ii.)  the  colliding  ship  having  been 
navigated  with  reasonable  care  and  skill  in  cir- 
cumstances of  instant  peril,  was  also  not  to 
blame.     lb. 

See  also  Parnaby  v.  Lancaster  Canal  Co.,  post, 
col.  893. 

See  also  as  to  the  duty  of  an  owner  of  a  ship 
sunk  to  mark  her  position.  Brown  v.  MaHet,  5 
C.  B.  599.  White  v.  Crisp,  lo  Ex.  312.  Rex  v. 
Watts,  2  Esp.  675.  White  v.  Phillips,  15  C.  B. 
(x.s.)  245  :  33  L.  J.,  C.  P.  33.  Dimes  v.  Petley, 
15  Q.  B.  270. 

Liability  of  Harbour  Authority.] — A  harbour 
authority  having  power  to  remove  wrecks,  and 
taking  tolls  for  the  use  of  their  harbour,  is  liable 
for  damage  done  by  a  sunken  ship  which  they 
have  necflected  to  remove  or  mark.  Dormont  v. 
Furness' Ry.,  52  L.  J.,  Q.  B.  331  ;  11  Q.  B.  D. 
496  ;  49  L.'T.  134  ;  5  Asp.  M.  C.  127. 

Damage  by  Grounding.] — See  Tlie  Moorcoch 
and  cases,  post,  col.  SSO.  The  Rhosina  and 
cases,  post,  cols.  910,  seq. 


d.  Liability   of  Pilotage  and  Harbour 
Authorities. 

Negligence  of  Pilot — Liability  of  Pilotage 
Authority.] — A  pilotage  authoritv'  is  not  liable 
for  a  collision  caused  by  the  fault  of  a  pilot 
licensed  but  not  employed  by  them.  Dudman 
V.  Brown  and  Dublin  Port  and  Doehs  Board,  Ir. 
Rep.  7  C.  L.  5 IS. 

The  Harbours  Act,  1878,  by  s.  49,  empowers 
the  harbour  board  to  appoint  a  harbour-master, 
pilots,  and  other  officers  to  assist  in  the  execution 
of  the  act.  Sect.  76  empowers  the  board  to 
appoint  or  license  pilots  to  act  within  the  dis- 
tricts attached  to  the  harbour.  The  appellants 
emiiloyed  a  licensed  pilot,  who  was  also  de])Uty 
harbour-master,  to  navigate  their  ship,  which 
was  sunk  through  want  of  due  care  in  navi- 
gating : — Held,  tir.st,  that  the  sole  duty  of  the 
board  as  constituted  by  the  statute  in  respect  of 
pilots  was  to  license  pilots:  secondly,  that  the 
board  had  no  power  to  enter  into  pilotage  con- 
tracts, and  was  not  responsible  for  the  default 
of  their  officer  in  respect  of  pilotage.  Shaw, 
Sarill  ,5'  Co.  v.  Timaru  Harbour  Board,  59 
L.  J.,  P.  C.  77  ;  15  App.  Cas.  429  ;  02  L.  T.  913  ; 
6  Asp.  M.  C.  521— P.  C. 

Harbour  authority  held  liable  for  damage  by 
boatman  emi)loyed  by  them  to  pilot  ship. 
llohnan  v.  D-rinc  Harbour  Trustees,  4  Ct.  of 
Sess.  Cas.  (4tli  ser.)  400. 

Vessel  under  Orders  of  Dock  or  Harbour- 
master.]— When  a  vessel  eufeis  docks  with  the 
permission  and  under  the  general  directions  of 
the  dock-master,  and  witliin  the  space  over 
which  his  authority  by  statute  extends,  they  who 
are  on   board  of  her  are  bound  to  use  diligence 
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rnd  care  to  carry  out  the  directions  of  the  dock- 
mistcr  in  such  a  nuiimcr  as  to  avoid  doing 
damage  to  other  vessels.  T/ie  Ci/nth/n,  4G  L.  J., 
Adm.  58:  2  P.  D.  52;  SG  L.  T.  18i  ;  3  Asp. 
M.  C.  378. 

A  steamship  under  the  directions  of  the  dock- 
master,  and  within  the  limits  of  his  jurisdiction 
when  entering  the  St.  Kathaiine  docks,  came 
into  collision  with  two  barges,  and  drove  them 
against  a  steamship  lying  alongside  the  wharf, 
which  steamship  crossed  a  skiff  and  sunk  it.  In 
the  City  of  London  court,  where  a  cause  of 
damage  was  instituted,  it  was  found  by  the 
judge  as  a  fact  that  the  steamship  was  not  liable 
for  the  damage  to  the  skiff,  because  she  was 
bound  by  statute  to  obey  the  dock-master,  and 
could  not  do  anything  but  under  his  orders.  The 
owner  of  the  skiff  ai)i)ealed,  and  the  court  held 
that  the  master  contributed  to  the  damage  by 
negligence  in  carrying  out  the  orders  of  the  dock- 
master,  and  therefore  that  the  steamship  was 
liable  for  the  damages  proceeded  for.     Ih. 

A  vessel  leaving  dock  with  a  pilot  on  board 
and  within  the  space  over  which  the  dock- 
master's  authority  extends  by  statute,  is  respon- 
sible for  damage  resulting  from  the  use  of  a  tug 
of  insufficient  power  by  her  master,  even  when 
such  tug  is  in  the  general  employment  of  the 
dock  company,  there  being  no  obligation  on  the 
dock  company  to  supplv  a  tug.  The  Bcltjic,  2 
P.  D.  57.  n.  ;  35  L.  T.  929  ;  3  Asp.  M.  C.  318. 
See  also  The  Rltoslna,  and  cases  infra,  col.  910. 


e.  Dam.ag-e  by  Queen's  Ship. 

Actual  Wrongdoer  alone  Liable.] — Where  a 
Queen's  ship  is  in  collision  the  actual  wrongdoer 
is  alone  liable.       Tlie  liirkcnJirad,  3  W.  Eob.  75. 

Commander  and  Officers.] — Commander  of  a 
Queen's  ship  condemned  in  a  collisioia  cause. 
The  Voleanu,  2  W.  Hob.  337. 

The  captain  of  a  sloop  of  war  is  not  answer- 
able for  damage  done  by  her  to  another  vessel : 
the  mischief  appearing  to  have  been  done  during 
the  watch  of  the  lieutenant,  who  was  upon  deck, 
and  had  the  actual  direction  and  management  of 
the  steering  and  navigating  of  the  sloop  at  the 
time,  and  when  the  captain  was  not  upon  deck, 
nor  was  called  by  his  duty  to  be  there.  Kichol- 
son  V.  Mouncey,  15  East,  384  ;  13  K.  R.  501. 
And  see  Huggett  v.  Montgomoi-y,  2  Bos.  &  P. 
(N.R.)  446  :  itose  v.  Miles,  4  M.'  &  S.  101  ;  16 
E.  R.  405. 

Lords  of  the  Admiralty.  ]  — The  lords  of  the 
admiralty  cannot  be  sued  for  a  collision  by  the 
owners  of  a  merchant  vessel  that  has  been  in 
collision  with  one  of  H.M.  ships.  Tlie  Atltol,  1 
W.  Rob.  374. 

Government  Transport.] — No  action  is  main- 
tainable against  an  owner  of  a  transport  vessel 
employed  by  the  govei"nment  for  damage  done 
in  the  execution  of  positive  oiders  of  an  officer  of 
the  royal  navy  under  whose  command  she  was. 
Hodgkinxim  v.  Feriiic.  2  C.  B.  (N.S.)  415  ;  26 
L.  j'.,  C.  P.  217  ;  3  Jur!  (N.S.)  818. 

Where  a  vessel  of  the  royal  navy  towing  two 
transports,  anchored  by  the  order  of  the  admiral, 
and  the  captain  ordered  the  vessels  in  tow  to 
hold  on  by  their  warps,  and  afterwards  a  breeze 
spiang  up,  and  one  of  the  tivansports,  swinging 
to  it,  came  into  collision  with   another  transport 


in  another  column  ;  and  the  captain  stated,  that 
after  the  order  to  hold  on  by  the  warps,  it 
would  have  been  proper  for  the  master  of  the 
transport  to  let  go  his  anchor  if  anything 
occurred  which  would  have  made  it  dangerous 
to  his  own  ship  if  he  did  not  do  so  : — Held,  that 
in  an  action  against  the  owner  of  the  transports 
for  damage  done  by  the  collision,  the  judge  was 
right  in  leaving  it  to  the  jury  to  say  whether 
the  master  was  not  guilty  of  negligence  in  not 
dropping  his  anchor  on  the  wind  changing.  //'. 
And  see  Fletcher  v.  BraddlcU,  supra,  col.  716. 

Pilot.] — The  pilot  of  a  king's  ship  is  liable  for 
a  collision  caused  by  his  fault,  although  he  is 
subject  to  the  orders  of  a  superior  officer.  Short 
V.  Clements,  Peake,  144. 

f.  Damag-e  by  Ship  of  Foreign  Sovereign. 

Jurisdiction  of  Court  of  Admiralty.] — A  steam 
vessel  belonging  to  the  Kliedive  of  Egypt  had 
come  to  England  to  be  repaired,  with  a  cargo  on 
board.  She  was  not  a  man-of-war.  Upon  her 
trial  trip  she  came  into  collision  with  and  sunk 
the  "  Batavier  "  ;  the  owners  of  the  "  Batavier " 
caused  her  to  be  arrested  by  a  warrant  of  the 
court  of  admiralty.  An  application  having 
been  made  for  a  prohibition  : — Held,  that  the 
court  of  admiralty  was  the  proper  tribimal  to 
determine  whether  the  steam  vessel  was  entitled 
to  the  immunity  allowed  to  the  vessels  of  a  sove- 
reign state,  and  that  a  prohibition  ought  not  to 
issue.  Charkieh,  In  re,  42  L.  J.,  Q.  B.  75  ;  L.  E. 
8  Q.  B.  197  ;  28  L.  T.  190  :  21  W.  R.  437. 

The  "  Charkieh  "  belonging  to  the  Khedive  of 
Egypt,  and  usually  employed  in  carrying  mails 
and  passengers,  came  to  England  with  merchan- 
dise and  for  repairs.  Having  completed  her 
repairs,  and  whilst  on  a  trial  trip  down  the 
Thames,  she  came  into  collision  with  the 
"  Batavier."  On  arrest  bv  the  owners  of  the 
•'  Batavier  "  : — Held,  lirst,  that  his  highness  the 
Khedive  is  net  entitled  to  the  privileges  of  a 
sovereign  prince.  The  Charkieh,  42  L.  J.,  Adm. 
17  ;  L.^R.  4  A.  .^  E.  59  ;  28  L.  T.  513. 

Held,  secondly,  that  even  the  privileges  of  a 
sovereign  princ-  wnuld  nor  extCTid  to  immunity 
from  arrest  in  a  suit  tor  damage  by  collision. 
Ih. 

Held,  thirdly,  that  if  the  privileges  did  extern  I 
to  such  an  innnunity.  they  would  have  been 
waived  in  this  case  by  the  employment  of  the 
ship  at  the  time  as  a  trader.     lb. 

Exemption    from  Arrest.] — A  vessel  of 

war  commissioned  by  the  government  of  a 
foreign  state,  and  engaged  in  the  national 
service  of  her  government  was  stranded  on  the 
coast  of  England.  She  had  a  cargo  of 
machinery  on  'board  her  alleged  to  belong  to 
inivate  individuals  of  which  her  government 
had  for  public  purposes  charged  itself  with  the 
care  and  protection.  Important  and  efficient 
salvage  services  were  rendered  to  the  ship  and 
caigo.  A  suit  was  instituted  on  behalf  of  certain 
of  the  salvors  against  the  shij)  ant  her  cargo. 
The  court  refused  to  order  a  warrant  to  issue  lor 
the  arrest  of  the  ship  or  cargo,  and  held  that  it 
had  no  jurisdiction  to  entertain  the  suit.  The 
Constitution.  48  L.  J.,  Adm.  13  ;  4  P.  D.  39  ;  4a 
L.  T.  219  ;  27  W.  E.  739  ;  4  Asp.  M.  C.  79. 

A  steam  packet  conveying  mails  and  carrying 
on  commerce,  and  which  belongs  to  the  sovereign 
of  a  foreign  state,  and   is  officered  by   otffcers 
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commissioned  bj'  him,  comes  within  the  category 
of  vessels  which  are  exempt  from  process  of  law, 
and  cannot  therefore  be  arrested  so  as  to  give 
a  British  subject  a  right  to  proceed  against  her. 
The  Parh-mcnt  Bplfje,  5  P.  D.  197  ;  42  L.  T.  273  ; 
28  W.  R.  642  ;  4  Asp.  M.  C.  234— C.  A. 

4.  Persons  Entitled  to  Recover. 

Shipowners.]  —  0\\'ners  of  the  injured  ship, 
whether  registered  as  owners  or  not.  The  llos, 
Swabey,  100. 

Passengers  and  Crew.] — Passengers  or  crew 
in  respect  of  baggage  or  clothes  lost.  Tlie 
Cumherland,  5  L.  T.  4'.)G. 

Posthumous  Child.] — A  posthumous  child  for 
the  loss  of  his  father  lost  in  the  collision.  The 
Georqe  and  Richard,  L.  R.  3  A.  &  E.  460  ;  24 
L.  T.'  717  ;  1  Asp.  M.  C.  50. 

For  Personal  Injury.] — Seamen  hurt  in  the 
collision.  The  Jiomdhio,  5  L.  T.  291  ;  Tuy/or  v. 
JDewai;  2  B.  &  S.  58.     And  nee  infra,  col.  925. 

Indorsee  of  Bill  of  Lading.] — Indorsee  of  bill 
of  lading  of  cargo.  The  Marathon,  40  L.  T. 
163  ;  4  Asp.  M.  G.  75. 

Loss  of  Life.] — See  infra,  cols.  876,  925. 

Bailees  of  Injured  Barge.]  — In  a  cause  of 
collisiuii  instituted  by  the  bailees  of  a  barge 
against  a  stcambhiji,  they  were  competent  to  sue 
in  I  em  in  the  admiralty  court ;  but  in  order  to 
protect  the  defendants  from  the  possibility  of 
another  suit  by  otlier  parties  on  the  same  subject, 
the  court  directed  that  the  money  awarded  as 
compensation  for  the  damage  should  not  be  i)aiil 
until  it  should  be  satisfactorily  established  that 
Buch  payment  would  release  tlie  defendants  from 
all  claims  by  the  owners  of  the  barge  in  respect 
of  the  collision.     The  Minna,  L.  R.  2  A.  &  E.  97. 

Cargo  Owners.]  —  Can  recover  half  their  loss 
altliougli  the  carrying  siiip  is  also  in  fault.  The 
Milan,  Lush.  388  ;  31  L.  J.,  Adm.  105  ;  5  L.  T. 
590  ;  The  City  of  Manchester,  49  L.  J.,  Adm. 
81  ;  5  P.  D.  221  ;  42  L.  T.  521 ;  4  Asp.  M.  C.  412 
— C.  A. 

Underwriters.] — Can  sue  in  the  name  of  the 
owner  of  the  injureil  sliij)  after  payment  of  the 
insurance,  but  not  in  tlieir  own  names.  Sinipxiui 
V.  Thompson,  3  Ajip.  Cas.  279  ;  38  L.  T.  1  ;  3 
Asp.  M.  C.  567. 

In  the  case  of  a  collision  between  two  shi[)S 
belonging  to  the  same  owner,  by  which  one  was 
totally  lost  through  the  exclusive  fault  of  the 
other  : — Held,  that  the  underwriters  could  make 
no  claim  against  the  sum  [laiil  into  court,  under 
the  Merchant  Shii)ping  Act,  18(12  (25  &  26  Vict. 
c.  63,  s.  54),  the  insured  being  himself  the  person 
who  had  caused  the  damage.     Ih. 

Passengers  and  Others  on  Board  Wrongdoing 
Ship.] — A  i)assciiger  on  board  the  "  l>u-iiiic  ' 
and  one  of  the  crew  lost  their  lives  by  drownin<,^ 
in  consequence  of  a  collision  with  the  "Beiniiia." 
Both  vessels  were  to  blame,  but  neither  of  the 
deceased  had  anything  to  do  with  the  negligent 
navigation  of  the  "  Bushire  "  : — Held,  that  their 
representatives  could  maintain  actions  under 
Lord  Campbell's  Act  against  the  owners  of  the 


"  Bernina,"  and  could  recover  the  whole  of  the 
damages  ;  s.  25,  sub-s.  9,  of  the  Judicature  Act, 
1873,  not  being  applicable  to  such  actions. 
Thorogood  v.  Bryan  (8  C.  B.  115),  and  Arm- 
strong v.  Lancashire  and  Yorkshire  Rij.  (L.  R. 
10  Ex.  47)  overruled.  The  Bernina,  Mills  v. 
Annxtran'/.  57  L.  J.,  Adm.  65  ;  13  App.  Cas.  1 ;. 
58  L.  T.  423  :  36  W.  R.  870 ;  6  Asp.  M.  C.  257  ; 
52  J.  P.  212— H.  L.  (E.) 

Collision  between  two  Ships  belonging  wholly 
or  in  part  to  same  Owners.]  —  See  Chartered' 
Mercantile  Banlt  of  India.  China  and  London 
V.  London  and.  Xrtherlandx  India  Steam  ya li- 
gation Co.,  infra,  col.  737;  Simpson  v.  Thomjjson, 
supra. 

Master.] — The  master  of  a  ship  that  has  been 
damaged  by  collision  abroad  has  power  to  insti- 
tute an  action  in  a  foreign  court  for  recovery  of 
damages  on  behalf  of  slrip  and  cargo  owners. 
The  Reinhcch,  6t)  L.  T.  209  ;  6  Asp.  M.  C.  366— 
C.  A. 

Damage   by  Tug.] — See  8.  Tua  and    Tow, 

infra,  cols.  754,  seq. 

Common  Employment.] — A  compulsory  pilot 
is  not  fellow  servant  of  crew,  ami  may  recover 
against  the  shipowner  for  injury  suffered  in. 
collision  through  fault  ot  crew.  Smith  v.  Steele, 
44  L.  J.,  Q.  B.  60  :  L.  R.  10  Q.  B.  125  ;  32  L.  T. 
195  ;  23  W.  R.  388  ;  2   Asp.  M.  C.  487. 

Where  the  captain  is  the  wrongdoer.  See 
Hedley  v.  Pinhney  and  Sons'  Stcamshij)  Co., 
ante,  col.  73  ;  Ramsay  v.  Quinn,  ante,  col.  73. 

Purchase  of  Ship — Damage  done  before  Pur- 
chase.]— A.,  the  purchaser  of  a  ship  from  B., 
sued  C.  in  his  own  name  and  as  assignee  from  B. 
for  damage  done  to  the  ship  before  the  purchase. 
The  day  after  the  summons  was  served,  B. 
assigned  to  A.  all  his  claims  against  C.  : — Pleld^ 
that  the  action  would  not  lie.  Symington  v.. 
Camphell,  21  Ct.  of  Sess.  Cas.  (4th  ser.)  434. 


5.  Dajiages. 

a.  Generally. 

Full  Compensation.] — The  sufferer  by  collision 
is  entitled  in  full  conipensatidn.  Mode  of  esti- 
mating the  value  of  llie  injured  vessel.  TIte 
Ii'onmaster,  Swabey,  441. 

Increased  Value  by  Repairs.] — The  owners  of 
a  ship  ilauiaged  by  collision  are  entitled  to  tlie- 
full  ex|)enses  of  repairing  her  and  fitting  her  for 
sea,  though  such  repairs  may  make  her  more 
valuable  than  she  was  before  the  collision.  The 
Pactolus,  Swabey,  173  ;  5  W.  R.  167. 

No    Deduction   of  "One-third  New  for 

Old."]— There  is  no  deduction  of  -'one-third  new 
for  old"  in  the  cost  of  repairs  of  damage  by 
collision,  as  in  the  case  of  insurance.  The 
wrongdoer  pays  in  full.  The  Gazelle,  2  W.  Rob. 
279. 

In  assessing  the  value  of  seanien"s  clothes  lost 
in  collision,  one-tliii<l  dcduelcd  olf  cost  price. 
The  Cumherland,  5  L.  T.  496. 

Objection  to  registrars  report  in  res])oct  of 
amount  allowed  for  rci)airs.  The  AlJ'nd.  3  W. 
Rob.  232. 

Cost  of  Repairs— Restitution  in  integrum— 
Lloyd's    Survey.] — A  successful    [ilaintitt    in    a 
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collision  action  is  entitled  to  have  his  ship  put 
into  the  same  condition  in  which  it  was  previous 
to  the  collision  at  the  cost  of  the  wrongdoer, 
iiTcs]icctivc  of  the  fact  that  some  of  the  repairs 
necessitated  hj  the  collision  would  shortly  have 
been  necessary  to  enable  the  ship  to  pass  her 
classification  "survey,  and  in  estimating  the 
amount  of  the  wrongdoer's  liability,  no  deduc- 
tion can  lie  made  on  this  account.  Tlie  Bernina, 
55  L.  T.  781  ;  G  Asp.  M.  C.  r,.".. 

Consequential  Damage  —  Rotten  Wood.] — 
Where  a  ship  is  damaged  by  collision,  and  on 
opening  her  up  to  effect  the  repairs  rendered 
necessary  by  the  collision,  certain  parts  of  her 
not  injured  by  the  collision  are  found  to  be 
rotten,  and  to  require  renewing,  the  cost  of  such 
renewal  cannot  be  charged  to  the  collision 
damage,  although  such  parts  but  for  such  open- 
ing up  would  have  lasted  for  some  years.  The 
Princess,  52  L.  T.  932  ;  5  Asp.  M.  C.  451. 

Condition  of  Injured  Vessel.] — If  a  portion 
only  of  the  damage  is  clearly  attributable  to  the 
wronsdoer,  and  that  portion  cannot  be  dis- 
tinguished from  the  rest,  the  wrongdoer  is 
responsible  for  the  whole  damage.  The  Egyi)- 
tian,  10  L.  T.  910. 

Even  though  the  injured  vessel  may  have  been 
At  the  time  of  collision  in  such  a  condition  that 
the  collision  occasioned  an  unusual  amount  of 
damage,  a  wrongdoer  is  nevertheless  responsible 
for  all  the  consequences.     lb. 

Ship  Sunk— TotalLoss— No  further  Damages.] 

— Where  a  vessel  is  sunk  in  collision,  and  damages 
are  awarded  upon  the  footing  of  a  total  loss, 
nothing  further  by  way  of  demurrage  or  loss  of 
•wages  will  be  allowed  as  damages.  21ie  Colniii- 
hiis,  3  W.  Rob.  158. 
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Damage  to  Reputation  of  Ship.]— A  yacht 
belonging  to  the  plaintiff  having  been  sunk 
in  a  collision,  and  evidence  having  been  given 
that  her  marketable  value  was  depreciated  :— 
Held,  that,  in  addition  to  the  claims  made  for 
repairs,  the  plaintifE  was  entitled  to  be  paid  such 
■sum  as  would  compensate  for  the  impaired  value. 
The  Gcurg'iana  v.  The  Anglican,  21  W.  R.  2.S0. 

snip  sunK  and  Raised.] — Where  a  ship  carry- 
ing cargo  was  sunk  in  a  collision,  and  afterwards 
raised  and  repaired,  and  the  costs  of  rejvairs 
•exceeded  the  original  value  of  the  ship,  which 
might  have  been  asceitained  before  the  repairs 
were  commenced  : — Held,  that  the  owner  could 
not  recover  upon  a  principle  of  j^artial  loss,  but 
that  the  measure  of  damages  was  the  value  of 
the  ship  before  the  collision,  with  interest  from 
the  date  when  the  cargo  would,  in  ordinary 
■course,  have  been  delivered,  together  with  the 
•costs  of  raising,  and  the  cost  of  placing  the  ship 
in  dock  for  inspection,  less  the  value  of  the 
wreck  as  raised.  The  Eniprcss  Enqenic,  Lush. 
138.  See  also  The  Emerald,  The  Greta  Holme. 
5nfra,  cols.  735,  894. 

Improper  Abandonment.] — Where,  in  a  col- 
lision action  for  which  the  defendants  were  held 
to  blame,  the  court  found  that,  after  the  collision, 
the  plaintiff's  vessel  had  been  improjierly  aban- 
doned, and  it  appeared  that,  in  consequence 
thcr-^of.  she  sank  and  was  afterwards  raised  by 
<the    plaintiffs,   whereas    she   •.piL'l)t    have   been 


beached,  the  court  directed  the  registrar  in 
assessing  the  damages,  that,  as  the  only  ascei- 
tainable  extra  cost  arising  from  the  abandon- 
ment  was  the  cost  of  raising,  he  was  to  disallow 
that  amount.  The  Haiim,  58  L.  T.  530  ;  6  Asp. 
M.  C.  268. 

When  a  collision  takes  place  between  two 
vessels  by  the  negligence  of  the  crew  of  the 
defendant's  vessel,  whereby  the  plaintiff's  vessel 
is  injured,  and  afterwards  and  before  any  effort 
has  been  made  to  save  the  plaintiff's  vessel  her 
master  and  crew  unjustifiably  abandon  her,  and 
she  is  consequently  totally  lost,  the  defendant 
will  not  be  liable  for  such  total  loss  of  the  plain- 
tiff's ship,  but  only  for  the  expense  which  would 
have  been  incurred  in  making  good  the  actual 
damage  occasioned  by  the  collision.  The  Thu- 
ruir/i'i,  41  L.  J.,  Adm.  44  ;  26  L.  T.  446  ;  1  Asp. 
M.'C.  283. 

The  master  and  crew  of  a  vessel  injured  by 
collision  are  bound  to  shew  ordinary  courage  and 
nautical  skill  in  endeavouring  to  save  their  vessel 
from  total  loss,  and  the  defendant  will  not,  on  a 
reference  to  the  registrar  and  merchants  to  assesa 
the  damages,  be  held  liable  for  any  loss  which 
might  have  been  avoided  by  the  exercise  of  such 
ordinary  skill  and  courage.     Ih. 

The  wrongdoer  in  a  collision  is  liable  for  loss 
arising  from  the  abandonment  of  the  injured 
ship,  under  reasonable  fear  of  danger.  The 
Blenheim,  1  Spinks,  285. 

If,  in  consequence  of  the  collision,  the  crew  of 
the  injured  ship  abandon  her  under  a  reasonable 
fear  of  their  lives,  and  she  is  totally  lost,  the 
owners  of  the  wrongdoing  ship  are  liable  foi 
tlamage  and  salvage  expenses.  The  Pensher, 
Swabey,  211. 

A  vessel,  after  collision,  was  abandoned  by  her 
crew,  under  reasonable  fear  of  their  lives,  and 
lost :  the  wrongdoing  ship  doing  nothing  to  assist : 
— Held,  that  damages  for  the  total  loss  could  be 
recovered  atrainst  the  other  ship.  The  Lindsay, 
Ir.  R.  1  Eq.^259. 

Where  the  injured  ship  was  abandoned  by  hei 
crew,  after  the  collision,  unjustifiably,  and  she 
was  afterwards  salved,  the  salvage  cannot  be 
recovered  as  flamages  in  the  collision  action. 
The  Linda,  4  Jur.  (N.S.)  146  ;  6  W.  R.  196. 

Jettison  of  Cargo— Claim  for  General  Average.  ] 

— In  a  collision  between  a  Dutch  and  an  English 
steamer,  the  former  was  sunk,  and  the  latter  so 
injured  that  she  had  to  jettison  cargo  to  keep 
the  part  of  the  ship  damaged  out  of  the  water 
whilst  making  for  a  port  of  refuge.  In  an  action 
in  rem  for  damage  by  collision  brought  by  the 
owners  of  the  Dutch  steamer  against  the  English 
steamer,  to  which  the  owners  of  the  latter 
appeared  and  counter-claimed,  tlie  Dutch  steamer 
was  found  alone  to  blame.  On  the  reference  as 
to  damages,  the  owners  of  the  English  steamer 
claimed  (inter  alia)  to  recover  against  the  owners 
of  the  Dutch  steamer  the  balance  due  in  general 
average  contribution  from  ship  to  cargo  in 
respect  of  the  jettison,  after  deducting  the 
amount  due  from  cargo  to  ship,  in  respect  of  the 
damage  to  the  ship  :— Held,  that  the  claim  must 
be  disallowed,  as  the  loss  sustained  by  the  ship 
in  having  to  make  the  general  average  contribu- 
tion was  not  directly  due  to  the  collision,  but 
arose  from  the  obligation  to  contribute,  resulting 
from  the  relation  between  ship  and  cargo.  The 
Marpcssa.  61  L.  J.,  Adm.  9;  [1891]  P.  403; 
66  L.  T.  356 ;  40  W.  R.  239  ;  7  Asp.  M.  C. 
155. 


729 


SHIPPING— XX.  Collision. 


730 


Insurance  does  not  Affect.] — The  defendants 
condemned  in  damages  in  a  collision  action  are 
not  entitled  to  deduct  from  such  damages  the 
amount  received  by  the  ])laintiff  in  respect  of 
such  damage,  under  a  jiolicy.  Yates  v.  Whyte, 
4  Bing.  (N.c.)  272  ;  5  Scott,  640  ;  7  L.  J.,  C.  P. 
116. 

Plaintiff  paid  by  Insurers.] — The  injured 

party  is  entitled  to  full  compensation,  although 
the  Jury  find  that  he  has  been  paid  by  insurers 
for  part  of  the  damage :  the  insurers  having 
assigned  to  him  their  rights  against  the  defen- 
dants. Murrison  v.  Bartolumeo,  5  Ct.  of  fcjess.  Cas. 
(3rd  ser.)  848. 

Expense  of  Detaining  Witnesses.] — Costs  of 
detaining  witnesses  until  the  trial,  agency  and 
interpretation,  are  allowed  to  the  successful 
party  in  a  collision  suit.  The  Karla,  Br.  &  Lush. 
367  ;  13  W.  R.  295. 

Lien  for  Cost  of  Eepairs— Bankruptcy  of  Ship- 
owner.]— Where,  in  the  registrar's  report  in  a 
collision  action,  it  appears  that  the  claimant 
claims  (inter  alia)  as  part  of  his  damages  the 
cost  of  repairing  his  ship,  but  has  not  paid  the 
shipwright,  and  has,  since  the  repairs  were 
effected,  become  insolvent,  and  the  registrar 
allows  such  item,  the  court  has  no  power  to  do 
anything  to  ensure  the  money  being  paid  over  by 
the  claimant  to  the  shipwright,  and  will  not 
retain  the  money  in  the  registry  until  the 
claimant  has  given  satisfactoiy  evidence  that 
he  has  paid  the  shipwright.  'The  Endeavour,  02 
L.  T.  840;  6  Asp.  M.  C.  511. 

Specific  Agreement  for  Liquidation  of  Damages,] 
— 'I'he  ship  ••(;.."■  having  come  into  cdllisioii 
with  the  ship  "  \V.,"  the  owner  of  the  ship  ''W." 
caused  the  ship  "G."  to  be  arrested,  but,  in  con- 
sideration of  the  insurers  agreeing  to  pay  to  the 
owners  the  amount  of  damage  which  the  shiji 
'•  W."  had  received  by  the  collision,  her  owners 
released  the  ship  "G."  from  arrest : — field,  that 
the  word  "damage"  included  not  only  the 
damage  to  the  ship  itself,  but  consequential 
damage,  such  as  loss  of  freight  and  costs  in  the 
admiralty  court.  Heard  v.  llolmnii,  19  C.  15. 
^N.W.)  1  ;  34  L.  .[.,  C.  P.  239  ;  11  Jur.  (n.S.)  544  ; 
12  L.  T.  455;  13  W.  R.  745. 

Interest  on  Damages.]— In  a  collision  action 
in  rem  not  instituied  till  twelve  years  after  the 
collision,  the  court  alloweil  interest  for  twelve 
J  i;ai-s  on  the  dair.-'igCH  awaidcd.  The  Kiimi  Mnqinix, 
[1891]  P.  223  ,  65  L.  T.  231  :  7  Asp.  M.  C.  64. 

Interest  upon  money  paid  for  repairs  of  the 
injured  bliip  allowed  from  the  ilale  of  paynietit. 
not  only  from  the  date  of  decree.  The  Ilrhr, 
2  W.  Rob.  530  ;  5  Not.  of  Cas.  176.  And  xrc 
fimeii  infra,  col.  742. 

Loss  of  Cargo  after  Transhipment,  in  conse- 
quence of  Collision.] — Sec  'J  he  Jicridtui,  supra, 
cnl.  5til. 

Loss  of  Life  and  Personal  Injury.] — See  The 
Beta  and  cases,  infra,  col.  925. 

Assessment  of  Damages  —  Lord  Campbell's 
Act.  J — See  The  Orwell,  infra,  col.  989. 

Limit  of  Damages.]— -*«  7.  Limitation  of 
LiAiiiLirv,  iiilia,  cols.  738,  ct  sei]. 


b.  Plaintiff's  Neg-lig-ence  after   Collision. 

Loss  by  Plaintiff's  Negligence  after  Collision.] 

— If  a  collision  takes  phice  Ijetween  two  vessel* 
by  the  negligence  of  the  crew  of  the  defendant's- 
vessel,  whereby  the  plaintiff's  ve>sel  suffers 
damage  and  is  necessarily  run  agiound,  and 
afterwards  and  before  any  exjjenses  are  incurred, 
by  the  negligence  of  the  plaintiffs  servants,  a 
total  loss  of  his  ship  ensues,  the  defendant  is  not 
liable  for  such  total  loss  of  the  ship,  but  is  liable 
for  the  expense  which  would  have  been  incurred 
in  making  good  the  partial  damage.  JI.JLK 
Filling  Fiish,  2  Moore,  P.  C.  (N.S.)  77  ;  I'.r.  ic 
Lush.  436  ;  34  L.  J.,  Adm.  113  ;  12  L.  T.  619. 

Cargo  not  Unloaded.] — Damage  to  cargo  on 
board  a  ship  run  ashore  after  collision  : — Hehl. 
not  recoverable  from  the  wrongdoing  ship, 
because  it  might  have  been  avoided  by  uidoad- 
ing  the  cargo  sooner.  Tlie  Eolides,  3  Hag.  Aihn. 
3G7. 

Subsequent  Stranding  —  Remoteness.]  —  The 
defenilants'  ship,  whicli  was  admitted  to  have 
been  solely  to  blame,  collided  with  the  plaintiffs' 
barque,  cutting  off  her  starboard  quarter,  the 
captain  of  the  barque  losing  his  usual  means  of 
navigating  his  ship — namely,  his  steering  com- 
pass, log-line  and  charts — and  being  left  with  an 
inefficient  compass  and  chart.  The  captain,  in 
order  to  save  his  ship,  made  for  the  Thames,  and, 
without  any  want  of  care  or  skill  in  navigating 
his  ship,  mistook  a  certain  lightship  which  he 
saw,  and,  the  course  of  his  sliip  being  altered, 
she  almost  immediately  afterwards  stranded  : — 
Held,  that  the  defendants  were  liable  for  the 
ultimate  loss  of  the  plaintiffs'  ship,  and  that  the 
damages  claimed  in  respect  thereof  were  not  too. 
remote,  as  the  stranding  was  the  natural  and 
reasonable  result  of  the  defendants'  wrongful 
act,  and  was  such  a  consequence  as,  in  the 
ordinary  course  of  things,  would  flow  from  their 
act.  the  City  of  Lineoln,  59  L.  J.,  Adm.  1  ; 
15  P.  D.  15;  62  L.  T.  49;  38  W.  R.  345;  6 
Asp.  M.  C.  47.5— C.  A. 

Where  a  ship,  after  receiving  damage  in  a 
collision,  goes  ashore,  the  loss  is  prima  facie  lo- 
be attributed  to  tlie  collision.  The  Mellona, 
3  W.  Rob.  7. 

Loss  of  Life.]— A  brig,  by  the  negligence  of 
thn>e  on  board  her,  came  into  collision  with  a 
barque  in  .latiuary,  about  5  a.m.  off  the  Lizard.. 
In  the  collision  the  main  rigtring  of  the  barque 
was  carried  away,  and  shortly  iifterwaids  her 
fore  and  main  masts  went  by  the  board.  Towards, 
evening  the  wind  inci eased  in  violence,  and 
about  two  the  next  nioi'iiing  the  barque  was 
driven  on  shore,  and  some  of  her  crew  were 
drowned  :— Held,  that  the  loss  of  life  was. 
occasioned  bv  the  collision.  The  Georqe  and 
Itiehurd,  L.  R.  3  A.  &  E.  466  ;  24  L.  T.  717;  20' 
W.  R.  2-1 6  ;  1  Asp.  M.  C.  50. 


c.  Salvage  Expenses. 

Salvage  Expenses.]  —  Salvage  expenses  in- 
ciirrrij,  liv  ir:i-(in  of  the  collision,  arc  recoverable 
as  <liimages  against  the  wrongdoer.  The  Pengher, 
Swabey,  211. 

Costs  of  Action  for  Salvage.] — In  an  action 
for  running  I'.own  a  vessel,  it  apiieared  that  the 
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plaintiff  had  been  compelled  to  employ  a  steam- 
tug,  the  owners  of  whieh  demanded  150/.  for 
•satvag-e,  and  commenced  a  suit  in  the  admiralty 
•oourtfor  its  recovery,  in  which  suit  the  plaintiff 
paid  20/.  into  court,  and  a  decree  was  ultimately 
made,  awarding  45/.  and  costs.  The  question  of 
tlie  liability  of  the  defendant  to  i)ay  these  costs, 
and  also  the  costs  of  the  plaintiff  in  defending 
that  suit,  having  been  reserved  upon  these  facts 
for  the  opinion  of  the  court : — Held,  that  the 
plaintiff  was  not  entitled  to  recover  them.  Tiii- 
(lall  V.  Bell,  11  M.  &  W.  228  ;  12  L.  J.,  Ex.  KJO. 
The  vessels  "C."  and  "L."  came  into  collision, 
'lu  consequence  of  which  salvage  services  were 
rendered  to  the  "  C."  The  salvors  brought  a  suit, 
and  recovered  50/.  The  "  L."  was  condemned  in 
ii  suit  for  damage  brought  by  the  "  C,"  and  on 
reference  to  the  registrar  and  merchants  as  to  the 
amount,  they  struck  out  the  costs  of  the  salvage 
suit  incurred  by  the  "C,"  because  her  owners 
liad  made  no  tender  to  the  salvors  : — Held,  that 
such  costs  are,  by  the  practice  of  the  court,  a 
proper  item  in  the  amount  to  be  accorded  in  a 
suit  for  damage,  and  that  there  is  no  general 
principle  laid  down  (in  Tiiulull  v.  Bell,  supra, 
which  had  been  relied  upon  to  induce  the  court 
to  depart  from  its  usual  ]iractice.  The  Legatus, 
^Swabey.  IGS  :  5  W.  R.  154. 

Commission  on  Bail — Salvage  Action.] — Com- 
mission pai<l  for  l)ail  in  a  salvage  action  will  not 
be  allowed  as  part  of  the  damages  recoverable 
by  the  salved  vessel  in  an  action  of  damage. 
The.  Britifsh  Commerce,  53  L.  J..  Adm.  72  ;  9  P.  D. 
128  ;  51  L.  T.  604  ;  33  W.  R.  200  ;  5  Asp.  M.  C. 

;J35. 

d.  Demurrage. 

Demurrage  is  allowed  to  the  owners  of  a  ship 
■<lamaged  by  collision  during  the  time  that  she 
ihas  been  necessarily  delayed  for  the  purpose  of 
•effecting  the  repairs  rendered  requisite  by  the 
■collision,  and  of  transacting  business  unquestion- 
ably connected  with  the  collision.  The  City  of 
Jluenos  Ayres,  25  L.  T.  672  ;  1  Asp.  M.  C.  169. 

As  the  master  has,  in  some  circumstances,  the 
<luty  cast  upon  him  of  acting  as  agent  for  the 
cargo  as  well  as  the  ship,  the  making  a  protest 
■and  obtaining  the  necessary  official  documents 
An  a  foreign  port  relating  to  the  damage  done  to 
•l)oth  ship  and  cargo  is  business  unquestionably 
connected  with  the  collision.  Delay  in  their 
jireparation  caused  by  the  dilatoriness  of  the 
foreign  authorities,  and  by  no  default  of  the 
nnaster,  is  chargeable  to  the  collision.     III. 

The  rate  of  demurrage  allowed  to  steam  vessels 
■of  the  ordinary  class,  carrying  cargo,  is  6d.  per 
ton  on  the  gross  tonnage,  or  9(^.  per  ton  on  the 
•nett  tonnage,  per  day.  This  estimate  is  arrived 
at  by  doubling  the  amount  of  the  wages  of  the 
crew  and  of  the  cost  of  their  provisions,  so  as  to 
■include  both  expenditure  and  loss  of  trade.     lb. 

To  entitle  the  owners  of  a  ship  injured  in 
collision  to  damages  for  detention  during  repairs, 
it  must  be  shewn  that  actual,  not  probable,  loss 
of  freight  or  earnings  occurred.  The  Clarence, 
•3  W.  Rob.  283. 

Demurrage  or  payment  for  detention  of  the 
ship  during  repairs  and  loss  of  probable  earnings  ; 
towage  to  London  in  consequence  of  collision  ; 
detention  of  Lascar  crew  of  ship  engaged  in 
PJast  India  trade  ;  all  allowed  as  damages  for 
■collision.     H.M.S.  Infiexlhle,  Swabey,  200. 

In  the  case  of  a  steamship  that  was  one  of  a 
■cla^  sailing    at  -fixed    intervals,   damages    for 


demurrage  was  allowed  during  the  time  she  was 
detained  by  the  repairs  beyond  the  date  for  her 
sailing  in  regular  course.  The  Black  Prince, 
Lush.'  568. 

The  appellant  ship  being  found  to  blame  for  a 
collision  with  the  respondents'  ship,  the  respon- 
dents claimed  demurrage  in  respect  of  the  time 
their  ship  was  under  repair.  It  ajjpeared  that 
during  repair  the  respondents  substituted  another 
ship  of  the  company  in  the  place  of  the  damaged 
ship,  and  that  the  company  sustained  no  actual 
loss  by  demurrage  :— Held,  that  the  respondents 
were  not  entitled  to  demurrage,  there  being  no 
actual  loss.  The  BlacU  Prince,  supra,  considered 
and  approved.  The  City  of  Pehing,  59  L.  J., 
P.  C.  88  ;  15  App.  Gas.  438  ;  63  L.  T.  722  ;  39 
W.  R.  177  ;  6  Asp.  M.  C.  572— P.  C. 

e.  Loss  of  Freig-ht,  Profits,  or  Charterparty. 

Hire  of  another  Ship.] — Hire  of  another  vessel 
in  the  place  of  the  injured  ship,  which  waa 
engaged  to  perform  a  contract  to  bring  lobsters, 
allowed.   The  Yorhshlreman,  2  Hag.  Adm.  30,  n. 

Increased    Freight.] — The    "  K.,"  which 

was  on  a  voyage  under  charter  from  Cardiff  to 
Bombay  with  coals,  was  run  into  by  the  "  B." 
shortly  after  leaving  Penarth  Docks.  The  "  K.," 
which  was  considerably  damaged,  returned  to 
Cardiff,  where  her  cargo  was  taken  out  of  her  in 
order  that  she  might  be  repaired.  The  owners  of 
the  cargo  proposed  that  the  coals,  which  were 
also  damaged,  should  be  sold  and  a  fresh  cargo 
shipped.  The  shipowner,  however,  refused  to 
ship  a  fresh  cargo  except  "  on  fresh  terms  as  to 
freight,  &c.,"  and  the  charterer,  without  inqviiring 
what  the  fresh  terms  would  be,  reshipped  the 
damaged  cargo,  which  was  carried  to  Bombay  : — 
Held,  that  the  shipowner,  having  a  lien  on  the 
cargo  for  freight,  was  entitled  to  insist  on  the 
original  cargo  being  reshipped  if  it  was  capable 
of  being  carried  to  its  destination,  and  that  the 
cargo-owner  was  not  entitled  to  insist  on  its 
delivery  without  payment  of  freight  :  —  Held, 
further,  that  in  order  to  ascertain  the  amount  to 
be  paid  by  the  owners  of  the  wrongdoing  ship, 
it  was  necessary  to  estimate  what  the  increased 
freight  would  have  been,  before  comparing  the 
loss  on  the  damaged  cargo  at  Bombay  with  the 
loss  which  would  have  arisen  on  the  sale  of  the 
cargo  at  Cardiff  and  shipping  a  fresh  one.  The 
Blenheim.,  54  L.  J.,  Adm.  81  ;  10  P.  D.  167  ;  53 
L.  T.  916  ;  34  W.  R.  154  ;  5  Asp.  M.  C.  522. 

Measure  of  Damages  as  to  Loss  of  Freight.] 

— Where  the  shij)  and  freight  are  lost,  the 
measure  of  damages,  in  respect  of  freight,  is  the 
amount  of  the  freight,  less  the  cost  of  earning  it 
saved  to  the  shipowner  by  the  collision.  The 
Canada,  Lush.  585. 

Loss  of  Market.] — A  ship  having  been  damaged 
by  a  collision  with  another  siiip,  the  owners  ot 
cargo  on  the  former  claimed  damages  from  the 
owners  of  the  latter  ship.  The  cargo-owners 
claimed,  inter  alia,  for  damages  in  respect  of  the 
loss  of  market  in  consequence  of  a  portion  of 
the  cargo  having  been  delayed  in  its  arrival  at 
the  port  of  destination  :  —  Held,  that  loss  of 
market  was  too  remote  a  consequence  to  be  con- 
sidered as  an  element  of  damage,  and  that  there 
was  no  difference  in  the  principles  which  regulate 
the  measure  of  damages  in  an  action  of  collision, 
and    an   action  for  a  breach   of   duty  under   a 
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shipping  contract.  The  Notting  Hill,  53  L.  J., 
Adm.  56  ;  9  P.  D.  105  ;  51  L.  T.  66  ;  32  W.  R. 
764  ;  5  Asp.  M.  C.  241— C.  A. 

Fishing  Interrupted.] — A  French  fishing  brig 
■of  142  tons,  ciniiliiyed  in  the  cod  fishery  off  the 
banks  of  Newfoundland,  cime  into  collision  on 
the  6th  of  July,  1881,  with  an  Italian  barque, 
ami  in  consequence  of  the  collision  was  com- 
l.elled  to  put  into  port  for  repairs,  but  her  repairs 
having  been  completed,  returned  to  the  fishing 
ground  before  the  close  of  the  fishing  season.  In 
an  action  for  damages  instituted  on  behalf  of  the 
owners  of  the  brig  against  the  barque,  the  court 
prc'iounced  the  barque  solely  to  blame  for  the 
<;ollision,  and  referred  the  question  of  damages 
to  the  registrar  and  merchants.  At  the  reference 
the  plaintiffs  claimed  1,200Z.  for  demurrage  of 
tlieir  vessel  from  the  date  of  the  collision  to  the 
2t;th  August,  1881,  the  date  of  her  return  to  the 
fishing  ground  ;  and  of  the  amount  so  claimed. 
the  registrar,  by  his  report,  allowed  the  plaintiffs 
880Z.  as  the  loss  sustained  by  the  interruption  of 
their  fishing.  The  defendants  moved  the  court 
in  objection  to  the  report : — Held,  that  the 
motion  must  be  dismissed.  Tlie  Risoluto,  52 
L.  J.,  Adm.  46  ;  8  P.  D.  109  :  48  L.  T.  909  ;  31 
W.  R.  657  :  5  Asp.  M.  C.  93. 

A  claim  for  loss  of  fishing  by  a  fishing  boat 
whose  fishing  vear  was  lost  in  the  collision, 
upheld.  The  'Gleaner,  88  L.  T.  650  :  3  Asp. 
M.  C.  582. 

Loss  of  Salvage.] — Loss  of  salvage,  the  injured 
vessel  was  engaged  in  earning,  allowed  as 
<laniages.  The  Betsey  Caines,  2  Hag.  Adm.  28. 

Loss  of  Charterparty.] — In  estimating  the  loss 
sustained  by  a  ship  in  a  collision,  a  charterparty 
entered  into  contingently  on  the  arrival  of  the 
ship  at  a  fixed  date  at  another  place  should  be 
taken  into  consideration,  the  amount  recoverable 
dicing  the  fix-ight  that  would  have  been  earned 
under  the  charterparty,  less  any  expenses  which 
woidd  naturally  be  incurred  in  the  performance 
of  it.  The  Star  of  India,  45  L.  J.,  Adm.  102  : 
1  v.  D.  466  ;  35  L."  T.  407  ;  25  W.  R.  377  ;  3  Asp. 
M.  C.  261. 

The  '"Star  of  India"  and  the  "  Cheviot"  came 
into  collision  on  the  1st  of  May,  by  which  the 
latter  vessel  was  unable  to  load  cargo  by  the  time 
sli|)ulated  for  in  the  charterparty,  whicli  wa'- 
accordingly  cancelled.  She  was  not  sufficiently 
rei)aired  to  obtain  another  chartcr])arty  until  the 
4th  of  July.  The  collision  was  the  fault  of  the 
•"  Star  of  Iridia"  : — Held,  first,  that  the  owner.s 
of  the  "  Cheviot"  were  entitled  tosomecompen- 
satif»n  for  loss  of  the  charterparty.     lb. 

Held,  secondly,  that  such  compensation  was 
not  inclufled  in  the  usual  allowance  of  fourpence 
per  ten  a  day  for  demurrage.     Ih. 

Damages  for  lo.ss  of  a  beneficial  charterparty 
niav  be  recovered  in  a  collision  action.  The 
Miiti-hleSH,  10  Jur.  1017. 

'J'he  vessel, "  C  "which  was  proceeding  in  ballast 
fo  Montreal  to  load  a  cargo  of  grain  for  the 
United  Kingdom,  pursuant  to  charterparty,  was 
injured  by  collision  with  another  vessel,  and 
compelled  to  jnit  into  jiort  to  repair.  The  repairs 
necissaiily  occupied  so  long  atinie  that  it  wasnot 
reasonably  possible  for  the  "  C."  to  have  arrived 
nt  Montreal  in  time  to  fulfil  her  charter  before 
tiie  navigation  of  the  St.  Lawrence  was  st/)ppe<l 
by  ice  for  the  winter.  In  these  circumstances 
the  owners  of  the  "C."  abandoned  the  charter,  and 


it  was  found  that  they  acted  prudently  in  so 
doing: — Held,  that  the  loss  arising  from  the 
abandonment  of  the  charter  was  a  loss  caused 
by  the  collision.  The  Consett,  5  P.  D.  229  ;  5 
Asp.  M.  C.  34,  n. 

Claim  for  Loan  on  Security  for  Freight.] — 
Themasterof  the  ship  "C.."boundfrom  Philadel- 
phia to  Antwerp,  obtained  at  Philadelphia  from 
M.  a  loan  of  money  on  freight  upon  the  security 
of  an  instrument  signed  hy  him,  by  which  it  was 
stipulated  that  the  loan  should  be  repaidafter  arri- 
val of  the"C."  at  Antwerp  or  other  intermediate 
port  at  which  the  voyage  should  end,  and  that  if 
there  should  be  no  paj-ment  of  freight  the  loan 
should  not  be  paid  back.  The  "  C,"  whilst  on  the 
course  of  her  voyage  to  Antwerp,  came  into 
collision  with  another  ship  and  sank,  and  her 
cargo  was  lost.  The  collision  was  occasioned  by 
the  negligence  of  those  in  charije  of  the  other 
ship,  and  her  owners  instituted  an  action  for 
limitation  of  tiieir  liability.  In  sttcb  action  a 
sum  of  money  was  awarded  out  of  the  proceeds 
paid  into  court  to  the  owners  of  the  "  C."  for  loss 
of  freight.  M.  claimed  a  portion  of  this  sum  in 
respect  of  his  loan  : — Held,  that  his  claim  was 
well  founded.  Semble,  where,  in  an  action  for 
limitation  of  lialnlity  a  sum  of  money  is  awarded 
as  compensation  for  loss  of  freight  to  the  owners 
of  a  vessel  run  down  by  the  plaintiff's  ship,  the 
holder  of  a  bottomry  bond  on  the  freight  of  the 
vessel  run  down,  is  entitled  to  claim,  in  respect 
of  the  loan  of  bottomry,  a  portion  of  the  sum 
awarded  for  loss  of  freight.  2'he  Empiisa,  48 
L.  J..  Adm.  36  ;  5  P.  D.  ^6  :  41  L.  T.  383  ;  28 
W.  R.  263  ;  4  Asp.  M.  C.  185. 

Loss  of  Profits — Agreement  to  provide  Vessel 
for  particular  Voyage — Remoteness.] — A  col- 
lision occuire<l  between  two  vessels,  the  "A."  anrl 
the  "G.,"  shortly  after  acontract  had  been  made 
by  the  owners  of  the  "  A."  that  u[)on  the  comple- 
tion of  her  then  voyage  she  should  proceed  upon 
another  voyage.  The  repairs  to  the  "A."  made 
necessary  by  the  collision  could  not  be  completed 
in  time  to  enable  her  to  fulfil  the  contract.  In 
an  action  by  the  owners  of  the  "A."  against  the 
owners  of  the  ''(i.,"  the  former  claimed  damages 
in  respect  of  the  loss  of  the  earnings  which  would 
have  been  derived  from  the  employment  con- 
tracted for  : — Held,  that  the  damages  claimed 
were  not  too  remote,  but  flowed  directly  and 
naturally  from  the  cnUision,  and  that  such 
damages  should  be  allowed  as  would  rei)re- 
sent  the  loss  of  ordinary  and  fair  earnings  of 
such  a  ship  as  the  "A.,"  having  regard  to  the  fact 
that  the  contract  had  been  entereil  into.  The 
Arf/entino,  The  Graeie  (^Oirnerx')  v.  The  Arz/en- 
tim  {Ownerx),  59  L.  J.,  Adm.  17  :  14  App.  Cas. 
519  ;  61  L.  T.  706  ;  6  Asp.  M.  C.  433— H.  L.  (E.) 
Affirming  37  W.  R.  210— C.  A. 

Advanced    Freight— Security   on   Cargo.] — A 

ship,  "A.,"  and  lirr  cavLid,  i)rlc,i]grd  to  the  same 
owners,  and  the  plainliU's  ailvaiirud  1,000/.  as  a 
loan  to  such  owners,  and  received  as  security  the 
bill  of  lading,  on  which  the  master  intlorsed  the 
receipt  for  1,000/.  as  advanced  freight,  and  also  a 
policy  of  insurance  on  advanced  freight.  Shif) 
"A."  was  lost  through  a  collision  with  the  defen- 
dant's vessel,  whose  negligence  was  admitted. 
It  was  proved  that  the  difference  between  the 
value  of  the  cargo  at  the  port  of  destination  and 
at  the  port  of  loading  would  have  considerably 
exceeded  1,000/.  In  an  action  by  the  holders  of 
the  bill  of  lading  for  1,000/.  against  the  defer- 
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dant's  ship  : — Held,  that  the  [)laiiitiffs  were 
entitled  to  recover  the  sum,  thoui;h  it  was  not, 
strictly  speaking,  advanced  freight,  but  a  pro- 
spective increase  in  the  value  of  the  cargo,  and 
that  the  insurers  were  subrogated  to  the  rights  of 
the  plaintiffs.  The  Thijatira,  52  L.  J.,  Adm.  85  ; 
8  P.  D.  15.-) ;  49  L.  T.  406  ;  32  W.  R.  276  ;  5  Asp. 
M.  C.  147. 

Freight  in  Captain's  hands,] — Freight  in  the 
captain's  hands,  lost  in  the  collision,  allowed  as 
damages.     The  Cniitherland,  5  L.  T.  496. 

Cost  of   Raising  Wreck — Public    Body.] — A 

jiublic  body,  with  statutory  public  duties  to  dis- 
charge and  jiower  to  levy  rates  for  the  purpose  of 
discharging  those  duties,  is  entitled,  though  it  is 
not  a  protlt-earning  body,  to  substantial  damages 
in  respect  of  the  loss  of  the  use  of  property 
injured  by  the  negligence  of  another  ;  and  for  the 
recovery  of  such  damages  it  is  not  necessary  to 
})rove  direct  pecuniary  loss.  Hie  Greta  Holme^ 
66  L.  J.,  Adm.  166  ;  [1897]  A.  C.  596  ;  77  L.  T. 
23  ;  8  Asp.  M.  C.  317— C.  A. 

A  dredger,  the  property  of  the  Mersey  docks 
and  harbour  board,  the  conservancy  authority 
of  the  port  of  Liverpool,  was  sunk  by  the  negli- 
gence of  those  in  charge  of  the  ''  Greta  Holme." 
The  wreck  was  raised,  and  in  addition  to  other 
items  the  board  claimed  1,500'.  damages  for  the 
loss  of  the  use  of  the  dredger  during  the  fifteen 
weeks  she  was  under  repair.  There  was  evidence 
that  the  dredger  might  have  been  let  at  the  rate 
of  lOOZ.  a  week,  anil  that  during  its  disablement 
the  work  of  deepening  the  river  had  been  re- 
tarded :— Held  ((.ord  Morris  dissenting),  that 
the  board  were  entitled  to  substantial  damages, 
which  the  house  of  lords  assessed  at  500Z.     Ih. 

Wreck-raising  Plant.] — See  The  Crystal  and 
cases,  post.  col.  893. 

6.  Division  of  Loss. 

Statement  of  the  Rule.]  —  Statement  of 
admiralty  law  as  to  the  four  cases  of  collision, 
by  fault  of  one  ship,  both  ships,  or  neither 
ship,  anl  the  liability  for  damages  in  each  case. 
Loss  is  divided  where  both  ships  in  fault.  The 
Lord  Mr! rille,  cited,  2  Shaw's  Sc.  App.  395. 
The  Woudroj),  2  Dods.  83. 

Its  Justice  questioned.] — The  justice  of  the 
rule  questioned.  See  [)er  Denman,  C..J.,  De 
Vaux  V.  Sal ra dor,  4  A.  &  E.  420  ;  6  N.  &  M. 
713  ;  5  L.  J.,  K.  B.  134.  Per  Selborue,  C,  The 
Khedlre,  infra. 

Eeason  for  the  Rule.] — The  reason  for  the 
rule  is  to  avoid  interminaV)le  litigation.  See  per 
Lord  Blackburn,  The  Khedice,  infra. 

Equal  Division — One  Ship  more  in  Fault 
than  the  Other.]  —  Kule  of  equal  division  of 
lo>s  ai)|ilied.  The  Petersjield  and  Tlie  Judith 
ILandulph,  cited  in  Ilay  v.  Le  JS'eve,  2  Shaw's  Sc. 
App.  395. 

The  rule  of  admiralty  is  that  if  there  is  blame 
causing  the  accident  on  both  sides,  they  are  to 
divide  the  loss  equally  .  .  .  however  small  the 
blame  may  be  on  one  side.  Per  Lord  Blaek- 
Vjurn,  The  Margaret,  Cayzer  v.  Cavron  Co.,  54 
L.  .L,  Adm.  18:9  App.  Gas.  873,  881  ;  52  L.  T. 
361  ;  33  W.  R.  281  ;  5  Asp.  M.  C.  371— H.  L.  (E.) 
Iluy  V.  Le  Nece,  supra.     Tlie  Woodroj),  supra. 


Principle  of  the  Rule.] — The  principle  of  the 
rule  is  e(ptality  of  jiarticipation  in  a  loss  arising 
from  a  common  fault.  See  per  Lord  Stowell, 
The  Woodi'op,  supra.  Gf.  per  Selborne,  G.,  The 
Khedive,  infra. 

The  Common  Fault.] — May  be  partly  on  shore 
and  partly  afloat  ;  as  where  one  ship  was  negli- 
gently launched  and  the  otlier  negligently  placed 
in  her  way.     The  United  States,  12  L.  T.  33. 

The  common  fault  need  not  conduce  to  the 
collision  if  it  conduces  to  the  damage  ;  as  where 
one  ship  was  negligently  navigated  and  the  other 
holed  her  with  her  anchor,  which  was  a  cock-bill. 
The  Margaret,  50  L.  J.,  Adm.  67  ;  6  P.  D.  76  ;  44 
L.  T.  291  ;  29  W.  R.  533  ;  4  Asp.  M.  G.  375— 
G.  A. 

Whilst  a  barge  was  by  night  lying  astern  of  a 
steamship,  in  a  dock,  the  latter  moved  her  pro- 
peller and  cut  a  hole  in  the  barge.  It  appeared 
that  there  was  no  one  on  board  the  barge  at  the 
time  of  the  accident.  In  a  collision  action  : — 
Held,  that  although  the  steamer  was  to  blame, 
the  bai'ge  was  also  to  blame  for  not  having  any 
one  on  board  of  her,  as,  had  there  been,  the 
collision  might  have  been  avoided,  and  in  any 
event  the  bai'ge  might  have  been  beached  before 
she  sank ;  the  plaintiffs  therefore  could  only 
recover  half  tlieir  damages.  The  Scotia,  63  L.  T. 
324  ;  6  Asp.  M.  G.  541. 

Difficulty  of  applying  Common  Law  Definition. 

of  Negligence.] — See  The  Monte  Rosa,  62  L.  J., 
Adm.  20  ;  [1893]  P.  23  ;  68  L.  T.  299  ;  41  W.  R. 
304  ;  7  Asp.  M.  G.  326. 

Fault  of  not  standing  by.]— The  rule  formerly 
did  not  ai)ply  whei-e  one  ship  was  in  fault  for 
the  collision  and  the  other  for  not  standing  by 
to  assist.  The  Celt,  3  Hag.  Adm.  321.  But  see, 
as  to  present  law,  57  &  58  Vict.  c.  60,  s.  422. 

Both  or  one  Ship  Foreign.] — The  rule  applies 
where  one  or  both  shijJS  are  foreign.  The  Aorth 
American  and  The  Tecla  Carmen,  Swabey,  358  ; 
Lush.  79.  Chartered  Mercantile  Bank  of  India 
V.  Netherlands  India  Steam  Natiqation  Co.,  52 
L.  J.,  Q.  B.  220  ;  10  Q.  B.  D.  521  ;'48  L.  T.  .546  ; 
31  W.  R.  445  ;  5  Asp.  M.  G.  65  ;  47  J.  P.  260— 
G.  A.  The  Washington,  5  Jur.  1067.  The  Mon- 
arch, 1  W.  Rob.  21.  The  Khedire.  Stoomeaart 
Maatschappy  Kederland  v.  Peninsular  and 
Oriental  Steam^  Nariqation  Co.,n2  L.  J.,  Adm.  1  ; 
7  App.  Gas.  795  ;  47  L.  T.  198  ;  31  W.  R.  249  ;  5 
Asp.  M.  C.  360,  567.  The  Seringapatam,  3  W. 
Rob.  38.  Chapman  v.  Royal  JS'etherlands  Steam, 
Navigation  Co.,  49  L.  J.,  Ch.  449  :  4  P.  D.  157  : 
40  L.  T.  433  ;  27  W.  R.  554  ;  4  Asp.  M.  C.  lO^ 
— G.  A. 

Cargo-owner  suing  Owner  of  carrying  Ship.] 

— Rule  of  division  of  loss  where  both  ships  in 
fault  does  not  apply  to  an  action  by  the  owner  of 
cargo  against  the  owner  of  the  carrying  ship 
upon  the  contract  to  carry.  The  Bushire,  52 
L.  T.  740  ;  5  Asp.  M.  G.  416. 

The  Rule  applied.]  —  Both  vessels  being  in 
fault  for  a  collision,  a  moiety  of  the  damage 
suffered  by  each  jjronounced  for.  The  Imnia- 
ganda  Sara  Clasina,  Vaux  v.  Sheffer,  8  Moore, 
P.  C.  75.  The  Independence,  U"  Moore,  P,  C.. 
103  ;  Lush.  270  ;  4  L.  T.  503  :  9  W.  R.  582. 

Insurance — Running  Down  Clause.] — Liability 
of  underwriters  where  both  ships  in  fault.     See- 
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London    Steamship    Associnthm    v.     Gramjj'ian 
Steamshij}  Co.,  post,  col.  108i. 

Fault  of  one  Ship  that  of  her  Compulsory 
Pilot.] — The  "'A/'  audthe  "H."  were  in  collision 
by  the  fault  of  the  crew  of  the  •'  A.''  and  the  com- 
pulsory pilot  of  the  ■•  H." : — Held,  that  the  rule  of 
division  of  loss  applied  ;  but  that  the  "A."  owners 
could  recover  4,000/.  (half  her  loss  being  8.000Z.), 
and  not  only  2..")00Z.,  the  balance  between  4.00O?. 
and  1,500Z.  (half  the  loss  of  the  "A.").  The  Hector, 
52  L.  J.,  Adm.  51  ;  8  P.  D.  218  :  48  L.  T.  890  ; 
31  W.  R.  881  ;  .5  Asp.  M.  C.  101— C.  A.  See  also 
The  Demetrius.  41  L.  J..  Adm.  69  :  L.  R.  3  A.  & 
E.  523  ;  26  L.  T  329  ;  20  W.  R.  761  ;  1  Asp.  M.  C. 
2.51. 

Both  Ships  in  Fault  by  Agreement  of  Ship- 
owners —  Cargo  Owners  not  bound  by  Agree- 
ment.]— An  agreement  between  the  shipo\\'ners 
that  both  ships  were  in  fault  does  not  prevent 
the  owner  of  cargo  on  board  one  ship  from 
asserting  in  an  action  by  the  owner  of  the  other 
ship  to  limit  his  liability  that  the  last-mentioned 
ship  was  alone  in  fault.  The  Karo,  57  L.  J. 
Adm.  8  ;  13  P.  D.  24  ;  58  L.  T.  188  ;  6  Asp.  M.  C. 
245. 

Collision  between  Ships  of  same  Owners — 
Rights  of  Cargo  Owners. ^  — AVhere  a  collision 
occurred  between  shi[is  belrmging  to  the  same 
owners,  and  the  shipowner  was  protected  by  bill 
of  lading  against  collision,  and  also  against  negli- 
gence of  those  navigating  the  carrj-ing  ship  : — 
Held,  that  he  was  liable  in  tort  for  the  negli- 
gence of  those  on  board  the  other  ship  to  the 
extent  of  half  the  loss  of  the  cargo  owner  ;  and 
that  he  was  protected  by  the  bill  "of  lading  from 
further  liability.  Chartrrrd  Mercuntile  Jiaiih  of 
Jrulia  V.  Netherlands  India  Steam  Naxiqation 
Co.,  .52  L.  J.,  Q.  B.  220  ;  10  Q.  B.  D.  521  ;  48  L.  T. 
546  ;  31  W.  R.  445  ;  47  J.  P.  260  ;  5  Asi).  M.  C.  65 
— C.  A. 

Collision  between  Tug  and  Third  Ship  —  Lia- 
bility of  Owners  of  Tug  and  Tow.j  — A  tug 
with  a  ship  in  tow  siiuck  and  injured  a  third 
ship,  the  ship  in  tow  not  touching  her.  All 
three  vessels  were  found  to  blame  for  proceeding 
at  an  improper  s'pecd  : — Held,  that  the  owners  of 
the  tug  and  of  the  tow  were  jointly  and  .severally 
liable  to  the  owners  of  the  third  vessel  for  one- 
half  of  the  damage  that  vessel  had  sustained, 
less  one-half  of  the  tug's  damage: — Held,  also. 
that  the  total  liability  of  tug  and  tow  was  not 
limited  to  the  statutory  amount  on  the  tonnage 
of  the  tug.  The  Kniilishman  and.  The  An.sfralia, 
63  L.  J.,  Adm.  133  :[IH'.)4]  I'.  2.(9  ;  6  K.  743  ;  70 
T,.  T.  846;  43  W.  K.  62  :  7  Asp.  M.  C.  6o3. 

Cargo  Owner  can  recover  only  Half  his 
Loss— Both  Ships  in  Fault.]— In  admiralty  the 
owner  of  caigo  on  buinil  one  of  two  shijjs  both 
of  which  are  in  fault  for  the  collision  could 
recover  onlv  half  his  loss.  7'he  Milan.  Lush 
388  ;  31  L.  .J.,  Adm.  105  :  5  L.  T.  590.  But  see 
The  Jicrnina,  57  L.  J.,  Adm.  65  ;  13  Apt).  Cas. 
I  :  58  L.  T.  423  :  36  W.  R.  870  ;  6  A.sp.  JI.  C.  257  : 
52  .J.  P.  212— H.L.  (iO.) 

One  Ship  deemed  in  Fault  for  Infringement 
of  Eegulations.]— The  rule  of  division  of  loss 
applies  where  fault  is  jiresumed  U7i<ler  36  io  37 
Vict.  c.  85,  s.  17,  by  reason  of  infringement  of 
the  regulations.  The  Khedive,  ^n^vu.;  Cluirtcred 
VOL.    XIII. 


Mercantile  Bank  of  India  v.  Ketherlands  India 
Steam  Xarigation  Co.,  supra  ;  The  Hochung  and 
The  Lapwing,  51  L.  J.,  P.  C.  92  ;  7  App.  Cas. 
512  ;  47  L.  T.  455  ;  31  W.  R.  303  ;  5  Asp.  M.  C. 
39— P.  C. 

Action   under   Lord  Campbell's  Act.]  —  The 

rule   does   not    apply  to   actions    under    Lord 

Campbell's  Act.  The  Bemina,  Mills  x.  Arm- 
strong,  supra. 

Division  of  Loss  where  Liability  Limited.]— 
See  The  Khedive,  Stoomraurt  Maatschappij 
Nederland  v.  Penimular  and  Oriental  Steam, 
Xarigation  Co.,  infra,  col.  743.  See  also  Chai)- 
mnn  v.  Royal  ^'ethrrlands  Steam  Xarigation 
Co.,  infra,  col.  743.  Overruling  The  Khedice, 
supra. 

7.  Limitation  of  Liability. 
a.  By  General  Law,  no  liimitation. 
Liability  Unlimited  by  General  Law.] — By  the 
maritime  law  the  shipowner  was  liable  to  the  full 
extent  of  damage  done  by  the  negligence  of  his 
servants.  The  Wild  Manger,  Lush.  553  :  32 
L.  J.,  Adm.  49  ;  7  L.  T.  724.  See  also  The  Dundee, 
1  Hag.  Adm.  109,  120  :  The  Aline,  1  W.  Rob.  Ill; 
The  Volant,  1  W.  Rob.  283  ;  The  Mellofia,  3 
W.  Rob.  16,  20  ;  Gale  v.  Laurie,  5  B.  &  C  156, 
164  ;  7  D.  &  R.  711  ;  4  L.  J.  (O.S.)  K.  B.  149  : 
The  Khedive,  7  App.  Cas.  795,  814;  infra,  cob 
743. 

b.  Under  53  Geo.  3,  c.  159. 

Under  53  Geo.  3,  c.  159,  the  owners  of  a  ship 
that  sank  after  wrongfully  damaging  anothec 
were  not  exempt  from  liability.  Bnnvnv.  Wilkin- 
son, 15  M.  ic  W.  391  ;   16  L.  J..  Ex.  34. 

The  harpoons  and  fishinggearof  a  whaler  went 
to  augment  the  sum  to  which  shipowners'  liability 
was  limited  by  53  Geo.  3,  c.  159.  Galev.  Laurie, 
5  B.  &  C.  157  ;  7  D.&  R.  711  ;  4  L.  J.  (O.S.)  K.  B. 
149.     S.  P.,  The  Dundee,  I  Hag.  Adm.  109. 

The  shipowner  was  liable  for  costs  of  a  collision 
suit  beyond  the  value  of  his  ship.  Raijnr,  Re 
parte,  1  G.  &;  D.  374  ;  10  L.  J.,  Q.  B.  354  ;  1  Q.  B. 
982.     S.  P.,  Tlie  Dundee,  2  Hag.  Adm.  137. 

A  ship  having  been  wrongfully  sold  by  the 
master  so  that  the  voyage  was  not  completed,  the 
liability  of  the  shipowner  was  held  to  be  the  value 
of  the  ship  when  sokl,  together  with  the  freight 
she  would  have  earned.  Caiman  v.  Meahurn,  1 
Bing.  465  ;  8  Moore,  127  ;  2  L.  J.  (o.s.)  C.  P.  60. 

The  liability  of  shipowners  for  collision  was  the 
value  of  the  ship  before,  not  after,  collision.  The 
Marg  Caroline,  3  W.  Rob.  101. 

As  to  the  form  and  date  of  affidavits  required 
to  be  filed  by  the  aljove  act,  see  Walker  v. 
Fletcher,  1  Ph.  115;  12  Sim.  420;  II  L.  J., 
Ch.  103  ;  6  Jur.  4. 

The  value  of  the  ship  to  which  by  the  above 
act  and  by  14  &  15  Vicl.  c.  104,  the  shipowner's 
liability  is  limited  is  the  price  at  which  she  could 
be  sold  ;  and  that  price  must  be  ascertained,  not 
by  making  deductions  fiom  her  cost  price,  jn'o- 
portioned  to  lier  age,  but  by  a  valuation  and 
appraisement,  and  such  value  must  be  ascertained 
as  at  the  time  of  the  accii  lent.  Dohree  v.  Schroder, 
2  Myl.  &  Cr.  489.     Atlirniing  6  Sim.  291. 

As  to  the  mode  of  calculating  the  ship's  value, 
prepaid  freight,  and  the  liability,  where  the 
master,  one  of  the  i)art  owners,  caused  the  loss. 
See  Wilson  v.  Dickson,  2  B.  A:  Aid.  2  ;  20  R.  R. 
331. 
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c.  Under  17  &  18  Vict.  c.  104. 


When  (Uuiiaire  is  doiu;b_y  a  sliip  both  to  persons 
and  goods,  the  ship  is  to  be  estimated  at  not  less 
than  \i>l.  per  ton,  for  the  purpose  of  adjusting  the 
compensation  to  be  paid  to  claimants  in  respect 
of  loss  of  life  or  personal  injury.  JM.coit,  v. 
BoherU,  1  J.  &  H.  739  ;  30  L.  J.,  Ch.  S-ti  ;  7 
Jur.  (N.S.)  820  ;  4  L.  T.  679  ;  9  W.  R.  890. 

But  where  all  demands  in  respect  of  personal 
injury  or  loss  of  life  have  been  settled,  and  the 
only  claimants  against  the  ship  are  the  owners 
of  property  which  has  been  damaged,  the  ship 
is  not  to  be  estimated  at  more  than  her  actual 
value,  notwithstanding  the  fact  that  loss  of  life 
or  personal  injury  has  occurred.     Ih. 

Where  claimants  of  both  kinds  appear,  the 
owners  of  property  are  entitled  to  have  the  com- 
pensation for  loss  of  life  and  personal  injury 
marshalled,  so  as  to  throw  it  primarily  on  the 
excess  (if  any)  of  the  value  of  15Z.  per  ton  over 
the  actual  value  of  the  ship.     Ih. 

The  17  &  18  Vict.  c.  10-4,  did  not  repeal,  but 
only  modified,  the  9  &  10  Vict.  c.  93  (Lord 
Campbell's  Act),  so  far  as  the  latter  created 
liability  for  the  loss  of  life  by  collision  at  sea. 
Glaholm  v.  Barhrr,  3.5  L.  J.,  Ch.  2.59  :  L.  R.  1  Ch. 
223  ;  12  Jur.  (N.S.)  82  ;  13  L.  T.  6.53  ;  14  W.  11. 
296—0.  A. 

By  the  joint  operation  of  the  9  &  10  Vict.  c.  93, 
and  the  25  tV;  26  Vict.  c.  63,  s.  54,  the  liability  of 
the  owner  of  a  sailing  vessel  for  loss  of  life  occa- 
sioned by  collision  with  another  vessel  at  sea  is 
limited  to  15Z.  per  ton  of  the  registered  tonnage 
of  his  vessel.     lb. 

The  liability  of  a  shipowner  in  respect  of  loss 
of  life  to  the  seamen  of  a  vessel  run  down  by 
his  ship  is  uot  limited  to  30Z.  for  damages  pay- 
able in  each  case  of  death  ;  and  this  rule  applies 
to  all  cases,  whether  the  board  of  trade  does  or 
•does  not  institute  proceedings  in  respect  of  such 
loss  of  life.  GUiluilni  v.  Barker,  35  L.  J.,  Ch.  657  : 
L.  E.  2  Eq.  59S  ;  12  Jur.  (N.S.)  764  ;  14  L.  T.  880  ; 
14  W.  R.  1006. 

The  amount  of  damages  being  paid  by  order 
of  the  court  into  the  registry,  the  party  finally 
adjudged  to  receive  the  same  was  not  allowed 
interest  from  the  date  of  such  payment  into 
•court.  The  Korth  Aniin-icanand  the  Tccla  Car- 
men, Lush.  79  ;  5  Jur.  (N.S.)  659. 

The  owners  of  a  ship  causing  a  collision  are 
liable,  in  chancery  as  well  as  in  admiralty,  to  pay 
interest  upon  the  sum  payable  as  damages, 
although  sucli  damages  may  amount  to  the  maxi- 
nmm  sum  limited  by  25  «St  26  Vict.  c.  63,  s.  54, 
and  if  the  ship  injured  is  in  ballast  at  the  time  of 
tlie  accident,  such  interest  will  be  calculated  from 
the  date  of  the  collision.  Stralwr  v.  H(trthi)ul, 
•2  H.  &  M.  57(1  :  34  L.  J.,  Ch.  122  ;  10  Jur.(x.S.) 
1143  ;  11  L.  T.  622. 

Where  a  sum  is  awarded  as  damages  for  col- 
lision, the  liability  to  have  paid  such  sum  dates 
from  the  time  at  which  the  loss  is  considered  to 
have  arisen,  and  the  sum  awarded  bears  interest 
from  that  date.  The  Anialla.  34  L.  J.,  Adm.  21  ; 
13  W.  R.  Ill  ;  .5  N.  R.  164,  n. 

The  value  of  a  ship  within  the  meaning  of 
the  17  &  18  Vict.  c.  104,  s.  504,  was  what'she 
would  have  fetched  if  sold  Immediately  before 
the  collision,  without  deduction  in  respect  of 
•costs  of  sale.  Ley  center  v.  Logan,  4  K.  ct  J.  725  ; 
6  W.  R.  849.  S.  P.,  African  Stcamshij)  Co.  v. 
iSwanzy,  2  K.  &  J.  660  ;  25  L.  J.,  Ch.  870  ;  4 
W.  R.  210,  692;  The  Eurojja,  Br.  &  Lush. 
210;  9L.  T.  781. 


The  provisions  of  the  Merchant  Shipping  Act, 
1854  (17  &  IS  Vict.  c.  104),  s.  503,  limiting  ship- 
owners' liability,  did  not  apply  to  foreign  ships. 
Gi'iuirnl  Iron  Screw  Collier  Co.  v.  Schurmannx, 
29  L.  J.,  Ch.  877  :  6  Jur.  (N.S.)  883  ;  8  W.R.  732. 
S.  P.,  The  Wild  Banqcr,  infra,  col.  747  ;  Cojw  v. 
Dohcrtii,  2  De  G.  &  J.  614  ;  27  L,  J.,  Ch.  600  ; 
4  Jur.  (N.S.)  699  ;  6  W.  R.  695. 

In  a  bill  filed  under  the  provisions  of  the  Mer- 
chant Shipping  Act,  1854,  to  stay  actions  in 
other  courts  for  damages  occasioned  by  a  collision 
with  the  plaintiiT's  ship,  and  to  have  the  alleged 
damage  ascertained,  the  plaintiff  must  aver  that 
he  has  incurred  liability.  Hill  v.  Andvs,  1 
K.  &  J.  263  ;  3  Eq.  R.  422  ;  24  L.  J.,  Ch.  229  ; 
3  W.  R.  230  ;  aliter  Miller  v.  Powell,  2  Ct. 
of  Sess.  Cas.  (4th  ser.)  976.  And  see  The 
Amalla.,  Br.  &  Lush.  151  ;  The  Sisters,  infra, 
col.  749. 

Form  of  order  made  on  motion  for  injunction 
in  a  suit  by  shipowner  to  restrain  actions  for 
damage  occasioned  by  loss  of  the  ship  and  cargo 
under  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  part  9.  African  Steamshij}  Co.,  In  re, 
1  K.  &  J.  326  ;  3  W.  R.  316. 

In  a  suit  instituted  by  a  shipowner,  under  the 
514th  section  of  the  Merchant  Shipping  Act,  to 
determine  the  amount  of  his  liability  in  respect 
of  the  losses  there  mentioned,  to  have  such  amounc 
distributed  ratably  amongst  the  several  claimants, 
and  to  stop  actions  at  law  in  relation  to  the  same 
subject-matter,  there  being  no  adverse  litigation 
amongst  the  claimants  themselves,  nor  any  other 
special  circumstance  occasioning  an  increase  of 
costs,  and  over  which  the  plaintiff  has  no  control, 
the  shipowner,  as  the  party  eased  by  the  proceed- 
ings, must  pay  all  the  costs  of  all  claimants  whose 
claims  are  established,  including  the  costs  of 
actions  at  law  commenced  by  any  of  such  claim- 
ants, but  stayed  by  injunction  in  the  suit. 
African  Steaiinshij)  Co.  v.  Swanzy ,  sn^gva,. 

In  such  a  suit,  the  court  has  no  power  to  give 
interest  upon  money  ordered  to  be  paid  into 
court.     Ih. 

The  provisions  of  the  504th  section  of  the 
17  &  18  Vict.  c.  104,  limiting  the  liability  of  a 
shipowner  to  the  value  of  his  ship  and  freight, 
and  the  provisions  cf  the  514th  section,  giving 
the  court  of  chancery  jurisdiction  to  stop  actions 
and  suits  pending  in  any  other  court  in  relation 
to  the  same  subject-matter,  are  applicable  not- 
withstanding the  circumstance  that  the  adverse 
claimant  has  obtained  a  definitive  sentence  f>r 
judgment  of  the  court  of  admiralty  condemning 
the  ship  :  and  the  utmost  to  which  the  latter  is 
entitled  under  such  a  judgment,  in  respect  of  the 
loss  he  has  sustained,  is  to  share  ratably  with  the 
other  claimants  in  the  value  of  the  ship  and 
freight.  Leycestcr  v.  Loqan,  3  K.  &  J.  446  ;  26 
L.  J.,  Ch.  306  ;  5  W.  R.  334. 


d.   Under  subsequent  Acts,  and  Generally. 

To  what  Damages  Limitation  extends — Loss  of 
Goods — Delay.] — A  railway  company,  known  to 
be  also  shipowners,  contracted  to  carry  passen- 
gers and  goods  from  London  to  Guernsey.  The 
passengei's  and  goods  were  taken  by  railway  from 
London  to  Southampton,  and  were  there  put  on 
board  a  ship  which  belonf^d  to  the  company. 
The  ship,  on  her  way  to  Guernsej^,  came  into 
collision  with  another  ship  and  sank  with  several 
of  the  passengers  and  all  the  goods.  Actions 
were  brought  against  the  company  by  sui'viviug 
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passengers  for  loss  of  luggage  and  for  delay,  by 
■shippers  of  goods  for  loss  of  goods,  and  hy  the 
administrators  f>f  lost  passengers  for  damages  : — 
Held,  that,  as  to  all  the  damages  (except  those 
for  delay),  the  liability  of  the  company  was,  by 
the  Merchant  Shipping  Acts,  limited  to  the 
amount  of  151.  per  ton  on  the  tonnage  of  the 
ship  :  that  the  amount  so  payable  should  be 
distributed  by  the  court  of  chancery,  and  that 
all  the  actions  against  the  railway  company 
(except  those  for  delay)  should  be  restrained. 
The  Anddlusiati.  47  L.  J.,  Adm.  65  ;  3  P.  D.  182  ; 
39  L.  T.  204  ;  27  W.  E.  172  ;  4  Asp.  M.  C.  22. 

Two  Vessels  Injured  by  same  Act.] — By  reason 
of  the  inii)rii|)er  navigatiun  (jf  a  steamship  she 
ran  into  and  damaged  a  ship,  and  immediately 
afterwards  ran  into  and  sank  a  steam-tug  which 
was  near  the  ship,  and  about  to  take  the  ship  in 
tow.  In  a  suit  for  limitation  of  liability,  insti- 
tuted on  behalf  of  the  owner  of  the  steamship,  it 
was  held  that  the  whole  of  the  damage  so  caused 
by  such  improper  navigation  as  aforesaid  to  the 
ship  and  steam-tug  and  goods  on  board  the  ship 
and  steam-tug  was  caused  substantially  at  the 
same  time  and  on  the  same  occasion,  and  that 
the  plaintiflE,  who  was  entitled  to  have  his  liability 
limited  according  to  s.  54  of  the  Merchant  Ship- 
ping Act  Amendment  Act,  1862,  was  entitled  to 
iiave  his  lialiility  in  respect  of  the  whole  of  such 
<lamagc  limited  to  an  amount  not  exceetling  8/. 
per  ton  for  each  ton  of  his  steamships  tonnage. 
The  liujuh,  41  L.  J.,  Adm.  97  ;  L.  E.  3  A.  &'E. 
.539 ;  27  L.  T.  102  ;  21  W.  R.  14. 

Damage  "arising  on  distinct  occasions."] — 

Jiy  iiujiidper  navigatiun  the''  S.,"  in  starboarding 
jicross  the  bows  of  the  '"A.,"  caused  the  "A."  to 
come  into  collision  with  the  "  M.,"  and  bj'  reason 
of  the  '•  S."  continuing  under  a  starboard  helm, 
^he  came  into  collision  with  the  "  D."  In  an 
action  by  the  "  D."  against  the  "  S.,"  the  latter 
was  found  to  blame,  and  her  owners  obtained  a 
<lecree  limiting  their  liabilit}^  for  damage.  The 
owners  of  the  "  A."  commenced  an  action  against 
the  •'  S."  for  the  damage  caused  by  the  collision 
between  the  "  A."  and  the  "  M. ; "  the  owneis  of 
the  "  S."  contended  that  the  only  remedy  of  the 
*' A."  was  against  the  fund  paid  into  court  under 
the  decree  limiting  their  liability: — Held,  that 
the  onus  was  on  the  "  S."  to  shew  that  it  was  the 
i<ame  act  of  improper  navigation ;  that  the 
c-vidence  established  that  there  was  time  ami 
opfiortunity  to  have  corrected  the  starboarding, 
and  by  the  use  of  ordinary  caie  and  skill  to  have 
avoided  the  collision  with  the  "  D.,"  and  that 
therefore  the  damage  to  the  '•  D."  was  caused  on 
a  "distinct  occasion"  from  the  starboarding 
across  the  bows  of  the  "A.,"  and  that  the  "S.' 
was  liable  to  the  "A."  to  the  same  extent  as  if 
no  other  damage  had  arisen.  The  Schicun,  The. 
Mhavo,  [1892]  P.  419  ;  09  L.  T.  34  ;  7  Asp.  M.  C. 
347— C.  A. 

Collision  with    Two   Ships.] — Where  a 

ship  comes  into  collision  with  two  ves.sels  one 
after  the  other,  there  being  a  short  interval 
between  the  two  collisions,  the  8hii)owner  will 
be  entitled  to  limit  his  liability  to  8Z.  per  \ux\ 
(there  being  no  loss  of  life)  if  the  first  collision 
is  the  substantial  cause  of  the  second,  and  there 
is  no  separate  act  of  negligence  on  the  part  of 
those  in  charge  of  the  plaintiffs  ship  in  respect 
of  the  seconfl  collision.  The  Creadon,  54  L.  T. 
■880 ;  5  Asp.  M.  C.  585. 


Settled  Claims — Whether  to  he  taken  as  sub- 
sisting.]—The  owner  of  the  wrongdoing  ship 
settled  out  of  court  his  liability  to  the  owners  of 
the  other  ship,  and  then  petitioned  to  limit  his 
liability.  The  other  claimants,  owners  of  cargo 
in  the  innocent  ship,  claimed  to  be  entitled  to  the 
whole  amount  of  the  statutory  liabilitj-,  on  the 
ground  that  the  claim  of  the  owner  of  the  injured 
ship  was  no  longer  subsisting : — Held,  that  for 
the  purpose  of  calculating  the  amount  of  the 
petitioners  liability  the  settled  claim  must  be 
taken  as  subsisting.  Mavkine  v.  Haschen,  4  Ct. 
of  Sess.  Cas.  (4th  ser.)  725. 

Interest  on  Statutory  Amount.] — The  owners 
of  a  ship,  though  their  liability  to  damages  iu 
respect  of  the  loss  of  goods  owing  to  a  collision  is 
conlined,  by  the  Jlerchant  Shipping  Act  Amend- 
ment Act,  1862,  s.  54,  to  an  aggregate  amount 
not  exceeding  81.  per  ton  of  the  ship's  tonnage, 
are  liable  to  pay  interest  on  that  amount  from 
the  date  of  the  collision.  Smith  v.  Kirhy,  1 
Q.  B.  D.  131  ;  24  W.  E.  207  ;  and  see  cases, 
col.  729. 

The  owners  of  a  ship  claiming  in  the  court  of 
admiralty  to  have  their  liability  limited,  under 
25  k.  26  Vict.  c.  63,  s.  54,  iu  respect  of  damages 
occasioned  by  collision,  to  an  aggregate  amount 
not  exceeding  8?.  for  each  ton  of  the  ship's  ton- 
nage, are  liable  to  pay  interest  on  such  aggregate 
amount  from  the  date  of  the  collision.  The 
XoTthviuhria,  39  L.  J.,  Adm.  3  ;  L.  E.  3  A.  &  E. 
6  ;  21  L.  T.  681  ;  18  W.  R.  188. 

Under  17  Ac  18  Vict.  c.  104,  interest  and  costs 
payable  in  addition  to  statutory  amount.  African 
Steuiitshij)  Co.  v.  Sicinizij,  supra,  col.  740. 

Claims  in  respect  of  Loss  of  Life.] — In  actions 
for  limitation  of  liability  for  a  collision  where 
loss  of  life  has  occurred,  the  wrongdoer  is  liable, 
in  addition  to  the  11.  per  ton  payable  in  respect 
of  such  loss  of  life,  to  pay  interest  t  hereon  from  the 
date  of  the  collision  until  payment  into  court. 
The  Crathh;  m  L.  J.,  Adm.  93  ;  [1897]  P.  178  ; 
76  L.  T.  534  ;  45  W.  E.  631. 

Compulsory  Pilotage.]— Sect.  54  of  the  Mer- 
chant Shipiiing  Amendment  Act,  1862,  which 
limits  the  liability  of  a  shipowner  to  a  certain 
amount  per  ton,  does  not  apply  to  a  case  wliere 
two  ships  are  to  blame  for  a  collision,  and  where 
the  owners  of  one  ship  are  relieved  from  all 
liability  by  the  owners  of  the  other,  under  s.  388 
of  the  Merchant  Shijiping  Act,  1854,  on  the 
ground  that  the  damage  done  to  the  other  ship 
was  caused  by  the  fault  of  a  compulsory  pilot  ; 
but  under  the  admiralty  rules,  inasmuch  as  both 
shijis  arc  to  blame,  the  owners  of  the  ship  so 
relieved  from  liability  are  only  entitled  to  be 
])aid  by  the  (owners  of  the  other  ship  a  moiety  it 
the  (himagc  caused  to  their  ship.  The  Jlrctor, 
52  I..  J..  Aiim.  51  ;  8  P.  I).  218  ;  48  L.  T.  890  ; 
31  W.  E.  SSI  :  5  Asp.  M.  ('.  KH— C.  A. 

Mode  of  Distribution — Rule  of  Division  of 
Loss, J — Two  ships,  ••  \'.''  ami  "  K.,"  having  conic 
into  collision,  the  owncis  of  the  "  V."  brought  an 
action  in  rem  in  the  admiralty  division  against 
the  owners  of  the  "  K.,"  who  counter-claimed, 
and  both  ships  were  held  to  blame.  The  owners 
of  I  Ik;  "  K."  brought  an  action  in  the  admiralty 
division  to  limit  their  liability  under  the  Merchant 
Shipping  Amciidiiient  Act,  1862  (25  k  26  Vict, 
c.  63),  s.  54,  and  paid  the  amount  of  their  liability 
into  court.  The  damage  to  the  "V."  was  greater 
than  that  to  the  "  K.,"  and  the  fund  in  court  was 
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not  sufficient  to  satisfy  all  the  claims  for  which 
the  owners  of  the  "  K."  were  answerable  in 
damages : — Held  (Lord  Bramwell  doubting),  that 
the  owners  of  the  "V."  were  entitled  to  prove 
against  the  fund  for  a  moiety  of  their  damage, 
less  a  moiety  of  the  damage  sustained  by  the 
"  K.,"  and  to  be  paid  in  respect  of  the  balance 
due  to  them  after  such  deduction  pari  passu  with 
the  other  claimants  out  of  such  fund.  Chairman 
V.  lloijal  Xrthcrlunch  Steam-  Kavifjation  Co. 
(infra)  overruled.  Tlie  Xhedirc,  Stoomraart 
Jliiatscluq>py  jS'cdn'land  v.  P.  (V  0.  Steani  Navi- 
gation Co.,  52  L.  J.,  Adm.  1  ;  7  App.  Cas.  795  ; 
47  L.  T.  198  ;  31  W.  K.  249  ;  4  Asp.  M.  C.  567 
— H.  L.  (E.) 

In  an  action  of  collision  in  the  admiralty 
division,  where  both  ships  have  been  injured 
and  both  ships  have  been  held  to  blame,  and 
have  accordingly  been  condemned  to  pay  the 
moiety  of  each  other's  damage,  and  either  of  the 
parties  to  the  collision  has  applied  to  have  his 
liability  limited  under  the  Merchant  Shipping 
Act,  1S62,  s.  54,  no  set-ofE  is  allowed  between  the 
two  amounts  for  which  they  are  liable  in  damages 
until  the  limitation  of  liability  imposed  by  that 
statute  has  been  applied.  The  "S."  and  "  V." 
came  into  collision,  both  ships  were  damagetl, 
but  the  "V."  was  sunk  with  her  cargo  and  lost. 
In  an  action  by  the  owners  of  the  "V.,"  and 
counter-claim  by  the  owners  of  the  "  S.,"  both 
ships  were  held  to  blame,  and  condemned  to  pay 
the  moiety  of  each  other's  damage.  Under  this 
judgment  the  damage  payable  by  the  "  S."  was 
14,OO0Z.,  and  that  payable  by  the  "  V."  was  2,000^. 
The  owners  of  the  "  S."  then  brought  an  action 
in  the  chancery  division  for  limitation  of  their 
liability,  and  paid  into  court  5,212Z.,  the  aggregate 
amount  of  8Z.  a  ton  on  her  registered  tonnage  : — 
Held  (Brett,  L.J.,  dissenting),  that  the  owners 
of  the  "  V."  must  prove  for  14,000Z.  against  the 
fund  in  court,  and  must  pay  the  2,000?.  in  full  to 
the  owners  of  the  "  S."  Chapman  v.  Boijal 
.Xetlierlands  Steam  Navi{iation  Co.,  48  L.  J.,  Ch. 
449 ;  4  P.  D.  157  ;  40  L.  T.  433  ;  27  W.  E.  554  ; 
4  Asp.  M.  C.  107— C.  A. 

Mode  of  Distribution.] — Where  the  damage 
sustained  by  all  the  claimants  exceeds  in  tiie 
aggregate  the  whole  amount  for  which  the 
shipowner  is  liable  (viz.  at  the  rate  of  Ibl.  per 
registered  ton  of  his  ship),  the  fund  must  be 
distributed  ratably  amongst  all  the  claimants 
in  proportion  to  the  damages  sustained  by  tliem 
respectively  ;  but  where  the  whole  amount  of 
damages  is  less  than  the  whole  amount  for  which 
the  shipowner  is  liable,  the  amount  of  damages 
sustained  by  each  claimant  is  to  be  paid  in  full. 
Glaholm  v.  Barker,  35  L.  J.,  Ch.  657  ;  L.  K.  2  Eq. 
598  ;  12  Jur.  (N.s.)  764  ;  14  L.  T.  880  ;  14  W.  R. 
1006.     See  Leycester  v.  Logan,  infra,  col.  745. 

"Improper  Navigation,"] — The  words  "im- 
proper navigation  "  in  25  &  26  Vict.  c.  63,  s.  54, 
sub-s.  4,  are  not  to  be  restricted  to  the  negligent 
navigation  of  a  vessel  by  her  master  and  crew, 
for  the  statute  includes  all  damage  wrongfully 
done  by  a  ship  to  another  whilst  it  is  being 
navigated  where  the  wrongful  action  is  due  to 
the  negligence  of  a  person  for  whom  the  owner 
is  responsible.  Therefore,  when  a  vessel,  owing 
to  the  negligence  of  a  person  on  shore  in  over- 
looking the  machinery,  steered  so  badly  that  she 
came  into  collision  with  another  vessel,  in  an 
action  for  limitation  of  liability  the  court  gave 
a  decree  in  her  favour  on  the  ground  that  the 


statute  applied  to  such  a  case.  Tlie  Warhworth, 
53  L.  J.,  Adm.  65  ;  9  P.  D.  145  ;  51  L.  T.  558  ;  33 
W.  E.  112  :  5  Asp.  M.  C.  326— C.  A. 

Expenses  of  Salvage  of  Cargo.]— The  payment 
into  court  of  8Z.  a  ton  under  25  &  26  Vict.  c.  63, 
s.  54,  does  not  place  the  shipowner  in  the  position 
of  a  person  who  has  not  done  wrong.  The  owner 
of  a  ship  sunk  by  a  collision  in  the  Thames 
admitted  it  to  be  "his  fault,  and  paid  into  court 
8Z.  a  ton  in  a  suit  to  limit  his  liability.  The 
Thames  conservators  having  powers  under  the 
Removal  of  Wrecks  Act,  1877,  and  the  Thames 
conservancy  acts,  raised  the  ship  and  delivered 
the  ship  and  cargo  to  the  owner,  he  undertaking 
to  pay  the  expenses  of  raising.  Part  of  the  cargo 
was  some  wool,  which  was  damaged  by  being 
sunk  : — Held,  that  the  shipowner  was  bound  to 
deliver  the  wool  to  the  owner  of  the  wool  without 
claiming  from  him  by  way  of  contribution  to 
salvage  any  part  of  the  expenses  of  raising  the 
ship  and  cargo.  The  Ettrich,  Prehn  v.  Bailey, 
6  P.  D.  127  :  45  L.  T.  399  :  4  Asp.  M.  C.  465— 
C.  A.     Affirming  50  L.  J.,  Adm.  65. 

Parties — Master — Part  Owner.] — In  a  cause 
of  limitation  of  liability,  one  of  the  owners  of 
the  vessel  sued,  being  master  as  well  as  part 
owner,  but  not  having  been  on  deck  at  the  time 
of  the  collision  : — Held,  that  there  was  no  obli- 
gation upon  the  master  to  be  upon  deck  ;  that 
the  fact  of  the  master  being  part  owner  was 
no  reason  for  charging  the  other  owners  witli 
blame  ;  and  that  there  was  no  evidence  to  shew 
that  the  collision  took  place  by  the  fault  or  with 
the  privitv  of  the  master.  The  Obey,  L.  E.  1 
A.  &  E.  102  ;  12  Jur.  (N.S.)  817. 

The  ground  of  forfeiture  of  the  statutory 
exemption  from  unlimited  liability  is  personal 
blame  ;  the  fault  of  one  owner  does  not,  there- 
fore, involve  in  its  consequences  a  forfeiture  by 
his  co-owners.  The  Spirit  of  the  Ocean,  34  L.  J.^ 
Adm.  74  ;  12  L.  T.  239. 

The  owners  of  a  ship,  who  are  entitled  to  the 
privilege  of  limited  liability,  are  not  necessarily 
those  whose  names  appear  upon  the  ship's- 
register.     lb. 

A  master,  also  part  owner  of  a  ship,  sold  his- 
shares,  but  before  the  transfer  had  been  regis- 
tered the  ship,  through  his  default,  came  into- 
collision  with  and  damaged  another  vessel : — 
Held,  that  the  master  was  not  an  owner  so  as  to 
affect  the  privilege  of  limited  liability.     lb. 

In  an  action  by  shipowners  to  limit  their 
liabihty  in  respect  of  a  collision  with  their  vessel, 
and  where  it  appears  that  the  master,  who  was 
on  board  at  the  time  of  the  collision,  was  a  part 
owner,  and  the  collision  occurred  without  the 
negligence  or  privity  of  the  remainder  of  the 
owners,  they  have  a  right  to  have  their  liabilitr 
limited,  with  a  reservation  of  any  right  of  action 
there  may  be  against  the  master  personally  in 
respect  of  his  negligence.  The  Cricket,  The 
Endeavour,  48  L.  T.  535  ;  5  Asp.  M.  C.  53. 

Where  in  a  collision  suit  it  was  sought  to  make 
the  part  owner  personally  liable  beyond  the 
amount  to  which  the  shipowner's  liability  was- 
limited  by  statute  upon  the  ground  that  he  was 
in  charge  of  the  vessel  at  the  time  of  collision  : — 
Held,  that  to  fix  him  with  such  liability  he  must 
be  sued  personally  as  master  in  the  first  instance. 
The  Volant,  1  W.  Rob.  383. 

Monition  against  master  who  was  part  owner 
of  a  ship  that  had  negligently  damaged  another 
in  collision,  the  proceeds  of  the  wrongdoing  ship 
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and  her  freight  being  insufficient  to  satisfy  the 
damages  ;  tlie  liability  of  the  master,  b}-  whose 
fault  the  collision  occurred,  not  being  limited  by 
the  statute  then  in  force.  The  Triune,  3  Hag. 
Adm.  114. 

Damage  Claimants  Paid  Pari  Passu.] — After 
a  judgment  fur  limitation  of  liability,  the  injured 
party  is  entitled,  after  payment  out  of  the  fund 
of  the  costs  of  a  collision  action  in  which  he  has 
obtained  judgment,  to  share  the  residue  of  the 
fund  ratably  with  other  claimants  for  damage. 
Lctjcester  v.  Loqan,  3  K.  &  J.  446  ;  26  L.  J.,  Ch. 
:;uG  ;  5  W.  E.  334.  S.  P.,  Glaholm  v.  Barker, 
supra,  col.  743. 

Life  Claimants  and  Damage  Claimants  — 
Priorities.] — Claimants  in  respect  of  loss  of  life 
or  personal  injury  are  entitled  to  the  11.  per  ton, 
and  other  claimants  to  the  8Z.  per  ton,  subject  as 
to  the  latter  to  the  right  of  the  former  claimants 
to  have  recourse  ratably  to  the  8Z.  per  ton. 
y\xon  V.  Roherts,  1  J.  &  H.  739 ;  30  L.  J.. 
Ch.  844  ;  7  Jui".  (N.s.)  820  ;  4  L.  T.  679  ;  9 
W.  R.  870  (a  decision  on  17  &  18  Vict.  c.  104, 
s.  .504). 

The  plaintiffs  in  an  action  to  limit  their  liability 
paid  into  court  the  sum  of  7,8G2Z.  Os.  \0d.,  being 
the  amount  of  their  statutory  liability  at  the  rate 
of  \'il.  per  ton.  The  amount  so  paid  into  court 
being  insufficient  to  satisfy  in  full  claims  against 
the  plaintiffs  in  respect  of  loss  of  life  and  loss  of 
goods,  the  registrar,  by  his  report,  found  that  the 
claimants  in  respect  of  loss  of  life  were  entitled 
to  be  paid  out  of  the  sum  in  court  an  amount 
equal  to  11.  per  ton,  and  that  they  and  the 
claimants  in  respect  of  loss  of  goods  should  rank 
pari  passu  against  the  balance  representing  8Z. 
|)er  ton.  On  objection  to  the  report : — Held, 
that  the  report  was  right,  as  the  court  had  power 
to  marshal  the  assets,  and  that  the  claimants  in 
ies|)ect  of  loss  of  goods  had  no  right  in  priority 
10  the  claimants  in  respect  of  loss  of  life  against 
the  sum  representing  8Z.  per  ton.  Tlie  Victoria, 
:>1  L.  J.,  Adm.  103  ;  13  P.  D.  12.5  ;  59  L.  T.  728  ; 
:i7  W.  E.  02  ;  6  Asp.  M.  C.  335. 

Claims  for  Loss  of  Life  Settled.] — In  an  action 
for  limitation  of  liabilitj',  where  it  a])peared  that 
all  the  claims  in  res[)ect  of  loss  of  life  had  been 
settled,  the  court  ordered  that  upon  payment  in 
of  8L  per  ton  all  persons  having  any  claim 
either  in  respect  of  loss  of  life  or  damage  to  ship, 
good.s,  or  merchandise,  should  be  restrained  from 
bringing  any  action  in  respect  of  the  collision. 
The  FoDcoliiio,  52  L.  T.  866  ;  6  Asp.  M.  C.  420. 

Life  Claims — Payment  into  Court.] — Sec  The 
JJioitr,  intra,  col.  7.52. 

Sale  of  Ship  by  Foreign  Court — Receipt  of 
Proceeds  —  Right  to  claim  against  Fund  in 
Court. J — Wilde  in  the  liiriilaii(pn  |)i<icceding-; 
the  fund  paid  into  court  in  respect  of  loss  of 
ship,  goods,  ice,  amounts  to  the  full  8/.  per  ton 
of  the  ship's  tonnage,  persons  who  have  taken 
|jrocceding3  in  respect  of  those  matters  in  a 
foieigai  court  and  received  the  pioceeds  of  the 
sale  of  the  wrongdoer's  ship  in  those  j)roceeilings, 
but  whose  claims  have  not  been  thereby  satis- 
fied, are  not  debarred  from  claiming  against  the 
fund  in  court,  but  will  be  compelled  to  give 
credit  for  any  sums  they  have  received  in  the 
pioceedings  abroad.  The  f'ntfhic,  66  L.  J., 
Adm.  93;  [18971  P.  178;  70  L.  T.  534;  45 
W.  R.  631. 


Yacht  Race — Contract  to  pay  "all  damages."] 
— Where  a  person  enters  into  a  contract  embodied 
in  rules  by  which  he  agrees  to  be  liable  for  "  all 
damages  "  arising  from  a  breach  of  those  rules, 
he  cannot  claim  the  benefit  of  a  statutory  limita- 
tion of  liability.  In  a  yacht  race  sailed  subject 
to  rules  by  which  the  owner  of  any  yacht  infring- 
ing a  rule  was  to  be  "  liable  for  all  damages 
arising  therefrom,"  the  ap})ellant's  yacht,  by 
reason  of  a  breach  of  the  rules,  ran  down  and 
sank  the  respondent's  yacht  : — Held,  that  the 
appellant's  liability  was  not  limited  bj^  s. 
54  of  the  Merchant  Shipping  Act,  1862,  to  8Z. 
per  ton,  but  that  he  must  make  good  the  whole 
value  of  the  yacht.  The  Satanita,  66  L.  J., 
Adm.  1  :  [1897]  A.  C.  59  ;  75  L.  T.  337  ;  8  Asp. 
M.  C.  190— H.  L.  (E.) 

■Vessel  not  a  Registered  British  Ship — Vessel 
newly  Launched.] — A  newly-ljuilt  vessel,  exceed- 
ing tifteen  tons  burden,  on  being  launched,  ran 
into  and  damaged  a  passing  ship.  The  owners 
of  the  damaged  ship  thereupon  instituted  an 
action  against  the  newly-built  vessel  to  recover 
for  the  damage  done  to  their  ship,  and  the  court 
pronounced  the  vessel  proceeded  against  solely 
to  blame  for  the  collision.  Afterwards  an  action 
of  limitation  of  liability  was  instituted  by  the 
owner  of  the  newly-built  vessel,  a  natural- 
born  subject,  who  therein  claimed  a  declaration 
that  he  was  entitled  to  a  limitation  of  liability 
in  respect  of  the  damage  occasioned  by  the 
collision.  At  the  hearing  of  the  action  it 
appeared  that  the  newly-built  vessel,  though 
registered  as  a  British  ship  at  the  time  of  the 
institution  of  the  action,  was  not  so  reaistei'cd 
at  the  time  of  the  collision  : — Held,  that  the 
vessel  was  not  a  registered  British  ship  when 
the  collision  occurred,  and  that  the  owner  was 
not  entitled  to  have  his  liability  limited.  Tho 
Andalusian,  47  L.  J..  Adm.  65  ;  3  P.  D.  182  ;  39 
L.T.  204  ;  27  W.  R.  172  ;  4  Asp.  M.  C.  22. 

British  Owners  of  a  Dutch  Ship.]— Sec  'The 
Briniu,  infra,  col.  747. 

■When  Ship  Sunk.] — The  "  Normandy "  and 
"Mary"  came  into  collision,  and  tlie  "Nor- 
mandy "  was  sunk.  Cross  causes  of  damages 
were  instituted,  but  ha<l  not  been  heard,  nor 
the  liability  for  the  collision  determined  ;  but 
the  owners  of  the  "  Normandy"  paid  into  court 
the  amount  of  their  liability,  as  limited  by 
statute : — Held,  first,  that  the  court  had  juris- 
diction in  a  suit  for  limitation  of  liability,  even 
though  the  "Normandy"  had  been  sunk,  and 
tlierefore  could  not  be  arrested.  The  yurnui/n/i/, 
39  L.  J.,  Adm.  48  ;  L.  R.  3  A.  k  E.  152  ;  23  L.  T. 
631  ;  18  W.  R.  903. 

Railway  Company  carrying  by  Sea] — A 
railway  cuniiiany  carrying  jias-engci's  and  goods 
partly  l>y  railway  and  pailly  by  its  own  ships 
is  entitled  to  the  limitation  on  the  liability  of 
shipowners  impose<l  by  the  mercliant  shipping 
acts.  L.  Sc  'S'.-H'.  llii.y.Jamix,  42  L.  J.,  Ch. 
337  ;  L.  R.  8  Ch.  241*;  28  L.  T.  48  ;  21  'W.  R. 
151  ;  1  .^sp.  M.  C.  526. 

British  and  Foreign  Vessels.] — Collision  in 
the  Mediterranean  .Se<'i,  beyond  British  jurisdic- 
tion, between  an  English  and  a  Belgian  vessel, 
whereby  the  latter  with  her  cargo  was  sunk  : — 
Held,  that  the  25  &  26  Vict.  c.  63,  s.  51,  «itii 
respect  to  limited  liability,  applied   equally  to 
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British  and  foreicjn  vessels.  The  Aiiudia,  1 
Moore,  P.  C.  (n.s.)  471  ;  Br.  &  Lush.  151  ;  2  N.  R. 
533;  82  L.  J.,  Adm.  191  ;  'J  Jur.  (N.s.)  1111  ; 
8  L.  T.  805  ;  12  W.  R.  24. 

The  17  &  18  Vict.  c.  104,  ss.  504,  514,  did  not 
apply  to  a  collision  on  the  hi^h  seas  between 
foreign  ships  of  ^Yhich  the  owners  were 
foreigners.  Cope  v.  Dolierty,  2  De  G.  &  J.  614  ; 
27  L.  J..  Ch.  600  ;  4  Jur.  (N.S.)  699  ;  6  W.  R.  695. 
S.  P.,  The.  Wild  Raw,e\  Lush.  553;  32  L.  J., 
Adm.  49  ;  9  Jur.  (N.s.)  134  ;  7  L.  T.  725  ;  11 
W.  R.  255. 

But  where  a  British  ship  damaged  a  foreign 
ship  by  a  collision  within  the  ihstance  of  three 
miles  from  the  shore  of  the  United  Kingdom, 
the  provisions  of  that  statute,  limiting  the 
liability  of  the  owner  to  the  value  of  the  ship, 
applied.  Genernl  Iron  Screw  Collier  Co.  v. 
Sfh7irmanns.  1  J.  &  H.  180  ;  29  L.  J.,  Ch.  877  ; 
6  Jur.  (N.s.)  883  ;  4  L.  T.  138  ;  8  W.  R.  732. 

The  British  owners  of  a  Dutch  ship  held 
entitled  to  limit  their  liability.  The  JBrinio, 
90  L.  T.  Jour.  249. 

Foreign  Ship — Wages  Postponed  to  Damage 

Lien.] — See  The  Linda  Flor,  infra,  col.  761. 


e.  Measurement  of  Tonnag'e. 

Crew  Spaces.] — The  owners  of  a  German 
steam  vessel  instituted  an  action  under  the 
Merchant  Shipping  Act,  1862,  s.  54,  to  hmit 
their  liability  for  damages  occasioned  by  a 
collision.  The  vessel  had  three  decks,  and  her 
crew  was  berthed  below  the  spar  declv.  By  an 
Older  in  council,  dated  the  26th  June,  1873, 
made  under  s.  60,  it  was  directed  that  German 
steamships  measured  after  the  1st  of  January, 
1873,  should  be  deemed  to  be  of  the  tonnage 
mentioned  in  their  registers  in  the  same  manner, 
and  to  the  same  extent,  as  the  tonnage  denoted 
iti  the  certiiicate  of  registry  of  British  ships  was 
deemed  to  be  their  tonnage.  In  the  register  of 
this  sliip  the  crew  space  was  deducted: — -Held, 
that  the  order  in  council  of  the  26th  of  June, 
1873,  did  not  make  the  certificate  of  registry 
conclusive  evidence  of  the  tonnage  or  of  the 
propriety  of  deducting  the  space  solely  appro- 
priated tor  berthing  the  crew.  The  Franconia, 
3  P.  D.  164  ;  39  L.'^T.  57  ;  27  W.  R.  128  ;  4  Asp. 
M.  C.  1— C.  A. 

Held,  also,  that  under  the  Merchant  Shipping 
Act.  1854,  s.  21,  sub-s.  4,  a  closed-in  space, 
solely  appropriated  to  the  berthing  of  the  crew, 
is  to  be  excepted  in  estimating  the  tonnage  only 
when  it  is  on  the  upper  deck,  and  not  when  it  is 
between  the  spar  deck  and  the  tonnage  deck. 

Held,  also,  that  the  crew  space  cannot  in  the 
case  of  a  foreign,  any  more  than  of  a  British, 
ship,  be  deducted  under  the  Merchant  Shipping 
Act,  1867,  s.  9,  unless  the  provisions  of  that  sec- 
tion as  to  inspection  by  a  surveyor  appointed  by 
the  board  of  tiade.  and  the  other  conditions 
therein  contained,  have  been  com|)lied  with; 
and,  therefore,  that,  as  in  the  present  case  these 
conditions  had  not  been  complied  with,  the  space 
a])propriated  for  berthing  the  crew  must  not  be 
dcihicted.     Ih. 

The  owners  of  a  foreign  ship  with  a  closed-in 
space  on  the  upper  deck  solely  a]ipropriated  to 
the  berthing  of  the  crew  are  entitled,  in  limiting 
their  liability,  to  deduct  such  space  under  the 
Merchant   Shipping   Act,  1854,  s.  21,  sub-s.  4, 


though  the  provisions  of  the  Merchant  Shipping 
Act,  181)7,  s.  9,  hxve  not  been  complied  with. 
The  Fruneonia.  supra,  explained.  Tloe  Palermo, 
54  L.  J.,  Adm.  46  ;  10  P.  D.  21  ;  52  L.  T.  390  ; 
33  W.  R.  643  ;  5  Asp.  M.  C.  369. 

In  an  action  iov  limitation  of  liability,  the 
plaintiffs  sought,  in  computing  the  tonnage  of 
their  steamship  for  the  purposes  of  the  action, 
to  deduct  the  spaces  mentioned  in  s.  3  of 
the  Merchant  Shipping  (Tonnage)  Act,  1889 
(52  &  53  Vict.  c.  43)  ; — Held,  that  the  deduc- 
tions could  not  be  made,  as  the  enactment  in 
question  only  applied  to  the  computation  of  thj 
register  tonnage  of  vessels,  and  not  to  the  gross 
tonnage,  upon  which  the  owners'  liability  in  the 
case  of  steamships  is  calculated.  The  Umhilo, 
60  L.  J.,  Adm.  7  ;  [1891]  P.  118  ;  64  L.  T.  328  ; 
39  W.  R.  336  :  7  Asp.  M.  C.  26. 

If  at  the  time  of  a  collision  the  deduction  in 
respect  of  crew  space  authorised  by  30  &  31 
Vict.  c.  124,  s.  9,  has  not  been  made  from  the 
registered  tonnage  and  does  not  appear  on  the 
register,  the  owners  cannot  afterwards  limit 
their  liability  on  the  basis  of  a  deduction  made 
subsequently  to  the  collision,  but  the  register  as 
it  existed  at  the  time  of  the  collision  is  con- 
clusive. The  John  Orinston  or  John  Mc.Intyrey 
50  L.  J.,  Adm.  76  ;  6  P.  D.  200  ;  30  W.  R.  276.  ^^ 
In  ortler  to  arrive  at  the  ''  gross  tonnage " 
(without  deduction  for  engine-room  space)  on 
which  the  owner  of  a  British  registered  steam- 
ship, measured  under  the  Merchant  shipping 
Acts,  1854  to  1889,  is  entitled  to  calculate  the 
amount  of  his  limited  liability  for  collision  under 
the  Merchant  Shipping  Act,  1862,  such  owners 
may  legally  deduct  fi-om  the  total  tonnage 
appearing  on  the  register  in  force  at  the  time  of 
collision  any  deduction  or  deductions  shewn  on 
such  register  in  respect  of  certified  spaces  solely 
appropriated  to  the  crew.  The  Petrel,  62  L.  J., 
Adm.  92  ;  [1893]  P.  320  ;  1  R.  651  ;  70  L.  T. 
417  ;  7  Asp.  M.  C.  434. 

The  provisions  as  to  deducting  crew  spaces 
apply  in  calculating  gross  tonnage.  Bnrrcll  v. 
Sinqmni,  4  Ct.  of  Sess.  Gas.  (4th  ser.)  177. 

Double  Bottom.] — In  ascertaining  the  gross 
tonnage,  for  the  purpose  of  limitation  of  liability, 
of  a  steamship  constructed  with  a  double  bottom 
for  water  ballast,  the  space  between  the  inner 
and  the  outer  plating  is  not  to  be  taken  into 
account,  but  the  measurements  for  depth  are  to 
be  taken  to  the  upper  side  of  the  inner  plating 
onlJ^  The  Zanzibar,  61  L.  J.,  Adm.  81  ;  [1892] 
P.  233  ;  68  L.  T.  297  ;  40  W.  R.  702  ;  7  Asp. 
M.  C.  258. 

Sailing  Ship — Navigation  Spaces.] — In  cal- 
culating the  tonnage  of  a  sailing  ship  for  the 
purpose  of  arriving  at  the  liability  of  her  owners 
for  damages,  the  spaces  mentioned  in  s.  3  of  52 
&  53  Vict.  c.  43,  are  to  be  deducted.  Thff 
Pilgrim,  64  L.  J.,  Adm.  78  ;  [1895]  P.  117  ;  11 
R.  57. 

Covered  Spaces  above  Main  Deck.] — A  vessel 
had  an  upper  deck  above  her  main  deck,  but 
such  upper  deck  was  not  continuous  from 
stem  to  stei-n  of  the  vessel,  and  the  hatches 
and  other  fittings  in  it  were  not  watertight : 
— Held,  that  such  upper  deck  was  not  a  tldrd 
deck  or  spar  deck  within  the  Merchant  Ship- 
ping Act,  18.54  (17  &  18  Vict.  c.  104),  s.  21, 
sub-s.  5  ;  and  tlmt  the  space  between  it  and  the 
main  deck  was  not  space  available  for  cargo,  or 
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for  accommodation  of  passengers  or  crew,  within  [ 
sub-s.  4,  and  consequently  should  not  be  reckoned 
in  estimating  her   tonnage.     Lord  Advocate  v. 
Clyde    Steam.    Navigation    Co.,    L.    R.    2   H.   L. 
(Sc.)  409  ;  32  L.  T.  287  ;  2  Asp.  M.  C.  502. 

Incorrect  Register — Evidence.] — In  an  action 
of  limitation  of  liability,  the  (k-fendants  by  their 
defence  denied  that  the  regi>tered  tonnage  of  the 
plaintiffs'  ship  was  the  correct  tonnage,  and  at 
the  hearing  tendered  evidence  in  support  of 
their  defence  : — Held,  that  the  evidence  was 
admissible.  The  Recrpt/i,  58  L.  J.,  Adm.  70  ; 
14  P.  D.  131  ;  61  L.  T.  698  ;  6  Asp.  M.  C.  433. 

Eegistered  Tonnage  at  Date  of  Collision.] — 

The  tonnage  in  respect  of  which  shipowners  are 
entitled  to  limit  their  liability  under  s.  54  of  the 
Merchant  Shipping  Act  Amendment  Act,  1862, 
is  the  tonnage  appearing  on  the  ship's  register 
which  was  in  force  at  the  time  of  the  collision. 
The  Bione,  52  L.  T.  61 ;  5  Asp.  M.  C.  347. 

f.  Liimitation  Actions — Practice. 

Order  for  Eelease  on  Payment  into  Court.] — 
The  defendants  in  a  collision  cause,  in  which 
their  ship  was  under  arrest,  having  instituted  a 
suit  for  limitation  of  liability,  the  court,  upon 
the  motion  of  the  plaintiff  in  the  limitation  suit, 
ordered  the  ship  to  be  released  on  payment  into 
court  in  that  suit  of  the  aggregate  amount  of 


Prohibition— Order  staying  Proceedings  in 
other  Courts.] — A  steam  vessel  having,  througn 
negligence,  come  into  collision  with  another 
ship,  and  having  been  sunk  and  totally  lost,  the 
owners  instituted  a  suit  in  the  court  of  admiralty 
to  limit  their  liability.  Cross  causes  of  dama.L;e 
had  previously  been  instituted  between  the 
owners  of  the  vessels,  and  the  defendants  had.  in 
the  cause  instituted  against  them  by  the  owners 
of  the  other  ship  and  her  cargo,  paid  into  court 
5,00U/.  (being  an  amount  less  than  15Z.  per  ton 
on  each  ton  of  the  vessel's  registered  tonnage)  as 
security  to  enable  them  to  prosecute  the  cause 
in  which  they  were  the  plaintiffs.  A  passenger, 
who  had  sustained  personal  injury  from  the 
collision,  sued  the  owners  of  the  steam  vessel  for 
damages  in  the  court  of  exchequer,  whereupon 
the  judge  of  the  court  of  admiralty  made  an 
order  in  the  limitation  suit  that  all  actions 
pending  in  any  other  court  in  relation  to  the 
subject-matter  should  be  stojjped  ;  and  he  after- 
wards decreed  that  the  owners  were  entitled  to 
limited  liability,  iind  were  only  answerable  to  the 
extent  of  6,37(i;..  being  the  full  amount  of  1.")/. 
per  ton,  which  he  directed  them  to  pay  into 
court : — Held,  that,  under  these  circumstances, 
neither  the  ship  nor  the  proceeds  thereof  were 
"under  arrest  of  the  court  of  admiralty"  within 
s.  13  of  the  24  Vict.  c.  10,  and  that  the  court  of 
admiralty  had  no  jurisdiction  under  the  Mer- 
chant Shipping  Act.  1854,  or  the  amending  act 
of  1862,  to  entertain  the  suit,  and  that  a  pro- 
hibition might  accordingly  issue  to  that  court 
from  the    court  of   exchequer.      James  v.  L.^' 


15/.  i)er  ton  of  the  registered  tonnage  of  the  ship. 

and  of  a  sum  to  cover  interest  and  costs,  and  did  ,  „  t     t    v      iqa  .  t    p    7  Pv  9^7- 

not  require  that  the  plaintiff  in  the  limitation    -S.-ll.  i?y..  41  L  J--  Ex.  186  ,  L.  K.  7  ^x.^^/  . 
suit  shoul.l  admit  liability  before  ordering   the    27  L.  T.  382  ;  21  ^N .  R.  2.)  ;  1  Asp.  M.  C.  22b— 


ility 

release.     The  Sisters:,  32  L.  T.  837  ;  2  Asp.  M.  C. 
589. 

Transfer  of  Fund  Paid  in  to  Credit  of  Limita- 
tion Suit.  [ — A  vessel  which  had  been  arrested  in 
a  cause  (jf  damage  was  released  on  payment  into 
court  of  the  amount  to  which  the  liability  of  her 
owners  was  limited  by  statute,  together  with  a 
Bum  to  cover  interest  and  costs.  The  Sisters,  1 
P.  D.  2S1  ;  .^5  L.  T.  36  ;  3  Asp.  M.  C.  224. 

Subsefpiently  the  vessel  was  pronounced  solely 
to  blame  for  the  collision,  and  her  owners,  who 
harl  instituted  a  cause  of  limitation  of  liability, 
moved  the  court  to  decree  for  a  limitation  of 
their  liability,  and  to  order  that  the  sum  in 
court  should  be  transferred  to  the  credit  of  the 
limitation  of  the  liability  suit.  The  court  decreed 
a  limitation  of  liability,  but  considered  it  unne- 
ce.s.sary  to  order  that  the  amount  in  court  should 
be  transfcricd  to  the  credit  of  the  limitation  of 
the  liability  suit.    Ih. 

Staying  Proceedings.] — Where  owners  of  cargo 
have  rcei.viTcd  jud;.'ment  in  a  collision  action 
brought  by  them,  and  the  owners  of  tlic  shiji 
carrying  the  cargo  subsctjuently  bring  an  action 
against  the  same  ship  to  recover  clanuiges  in 
respect  of  the  same  collision,  and  the  damages 
in  both  actions  would  exceed  the  value  of  the 
defendants'  ship  at  8?.  per  ton,  and  the  damage 
in  the  cargo  action  alone  would  not  exceed  that 
amount,  the  court  will  not  stay  proceedings  in 
the  cargo's  action  until  after  judgment  in  the 
ship's  action,  on  the  ground  that  without  such 
stay  the  defendants  have  to  institutea  limitation 
of  liability  action,  which  would  be  unnecessary 
if  the  defendants  obtained  judgment  in  the  ship's 
action.  The  Abie  Holme  (No.  2),  47  L.  T.  309  ; 
4  Asp.  M.  C.  693. 


Ex.  Ch. 

The  court  could  have  granted  an  injunction 
to  restrain  actions  at  conmion  law  in  respect  of 
the  same  collision,  even  though  the  g^ods  were 
to  bo  carried  partlv  by  sea  and  partly  by  land. 
The  Kormatulij,  39  L.  .J..  Adm.  48  ;  L.  R.  3  A.  &  E. 
152  ;  23  L.  T.  631  ;  18  W.  R.  903. 

The  power  to  stop  actions  and  suits  pending 
in  anv  other  court  applies  notwithstanding  the 
circumstance  that  the  adverse  claimant  has 
obtained  a  definitive  sentence  or  judgment  of  the 
court  of  admiralty  condemning  the  ship  ;  and 
the  utmost  to  which  the  latter  is  entitled  under 
such  a  judgment,  in  respect  of  the  loss  he  has 
sustained,  is  to  share  ratably  with  the  other 
claimants  in  the  value  of  the  ship  and  freight. 
Lrijrcstrr  v.  Loijan,  3  K.  &;  J.  446  ;  26  L.  J.,  Ch. 
30'i :  5  W.  R.  334. 

Rut  a  court  of  equity  has  no  control  over  the 
ship  itself,  and  cannot  prevent  the  party  who  h.aa 
obtained  such  a  judgment  from  proceeding  to  a 
.sale  of  the  ship  and  retaining  out  of  the  i)ro- 
ceeds  such  costs  as  he  may  be  entitled  to  retaia 
under  the  order  of  the  admiralty  court.     Ih. 

Proceedings  in  other  Court  not  Stayed  on 
Production  of  Order.]— An  uidii-  inadr  by  ilie 
court  of  admiralty  under  21  Vict.  c.  M,  s.  13 
(which  confers  on  that  court  the  same  powers  of 
stoi)i)ing  proceedings  as  were  conferred  on  the 
court  of  chancery  by  the  Merchant  Shipjiing 
Act,  1854,  s.  514),  is  not  a  "writ  of  injunction, 
rule,  or  order  of  either  of  the  superior  courts  of 
common  law  or  equity  at  Westminster."  within 
the  Conunon  Law  rrocedure  Act,  1M52,  s.  226  ; 
and,  therefore,  proceedings  in  an  action  in  the 
court  of  exclie quer  will  not  be  stayed  upon  the 
i)roductiou  of  such  an  order  made  by  the  court 
of  admiralty.      Mdhurn  v.  L.  S{  S.-  W.  By.,  40 
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L.  J.,  Ex.  1  ;  L.  K.  6  Ex.  4  ;  23  L.  T.  418  ;  19 
W.  R.  105. 

Reference  as  to  Distribution  of  Amount  after 
Stay.] — In  a  collisinu  cause,  although  the  defen- 
dant is  entitled,  upon  admission  of  liability  and 
payment  into  court  of  the  amount  of  his  liability 
under  the  Merchant  Shipping  Act,  1862,  s.  .')4, 
to  a  stay  of  proceedings  as  against  himself, 
plaintiffs  having  separate  interests  may,  at  the 
defendant's  cost,  proceed  to  a  reference  to  settle 
the  respective  amounts  due  to  them,  and  may 
tax  their  costs.  The  Expert,  36  L.  T.  2.58  ;  3 
Asp.  M.  C.  381. 

Discontinuance — Claim  against  Fund  in  Court 
^Estoppel.] — An  action  having  been  brought  by 
the  owners  of  the  ship  "  K. "  against  the  owners  of 
ship  "  A. "  for  damages  arising  out  of  a  collision,  an 
agreement  was  drawn  up  between  the  parties  that 
the  action  be  "  discontinued  without  costs  on  the 
ground  of  inevitable  accident,"  and  an  order  in 
those  terms  was  drawn  up  in  the  admiralty 
registry.  The  owners  of  the  cargo  of  ship  "K. " 
having  afterwards  brought  an  action  against  the 
owners  of  ship  "  A.  "  for  damages  arising  out  of  the 
same  collision,  both  ships  were  held  to  blame, 
and  the  cargo  owners  were  held  entitled  to  half 
their  damages.  The  owners  of  ship  "A."  having 
obtained  a  decree  limiting  their  liability  and 
having  paid  a  sum  into  court,  the  cargo  owners 
filed  fheir  claim  in  the  limitation  action.  The 
owners  of  ship  •'  K."  having  afterwards,  with  the 
consent  of  the  owners  of  ship  "A.,"  obtained  a 
rescission  of  the  order  for  discontinuance,  claimed 
against  the  fund  in  the  limitation  action.  The 
cargo  owners  having  objected  to  this  claim  : — 
Held,  that  the  agreement  and  order  for  discontinu- 
ance (upon  their  true  construction)  did  not  amount 
to  a  release  of  all  claims,  and  that  the  owners  of 
ship  "K."  were  not  precluded  from  claiming 
against  the  fund.  The  Bellcairn  (10  P.  D.  161) 
distinguished.  The  Krovprinz  or  Tlte  A rda  7tdh  u , 
.56  L.  J.,  Adm.  49  ;  12  Ap]).  Cas.  256  ;  56  L.  T. 
345  ;  35  W.  R.  783  ;  6  Asp.  M.  C.  124— H.  L.  (E.) 

When  Bail  given,  though  no  actual  arrest.] — 

In  suits  for  limiting  the  liability  of  the  owners 
of  a  wrongdoing  vessel  the  court  has  jurisdiction 
if  bail  has  been  given  by  the  owners,  even  though 
there  has  been  no  actual  arrest.  The  jVorthitmlma, 
39  L.  J.,  Adm.  24  ;  L.  E.  3  A.  &  E.  24  ;  21  L.  T.  683  ; 
18  W.  R.  356. 

Actions  by  Shipowners  and  Cargo  Owners — 
Compromise  by  Shipowners — Right  of  Cargo 
Owners  to  prove  for  Whole  Amount  of  Damage.] 

— The  defendants'  vessel  came  into  CdUisinn  with 
and  sank  another  vessel  cariying cargo  belonging 
to  the  plaintiffs.  Actions  were  commenced  by 
the  plaintiffs  and  by  the  owners  of  the  carrying 
vessel,  but  in  the  action  between  the  lattei'  and 
the  defendants'  vessel  the  parties  filed  in  the 
registry  an  agreement  to  a  decree  that  both 
vessels  were  to  blame,  and  for  the  usual  refer- 
ence as  to  the  damages.  The  defendants  then 
'  brought  an  action  for  the  limitation  of  their 
liability,  and  paid  into  court  the  amount  of  their 
liability  under  the  merchant  shipping  acts. 
In  their  statement  of  claim  they  referred  to 
the  above-mentioned  agreement,  and  in  terms 
admitted  that  the  collision  was  "  in  part  caused 
by  the  improper  navigation  of  their  vessel."  The 
plaintiffs,  in  their  defence,  did  not  notice  this 
admission,  or  otherwise  refer  to  the  cause  of  the 
collision.    The  usual  decree  was  made  for  limita- 


tion of  liability,  and  the  staying  of  the  plaintiffs' 
action  : — Held,  first,  that  the  agreement  between 
the  owners  of  the  two  vessels,  having  been  filed  in 
the  registry,  was,  under  Ord.  LI  I.  r.  23,  equivalent 
to  a  decree  of  the  court,  and  that  the  owners  of 
the  carrying  vessel  were  not  entitled  to  have 
such  agreement  rescinded  for  the  purpose  of 
proving  against  the  fund  in  court  for  more  than 
half  the  damage  sustained  by  them  :  secondly, 
that  there  was  no  admission  on  the  pleadings  by 
the  plaintiffs  as  defendants  in  the  limitation 
action  which  precluded  them  from  claiming  to 
prove  against  the  fund  for  the  whole  amount  of 
the  damage  sustained  by  them,  and  that  in 
support  of  their  proof  an  issue  might  be  directed 
between  them  and  the  owners  of  the  carrying 
vessel  to  determine  whether  the  defendants' 
vessel  was  alone  to  blame  for  the  collision.  The 
Karo,  57  L.  J.,  Adm.  8  ;  13  P.  D.  24  ;  58  L.  T.  188  ; 
6  Asp.  M.  C.  245. 

Stay  of  Proceedings.] — In  an  action  of  limita- 
tion of  liability,  the  plaintiffs  claimed  a  stay  of  pro- 
ceedings in  respect  of  claims  for  damage  to  ship 
and  goods,  and  in  respect  of  claims  for  personal 
injuries  and  loss  of  life  on  paying  into  court  a 
sum  representing  8Z.  per  ton  in  respect  of  damage 
to  ship  and  goods,  and  on  giving  security  for  the 
difference  between  8Z.  and  15/.  in  respect  of 
claims  for  personal  injuries  and  loss  of  life  : — 
Held,  that  the  stay  of  proceedings  might  be 
ordered  in  respect  of  the  claims  for  damages  to 
ship  and  goods,  but  not  in  respect  to  the  claims 
for  personal  injuries  and  loss  of  life.  The  Nereid, 
58  L.  J.,  Adm.  51  ;  14  P.  D.  78  ;  61  L.  T.  339 ; 
37  W.  R.  688  ;  6  Asp.  M.  C.  411. 

Life  Claims — Payment  into  Court.] — In  an 
action  of  limitation  of  liability,  where  the  plain- 
tiffs have  paid  into  court,  or  are  willing  to  pay  in, 
8/.  per  ton  in  respect  of  damage  to  ship,  goods,  and 
merchandise,  but  seek  in  respect  of  the  life  claims 
to  pay  into  court  or  give  bail  for  an  amount  less 
than  their  total  liability  under  the  Merchant 
Shipping  Act,  the  court,  before  fixing  such 
amount,  will  require  the  plaintiffs  to  state  on 
atfidavit  the  names  of  the  persons  killed  and 
injured,  their  condition  in  life,  the  number  of 
those  who  are  legally  entitled  to  claim,  the 
number  of  claims  that  have  been  settled,  and 
the  amounts  paid  in  settlement.  The  Dlone,  52 
L.  T.  61  ;  5  Asp.  M.  C.  347. 

Limitation  Claimed  by  Defence.] — The  benefit 

of  the  statutory  limitation  of  liability  may  be 
claimeil  l)y  defence  on  counter-claim  in  the  colli- 
sion action.  Wahlberc/  v.  Young,  infra ;  The 
Clutha,  infra. 

Facts  entitling  to  Limitation  must  be  stated.] 
— To  entitle  a  defendant  to  the  limitation  of  lia- 
bility, the  facts  wliich  entitle  him  to  limitation 
must,  since  the  Judicature  Act,  1873,  be  stated 
in  the  defence.  Wahlherg  v.  Yovng,  45  L.  J., 
C.  P.  783  ;   24  W.  R.  846  ;  '4  Asp.  M.'C.  27,  n. 

Order  for  Stay  on  Payment  into  Court  and 
Bail.] — The  defendants  admitted  liability  in 
respect  of  damage  to  property  antl  loss  of  life,  but 
no  claim  had  been  asserted  in  respect  of  loss  of 
life.  The  court  ordered  all  proceedings  against 
the  ship  to  be  stayed  upon  the  defendants  paying 
in  the  value  of  the  ship  at  the  rate  of  %l.  per  ton, 
and  giving  bail  for  the  rest  of  the  value  at  15Z. 
per  ton.  The  Clutha.  45  L.  J.,  Adm.  108  ;  35 
L.  T.  36 ;  3  Asp.  M.  C.  225. 
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Admission  of  Liability.] — A  bill  filed  in  chan- 
cery to  obtain  the  benefit  of  17  &  18  Vict.  c.  104. 
ss.  504,  505,  limiting  liability,  was  required  to 
contain  an  admission  of  liability.  Sill  v.  And  us, 
1  K.  &  J.  263  ;  3  Eq.  R.  422  ;  24  L.  J.,  Ch.  229  ; 
3  W.  R.  230. 

Aliter,  in  Scotland,  Miller  v.  Powell,  2  Ct.  of 
Se^s.  Cas.  (4th  ser.)  976. 

It  is  not  necessary  that  o'miers  of  a  vessel  and 
cargo  preferring  their  claim  in  the  court  of 
admiralty  to  limited  liability,  should  acknow- 
ledge, in  the  first  instance,  that  their  vessel  was 
to  blame.  The  Amalia,  1  Moore,  P.  C.  (n.s.) 
471  ;  Br.  &  Lush.  151  ;  32  L.  J..  Adm.  191  ;  9  Jur. 
(N.s.)  1111  ;  8  L.  T.  805  ;  12  W.  R.  24  ;  2  N.  R. 
533  ;  and  see  The  Sisters,  col.  749. 

Security  for  Costs.] — A  foreign  shipo'tvTier 
residing  out  of  the  jurisdiction  in  an  action  for 
limiting  his  liability  must  give  security  for  costs 
'J'he  Wild  Ilunqer,  Lush.  553  ;  32  L.  J.,  Adm.  49  ; 
6  L.  T.  164. 

Costs  of  Action.] — The  plaintiff  in  an  action 
for  limitation  of  liability  must  pay  the  costs  of 
the  action,  other  than  costs  occasioned  by  special 
issues  raised  by  the  defendant,  in  which  he  fails, 
or  by  disputes  between  the  claimants.  African 
Sleamship  Co.  v.  Swanzy,  2  K.  &  J.  660  ;  25  L.  .J., 
Ch.  870  ;  4  W.  R.  210.  The  Cifi/  of  Buenos  Ayrrs, 
2r,  L.  T.  672  ;  1  Asp.  M.  C.  169.  'The  Creadon, 
34  L.  T.  880;  5  Asp.  M.  C.  585.  The  Einpnsa. 
48  L.  .J.,  Adm.  36  ;  5  P.  D.  6  ;  41  L.  T.  383  ;  28 
W.  R.  263  :  4  Asp.  II.  C.  185.  The  Warkworth, 
53  L.  J.,  Adm.  65  ;  9  P.  D.  145  :  51  L.  T.  558  ;  33 
W.  R.  112  ;  5  Asp.  M.  C.  326— C.  A. 

A  vessel  was  arrested  for  losses  exceeding 
300Z.,  the  amount  of  their  statutory  liability  at 
8Z.  per  ton  : — Held,  that  the  plaintiffs  were 
entitled  to  the  costs  of  the  proceeding  in  thq  court. 
The  Toum/  James.  39  L.  J..  Adm.  1  ;  L.  11.  3 
A.  &  E.  1  ;'21  L.  T.  397  ;  18  W.  R.  52. 

Priorities  of  Claimants.] — The  iilaintiffs  in 
an  action  to  limit  their  liability  paid  into  couit 
t!ie  sum  oi  7,H62Z.  Oa-.  \()d.,  being  the  amount  of 
their  statutory  liability  at  the  rate  of  15/.  per 
t(in.  The  amount  so  paid  into  court  being 
insufficient  to  satisfy  in  full  claims  ag.iinst  the 
|)laintiffs  in  respect  of  loss  of  life  and  loss  of 
^'oods,  the  registrar,  by  his  report,  ff)und  that  the 
<-hiimants  in  respect  of  loss  of  life  were  entitled 
to  be  paid  out  of  the  sum  in  court  an  amount 
equal  to  71.  ]>cr  ton,  and  that  they  and  tlie 
claimants  in  respect  of  loss  of  goods  should  rank 
]iari  passu  against  the  balance  representing  8/. 
per  ton.  On  objection  to  the  repoit : — Held, 
that  the  rej)ort  was  right,  as  thecouit  had  power 
to  marshal  the  assets,  and  that  the  claimants  in 
respect  of  loss  of  goods  had  no  right  in  jirioritj' 
to  the  claimants  in  respect  of  loss  of  life  against 
the  sum  rejiresenting  H/.  per  ton.  2'he  Victoria, 
57  L.  .J..  Adm,  103  ;  13  P.  D.  12,5  ;  59  L.  T.  728  ; 
37  W.  R.  62. 

Claim  against  Fund — Right  of  Crown— Time.] 

— 'I'hi'  (TMwn  may  claim  UL'ainst  a  I'luid  jiaiil 
into  court  hy  the  owners  of  a  ship  in  order  to 
limit  their  liability  under  the  Merchant  Shipping 
Acts,  1854  and  1862.  by  the  general  law,  and 
also  under  the  Admiralty  Suits  Act,  1868  (31 
A:  32  Vict.  c.  78),  s.  3.  A  cl.'iim  against  a  fund 
paid  into  court  in  a  suit  for  limitation  of  lia- 
bility under  the  Mei'chant  Shippiiiu  Acts,  1H.*,4 
and  1862,  is  not  necessarily  exclude*.!  by  the  fact 


that  the  time  fixed  by  the  order  of  the  court  for 
entering  claims  has  elapsed.  The  Zue,  55  L.  J., 
Adm.  52  ;  11  P.  D.  72  ;  54  L.  T.  879  ;  35  W.  R.  61 ; 
5  Asp.  M.  C.  583. 

Motion  to  set  aside  Verdict — Shipowner  and 
Cargo  Owner.] — Motion  to  set  aside  a  verdict 
in  favour  of  the  plaintiff  in  an  action  for  damage 
to  his  ship  by  collision,  upon  the  ground  that  the 
damages  (being  the  total  amount  of  the  defen- 
dant's liability  by  statute)  were  apportionable 
between  the  owner  of  the  injured  ship  and  the 
owner  of  cargo  on  board  her,  refused.  Flens- 
burg  Steam  Shipping  Co.  v.  Seligmann,  9  Ct.  of 
Sess.  Cas.  (3rd  ser.)  1011. 

8.  Tug  and  Tow. 

Vessels  in  Tow.] — A  vessel  in  tow  of  a  tug, 
and  the  tug  towing,  are  to  be  considered  as  one 
vessel,  for  the  conrluct  of  which  the  vessel  towed 
is  responsible.  The  Clcadun,  14  Moore,  P.  C.  92 ; 
Lush.  158  ;  4  L.  T.  157. 

Governing  Power  with  Ship  Towing.] — The 

steamship  "  Aracan "  found,  at  a  foreign  port, 
the  "  Syria"  totally  disabled  in  her  machinery  ; 
both  vessels  belonged  to  the  same  owner.  The 
"  Aracan"  took  the  "  Syria  "  in  tow,  and,  whiLst 
so  engaged,  came  into  collision  with  a  sailing 
ship.  The  damage  done  by  the  "  Aracan  "  caused 
the  sailing  vessel  to  sink,  but  before  she  sank  the 
"  Syria "  ranged  up  alongside  of  her  and  came 
into  contact  with  her  : — Held,  that  the  governing 
as  well  as  the  motive  power  being  wholly  with 
the  '•  Aracan,"  the  "  Syria"  was  not  liable  to  be 
condemneil  indamages  occasioned  by  the  collision. 
The  "  Syria  "  could  not  be  deemed,  in  intendment 
of  law,  to  be  one  vessel  with  the  "Aracan,"  or 
liabli;  for  her  negligence.  The  American  and 
The  Sijria,  Union  Steamship  Co.  v.  The  Aracan, 
43  L.  J.,  Adm.  30  ;  L.  R.  6  P.  C.  127  ;  31  L.  T, 
42  ;  22  W.  R.  927  ;   2  Asp.  M.  C.  350. 

Tug  is  the  Servant  of  the  Tow.] — A  tug  is 

deemed  to  be  in  the  service  of  the  tow,  and  the 
owners  of  the  tow  are  responsible  for  the  acts  of 
the  tug.  The  Sinqua.si,  infra.  'The  Ainr/ston-by- 
Sra,  3  W.  Rob.  152.  S.  P.,  The  Mary,  48  L.  J., 
Adm.  66  ;  5  P.  D.  14,  16  ;  41  L.  T.  351  ;  28  W.  R. 
95  ;  4  Asp.  JI.  C.  183.  The  American  and  Tlue 
Syria,  supra. 

Duty  of  Tow  to  direct  Tug.] — It  is  the 

duty  of  those  on  boaid  the  vw^sel  in  tow  to 
give  general  directions  to  thema.sterof  the  tug 
as  to  the  towage.  But  the  master  of  the  tug 
should  exercise  his  discretion  as  to  the  projier 
mana;uvres  to  be  employed,  esjjecijdly  where  he 
is  moi-e  competent  to  form  an  opinion  on  this 
l)oint  than  the  master  of  the  vessel  in  tow.  The 
Isca,  56  L.  J.,  Adm.  47  ;  12  P.  I).  34  ;  55  L.  T, 
779  :  35  W.  R.  382  ;  6  Asf).  M.  C.  63. 

Under  an  ordinary  contract  of  towage,  the 
vessel  in  tow  has  control  over  the  tug,  and  is 
therefore  liable  for  the  wrongful  acts  of  the 
latter,  unless  tlii^y  are  done  S(j  suddenly  as  to 
jirevent  the  vessel  in  tow  from  controlling  them. 
The  Siobe,  infra. 

It  is  not  the  duty  of  those  in  charge  of  a  tow 
which  is  being  towed  with  alongscopeof  hawser 
by  night  at  sea  to  direct  the  mnvcments  of  the 
tujr — ihc  circumstiinces  being  different  to  towing 
bv  day  in  a  river.  The  Stornicock,  53  L.  T.  63  ; 
5"  Asp.  M.  C,  470. 
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Encumbered  Condition  of  Tug  with  Ship  in 
Tow. J — A  steam  twj:  in  rharge  of  a  >lii|>  ramiot 
lie  considered  as  a  free  steamer,  so  as  to  be  bound, 
\nider  all  circumstances,  to  sjive  way  to  a  sailing 
shii)  close-hauled.  TJie  Independence,  Lush.  270  ; 
14  Moore,  P.  C.  103  ;  -i  L.  T.  5G3  ;  9  VV.  K.  582— 
r.  C. 

Action  against  Tug  for  Damage— Contributory 
Negligence  of  Compulsory  Pilot.]— In  case  of  a 
mischief  occurring  to  the  vessel  in  tow,  occasioned 
directly  by  the  conduct  of  the  steam  tug,  the  tug 
cannot,  in  an  action  brought  by  the  owners  of  the 
tow  for  damage,  set  up  as  a  legal  defence  contri- 
butory negligence  upon  the  ground  that  if  the 
jiilot  in  charge  of  the  tow  when  the  mischief  was 
about  to  happen  had  done  a  certain  thing  the 
}nischief  might  possibly  have  been  avoided. 
The  Julia.  Bland  v.  Ross  (Lush.  281  ;  U  Moo. 
V  C  210)  commented  on  and  approved.  S/i/iii/ht 
X.  Tedcastlc,  6  App.  Cas.  217  ;  44  L.  T.  589  ;  29 
W.  R.  7G1  ;  4  Asp.  M.  C.  406— H.  L.  (E.) 

Slipping  Tow  Eope.]— It  is  the  duty  of  the 
vessel  in  tow  in  frequented  waters  to  have  the 
tow  rope  fast  in  such  a  way  that  it  may  be  slipped 
or  cut  to  avoid  collision.  The  Jane  Bacon,  27 
W.  R.  35. 

Tow  must  follow  in  Wake  of  Tug.] — A  smack 
was  capsized  by  the  tow  rope  between  a  steam- 
ship and  a  vessel  in  tow  being  si)read  in  conse- 
quence of  the  tow  not  following  in  the  wake  of  the 
steamship  : — Held,  that  the  tow  was  liable.     lb. 


756 


over  and  directs  the  course  of  both  vessels,  if? 
navigating  a  river  in  a  fog  so  dense  that  the 
banks  of  the  river  cannot  be  seen,  and  those  on 
board  the  tug  and  ship  in  tow  do  not  know  in 
what  direction  they  are  going,  it  is  negligence  on 
the  part  of  both  vessels  to  ]iroceed  ;  but  as  it  is 
the  duty  of  the  pilot  in  charge  to  give  orders  to 
the  tug  to  stop  so  as  to  enable  the  ship  in  tow  to 
come  to  an  anchor,  the  neglect  on  the  part  of  the 
pilot  to  give  such  orders  is  contributory  negli- 
gence, which  will  preclude  the  owners  of  the 
sailing  ship  from  recovering  against  the  owner 
of  the  steam  tug  for  negligently  running  the 
sailing  ship  ashore  by  proceeding  during  the  fog. 
lb. 

It  is  a  want  of  due  caution  to  move,  by  means 
of  a  steam  tug,  a  ship  from  one  dock  to  another 
at  nighttime  ;  under  such  circumstances,  a  pilot 
on  board  the  ship  being  towed  has  no  such 
charge  or  control  over  her  movements  as  to 
exculpate  the  owners.  The  Bonissia,  Swabey, 
94  ;  4  W.  R.  503. 

A  tug  is  bound  to  obey  the  orders  of  the 
pilot  or  "person  in  charge  of  the  tow.  Claim  for 
towage  remuneration  dismissed  because  the  tug 
disobeved  the  orders  from  the  tow.  T/ie  Ch  risfina, 
3  W.  Rob.  27.  *S'.  C,  nom.  Fftlij  v.  Catto,  6 
Moore,  P.  C.  371. 

A  tug  towing  a  ship  in  charge  of  a  compulsory 
pilot  was  in  collision  with  a  third  ship  without 
fault  on  the  part  of  those  on  board  the  tug,  and 
by  the  fault  of  the  pilot  of  the  tow  : — Held,  that 
the  tug  owners  were  not  liable.  The  Duke  of 
Sussex,  1  W.  Rob.  270  ;  1  Not.  of  Cas.  161. 


Vessel  towed  in  Charge  of  Pilot.]— When  a 

steam  tug  is  engaged  to  tow  a  vessel  which  is  in 
charge  of  a  pilot,  the  tug  is  bound  to  obey  the 
orders  of  the  pilot,  and  the  pilot  is  bound  to  give 
the  tug  proper  directions  and  to  superintend  her 
navigation.  The  Enerfjy,  39  L.  J.,  Adm.  25  :  L.  R. 
3  A.  &  E.  48  ;  23  L.  t!  ijOl  ;  18  W.  R.  1009. 

Where  a  ship  in  charge  of  a  pilot,  whose 
employment  is  compulsory,  is  being  towed  by  a 
steam  tug,  and  the  steam  tug,  without  waiting 
for  orders  from  the  pilot,  suddenly  adopts  a 
wrong  manoeuvre,  and  so  causes  the  ship  to  come 
into  collision,  the  owners  of  the  ship  are  res[)on- 
eible.  The  Sinquasi,  50  L.  J.,  Adm.  5  ;  5  P.  D. 
241  ;  43  L.  T.  768  ;  4  Asp.  M.  C.  383. 

Where  a  vessel  is  under  the  charge  of  a  licensed 
pilot,  the  employment  of  whom  is  compulsory, 
and  is  at  the  same  time  in  tow  of  a  steam  tug,  i 
the  latter  is  bound  to  obey  the  orders  of  the  pilot. 
Sjxiight  V.  Tcdcastle,  supra. 

When  a  steam  tug  towing  a  vessel  under  a 
towage  contract  is  so  negligently  navigated  as  to 
come  into  collision  with  a  vessel  belonging  to 
third  parties,  the  o\v^lers  of  the  steam  tug  are 
liable  for  the  damage  done,  even  if  at  the  time 
of  the  collision  the  vessel  in  tow  was  in  charge 
of  a  licensed  pilot,  by  compulsion  of  law,  whose 
<letault  solely  occasioned  the  collision.  Tlie  Mary, 
48  L.  J.,  Adm.  66  ;  5  P.  D.  14  ;  41  L.  T.  351  ;  28 
W.  R.  95  ;  4  Asp.  M.  C.  183. 

A  steam  tug  towing  a  sailing  ship  controls  the 
course  of  both  vessels  so  long  as  no  directions  are 
given  by  the  person  in  charge  of  the  shi]i  in  tow. 
The  steam-tug  is  the  moving  power,  but  it  is 
under  the  control  of  the  master  or  pilot  on  board 
the  ship  in  tow.  Smith  v.  St.  Lawrence  Tow- 
hoat  Co.,  L.  R.  5  P.  C.  308  ;  28  L.  T.  885  ;  21 
W.  R.  569  ;  2  Asp.  M.  C.  41. 

When  a  ship  in  tow  of  a  steam  tug,  and  in 
charge  of  a  licensed  pilot  who  has  the  control 


Two  Ships  in  Tow  of  same  Tug— Collision 
between  them.] — A  vessel  while  being  towed  into 
a  harbour  by  a  steam  tug,  got  aground,  and  the 
defendant's  vessel,  which  was  being  towed  in  at 
the  same  time  by  the  same  tug,  astern  of  the 
plaintiff's  vessel,  without  any  active  default  on 
the  defendant's  part,  struck  and  damaged  the 
plaintiff's  vessel : — Held,  no  evidence  of  negli- 
gence for  which  the  defendant  was  liable. 
'^Harris  v.  Anderson,  14  C.  B.  (N.s.)  499. 

Contract  of  Hirer  of  Tug  to  insure  against 
Damage  by  Collision.] — See  Tlie  Lord  of  the 
Isles,  ante,  col.  681. 

Tug  and  Tow — Joint  Tortfeasors — Contribu- 
tion.]— In  a  collision  action  in  rem,  where  a  tug 
and  tow  are  both  pronounced  to  blame  for  a 
collision  with  another  vessel,  the  owner  of  the 
latter  vessel  may  enforce  the  judgment  for  the 
whole  of  his  damages  against  either  or  both 
the  defendants,  and  the  defendants  are  not 
entitled  to  have  the  decree  so  drawn  up  that 
half  only  of  the  total  damages  is  r&coverable 
friim  each  defendant.  The  Thomas  Jollf'e  or 
The  Avon,  [1891]  P.  7  ;  63  L.  T.  712  ;  39  W.  R. 
176  ;  6  Asp.  M.  C.  605. 

Damage  to  Tow  by  Grounding — Admiralty 
Jurisdiction.] — The  admiralty  court  has  not 
jurisdiction  under  3  &  4  Vict.  c.  65,  s.  6, or  24  &  25 
Vict.  c.  10,  s.  7,  or  otherwise,  to  entertain  a  claim 
against  a  steam  tug  for  damage  occasioned  to 
the  vessel  tosved  by  negligence  in  towing,  if  the 
damage  arises  not  by  collision  but  by  the  vessel 
taking  the  ground.  The  Robert  Pow,  Br.  &  Lush. 
99  ;  32  L.  J.,  Adm.  164  ;  9  L.  T.  237. 

Alitcr,  where  the  damage  is  by  collision.  See 
The  M'jht  Watch.  32  L.  J.,  Adm.  47  ;  8  Jur. 
(X.s.)  1161  ;  7  L.  T.  396  ;  11  W.  R.  189. 
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Collision  caused  by  Tug'— Payment  on  account 
of  Damage  by  Tow — Subsequent  Action  against 
Tug.]— The  schooner  "J.  M.  S."  having  come 
into  collision  with  a  tug  and  her  tow,  a  damage 
action  in  rem  was  instituted  by  the  owners  of 
the  schooner  against  the  tug  to  recover  all  the 
damages  occasioned  by  the  collision.  Subse- 
quently to  the  collision  the  plaintiffs  received 
from  the  owners  of  the  tow  a  sum  of  money 
described  in  an  agreement  entered  into  between 
these  parties  "  as  an  advance  on  account  of 
the  damages  to  be  recovered  from  the  owners 
of  the  tug."  By  the  agreement  it  was  agreed 
that  the  owners  of  the  tow  should  give  the  plain- 
tiffs all  information  and  assistance  necessary  to 
bring  the  action  to  a  successful  issue  ;  that  if 
the  schooner  and  the  tug  should  both  be  held  to 
blame,  the  plaintiffs  should  repay  any  sum  by 
which  the  money  already  paid  exceeded  the 
moiety  of  damages  recoverable  against  the  tug  ; 
and  tiiat,  as  a  basis  of  the  arrangement,  it  was 
understood  that  the  schooner  should  be  found 
blameless  for  the  collision.  The  court,  having 
found  the  tug  alone  to  blame,  held  that  the 
above  payment  was  not  such  a  payment  by  the 
tow  in  satisfaction  of  the  dam.ages  occasioned  by 
tlie  collision  as  amounted  to  a  settlement  in  dis- 
charge of  the  action,  and  was  consequently  no 
bar  to  the  action  ;  and  that,  notwithstanding 
the  advance  paid  by  the  tow,  the  plaintiffs  were 
entitled  to  recover" from  the  defendants  all  the 
damages  occasioned  bv  the  collision.  The  Storm- 
cock,  53  L.  T.  53  ;  5  Asp.  M.  C.  470. 

Tug,  Tow,  and  Third  Ship— Tug  and  Third 
Ship  damaged — Assignment   of  Judgment.] — A 

co!li>ion  occurred  between  a  tug  with  a  s!ii|)  in 
tow  and  a  third  ship.  The  third  ship  sued  tlie 
tow,  and  the  tug  brought  a  cross-action  against 
the  thinl  ship.  The  actions  were  consolida  cd 
and  tried  together,  and  all  the  ships  were  found 
to  blame.  Judgment  was  given  for  the  third 
ship  against  the  tug  and  the  tow,  declaring  them 
to  be  jointly  and  severally  liable  to  the  third 
ship  for  half  her  damage  ;  and  judgment  was 
given  for  the  tug  again-t  the  third  ship  for  half 
the  damage  sustained  by  the  tug.  Upon  motion 
by  the  owners  of  the  tow  tliat,  ui)on  payment  by 
them  to  the  owners  of  the  third  ship  of  the 
difference  between  the  sums  due  upon  the  two 
judgments,  with  interest,  the  owners  of  the  third 
ship  should,  under  s.  5  of  tlie  Mercantile  Law 
Amendment  Act,  185(1,  be  ordered  to  assign  to 
the  owners  of  the  ship  in  tow  the  ju<lgment  in 
favour  of  the  tug  owners  against  the  owners  of 
the  third  ship  : — Held,  that  the  statute  had  no 
application,  and  motion  refused.  The  Emjlixli- 
vutn  and  The  AuMralia,  M  L.  J.,  Adm.  74  : 
[18'.»5]  P.  212;  11  11.  757:  72  L.  T.  203;  43 
W.  II.  670  ;  7  Asp.  M.  C.  005. 

Claim  to  Indemnity  by  the  Owners  of  a  Tow 
sued  for  Collision  with  a  Third  Ship  against 
Owners  of  the  Tug.] — In  an  action  of  damage 
between  two  v(  ssels,  the  court  lias  jurisdiction, 
under  r)rd.  XVI.,  to  determine  whether  or  not 
the  defendants'  vessel  is  entitled  to  indemnity 
against  a  tug  by  which  slie  was  being  towed  at 
the  time  of  the  collision.  A  collision  took  place 
between  the  ves,sels  "  S."  and  "  C."  Tlic  "  (J."  at  the 
time  was  being  towc<l  by  a  tug.  The  owners  of 
the  "  S."  instituted  an  action  of  damage  against 
the  "C."  and  alleged  in  their  statement  of  claim 
that  the  collision  was  caused  by  the  negligence  of 
the  "  C."  and  her  tug,  or  of  one  of  them.  The  owners 


of  the  "  C."  obtained  leave  to  issue  a  notice  to  the 
tug  that  they  claimed  to  be  entitled  to  indem- 
nity, and  the  court  made  an  order  that  the 
owners  of  the  tug  be  at  liberty  to  appear  and 
defend,  being  bound  by  any  decision  the  court; 
might  come  to  as  to  the  cause  of  the  col- 
lision. At  the  hearing  the  owners  of  the  tug 
appeared,  but  the  defendants  did  not,  and  the 
court  pronounced  that  the  "  C."  was  alone  to 
blame  for  the  collision,  and  that  her  owners  were 
not  entitled  to  indemnity  over  against  the  owners 
of  the  tug  :— Held,  that  the  last  portion  of  the 
judgment  should  be  struck  out.  The  Qirtshurn, 
5  P.  D.  59  ;  41  L.  T.  710  ;  28  W.  R.  378  ;  4  Asp. 
M.  C.  202— C.  A. 

Third  Party  Order  against  Tug  Owner.] — A 

ship  in  tow  fouled  another  at  anchor  : — Held, 
that,  in  an  action  brought  by  the  ship  at  anchor 
against  the  ship  that  fouled  her,  the  latter  was 
not  entitled  to  bring  in  the  owners  of  her  tug, 
against  whom  they  claimed  indemnity,  as  third 
parties.  Tlie  Bianca,  52  L.  J.,  Adm.  56  ;  8  P.  D. 
91  ;  48  L.  T.  440  ;  31  W.  R.  954  ;  5  Asp.  M.  C. 
60.  And  see  The  Jacob  Clirldensen,  infra,  coL 
840. 

Collision — Liability   of    Vessel    in    tow.] — A 

tug  with  a  vessel  in  tow  came  into  collision  with 
another  vessel,  which  was  seriously  injured  by 
the  tug,  but  not  injured  by  the  vessel  in  tow. 
The  collision  might  have  been  avoided  had  there 
been  a  good  lookout  on  the  vessel  in  tow,  and 
had  she  warned  the  tug  that  the  latter  was  in 
danger  of  collision  by  continuing  on  her  course  : 
— lield,  that  the  owners  of  the  vessel  in  tow  were 
liable.  Tlie  Niohe,  57  L.  J.,  Adm.  33  ;  13  P.  D. 
55  ;  59  L.  T.  257  ;  36  W.  R.  812  ;  6  Asp.  M.  C. 
300. 

Action  in  rem  against  Tug— Maritime  L=en.] 
— A  steam  tug  under  charter  came  into  collision 
with  the  smack  which  she  was  towing,  through 
the  sole  negligence  of  a  servant  of  the  charterers, 
who  was  in  chai'ge  of  the  tug.  The  towage  was 
on  the  terms  that  the  charterers  were  not  to  l>e 
answerable  for  damage  occasioned  by  the  negli- 
gence of  their  servants  :— Held,  that  an  action 
in  rem  would  not  lie  against  the  tug,  for  the 
maritime  lien  arising  from  collision  is  not  abso- 
lute, and  the  owners  not  being  personally  liable 
for  this  collision,  aiul  the  charterers  bein;^- 
exemijted  by  the  terms  of  their  contract  with 
the  jjlaintiff,  the  prima  facie  liability  of  tiic 
vessel  was  rebutted.  'The  Ticonderotju  (Swabey, 
215)  explaineil.  The  Tasmania,  57  L.  J..  Adm. 
49  ;  13  P.  D.  no  ;  59  L.  T.  263  ;  6  Asp.  M.  C.  305, 

Towage— Liability  of  Tow  for  Negligence  of 

Xug.J — riie"C.  I)."'  can)e  into  colli>ioii  witii  w 
hopper  barge,  which  w.as  in  tow  of  a  steam  tug. 
The  collision  was  caused  by  the  joint  negligence 
of  those  on  board  t he '-C.  l)."and  thestcam  tug  ; — 
Meld,  that  the  owners  of  the  lioi)i)er  barge  were 
not  liable.  The  Qiih-hxtep,  59  L.  J.,  Adm,  65  ; 
15  P.  D.  196  ;  63  L.  T.  713  ;  6  Asp.  M.  C.  603— D. 

Duty  of  Pilot  as  to  employing  Tug.]— TA/? 
Stnith.<prii  and  The  Tshiij.  supra,  col.  772  ;  of 
shipowner,  see  The  O'erior,  70  L.  T.  7l)3 ;  Z 
Asp.  M.  C.  47. 

9.  FoiiEiox  Siiir.s — FouKiGN  Law. 

Limitation  of  Liability  —  Lex  fori.]  —  The 
.Stat.  6  (ieo.  4,  c.  125,  ss.  2,  14,  is  a  law  relating 
to  remedies,  and  therefore  applicable  to  a  foreign 


i59 


SHIPPING— XX.  Collmnp. 


760 


sliipo-R-ner  snin?  for  co]lision  in  this  country. 
T/te  Vernon,  1  W.  Rob.  31 G. 

Collision  Abroad— Admiralty  Jurisdiction.] — 

The  admiralty  coiirt  hud  jurisdiction  in  an 
action  brought  by  a  British  subject  against  a 
foreiirn  shiv^  for  collision  in  the  Dardanelles. 
The  l^nefsimld,  Swabey,  430. 

The  jurisdiction  of  the  admiralty  in  collision 
cases,  where  the  ships  are  both  foreign,  and  the 
collision  in  foreign  waters,  considered.  Collision 
cases  are  communis  juris.  TheJohmin  Friedrrich. 
]  W.  Bob.  3.5.  The  Vivar,  2  P.  D.  29  ;  35  L.  T. 
7S2  :  25  W.  R.  433  :  3  Asp.  M.  C.  308. 

Under  24  Vict.  c.  10,  s.  7,  the  admiralty  court 
bad  jurisdiction  in  case  of  a  collision  between 
forcien  ships  in  foreign  waters.  The  Courier, 
Lush.  541. 

Eight  of  Aliens  to  Sue  for  Collision  Abroad.] 

— Aliens  may  sue  in  tliis  country  other  aliens 
for  personal  injuries  done  to  them  abroad,  if  such 
injuries  are  actionable  by  the  law  of  England 
and  also  by  the  law  of  the  foreign  country — per 
f^elwvn,  L.J.  The  Halleii,  5  Moore,  P.  C.  (N.S.) 
263  r  37  L.  J.,  Adm.  33  :  L.  R.  2  P.  C.  193,  202  ; 
18  L.  T.  879  ;  16  W.  R.  998— P.  C. 

Foreign  Ship  detained  under  1  &  2  Geo.  4, 

^,  75.] — Foreign  ship  detained  under  1  &  2 
Oeo.  4,  0.  75,  for  injury  done  to  a  British  ship. 
The  ChristiuTia,  2  Hag.  Adm.  183. 

Detention  of  Foreign  Ship  under  17  &  18 
Tict.  c.  104,  s.  527.] — A  foreign  ship  cannot  be 
<letained  under  17  &  18  Vict.  c.  104,  s.  527,  in 
respect  of  loss  of  life  or  personal  injury  caused 
by  her.  Harris  v.  Fr/rnronia  {Owners'),  46 
L.  J.,  C.  P.  363  ;  2  C.  P.  D.  173. 

Negligence  —  Rules  of  Seamanship   common 

to  all  Nations.] — In  collision  actions,  where 
foreign  ships  are  concerned,  the  test  of  negligence, 
apart  from  the  regulations,  is  the  common 
practice  of  seamen  of  all  nations.  See  The 
Dumfries,  Swabey,  63,  125. 

I    Injury  to  Telegraph  Cable  by  Foreign  Ship.] 

■ — Tlie  Euglisli  owners  of  a  telegraph  cable 
recovered  damages  from  the  owners  of  a  foreign 
ship,  the  crew  of  which  had  injured  a  telegraph 
cable  at  the  bottom  of  the  sea.  Submarine 
Telefjrajih  Co.  v.  Dichson,  15  C.  B.  (n.s.)  759  ; 
33  L.  J.,  C.  P.  139. 

Collision  between  British  and  Foreign  Vessel — 
Xaw  applicable.] — In  an  action  in  personam, 
brought  by  the  owners  of  a  British  vessel  against 
the  owners  of  a  Spanish  vessel  to  recover 
damages  caused  to  the  British  vessel  by  collision 
with  the  Spanish  vessel  on  the  high  seas,  the 
defendants  pleaded  that  they  were  Spanish 
subjects,  and  that  if  there  was  any  negligence 
on  the  part  of  those  in  charge  of  the  Spanish 
ves>el  it  was  negligence  for  which  the  master 
and  crew  alone,  and  not  the  defendants,  were 
liable  according  to  the  law  of  Spain  : — Held, 
bad  on  demurrer.  The  Leon,  50  L.  J.,  Adm.  59  ; 
€  P.  D.  149  ;  44  L.  T.  613 ;  29  W.  R.  916  ; 
4  Asp.  M.  C.  404. 

Damage  by  Ship  sailing  under  Foreign  Flag 
but  owned  in  England.] — Seml)le,  an  English 
company,  trustee  for  a  foreign  comimny,  owning 
a  ship  sailing  under  the  foreign  tiag,  is  liable 


in  this  country  to  cargo  owners  for  damage  done 
by  the  ship  in  collision,  ('hartered  Mereantile 
lianli,  of  India,  v.  Netherlands  India  Steam 
Xaviqaiion  Co.,  52  L.  J.,  Q.  B.  220  ;  10  Q.  B.  D. 
521,  545  ;  48  L.  T.  546  ;  31  W.  R.  445  ;  5  Asp. 
IVI.  C.  65  ;  47  J.  P.  260— C.  A. 

Damage  by  French  Ship  on  High  Sea — Plea — 
French  Law.] — In  a  common  law  action  for 
collision,  a  plea  that  the  collision  was  upon  the 
high  seas  out  of  British  jurisdiction  ;  that  it  was 
not  caused  by  the  defendant,  but  by  the  master 
of  the  ship,  whicli  was  French  ;  that  the  defen- 
dant was  a  French  subject,  and  that,  by  French 
law,  the  defendant  was  not  liable,  but  a  French 
corporation  who  owned  the  ship  was  liable  : — 
Held,  good.  General  Steam  Navigation  Co.  v. 
Guillon,  11  M.  &  W.  877  ;  13  L.  J.,  Ex.  168. 

Action  for  Wrongful  Act  committed  Abroad.] 

— No  action  can  be  maintained  in  the  courts  of 
this  country  on  account  of  a  wrongful  act,  either 
to  a  person  or  to  personal  property,  committed 
within  the  jurisdiction  of  a  foreign  country 
unless  the  act  is  wrongful  by  the  law  of  the 
country  where  it  is  committed,  and  also  by  the 
law  of  this  country — per  Hellish,  L.J.  Tlie 
M.  Moxham,  46  L.'j.,  Adm.  17  ;  1  P.  D.  107, 
111;  34  L.  T.  559  ;  24  W.  R.  650  ;  3  Asp.  M.  C. 
191— C.  A. 

Damage  to  Pier  Abroad.] — An  English  com- 
pany possessed  of  a  pier  in  Spain,  instituted  an 
action  in  the  admiralty  court  against  a  British 
ship  for  negligently  injuring  the  pier.  Plea, 
that,  by  the  law  of  Spain  the  shipowner  is  not 
liable  for  negligence  of  his  crew  : — Held,  that, 
assuming  that  the  court  had  jurisdiction,  the 
plea  was  good.     lb. 

Presumption  of  Fault— 36  &  37  Vict.  c.  85, 
s.  17 — Foreign  Ships.] — The  statutory  rules  as 
to  presumption  of  fault  in  case  of  infringement 
of  the  regulations  apply  to  foreign  ships.  The 
Englishman,  47  L.  J.,  Adm.  9  ;  3  P.  D.  18  ;  27 
L.  T.  412  ;  3  Asp.  M.  C.  506.  The  Khedive, 
Stoomvaart  Maatsehappy  Nederland  v.  P.  and  O. 
Steam  Navigation  Co.,  52  L.  J.,  Adm.  1  ;  7  App. 
Cas.  795  ;  47  L.  T.  198  ;  31  W.  R.  249  ;  5  Asp. 
M.  C.  360,  567— H.  L.  (E.)  The  Vera  Crnz,  53 
L.  J.,  Adm.  33  ;  9  P.  D.  88  ;  51  L.  T.  104  ;  32 
W.  R.  783  ;  5  Asp.  M.  C.  270.  The  Love  Bird, 
6  P.  D.  80  ;  44  L.  T.  650  ;  4  Asp.  M.  C.  427. 

Compulsory  Pilot — Foreign  Ship  not  liable  for 
Fault  of— 6  Geo.  4,  c.  125,  s.  55.] — The  stat. 
6  Geo.  4,  c.  125,  s.  55,  exempting  owners  from 
liability  for  the  fault  of  a  compulsory  pilot, 
applied  to  foreign  ships.  The  Christiana,  2 
Hag.  Adm.  183. 

Collision  Abroad  —  Foreign  Law  —  Lia- 
bility.]— The  owners  of  a  British  ship  in  collision 
in  tlie  Scheldt  with  a  foreign  ship  are  not  liable 
in  the  courts  of  this  country  for  the  fault  of 
their  compulsory  pilot,  although,  by  the  law  of 
the  place  of  collision  (Belgium),  they  are  so 
liable.  The  Halley,  5  Moore.  P.  C.  (N.s.)  263  ; 
37  L.  J.,  Adm.  33  ;  L.  R.  2  P.  C.  193 ;  IS  L.  T. 
879  ;  16  W.  R.  998. 

Limitation  of  Liability— 25  &  26  Vict.  c.  63, 
g.  54.] — xhe  liability  of  a  British  ship  in  colli- 
sion with  a  foreign  ship  in  the  Mediterranean  is 
limited  bv  25  it  26  Vict.  c.  63.  The  Amalin, 
Br,  &   Ltish.  151  ;    1   Moore,    P.   C.  (N.s.)  471 ; 
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2  N.  E.  533  ;  32  L.  J.,  Adm.  191  ;  9  Jur.  (N.S.) 
1111  ;  8  L.  T,  805  ;  12  W.  K.  2i. 

17  &  18  Vict.  c.  104.]— Under  this  act  the 

liability  of  owners  of  a  British  ship  in  collision 
with  a  foreign  ship  within  three  miles  of  the 
United  Kingdom  was  limited.  General  Iron 
Screw  Collier  Co.  v.  Schiirmann,  1  J.  &  H.  ISO  ; 
29  L.  J.,  Ch.  877  ;  6  Jur.  (x.s.)  883  ;  8  W.  R. 
732.  But  see  The  Saxonia,  Lush.  ilO  ;  15  Moore, 
P.  C.  262  ;  31  L.  J.,  Adm.  201  ;  8  Jur.  (N.S.)  315  ; 

10  W.  R.  431. 

The  liability  of  o-WTiers  of  foreign  ships  in 
collision  beyond  the  three-mile  limit  was,  under 
17  k,  18  Vict.  c.  lOi,  unlimited.  Cupew.  Boherty, 
2  De  G.  &  J.  61-1;  27  L.  J.,  Ch.  600  ;  4  Jur. 
(N.S.)  699  ;  6  W.  R.  695— L.J  J.  Affirming  4 
K.  &  J.  367  ;  The  Wild  Raiujer,  Lush.  553 ;  32 
L.  J.,  Adm.  49  ;  9  Jur,  (N.S.)  134  ;  7  L.  T.  725  ; 

11  W.  R.  255. 

53  Geo.  3,  c.  159,  s.  1.] — A  municipal  law 

limiting  the  liability  of  shipowners  for  collision 
is  not  applicable  to  foreign  ships  and  shipowners 
unless  expressly  so  enacted.  A  foreign  ship- 
owner held  liable  beyond  the  value  of  his  ship 
and  freight,  notwithstanding  53  Geo.  3,  c.  159, 
s.  1.  The  Carl  Johaiin,  cited  3  Hag.  Adm.  186  ; 
1  Hag.  Adm.  113. 

17  &  18  Vict.  c.  104,  s.  512.]— The  above 

enactment  as  to  proceedings  by  the  board  of 
trade,  in  case  of  loss  of  life,  did  not  apply  to 
foreign  ships  (semble).  The  Vera  Cruz,  53 
L.  J.,  Adm.  33  ;  9  P.  D.  96  ;  51  L.  T.  104  ; 
32  W.  R.  783  ;  5  Asp.  M.  C.  270.  Revei-sed  on 
another  point,  54  L.  J.,  Adm.  9,  infra,  col.  838. 

Foreign  Ships  on  the  High  Sea  formerly  not 
bound  by  British  Statutory  Sailing  Rules.]  — 
Before  the  adoption  of  regulations  common  to 
all  maritime  nations,  foreign  ships  on  the  high 
sea  were  not  bound  by  statutory  rules  for  pre- 
venting collisions  contained  in  British  statutes. 
The  Dumfries,  Swabey,  63,  125  ;  4  W.  R.  7(»8. 
S.  P.,  The  Saxonia  and  The  Eclipse,  Lush.  410.  The 
Cleadon,  Lush.  158  ;  14  Moore,  P.  C.  92  ;  4  L.  T. 
157.  The  Elizabeth.  3  L.  T.  1.59.  The  Chancellor, 
Williamti  V.  Gutch,\^  Moore,  P.  C.  202  ;  4  L.  T. 
627. 

Could  not  set  up  Infringement  by  British 

Ship.] — Before  25  Ac  26  Vict.  c.  63,  ss.  57,  58,  a 
foreigner  could  not  .set  up  against  a  British 
vessel,  with  which  she  had  been  in  collision, 
the  British  vessel's  violation  of  British  statute 
law  on  the  high  seas,  for  the  foreigner  could 
not  herself  be  buuinl  by  it,  lus  it  was  beyond  the 
l)Ower  of  the  legislature  to  make  rules  applicable 
to  foreign  vessels  beyond  British  waters.  The 
Zollierein,  Swabey,  96  ;  2  Jur,  (N.S.)  429  ;  4 
W.  R.  555. 

Cross-action  against  Foreign  Ship  —  Non- 
appearance— Both  to  blame — Deduction  of  Half 
Damages.^  —  See  The  Siriidjapatain,  li  W.  Rub.  38, 
post,  col.  812. 

Damage  Lien — Foreign  Ship — Wages  have  no 
Priority.] — Where  in  a  collisi(jn  suit  judu'nicnt 
is  given  against  a  foreign  sliii^,  and  her  proceeds 
are  insutticient  to  meet  the  damages,  her  crew 
liave  no  prior  right  against  the  ship  for  wages, 
Thr  Linda  Flor,  Swabey,  309  ;  4  Jur.  (N.S,)  172  ; 
6  W.  R.  197. 


Foreign  Plaintiff— Security  for  Damages.] — A 

foreign  plaintiff,  in  a  collision  action,  held  not 
liable  to  give  security  for  payment  of  damages 
for  wrongful  arrest  beyond  the  usual  security 
for  costs,  it  being  suggested  that  he  had  arrested 
the  wrong  ship.  The  Peri,  32  L.  J.,  Adm.  46 ;. 
8  Jur.  (N.S.)  1230  ;  11  W.  R.  44, 

Foreign  Sovereign  suing  for  Collision — Bail.} 

— Where  one  of  the  ships  in  collision  is  a  public 
ship  of  a  foreign  sovereign,  and  the  foreign 
sovereign  sues  for  damages  in  the  courts  of  this 
country,  proceedings  will  be  stayed  until  the 
foreign  claimant  gives  bail  to  answer  a  counter- 
claim by  the  defendant.  The  Xewbattle,  54 
L.  J.,  Adm.  16  ;  10  P.  D,  33  ;  52  L,  T.  15  ;  35 
W.  R,  318  ;  5  Asp.  M.  C.  356. 

Ship  of  Foreign  Sovereign — Liability  in  rem. 

— Salvage.] — An  American  ship  of  war,  with 
cargo  on  board  for  public  purposes,  was  stranded, 
on  the  shore  of  England,  and  received  salvage 
service  from  an  English  vessel : — Held,  that  she 
was  not  liable  to  arrest.  The  CoJistitution,  4f^ 
L.  J.,  Adm.  13  ;  4  P,  D.  39  ;  40  L.  T.  219;  27 
\V.  R.  739  ;  4  Asp.  M.  C.  79. 

Non-liability  to  Arrest.] — As  to  the  non- 
liability to  arrest  of  a  public  vessel  belonging  to 
a  foreign  sovereisn,  see  The  Parlement  Bchie, 
5  P.  D.  197;  42 ''L.  T.  273;  28  W.  R.  642;  4 
Asp.  M.  C.  234— G.  A.:  The  Charkieh,  42 
L,  J,,  Adm.  17  ;  L.  R,  4  A.  &  E.  59  ;  28  L,  T.  513  ; 
1  Asp.  M,  C.  581.  And  see  S.  C,  supra,. 
coL  724. 

Foreign  Judgment.] — A  foreign  judgment  is  a 
bar  to  an  action  in  this  country  between  the  same 
parties  for  the  same  collision.  The  Delta  and 
The  Ermiiiia  Foscolo,  45  L.  J.,  Adm.  Ill  ;  IP.  D. 
393 ;  35  L.  T.  376  ;  25  W.  R.  46  ;  3  Asp.  M.  C. 
256, 

But  not  if  it  went  by  default.     li. 

Foreign  Judgment  in  personam.] — A  foreiga 
judgment  in  personam  for  a  collision  is  not 
enforceable  by  arrest  of  the  ship  in  this  country. 
The  City  of  Mecca,  50  L.  J.,  Adm.  53  ;  6  P.  D. 
106  ;  44  L.  T.  750  ;  4  Asp.  M.  C.  412— C.  A. 

Foreign  Ship  Sunk — Both  in  Fault — Refer- 
ence.]—  In  a  eolli.siun  suit  wiiere  both  ships  ha\e 
been  found  to  Ijlaiiie,  and  the  owners  of  the  ship 
arrested  have  brought  no  cross-action,  the  damage 
to  the  plaintiff's  slii[j  only  will  be  referred  to  tlie 
registrar,  although  she  was  sunk  and  her  owneis 
reside  out  of  the  jurisdiction.  The  Aortk 
American,  Swabey,  466. 

Re-arrest — Damage   greater    than    Bail.]  — A 

foreign  ship  was  aircslod  and  bailed  in  a  enllisidu 
suit  pi'omoted  by  theownei-sof  the  other  ship  and 
her  cargo,  and  the  damage  pronounced  for.  After 
claim  for  the  damage  to  cargo  had  been  [)referred 
before  the  legistrar  it  wa-s  founil  that  the  damage 
was  greater  than  supjiosed,  and  the  ship  wa.s 
re-arrested  : — Held,  that  the  ship  could  not  be 
re-arrested  in  a  new  action  for  the  same  cause 
and  between  the  same  parties.  Tlie  Kalamazoo, 
15  Jur.  885. 

Of    Foreign   Ship  —  Appeal.] — In  cross 

actions  for  collision  the  jud^'cof  the  county  court 
found  that  one  of  the  ships,  a  foreigner,  was  not 
to  blame  and  ordered  her  to  be  released.    There 
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was  an  appeal  to  the  hij^h  court.  "Upon  motion 
liy  the  appeUant  she  was  ordered  to  be  re-arrested. 
TheFreir,  The  Albert.  ^\  L.  J.,  xVdm.  ii)  ;  32  L.  T. 
572  ;  2  Asp.  M.  C.  689. 


10.  Compulsory  Pilotage. 

a.    Generally. 

Former  Uncertainty  of  Law  as  to  Liability  for 
Compulsory  Pilot's  Fault.]— The  law  as  to  the 
liabiUty  of  a  shipowner  for  a  collision  canseil  by 
the  fault  of  a  compulsory  pilot  was  formerly 
doubtful.  Longiidge  v.  DorvUle,  5  B.  &  Aid. 
117. 

Ship  held  Liable  in  rem  for  Fault  of  Com- 
pulsory Pilot.]— A  ship  in  charge  of  a  com- 
pidsurv  pilot  held  liable  in  rem  for  a  collision 
<'aused  by  the  pilot's  fault.  The  Baron  IMlcrq, 
8  Has;.  Adm.  2U.  S.  1'.  (under  .5  Geo.  2,  c.  2U), 
The  Xcptune  the  Second,  1  Dods.  467. 

Whether  Pilot  was  in  Charge— Que  si  ion   for 

Jury.]— Whether  a  pilot  taken  on  boaid  by  C3  n- 
j)ulsion  of  law  was  in  charge  of  the  sh'p  at  the 
time  of  collision  is  a  question  for  the  juiy.  C  Jts 
V.  Herbert,  3  Stark.  12  ;  23  R.  R.  752. 

Contributory  Neg-ligence  of  Pilot  in  charge  of 
Irjured  Vessel — Eii'ect  of.]- — Count  to  recover 
damages  for  injuries  sustained  by  the  jilaintilfs' 
ship  through  the  negligence  of  the  defendants  ; 
plea,  contributory  negligence  ;  replication,  that 
the  contributory  negligence  was  that  of  a  pilot 
licensed  by  the  defendants,  and  compulsorily 
employed  by  the  plaintiffs  ;  rejoinder,  that  the 
pilot  "was  not  the  servant  of  the  defendants  ; 
demurrer  to  the  rejoinder  allowed.  Bvdiuaii  v. 
Buhlin  Port  and  Dorhn  Board,  Ir.  R.  7  C.  L.  518. 
But  see  Spaiqht  v.  Ted  castle,  6  App.  Cas.  217  ;  44 
L.  T.  589  :  29  W.  R.  7G1  ;  4  Asp.  M.  C.  4(.lG.  The 
Hector.  52  L.  J.,  Adm.  51  ;  8  P.  D.  218  ;  48  L.  T. 
S90  ;  31  W.R.  881  ;  5  Asp.  M.  C.  101. 

A  barque,  in  charge  of  a  pilot  who  was  on 
board  her,  was  being  towed  by  a  tug  in  waters 
where  the  employment  of  a  pilot  was  compulsory. 
The  tug  ported  her  helm  and  passed  across  the 
bows  of  a  brig,  there  was  no  room  for  the  barque 
to  follow  in  her  wake,  and  the  barque  came  into 
collision  with  the  brig.  The  pilot  gave  no  orders 
to  the  tug  before  or  after  she  ported  ;  if  he  had 
given  projier  orders,  even  after  the  tug  had  ported, 
the  collision  might  have  been  avoided  : — Held, 
that  the  tug  was  to  blame  for  attempting  to  tow 
the  barque  across  the  bows  of  the  brig  ;  but  that 
the  owners  of  the  barque  could  not,  on  account 
of  the  neglect  of  the  pilot  to  give  proper  ordei's, 
•  recover  against  the  tug  damages  in  respect  of  the 
collision.  The  Enerqy,  39  L.  J.,  Adm.  25  ;  L.  R. 
3  A.  &  E.  48  ;  23  L.'T.  GOl  ;  18  W.  R.  1009. 

General  Rule  as  to  Shipowner's  Liability.] — 

Shipowners  not  liable  for  collisi(  ai  caused  entirely 
by  the  fault  of  a  compulsory  pilot  ;  alitor,  if  the 
crew  are  also  in  fault.  The  Atlas,  3  W.  Rob.  502. 
The  Admiral  Boxer,  Swabey,  193  ;  The  Lochlibo, 
Polloli  V.  McAljnn,  7  Moore,  P.  C.  427. 

The  shipowners  are  liable  for  a  collision  caused 
by  fault  of  crew  and  also  of  compulsory  pilot. 
The  BUnui,  1  W.  Rob.  131;  nom.  Stuart  v. 
Isemonger,  4  Moore,  P.  C.  11. 

Master  not  Liable.] — The  master  of  a  passenger 
vessel  within  a  district  where  pilotage  is  com- 


pulsory was  summoned  for  not  navigating  his 
vessel  in  a  ci,r 'ful  and  proper  manner.  There 
was  a  pilot  in  cliarge  of  the  vessel : — Held,  that 
the  summons  was  properly  dismissed,  since  the 
pilot,  who  was  compulsorily  on  board,  must  be 
assumed  to  have  been  in  charge  of  the  vessel. 
(hthley  V.  Si>eedy,  40  L.  T.  881  ;  4  Asp.  M.  C. 
134. 

For  a  collision  caused  by  the  pilot's  fault  the 
master  is  not  liable  in  damages.  The  Oetaiia 
Stella,  57  L.  T.  G32  ;  G  Asp.  M.  C.  182. 

Owners  Liable  though  Pilot  in  Charge.] — A 

ship  wiili  a  compulsory  pilot  on  board  lying  in 
the  Downs  in  bad  weather  was  held  in  fault  for 
a  collision  caused  by  her  driving  in  consequence 
of  her  yards  not  having  been  sent  down  : — Held, 
that  the  owners  were  liable,  it  being  the  master's 
duty  to  see  that  the  yards  were  sent  down. 
The  Christiana,  Haniniond  v.  Bogers,  7  Moore, 
P.  C.  IGo.  Cf.  The  Girolamo,  3  Hag.  Adm. 
169. 

Where  the  evidence  establishes  that  from  want 
of  an  efHcient  lookout,  the  pilot  was  not  warned 
in  time  to  enable  him  to  give  orders  so  as  to  avoid 
a  collision,  the  defence  of  compulsory  pilotage  is 
not  established,  and  the  owners  of  the  vessel 
causing  damage  are  liable  therefor.  The  Schwan, 
The  Albano,  [1892]  P.  419  ;  69  L.  T.  34  ;  7  Asp. 
M.  C.  347— C.  A. 

Although  the  pilot  has  charge  of  the  ship  the 
owners  are  responsible  for  the  sufficiency  of  the 
ship  and  her  equipments,  the  competency  of  the 
master  and  crew,  and  their  obedience  to  the 
orders  of  the  pilot.  Under  ordinary  circum- 
stances his  commands  are  to  beimplicitly  obeyed  ; 
to  him  belongs  the  whole  conduct  of  the  naviga- 
tion of  the  "ship,  to  the  safety  of  which  it  is 
important  that  the  chief  direction  should  be 
vested  in  one  only.  See  per  Parke,  B.,  The 
Christiana,  7  Moore,  P.  C.  160, 171.  The  City  of 
Canibridqe,  Wood  v.  Smith,  43  L.  J.,  Adm.  11  ; 
L.  R.  5  P.  C.451,  457  ;  30  L.  T.  439  ;  22  W.  R. 
578  ;  3  Asp.  M.  C.  739. 

Change  of  Pilots.] — A  collision  occurred  in  the 
Humber  Dock,  Hull,  between  a  fly-boat  and  a 
foreign  schooner  bound  to  the  Prince's  Dock. 
The  schooner  was  in  charge  of  a  duly  licensed 
Humber  pilot,  who  had  taken  over  the  charge  of 
the  schooner  while  she  was  moored  at  a  pier  in 
the  Humber  fi'om  the  pilot  who  had  brought  her 
in  from  sea.  One  sum  was  paid  for  the  services 
of  the  two  pilots: — Held,  that  the  schooner  was 
in  charge  of  a  pilot  whose  employment  was  com- 
pulsory by  law.  The  Bigliorqs  Jflinde,  52  L.  J., 
Adm.  74  ;  8  P.  D.  132  ;  49  L.  T.  232  ;  5  Asp. 
M.  C.  123- C.  A. 

Neglect  to  render  Assistance.] — Under  25  & 
26  Vict.  c.  53,  s.  33,  it  was  declared  to  be,  in  case 
of  collision  between  two  ships,  the  duty  of  the 
person  in  charge  of  each  shi])  to  render  assistance 
to  the  other,  and  in  case  he  failed  to  do  so  with- 
out reasonable  excuse,  the  collision,  in  absence  of 
proof  to  the  contrary,  was  to  be  deemed  to  have 
been  caused  by  his  wrongful  act.  Two  steam- 
ships, the  '■Queen"  and  the  "Lord  John  Russell," 
each  under  the  charge  of  a  compulsory  pilot, 
came  into  collision  in  the  Thames.  The  "Queen" 
was  solely  to  blame,  and  after  the  collision  she 
rendered  no  assistance  to  the  other  vessel,  and 
shewed  no  excuse  for  having  failed  to  do  so  : — 
Held,  that  the  mere  fact  of  her  having  a  pilot  on 
board  did  not  exempt  her  owners  from  liability. 
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I'he  Queen,  38  L.  J.,  Adm.  39  ;  L.  B.  2  A.  &  E. 
354  :  20  L.  T.  85.5. 

Semble.  that  if  the  collision  had  been  caused 
solely  by  the  neglect  of  the  pilot  on  board  the 
'•  Queen,"'  the  subsequent  misconduct  of  the 
master  in  not  rendering  assistance  would  not 
have  made  her  owners  liable  for  the  collision.   Ih. 

Pilot  in  Permanent  Employ  of  Owners.] — In  a 

cause  of  collision,  the  mischief  was  found  to  have 
arisen  from  the  fault  of  a  tluly  licensed  pilot  in 
charge  of  the  vessel  doing  the  damage.  The 
pilot  had  been  in  the  permanent  employ  of  the 
owners,  and  engaged  in  navigating  the  ship  for 
many  years  : — Held,  that  notwithstanding  such 
permanent  emplov,  the  owners  were  exonerated. 
The  Batarier,  2  W.  Rob.  407  ;  10  Jur.  19. 

Pilot  selected  by  Master — Liability.] — The 
Canadian  statutes,  27  ic  28  Vict.  c.  13,  and  27  & 
28  Vict.  c.  58,  are  to  be  read  and  construed 
together  as  being  in  pari  materia  ;  and,  therefore. 
the  owner  of  a  Canadian  ship,  navigated  in 
Canadian  waters,  under  the  directions  of  a  pilot 
taken  on  board  in  compliance  with  the  provisions 
of  these  statutes,  is  expressly  exonerated  from 
all  liability  for  damage  caused  by  obedience  to 
such  directions  ;  and  this  is  not  affected  by  the 
f.ict  that  the  j)ilot  is  one  selected  by  the  master, 
if  selected  only  out  of  a  particular  qualitied  class. 
The  Iliherniii'n,  Redpath  v.  Alhiii.  9  Moore,  P.  C. 
(N-.s.)  340  ;  42  L.  J.,  Adm.  8  ;  L.  R.  4  P.  C.  511  ; 
27  L.  T.  725  ;  21  W.  R.  276  ;  1  Asp.  M.  C.  491. 

Damage  to  Property  of  Thames  Conservators.] 

— The  owner  of  a  vessel  navigating  tlie  Thames 
is  not  responsible  for  damage  done  by  her  to 
jiroperty  belonging  to  the  conservators  through 
the  fault  of  a  pilot  comjiulsorily  in  charge  of  her: 
for,  tiiough  the  words  of  s.  9G  of  the  Thames 
Conservancy  Act,  1857  (20  k.  21  Vict.  c.  cxlvii.). 
arc  general,  they  are  not  to  be  read  as  including 
pilots,  and  do  not  by  implication  repeal  the 
jiiovisions  as  to  pilotage  in  17  &  18  Vict.  c.  104. 
Thameg  Conxerrdtorx  v.  ILiU,  37  L.  .J.,  C.  P.  103  ; 
L.  R.  3  C.  P.  415  ;  18  L.  T.  361  ;  16  W.  11.971. 

Proof  of  Compulsion.] — Owners  are  not  exone- 
rated fi-om  lesponsibilitj'  for  the  default  of  a 
])ilot  whom  they  have  selected  and  placed  in 
charge  when  there  was  no  obligation  imposed  on 
Ihcni  to  take  such  pilot  and  put  him  in  charge. 
The  Lion,  i\  Moore,  P.  C.  (N.s.)  163  ;  38  L.  .1.. 
Adm.  51  ;  L.  K.  2  P.  C.  525  ;  21  L.  T.  41  ;  17 
W.  R.  993. 

When  there  is  no  proof  that  the  pilotage  was 
compulsory,  no  exemption  can  be  claimed  by  the 
owners,  on  tlie  ground  of  the  vessel  having  been 
in  cliarge  of  a  i)ilnt.  The  I'rrrli:s.i,  IaisIi.  lOii  :  13 
Moore,  P.  C.  444  ;  30  L.  J.,  Adm.  89  ;  3  L.  T.  125. 

When  Pilotage  is  Compulsory.] — Pilotage  is 
<',ompulsory  when  the  pilntage  charge  can  be 
recovered  whether  the  pilot  is  employed  or  not. 
('(tmithcni  V.  Sidrhothnm,  4  M.  iV,  S.  77.  'J'hc 
Mtirw,  I  W.  Rob.  9.5,  li)9.  The  Arhut iix,  11  L.  T. 
208.     The  miirrnidn,  supra. 

Principle  of  Statutory  Non-liability  of  Ship- 
owner for  Fault  of  Compulsory  Pilot.]  —  The 
leading  princi])le  of  the  legislature  in  exempting 
owners  from  any  liability  for  (himage  occasioned 
by  their  vessels  having  pilots  on  Vx)ard  is  this  : — 
That  the  owners  are  uot  respousilile  for  the  acts 
■of  the  persons  to  whom  they  are  thus  forced  to 
■commit  the  manajjcmeut  of  their  property,  and 


over  whom  they  have  no  control — per  Dr.  Lush- 
ington.  'The  Maria,  1  W.  Rob.  95,  99.  And  see 
The  Ullhao,  Lush.  149,  154  ;  3  L.  T.  338. 

Statutory  Exemption  is  declaratory  of  Common 
Law. J — Tlie  statutory  exemption  of  shipowners 
from  liability  for  the  fault  of  a  compulsory  pilot 
is  declaratorv  of  the  common  law — see  per  Brett, 
M.R.  The  Hector,  52  L.  J.,  Adm.  51  ;  8  P.  D. 
218,  224  ;  48  L.  T.  890  ;  31  \V.  R.  881 ;  5  Asp, 
M.  C.  101 — C.  A.  S.  P.,  General  Steam  Xachja- 
tion  Co.  V.  Jh-itixh  Colonial  Steam  jS'aviqation 
Co.,  38  L.  J.,  Ex.  97  ;  L.  R.  4  Ex.  238  ;  20  L.  T. 
581  ;  17  W.  R.  741. 

Apart  from  any  statute,  an  owner  is  not  re- 
sponsible in  proceedings  in  rem  for  damage  done 
to  his  ship,  occasioned  solely  by  default  of  a 
licensed  pilot  employed  by  compulsion  of  law. 
'The  Annapoli.^-,  The  Johanna  Stoll,  Lush.  295  ; 
30  L.  J.,  Adm.  201  ;  4  L.  T.  417. 

■ — —  Either  at  law  or  in  admiralty.  Tlie  Ma  ria, 
I  W.  Rob.  95. 

By  the  Liverpool  Pilot  Act,  the  master  of  every 
vessel  inward  bound  is  compellable  to  take  a 
licensed  pilot,  unless  the  vessel  be  in  ballast  and 
in  the  coasting  trade  ;  but  there  is  not,  as  in 
6  Geo.  4,  c.  125,  s.  55,  any  express  exemption  of 
the  liability  of  owners  of  a  vessel  for  damage 
done  by  such  vessel  whilst  in  charge  of  a  licensed 
pilot  : — Held,  that  the  55th  section  of  the  6  Geo. 
4,  c.  125,  was  merely  tleclaiatory  of  the  common 
law.  and  did  not  confer  any  independent  exemp- 
tion from  legal  responsibility  ;  and  that,  as  by 
the  common  law  no  person  is  responsible  for  the 
negligent  acts  of  a  party  in  the  performance  of 
any  work,  when  by  law  he  is  comi)ellcd  to  employ 
that  party  to  do  such  work,  the  owners  of  a  ves.sel 
entering  the  port  of  Liverpool,  and  in  obedience 
to  the  local  act  taking  a  licensed  pilot  on  board, 
were  not  responsible  for  mischief  done  by  their 
vessel,  but  occasioned  by  the  sole  neglect  of  the 
pilot.    The  Agricola,  2  W.  Rob.  10  ;  7  Jui-.  157. 

Ship  liable  in  Admiralty  for  Fault  of  Pilot 
—6  (jeo.  4,  c.  125,  s.  55.] — A  foreign  shi[i, 
though  in  charge  of  a  compulsory  pilot,  held 
liable  in  admiralty  for  a  collision  caused  by  the 
pilofs  fault,  notwithstanding  1  >k  2  Geo.  4,  c.  75, 
and  6  Geo.  4,  c.  125,  s.  55,  which  enactmenls  do 
not  apply  to  proceedings  in  admiralty.  'The 
Oirolamo,  3  Hag.  Adm.  169. 

Damage  to  Other  Ships— 52  Geo.  3,  c.  35>.] — 

Slii|Miwiiers  weie  exoiieraud  liy  52  (ieo.  3,  c.  3'.t, 
s.  30,  from  liability  for  damage  done  to  other 
ships  as  well  as  to  their  own  by  the  fault  of  a 
eom])ulsorv  jiilot.  Ritchie  v.  Jioa\ijicld,  7  Taunt. 
309  ;  18  li.  R.  490. 

Where   by   Foreign    Law   the   Shipowner   is 

liable.] — In  a,  e.'iiise  of  collision  promoted  by  the 
owners  of  a  Norwegian  biinpie,  against  a  Biitisli 
steamer,  in  the  court  of  admiralty  in  England, 
for  damage  done  in  Belgian  waters,  alleged  to 
have  been  occasioned  by  the  negligent  and 
improper  navigation  of  the  steam  vessel,  the 
owners  of  the  steamship  pleaded,  that  the  vessel 
was  in  char.L'e  of  a  i)ilot  whom  they  were  com- 
pelled by  the  P.elgian  law  to  employ.  The 
owners  of  the  banpie  leplied  that  by  the  Belgian 
law  it  is  ])rovi(led  that  the  owners  of  a  ship 
which  has  done  damage  to  another  by  collision 
are  liable  for  the  damage  notwithstanding  the 
vessel  was  in  charge  of  a  compulsory  pilot,  and 
although  the  damage  was    occasioned    by   hid 
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D'H^lio-cnce  or  want  of  skill :— Held,  that  the  1  damage  done  to  another  ship  by  the  negligence 
clalnrbein?  founded  on  a  tort  committed  in  the  |  of  the  pilot.  The  Augusta,  u7  L.  T.  32(3 ;  6  Asp. 
territory  of  a  foreign  state,  the  party  claiming  j  M.  C.  161 — C.  A. 
reparation  in  a  British  court  was  not  entitled  to 


the  benefit  of  the  foreign  law  against  the  admitted 
provisions  of  the  statute  law  of  England  and  the 
practice  of  the  court  of  admiralty  in  resijectof 
compulsory  pilotage,  by  which  no  such  liability 
as  provided  by  the  Belgian  law  existed,  as  it  is 
contrary  to  principle  and  authority  to  hold  that 
an  English  court  will  enforce  a  foreign  municipal 
law.  and  give  a  remedy  in  the  shai)e  of  damage, 
in  respectof  an  act  which,  according  to  its  own 
principles,  imposes  no  liability  on  the  person 
from  whom  the  damages  are  claimed.  'The 
IlidleiL  5  Moore,  P.  C.  (N.S.)  263  ;  37  L.  J.,  Adm. 
33  ;  L.  R.  2  P.  C.  193  ;  18  L.  T.  879  ;  16  W.  E. 
998. 

Power  of  British,  Legislature  as  to  Pilotage 
on  the  High  Seas.] — The  legislature  has  no 
authority  over  foreign  vessels  on  the  high  seas 
out  of  British  jurisdiction,  but  may  impose  any 
coiKiitions  on  foreign  vessels  entering  a  British 
port,  and  consequently  an  oVjligation  on  foreign 
ships  inward  bound  to  take  a  pilot  at  a  convenient 
station  beyond  three  miles  from  the  British  shore. 
The  AnnajwUs.  The  Johanna  Stall,  Lush.  295  ; 
30  L.  J.,  Adm.  201  ;  4  L.  T.  417. 

A  statute  imposing  in  general  terms  on  all 
inward-bound  vessels  the  obligation  to  take  a 
pilot  at  a  convenient  station  beyond  three  miles 
from  the  British  shore  is  binding  on  foreign 
vessels,  such  construction  being  justified  on 
grounds  of  public  policy.     Ih. 

Collision  in  Suez  Canal  solely  caused  hy 
Negligence  of  Pilot.] — Where  a  collision  in  the 
Suez  (Jaual  has  been  caused  by  the  negligence  of 
a  Suez  Canal  Company's  pilot,  compulsorily 
taken  on  board  the  wrongdoing  ship,  the  owner 
of  such  ship  is  not  exempt  from  liability  for  the 
damage  arising  out  of  the  collision.  The  effect 
of  the  regulations  for  the  navigation  of  the  Suez 
Canal  is  "to  constitute  a  pilot  taken  on  board  a 
ship  traversing  the  canal  the  adviser  of  the 
master,  and  to  leave  the  control  of  the  navigation 
of  the  ship  solely  with  the  master.  The  Guy 
Mannerhui,  51  L.  J.,  Adm.  57  ;  7  P.  D.  132  ;  46 
L.  T.  905';  30  W.  E.  835  ;  4  Asp.  M.  C.  553— 
C.  A. 

Pilotage  in  the  Danube.] — By  arts.  85,  89  and 
92  of  the  International  Rules  for  the  Navigation 
of  the  Danube,  pilotage  is  compulsory  in  the 
case  of  a  vessel  navigating  the  Danube,  but  the 
master  of  such  a  vessel  is  not  required  to  give  up 
the  navigation  of  it  to  the  pilot.  Where,  there- 
fore, the  master  of  such  a  vessel  has  in  fact  given 
up  the  navigation  of  it  to  a  pilot,  the  owners 
remain  answerable  for  damage  caused  by  the 
improiicr  navigation  of  the  pilot.  The  Agnci 
Otto,  56  L.  J.,  Adm.  45  ;  12  P.  D.  5S  ;  56  L.  T. 
746  ;  35  W.  E.  550  ;  6  Asp.  M.  C.  119. 


Pilotage  on  the  Seine  —  Havre.] — Although 
the  employment  of  a  pilot  by  a  vessel  entering 
the  port,  of  Havre  is  by  French  law  compulsory, 
such  pilot  does  not  as  of  right,  as  is  the  case  in 
England,  supersede  the  master  and  take  charge 
of  the  ship,  but  according  to  French  decisions 
the  master  remains  in  charge,  the  pilot   bein 


Pilotage  Certificate  applied  for,  but  not  in 
Possession  of  Master,] — The  master  of  a  ship 
applied  for  a  certificate  enabling  him  to  pilot  his' 
ship  under  17  &  18  Vict.  c.  I(t4,  s.  340.  The 
certificate  was  signed  and  sealed  by  the  pilotage 
authority,  and  had  not  been  taken  away  by  the 
master  : — Held,  that  the  ship  was  liable  to  com- 
pulsory pilotage.  The  KiUarnoj,  Lush.  202  ;  30 
L.  J.,  Adm.  41  ;  5  L.  T.  21. 

Damage  to  Pier — Person  having  the  care  of 

Ship.] — A  local  act  enacts  that  if  "any  person 
having  the  care  of  "  any  craft  should  damage  the 
New  Brighton  pier,  the  shipowner  shall  be  liable  : 
— Held,  that  the  shipowner  was  not  liable  for 
damage  to  the  pier  caused  by  a  compulsory  pilot 
in  charge  of  his  ship.  The  Clan  Gordon,  7  P.  D. 
190  ;  46  L.  T.  490  ;  30  W.  E.  691  ;  4  Asp.  M.  C. 
513. 

Pilot  taken  on  Board  by  Compulsion  —  No 
Compulsion  at  Place  of  Collision.] — A  ship  bound 
for  London  took  a  pilot  oil  Dungeness  where 
pilotage  was  compulsory.  A  collision  occurred  in 
the  Thames  by  the  pilot's  fault  at  a  place  where 
his  employment  was  not  compulsory,  but  where 
his  right  and  duty  as  pilot  were  not  at  an  end  : — 
Held,  that  the  shipowner  was  not  liable.  General 
Steam  J\'arif/ation  Co.  v.  British  Colonial  Steam 
Nariqation  Co.,  38  L.  J.,  Ex.  97;  L.  E.  4  Ex. 
238  ;'  20  L.  T.  581  ;  17  W.  E.  741. 

A  qualified  pilot  having  taken  charge  of  a  ship 
at  Bristol  to  pilot  her  to  Cardifi",  negligently  got 
her  into  collision  at  a  place  in  the  Bristol  Channel 
outside  the  port  of  Bristol,  but  where  his  duty  as 
pilot  under  his  engagement  was  not  at  an  end  : 
— Held,  that  the  shipowners  were  not  liable. 
General  Steam  Navigation  Co.  v.  British  and 
Colonial  Steam  Navigation  Co.  (supra)  followed. 
The  Charlton,  11  E.  825  ;  73  L.  T.  49 ;  8  Asp. 
M.  C.  29— C.  A. 

Held,  also,  that  for  pilotage  purposes  the  port 
of  Bristol  is  bounded  on  the  north  by  a  straight 
line  joining  the  westernmost  point  of  the  Holms 
to  Aust  in  Gloucestershire.     lb. 

Division  of  Loss  —  Fault  of  Pilot.] — A  ship- 
owner can  only  recover  half  his  loss  against  the 
other  ship  if  his  own  ship  was  in  fault  through 
the  negligence  of  his  compulsory  pilot.  Tlie 
Hector,  52  L.  J.,  Adm.  51  ;  8  P.  D.  218  ;  48  L.  T. 
890  ;  31  W.  E.  881  ;  5  Asp.  M.  C.  101. 

Ship   in  Bad   Trim  —  Liability  of  Owner  or 

Pilot.] — The  shipowner  is  not  liable  for  a  col- 
lision caused  partly  by  the  ship  beiug  in  bad 
trim  if  the  compulsory  pilot  in  charge  of  her  could 
with  ordinary  care  have  avoided  the  collision. 
The  Are/o.  Swabey,  462.  See  also  The  Meteor, 
Ir.  E.  9  Eq.  567. 


Damage  to  Oyster  Beds.] — A  ship  in  charge  of 
a  compulsory  pilot  M^as  at  high  water  brought 
into  and  anchored  by  the  pilot  in  a  river  in  which 
there  were  oyster  beds,  the  existence  of  which 
was  known  to  the  pilot.  The  place  where  she 
was  anchored  was  not  the  usual  and  customary 


merely  his  adviser.  Hence,  though  the  master  place  for  vessels  of  her  size  and  draught  to  anchor 
may  allow  such  pilot  to  take  charge  in  fact,  the  in.  At  low  water  she  grounded,  and  thereby  did 
owners  are    not    exempted    from    liability   for  \  damage  to  an   oyster  >>3d.      On  notice  of    tire 
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existence  of  the  oyster  bed  being  given  to  the 
niaster,  he  took  all  reasonable  means  to  remove 
the  ship  as  speedily  as  possible.  In  an  action  by 
the  lessee  of  the  oj'ster  bed  against  the  ship- 
owner and  the  pilot : — Held,  that  the  act  of  the 
l)ilot  in  anchoring  the  ship  where  he  did  was 
negligence  which  made  him  liable,  but  that  the 
ship  was  not  liable  because  the  master's  duty  on 
receiving  notice  of  the  existence  of  the  oyster 
bed  was  to  take  all  reasonable  measures — not 
extraordinary  measures — to  remove  his  ship,  and 
this  he  had  done.  'The  Octacia  Stella,  57  L.  T. 
(J32  ;  6  Asp.  M.  C.  182. 

Costs    in    Case    of    Defence    of    Compulsory 
Pilotage.] — See  infra,  col.  8.J(J. 


b.  Ship  in  Tow. 

Where  a  tug  towing  a  vessel  under  a  towage 
contract  is  so  negligently  navigated  as  to  come 
into  collision  with  a  vessel  belonging  to  third 
parties,  the  owners  of  the  tug  are  liable  for  the 
damage  done,  even  if  at  the  time  of  the  collision 
the  ves.sel  in  tow  was  in  charge  of  a  duly-licensed 
pilot  by  compulsion  of  law  whose  default  solely 
occasioned  the  collision.  Tlie  Mary,  48  L.  J., 
Ai'lm.  60  ;  5  P.  D.  14  ;  41  L.  T.  351  ;  28  W.  K. 
1)5. 

A  tug  is  under  the  control  of  the  pilot  on 
boad  the  ship  in  tow.  and  is  not  liable  for  his 
negligence  where  his  employment  is  compulsory. 
Smith  V.  St.  Lawrence  Tow-hont  C:>.,  L.  K.  5 
V.  C.  308  ;  28  L.  T.  885  ;  21  W.  R.  569  ;  2  Asp. 
M.  C.  41. 

Where  a  ship  in  chai'ge  of  a  pilot,  whose 
omi)loyment  is  compulsory,  is  being  towed  by  a 
tug.  and  the  tug,  witiiout  waiting  for  onlers  f rom 
tlie  j)ilot,  suddeidy  adopts  a  wrong  manoeuvre, 
and  so  causes  the  ship  to  come  into  collision,  (he 
owners  of  the  ship  are  resiionsiijle.  The  Shi- 
ilHiini,  .50  L.  J.,  Adm.  5  ;  5  P.  D.  241  ;  43  L.  T. 
TCs  ;  4  Asp.  M.  C.  383. 

Scmble,  whei'c  a  pilot  is  in  charge  of  a  ship  in 
tow  in  a  crowded  river,  it  is  not  necessarily 
incumbent  upon  him  to  direct  every  movement 
of  the  tug.     Ih. 

Where  a  vessel  is  under  tiic  cliarge  of  a  licensed 
jiilot,  the  employment  of  whom  is  compulsory, 
and  is,  at  the  same  time,  in  tow  of  a  tug,  tlie 
latter  is  bound  to  obey  tlie  onlers  of  the  iiilot. 
Spaight  V.  Tedraxtle,  6  A\)\).  tJas.  217  ;  44  L  T 
5.sy  ;  29  W.  K.  761  ;  4  Asp.  M.  C.  406— H.  L.  (E.) 

In  a  case  of  damage  by  collision  occasioned  by 
a  vessel  while  in  tow  of  a  steam-tug,  having  a 
licensed  pilot  on  boaid.  in  iiursiiance  of  17  t£ \H 
Vict.  c.  103,  8.  3HH,  an<l  n<i  blame;  attached  to  the 
master  or  crew  : — Held,  that  llur  owners  of  such 
vessel  were  not  liable,  being  protected  by  s.  388. 
'J'lie  Orean  Ware,  MarHludl  v.  Moraii,  6  Moore 
r.  C.  (N.3.)  492;  L.  U.  5  P.  C.  205;  23  L.  T. 
218. 

It  is  negligence  to  move,  by  means  of  a  stoam- 
tug,  a  ship  from  one  dock  to  another  at  mght 
time  ;  under  such  circumstances,  a  jiilot  on  board 
the  ship  being  towed  lias  no  sucli  charge  or 
control  over  her  movements  as  to  exculpate  the 
owners.     The  Jioriixnia,  Hwaijcy,  94. 

As  to  whether  negligence  of  a  compulsory 
pilot  in  charge  of  a  shij)  in  tow  is  contributory 
negligence  on  the  part  of  her  owners,  HC(iSj)a/r/ht 
V.  Tedeadle,  supra,  col.  755  ;  The  Energy,  supra, 
col.  763. 

And  see  XIX.  Towage,  supra,  cols.  679,  scq. 

VOL.    XIII. 


c.  Proof  of  Pilot's  Fault. 


Onus  of  Proof  of  Negligence  of  Pilot.] — If  a 
licensed  jiilot  is  on  board  a  vessel,  in  order  to 
exempt  the  owner  from  liability  for  damage 
occasioned  by  collision,  the  onus  probandi  lies 
upon  the  owner  to  establish  that  the  collision 
was  occasioned  solely  by  the  negligence  of  the 
pilot,  and  it  is  the  duty  of  the  owner  relying 
upon  such  a  defence  to  call  the  pilot  as  a  witness. 
The  Carrier  Bore,  2  Moore,  P.  C.  (N.S.)  261  ; 
Br.  &  Lush.  113  ;  19  L.  T.  768. 

When  a  collision  is  caused  by  a  vessel  in 
charge  of  a  licensed  pilot,  the  owners,  in  order 
to  exonerate  themselves  from  liability  must 
prove  not  merely  that  the  crew  was  under  the 
pilot's  orders  at  the  time,  but  that  the  order 
which  caused  the  damage  was  actually  given  by 
the  ])ilot,  the  onus  probandi  being  on  them. 
The  Schwalbe,  14  Moore,  P.  C.  241  ;  Lush.  239  ; 
4  L.  T.  160.  And  see  The  Eipon,  6  Not.  of  Cas.  245. 
To  entitle  the  owners  of  a  ship  under  the 
compulsory  charge  of  a  licensed  pilot  to  the 
benefit  of  the  provisions  of  a  statute  which 
exempts  them  from  liability,  when  a  collision 
has  occured  by  the  fault  of  "the  pilot,  it  lies  on 
them  to  prove  that  it  was  occasioned  solely  by 
the  pilot.  The  Velasqticz,  4  Moore,  P.  C.  (N.S.) 
426  ;  36  L.  J.,  Adm.  19  ;  L.  E.  1  P.  G,  494 ;  16 
L.  T.  777  ;  16  W.  R.  89. 

If  the  master  and  crew  have  contributed  to 
the  accident  by  not  keeping  a  sufficient  look-out, 
so  as  to  give  the  pilot  the  earliest  possible  infor- 
mation of  an  ai)proaching  vessel,  although  the 
l)ilot  is  also  to  blame,  the  owners  are  not  exempted 
from  liability.     lb. 

Where,  by  the  mismanagement  of  a  vessel 
which  is  proceeding  to  sea,  tiamage  is  done,  the 
owners  will  not  be  exonerated,  unless  they  shew 
that  the  damage  was  occasioned  exclusively  by 
the  fault  of  the  pilot.  Ilodriiiues  v.  Melhulsh, 
10  E.x.  110  ;  24  L.  J.,  Ex.  26  ;  2  \V.  11.  518. 

A  collision  took  i)lace  between  two  vessels,  and 
the  defendants  admitted  that  their  vessel  was  to 
blame,  but  alleged  by  way  of  defence  that  they 
had  a  pilot  on  board  by  compulsion  of  law,  and 
that  they  were  therefore  exempt  from  liability  : — 
Held,  tliat  as  there  was  no  evidence  of  contrilju- 
tory  negligence  on  the  ])ait  of  the  defendant 
owners  they  were  exempt  from  liability.  The 
JJaioz,  47  L.  J.,  Adm.  1  ;  37  L.  T.  137  ;  3  Asp. 
M.C.  477— C.  A. 

In  order  to  entitle  the  owner  of  a  ship,  having, 
by  compulsion  of  law,  a  pilot  on  Ijoard,  to  the 
benefit  of  the  exemption  from  liability  for 
damage  by  default  of  the  pilot,  it  is  not  ei'iough 
to  jirove  that  there  was  fault  or  negligence  on 
the  pilot's  part,  but  the  owner  must  shew  that 
there  was  no  default  on  the  i)art  of  the  master 
and  crew,  which  might  have  in  any  degree  been 
conducive  to  the  damaue.  The  lonii,  4  Moore, 
P.  C.  (.V-s.)  336  ;  L.  K.  1  P.  C.  42(;  ;  16  L.  T.  158  ; 
not  followed  in  dh/dr  Aarii/uiiim  Co.  v.  Jiarrlai/, 
infra. 

in  a  cause  of  collision  occasioned  l)y  .'i  vessel 
under  compulsoiy  pilotage,  wliere  no  contributory 
negligence  on  the  part  of  the  master  and  crew  is 
j)roved,  the  pilot  in  charge  is  solely  re .potisible, 
and  the  f)wners  are  exempt  from  the  conse- 
(luenccs  of  his  ne;;lect  or  default.  I'he  Cilahar, 
L.  K.  2  P.  C.  23H;  19  L.  T.  76S. 

Defective  Steering  Power  of  Vessel  in  charge 
of  Pilot— Onus. ) — In  a  cause  of  daniau'e  by  col- 
lision, where  the  defence  relietl  upon  is  compulsory 
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pilDtau'C  only,  iiiid  the  defemlants  prove  that  the 
vessel  was  in  charge  of  a  licensed  pilot  by  com- 
pulsion of  law,  and  that  he  gave  orders  for  the 
l)urpose  of  avoiding  the  collision,  and  that  these 
orders  were  obeyed,  and  the  plaintiffs  seek  to 
shew  that  the  collision  was  due  to  the  defective 
steering  ])o\ver  of  the  defendants'  vessel,  it  lies 
upon  the  plaintiffs  to  prove  such  defective  steer- 
ing power  by  substantive  evidence.  The  Liria, 
25  L.  T.  887  ;  1  Asp.  M.  C.  284.  See  also  The 
]Vfi>-hoarfh,  ante,  col.  744. 

Where  the  plaintiffs  make  out  a  prima  facie 
case,  and  the  answer  is  that  the  defendants  are 
exempt  from  liability  on  the  ground  of  compul- 
sory pilotage,  and  they  give  evidence  which 
prima  facie  ]iroves  that  the  accident  was  [caused 
by]  the  fault  of  a  pilot  who  was  on  board  by 
compulsion  of  law,  the  burden  of  proof  is  then 
shifted  back  on  the  plaintiffs  if  they  allege  that 
the  defendants  are  guilty  of  some  other  act  of 
negligence — Per  Lord  Esher,  M.R.  T/ie  Indu,s, 
->g\.  J..  Ad.  88  ;  12  P.  D.  46,  4t) ;  35  W.  R.  490  : 

6  Asp.  M.  C.  105. 

I'he  burden  of  proof  is  on  the  vessel  causing 
damage  to  shew  that  the  fault  was  that  of  the 
))ilot  alone  ;  but  where  the  evidence  establishes 
that  from  want  of  an  efficient  look-out,  the  pilot 
was  not  warned  in  time  to  enable  him  to  give 
oiders  so  as  to  avoid  a  collision,  the  defence  of 
compulsory  pilotage  is  not  established,  and  the 
owners  of  the  vessel  causing  damage  are  liable 
therefor.  The  Schioan,  The  Alhano,  [1892]  P. 
419  :  69  L.  T.  34  ;  7  Asp.  M.  C.  347— C.  A. 

When  shipowners  have  proved  fault  on  the 
part  of  the  pilot  sufficient  to  cause,  and  in  fact 
causing  the  calamity,  they  must  be  held  to  have 
satisfied  the  comlition  on  which  their  exemption 
from  liability  depends,  and  they  are  not  to  be 
called  upon  to  adduce  proof  of  a  negative  character 
to  exclude  the  mere  possibility  of  contributory 
fault.  But  if,  in  the  course  of  the  evidence, 
certain  acts  or  omissions  on  the  part  of  the  crew 
come  out,  it  will  then  be  incumbent  on  the 
owners  to  shew  satisfactorily  that  those  acts  or 
omissions  in  no  degree  contributed  to  the  damage. 
Clyde  Narigation  Co.  v.  JJn relay,  1  App.  Cas. 
790  :  36  L.  T.  379  ;  3  Asp.  M.  C.  890— H.  L.  (Sc.) 

W^here  a  compulsory  pilot  was  on  board  it  was, 
under  52  Geo.  3,  c.  39,  s.  30,  held  that  prima 
facie  the  master  was  not  liable  for  a  collision  in 
which  their  ship  was  in  fault.      Bennetv.  Moita, 

7  Taunt.  258. 

Where  a  defendant  alleges  that  the  collision 
was  caused  entirely  by  the  fault  of  his  compul- 
sory pilot,  the  burden  is  on  him  to  prove  it.  The 
Atlas,  2  W.  Rob.  246. 

Pleading.]  —  The  party  intending  to  take 
advantage  of  the  statutory  exemption  from 
lial)ility  for  the  fault  of  a  compulsory  ))ilot 
(6  Geo.  4,  c.  105)  should  so  plead.  Tlte  Canadian, 
1  W.  Rob.  343. 


d.  Duties  of  Pilot. 

It  is  the  duty  of  the  pilot  to  decide  in  bad 
weather  whether  to  get  under  way  or  to  lie  fast. 
T?ie  Lochliho,  Polluk  v.  McAlpin,  on  appeal,  7 
Moore,  P.  0.  427.  S.  P..  The  Carrier  Dove,  Br.  & 
Lush.  113  ;  2  Moore,  P.'  C.  C.  238  ;  19  L.  T.  768  ; 
but  see  The  Girolamo,  3  Hag.  Adm.  169  ;  The 
Bovusnia,  Swabey,  94  ;  The  Ocean  Ware,  Mar- 
shall V,  Moran,  6  Moore,  P.  C.  (N.S.)  492  ;  L.  R.  3 
P.  C.  205,  209  ;  23  L.  T.  218  ;  The  Strathapey  and 
Th-e  Iglay,  infra ;  The  Oahjield,  55  L.  J.,  Adm. 


11  ;  11  P.  D.  34  ;  54  L.  T.  578  ;  34  W.  R.  687  ;  5 

Asp.  M.  C.  575. 

To  give  orders  as  to  setting  canvas.  TJie 
Ocean  Wave,  supra. 

To  give  orders  as  to  the  use  of  warps  and 
check  ropes  when  docking.  The  R'ighorgs  Mlnde, 
52  L.  J.,  Adm.  74  ;  8  P.  D.  132  ;  49  L.  T.  23  ;  5 
Asp.  M.  C.  460. 

To  give  orders  to  the  helm.  The  Schwalhc, 
14  Moore,  P.  C.  241  ;  4  L.  T.  160  ;  Lush.  329  ; 
The  Wimton,  53  L.  J.,  Adm.  69  ;  9  P.  D.  85  ; 
51  L.  T.  183  ;  5  Asp.  M.  C.  274— C.  A. 

To  decide  whether  or  no  it  is  necessary  to 
depart  from  the  regulations.  The  Argo,  Swabey, 
462. 

To  decide  when,  where,  and  how  to  bring  up. 
The  Agricula,  2  W.  Rob.  10  :  7  Jur.  157;  The 
George,  9  Jur.  670  :  2  W.  Rob.  386  ;  4  Not.  of 
Gas.  161  ;  The  Lveldihit,  supra  ;  The  Christiana, 
7  Moore,  P.  C.  160;  The  llhosina,  Edwards  v. 
Falnumth  Harhonr  Commissioners,  54  L.  J., 
Adm.  72  ;  10  P.  D.  24  ;  53  L.  T.  210  ;  5  Asj). 
M.  C.  114. 

To  give  orders  as  to  the  catting,  letting  go, 
and  mode  of  carrying  the  anchor.  The  Gipsy 
King,  2  \V.  Rob.  537  ;  The  Itighorgs  Minde,  supra  ; 
TJie  Aqricola,  supi'a  ;  Tlie  Monte  Rosa,  62  L.  J., 
Adm.  20  ;  [1893]  P.  23  ;  1  R.  .557  ;  68  L.  T.  299  ; 
41  W.  R.  3()4  ;  7  Asp.  M.  C.  326. 

To  tend  the  shi[j  whilst  at  anchor,  to  let  go  a 
second  anchor  if  necessary,  and  to  manoeuvre 
her  if  she  parts.  21ie  City  of  Cambridge,  infra  ; 
Tlbc  Northampton,  1  Spinks,  152  ;  'The  Princeton, 
47  L.  J.,  Adm.  33  ;  3  P.  D.  90  ;  38  L.  T.  260  :  3 
Asp.  M.  C.  562. 

To  shift  his  berth,  if  necessary.  The  Caehapool, 
7  P.  D.  217  ;  46  L.  T.  171  ;  4  Asp.  M.  C.  502. 

To  determine  the  speed  of  the  ship  and  what 
canvas  to  carry.  I'he  Calahar,  L.  R.  2  P.  C. 
238  ;  19  L.  T.  768  ;  The  Maria,  1  VV.  R.  95  ; 
The  JvUa,  Lush.  224  ;  14  Moore,  P.  C.  210  ;  The 
Batavier,  9  Moore,  P.  C.  286. 

To  advise  as  to  the  employment  of  a  tug. 
The  Julia,  supra. 

Shortly  after  leaving  dock  the  "  Strathspey  " 
came  into  collision  in  the  Clyde,  whilst  in 
charge  of  a  compulsory  pilot,  with  the  "  Islay." 
The  collision  was  due  to  the  "Strathspey"  not 
having  steerage  way  owing  to  the  boisterous 
state  of  the  weather  and  her  slow  rate  of 
speed  through  the  water  in  order  to  comply 
with  the  by-hiws  : — Held,  that  the  pilot  was 
in  charge  before  leaving  the  dock,  and  that 
it  was  for  him  to  decide  whether  to  sail  or  to  lie 
fast,  and  whether  the  employment  of  a  tug  was 
necessary  or  not  ;  aiid  that  the  owners  were  not 
liable  for  the  collision.  'The  Strathspey  and  'J  he 
Islaij,  Burrell  v.  Maehrayne.  18  Ct.  of  Sess.  Cas. 
(4th  ser.)  1048. 

To  give  ordeis  as  to  the  navigation  of  the  tug, 
and  as  to  casting  off  the  tow  rope.  See  '1  he 
Energy,  and  cases  cited,  supra,  col.  755. 

Ship  at  Anchor.] — When  a  ship  in  charge  of  a 
licensed  pilot  is  anchored  in  pilotage  waters,  the 
length  of  cable  at  which  the  ship  riiles  is  a 
matter  entirely  within  the  province  of  the  pilot, 
and  it  is  his  duty  when  the  ship  swings  to  the 
tide  to  superintend  that  manoeuvre,  and  to 
regulate  the  helm,  and  it  is  negligence  on  his 
part  to  go  below  before  the  sliip  is  fully  swung, 
leaving  the  helm  amitlships  without  orders  as  to 
its  regulation ;  and  if,  through  want  of  length 
of  cable  and  of  regulation  of  the  helm,  the  ship 
sheers  and  so  parts  from  her  anchor  in  swinging 
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during  his  absence,  the  pilot  will  be  alone  respon- 
sible, provided  that  the  watch  on  deck  takes  the 
right  manoeuTre  to  counteract  the  sheering.  Hie 
C/tij  of  C'anibridfje,  or  Wood  v.  Smith,  -13  L.  J., 
Adm.  11  :  L.  E.  5  P.  C.  451  ;  30  L.  T.  439  ;  22 
W.  R.  578.  And  see  The  Wohurn  Abbey,  post, 
col.  774. 

When  a  ship  at  anchor  in  pilotage  waters 
and  in  charge  of  a  licensed  pilot  parts  her  cable, 
the  necessity  for  letting  go  another  anchor  is  a 
matter  within  the  discretion  of  the  pilot,  and  the 
manoeuvre  should  be  directed  by  him  ;  and  if  the 
pilot  is  below  at  the  time,  the  officer  of  the  watch 
will  be  justified  before  giving  any  orders  to 
bring  up  the  ship  in  calling  the  pilot  on  deck  to 
take  charge,  provided  that  there  is  no  immediate 
necessity  for  action,  as  for  instance  to  prevent  a 
colhsion  which  is  imminent.     lb. 

Getting  under  "Way — Suggestions  by  Master.] 
— Where  a  vessel  is  in  charge  of  a  pilot  by  com- 
pulsion of  law,  there  is  no  duty  on  the  master 
to  prevent  her  from  being  got  under  way  in 
obedience  to  an  order  of  the  pilot,  unless  such  a 
proceeding  is  manifestly  dangerous.  The  defen- 
dants' vessel  was  compulsorily  in  chaj-ge  of  a 
duly  licensed  pilot,  and  was  got  under  way  when 
the  weather  was  thick  and  hazy,  but  vessels 
could  be  seen  at  300  yards'  distance  : — Held, 
that  the  defendants  were  not  responsible  for 
damage  caused  by  the  vessel  being  under  way. 
While  the  defendants'  vessel  was  approaching 
ihat  of  the  plaintiffs,  the  master  exjiressed  his 
opinion  that  the  helm  should  be  starboarded. 
The  pilf)t  gave  the  order,  and  in  conserjuence  of 
it  a  collision  occurred  : — Held,  that  the  defen- 
<lants  were  not  responsible  for  the  damage 
<'aused  h)y  the  collision.  The  Lochlibo  (3  W.  Rob. 
.3t(t)  apiiroved.  The  Oiihfielil.  't't  L.  J.,  Adm. 
n  :  11  P.  D.  34  ;  54  L.  T.  578  ;  34  W.  K.  687  ; 
5  Asj).  M.  C.  575. 

Semble.  The  responsibility  for  being  under 
way  unnecessarily  in  a  dense  fog  is  with  the 
pilot.  The  North  Anirrican  and  The  Wild 
lti)xp,  14  L.  T.  (58.  See  also  The  Lochlibo, 
7  Moore.  P.  C.  427. 

The  pilot  is  responsible  for  getting  the  ship 
under  way  in  improper  circumstances.  21ie 
reerlegs,  Lush.  30  ;  6  L.  T.  107. 

Carrying  Anchor  at  Hawse-pipe.] — Wliother 
theanchor  of  a  sitainei'  in  tin:  'J'lianies  should  be 
carried  at  the  hawse-|)ipe  with  the  stock  above 
water  is  a  matter  within  the  province  of  the 
j)ilot,  notwithstanding  that  the  carrying  of  the 
anchor  in  such  a  iiosition  may  ))e  an  infringe- 
ment of  r.  20  of  the  Tliames  Conservancy  by- 
laws ;  and  therefore  owners  are  not  liable  for 
damage  caused  thereby.  The  Jli/nm  (10  P.  D. 
<J5)  explained.  The  Monte  Horn,  02  L.  J.,  Adm. 
20  ;  [1893]  P.  23  ;  1  R.  557  ;  68  L.  T.  299  ;  41 
"W.  U.  304  ;  7  Asj..  JI.  G.  326. 

The  datnage  was  done  by  the  fluke  of  the 
schooner's  anchor  jiiercing  the  side  of  the  fly- 
boat.  Th(;  court  found  that  there  was  no  want 
of  care  in  the  crew  in  lowering  the  anchor,  'i'he 
other  allegations  against  the  schooner  were  that 
the  anchor  was  improperly  slung  ;  that  she  canic! 
too  fast  up  the  dock  and  witliout  a  check  rope  : 
— Held,  that  the  damage  was  caused  by  the  fault 
of  the  pilot  in  the  course  of  his  duty.  The 
Jfif/horfjx  Minde,  52  L.  J.,  Adm.  74  ;  8  P.  "D.  132  ; 
49  L.  f .  332  ;  5  Asp.  M.  C.  4(!(l. 

"When  in  Charge  of  a  Ship  in  Tow.] — See  supra, 
•col.  75.'j. 


e.  Duties  of  Shipowner,  Master,  and  Crew. 

Look-out.] — A  steamship  held  in  fault  for 
sinking  a  barge  with  her  swell,  although  in 
charge  of  a  compulsory  pilot,  because  the  barge 
and  a  dangerous  swell  caused  by  other  passing 
steamships  were  not  reported  by  the  look-out. 
Ihe  Batavu'v,  9  Moore,  P.  C.  286.  S.  P.,  The  luna, 
4  Moore,  P.  C.  (N.S.)  336  ;  L.  R.  1  P.  C.  426  ;  16 
L.  T.  158  ;  'Ihe  Vcla.sque:,  4  Moore,  P.  C.  (N.S.)  426 ; 
36  L.  J.  Adm.  19  ;  L.  R.  1  P.  C.  494  ;  16  L.  T. 
777  ;  16  W.  R.  89  ;  2he  Julia,  Lush.  224  ;  14 
Moore,  P.  C.  210  ;  The  Atlas,  2  W.  Rob.  502  ;  Tlie 
Minna,  L.  R.  2  A.  &  E.  97. 

The  owners  held  liable  for  a  collision  caused 
partly  by  negligent  look-out,  and  partly  by  the 
fault  of  a  compulsory  pilot  ;  6  Geo.  4,  c.  125, 
s.  55,  did  not  exempt  the  owners  in  such  cases. 
T]ir  Diana,  Stuart  v.  Isemonger,  1  W.  Rob.  131  ; 
4  Moore,  P.  C.  11  ;  6  Jur.  157. 

Anchor.] — The  anchor  must  be  clear  and  ready- 
to  let  go  at  the  pilot's  order.  The  Peerless,  Lush. 
103  :  13  Moore,  P.  C.  484  ;  30  L.  J..  Adm.  89  ;  3 
L.  T.  125  ;  The  Atlas,  2  W.  Rob.  502 ;  The 
Jli;/borgs  3finde,  supra. 

Tow-line.] — The  shipowner  is  liable  if  the  tow- 
line  is  not  cast  off  at  the  pilot's  order.  The 
Eiwrqi/,  39  L.  J.,  Adm.  25  ;  L.  R.  3  A.  &;  E.  48  ; 
23  L.'  T.  601  ;  IS  W.R.  1009. 

Vessel  at  Anchor.]— The  "  W.  A.,"  in  charge  of 
a  pilot,  came  to  anchor  in  the  Mersey,  and  gave 
the  "  B.  T. "  a  foul  berth.  Various  remonstrances 
were  from  time  to  time  made  by  those  on  board 
the  •'  B.  T.,"  and  after  a  few  days  the  vessels  in 
swinging  to  the  tide  came  into  collision  : — Held, 
that  the  owners  of  the  "  W .  A.  "  were  responsible 
for  the  damage,  first,  because,  while  the  vessel 
was  at  anchor,  the  employment  of  the  pilot  was 
not  comjjulsory  ;  and  secondl}',  because,  even  if 
the  pilot  had  not  properly  moored  the  "W.  A.," 
her  master  was  not  relieved  from  responsibility, 
and  therefore  her  owners  were  liable  for  the 
damage.  The  Wohurn,  Ahheij,  38  L.  .1.,  Adm.  28  ; 
20  L.  T.  621.  And  see  Tlic  Citii  of  Camhridqe, 
43  L.  J.,  Adm.  11  ;  L.  R.  5.  P.  C.  451  ;  30  L.T. 
439  ;  22  W.  R.  578  ;  2  Asp.  M.  C.  239. 

Ordinary  Precautions  to  be  Taken  without 
Express  Orders  from  Pilot.] — The  shipowner  is 
responsible  for  the  ordinary  work  of  the  ship 
being  properly  carried  on,  and  usual  precautions 
being  taken,  without  ex})ress  orders  from  the 
jiilot.  'J'he  Christiana,  7  Moore,  P.  C.  160  ;  The 
Sini/uasi,  50  L.  J.,  Adm.  5  ;  5  P.  D.  211  ;  43 
L.  T.  768  ;  4  Asp.  M.  C.  383. 

Sufficiency  of  Tug,] — The  shipowner  is  liable 
foi-  1  hr  Miilici(iic\-  of  Ihe  tug.  the  Ocean  Ware 
6  .M.I..II',  I'.  ('.  (N.S.)  492  ;  L.  R.  3  P.  C.  285  ;  23 
L.  T.  2I.S  ;  and  sec  supra,  col.  079. 

"Wrong  Light  Exhibited  by  Pilot's  Orders.]  — 

Till'  sic;iinsjii|i  "  ];.,''  in  tciw  of  ;i  slcanisliip  which 
was  tuiiiing  lier  in  flic  Hivcr  Iluinlicr,  w.'is.  under 
the  <!irectinns  of  a  pilot,  who  was  on  board  her 
by  ('om|)ulsion  of  law,  e.xliiljitiiig,  in  addition  to 
her  masthead  light  and  red  and  green  side  lights, 
an  anchor  light  which  was  hoisted  at  the  main 
peak.  In  th(^se  circumstances  she  was  run  into  by 
the  steamship  "  E.  "  : — Held,  that  the  exhibition 
of  the  anchor  light  was  a  breach  of  the  liumber 
rules  which  nnglit  liy  ]iossil)ility  havef'oiitril>ute(I 
to  file  collision  ;  that  the  master  of  the  "li."  was 
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responsible  for  snch  breach  of  a  statutory  regu- 
lation as  to  lights,  anil  that  the  owners  could  not 
therefore  escape  liability  on  the  ground  of  com- 
pulsory pilotage.  'J7ie  Iiii>on,  54  L.  J.,  Adm.5G  ; 
10  r.  "D.  65  ;  52  L.  T.  438  ;  33  W.  R.  059  ;  5 
Asp.  M.  C.  365. 

Duty  to  warn  Pilot  of  SMp's  Peculiarities,] — 
Evidence  was  given  of  the  steamer  having  been 
inadequately  manned  and  out  of  trim  on  the 
occasion  of"  the  collision,  and  that  the  pilot, 
■who  had  only  came  on  board  a  short  time 
before,  had  not  been  told  of  these  latent  defects. 
The  jink'C.  holding  that  it  was  not  open  to  the 
plaintiff  on  his  pleadings  to  rely  on  such  defects 
and  that  their  existence  had  not  been  in  fact 
I)roved.  dismissed  the  petition  :— Held,  on  appeal, 
that  the  plaintiff  was  entitled  to  rely  on  such 
defects,  though  he  had  neither  pleatled  them 
originally  nor  by  special  replication  ;  that  they 
h:ut  been  actually  proved,  and  that  their  non- 
disclosure to  the  pilot  invalidated  the  defendants' 
plea  of  compulsory  pilotage.  The  Meteor,  Ir.  11. 
y  Eq.  567.    S.  P.,  The  Oakjield,  supra. 

Pilot  Below.] — Where  a  collision  occurred 
when  the  pilot  was  unavoidably  below  for  a 
few  minutes,  the  owners  were  held  liable.  The 
JMiiJr,  Bates  v.  Dmi  Pahlo  Sara,  Swabey,  127  ; 
10  Moore,  P.  C.  4(37— P.  C. 

Pilot  Intoxicated.]— If  the  pilot  is  manifestly 
incapable  or  intoxicated,  it  is  the  duty  of  the 
master  to  take  charge  of  the  ship.  The  Lochllhu, 
FulloeU  V.  McAlpin,  7  Moore,  P.  C.  427. 

Not  Giving  more  Chain— Not  Taking  Tug- 
Not    Getting  Sail    on  Ship— After  Collision.  J— 

A  ship  in  charge  of  a  compulsory  pilot,  after 
fouling  one  ship,  drove  on  board  another.  Her 
owners  held  liable  for  not  giving  her  more  chain 
to  bring  her  up,  and  for  not  taking  a  tug,  and  for 
not  setting  sail  on  her.  The  Anuaj/olii  and  The 
Gulden.  LUjlit,  Lush.  355  ;    5  L.  T.  37. 


Interference  with  Pilot.]— The  master  has  no 
right  to  interfere  with  the  pilot  except  in  case  of 
manifest  incapacity  or  intoxication.  The  Ar//o, 
Swabey,  402  :  'Jlie  'Christiana,  supra  ;  The  JJarin, 
1  W.  Rob.  95  ;  The  IHhernia,  4  Jur.  (n.s.) 
1244. 

Even  when  the  pilot  is  breaking  the  law  by 
navigating  on  the  wrong  side  of  the  river.  The 
Argo,  supra. 

it  is  not  improper  interference  with  the  pilot 
to  make  suggestions  or  to  offer  advice.  Tlie 
Lochlihi),  supra  ;    "The  Oakp'eld,  supra. 

It  is  the  master's  duty  to  point  out  manifest 
danger,  if  the  order  of  the  pilot  is  clearly  wrong. 
77w;  Bwhe  of  Manchester,  Sherhy  v.  IJlbbert,  5 
Not.  of  Cas.  470  ;  6  Moore,  P.  C.  90. 

Not  sending  down  Yards  in  Heavy  Weather.] 
— Sliipowner  held  liable,  because  the  master  of  a 
ship  in  charge  of  a  compulsory  pilot  riding  in  the 
Downs  in  heavy  weather  did  not  send  down  his 
yards,  whereby  she  drove  and  fouled  another 
ship.     The  Christiana,  supra. 

"Waterman  Employed  by  Pilot.]— A  French 
vessel  upon  the  Thames  took  a  pilot,  and,  as  her 
crew  did  not  understand  English,  a  waterman  to 
take  the  wheel.  The  waterman  put  her  helm  \\\), 
instead  of  luffing,  as  the  pilot  ordered,  wheix'by 
a  barge  was  run  into  and  damaged  : — Held,  that 
the  owners  and  not  the  pilot  were  answerable 


for  the  waterman's  fault.     The  General  de  Caen, 
Swabey,  9. 

Warps  and  Check  Lines.] — The  omission  to 
run  out  a  check  line  or  warps  when  docking  is 
negliij;enee  of  the  shipowner  or  his  crew.  The 
ri/ei)tia,  4()  L.  J.,  Adm.  58  ;  2  P.  D.  52 ; 
3(;  L.  T.  189  ;  3  Asp.  M.  C.  378  ;  but  see  The 
Rinhorns  Minde,  as  to  the  pilot's  duty  in  this 
case,  52  L.  J.,  Adm.  74 ;  8  P.  D.  132  ;  49  L.  T. 
23  ;   5  Asp.  M.  C.  460— C.  A. 

Engines.]— Owners  are  lial)le  if  the  engines  are 
not  stopped  at  the  pilot's  order.  The  Rij)on, 
6  Not.  of  Cas.  245. 

f.  When  Compulsory. 

i.   GencraUij. 

Passenger  Ships  in  the  United  Kingdom- 17 
&  18  Vict.  c.  104,  s.  353.] — Pilotage  is  com- 
pulsory for  shijis  carrying  passengers  between 
places  in  the  United "^ Kingdom.  The  Temora, 
Lush.  17  ;  2  L.  T.  418. 

Ship  within  Home  Port  —  Passengers.]  —  A 
vessel  navigating  within  the  port  to  wtiich  she 
belongs  must  take  a  pilot  if  she  is  carrying 
passengers.  Duhlin  Port  and  Dochs  Board  v. 
Shannon.,  Ir.  R.  7  C.  L.  116. 

Ships  shifting  Moorings.] — As  to  the  exemp- 
tion of  ships  changing  m(3orings  in  port,  see  The 
Vietoria.  Ir.  R.  1  "Eq.  330  ;  The  Maria,  L.  R.  1 
A.  &  E.  358  ;  16  L.  T.  717  ;  15  W.  R.  143  ; 
Thornton  v.  Boland,  2  Bing.  219.  As  to  a  similar 
exemption  under  5  Geo.  2,  c.  20,  see  Mcintosh 
v.  Slade,  0  B.  &  C.  657  ;  5  L.  J.  (O.S.)  K.  B.  345  ; 
30  R.  R.  494  ;  Re.r  v.  Lamb,  5  Term  Rep.  76  ;  Re,c 
V.  Keale,  8  Term  Rep.  241. 

ii.   Under  6  Geo.  4,  c.  125. 

General  operation  of  6  Geo.  4,  c.  125.]— The 
provisions  of  0  (ieo.  4,  c.  125,  are  not  confined 
to  the  London  Trinity  House  pilotage.  Tyne 
Improvement  Commissioners  v.  General  Steam- 
Nariqarion  Co.,  8  B.  &  S.  6i)  ;  36  L.  J.,  Q.  B.  22  ; 
L  R'  2  Q.  B.  05  ;  15  L.  T.  487  ;  15  W.  R.  178  ; 
The  kiUarneii,  Lush.  427  ;  6  L.  T.  908.  But  see 
The  Eden,  2  W.  Rob.  442  ;  10  Jur.  290  ;  Att.-Gen. 
v.  Case,  3  Price,  302  ;  17  R.  R.  566  ;  The  Maria, 
1  W.  Rob.  95. 


Exemption  from  Liability  Under  6  Geo.  4. 
0.  125.]— The  exemption  from  liability  of  ship- 
owners under  the  0  &  7  Geo.  4,  c.  125,  extended 
to  cases  where  the  pilot  was  acting  in  charge 
of  the  ship  under  the  provisions  of  the  act, 
whether  by  compulsion  of  law  or  by  the  ship- 
owners' appointment.  L'teoj  v.  In;/ ram,  6  M.  &  W. 
302  ;  9  L.  J.,  Ex.  190.  And  see,  per  Romilly,  M.R., 
The  Lion,  6  Moore,  P.  C.  (N.s.)  103  ;  38  L.  J.,  P.  0. 
51  ;  L.  R.  2  P.  C.  525  ;  21  L.  T.  41  ;  17  \V.  R.  993. 

Admiralty  Action  in  rem.]— 0  Geo.  4,  c.  125, 
s.  14.  aiiplied  in  Admiralty,  and  prevented  one 
injuied  by  a  collision  caused  by  the  fault  of^  a 
compulsory  pilot  from  recovering  damages.  The 
Proteetor,'l  W.  Rob.  45. 

Owners  of  Foreign  Ship  exempt  from  Lia- 
bility.]—The  statute  0  Geo.  4,  c.  125,  s.  55, 
exempting  shipowners  from  liability  for  the 
fault  of  a  eoin[iulsory  pilot  applied  to  foreign 
ships.     The  Christiana,  2  Hag.  Adm.  183. 
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Master  Commanding  his  own  Ship.] — Pilotage 
is  compulsory  under  6  Geo.  4.  c.  125,  for  a  master 
commanding  his  own  vessel  on  a  foreign  voyage 
fiom  London.  WilH'ims  v.  Kcicton,  14  M.  &  W. 
717;  15  L.  J.,  Ex.  11. 

Change  of  Mooring.] — A  vessel  had  to  deliver 
jiart  of  her  cargo  at  the  London  Docks,  and  part 
at  a  wharf  higher  up  the  river.  She  went  to  the 
docks,  under  "the  charge  of  a  pilot,  who  left  her 
there,  where  she  remained  some  time  without 
discharging  any  of  her  cargo,  as  the  part  to  be 
Ijf t  at  the  wharf  was  uppermost.  She  then  went 
under  the  charge  of  another  ]jilot  up  the  river 
to  the  wharf,  and  by  the  neglect  of  the  pilot  ran 
down  a  barge  : — Held,  that  under  (5  Geo.  4,  c.  12.5, 
s.  .55,  the  pilot  alone  was  answerable,  and  not  the 
owners,  as  they  were  bound  to  have  a  pilot  on 
Vioard  at  the  time,  and  that  it  was  not  a  mere 
chance  of  moorine.  Af-Jutusk  v.  Sladc,  6  B.  &  G. 
(;.57  ;  9  D.  &  R.  738  ;  5  L.  J.  (o.s.)  K.  B.  345  ; 
.30  R.  E.  494. 

When  Compulsory.] — Under  the  6  Geo.  4, 
c.  12.5,  s.  55,  if  the  ship  was  within  a  district  to 
■which  the  act  applied,  the  statutory  protection 
existed  not  only  in  those  cases  in  which  it  was 
■compulsory  to  take  a  pilot  on  board,  but  also 
where  a  pilot  had  been  taken  on  board  and  was 
forced  to  serve  if  called  upon,  but  the  master 
was  not  bound  to  employ  him.  TJie  Fama, 
2  W.  Rob.  184. 

Other  decisions  under  6  and  7  Geo.  4,  c.  125, 
arc  :  C'arrvtherH  v.  Sidehotluim,  4  M.  &  S.  77  ; 
J)„(l(h  V.  Enihlrion,  9  D.  .t  R.  27  :  5  L.  J.  (O.s.) 
K.  B.  (i5  ;  Jirilhii  v.  Snatt,  7  M.  &  W.  93  ;  10  L.  J., 
E.x.  149  ;  The  A(jrlcola,  2  W.  Rob.  10  ;  7  Jur.  157. 

iii.  At   Various  Places. 

Belfast.] — Pilotage  is  compulsory  at  Belfast 
Tinder  10  k  11  Vict.  c.  ii.  T/ie  iJn  Brus,  Ir.  R. 
1  Ivi.  72  ;  The  Arbutus,  11  L.  T.  208. 

Cork.] — Where  the  judgment  of  the  court  was, 
that  the  coUision  was  occasioned  Ijy  the  mis- 
nanagcment  and  incompetency  of  the  pilot  in 
<-liarge  of  the  vessel  proceeded  against,  su -h  pilot 
being  duly  appointed  under  the  Cork  pilot  act : 
—  Held,  tliat  the  owners  were  notprotected  from 
their  liability  in  resjjcct  of  the  injury  occasioned 
by  the  act  of  the  pilot,  the  employment  of  such 
pilot  not  being  compulsory  upon  tiiem  by  that 
jict.  and  6  Geo.  4,  c.  125,  not  extending  to  the 
local  act.  The  Men,  2  W.  Rob.  442 ;  10  Jur. 
29(5. 

Dublin.] — A  steam  tug,  cariying  passengers 
between  Kingstown  Harbour  and  the  N'jrth 
"Wall,  Dublin  (both  of  which  places  are  under 
Die  )>rovisions  of  the  Dublin  Port  and  Docks  Act, 
1H(;<.»,  within  the  limits  of  the  port  of  Dublin),  is 
within  the  meaning  of  the  Merchant  Shipi)ing 
Act,  1854  (17  Ac  18  Vict.  c.  I(i4).  s.  354.  and 
f)l)ligcd  to  carry  a  pilot.  JJiihliii  Port  and  JJorltK 
Jioard  r.  Shannon.  Ir.  R.  7  C.  L.  110.  See  also 
The  Meteor,  Ir.  R.  9  Eq.  507. 

Glasgow  and  Clyde.] — Ch/de  J\'tirh/afion  Co. 
\.  Jiorrlru/.  1  Api..  Ca.s.  791;  30  L.'X.  379;  3 
Asp.  M.  C.  3;n)— II.  L.  (Sc.) 

Goole,  Hull,  and  Humber.] — The  employment 
of  a  Humber  pilot  is  not  compulsory  upon  a 
vessel  which  is  being  towed  from  one  dock  to 
another  in  the  port  of  Hull,  as  a  vessel  is  not,  in 


such  circumstances,  either  passing  into  or  oi;t  of 
the  port,  within  the  terms  of  s.  22  of  the  Hull 
pilot  act.  or  bound  to  or  from  the  port,  within 
the  terras  of  s.  89.  The  Maria,  L.  R.  1  A.  ^^c  E. 
358  ;  16  L.  T.  717  ;  15  W.  R.  1113. 

The  employment  of  a  licensed  Goole  pilot  is 
generally  com))ulsory  upon  vessels  inward  bound 
to  Goole,  including  vessels  belonging  to  that 
port ;  not,  however,  bv  the  Hull  pilot  act,  but 
by  6  Geo.  4,  c.  125.  ss.  58.  59,  and  17  &  18  Vict, 
c.  104,  s.  353.  The  Killarney,  Lush.  427 ;  6 
L.  T.  908. 

A  collision  occurred  in  the  Humber  Dock, 
Hull,  between  a  fly-boat  and  a  foreign  schooner 
bound  to  the  Prince's  Dock.  The  schooner  was 
in  charge  of  a  duly  licensed  Humber  ]jilot,  who 
had  taken  over  the  charge  of  the  schooner  while 
she  was  moored  at  a  pier  in  the  Humber  from 
the  pilot  who  had  brought  her  in  from  sea.  One 
sum  was  paid  for  the  services  of  the  two  pilots  : 
— Held,  that  the  schooner  was  in  charge  of  a 
pilot  whose  emi)lovment  was  compulsorj-  bvlaw. 
The  Riqhorris  Minde.  52  L.  J.,  Adm.  74  ;  S^P.  D. 
132  ;  49  L.'T   232  ;  5  Asp.  M.  C.  123— C.  A. 

See  also  as  to  Humber  pilotage,  Peilhi/  v. 
Rajyer,  3  B.  &  Ad.  284  ;  Hall  Dock  ''Co.  v.  Browne, 
2  B.  &  Ad.  43. 

Ipswich.] — By  the  Merchant  Shipping  Act, 
1854  (17  k  18  Vict.  c.  104),  s.  353,  the  employ- 
ment of  pilots  shall  continue  compulsory  in  all 
districts  where  it  is  compulsory  at  the  time  the 
act  passed.  By  s.  379,  ships  em]5loyed  in  the 
coasting  trade  of  the  United  Kingdom,  when  not 
carrying  jmssengeis,  shall  be  exempted  from  com- 
pulsory pilotage  in  the  Trinity  House  outport 
districts,  which  by  s.  370,  compiise  any  pilotage 
district  for  the  appointment  of  pilots  within 
which  no  particular  provision  is  made  by  any  act 
of  parliament  or  charter.  By  the  Ipswich  Dock 
Act,  1852  (15  Vict.  c.  cxvi.  s.  3),  a  former  act, 
by  which  special  provision  was  made  for  the 
appoinitnent  of  jiilots  in  the  port  of  Ipswich,  is 
reijealed,  and  s.  91  enacts,  as  to  theapiiointment 
of  sub-commissioners  for  examining  pilots.  Sec, 
in  the  words  of  s.  5  of  6  Geo.  4,  c.  125,  excei)t 
that  they  are  described  as  persons  "  resident 
within  "  the  jiort  of  Ipswich,  instead  of  "  at"  : — 
Held,  that  s.  91  was  not  a  "|)articular  provision"; 
and  that  Ipswich  was  therefore  a  Trinity  House 
out[)ort  district,  and  a  coasting  vessel  not  carry- 
ing i)assengers  navigating  that  port  was  cxcm])t 
from  compulsory  pilotage,  lladqraft  v.Jfewith. 
44  L.  .L,  M.  C.  140;  L.  R.  10  Q.  B.  3.50;  32 
L.  T.  720  ;  23  W.  R.  911  ;  2  Asp.  M.  C.  573. 

Leith.] — As  to  the  powers  of  the  Leith  Trinity 
House  to  grant  licences  from  Orfordness  to  the 
Nore,  see  Jlosxack  v.  Gray,  0  B.  &.  S.  598  ;  34 
L.  J.,  M.  C.  209  :  11  Jur.  (N.s.)  960  ;  12  L.  T. 
701  ;   13  "\V.  1!.  .s59. 

Llanelly  and  River  Burry.J  —  P.y  by-laws 
made  l)y  the  Comniissioners  fdrthc  Imi)rovemcnt 
of  the  Navigation  of  the  River  Burry  under  the 
jirovisionsof  the  local  acts  (53  Geo.  3,  c.  clxxxiii. 
and  0  &  7  Vict.  c.  clxxxviii.),  pilotage  was  m.ade 
com](ulsory  in  the  River  Burry  and  the  \>OYi  of 
Llanelly.  These  by-laws  were  in  force  at  the 
tiine  of  the  coming  Mito  operation  of  the  Mer- 
chant Shi|)ping  Act,  1854,  and  were  acted  ujion 
by  ves.sels  tra<ling  to  the  jiort  of  Llanelly  : — 
Hehl,  that  jiilotage  was  compulsory.  The  lliihij, 
59  L.  J.,  Adm.  OS  ;  15  P.  D.  104  ;  03  L.  T.  735  ; 
39  W.  R.  42 :  6  Asp.  M.  U.  577— C.  A. 
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Liverpool  and  Mersey.] — When  a  ship  ready 
and  nboiit  ti.)  proceed  to  se.a  leaves  one  of  the 
Mersey  tloeks  at  nij^ht  in  charge  of  a  licensed 
pilot,  and  casts  anclior  in  the  river  so  as  to  be 
ready  to  cross  the  bar  at  the  mouth  of  the  river 
on  the  next  morning's  tide  at  an  earlier  hour 
than  she  could  if  she  left  the  dock  in  the  morning, 
the  going  into  and  casting  anchor  in  the  river  is 
a  step  in  the  "  proceeding  to  sea,"  within  the 
meaning  of  the  Mersev  Docks  and  Harbour  Board 
Act,  1858  (21  &  22  Vict.  c.  xcii.  s.  139),  and  the 
employment  of  the  pilot  is  compulsory  under 
that  section  from  the  time  of  leaving  dock,  and  if 
the  ship  breaks  away  from  her  moorings,  and 
damages  another  vessel  through  the  pilot's  sole 
default,  the  owners  will  not  be  responsible.  T/ie 
Citi/  of  Cainhridiie  or  Wood  v.  Smith,  43  L.  J., 
Adm/ll  ;  L.  K.' 5  P.  C.  451  ;  30  L.  T.  439  ;  22 
W.  K.  578  ;  2  Asp.  M.  C.  239. 

When  a  vessel  le^jves  a  dock  in  the  Mersey  on 
her  voyage  to  sea,  and  receives  slight  injuries  to 
a  yard-arm,  necessitating  repaiis,  and  in  conse- 
quence is  anchored  under  the  directions  of  the 
pilot  in  the  river,  intending  to  go  to  sea  on  the 
next  day,  the  pilot  remaining  in  charge,  but  on 
the  next  morning,  before  resuming  her  voyage 
anrj  whilst  still  at  anchor,  she  gets  into  collision, 
and  does  damage  to  another  vessel,  she  is  not 
"proceeding  to  sea"  within  the  meaning  of  the 
139th  section  of  the  Mersey  Docks  Act  Consoli- 
dation Act,  1858  (21  &  22  Vict.  c.  xcii.),  and  the 
pilot  is  not  in  charge  by  compulsion  of  law.  The 
CachajHiol,  7  P.  D.  217  ;  46  L.  T.  171  ;  4  Asp. 
M.  C.  502. 

By  the  Liverpool  Pilot  Act  (5  Geo.  4  c.  Ixxiii. 
s.  37),  in  case  the  master  of  any  ship  outwaid 
bound  shall  proceed  to  sea,  and  shall  refuse  to 
take  on  board  a  pilot,  he  shall  pay  the  pilot  who 
shall  first  offer  his  service  at  a  certain  rate  as  if 
the  pilot  had  piloted  the  vessel.  On  the  2nd  of 
December  a  vessel  left  the  Liverpool  Docks  with 
a  pilot  on  board ;  on  the  3rd  the  boat  of  the 
plaintiff,  who  was  then  employed  by  the  owners 
in  raising  the  vessel's  anchor,  was  lost,  through 
the  carelessness  of  those  on  board  the  ship  ;  at 
this  time  the  master  was  not  on  board,  and  the 
vessel  being  employed  by  the  post-oftice,  was  not 
to  sail  till  the  4th  of  December,  and  her  rigging 
was  being  completed  : — Held,  assuming  an  out- 
ward-bound vessel  t(3  be  liable  when  proceeding 
to  sea  to  take  a  pilot  on  board,  still  that  this 
vessel  was  not  proceeding  to  sea.  Jlodriqiies  v. 
3felhuish,  10  Ex.  110  ;  24  L.  J.,  Ex.  26  ;  2  W.  K. 
518. 

A  foreign  vessel  bound  for  Liverpool  took  a 
pilot  off  Point  Lynas,  was  brought  to  anchor  in  the 
Mersey,  and  there  lay  two  or  three  days,  waiting 
for  want  of  water  to  dock.  She  was  then  con- 
ducted by  the  same  pilot  into  dock.  In  pro- 
ceeding towards  the  dock,  a  collision  was 
occasioned  by  the  pilot's  default : — Held,  that 
the  vessel  was  not  liable  for  the  damage.  The 
AnnajHilis  and  The  Johanna  Stull,  Lush.  295  ;  30 
L.  .1.,  Adm.  201  ;  4  L.  T.  417. 

A  duly-qualified  Liverpool  pilot  having  been 
employed  to  pilot  a  ship  from  sea  into  the  Mersey 
and  take  her  into  dock,  piloted  her  over  the  bar, 
but  owing  to  the  state  of  the  tide  being  unable  to 
dock  her  that  day,  anchored  her  in  a  clear  berth 
in  the  river.  The  pilot  remained  in  charge  of 
the  ship,  and  the  next  day  the  state  of  the 
weather  being  such  as  to  render  it  unadvisable  to 
take  licr  into  dock  that  day,  she  remained  at 
anchor.  In  the  course  of  that  day,  and  whilst 
the  pilot  was  in  charge,  the  ship  dragged  her 


anchor  and  came  iido  collision  with  a  barque. 
In  an  action  instituted  by  the  owner  of  the 
banpie  against  the  ship,  the  court  decided  that 
the  collision  was  caused  solely  by  the  negligence 
of  the  pilot  in  charge  of  the  ship  : — Held,  that 
the  owners  of  the  ship  were  not  answerable  for 
the  damage,  for  it  was  occasioned  by  the  fault  of 
a  pilot  acting  in  charge  of  the  ship  within  a  dis- 
trict where  the  employment  of  such  pilot  was 
compulsorj'  by  law.  The  Pv'nweton,,  47  L.  J., 
Adm.  33  ;  3  P.  D.  90  ;  38  L.  T.  2G0  ;  3  Asp.  M.  C. 
562. 

Pilotage  comi)ulsory  under  5  Geo.  4,  c.  Ixxiii., 
s.  25,  at  Liverpool.     The  Montreal,  17  Jur.  538. 

See  aim  other  Cases  of  Liverpool  pilotage.  The 
Ocean  Wave,  6  Moore,  P.  C.  (n.s.)  492  ;  L.  R.  3 
P.  C.  205  ;  23  L.  T.  218.  Carruthers  v.  Slde- 
botham,  4  M.  &  S.  77  ;  16  R.  K.  392.  Att.-Gen. 
V.  Gise,  3  Price,  302  ;  17  R.  R.  566.  The 
Northampton,  1  Spinks,  152.  The  Agricola,  2 
W.  Rob.  10  ;  7  Jur.  157. 

London  (Trinity  House)  and  Outport  Districts 
— No    Compulsion   at  Place  of  Collision,] — A.'s 

vessel,  belonging  to  the  port  of  London,  having 
taken  on  board  a  pilot  from  Dungeness  to 
Gravesend,  came  in  collision,  through  the  pilot's 
negligence,  with  B.'s  vessel,  at  a  spot  in  the 
river  Thames  between  Yantlett  Creek  and 
Gravesend  : — Held,  that,  for  pilotage  purposes, 
Gravesend  is  the  eastern  limit  of  the  port  of 
London,  and  that  the  spot  where  the  collision 
took  place  is  therefore  within  the  district  where 
pilotage  is  compulsory  ;  that  A.  was  not  liable  to 
answer  for  the  damage  which  B.  sustained  ;  and 
that  the  relation  of  master  and  servant  did  not 
exist  between  A.  and  the  pilot.  General  St  rant 
Navigation  Co,  v.  British  Colonial  Steam  Navi- 
gation Co.,  38  L.  J.,  Ex.  97  ;  L.  R.  4  Ex.  238  ;  20 
L.  T.  581  ;  17  W.  R.  741— Ex.  Ch. 

Foreign  Ship.] — A  Norwegian  vessel,  the 

"  Hanna,"  Ijound  from  Sweden  to  London,  and 
in  charge  of  a  duly  licensed  pilot,  came  wi'ong- 
fully  into  collision  with  another  vessel,  off  the 
Nore  lightship  :— Held,  that  there  was  no  com- 
pulsion to  take  the  pilot,  and  that  therefore  the 
owners  of  the  "  Hanna  "  were  responsible  for  the 
damage.  The  Hanna,  36  L.  J.,  Adm.  1  ;  L.  R.  1 
A.  &  E.  283  ;  15  L.  T.  334  ;  15  W.  R.  263. 

Differential  Dues.] — Pilotage  is  compul- 
sory on  a  foreign  ship  carrying  passengers  and 
trading  between  London  and  ports  between  Bou- 
logne and  the  Baltic.  The  order  in  council  of  the 
18th  February,  1854,  extending  the  exemptions 
from  compulsory  pilotage,  applies  only  to  British 
vessels.  A  charge  for  a  compulsory  pilotage  on  a 
foreign  ship  is  not  a  differential  due  v-'*hin  the 
meaning  of  the  Harbours  and  Passing  T  ills  Act, 
1861,  and  is  therefore  not  abolished  by  that  act. 
The  Vesta,  51  L.  ,J.,  Adm.  25;  7  P.  D.  240;  46 
L.  T.  492  ;  30  W.  R.  705  ;  4  Asp.  M.  C.  515. 

Thames  —  Pilot  licensed  for  Vessels  of 

Lighter  Draft.]— The  steamship  "  C,"  drawing 
more  than  fourteen  feet  of  water,  was  subject  to 
compulsory  pilotage  in  the  river  Thames.  There 
being  no  fully  qualified  pilot  available,  the  "  C." 
took  a  pilot  who  was  licensed  to  take  charge  of 
vessels  drawing  not  more  than  fourteen  feet  of 
water,  and  in  these  circumstances  came  into  col- 
lision with  the  "A."  The  collision  was  occasioned 
solely  by  the  negligence  of  the  pilot  in  charge  of 
the  •' C."  : — Held,  that  he  was  a  "qualified 
pilot,"    within   the    meaning   of    s.   388    of    the 
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Merchant  Shipping  Act,  1854,  and  that  the 
owners  of  the  "  C."  were  therefore  exempt  from 
liability.  The  Carl  XV.,  [1892]  P.  321  ;  61 
L.  J.,  Adm.  Ill— C.  A. 

Semble,  a  pilot  qualified  to  conduct  ships 
drawing  more  than  fourteen  feet  water  would 
have  a  right  to  supersede  the  pilot  in  charge 
who  was  not  so  qualified  ;  but  the  latter  would 
be  entitled  to  a  fair  proportion  of  the  pilotage 
fees.     lb. 

Trinity  Outport  District — Evidence  as  to 

Falmouth  being.] — See  The  Juno,  45  L.  .J.,  Adm. 
1(15;  1  r.  D.  135;  34  L.  T.  741;  24  \V.  E. 
1)02. 

"Qualified  Pilot" — Exempted  and  TJn- 

exempted  Ships.] — A  pilot  lieenswl  only  to  pilot 
^hips  exempt  from  compulsory  pilotage  is  not 
entitled  to  supersede  an  unqualified  pilot  in 
charge  of  an  unexempted  ship,  and  is  not  a 
'•qualified  pilot"  for  this  purpose  within  the 
meaning  of  s.  353  of  the  Merchant  Shipiiing  Act, 
18.54.  Staff onl  v.  Dtier,  64  L.  J.,  M.  G.  194; 
[1895]  1  Q.  B.  566  ;  15  E.  287  ;  72  L.  T.  114  ; 
7  Asp.  M.  C.  568. 

Coasting  Vessels.] — An  Irish  vessel  with  a 

general  cargo,  trading  between  Belfast  and  Lon- 
don, and  not  laden  with  corn  or  grain,  as  specified 
in  46  Geo.  3,  c.  97,  s.  2,  was  not  exempted 
under  52  Geo.  3,  c.  39,  s.  2,  from  taking  a  pilot 
on  board,  as  such  vessel  could  not  be  considered 
as  a  coasting  vessel,  or  an  Irish  trader,  using  the 
navigation  of  the  Eivcr  Tliames  as  a  coaster. 
Dacidson  v.  Mekibhen,  6  Moore,  387  ;  3  Br.  &  B. 
112. 

The  only  reason  why  coasting  vessels  are  ex- 
emi>tcd  from  the  obligation  of  taking  a  pilot,  is, 
that,  from  that  frequent  egress  and  ingress  to 
the  particular  port,  their  masters  must  be  pre- 
sumed to  be  perfectly  acquainted  with  the 
V-fnlity.  The  A/jricula,  2  \V.  Bob.  10  ;  7  Jur. 
157. 

A  vessel  ordinarily  occupied  in  the  foreign 
trade,  going  from  Liverpool  to  London  in  oider 
to  sail  from  London  under  advertisement  for 
foreign  i)arts,  not  carrying  passengers,  but  having 
on  board  a  cargo  sFiipped  at  Liverpool  and 
deliverable  at  London,  is  not  a  ship  employed  in 
the  coasting  trade  of  the  United  Kingdom  within 
17  &  18  Vict.  c.  1U4,  s.  379  ;  and  is  compellable 
by  8.  376  to  take  a  jiilot  in  the  London  district 
of  the  Triintv  House.  The  Jjhnjd.s  or  Sen 
Queen,  Br.  cV  Lush.  359;  32  L.  J.,  Adm.  197;  9 
L.  T.  236. 

London   District — "Ship    trading"    to 

Place  North  of  Boulogne.]  —  i'.y  the  Merch.int 
ShippiiiL'  .\':t.  1^5  1  (  17  .^  18  Vict.  c.  101),  s.  379. 
.sliips  trading  t'l  any  place  in  Europe  north  of 
Boulogne  are,  when  not  carrying  passengers,  cx- 
cnipte<i  from  compulsory  pilotage  in  the  London 
district.  A  British  ship  was  one  of  a  line  of 
vessels  making  regular  voyages  from  London  to 
Japan  and  ports  in  the  Last,  and  back  to  London, 
and  theni'c  to  ports  in  Kuro]i(j  north  of  Boulogne 
and  back  to  London.  On  a  return  voyage  from 
the  East,  she  went  as  usual  to  London.  She 
there  discharged  i)art  of  her  cargo  and  lier 
crew,  and  then  with  the  bulk  of  her  cargo  and 
a  crew  of  runners,  but  without  passengers,  pro- 
ceeded to  Holland: — Held,  that  she  was  a  shij) 
"trading  to"  a  place  north  of  Boulogne,  and 
therefore   exempted    from  compulsory    pilotage 


in  the  London  district.  Courtneii  v.  Coh\ 
56  L.  J.,  M.  C.  141  ;  19  Q.  B.  D.  447  ;  57 
L.  T.  409  ;  36  W.  E.  8  ;  6  Asp.  M.  C.  169  ;  52  J.  P. 
20. 

By  the  Merchant  Shipping  Act,  1854  (17  &  IS 
Vict.  c.  104),  s.  379,  sub-s.  3,  the  following  ships 
when  not  carrying  passengers  shall  be  exempted 
from  compulsory  lulotage  in  the  London  district 
— that  is  to  say,  ships  trading  to  Boulogne,  or  to 
any  place  in  Eui'ope  north  of  Boulogne.  A 
vessel  while  on  a  voyage  from  Liverpool  to  Ham- 
burg was  obliged  by  an  accident  to  j)ut  into  the 
Thames  for  repairs  : — Held,  that  she  was  ex- 
empted by  s.  379  from  taking  a  i)ilot  in  the 
London  district.  Tlie  Sutherhmd,  56  L.  J.,  Adm. 
94  ;  12  P.  D.  154  ;  57  L.  T.  631  ;  36  W.  E.  13  ;  6 
Asp.  M.  C.  181. 

In  17  &  18  Vict.  c.  108,  s.  379,  the  description, 
"  ships  trading  to  any  place  in  Europe  north  of 
Boulogne,"  extends  to  vessels  coming  from  a 
I'lace  north  of  Boulogne  to  the  port  of  London. 
The  Wesley,  Lush.  268. 

A  vessel,  not  carrying  passengers,  on  a  voyage 
from  Cronstadt  to  Lomlon,  is  exempted  from 
compulsory  pilotage  in  the  Thames.     lb. 

' '  Ship  trading  from  any  Port  in  the  London 

District  to  any  Port  of  Europe  north  and  east  of 
Brest.] — A  ship  carrying  a  cargo  from  a  foreign 
port  to  London,  and  thence  without  taking  any 
fresh  cargo  on  board,  proceeding  to  Eotterdam, 
is  a  "ship  trading  from"  a  "port  in  Great 
I'ritain  within  the  London  district  to"  a  "port 
in  Europe  north  and  east  of  Brest,"  within  the 
meaning  of  s.  625  of  the  Merchant  Shipping 
Act,  1894,  and  therefore  exempt  from  compul- 
sory pilotage.  The  Rutland,  66  L.  J.,  Adm. 
105  ;  [1897]  A.  C.  333  ;  76  L.  T.  662— H.  L.  (E.) 

■ Ship  Navigating  within  Limits  of  Port 

to  which  she  belongs — Passengers — Distressed 
Seamen.] — Distiessed  seamen  taken  on  boanl  a 
ship  to  be  brought  home  under  the  provisions  of 
the  Merchant  Shipjiing  Act,  1894,  are  not  "pas- 
sengers" within  the  meaning  of  s.  625  of  that 
act,  and  therefore  a  vessel  which  is  in  other 
respects  within  the  provisions  of  that  section,  is 
not  by  reason  of  having  such  persons  on  board 
excluded  from  the  e.Kcmptions  from  compulsory 
))ilotage  contained  therein.  The  ChiDiriic,  (>(> 
L.  .1.,  Adm.  152  ;  [1897]  P.  295  ;  76  L.  T.  811  ; 
46  \V.  E.  109. 

"Navigating    within."]  —  The    words 

"navigating  within,"  in  17  &  18  Vict.  c.  104, 
s.  379,  mean  being  within,  and  therefore  a  vessel 
belonging  to  the  port  of  London,  and  coming 
from  a  foreign  Jiort,  is  exempt  from  the  cmploy- 
m(;nt  of  a  licensed  pilot  on  the  Thames.  'J he 
Stetfin,  Br.  &  Lush.  199  ;  31  L.  J.,  Adm.  208  ;  6 
L.  T.  613—1'.  G. 

"Loading"— 25  &  26  Vict.  c.  63,  s. 41.]— 

The  word  '•  Inadini,''"  in  25  .>v;  L'C.  N'iet.  e.  C:!,  s."-(  1, 
does  not  lefer  to  I  he  takingon  Ijoanl  of  cargo  oidy. 
Therefore  when  a  steamer  anchored  in  Dartmouth 
Harlxiur,  and  t(jok  on  boaid  twi;nty  tons  of  coal 
for  the  purposes  of  the  Vijyage,  and  was  bound 
for  a  place  out  of  the  outport  district  to  a  desti- 
nation also  out  of  it: — Held,  that  she  was  not 
exempt  from  the  oldigation  to  employ  a  piloi. 
The  Wi/isfon,  53  L.  J.,  Adm.  69  ;  9  P.  D.  85  ;  51 
L.  T.  183  ;  5  Asp.  M.  G.274— C.  A.  Affirming  31 
W.  R.  892. 
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Cinciue  Ports.]— l\v  (">  (n-o.  4,  c.  125,  s.  62, 

the  master  or  mate  of  a  vessel,  being  owner  or 
part  owner,  and  residing  at  Dover,  Deal,  or  the  Isle 
vi  Thanet,  was  exempt  from  a  penalty  for  pilot- 
ing his  own  shi])  from  any  of  the  places  aforesaid 
up  or  down  the  rivers  Tliames  or  Medway,  or 
into  or  out  of  any  port  within  the  jurisdiction  of 
t  he  Cinque  Torts  : — Held,  that  the  clause  limited 
the  exemption  to  vessels  navigated  from  Dover, 
Deal,  or  the  Isle  of  Thanet.  Peahe  v.  SJtrerch, 
7  Q.  B.  603  ;  14  L.  J.,  Q.  B.  317.  S.  P.,  Wil- 
liams V.  Newton,  14  M.  k.  W.  747  ;  15  L.  J.,  Ex. 
11. 

See  also  as  to  pilotage  in  the  London  Trinity 
House  districts,  supra,  cols.  780  seq. 

Passengers.] — The  master  of  a  vessel  be- 

liinging  to  the  port  of  London  and  bound  up  the 
Thames,  on  a  voyage  from  Australia  to  London 
with  passengers  on  board,  is  requii'ed  by  law  to 
employ  a  licensed  pilot  within  the  limits  of  the 
port  of  London.  The  Ilnnhoio,  48  L.  J.,  Adm. 
29  ;  4  P.  D.  197  ;  40  L.  T.  335  ;  4  Asp.  M.  C.  97. 

A  steamship  carrying  cargo  and  passengers 
from  Boulogne  to  London  is  not  bound,  under 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  to  employ  a  pilot  whilst  navigating  the 
river  Thames,  the  general  exemption  continued 
from  6  Geo.  4,  c.  125,  s.  59,  and  the  order  in 
council  of  18th  February,  1854,  by  the  Merchant 
Shipping  Act,  1854,  s.  353,  not  being  overriden 
by  s.  379,  rehxting  to  Trinity  House  pilotage,  and 
exempting  such  a  ship  only  when  not  carrying 
))assengers.  The  Mo.selU\  32  L.  T.  570  ;  2  Asp. 
M.  C.  586. 

A  British  vessel  carrying  goods  and  pas- 
sengers between  Rotterdam  and  London,  having 
a  licensed  pilot  on  board,  ran  down  a  ship.  The 
collision  took  place  in  the  Thames,  within  the 
Trinity  House  district,  and  was  duly  occasioned 
by  the  fault  of  the  pilot : — Held,  that  the 
exemption  from  comi)ulsory  pilotage  given  by 
6  Geo.  4,  c.  125,  s.  59.  and  17  &  18  Vict.  c.  104, 
s.  353,  applied,  and  that  the  fact  of  the  vessel 
having  a  licensed  jjilot  on  board,  whose  act  alone 
occasioned  the  damage,  did  not  exempt  the 
owners  from  liability.  The  Earl  of  Auckland, 
Lush.  387 ;  15  Moore,  P.  C.  304  ;  5  L.  T.  558  ; 
K)  W.  P.  124. 

The  fifth  exemption  from  compulsory  pilotage 
in  17  «!c  18  Vict.  c.  104,  ajiplies  to  vessels  con- 
fining their  voyages  within  the  limits  of  the 
port  to  which  they  belong.  As,  however,  all  the 
exemptions  under  (>  Geo.  4,  c.  125,  were  con- 
tinued by  17  &  18  Vict.  e.  104,  the  more  exten- 
sive words  used  in  the  former  act  must  be  held 
to  exempt  from  the  necessity  of  taking  a  ])ilot 
any  master  of  a  ship  so  long  as  his  vessel  is 
within  the  limits  of  her  \iOvt.  In  such  case, 
therefore,  if  a  coUisicm  occurs,  the  presence  of 
a  pilot  gives  no  immunity  to  the  owneis.  Tlie 
Stettin,  Br.  &  Lush.  199  ;  31  L.  J.,  Adm.  208  ;  G 
L.  T.  613— P.  C. 

By  17  &  18  Vict.  c.  104,  s.  353,  which  continues 
all  exemptions  from  compulsory  pilotage  existing 
immediately  before  the  time  when  that  act 
came  into  operation,  the  exemptions  contained 
in  6  Geo.  4,  c.  125,  are  continued,  notwith- 
standing ss.  376,  379,  and  notwithstanding  that 
6  Geo.  4,  c.  125,  is  repealed  by  17  &  18  Vict. 
c.  120.  lieq.  V.  Stanton  or  Stanton  v.  Banks,  8 
£1.  &  Bl.  445  ;  27  L.  J.,  M.  C.  105  :  4  Jur.  (n.s.) 
10,  332  ;  6  W.  R.  39. 

At  the  time  of  a  collision  a  man  was  on  board 
the  vessel  in  fault,   to  whom    the   master   had 


agreed  to  give  a  free  passage,  and  who  messeil 
with  him  and  also  assisted  in  working  the  ship  : 
— Held,  that  the  vessel  was  not  carrying  pas- 
sengers so  as  to  render  it  compulsory  to  take  a 
pilot.  The  Ilanna,  36  L.  J.,  Adm.  1  ;  L.  K.  1 
A.  &  E.  283  ;  15  L.  T.  334  ;  15  W.  R.  263. 

An  Irish  trader  (as  described  by  6  Geo.  4, 
c.  125,  s.  59),  carrying  passengers,  is  compeUed 
to  emj)loy  a  licensed  pilot  in  the  Thames.  The 
Tcmora,  Lush.  17  ;  2  L.  T.  418. 

It  is  not  compulsory  on  a  passenger  ship  to 
take  a  licensed  pilot  on  board  when  she  is  not 
carrying  passengers,  and  the  owners  are  respon- 
sible for  the  negligence  of  the  pilot,  where  they 
were  not  comi)ellable  to  i)ut  him  in  charge  of 
their  vessel.  The  Lion,  6  Moore,  P.  C.  (N.s). 
163  ;  38  L.  J.,  Adm.  51  ;  L.  R.  2  P.  C.  525  ;  21 
L.  T.  41  ;  17  VV.  R.  993. 

The  payment  of  a  fare  is  necessary  to  consti- 
tute a  passenger  within  the  meaning  of  the 
compulsory  pilotage  sections  of  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104).     Ih. 

Where,  therefore,  the  wife  and  father-in-law 
of  the  captain  were  on  board  a  vessel  (usually 
carrying  passengers,  but  not  on  a  passage  voyage 
at  the  time),  by  invitation  from  the  captain, 
without  the  privity  of  the  owners,  and  they  had 
neither  paid,  or  agreed  to  pay,  any  fare,  before 
a  collision  took  place,  such  persons  were  held 
not  to  be  passengers  within  the  meaning  of  the 
act,  so  as  to  exonerate  the  owners  from  damage 
occasioned  by  the  pilot's  default.     lb. 

Distressed  seamen.  See  The  Clijmene,  supra, 
col.  782. 

Vessel  engaged  in  the  Coasting  Trade.] — 

Pilotage  held  to  be  compulsory  in  the  Thames 
for  a  steamship  with  part  of  her  cargo  on  board 
bound  from  London  to  Venice  by  way  of  Cardifi^, 
where  she  was  to  take  in  the  remainder  of  her 
cargo.  The  Winestead,^^!^.  3.,  Adm.  b\;  [1895] 
P.  170  ;  11  R.  720  ;  72  L.  T.  91  ;  7  Asp.  M.  C. 
547. 

Tyne.] — The  provisions  of  the  6  Geo.  4,  c.  125, 
s.  55,  do  not  extend  to  British  vessels  in  the 
Tyne,  and  therefore  the  owner  of  a  British  vessel 
in  that  river  in  charge  of  a  qualified  pilot 
appointed  by  the  Trinity  House  of  Newcastle- 
npon  Tyne,  under  the  local  act  of  41  Geo.  3, 
c.  Ixxxvi.,  is  not  protected  from  liability  for 
damage  occasioned  by  the  negligence  of  the 
pilot.  Tyne  Trnprocement  Co nniiissi oners  v. 
General  Steam  Karigatinn  Co.,  8  B.  &  S.  66  :  36 
L.  J.,  Q.  B.  22  ;  L.  R.  2  Q.  B.  65  ;  15  L.  T.  487  ; 
15  W.  R.  178— Ex.  Ch.  S.  P.,  Dodd.'i  v.  Emhle- 
ton,  9  D.  &  R.  27  ;  5  L.  J.  (o.S.)  K.  B.  65. 

Foreign  Vessels.] — Under  the  Tyne  Pilot- 
age Order  Cuntirmaiidn  Act,  1865,  Sched.,  s.  16, 
j)ilotage  is  not  compulsory  on  foreign  vessels 
entering  the  Tyne.  The  Johcnii  Srerdri/p,  56 
L.  J.,  Adm.  63  ;  12  P.  D.  43  ;  56  L.  T.  256  ;  35 
W.  K.  300  ;  6  Asp.  M.  0.  73— C.  A. 

As  to  Pilotage  in  the  Tyne  for  Foreign 

Ships  under  41  Geo.  3,  c.  Ixxxvi.] — See  The 
Maria,  1  W.  Rol).  95. 

Waterford.] — Under  the  Waterford  Harbour 
Act,  9  &  10  Vict.  c.  ccxcii.,  it  is  not  necessaiy  to 
employ  a  pilot  to  shift  a  vessel  from  one  berth 
to  another.     Tlte  Victoria,  Ir.  R.  1  Eq.  336. 

Indian  Rivers.] — A  collision  took  place  in  the 
Covvcolly    Roads,   one   of  the    cliannels   in    the 
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Hooghly  Eiver,  near  Calcutta.  By  an  act  of  the 
Indian  legislature,  it  is  made  compulsory  upon 
the  master  to  take  a  pilot  on  board  in  every  port 
subject  to  the  provisions  of  that  act : — Held, 
first,  that  the  CowcoUy  Roads,  the  place  of  the 
collision,  -was  not  a  port  within  the  meaning  of 
the  act.  The  Peerlesa,  Lush.  103  ;  13  Moore, 
l\  C.  484  ;  30  L.  J.,  Adm.  S'J. 

11.  The  Regulations. 
a.  Generally. 

Port  Helm  Rule  of  1840.1— See  The  FrienrJs,  1 
W.  Rob.  484  ;  on  appeal,  4  Moore,  P.  C.  314  ;  The 
Unity.  Swabey,  101  ;  'The  Bnlip.  of  Sussex,  inf  la  ; 
The  Ihipp,  1  W.  Rob.  154  ;  The  Iintmujanda  Sara 
C'lasina,  7  Not.  of  Cas.  582. 

Free  and  Close-hauled  Ship— Rule  in  1828.] — 
See  Ilandayside  v.  Wilson,  3  Car.  &  P.  528. 

Object  of  the  Regulations.] — To  prevent  col- 
lisions and  also  to  minimise  their  efEect — per 
I^ord  Watson.  Tlie  Khcdirc,  Stoomraart  Maiits- 
chappii  JS't'di'vlaad  v.  P.  ^'  0.  Steam  Xaruiution 
Co.,  52  L.  J.,  Adm.  1  ;  5  App.  Cas.  870,  1)03  ; 
43  L.  T.  CIO ;  2'J  W.  R.  173  ;  4  Asp.  M.  C.  507— 
H.  L.  (E.) 

How  Construed.]  — The  regulations,  being 
intended  for  seafaring  people,  are  to  be  construetl 
literally — per  Jcssel,  M.  R.  'The  Libra,  6  P.  D. 
139,  142  ;  45  L.  T.  161  ;  4  Asp.  M.  C.  42i).  And 
see  The  Margaret,  S)  P.  D.  47  ;  Tlie  Dunclm,  53 
]..  J.,  Adm.  81  ;  9  P.  D.  1G4  ;  51  L.  T.  214  ;  32 
"W.  R.  970  ;  5  Asp.  M.  C.  304  ;  The  Beryl,  53 
L.  J.,  Adm.  75  ;  9  P.  D.  137  ;  51  L.  T.  554  ;  33 
AV.  R.  191  ;  5  Asp.  M.  C.  321. 

Departure  from  the  Regulations.] — See  2.  Pre- 
sumption OF  Fault,  supra,  cols.  7o7  se 4.,  and 
Alt.  27,  infra,  cols.  816  seq. 

Application  of  the  Regulations — Risk  of  Col- 
liEion.J — Tliu  I'cgulaticjns  apply  bclurc  I'isk  exists, 
if  it  is  manifest  that  risk  is  about  to  arise.  Tlic 
JUryl,  supra. 

Ca.^es  wliere  risk  was  held  to  exist.  The  Jes- 
rond  and  The  Earl  of  KUi'm,  8  Moore,  P.  C.  (N.s.) 
1  79  ;  I..  R.  4  P.  C.  1  ;  2.5'  L.  T.  514  ;  1  Asp.  M.  C. 
1  ."0  ;  The  Jiouyainrille  and  The  James  (,'.  Steren- 
x'<n,  L.  11.  5  P.  C.  310  ;  28  L.  T.  822  :  2  Asj).  M.  C. 
1— P.  C.  ;  The  Franeonia.  2  P.  D.  H  ;  35  L.  T.  721  ; 
2'.  W.  R.  197;  3  Asp.  M.  C.  29.J— C.  A.;  The 
Seal  OH,  53  L.  J.,  A<hn.  15  ;  9  P.  D.  1  ;  49  L.  T.  747  ; 
32  W.  R.  600  ;  5  Asp.  M.  (J.  191. 

Case  in  which  it  was  held  not  to  exist  (semble). 
The  Banshee,  57  L.  T.  841  ;  6  Asp.  M.  C.  221. 

In  an  action  for  cf)llisif)n,  where  both  vessels 
vere  licM  to  Ijlame  for  breach  of  tlie  ])rovisions 
of  article  18,  the  court  of  appeal  askfd  the 
ji'iutical  assessors  the  questions  a><ked  in  The 
Jieryl  (53  L.  J.,  Adm.  75  ;  9  P.  \).  137),  and  upon 
their  l)eing  answered  in  the  negative  dismissed 
(lie  ajipeal.  'J'he  Oporto,  00  1>.  J.,  Adm.  49  ; 
[1897]  P.  249— C.  A. 

Narrowing  of  Lights.] — Where  two  stcam- 

fehips  arc  apiiiii:i<liiiig  one  .-iiiotlier  at  sea  in  such 
a  position  as  to  pass  in  safety,  the  closing  in  and 
coming  more  into  line  of  the  masthead  and  aside 
li.L'ht  is  not  necessarily  such  an  indication  that 
the  ship  is  alfciing  her  course  so  as  to  cause  lisk 
of  collision  and  to  imjiose  upfin  the  fithership  the 
<Uitvto  obey  article  18  of  the  icgulations.  The 
Alhis,  73  L.  T.  664  ;  8  Asp.  M.  C.  92. 


What  constitutes  Risk  of  Collision.] — 

See  The  Manyerton,  Swabey.  12U;  2  Jur.  (N.S.) 
420  :  llie  Cleopatra,  Swabey,  135  ;  The  Eriesson, 
Swabey,  38  :  The  Duhe  i>f  Sus.iex,  .1  Not.  of  Cas. 
161  :  1  W.  Rob.  274  :  The  Dumfries,  Swabey,  63, 
125  ;  4  W.  R.  708  ;  The  Hose,  2  W.  Rob.  1. 

The  regulations  only  apply  at  a  time  when  two 
vessels  have  approached  so  near  to  one  another 
that,  if  either  of  them  does  anything  contrary  to 
the  regulations,  risk  of  collision  will  be  involved. 
The  Banshee,  57  L.  T.  841  ;  6  Asp.  M.  C.  221— 
C.  A. 

The  regulations  are  not  applicable  until  the 
other  ship's  course  and  distance  can  with  ordinary 
care  be  approximately  ascertained.  The  Bona 
and  TheAva.  2  Asp.  M.  C.  182  ;  The  James  Waft, 

2  W.  Bob.  270  ;  The  Bouyalnville  and  The  James 
a  Stei-en.ion,  L.  R.  5  P.  C.  316  :  28  L.  T.  822  ;  21 
W.  R.  053  ;  2  Asp.  M.  C.  1  ;   The  Great  Eastern, 

3  Moore,  P.  C.  (n.s.)  31  ;  11  L.  T.  5. 

Instantaneous  Compliance.] — A  steamship  did 
not  stop  and  reverse  as  soon  as  she  might  have 
done  : — Held,  that  she  was  to  blame,  but  that 
a  reasonable  time  for  compliance  with  the  regula- 
tions must  be  allowed.  The  Emmy  Ilaase,  53 
L.  J.,  Adm.  43  ;  9  P.  D.  81  ;  50  L.  T.  372  ;  32 
W.  R.  880  ;  5  Asp.  M.  C.  216  :  The  Xgapoota,  66 
L.  J.,  P.  C.  88  ;  [1897]  A.  C.  391  ;  infra,  col.  818. 

Alteration  of  Helm  in  Fog.] — An  alteration  of 
the  helm  in  fog  upon  a  guess  as  to  the  distance, 
course,  and  speed  of  the  other  ship  is  not  neces- 
sarily negligence.  Tlie  Vindumora,  [1891]  A.  C. 
1  ;  63  L.  T.  749  ;  6  Asp.  M.  C.  569—0.  A. 

Alteration  of  Helm  for  Greater  Safety.] — An 
alteration  of  the  helm  for  greater  safety  where 
there  is  no  risk  of  collision  is  not  negligence.  The 
Sylph,  Swabey,  233  ;  and  see  Tlie  Franeonia,  2 
P.  D.  8  ;  35  L.T.  721  ;  25  W.  R.  197  ;  3  Asp.  M.  C. 
29.5— C.  A. 

Regulations  must  be  obeyed  in  Time.]— If  you 
adopt  a  measure  at  an  improi)(;r  time,  it  does  iu)t 
lake  away  the  culjiability  of  not  having  done  it 
before — per  Dr.  Lushington.  The  Stadacona,  5 
Not.  of  Cas.  371. 

Close  Shaving.] — Is  negligence.  The  John 
Brotlierick,  8  Jur.  276  ;  aiul  see  Cases  su^ira,  col. 
7ti0. 

Regulations  to  be  complied  with  until  Ships 
Clear.] — A  ship  tliat  by  jiorting  had  a])par(iiily 
determined  risk  of  collision  held  in  fault  for  not 
stopjiing  anil  reversing  when  the  other  ship  by 
perverse  starboarding  created  fresh  risk.  The 
Arratoon  Apear,  59  L.  J.,  P.  C,  49  ;  15  Apj). 
Cas.  37  ;  02  L.  T.  331  ;  38  W.  R.  481  ;  6  Asp.  M.  C. 
491— P.  C. 

Practice  Contrary  to  Regulations  is  Illegal.  ]  — 

The  Sylph,  2  S|.inks.  7:,  ;  77ir  I  ni/ y,X\v:\\>ry.  lOl  ; 
'J'he  //and  of  /'roiidenee,'^\\:[]K-\,  107  ;  'J'he  Jllack 
I'rin-e,  15"Mooic,  P.  C.  122;  'The  Velocity,  6 
Moore,  P.  C.  (N.s.)  203  :  39  L.  J.,  Adm.  20  ;  L.  R. 
3  P.  C.  44  ;  21  L.  T.  686  ;  18  W.  R.  204. 

Darkness  of  Night  no  Excuse.]— Darkness  of 
the  ni.L.'lil  is  no  excuse  for  di-oheying  the  rules  of 
navigation.      'The  Fl'i.it,  0  Not.  of  Cas.  271. 

Sea  Regulations  applied  in  Thames.]— See  'The 
Colon ne,  9  Moore,  P.  C.  (N.S.)  352  ;  L.  R.  4  P.  C. 
519  ;  27  L.  T.  769 ;  21  W.  R.  273 ;  1  A.sp.  M.  G. 
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4S4— ?.  C. ;  TJie  Vrlnrify,  Ci  Moore,  P.  C.  (n.s.) 
2<;:5 :  Hi)  L.  J.,  Adm.  20  :  L.  11.  H  P.  C.  44  ;  21  L.  T. 
(•)SC)  ;  1 S  W.  R.  264  ;  The  Concordia,  L.  R.  1  A.  &  E. 
li:{ ;   12  Jur.  (N.S.)  77  ;  14  L.  T.  896. 

In  the  Suez  Canal.] — The  Hilda  and  The 

Australia,  12  Ct.  ot  t^css.  Cas.  (4th  ser.)  76. 

In  the  Clyde.] — The  Oicl  and  The  Ariadne, 

Little  V.  Jiiirnx.  '.)  Ct.  of  Sess.  Cas.  (4th  ser.)  118. 

Foreign  Ship  in  the  Solent— Application  of 

Statutory  Rules  of  1854.]— A  foreigu  ship  in  the 
^^(lleIlt  within  three  miles  of  the  coast  is  not  sub- 
ject to  tlie  rules  of  navigation  contained  in  17  &  1 8 
Vict.  c.  104,  ss.  296,  297,  298.  The  Saxonia,  Lush. 
410  ;  15  Moore,  P.  C.  262 ;  31  L.  J.,  Adm.  201  ; 
8  Jur.  (N.S.)  31.^  ;  6  L.  T.  6  ;  10  W.  R.  431. 

Course  of  Other  Ship  in  Doubt.] — A  ship  should 
not  alter  her  helm  decisively  so  long  as  the  course 
of  the  other  ship  is  in  doubt.  The  Buvijainville 
and  The  James  C.  Sterensun,  L.  R.  5  P.  C.  316  : 
28  L.  T.  .S22  ;  21  W.  R.  6."i3  ;  2  Asp.  M.  C.  1  ;  The 
James  Watt,  2  W.  Rob.  270. 

b.  Cases  on  the  Kegulations. 

(Arranged  under  the  several  Articles  of  the 
Mef/nhitio/ts  ()/"1897.) 

Preliminary. 

Seope  of  the  livles ;  Def  nit  ions;  correspond- 
ing with  Article  1  of  the  Megulations  of  1880 
and  1884. 

Tug  lying  to.] — A  tug  at  sea  waiting  for 
emploj-ment  with  her  engines  idle  and  her  fires 
banked  is  "under  steam,"  and  must  keep  out  of 
the  way  of  a  saihng  ship.  The  Jennie  S.  Barhcr 
jind  The  Sinndrift,  44  L.  .J.,  Adm.  20  ;  L.  R.  4 
A.&  E.  4.56  ;  33  L.  T.  318  ;  3  Asp.  M.  C.  82.  (N.B. 
The  tug  in  this  case,  though  stated  in  the  report 
to  be  "lying  to,"  had  no  canvas  set. — Ed.) 

A  tug  lyiiig  with  her  fires  banked  under  jib  and 
foresail^  with"  her  helm  lashed,  was  run  into  by  a 
steamship  : — Held,  the  steamship  aloue  to  blame. 
The  Helvetia,  3  Asp.  M.  C.  43,  n. 

Article  1. 

Shij's   Li'jhts ;    corrcspondinq  loith  Article  2  of 
18S0  and  1884. 

Old  Law  as  to  Lights,] — A  brig  held  in  fault 
for  a  collision  caused  by  her  having  no  light 
(1854).  The  Fairy,  1  Spinks,  298.  S.  P.  (1858), 
The  Calla,  Swabey,  465. 

Before  the  statutory  regulations  were  in  force 
it  was  not  necessarily  negligence  in  a  ship  to 
liave  no  light.  The  Victoria,  3  W.  Rob.  49  ;  The 
Iron  Duhe,  2  W.  Rob.  377  ;  4  Not.  of  Cas.  94  :  on 
appeal,  4  Not.  of  Cas.  585  :  The  Londimderry,  4 
Not.  of  Cas.  Suppl.  xxxi.  But  see  as  to  a  ship  at 
anchor  The  Saxonia.  Lush.  410  ;  15  Moore,  P.  C. 
262  :  31  L.  J.,  Adm.  201 ;  8  Jur.  (N.S.)  315  ;  6  L.  T. 
6  ;  10  W.  R.  431. 

Duty  to  replace  Lights  Carried  Away.]— See 
Tlie  Saxonia,  supra  ;  The  Aurora  and  TheJlohert 
Ingram,  Lush.  327. 

Lights  being  Trimmed — Out  by  Accident.] — 

It  is  no  excuse  for  not  caiTving  lights  that  they 
were  being  trinniied,  or  that  they  went  out  by 
accident.     The  C.  M.  Palmer  and  The  Larnax, 


29  L.  T.  120  :  21  W.  R.  702  :  2  Asp.  M.  C.  94  ;  The 
Victoria,  3  W.  Rob.  49  ;  The  Si/ljth,  2  Spinks,  75. 

Lights  Obs2ured  by  Steamship's  Smoke.]  — A 

steamship  unnecessarily  obscuring  her  lights  with 
her  own  smoke  is  in  fault.  The  Rona  and  The 
Ava,  29  L.  T.  781  ;  2  Asp.  M.  C.  182. 

Clear  Night — is  no  excuse  for  not  carrying 
liglits.  'J'lic  City  of  London  (or  The  London'), 
lilorqari  v.  Sim,  Swabey,  245,  300;  11  Moore, 
P.  G.  307  ;  5  W.  R.  678. 

Vessel  casting  off  from  Moorings.] — When  a 

vessel  casting  olf  from  moorings  in  a  navigable 
river  places  herself  at  night  partly  athwart  the 
fairway,  so  that  her  regulation  lights  cannot  be 
seen  by  vessels  astern  of  her  coming  up  the 
river,  she  is  bound  to  make  use  of  some  con- 
spicuous sisjnal  to  warn  them  of  her  position. 
The  John  'Fcnirich,  41  L.  J.,  Adm.  38  ;  L.  R.  3 
A.  &  E.  510  ;  26  L.  T.  322  ;  1  Asp.  M.  C.  249. 

A  steamship  which,  in  getting  under  way  in 
the  Thames  to  go  up  the  river  between  sunset 
and  sunrise,  is  compelled  to  go  astern  and  partly 
athwart  the  river  in  order  to  get  clear  ahead,  and 
whose  regulation  lights  are  not  visible  to  vessels 
coming  up  the  river,  is  bound  to  take  everv 
possible  precaution  to  warn  approaching  vessels 
of  her  position,  and  to  use  the  best  light  she  has 
on  board  for  that  purpose.     Ih. 

Placing  a  service  lantern,  ordinarily  used  to 
give  light  in  discharging  the  cargo,  over  the 
stern,  is  not  a  suflicient  precaution.     Ih. 

A  vessel  neglecting  such  precaution  commits  a 
breach  of  the  regulations,  and  will  be  held  to 
blame  if  a  collision  ensues.     Ih. 

Vessel  coming  to  Anchor.] — A  steamer  ma- 
noeuvring to  come  to  an  anchor  in  a  place  and 
manner  such  that  her  regulation  lights  cannot 
be  seen  by  an  approaching  vessel  is  bound  to  give 
timely  notice  of  her  presence  by  shewing  a  light 
or  some  other  sutticieat  means.  'The  Fhilotaxe, 
37  L.  T.  540  ;  3  Asp.  M.  C.  513. 

Vessel  Aground  or  Stationary.] — When  a  ves- 
sel is  aground  in  a  i)lace  where  her  ordinary  riding 
light  cannot  be  distinguished  by  approaching 
vessels,  and  where  vessels  are  not  expected  to 
lie,  it  is  her  duty  to  exhibit  a  light  on  a  mast  or 
some  elevated  position,  and  to  have  a  look-out  to 
give  warning  to  approaching  vessels  of  her  posi- 
tion by  the  best  means  in  her  power.  The  Thomas 
Lee,  35  L.  T.  406  ;  3  Asp.  M.  C.  260. 

Dumb-barge  in  Thames,] — In  a  cause  of  damage 
by  collision  in  the  Thames  a  dumb-barge  : — Held, 
not  bound  to  have  exhibited  a  light.  The  Oicen, 
Wallis,  43  L.  J.,  Adm.  36  ;  L.  R.  4  A.  &  E.  175  ; 
30  L.  T.  41  ;  22  W.  R.  695  ;  2  Asp.  M.  C.  206. 

When  a  collision  occurs  between  a  dumb-barge 
without  lights  and  a  steamer  on  a  dark  night  in 
the  Thames,  there  is  no  presumption  of  law  that 
the  steamer  is  to  blame.  'The  Swallow,  36  L.  T. 
231  ;  3  Asp.  M.  C.  371— C.  A. 

Flare.] — A  sailing  vessel  having  a  steamship 
approaching  on  her  starboard  bow  at  night,  burnt 
fiare-up  lights  to  attract  her  attention  : — Held, 
that  the  burning  of  a  flare  is  not  forbidden  by 
the  i-egulations  of  1884  ;  held  further,  that  whe- 
ther a  vessel  is  to  blame  or  not  for  shewing  a 
flare-up  light  must  depend  upon  whether  or  not 
the  exhibiUon  of  the  flare  is  calculated  to  mislead. 
The  Merchant  Prince,  54  L.  J.,  Adm.  79  ;  10 
P.  D.  139  ;  53  L.  T.  914  ;  34  W.  R.  231  ;  6  Asp. 
M.  C.  520. 
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Article  2. 

{^SteamMjJs'  Lights  ;  corri'sjwndhirj  iv/'fJi  Article 
3  'of  1880  ami  1884.) 

Under  Way.]  —  A  vessel  driven  from  her 
anchors  by  a  gale  of  wind,  and  setting  sail  to 
get  out  to  sea,  is,  even  if  wholly  unmanageable, 
under  way,  and  is  bound  to  exhibit  coloured 
lights,     f/ie  Gporfie  Arkle,  Lush.  382. 

A  vessel  with  her  anchor  down,  but  not  actually 
holden  by  and  under  the  control  of  it,  is  under 
way  within  the  meaning  of  the  Admiralty 
llegulation  of  18.58,  and  is  bound  to  exhibit 
coloured  lights.  Thu  Esh  and  The  Gitana,  38 
L.  J.,  Adm.^33  ;  L.  R.  2  A.  &  E.  350  ;  20  L.  T.  587  ; 
17  W.  R.  1064. 

A  sailing  ship  hove  to  is  under  way.  The 
London,  supra;  llie  Janip.s;  Swabey,  60;  10 
Moore,  P.  C.  162:  4  W.  R.  353— P.  C.  ;  The 
Mosalie,  50  L.  J.,  ^dm.  3  ;  5  P.  D.  243  ;  44  L.  T. 
32  ;  4  Asp.  M.  C.  384. 

And  a  tug  driving  at  sea  and  waiting  for 
employment.  The  Jennie  S.  Burke?-  and  The 
Spindrift,  supra,  col.  787  ;  but  see  The  Ilclcetia, 
3  Asp.  M.  C.  43,  n. 

A  sailing  barge  dropping  up  the  river  stern 
foremost,  assisted  by  her  anchor  ahead,  held  not 
to  be  a  "sailing  vessel  under  way"  within  the 
Thames  rules,  and  so  not  required  to  carry  side 
lights.  The  Indian  Chief,  58  L.  J.,  Adm.  25  ; 
14  P.  D.  24  ;  60  L.  T.  240  ;  6  Asp.  M.  C.  362. 

Presumption  of  Fault.] — When  a  collision 
occurs  at  night,  and  the  lights  of  one  of  the  ships 
are  not  burning  at  the  time  when  the  vessels 
come  in  sight,  and  the  court  is  not  satisfied  that 
the  want  of  those  lights  is  occasioned  by  circum- 
stances over  which  the  crew  of  the  shi|)  had  no 
control,  she  must,  even  if  the  want  of  the  lights 
did  not  contribute  to  the  collision,  be  held  to 
blame  under  the  Merchant  Shipping  Act,  1873 
(36  A:  37  Vict.  c.  85),  s.  17.  The  Uihernia,  31 
L.  T.  805  ;  24  W.  R.  60  ;  2  Asp.  M.  C.  454. 

Trinity  Ballast  Lighters.] — A  lighter  of  sixty 
tons  burthen  was  i)?(jceeding  un<lcr  siil  in  the 
Thames,  above  Gravcsend,  at  niglit,  without  any 
light  being  exhibited  on  board  her,  and  came  into 
collision  with  a  steam  vessel.  In  a  suit  instituted 
on  behalf  of  the  owners  of  the  ligliter  to  recover 
in  respect  of  the  tlamage  done  to  the  lighter  by 
reason  of  the  cf)llision,  it  was  proved  that  the 
lighter  was  onlinarily  em|)loyed  i!i  the  river,  and 
wa.s  not  a  sea-going  vessel  : — Held,  that  the  sea 
regulations  did  not  impose  upon  the  lighter  any 
obligation  tf)  carry  any  light,  ;ind  that  tin;  lighter 
was  not  to  hlamc  for  liaviiig  no  liirlit.  'I'lie  ('.  S. 
Jiutler,  L.  R.  4  A.  A:  K.  238  ;  31  L.  T.  51'.)  ;  23 
W.  R.  113;  2  Asp.  M.  (J.  237. 

Infringement  of  Regulations  as  to  Lights.] — 
A  trawler  with  a  bright  light,  at  her  iniistht.'ud, 
<'ontrary  to  the  regulations,  iield  not  in  fault  for 
collision,  tiic  other  shi|)  not  having  in  fact  seen 
it.     The  Chvmn,  53  L.  T.  GO  ;  5  Asp.  M.  C.  476. 

Previously  to  36  &  37  Vict.  c.  85,  s.  17.] 

—  'Jlir  lliii jn  rnv  and  The  Ijiidi/  if  the  Lake, 
Holt's  Rule  of  the  Road.  37  ;  'J  he  liovrjainvillc 
and  The  James  C.  Stevenson,  infra. 

A  vessel  not  shewing  a  light  as  required  by 
law  held  inider  14  &  15  Vicf.  c.  7!t,  s.  28,  not  to 
be  in  fault  for  a  collision  where  the  absence  of 


the  light  did  not  contribute  to  the  collision- 
The  Panther,  1  Spinks,  31. 

Dumb-barge.] — A  screw  steamship  had  just 
come  out  of  the  Regent's  Canal  Dock,  in  the 
river  Thames,  before  daylight  on  a  December 
morning,  when  she  came  into  collision  with  a 
dumb-barge  which  was  drifting  up  the  river 
with  the  flood  tide,  and  without  having  any  light. 
exhibited  : — Held,  that  the  steamship  might, 
under  the  circumstances,  have  kept  out  of  the 
way  of  the  barge,  and  that  she  ought  to  have 
done  so,  and  that  she  was  alone  to  blame  for  the 
collision.  'The  Owen  Wallis,  43  L.  J.,  Adm.  36  ; 
L.  R.  4  A.  &  E.  175  ;  30  L.  T.  41  ;  22  W.  R.  695  ; 
2  Asp.  M.  C.  206. 

Position  and  Exhibition.] — A  barque's  side- 
lights were  so  placed  in  the  mizzen  rigging  that 
the  centre  of  the  lights  did  not  project  beyond 
the  gunwale.  They  were  two  feet  six  inches 
within  the  broadest  part  of  the  vessel,  and  at  a 
distance  of  more  than  350  feet  with  the  masts  in 
line  they  could  not  be  seen  from  a  wimlow  forty 
feet  above  the  deck  of  another  vessel  : — Held, 
not  to  be  a  sufficient  compliance  with  the  regu- 
lations as  to  lights.  2'he  Germania,  37  L.  .1., 
Adm.  59  ;  19  L.  T.  20.  Affirmed  on  appeal,  21 
L.  T.  44— P.  C. 

The  law  does  not  appoint  any  particular  place 
at  which  the  lights  should  be  fixed,  but  they 
ought  to  be  placed  so  as  to  be  properly  visible. 
'The  Jiovfjainville  and  The  James  C.  Stevens, in. 
Beat  V.  Marehais.  L.  R.  5  P.  C.  316  ;  28  L.  T. 
822  ;  21  W.  R  653  ;  2  Asp.  M.  C.  1. 

Lamps  duly  screened  and  fixed  on  stands 
secured  to  the  paul-bitts  of  the  windlass  are  not 
placed  in  a  proper  position,  as  required  by  the 
regulations  of  1863.    2'he  Gustav,  9  L.  T.  547. 

Lights  Obscured — Effect  of — Duty  of  Vessels.] 

— '/'//('  Boiiijdi nriUc  a lul  The  James  C.  Stevensiuif 
Beat  V.  Marehais,  supra. 

Where  the  light  of  one  vessel  was  invisible, 
the  vessel  was  not  previously  to  36  &  37  Viet, 
c.  85,  s.  17,  on  that  account  held  to  have  contri- 
buted to  the  collision  where  the  other  vessel 
pursued  a  course  which  produced  thecollision.  Ih. 

When  a  steamship  is  approaching  a  sailing- 
ship,  and  docs  not  know  what  course  the  otlier 
ship  is  pursuing,  it  is  her  duty  (whether  the 
lights  of  the  other  vessel  are  visible  or  not)  to 
take  no  decisive  movement  until  she  can  nsccr- 
tain  it.     Ih. 

When  a  steamer  sights  a  sailing  vessel  in  tlie 
night-time  at  a  distance  of  three  miles,  but, 
owing  to  the  fact  that  the  sailing  vessel's  lights- 
are  not  visible,  cannot  ascertain  the  course  of  the 
sailing  vessel,  it  is  the  duty  of  the  steamer  to 
slacken  s[)ced  and  wiiit  to  ascertain  that  coursi!- 
before  adopting  any  <leci<le<l  maiKeuvrc  fur  tlu? 
])urpose  of  avoiding  the  sailing  vessel.  If  the 
steamer  immediately  on  sighting  the  sailing  vessel 
adopts  such  a  mantjeuvre,  as  by  porting,  ajid  a. 
collision  ensues  without  fault  on  the  part  of  the 
sailing  vessel,  the  steamer  is  alone  to  blame.    Ih, 

When  a  steamship  is  approaching  another, 
whose  exact  couise  cannot  be  at  once  ascertiiined 
by  reason  of  her  lights  being  obscured  by  her 
own  smoke,  it  is  the  duty  of  the  former  to  slacken 
speed  and  to  wait  till  that  course  is  ascertained 
before  taking  any  decided  step  to  avoid  the  other 
vessel  ;  if,  before  having  ascertained  the  exact 
course  of  the  other,  slie,  without  slackening 
speed,  executes  a  manueuvrc  which,  although 
appearing  to  be  right  at  the  time,  contributes  to 
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the  collision,  she  will  be  to  blame.  TJie  Bona, 
The  Am,  2!)  L.  T.  781  ;  2  Asp.  M.  C.  182— P.  C. 

It  is  iieglisienoc  on  tlie  part  of  a  steamer  to  so 
iit  full  siK'ed  inuler  steam  and  sail  before  the 
wind  wliilst  her  smoke  is  blown  over  her  bows 
so  as  to  obscure  her  lights,  and  to  prevent  her 
from  seeing  and  from  being  seen  by  other  ships 
:ipproaching  from  an  opposite  direction.     lb. 

A  steamer  seeing  a  ship's  lights  close  ahead  of 
her,  and  being  mrable  to  make  out  the  lights  or 
the  course  of  the  ship  carrying  them,  should 
slacken  speed  until  she  is  able  to  ascertain  the 
meaning  of  the  lights,  and  so  be  able  to  avoid 
the  vessel  carrying  them.  The  Fanny  M.  Otrvlll, 
44  L.  J.,  Adm.  8-i  ;  13  App.  Gas.  45.5,  n.  ;  32  L.  T. 
(;4G  ;  24  W.  K.  62  ;  2  Asp.  M.  C.  565. 

See  fui'ther,  as  to  the  effect  of  obscuration  of 
I'o-hts  The  Duke  of  BnecUuqh,  [1891]  A.  C.  310  ; 
^•,5  L.  T.  422  :  7  Asp.  M.  C.  68— H.  L.  (E.)  ;  The 
Jlerwod,  62  L.  T.  670  ;  6  Asp.  M.  C.  509. 

Lights  Shifted  —  Tempestuous  Weather  — 
Partially  Obscured.] — A  brig  of  239  tons,  beating 
to  windward,  encountered  such  weather  as  to 
render  it  justifiable  that  her  side-lights  should 
be  removed  from  the  place  where  they  were 
usually  carried  to  the  after-part  of  the  ship  near 
1he  taffrail.  In  this  latter  position  the  lights 
-were  so  placed  as  to  be  obscured  to  the  extent  of 
A  point,  or  a  point  and  a  half,  on  either  bow. 
The  brig  came  into  collision  with  a  barque  on 
nlie  oppo'site  tack  : — Held,  that  the  circumstances 
of  the  case,  while  justifying  the  shifting  of  the 
lights,  did  not  justify  their  being  obscured  as 
jiLove  mentioned,  and  that  the  brig  be  deemed 
10  be  in  default  under  the  17th  section  of  the 
Merchant  Shipping  Act,  1873.  The  Tirzah,  48 
L.  J.,  Adm.  15  ;  4  P.  D.  83  ;  39  L.  T.  547  ;  27 
^V.  K.  584  ;  4  Asp.  M.  C.  55. 

Effect  of  Non-exhihition  of  Lights.]  —  In  a 
«ause  of  collision  between  a  steamship  and  a 
sailing  vessel,  occasioned  by  the  fault  of  the 
steaniship,  it  was  proved  that  the  sailing  vessel 
liad  failed  to  comply  with  the  regulations 
recarding  lights,  having  either  shewn  no  lights, 
.-as^she  was  bound,  or  if  she  had  any  lights,  that 
the  lights  could  not  be  seen  till  the  collision  was 
tod  imminent  for  prevention  : — Held,  that  the 
.collision  might  have  been  avoided  if  the  sailing 
vessel  had  "obeyed  the  regulations,  and  that 
though  the  omission  to  exhibit  proper  lights 
niiglit  be  immaterial  where  it  is  clearly  shewn  that 
11 -.e  absence  of  such  lights  was  not  the  cause  of 
Ihe  collision,  and  did  not  conduce  to  it,  yet 
-where  it  is  proved  that  a  vessel  has  not  shewn 
ijiroper  lights  the  onus  lies  on  such  vessel  to  shew 
ihat  the  non-compliance  with  the  regulations 
was  not  the  cause  of  the  collision,  which  the  sail- 
In"-  vessel  failed  to  do.  The  Fenhaw,  6  Moore, 
\\C.  (N.S.)  501  ;  L.  R.  3  P.  C.212  ;  23  L.T.  329. 

Light  Extinguished.] — A  steamship  (in  1849) 
lield  in  fault  fur  a  collision  caused  by  one  of  her 
■s'de-lidits  being  extinguished.  The  Ruh  lloij. 
3  W.  Rob.  190. 

Seagoing  Ship  —  Thames  Sailing  Ballast 
lighter.]  —  A  Trinity  House  sailing  ballast 
lighter  held  not  to  be  a  seagoing  ship  required 
l)v  the  regulations  to  carry  liehts.  llie  C.  8. 
Jlnfler,  L.  R.  4  A.  &  E.  238  ;  31  L.  T.  549  ;  23 
IV.  R.  113  ;  2  Asp.  M.  C.  408. 

Ship  dredging  with  Anchor— Side-lights.] — 

A  vessel  dredgaig  with  her  anchor  down  is  not 


re-p-ired    to   carry   side-lights.      The    Smijvna, 
cited  Lush.  385. 

Sailing  Vessel  towing  Another.] — A  brigan- 
tine  with  a  cutler  towing  astern  came  into  col- 
lision with  another  ship,  in  the  Bristol  Channel, 
after  dark.  The  bi'igantine  had  the  regulation 
side-lights  exhibited,  but  the  cutter  had  only  a 
white  light  exhibited  at  her  masthead.  The 
brigantine  was  sailing  close-hauled  on  the  star- 
board tack,  whilst  the  other  ship  was  going  free  : 
— Held,  that  the  regulations  as  to  lights  had 
been  infringed  by  the  cutter,  and  that  the  vessel 
towing  her  was  to  be  deemed  in  fault  for  the 
collision  by  virtue  of  the  provisions  of  the  17th 
section  of  the  Merchant  Shipping  Act,  1873. 
The  Mar II  Hovmell,  48  L.  J.,  Adm.  54  ;  4  P.  D. 
204  ;  40  L.  T.  368. 

Wrong  Lights — Presumption  of  Negligence.] 

— A  ship  carrying  her  sidedights  with  screens 
shorter  than  required  by  the  regulations  is  not 
to  be  deemed  in  fault  if  the  shortness  of  the 
screens  could  not  by  any  possibility  have  con- 
tributed to  the  collision.  The  Fanmj  M.  Carvill, 
44  L.  J.,  Adm.  34  ;  13  App.  Cas.  455,  n.  ;  32 
L.  T.  646  ;  24  W.  R.  62  ;  2  Asp.  M.  C.  569— P.  C. 
Where  two  ships  incurred  damage  in  a  col- 
lision, and  it  was  found  that  one  of  them  was  to 
blame  for  improper  navigation,  and  that  the 
other  had  infringed  the  regulations  with  respect 
to  lights  : — Held,  that,  in  the  absence  of  proof 
that  such  infringement  could  not  possibly  have 
contributed  to  the  collision,  the  damage  must  be 
divided  according  to  the  ordinary  rule  of  the 
court  of  admiralty.  The  Fanni/  M.  Carvill, 
supra,  approved.  The  Hnehuiaj,  The  Lapwing, 
China  Merchant  S.  N.  Co.  v.  Birjnold,  51  L.  J., 
Adm.  92  ;  7  App.  Cas.  512  ;  47  L.  T.  485  ;  31 
W.  R.  303  ;  5  Asp.  M.  C.  39— P.  C. 

Absence  of  Lights — No  Evidence  that  it  con- 
tributed to  Collision.] — An  action  for  damages 
by  collision  in  the  Thames  was  brought  by  the 
owners  of  a  barge  against  the  owners  of  a 
steamer.  The  steamer  had  been  obliged  to  alter 
her  course  in  order  to  avoid  another  barge,  and 
the  barge  widi  which  the  collision  took  place 
was  last  of  three  in  tow  of  a  tug,  and  did  not 
carry  a  light  as  directed  by  the  rules  of  the 
Thames  conservancy  :  but  there  was  no  evidence 
that  the  want  of  a  light  contributed  to  the  colli- 
sion : — Held,  that  the  steamer  was  not  to  blame, 
and  that  she  might  have  acted  differently  if  the 
barge  had  carried  a  light.  The  action  was  dis- 
missed without  costs  ;  but  semble  that  in  suc- 
cessful admii-alty  appeals  the  appellants  will 
have  the  costs  of  the  ajipeal.  The  Swan-ica  v. 
The  Condor,  48  L.  J.,  Adm.  33  ;  4  P.  D.  115  :  40 
L.  T.  442  ;  27  W.  R.  748  ;  4  Asp.  M.  C.  115— C.  A. 

Article  3. 
Towin/j  Lh/hts ;  coi-renpondiiiq  loith  Article  4  of 
1880  and  1884. 
Towing  Lights.] — The  object  of  the  rule  as  to 
towing  lights  is  to  shew  other  ships  that  the 
towing  ship  is  incumbered.  'The  America  and 
The  Siiria,  43  L.  J.,  Adm.  30  ;  L.  R.  6  P.  C.  127, 
131  ;  31  L.  T.  24  ;  22  W.  R.  927  ;  2  Asp.  M.  C.  350. 

Article  4. 
Sh'qys  not  under   Command  ;    corresponding  icith 
.    Article  5  of  1S8()  and  1884. 
Steamship  making  Five  Knots.  ]  —  The  steam- 
ship '•  P.  Caland,"  owing  to  an  accident  to  her 
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machinery,  was  making  way  at  a  speed  of 
between  four  and  five  knots,  instead  of  hex- 
normal  speed  of  eleven  knots ;  she  could  be 
steered,  but  could  not  reverse  as  easily  as  before 
the  accident.  She  was  carrying  the  three  red 
lights  in  place  of  the  white  light : — HeUl,  tliat 
under  the  above  circumstances  the  "  P.  Caland  " 
could  not  be  said  to  have  been  "not  under 
command  "  within  the  meaning  of  the  Regula- 
tions. The  P.  Caland,  The  P.  Caland  and 
Freight  (^Owners)  v.  Glamorgan  Steamship  Co., 
62  L.  J.,  Adm.  41  ;  [1893]  A.  C.  207  ;  1  R.  138  ; 
68  L.  T.  469  ;  7  Asp.  M.  C.  317— H.L.  (E.) 

Ship  parted  from  Anchor.] — A  ship  parted  her 
cable  in  a  gale,  drove  over  a  sand,  and  came  into 
collision  with  another  to  leeward.  She  had  no 
red  light  exhibited :— Held,  that  there  was  no 
statutory  presumption  of  fault.  The  Buckhnrst, 
.-.1  L.  J.:  Adm.  10  :  G  P.  D.  132  ;  46  L.  T.  108  ; 
30  W.  R.  232  ;  4  Asp.  M.  C.  484. 

Steamship  Riding  by  Chains  —  Anchors 
unshackled.] — Where  a  steamship  has  become 
unmanageable  and  is  riding  head  to  wind  by  her 
chains  with  anchors  unshackled,  it  is  her  duty 
to  exhibit  the  three  red  lights  prescribed  by 
Article  .5  (a)  of  1884,  and  to  keep  her  steam  up 
in  order  that  she  may  immediately  be  brought 
under  control  should  the  necessity  arise.  The 
Fanlrelandet,  64  L.  J.,  Adm.  122  ;  [1895]  P.  205  ; 
72  L.  T.  650  ;  8  Asp.  M.  C.  1— C.  A. 


Article  5. 

Sailing  Ships  and  Ships  in  Tow;  corresponding 
with  Article  6  of  1880  and  1884. 

Ship  Hove-to — Under  Way.] — A  ship  hovc-to 
is  uniler  way  within  the  meaning  of  the  Regula- 
tions. The  Rosalie,  50  L.  J.,  Adm.  3  ;  5  P.  D. 
245  :  44  L.  T.  32  ;  4  Asp.  M.  C.  384.  The  London 
or  City  of  London,  11  Moore,  P.  C.  307  ;  Swabey, 
245,  306;  5  W.  K.  78.  The  James.  11  Moore, 
P.  C.  162;  Swabey,  55,  60;  4  \V.  R.  353.  The 
Pennsylrania,  23  L.  T.  55. 

Trawler  at  work — Under  way.]  —  A  trawler 
with  her  gear  down,  Mshintr,  is  under  way.  The 
Jhuielm,  53  L.  J.,  Adm.  81  ;  9  P.  1).  164  ;  51 
L.  T.  214  ;  32  W.  R.  '.»70  ;  5  Asp.  M.  C.  3(i4,  infra, 
col.  794.  See  also  The  Edith,  Ir.  R.  lo  Eq.  345. 
The  Enqlishman,  47  T..  J.,  A<lm.  9  ;  3  P.  D.  18  ; 
37  r..  T.'412  ;  3  Asp.  M.  C.  506. 

Ship  bringing  up  —  Under  Way.]  —  A  ship 
corning  to  an  andioi-  and  hauling  (l(jwn  iier  jiljs 
is  under  way.  'I'lu;  Adriatie,  33  L.  T.  102  ;  3 
Asp.  M.  C.  16. 

Ship  Driving.] — Semble,  a  nhip  parted  from 
her  ancliDis  and  driving  about  in  an  unmanage- 
able .stale  should  not  carry  her  side-lights.  The 
JiueUhurst,  supra,  sed  qu. 


ARTICI.E.S  6   AND   7, 

Small  Craft ;  correspond inr/  loith  Article  7  of 
1880  and  1884. 

As  to  what  craft  may  carry  these  lights.  See 
The  Livingstone,  Swabey,  579  ;  The  Calla, 
Swabey,  465  ;  The  Tirzah,  48  L.  J.,  A<lm.  15  ;  4 
P.  D.  33  ;  39  L.  T.  547  ;  4  Asp.  M.  C.  55. 


Article  8. 


Pilot  Boats  ;  corresponding  loith  Article  9  of 
1880  and  1SS4. 

Pilot  Boat — Uulicsnsed  Pilots.] — Semble,  a 
boat  with  a  pilot  on  board  or  serving  ships,  is  a 
pilot  boat,  whether  the  pilot  is  licensed  or  not. 
The  Mary  Ilounsell,  48  L.  J.,  Adm.  54  ;  4  P.  D. 
204  ;  40  ii.  T.  368  ;  4  Asp.  M.  C.  lOl. 


Article  9. 

Fishing  Boats;  corresponding  with  Article  10  of 
1880  a)id  1884. 

Trawler's  Lights.] — A  trawler  carrying  a  white 
light  at  the  masthead,  as  well  as  sidelights, 
infringes  the  regulations  of  1884.  The  Chnsan, 
53  L.  T.  60  ;  5  Asp.  M.  0.  476. 

A  French  trawler  and  a  schooner  were  in 
collision  before  sunrise.  The  trawler  was  about 
about  to  shoot  her  net,  and  had  a  white  light  at 
her  masthead  and  no  sidelights  : — Held,  that  the 
trawler  had  not  complied  with  the  regulations  of 
1863.  The  Englishman,  47  L.  J.,  Adm.  9  ;  S' 
P.  D.  181  ;  37  L.  T.  412  ;  3  Asp.  M.  C.  506. 

A  trawler  going  over  the  ground  at  the  rate  of 
a  quarter  of  a  knot  in  the  hour  with  her  trawl 
down  held  not  in  fault  (under  article  9  of  the 
regulations  of  1863)  for  exhibiting  a  bright  white 
light  only.     The  Edith,  Ir.  R.  10  Eq.  345. 

Trawler  at  Work.] — A  steam  trawler,  whilst 
engiigeil  in  trawling  at  the  rate  of  two  and  a  half 
knots  an  hour  through  the  water  and  four  and  a 
half  knots  an  hour  over  the  ground,  carrying  a 
single  white  light,  was  run  down  by  the  "  D.  "  : 
it  being  admitted  that  the  "D."  was  to  blame,, 
the  question  arose  whether  the  trawler  was  not 
also  to  blame  for  not  carrying  sidelights : — 
Held,  that  the  trawler  was  also  to  blame,  since 
she  was  a  vessel  under  way,  and  therefore  sub- 
ject to  article  3  of  1880,  and  not  to  article  9  of 
1863  : — Held,  on  appeal,  that  the  decision  was 
right  ;  but  on  the  ground  that  though  the  trawler 
was  one  of  a  class  of  vessels  within  article  9  of 
1863,  she,  in  order  to  be  "  stationary"  within  the 
meaning  of  that  article,  was  bound  not  to  go 
faster  tlian  was  necessary  to  keep  herself  under 
command  whilst  lisliing,  and  that  as  her  specct 
was  greater  than  was  necessary  for  so  doing,  she 
was,  at  the  time  of  the  collision,  within  article  % 
of  the  legulations  of  1880.  The  Dunclm,  5:i 
L.  J.,  Adm.  81  ;  9  P.  D.  164  ;  51  L.  T.  214  ;  32 
W.  R.  970  ;  5  Asp.  M.  C.  304— C.  A.  And  see 
The  Edith,  supra. 

A  sailing  vessel  engaged  in  trawling  is  not 
bound  to  exhibit  to  an  approaching  vessel  the  red 
pyrotechnic  lights  rciiuired  by  the  order  in 
council  of  the  24tli  of  Juiu;,  1885.  unless  there  is 
risk  of  collision.  The  Orion,  60  L.  J.,  Adm.  90  ^ 
[1891]  1'.  307  ;  65  \j.  T.  500  ;   7  Asp.  M.  C.  SS. 

P.y  article  10  {d)  of  1884  "if  a  vessel  when 
fishing  l)ecomes  stationary,  in  consequence  of  her 
gear  getting  fast  to  a  rock  or  other  obstruction, 
she  shall  sliew  the  light  and  make  the  fog  signal 
for  a  vessel  at  anchor"  :— Held,  that  the  rule  is 
applicable  although  the  weather,  when  the  vessel 
becomes  stationary,  is  clear.  The  U'arajiek,  15 
P.  D.  189  ;  t;3  J  J.  'i'.  561  ;  (i  Asj).  M.  C.  545. 

The  plaintiff's  steam  trawler,  above  twenty 
tons  register,  while  fishing  with  the  trawl  down 
in  the  night  and  going  at  the  rate  of  one  and  a 
half  knots  an  hour,  came  in  collision  with  the 
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tkfomlaiits'  sailing  shiji.  The  trawler  was  carry- 
iuix  a  lantern  in  front  of  her  foremast  head, 
t^hewing  a  white,  green,  and  red  light,  and  about 
six  or  seven  feet  below  it  a  white  light,  according 
to  order  in  council  of  December  30th  1884.  The 
trawler  did  not  attempt  to  get  out  of  the  way  of 
the  sailing  ship  : — Held,  that  the  trawler  was  not 
to  blame  for  the  collision  ;  that  article  1 7  of 
1884:  did  not  ajiply,  inasmuch  as  there  were 
-•  special  circumstances,"  within  the  meaning  of 
article  23  which  authorised  a  dcjiarture  from 
article  17,  that  by  carrying  the  lights  which  she 
did,  she  apprised  other  vessels  that  she  was  not 
iible  to  get  out  of  the  waj',  for  such  lights  as  she 
oai'ried  were  the  regular  lights  of  steam  vessels 
engaged  in  trawling  which  are  not  bound  by  the 
requirements  of  article  17.  The  Tawcdidale,  5S 
L.  J.,  Adm.  41  ;  14  P.  D.  lf;4  ;  61  L.  T.  371  ;  37 
W.  K.  783  ;  6  Asp.  M.  C.  430. 

Row  Boat  at  Anchor.] — "  Open  boat "  in  article 
10  {/)  (of  the  Kegulations  of  1884)  held  not  to 
iipply  to  a  boat  propelled  entirely  by  oars.  Carse 
\.  ^'(»■t^  British  Steam  Pachet  Co.,  22  Ct.  of 
Sess.  Cas.  (4th  ser.)  475. 

A  fishing  boat,  in  1862,  held,  under  17  &  18 
■\'ict.  c.  104.  not  to  be  required  to  carry  the 
statutory  lights  ;  but  held  to  be  in  fault  for  not 
shewing  a  light.  'Hie  Olivia,  Lush.  497 ;  6  L.  T. 
3'J8. 

Article  10. 

Octrtalien   S/iip;    Stern  Liqlit ;   corresj^onding 
ivith  Article  11  (;/"1880  and  1884. 

Stern    Light  —  Law    previous    to     1880.]  — 

Although  a  ship  is.  under  some  circumstances, 
bound  to  keep  a  look-out  astern,  and  to  shew  a 
light  or  to  give  a  signal  to  another  ship  over- 
taking her,  and  evidently  unable  to  see  her. 
nevertheless,  where  a  steamer  going  at  a  higli 
rate  of  speed  in  a  fair  way  overtakes  a  sailing 
ship  shewing  no  light  or  signal,  and  does  not  see 
her  until  too  near  to  avoid  a  collision,  although 
keeping  a  good  look-out,  the  steamer  will  be  held 
alone  to  blame,  if  a  lower  rate  of  speed  would 
have  given  the  steamer  time  to  avoid  the  collision 
\ipon  sighting  the  sailing  ship.  The  Earl  Sjjeiicer, 
33  L.  T.  23.5 '';  3  Asp.  M.  C.  4— P.  C. 

On  a  dark  morning  before  daybreak  in  October, 
a  small  schooner  with  a  crew  of  only  four  men 
was  beating  up  into  the  outer  harbour  of  Holy- 
head when  she  was  run  into  from  behind  and 
sunk  by  a  large  ])addle-wheel  steamer  which  was 
entering  the  harbour  at  a  speed  of  between  ten 
and  eleven  knots.  To  recover  for  the  damage 
sustained  in  the  collision  a  cause  of  damage  was 
brought  by  the  owners  of  the  schooner  against 
the  steamer  : — Held,  first,  that  the  steamer  was 
to  blame  for  entering  the  harbour  at  too  great  a 
speed.     Ih. 

Held,  also,  that  under  the  circumstances  of  the 
case  the  exhibition  of  a  stern  light  was  not  obli- 
gatory on  the  schooner,  and  that  the  steamer  was 
alcne  to  blame  for  the  collision.     Ih. 

It  is  prima  facie  the  duty  of  an  overtaking 
ship  to  keep  out  of  the  waj'  of  a  ship  ahead  of 
her  ;  but  if  the  latter  ship  sees  another  approach- 
ing her  from  a  direction  where  her  lights  are  not 
visible,  and  which  vessel  she  had  reason  to  sup- 
pose does  not,  in  fact,  whether  keeping  a  good 
look-out  or  not,  see  her,  and  is  likely  to  come 
into  collision  with  her.  it  is  her  duty  to  give 
some  warning  to  the  (jvertaking  ship,  not  neces- 
sarily by  exhibiting  a  light,  but  by  some  signal, 


such  as  the  firing  of  a  gun,  the  shewing  a  light, 
or  otherwise,  which  will  indicate  her  where- 
abouts to  the  overtaking  ship,  and  call  the  atten- 
tion of  that  ship  to  the  danger  of  a  collision. 
The  Anqlo-Indian,  33  L.  T.  233  ;  23  W.  R.  882  ; 
3  Asp.  M.  C.  1— P.  C. 

Where  one  vessel  during  the  night  time  is 
overtaking  another  within  the  meaning  of 
article  17  of  18G3,  although  the  leading  vessel 
may  be  in  such  a  position  that  the  following 
vessel  cannot  see  the  regulation  lights  of  the 
leading  vessel,  the  latter  is  not  bound,  under 
ordinary  circumstances,  to  give  a  signal  or  shew 
a  light  to  the  following  vessel.  'The  Chanonry 
and  'The  Lercrinqtun,  42  L.  J.,  Adm.  58  ;  28  L.  T. 
284  ;  1  Asp.  M.  C.  569. 

A  vessel,  unless  there  is  ajipareut  danger,  is 
not  guilty  of  negligence  in  not  shewing  a  light . 
to  a  vessel  following  her.     The  City  of  Brooklyn, 

I  P.  D.  276  :  .34  L.  T.  932  ;  24  W.  R.  1056  ;  3 
Asp.  M.  C.  230— C.  A. 

Apart  from  the  regulations,  it  is  a  proper 
measure  for  a  ship  being  overtaken  at  night  to 
shew  a  light  to  the  overtaking  vessel.  The 
Hannah  Park  and  The  Lena,  14  L.  T.  675.  And 
see  2' he  John  Fenu-ick,  41  L.  J.,  Adm.  38  ;  L.  R. 
3  A.  &  E.  500  ;  26  L.  T.  322  ;  1  Asp.  M.  C.  249. 

Law  Subsequent  to  1880  —  Character  and 
Position  of  Stern  Light.]— Article  11  of  1884 
— which  directs  that  a  ship  being  overtaken  by 
another  shall  shew  from  her  stern  to  such  last- 
mentioned  ship  a  white  light,  or  a  flare-up  light 
— is  infringed  if  such  light  is  carried  in  any  way 
other  than  is  necessary  to  warn  overtaking 
vessels.  Where  therefore  such  light  is  so  placed 
or  carried  as  to  be  visible  over  part  of  the  area 
of  a  side-light  it  must  be  taken  that  there  is  a 
breach  of  article  11.  Tlie  Palinurv.<i,  57  L.  J., 
Adm.  21  ;  37  W.  R.  266— C.  A.  Affirming  13 
P.  D.  14  :  58  L.  T.  533  ;  36  W.  R.  768  ;  6  Asp. 
M.  C.  271  ;  but  see  lb.,  as  to  36  &  37  Vict.  c.  65, 
s.  17— C.  A. 

In  an  action  for  collision  it  appeared  that  one 
of  a  pair  of  ordinary  binnacle  lamps  in  the  plaiu- 
tifE's  vessel  was  temporarily  removed  from  its 
place  and  used  as  a  stern  light : — Held,  that  in 
the  absence  of  aflirmative  evidence  of  its  effi- 
ciency on  the  particular  occasion  it  could  not  be 
deemed  to  be  such  a  light  as  is  required  by  article 

II  of  1884.  The  Patrorlus.  13  P.  D.  54  ;  58  L.  T. 
774  ;  36  W.  R.  928  ;  6  Asp.  M.  C.  285. 

A  smack  with  her  trawl  down  had  a  globular 
white  light  exhibited  from  her  weather  cross- 
tree  partially  hidden  from  overtaking  vessels  by 
her  sails,  and  did  not  exhibit  any  other  white 
light  or  flare-up  to  an  overtaking  steamer  : — 
Held,  that  this  was  an  infringement  of  article  11 
of  1884.  The  Pacifie,  53  L.  J.,  Adm.  67  ;  9  P.  D. 
124  ;  51  L.  T.  127  ;  33  W.  R.  124  ;  5  Asp.M.  C.  263.  | 

Binnacle  Light  not  sufficient.] — The  pro- 
visions of  article  11  of  1880,  that  a  ship  being 
overtaken  by  another  shall  shew  from  her  stern 
a  light,  are  not  complied  with  where  the  only 
light  astern  is  the  binnacle  liuht  in  the  binnack;. 
'The  Breudalhane,  7  P.  D.  186  ;  46  L.  T.  204;  4 
Asp.  M.  0.  505. 

Fixed  Stern  Light.] — The  "D.,"  in  tow  of  a 

steam-tug,  was  exhiljiting  from  her  stern  a  fixed 
bright  light,  when  she  was  run  into  by  the  "  S.," 
which  was  overtaking  her.  There  were  a  great 
many  vessels  in  ihe  vicinity,  some  of  which  had 
overtaken  and  passed  the  '■  D.,"  and  others  were 
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overtaking  her  : — Held,  that  in  these  circum- 
stances it  was  not  an  infringement  of  the  regula- 
tions of  1884  to  carry  a  fixed  stern  lisjht.  The 
Stuhcshy,  59  L.  J.,  Adm.  72  ;  15  P.  D."  166  ;  63 
L.  T.  115  ;  39  W.  R.  80  ;  6  Asp.  M.  C.  532. 

The  stern  light  is  (1880)  not  required  to  be 
fixed.     See  The  Breadalhane,  infra,  col.  807. 

It  is  a  breach  of  article  11  (of  1884)  to  carry 
the  stern  light  fixed.     The  Imhro,  infra. 

How  long  to  be  Exhibited.] — A  smack  being 
overtaken  by  a  steamship  shewed  a  stern  light 
until  risk  of  collision  had  apparently  determined. 
The  steamship  then  altered  her  helm  and  a 
collision  followed  : — Held,  that  the  smack  was 
not  in  fault.  The  Reiher.  45  L.  T.  767  ;  4  Asp. 
M.  C.  47S  (overruled  in  The  Main,  infra). 

The  stern  light  must  be  shewn  not  once  and  for 
a  short  time  only,  but  from  time  to  time  while 
the  ship  is  ••  Vjeing  overtalcen"  within  the  meaning 
of  the  article.  The  Esuequihu.  57  L.  J.,  Adm.  29  ; 
13  P.  D.  51  ;  58  L.  T.  596  ;  6  Asp.  M.  C.  276. 

One  exhiiaition  of  a  flare-up  light  by  a  vessel 
which  is  being  overtaken  by  another  is  not  a 
sufBcient  compliance  with  article  11  of  1884,  but 
the  light  should  be  exhibited  from  time  to  time 
so  long  as  there  continues  to  be  an  overtaking 
vessel.  The  Enxci/ulbu,  supra,  approved.  'The 
Jimset  Hound,  6  R.  764  ;  71  L.  T.  12  ;  7  Asp. 
M.  C.  467— C.  A. 

rJ-  Overtaking  Ship,  what  is.] — An  overtaking 
"*  vessel  withiu  the  meaning  of  article  IJ  is  one 
which  is  approaching  another  from  aft,  and  is 
more  tlian  twi)  points  abaft  the  beam  of  the  fore- 
most ship.  The  Imhro,  58  L.  J.,  Adm.  49  ;  14 
I'.  D.  73  ;  60  L.  T.  936  ;  37  W.  R.  559  ;  6  Asp. 
M.  ('.  392. 

Where  one  of  two  ships  is  abaft  the  beam  of  the 
oiher  in  such  a  position  that  tlie  hinder  ship 
cannot  sec  the  sidelights  of  the  leading  ship,  and 
the  former  is  going  at  a  greater  speed  tlian  the 
Litter,  and  getting  nearer  to  her,  the  latter  is  a 
*  ship  which  isbeingovertaken  by  another"  within 
the  meaning  of  article  11  of  1884,  even  though  the 
liinder  ship  broadens  on  her  quaiter  •  and  she  is 
in  such  circumstances  bound  toshe^v  a  stern  light 
in  sutficieiit  time  to  enable  the  other,  by  the 
exercise  of  reasonable  precautions,  to  avoid  risk  of 
collision.  The  Main.  55  L.  J.,  Adm.  70  ;  1 1  P.  I). 
132  :  55  L.  T.  15  ;  34  W.  R.  678  ;  6  Asp.  M.  C.37 
— C.  A. 

AuTicLi-:  11. 

Ridinq  Liiiht ;  enri  enjnutrliiiq  icith  Artiele  8  of 
1880  and  1884. 

Ship  ashore  in  Fairway.] — A  sliip  asliore  in  a 
fairw.iv  iiiii->l  cxliiliit  a  liirlit  to  wain  other  siiips. 
The  Ji'idiLstrie,  M  L.  .J.,  Adm.  26  ;  L.  R.  3  A.  ^t  K. 
;i03;  21  L.  T.  416  ;  19  \V.  R.  728  ;  1  Asp.  M.  C. 
17;  A'idxon  v.  Mr  Arthur,  5  Ct.  of  fciess.  Cas. 
(4th  ser.)  936. 

Ship  Dredging  with  Anchor.] — ,\  ship  dropping 
np  with  the  tidi;  stem  foKjino^t  is  not  at  anchor 
"vithin  tlie  Thames  rules.  'J'hr  Indimi  Chief, 
68  L.  J.  Adm..  25  ;  14  P.  D.  21  ;  (JU  L.  'J'.  240  ;  6 
Asp.  M.  C.  362. 

Eiding  Lights  in  Mersey  Sea  Channels.] — 
Vessels  at  amlior  in  tlic  sea  appiDa'-Jies  to  the 
iUver  Jlersey  are  required  by  37  iV:  38  Vict.  c.  52, 
1. 1,  to  exhibit  a  white  light  at  themainormizzen 
ma.st  in  aiMition  to  the  white  light  prescribed  by 
25  ic  26  Vict.  c.  63,  schcd.,  Table  C,  article  7,  and 


a  vessel  omitting  to  exhibit  such  additional 
light  will,  where  the  omission  may  have  caused 
or  contributed  to  a  collision,  be  held  to  blame 
under  36  cSc  37  Vict.  c.  85,  s.  17.  The  Ladq 
Downshire,  48  L.  J.  Adm.  41  ;  4  P.  D.  26  ;  39 
L.  T.  236  ;  27  W.  R.  648  ;  4  Asp.  M.  C.  28. 

Ship  at  anchor  with  Side  Lights  up — Thames 

Rules.]— See  ThcWecja,  infra,  col.  835. 

Ship  riding  to  her  Chains — Anchor  unshackled.] 

— See  The  Faedrelandct,  supra,  col.  793. 


Article  12. 

Flare;  new. 

Old  Law.] — For  the  old  law  as  to  flare,  see  The 
Merchant  Prince,  54  L.  J.,  Adm.  79  ;  10  P.  D, 
139  ;  53  L.  T.  914  :  34  W.  R.  231  ;  5  Asp.  M.  C. 
520;  Tlie  John  Fcnwick,  41  L.  J.,  Adm.  .38; 
L.  R.  3  A.  &.  E.  500  ;  26  L.  T.  322  ;  1  Asp.  M.  C. 
249. 

Arttcle  13. 

Men-of-Wiir\i  Liqhfss;  cor  responding  with 

Article  26  -;/■  1^80  and  1SS4. 

The  Regulations  and  Government  Ships.] — 
Although  the  rctrulaticms  are  not,  under  the 
merchant  ahipping  acts,  binding  on  her 
majesty's  ships,  if  the  latter  submit  to  the  juris- 
diction the  question  of  negligence  will  be  tried 
bv  the  regulations.  II.M.S.  Topaze,  10  L.  T. 
6.59  ;  12  W.  R.  923  ;  H.M.S.  Supply,  12  L.  T. 
799. 

Foreign  Ships  ofWar.] — The  Lord  Byron, 

cited,  Maude   A:  Pollock  on  Shipping  (4th   ed.), 
607,  n. 


Article  14. 
Steamshij)  under  Sail ;  new. 

Article  15. 

Fog  Signals ;  correspondinii  a)ith  Article  12  of 
1881)  and  1884. 

Sailing  Vessel  in  Stays— Fog-horn.] — Where? 

a  sailiiiL!'  vessel  is  tacldriLr  in  a  fug.  slie  is  not 
relieved  during  tiie  iiiaiiicuvre  from  giving  the 
sigiuils  prescribeil  by  article  12  of  1884,  and  it  is 
her  duty  until  she  gels  the  wind  on  to  the  side 
other  than  that  on  which  she  had  had  it  to  treat 
iierself  as  still  on  the  .same  tack  on  wliich  slie 
was  when  she  began  to  go  about  and  to  make 
the  ])rescril)ed  signal,  and  only  to  cliangc  that 
signal  when  she  gets  the  wind  on  th(;  other  side. 
The  Conxfantia,  62  L.  T.  23(i  ;  38  W.  R.  272  ;  6 
Asp.  M.  C.  478. 

Mechanical  Fog-horn.] — ,\  barque  jirovidcd 
oidy  with  a  mouth  fog-horn  came  into  coUisioii 
during  a  fog  with  a  steamsiiii).  Tiie  fog-horn 
was  duly  sounded  before  the  collision,  and  was 
heard  by  those  on  Ijoard  the  steamship, and  those 
on  board  the  steamshi|)  neglected  for  some  time 
after  they  heard  tlu;  I'og-horn  to  sto])  or  reverse 
the  engines.  Tiie  steamshi|)  was  lield  to  Idame. 
The  barque  w.as  held  'o  be  deemed  in  fault  for 
not  using  a  fog-horn  to  besoun<led  by  mechanical 
means,  as  required  by  article  12  of  1880.  The 
ciicumstance  (hat  tiie  baniue  left  the  port  a  few 
days  before  the  regidations  came  into  force  was 
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held  not  to  nfFord  any  valid  excuse  for  the  neglect 
of  those  in  charge  of  her  to  furnish  her  with  a 
fog-horn  to  be  sounded  by  mechanical  means. 
T/te  Lor,'  liird,  6  P.  D.  80  ;  44  L.  T.  650  ;  4  Asp. 
M.  C.  427.  See  also  The  PoimylvaJiia  and  Thr 
Stmmxhip  Wrufpluilia,  infra. 

Accident  to  Mechanical  Fog-horn.]— Wlicre 
the  mechanical  fog-liorn  cf  a  sailing  ship  breaks 
down,  and  a  mouth-horn  is  made  use  of  in  its 
place,  the  departure  from  the  regulations  is 
necessary,  and  the  vessel  is  not  to  blame.  The 
Chilian,  45  L.  T.  623  ;  4  Asp.  M.  C.  478. 

Fog-bank— Ship  concealed  in.] — In  the  neigh- 
bouihood  of  a  fog-bank  in  which  other  ships  may 
be  hidden,  it  is  the  duty  of  a  vessel  to  sound  her 
fog-horn,  though  not  in  the  fog  herself.  'Jhe 
Milane.«e,  45  L.  T.  151  ;  4  Asp.  M.  C.  218,  438— 
H.  L.  (E).  The  N.  Stnniq,  [1892]  P.  105  ;  67 
L.  T.  2'jy  ;  7  Asp.  M.  C.  194,  infra,  col.  801. 

Vessel  at  Anchor— Bell.]— A  vessel  at  anchor 
in  the  Mersey  held  in  fault  for  a  collision  with 
a  ferry  steamship  in  a  fog,  caused  by  her  not 
ringing  her  bell.  Tlie  JSorth  Anwrlcanand  The 
Wild  m>se,  14  L.  T.  68. 

Thames  Barge  in  Fault  for  not  ringing  Bell.] 

— See  'J'he  Hive  Bell,  infra,  col.  835. 

Old  Law.]— Apart  from  the  regulations,  it  is 
the  duty  of  a  ship  in  a  fog  to  sound  her  fog-horn. 
The  C'urron,  1  Spinks,  91. 

Article  16. 
Speed  in  Fogs ;  eorrespond'inq  with  Article  13  <)/ 
1880  and  1884. 
Whistle  heard  ahead  —  Duty  of  Steamer  — 
Speed.] — A  steamship,  the  "  D.,"  in  a  dense  fog  off 
Ushant,  proceeding  at  slow  speed,  heard  a  whistle 
about  three  points  on  her  starboard  bow  ;  the 
whistle  was  repeated  several  times  and  answered 
l)y  the  "  D."  In  about  a  quarter  of  an  hour  from 
the  first  sound  of  tlie  whistle  the  steamship  '•£." 
appeared  about  a  length  from  the  ■'  D."  crossing 
ti  om  starboard  to  port.  The  engines  of  the  "  D." 
were  reversed  full  speed,  but  a  collision  occurred. 
The  court  having  held  both  ships  to  blame,  the 
owners  of  the  ''  D."  appealed  :— Held,  by  the 
court  of  appeal,  that  the  "  D."  was  also  to 
blame,  for  she  should  have  been  brought  to  as 
complete  a  standstill  as  possible,  without  getting 
out  of  command,  at  an  early  period  after  the  first 
sound  of  the  whistle,  and  should  have  also 
stopped  and  reveiscd  sooner.  Tlie  Bordogiie, 
54  L.  J.,  Adm.  29  ;  10  P.  D.  6  ;  51  L.  T.  650  ; 
33  W.  II.  360  ;  5  Asp.  M.  C.  328— C.  A. 

Where  two  steamships,  invisible  to  each  other 
by  reason  of  a  thick  fog,  find  themselves  gradu- 
ally approaching  each  other  until  they  are  within 
a  few  ships'  length  of  each  other,  each  of  them 
ought  at  once  to  stop  and  reverse  her  engines  in 
compliance  with  article  18  (of  1884),  unless  the 
whistle  of  the  other  clearly  indicates  that  she  is 
upon  such  a  course  that  she  will  pass  clear  with- 
out involving  risk  of  collision,  or  unless  ihere 
are  circumstances  which  make  it  impossible  or 
dangerous  to  stop  and  reverse  the  engines.  The 
(Ho,  14  App.  Cas.  670  ;  62  L.  T.  1  ;  6  Asp.  M.  C. 
479— H.  L.  (E.) 

And  see  further  as  to  the  duty  of  steamships  in 
fog,  article  23,  post,  cols.  816,  seq. 

A  collision  happened  between  the  steamship 
"  I."  and  the  barque  "  Z."  in  a  fog.     It  was  proved 


that  the  "  I."  had  reduced  her  speed  so  far  as  w.".s 
possible  without  stopping  her  way  altogether  : — 
Held,  that  she  had  not  infringed  article  13  of  ]  880. 
The  Zadok,  53  L.  J.,  Adm.  72  ;  9  P.  D.  114  ;  50 
L.  T.  695  ;  32  W.  K.  1003  ;  5  Asp.  M.  C.  252. 

It  is  the  duty  of  those  who  have  charge  of  a 
steamship  in  motion  during  a  dense  fog  on  first 
hearing  the  wliistle  of  a  steamship  in  such  close 
proxiniity  to  them  that  risk  of  collision  between 
the  two  Vessels  is  involved,  to  bring  their  vessel 
immediately  to  a  standstill  on  the  water,  and 
not  execute  any  manoeuvre  with  their  helm  until 
they  have  definitely  ascertained  the  position  and 
course  of  the  other  ship.  The  Kirhy  Hall,  52 
L.  J.,  Adm.  31  ;  8  P.  D.  71  ;  48  L.  T.  797  ;  31 
W.  E.  658  ;  5  Asp.  M.  C.  90. 

If  an  orticer  in  charge  of  a  vessel  in  a  fog  hears 
a  wliistle  ahead,  he  must  act  sooner  than  if  it  is 
heard  from  any  other  quarter,  and  on  the  proba- 
bility that  the  vessel  which  is  sounding  the 
whistle  is  coming  towards  him — Per  Lord  Esher, 
M.R.  The  Ebor,  11  P.  D.  25  ;  54  L.  T.  200  ;  34 
W.  R.  448  ;  5  Asp.  M.  C.  560. 

A  steamship,  navigating  in  a  fog  at  a  moderate 
speed,  hearing  a  whistle  sounded  many  times, 
indicating  that  a  steamer  was  approaching  her, 
and  had  come  very  near  to  her,  so  near  that  if 
the  vessels  had  then  been  stopped  they  would 
have  been  within  hailing  distance,  is  bound, 
under  the  Kith  article,  not  only  to  stop  the 
motion  of  her  engines,  but  to  reverse  them,  so  a> 
to  stop  the  motion  of  the  vessel,  and  ought  not 
to  wait  until  the  vessels  sight  each  other,  when 
such  a  manoeuvre  may  be  too  late.  The  Fra/ih- 
land  and  The  Kestrel,  Morton  v.  Ifutchinson,  '.) 
Moore,  P.  C.  (N.S.)  365  ;  L.  U.  4  P.  C.  529  ;  27 
L.  T.  633  ;  1  Asp.  M.  C.  489. 

In  a  dense  fog  it  is  the  duty  of  a  steam  vessel 
to  anchor  as  soon  as  circumstances  will  permit. 
The  Otter,  L.  R.  4  A.  &  E.  203  ;  30  L.  T.  43  : 
22  W.  R.  557.  The  Girolaino,  3  Hag.  Adm.  169. 
A  steam  vessel  proceeding,  though  at  a  mode- 
rate speed,  under  steam,  in  a  dense  fog,  after  she 
had  reached  a  proper  anchorage-ground  : — Held, 
to  blame  for  so  doing.     I  h. 

Where  an  officer  in  charge  of  a  steamship  in  a 
dense  fog  hears  a  whistle  apparently  two  or  three 
points  on  the  bow,  but  cannot  be  sure  of  the 
bearing  within  a  point  or  two,  and  does  not  know 
the  heading  of  the  vessel  whistling,  it  is  his  duty 
to  diminish  the  speed  of  his  vessel  to  the  utmost 
to  give  him  time  to  ascertain  the  manoeuvres  of 
the  other  vessel,  and  for  that  purpose  he  must 
either  reduce  the  speed  until  the  engines  are 
only  just  moving,  or  he  must  stop  them,  but  he 
need  not  necessarily  continue  to  keep  them 
stopped,  but  only  suflieiently  to  diminish  his 
way,  and  when  he  is  beginning  to  lose  steerage 
way,  then,  and  only  then,  may  put  them  on 
again,  but  as  slowly  as  is  possible.  The  fact  of 
a  steam-whistle  alleged  to  have  been  blown  in  a 
fog  not  being  heard  by  those  on  approaching 
ship  is  not  necessarily  proof  that  there  was  a 
bad  look-out  on  the  apiiroaching  ship,  as  the 
direction  in  which  and  the  distance  from  which 
the  sound  would  be  heard  is  unceitain.  The 
Rosetta,  59  L.  T.  342  ;  6  Asp.  M.  C.  310. 

A  sailing  vessel  in  tow  of  a  tug  and  a  steam- 
ship were  approaching  one  another  in  a  fog. 
The  captain  of  the  steamship  heard  a  whistle 
five  points  on  his  starboard  bow,  and  two  minutes 
later  he  heard  a  second  whistle  which  he  con- 
sidered to  be  broader  on  his  starboard  bow  and 
still  a  considerable  distance  oif.  He  kept  on, 
and  after  that  heard  another  whistle  more  ahead, 
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whereupon  he  stopped  and  reversed  his  engines, 
and  gave  three  blasts.  He  then  saw  the  other 
vessels  about  a  hundred  yards  oif.  and  a  collision 
took  place,  and  the  sailing  vessel  sank.  Jeune, 
P.,  decided  that  the  sailing  vessel  alone  was  to 
blame  : — Held,  applying  the  rule  laid  down  by 
the  house  of  lords  in  Tfw  Ceto  (14  App.  Cas. 
<)70),  that  the  captain  of  the  steamship  ought  to 
have  stopped  on  hearing  the  second  whistle,  inas- 
much as  he  had  failed  to  prove  (the  burden  of 
proof  being  on  him)  that  there  were  indications 
of  such  a  kind  as  would  lead  a  seaman  of  reason- 
able care  and  skill  to  the  conclusion  that  the 
vessels  would  pass  well  clear  of  one  another 
without  danger  of  collision,  and  that,  under  the 
■circumstances,  both  vessels  were  to  blame.  The 
Knarwdter,  G3  L.  J.,  Adm.  05  ;  6  R.  784 — C.A. 

Duty  of  Steamer  before   entering  Fog.] — A 

collision  occurred  between  a  steamer  and  a 
sailing  vessel,  about  five  to  sis  miles  S.W.  of  the 
Longships  in  the  English  Channel.  Immediately 
before  the  collision  the  steamer  was  proceeding 
S.W.  b.  S.  at  the  rate  of  eight  or  nine  knots,  and 
approaching  a  bank  of  fog,  in  which  the  sailing 
ship  was,  but  did  not  sound  her  whistle,  or 
reduce  her  speed.  The  sailing  vessel  (a  barque) 
was  heading  N.N.W.  with  a  moderate  south- 
easterly breeze  of  between  three  and  four,  and, 
under  all  plain  sail,  except  her  mainsail,  spanker 
and  light  sails,  was  making  about  four  knots  an 
hour.  In  an  action  of  damage  by  collision  : — 
Held,  that  the  steamer  was  to  blame  for  exces- 
••sive  speed,  and  that,  thougli  it  was  not  an 
infraction  of  the  terms  of  articles  12  (a),  13,  of 
1884,  she  ought,  as  a  matter  of  precaution,  to 
liave  whistled  on  approaclting  the  fog,  and  also 
to  have  reduced  her  speed  : — Held,  also,  that  the 
sailing  vessel  had  not  infringed  article  13,  as, 
considering  the  localitj',  she  was  not  proceeding 
at  a  rate  of  speed  beyond  what  was  necessary  to 
keep  her  well  under  command.  21ic  N.  Sfro?>f!, 
[1892]  P.  105  ;   67  L.  T.  2'J9  ;  7  Asp.  M.  C.  lO'l. 

Alteration  of  Helm.] — Where  those  in  charge 
<if  a  steamship  in  a  dense  fog  hear  the  whistle  of 
another  steamship  on  either  bow,  but  not  so 
it>i'oad  that  they  may  reasonably  infer  that  she 
M-ill  clear  their  vessel,  they  ought  not  to 
manoeuvre  with  the  helm  before  seeing  the  other 
vessel.     Ih. 

The  plaintiffs'  vessel,  wliile  proceeding  in  a 
<lense  fug,  heard  the  whistle  of  the  defendants' 
vessel  alx>ut  three  and  a  half  points  on  her  star- 
board bow,  and  thereupon  starboarded  her  helm. 
A  collision,  however,  occurred,  as  the  ('ef  ^ndants' 
vessel  struck  her  on  her  starboaid  (piartcr  : — 
Held,  that,  under  the  circumstances,  the  plain- 
tiff.**'  vessel  was  not  to  Ijlamc  for  starboarding 
licr  helm.  There  is  no  general  rule  that  a  vessel 
when  proceeding  in  a  fog  is  not  entitled  to  act 
with  her  helm,  but  that  each  case  must  depend 
upon  tlie  s|)ecial  circumstances,  yfi/^  Vindoinorri, 
14  P.  1>.  172  ;  38  W.  11.  G'J— C.  A.  And  sec  The 
Kivhy  Hall,  supra. 

"Moderate  Speed " — Steamship.] — The  officer 
in  chaige  of  a  stiMitier  on  lii:,iring  a  wliistle 
alino.-,t  right  .ahead  slmuld  leduce  Iicr  speed  to  as 
I'lw  a  rate  as  possilile,  only  keeping  her  under 
■'iinmand  :  by(j7nitting  to  (lo  so  he  had  not  gone 
'  a  "moderate"  speed  within  the  meaning  of 
tide  13  of  1880.  The  Dtirdnffun,  supra,  col. 
■  'I'.i,  commented  on — per  Lord  Esiier,  JI.ll.  The 
J^hor,  supra,  col.  800. 
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"  Moderate  speed  "  in  a  river  of  narrow  channel 
means  that  a  vessel  shall  be  brought  neai  ly  to  a 
standstill,  whether  the  whistle  or  foghorn  of 
another  vessel  is  heard  or  not ;  but  in  the  open 
sea  the  article  need  not  bo  so  stricily  construed, 
unless  a  whistle  or  foghorn  is  heard — per  Brett, 
M.R.     21in  Donlugnc,  su]na. 

A  collision  happened  between  the  steamship 
"  I."  and  tlic  barge  "  Z."  in  a  fog.  It  was  proved 
that  the  "  Z."  was  proceeding  at  more  than  four 
knots  an  hour  : — Held,  an  infringement  of  article 
13  of  ISSO,  for  the  term  "moderate  speed" 
means  that  a  vessel  is  to  reduce  her  speed  so 
far  as  she  can  consistently  with  keeping  steerage 
wav.  The.  Zadok,  .53  L.  J.,  Adm.  72  ;  9  P.  D.  1 14  ; 
50  L.  T.  (;y5  :  32  W.  P.  1003  ;  5  Asp.  M.  C.  252. 

A  steamship  going  twelve  and  a  half    knots  ' 
during   fog   in    mid-ocean    held  in    fault.      Tlte 
Euvopa,  14  Jur.  G27. 

If  a  steamer  in  a  fog  cannot  reduce  her  speed 
sufficiently  to  comply  with  article  13  of  1884  with- 
out occasionally  stopping  her  engines,  it  is  the 
duty  of  those  in  charge  of  her  to  stop  them. 
The  Resolution,  GO  L.  T.  430  ;  6  Asp.  M.  C.  363. 
Cf.  The  Mosctta,  59  L.  T.  342  ;  6  Asp.  M.  0.  310. 

A  steamer  going  at  the  rate  of  seven  knots  an 
hour  ran  into  a  barque.  The  collision  occurred 
in  the  Atlantic  Ocean,  in  the  direct  line  to  New 
York,  about  200  miles  to  the  east  of  Sandy  Hook. 
There  was  at  the  time  a  thick  fog,  and  the  barque 
was  not  seen  till  within  a  ship's  length  of  the 
steamer.  The  barque,  though  hove-to,  was 
making  headway  at  the  rate  of  about  a  mile 
an  hour.  A  bell  was  frequently  sounded  on 
board  the  barque,  but  no  foghorn  was  used  : — 
Held,  that  the  steamer  was  alone  to  blame  for 
the  collision,  because  she  was  going  at  air  im- 
proper rate  of  speed,  and  because  wrong  and 
contradictory  orders  were  given  after  the  barque 
was  sighted.  The  Pennsylvania,  23  L.  T.  5.5 — 
P.  C. 

The  rate  of  speed  proper  for  a  steamer  must 
depend  on  circumstances,  but  in  a  thick  fog  and 
at  a  part  of  the  ocean  where  frequently  a  great 
number  of  vessels  are  congregated,  seven  knots 
an  hour  is  too  great.     Ih. 

The  barque  was  wrong  in  not  using  a  foghorn 
as  required  by  the  admiralty  regulations  ;  but 
thougli  a  foghorn  would  have  been  heard  further 
than  a  bell,  yet  the  neglect  to  use  a  foghorn 
was  not  the  cause  of  the  vessels  coming  into  the 
position  which  caused  the  collision.     Ih. 

When  a  steamship  bound  to  the  westward  in 
the  English  Channel,  when  off  the  Caskets,  and 
ten  miles  therefrom,  was  running  at  a  speed  of 
eight  or  nine  knots  an  hour  in  a  dense  fog  : — 
Held,  that  the  rate  of  speed  was  unlawful.  The 
M'esfphalia  (^Steamshij)'),  24  L.  T.  75  ;  1  Asp. 
M.  0.  12. 

A  steamer  in  a  dense  fog  is  bound  to  go  as 
slow  as  it  is  possible  for  her  to  go  aiul  maintain 
stcciage  way.     Ih. 

In  the  locality  mentioned  the  omission  of  a 
.sailing  vessel  in  a  dense  fog  to  sound  her  fog- 
horn until  she  heard  tlic  wliistle  of  a  steamer 
quite  near,  was  great  neglect  on  her  part.  The 
liorn  should  be  continually  sounded  from  the 
moment  fog  sets  in.     Ih. 

Pour  to  live  knots  an  liour  is  not  a  moderate 
speed  for  a  steamer  in  a  tiiick  fog  in  the  Paltic 
t  wenty-five  miles  east  of  (iothland.  The  J/i/r/nii 
Charia,  25  L.  T.  512;  1  Asp.  M.  C.  193— P.  C. 

What  is  moderate  speed  depends  upon  the 
circumstances  of  each  case.  The  ZadnU,  supra. 
tS.  P.,  The  Ettropa,  14  Jur.  G27.     The  JJordeyne, 
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supra.  The  Bli/sia,  infra.  The  Ebor,  supra. 
The  Cit)j  of  Bv'iwlthin,  1  P.  D.  27G  ;  U  L.  T. 
<)32  ;  2-t  W.  R.  1056  ;  3  Asp.  M.  C.  230— C.  A. 
The  Old  and  The  Ariadne,  9  Ct.  of  Scss.  Cas. 
(4th  ser.)  118. 

Apart  from  the  rcc^ulations,  cxcepsive  speed  in 
fng  is  negligence.  'The  Juliet  Urttkine,  6  Not.  of 
Cas.  633.    The  Lord  Saumarez,  6  Not.  of  Cas.  600 

Sailing    Ship.] — What  is   a   "  moderate 

speed  "  for  a  sailing  ship  in  a  fog  depends  on  the 
place  where  the  ship  happens  to  be  and  her 
handiness,  and  is  not  necessarily  proportioned  to 
or  less  than  the  maximum  speed  she  can  make 
under  the  circumstances.  A  speed  of  about  five 
knots  in  the  case  of  a  sailing  ship  out  in  the 
Atlantic  Ocean  is  a  "moderate  speed,"  and,  in 
compliance  with  this  rule,  the  sailing  ship  being 
at  the  time  under  all  plain  sail,  and  going  as  fast 
as  she  can  with  tlie  wind  on  her  quarter.  The 
Mysia,  46  L.  T.  840  ;  4  Asp.  M.  C.  540— C.  A. 

When  a  ship  in  tow  of  a  steam-tug  and  in 
charge  of  a  duly  licensed  pilot  who  has  the 
control  of  both  vessels,  is  navigating  a  river  in  a 
fog  so  dense  that  the  banks  of  the  river  cannot 
be  seen,  and  those  on  board  the  tug  and  ship 
in  tow  do  not  know  in  what  direction  they  are 
going,  it  is  negligence  on  the  part  of  both  vessels 
to  proceed.  Smith  v.  St.  Lawrence  Tow-hoat  Co., 
]>.  E.  5  P.  C.  308  ;  28  L.  T.  885  ;  21  W.  K.  569  ; 
2  Asp.  M.  C.  41. 

A  barque  with  nearly  all  sail  set,  going  five 
knots  in  a  f  recjuented  part  of  the  English  Channel 
in  a  fog.  held  in  fault  under  article  13  of  1884. 
See,  per  Hannen,  P.,  as  to  the  duty  of  a  sailing  ship 
in  fogs.  The  Zadoh,  53  L.  J.,  Adm.  72  ;  9  P.  D. 
114  ;  50  L.  T.  G95  ;  32  W.  E.  1003  ;  5  Asp.  M.  C. 
252. 

A  sailing  ship  carrying  a  press  of  sail  on  a 
foggy  night : — Held,  not  in  fault  for  the  collision, 
which  was  said  to  be  inevitable  accident.  The 
Ebenezer,  2  W.  Eob.  206. 

A  sailing  ship  in  a  fog  must  go  at  a  speed  at 
which  it  will  be  possible  to  avoid  another  ship 
when  seen.  Sailing  ships  under  a  press  of  sail 
in  a  fog  held  not  in  fault.  The  Itinerant,  2 
W.  Eob.  236. 

A  schooner  under  all  plain  sail  in  the  Bristol 
Channel  held  in  fault  for  not  going  at  a  moderate 
speed  in  fog.  The  Beta,  9  P.  D.  134  ;  51  L.  T. 
154  ;  33  W.  R.  190  ;  5  Asp.  M.  C  276.  S.  P., 
The  Virgil,  2  W.  Rob.  201. 

Excessive    Speed — Inevitable    Accident.] — A 

vessel  going  too  fast  in  fog  cannot  sustain  the 
defence  of  inevitable  accident.  The  Euro])a, 
14  Jur.  627.  S.  P.,  The  Juliet  Ershine,  6  Not.  of 
Cas.  633.  And  see  The  Smyrna,  2  Moore,  P.  C. 
(N.S.)  447  ;  10  Jur.  (N.s.)  977  ;  11  L,  T.  74. 
The  Mar2wsia,  8  Moore,  P.  C.  (n.s.)  468  ;  L.  R.  4 
P.  C.  212  ;  26  L.  T.  333  ;  1  Asp.  M.  C.  261. 

Ferry-boat  running  in  Fog.] — A  ferry  steam- 
ship has  no  right  to  get  under  way  in  thick 
weather  when  she  can  do  so  only  with  risk  to 
other  ships.  The  North  American  and,  The 
Wild  lio.^e,  14  L.  T.  68,  547.  S.  P.,  The  Perth, 
3  Hag.  Adm.  414.     The  Victoria,  3  W.  Rob.  49. 

Knowledge   of    Vessels   in    Track.] — A 

steam  ferry-boat  started  in  a  dense  fog  to  cross 
a  navigable  river,  those  in  charge  of  her  having 
been  informed  that  vessels  were  anchored  in  or 
near  her  track.  The  ferry-boat,  altliough  navi- 
gated with  all  ordinary  care,  ran  into  and 
damaged   a  ship   at    anchor  : — Held,   that  the 


ferry-boat  was  to  blanip.  The  Z-ann/xJure,  T..  R. 
4  A.  &  E.  198  ;  29  L.  T.  927  ;  2  Asp.  M.  C.  202. 

Speed  when  passing  through  Fishing  Grounds,  ] , 

— A  sailing  ship  going  six  and  a  halt'  kinits  over 
fishing  ground  on  a  very  dark  night  licld  in  faullr 
for  collision  with  a  trawler.  The  l^ej/jjcrell,. 
Swabey,  12. 

Running  through  Roadstsad.]— A  vessel  is- 
not  justified  in  running  through  a  crowded 
roadstead  in  thick  fog.  See  The  Victorl/i,  S- 
W.  Eob.  49  ;  The  Geor/je,  4  Not.  of  Cas.  161  ;. 
The  Lochliho,  7  Moore,  P.  C.  427. 

In  Thames— Dredging  with  Anchor  in  Fog.] — 
See  The  Agiiadillana,  60  L.  T.  897  ;  6  Asp.  M.  C. 
390. 

Speed  of  Mail  Ships.] — It  is  no  excuse  for 
excessive  speed  that  the  ship  was  carrying  mails. 
The  Vifid,  Cliurchward  v.  Palmer,  10  Moore,. 
P.  C.  472  ;  4  W.  R.  755  ;  in  court  below,  Swabey,  88.. 

As  to  Speed  generally.] — See  2.  Negligexce... 
ii.  Speed,  supra,  col.  690. 


Article  17. 

Steering   and   Sailing   Pules;    Sailing    ShijJfi  t 
eorresj)onding  with  Article  14  of  1880  and  1884. 

Old  Rule  as  to  close-hauled  and  free  Ship — 
Port  and  Starboard  Tack.] — By  the  law  maritimCr 
a  vessel  sailing  free,  or  a  steamship,  is  bound  to- 
give  way  to  a  vessel  close-hauled  ;  the  vessel i 
close-hauled  is  not  bound  to  alter  her  course,  but 
at  night  is  bound  to  exhibit  a  sufficient  light  ini 
time  to  enable  tlie  other  to  avoid  collision.  The 
Saxonia,  Lush.  410  ;  15  Moore,  P.  C.  262  ;  31 
L.  J.,  Adm.  201  ;  8  Jur.  (N.s.)  315  ;  6  L.  T.  6  r 
10  W.  R.  431. 

If  a  vessel  at  sea  is  going  close-hauled  to  the- 
wind,  and  another  meeting  her  is  going  free,  the- 
rule  of  the  sea  is  for  tiie  latter  vessel  to  go  to  lee- 
ward ;  and  although  such  vessel  may  either  go- 
to leeward  or  windward  as  she  best  can,  yet  slie 
ought,  as  a  general  rule,  to  suppose  that  the 
vessel  going  to  windward  will  keep  her  position.. 
Handagside  v.  Wilson,  3  Car.  &  P.  528. 

The  rule  of  the  river  is,  that  if  a  light  vessel  is-, 
going  free,  and  a  loaded  vessel  is  running  close- 
hauled  to  the  wind,  it  is  the  duty  of  the  loaded 
vessel  to  keep  her  course,  and  of  the  vessel  going 
free  to  bear  away.  Sills  v.  Brown,  9  Car.  &  P. 
601. 

The  general  rule  of  navigation  where  two- 
vessels  are  close-hauled  and  nearing  one  another.,, 
is  that  the  one  on  the  port  tack  shoidd  give  way, 
and  the  one  on  the  starboard  taek  keep  her  lulf  ;. 
but  this  rule  will  not  excuse  the  vessel  on  the 
starboard  tack  not  taking  other  measures  to- 
prevent  a  collision  if  circumstances  render  them, 
necessary.     The  Lady  Anne,  15  Jur.  18. 

A  barque  held  solely  to  blame  for  causing  a. 
collision  ofl:  the  Lizard  for  not  giving  way  upoa 
a  dark  night  to  a  small  schooner,  close-hauled  to- 
the  wind  on  the  starboard  tack  under  close-reefed 
sails.  The  Fortune,  Machay  v.  Roberts,  9  Moore,. 
P.  C.  357.     S.  P.,  The  Gazelle,  5  Not.  of  Cas.  101. 

When  two  vessels  are  approaching  each  oilier,, 
nearly  on  the  same  course,  and  both  have  the 
wind  free,  each  vessel  is  bound  to  jjort  her  helm 
and  run  to  starboard  of  the  other  ;  but  when  one 
vessel  is  close-haulctl  tlie  ship  that  has  the  wind 
free  is  bound  to  make  wav  for  the  close-hauled 
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ship.  T7ie  Chancellor.  Williams  v.  Gntch,  14 
Moore,  P.  C.  202  ;  4  L.'  T.  627. 

A  ship  with  the  wind  on  the  port  beam  held 
in  fault  for  a  collision  with  another  on  the  star- 
board tack  close-hauled  (1S3G).  The  Chester, 
3  Hag.  Adin.  316. 

Semble.  under  the  old  rule  of  seamen  a  vessel 
on  the  port  tack,  whether  close-hauled  or  not, 
bore  up  for  another  on  the  starboard  tack.  The 
Stramjer,  6  Not.  of  Cas.  36. 

The  old  ri;le  was  for  the  ship  on  the  larboard 
tack  to  bear  up,  and  for  the  other  to  keep  her 
reach.  The  John  Brotherieh,  8  Jur.  276.  S.  P., 
The  Man/  Sleicaji,  2  W.  Eob.  244.  The  Jupiter, 
8  Hag.  Adm.  370. 

The  free  ship  gives  way  to  one  close-hauled. 
Jamiexon  v.  Brinhald,  o  L.  J.  (O.S.)  C.  P.  30. 

Under  the  old  law  a  ship  with  the  wind  on  the 
quarter  was  bound  to  go  astern  o£  a  ship  close- 
hauled.     The  Dumfries.  Swabey,  125. 

Ships  on  opposite  tacks ;  both  held  in  fault, 
one  for  want  of  look-out  and  not  porting,  the 
other  for  starboarding.  The  Waslunijion,  5  Jur. 
1067. 

The  old  port-helm  rule  applied  to  two  sailing 
ships  with  the  wind  free  meeting  on  opposite 
courses.  The  London  Pachet,  2  Not.  of  Cas.  iJOl. 
The  Seringopatam,  2  W.  Eob.  506  ;  5  Kot.  of 
Cas.  61. 

A  ship  with  the  wind  free  held  in  fault  for 
delaying  too  long  to  keep  out  of  the  way  of 
another  close-hauled.  The  Culonia,  3  Not.  of 
Cas.  13.  n. 

A  full-rigged  ship  with  the  wind  free  crossing 
a  brig  and  a  schooner  cLise-hauled  upon  the  same 
tack  was  held  in  fault  for  approaching  the  latter 
so  close  that,  upon  the  schooner  going  about,  a 
collision  with  the  brig  was  inevitable.  The 
Mobile,  Swabey,  69,  127;  10  Moore,  P.  C.  467. 

"Giving  way"  in  the  Trinity  house  rule  of 
1840,  meant  going  under  a  vessel's  stern.  The 
Hose,  2  W.  Rob.  1. 

Collier  on  starboard  tack  held  in  fault  for 
bearing  up  to  a  galliot  on  the  port  tack  (1834). 
The  .Tupiter,  3  Hag.  Adm.  320. 

Whether  under  the  old  law  a  ship  close-hauled 
on  the  starboard  tack  meeting  another  end  on, 
or  nearly  so,  was  rciuired  to  port  her  helm  was 
doubtful.  See  The  JJrtsey,  1  Spinks.  34,  n.:  The 
Clarence,  1  Spinks,  206  :  The  llalcijon.  Lush. 
]00  :  Chadieich  v.  City  of  Dublin  Steam  Pachet 
Cm.,  6  El.  k.  VA.  771  ;  3  Jur.  (X.s.)  207  :  The 
Dumfries,  Swabe}',  125. 

Under  the  old  law  (scmble)  the  port-tack  ship 
was  required  to  bear  up  wlierc  tlie  course  of  the 
other  ship  was  doubtful.  The  Trareller,  2 
W.  Ptob.  107;  llie  Ann  and  Mary,  2  W.Rob. 
1S'.» ;  The  George,  5  Not.  of  Cas.  368. 

Under  14  &  15  Vict.  c.  79,  s.  27,  a  vessel 
close-hauled  on  the  port  tack  and  another  with 
the  wind  ficc  on  the  starboard  tack  were  required 
both  to  jiort.     'Ilia  Wansfell,  1  Spinks,  269. 

Duty  of  Ship  required  to  Keep  out  of  the  Way.] 
— .\  ••"iiij)  ie|niied  to  keep  out  of  the  way  of 
another  might,  under  former  regulations,  do  so 
in  any  way  she  thinks  fit.  The  IJovgainrille 
and  The  James  C.  Sicrenson,  L.  R.  5  P.  C.  316  : 
128  L.  T.  S22;  21  \V.  R.  653;  2  Asp.  M.  C.  L 
S.  P.,  The  \or,  30  L.  T.  576  ;  22  W.  R.  30  ;  2 
Asp.  M.  C.  261  :  The  Great  Eastern,  3  Moore, 
P.  C.  (N.S.)  31  ;  11  L.  T.  5. 

Sailing  Vessel   Hove-to   on  Port  Tack.] — A 

sailiriij  vessel  hovc-to  on  the  poit  tack  is  bound 


to  keep  out  of  the  way  oC  a  crossing  vessel  under 
sail  clo~e-hauled  on  the  starboard  tack.  The 
Posalic,  50  U.  J.,  Adm.  3  ;  5  P.  D.  245  ;  44  L.  T. 
32  :  4  Asp.  M.  C.  384. 

Two  vessels  hove-to  on  opposite  tacks  with 
their  helms  lashed  a-lee  held  to  be  within 
17  &  18  Vict.  c.  104,  s.  296,  requiring  them  to 
port    their    helms.      Tlie  James,   Swabey,   60 ; 

4  W.  R.  353— P.  C.  And  see  The  Eleanor  and 
Tlie  Alma,  2  Mar.  Law  Cas.  (O.S.)  240  ;  The 
London,  6  ISiot.  of  Cas.  29. 

Ship  reefing  Topsails.] — A  vessel  engaged  in 
reefing  topsails  held  in  fault  for  not  porting. 
The  Blenheim,  1  Spinks.  285. 

A  brig  on  the  port  tack  reefing  topsails  was 
struck  at  night  by  a  schooner  on  the  starboard 
tack  : — Held,  that  owing  to  the  darkness  the 
collision  happened  without  fault  in  either  ship  ; 
action  dismissed  without  costs,    'flie  John  Buddie, 

5  Not.  of  Cas.  387. 

A  barque  on  the  port  tack,  engaged  in  furling 
topsails,  held  in  fault  for  not  giving  wav.  The 
City  of  Carlisle,  Br.  &  Lush.  363 ;  11  L.  t.  33. 

Close-hauled  Ship  and  Free  Ship.] — A  ship 
close-hauled  on  the  port  tack  held  in  fault  for 
pertinaciously  standing  on,  the  other  ship  with 
the  wind  free  being  also  in  fault.  Ihe  Commerce, 
3  W.  Rob.  287. 

Port  and  Starboard  Tack.] — A  vessel  on  the 
starboard  tack  that  obstinately  kept  her  course 
and  struck  the  other  ship  before  she  had 
gathered  way  on  the  port  tack  held  in  fault. 
Tlte  Ida  and  Tlie  Wasa,  15  L.  T.  103. 

Duty  of  Ship  required  to  keep  her  Course.] — 
See  Article  21,  infra,  col.  814. 

Duty  of  Ship  on  Port  Tack.] — A  vessel  whose 
duty  it  is  to  keep  out  of  the  way  should  do  so  at 
once  ;  if  a  collision  occurs  in  consequence  of  her 
close  shaving,  she  is  in  fault.  Tlie  John  Brotherieh, 
8  Jur.  276. 

Port-tack  Ship  hailed  to  keep  her  Luff.] — A 
vessel  on  the  port  tack  hailed  by  the  otiicr  on. 
the  starboard  tack  to  keep  her  luS  held  not  in 
fault  for  doing  so.  The  Carolus,  3  Hag.  Adm. 
343,  n. 

"Close-hauled" — Meaning  of.] — The  wind 
bein'_'  simiewliere  from  S.  to  S.S.E.  the  sloo[) 
"  Consiantine"  heading  N.N.E.  fell  in  with  tlie 
cutter  "  Spring,"  heailing  W.  by  S.  to  leeward  : — 
Held,  that  it  was  the  duty  of  the  '•  Constantine" 
to  keep  out  of  the  way,  and  of  the  "  Spring"  lo 
keep  her  course.  The  Sjiring,  L.  R.  1  A.  &  E. 
99;  12  Jur.  (N.S.)  788;  14  W.  R.  975.  And  see 
The  Singapore  and  The  Hebe,  4  Moore,  P.  C.  (N.s.) 
271  ;  L.'  R.  1  P.  C.  378. 

A  collision  took  place  in  January,  1881, between 
two  sailing  vessels,  the  "  P."  and  the  "  S.,"  which 
were  crossing.  The  court  having  come  to  the 
conclusion,  upon  conflicting  evidence,  that  the 
"  S.,"  though  not  strictly  "  close-hauled,"  was  not 
"  running,"  and  that  she  was  "  free"  at  most  two 
points,  the  wind  being  at  farthest  on  her  beam, 
while  the  wind  was  at  most  on  the  quartei-  of  the 
"  P.,"  almo.-t  certainlynot  more  than  three  jioints 
from  her  cour.sc,  and  in  all  probability  more 
nearly  "aft"  : — Held,  that  the  "  S."  was  "close- 
hauled,"  and  that  the  "P."  had  the  wind  ••aft," 
both  within  the  meaning  of  the  article,  and  that 
the  '■  P."  was  therefore  bound  to  h.-ive  ke;)t  out 
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of  the  way  of  the  "  P.,"  and  was  solely  to  blame  I  had   the   wind   free   and   the   other   was   close 


for  the  coUisiou.  If  the  wind  be  at  any  less 
angle  than  forty-five  degrees  with  the  line  of  a 
vessel's  keel,  it  is  a  wind  "aft"  within  the 
artiele.     The  Privateer,  9  L.  E.,  Ir.  105— C.  A. 

The  custom  of  sailors  to  treat  sailing  ships 
when  in  the  trades  as  close-hauled  ships  when 
they  are  sailing  a  point  or  two  from  being  as 
close-hauled  as  they  can  lie,  does  not  affect  the 
legal  construction  of  the  regulations,  and  the 
court  will  not  exonerate  vessels  so  sailing  from 
duties  applicable  to  sailing  ships  in  other  lati- 
tudes. Semble,  a  sailing  ship  is  close-hauled 
within  the  meaning  of  the  regulations  if  she  is 
sailing  half  a  point  free  of  tlie  nearest  she  can 
lie  to  "the  wind,  but  not  if  she  is  two  points  off. 
The  Earl  Wemyss,  61  L.  T.  289  ;  6  Asp.  M.  G. 
407— C.  A. 

The  sailing  ship  "  E.  W."  while  sailing  free  in 
the  trades  saw  the  red  light  of  the  sailing  vessel 
"  A."  on  her  starboard  bow.  The  "  A."  was 
sailing  close-hauled  (as  it  is  called  in  the  trades), 
but  was  in  fact  not  as  close  to  the  wind  as  she 
could  lie.  As  the  vessels  approached  the  "  E.  W." 
ported  to  keep  out  of  the  way  of  the  "  A."  At 
about  the  same  time  the  "A."  not  only  luffed  up  as 
close  as  she  could  to  the  wind,  but  also  went 
a  little  farther  under  a  starboard  helm,  thus 
•counteracting  the  porting  of  the  "  E.  W.,"  and 
a  collision  occurred  : — Held,  that  the  "  A."  altered 
her  course  in  breach  of  article  22  of  the  regulations 
for  preventing  collisions,  and  was  to  blame  for 
the  collision.     Ih. 

Port-tack  Ship  hearing  up  to  Free  Ship.] — A 

ship  on  the  port  tack  bore  up  to  a  free  ship  and 
so  caused  the  collision  : — Held,  that  she  was  not 
in  fault,  because  she  could  not  under  the  circum- 
:  stances  with  reasonable  care  have  known  that 
the  other  ship  was  free.  The  Theodore  H.  Ea?id, 
r)6  L.  J.,  Adm.  65  ;  12  App.  Gas.  247  ;  56  L.  T. 
343  ;  35  W.  K.  781  ;  6  Asp.  M.  G.  122— H.  L. 

Approaching  Close-hauled  Ship  too  close.] — 

A  ship  with  the  wind  free  held  in  fault  for 
•approaching  two  others  so  elose  that  upon  one  of 
them  going  about  a  collision  with  the  other  was 
inevitable  The  Mobile,  10  Moore,  P.  G.  467  : 
Swabey,  127  ;  4  W.  R.  708— P.  G. 

Tacking  or  Wearing.] — When  a  vessel  is  sail- 
ing upon  a  wind,  antl  })asses  from  one  tack  to 
another,  as  a  general  rule  she  should  tack  and 
not  wear,  unless  for  some  good  reason  and  with 
hufficient  sea  room  for  the  purpose.  The  Falh- 
land  and  The  jS'aviqator,  1  Moore,  P.  G.  (N.S.) 
379  ;  Br.  &  L»sh.  204  ;  9  Jur.  (N.s.)  1113. 


Vessels  Crossing  or  Overtaking.] — Semble, 
that  where  two  ships  are  on  converging  courses, 
with  the  difference  of  a  point  and  a  half,  the 
one  having  the  other  on  her  quarter  four  or  five 
points  abaft  the  beam,  they  are  crossing  ships, 
and  not  within  the  overtaking  rules.  The 
Breadallam,  7  P.  D.  186;  46  L.  T.  204;  4 
Asp.  M.  C.  505. 

Under  former  regulations  there  was  no  fixed 
rule  as  to  when  a  ship  is  to  be  considered  as 
crossing  or  overtaking,  but  the  question  must  be 
decided  from  the  circumstances  of  each  particular 
case.  The  PcchforUm  Ca.ttle,  47  L.  J.,  Adm.  69  ; 
3'  P.  D.  11 ;  37  L.  T.  816  ;  26  W.  E.  346 ;  3 
Asp.  M.  G.  533— G.  A. 

A  collision  occurred  in  the  daytime  between 
two  port-tacked  vessels.     One  of  such  vessels 


hauled.  The  vessel  which  had  the  wind  free 
was  being  overtaken  by  the  close-hauled  vessel, 
and  there  was  a  difference  of  four  points  between 
the  direction  of  their  heads.  The  collision 
occurred  by  the  close-hauled  vessel  from  leeward 
striking  the  starboard  beam  of  the  vessel  which 
had  the  wind  free.  At  the  hearing  of  an  action 
of  damage  brought  for  the  recovery  of  the 
damage  sustainecl  in  the  collision  : — Held,  first, 
that  the  12th  article  of  the  regulations  for  pre- 
venting collisions  at  sea  was  applicable  to  the 
case.     lb. 

Held,  secondly,  that  the  vessel  with  the  wind 
free  ought  to  have  ported  her  helm  in  time  or  to 
have  taken  whatever  steps  were  necessary  to 
avoid  the  collision.     Ih. 

"Vessels  Crossing  or  Meeting.] — GoUision  by 
two  sailing  vessels  crossing  and  having  the  wind 
on  opposite  sides  : — Held,  that  by  the  12th  article, 
the  vessel  on  the  port  side  was  bound  to  get  out 
of  the  way  of  the  vessel  on  the  starboard  side, 
unless  she  had  the  wind  free.  The  Constitution, 
2  Moore,  P.  G.  (N.s.)  453  ;  10  Jur.  (n.s.)  831  ;  10 
L.  T.  81)4. 

"When  two  vessels  are  approaching,  one  heading 
1  N.N.E.  i-  E.  and  the  other  S.W.  |  W.,  they  are 
crossing  and  not  meeting.     The  Henrij  and  The 
St.  Cyran,  12  W.  II.  1014. 

A  ship  and  a  barque  were  both  on  the  port 
tack.  The  barque  was  the  windward  vessel,  and 
had  the  wind  three  points  free.  The  ship  was 
close-hauled,  and  when  first  sighted  by  the  barque 
was  approaching  her  on  her  lee  beam  : — Held, 
that  the  ships  were  crossing  each  other,  and  that 
it  was  the  duty  of  the  barque,  being  the  wind- 
ward vessel,  to  get  out  of  the  way  of  the  other, 
The  Pechforton  Castle,  47  L.  J.,  Adm.  69  ;  3  P.  D. 
11  ;  38  L.  T.  816  ;  26  W.  E.  346  ;  3  Asp.  M.  C. 
533— C.  A. 

LuflB.ng.] — A  close-hauled  vessel  is  justified  in 
luffing  so  as  to  bring  her,  after  she  has  sighted 
another  vessel  as  close  to  the  wind  as  she  can 
get  so  as  to  remain  under  command,  and  such 
luffing  is  not  a  deviation  from  her  course  that 
will  relieve  the  other  vessel,  having  the  wind  free, 
from  the  duty  of  getting  out  of  her  way.  The 
3Iarmio7i,  27  L.  T.  255  ;  1  Asp.  M.  G.  412— P.  G, 

When  a  ship  close-hauled  is  bound  to  keep 
her  course,  luffing  as  close  to  the  wind  as  she  can 
without  losing  headway  is  not  a  deviation  within 
the  regulations,  such  as  will  render  her  liable  for 
a  collision  with  another  vessel,  whose  dutj^  it  is  to 
keep  out  of  her  way.  TheAimo  and  The  Amelia, 
29  L.  T.  118  ;  21  W.  E.  707 ;  2  Asp.  M.  C.  96— 
P.  G.     Cf.  The  Earl  Wemyss,  supra. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  another,  but  she  is  unable  to  do  so 
by  reason  of  being  disabled  in  a  former  collision, 
and  the  other  ship  being  unaware  of  her  dis- 
abled condition,  continues  her  course,  a  collision 
ensuing  is  the  result  of  inevitable  accident.    lb. 


Beating  to  Windward  on  the  same  Tack.] — 

Two  vessels,  which  had  been  sailing  in  company, 
were  beating  to  windward.  They  were  both 
close-hauled  on  the  same  tack,  the  one  ahead 
and  a  little  to  the  windward  of  the  other.  The 
leading  vessel  stood  in  as  near  as  she  could  to  a 
shoal,  and  was  then  obliged  to  go  about.  The 
other  vessel  kept  her  reach.  The  two  vessels 
came  into  collision  : — Held,  that  it  was  the  duty 
of  the  following  vessel  to  have  gone  about  at 


809 


SHIPPING— XX.  Collision. 


810 


the  time  she  saw  the  leading  vessel  go  about :  i 
aiifl  that,  as   the   collision   was  occasioned  by 
the  following  vessel  neglecting  to  go  about  at 
the  proper  time,  she  was  to  blame  for  the  collision. 
r?u-  Priscllla,  L.  E.  3  A.  &  E.  125  ;  23  L.  T.  566. 

Ship  in  Stays.] — When  a  port-tacked  vessel 
has  thrown  herself  into  staj's  and  becomes  help- 
less, she  ought  nevertheless  to  execute  any 
practicable  manoeuvre  in  order  to  get  out  of  the 
way  of  a  starboard-tacked  vessel.  The  Lake  St. 
Clair  T.  The  Undrv writer,  Wilxon  v.  Canada 
Shlpp'nif]  Co.s  2  App.  Cas.  38'J  ;  36  L.  T.  155  ;  3 
Asp.  M.C.  361— P.O. 

A  starboard-tacked  vessel,  when  apprised  of 
the  helpless  condition  of  a  vessel  which  by  the 
ordinary  rule  of  navigation  ought  to  get  out  of 
her  way,  is  bound  to  execute  any  practicable 
manoeuvre  which  would  tend  to  avoid  a  collision. 
Ih. 

Both  vessels  were  held  to  blame  for  the  col- 
lision,    lb. 

Burden  of  Proof.] — A  vessel  proceeding  in  a 
caxise  of  collision  and  alleging  herself  to  have 
been  in  stays  at  the  time  of  the  collision,  and 
therefore  helpless,  is  bound  to  prove  in  the  tirst 
instance  that  such  was  the  fact.  The  burden  of 
proof  then  shifts,  and  the  other  side  must  shew 
tiiat  the  collision  was  occasioned  by  the  vessel 
jiroceeding  being  improperly  put  in  stays  or  was 
an  inevitable  accident.  The  Sea  yyinjjli,  Lush. 
23  ;  15  L.  T.  103. 

Article  IS. 

Steamships  Meeting  ;  corresponding  icith  Article 

15  ofl^mand  1884. 

Port-helm  Rule  of  former  Acts.] — The  port-helm 
Trinity  house  rule  of  1840  did  not  apply  where 
the  ships'  heads  were  in  different  but  not  opposite 
directions.  The  London  Packet,  2  ZSIot.  of  Cas. 
501. 

A  galliot  starboarded  to  the  green  light  of  a 
steamship  on  her  starboard  bow,  and,  on  the 
steairi.ship's  red  light  appearing,  ported.  The 
steamship  struck  her  on  the  port  side.  The  steam- 
ship either  startoardcd  or  ported  too  late  or  not 
at  ill].  Steamship  held  in  fault.  The  Sylph, 
Swabey,  233. 

The  "  port-helm  "  rule  of  1840  did  not  require  a 
vessel  to  port  her  helm  where  by<l()iiigs()she  would 
put  herself  ashoie  or  not  avoid  risk  of  collision. 
The  Fricndx,  General  Steam  ^iacUjatlon  Co.  v. 
Tonkin,  4  Moore,  P.  C.  314. 

A  schooner  held  in  fault  under  9  i:  10  Vict, 
c.  loo,  for  starboarding  her  helm  to  an  appmaching 
steamship,  which  ported.  2'he  Lelth,  7  Not.  of 
C.Hs.  137. 

Port-helm  Eule  of  1854.1— A  steamshii..'T..O.," 
saw  the  green  and  white  lights  of  another  steam- 
ship, the  "  B.  D.,"  distant  about  amile  and  a  half, 
and  a  point  on  the  staiboar<l  bow.  'J"he  "  P>.  <).'' 
ported.  The  "B.  I>."  kept  her  couisc,  and  at  the; 
last  moment  starboarded  :  —  Held,  tiiat  the 
"  B.  0."  ought  either  to  have  kei)t  her  course  or  to 
have  slowed  until  the  coui-sc  of  the  other  vcs.sel 
had  been  ascertained  ;  tliat  the  "  l'>.  O."  imjiio- 
pcrlv  ported,  and  was  therefore  to  blame.  The 
li'Mck  Diamond,  D  L.  T.  3'.ir.  :  12  \\.  K.  211). 

The  statutory  rule  of  port-lielni,  given  by  17 
A.  18  Vict.  c.  104,  s.  2!)6,  apjilied  oidy  when  vessels 
were  meeting  in  opposite  directions  end  on,  or 
nearly  so,  when  the  observance  of  the  rule  would 


have  made  the  vessels  pass  port  side  to  port  side. 
The  Independence,  Lush.  270  ;  14  Moore.  P.  C.  103  ; 
4  L.  T.  563  ;  9  W.  E.  532. 

Regulations  of  1863 — Meeting  or  Approaching 
"End  on."] — Article  13  only  applies  when  there 
is  a  continttous  approaching  of  two  ships.  The 
Jesmond'  and  The  Earl  of  Elgin.  S  Moore,  P.  C. 
(x.s.)  179  ;  L.  R.  4  P.  C.  i  ;  25  l!  T.  514  ;  1  Asp. 
M.  C.  1.50. 

When  two  vessels  are  meeting  end  on,  or  nearly 
end  on,  and  one  of  them,  at  a  proper  distance, 
ports  her  helm  sufficiently  to  put  her  on  a  course 
which  will  carry  her  clear  of  the  other,  she 
thereby  determined  the  risk,  and  is  not  "  approach- 
ing another  ship  so  as  to  involve  risk  of  collision  " 
and  is  not  bound  to  slacken  speed  or  stop.     lb. 

Both  Ships  must  port. — Both  ships  must  port 
their  helms,  although  collision  wotild  be  avoiiled 
by  one  porting.  The  Ara.res  and  The  Black 
Prince,  15  Moore,  P.  C.  122.  See  also  Thf.  Owl 
and  The  Ariadne,  Little  v.  Jivrn.i,  9  Ct.  of 
Sess.  Cas.  (4th  ser.)  118  ;  2'he  Cleopatra,  Swabejv 
135. 

End-on  or  nearly  End-on  —  Meaning  of 
Phrase.]  —  Ships  on  'W'.N.AV.  and  S.  E.  by  K. 
courses  respectively  held  to  be  "crossing''  and 
"not  meeting."  Tltc  Conntifution,  2  Moore.  P.  C 
453  ;  10  Jur.  (n.S.)  831  ;  10  L.  T.  894  (decision 
before  order  in  council  of  30th  July,  18()8). 

Two  ships  heading  respectively  N.X.E.  ^  E. 
and  S.W.  J  W.  held  to  be  crossing  and  not  rneet- 
ing  ships.  The  Henry  and  The  St.  Cyran,  12-' 
W.  K.  1014. 

Ships  within  two  points  of  meeting  end  on 
held  to  be  nearly  end  on  within  article  15  of 
the  regulations  of  1863.  The  Fruiter  and  The 
Flngal,  13  L.  T.  610. 

Ships  upon  S.S.W.  and  N.E.  i  N.  courses 
respectively  held  not  to  be  meeting  end  on  or 
nearlvend  on.  The  Ronaand  The  Ava,  29  L.  T. 
781  ; '2  Asp.  M.  C.  182. 

Alitor  where  the  courses  were  N.N.W.  and 
S.E.  (semble).  2'he  Jenniond  and  2'he  Earl  of 
Elgin,  supra. 

And  where  the  ships  were  proceeding  up  and 
down  the  Clyde,  each  having  the  other  half  a 
jKjint  on  the  bow.  21ie  Owl  and  2'lie  Ariadne, 
Little  V.  JJwrn-t,  9  Ct.  of  Sess.  Cas.  (4th  ser.) 
118. 

"Meeting"  and  "Crossing"  Ships — Distinc- 
tion between.] — See  The  Franconia.  2  P.  1).  ^  :  35 
L.  T.  721  :  25  W.  It.  197  :  3  Asp.  M.  C.  29.5— 
0.  A.  The Pcckforton  Castle,  47  L.  J..  Adm.  69  : 
3  P.  D.  11  ;  38  L.  T.  816  ;  2(;  W.  U.  396  ;  3  Asp. 
M.  C.  533— C.  A.  The  Jireadalhaiw,  7  P.  1).  186  : 
46  L.  T.  204  ;  4  Asp.  iM.  C.  505.  The  Seaton, 
infra 

Article  19. 

Steamships  Croaxlng  ;  rorre.ipondl/if/  with  Article 
li;  of  ISHO  and  1HS4. 

The  "  S."  and  the  "  P."  were  on  parallel  (S.W. 
by  W.)  courses,  the  "  P."'  being  abaft  the  beam 
of  the  "  S."  and  overtaking  her.  When  the  ships 
were  three  or  four  miles  apart,  the  "  P."  alicicd 
her  course  to  S.  i  W.,  and  a  collision  followed, 
the  ships  remaining  on  the  same  courses  : — Meld, 
that  the  overtaking  rule  jirevailed  over  the  cross- 
ing rule  (articles  16  and  20  of  1880),  and  that  the 
"  P."  was  alone  in  fault.      2'he  Seaton,  53  L.  J., 
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Adm.  15  ;  9  P.  D.  1  ;  49  L.  T.  717;  32  W.  11.  600  ; 
5  Asp.  M.  C.  191. 

"  Crossing"  Rule— Its  Application  in  a  wind- 
ing River.] — Two  steamshi[)s  in  reaclus  oi  the 
Thames  that  make  an  angle  with  eacli  other 
were  aiipvoachiiig  each  other  : — Held  (under  the 
reguhxtious  of  1863),  that  the  "crossini?"  rule 
did  not  apply.  The  Velocity,  General  Steam 
Xarlqatioii  Co.  v.  Uedley,  6  Moore,  P.  G.  (n.s.) 
263  :'  39  L.  J.,  Adm.  20 ';  L.  R.  3  P.  C.  44  ;  21 
L.  T.  686  ;  18  W.  E.  264.  See  also  The  Ranger 
and  The  Cologne,  Malrolnison  v.  General  Steam 
Xarigalion  Co.,  9  Moore,  P.  C.  (n.s.)  352  ;  L.  R.  4 
P.  O'.  519  ;  27  L.  T.  769  ;  21  \V.  R.  273  ;  1  Asp. 
M.  C.  484  ;  The  Esh  and  The  Mord,  7  Moore, 
P.  0.  (N.s.)  276  ;  L.  R.  3  P.  C.  436  ;  24  L.  T.  167  : 
1  Asp.  M.  C.  1  ;  The  Oecano  and  The  Virgo,  3 
P.  D.  60  ;  infra,  col.  830. 

In  Cardiff  Drain.] — A  steamship  bound  for 

Penarth  dock  and  making  the  usual  doeking 
!  .signal,  held  bound  to  keep  out  of  the  way  of 
'  .another  steamship  on  her  starboard  bow  coming 

down  Cardiff  drain.      Tlie  St.  Andreas,  54  L.  T. 

.278  ;  6  Asp.  M.  C.  552.   See  also  The Leverington, 

infra. 

' '  Crossing ' '  Rule  and  ' '  Narrow  channel ' '  Rules 
may  apply  together.] — Tlte Lprcrii<<iton,b')lj.  J., 
Adm.  78  :  11  P.  D.  117  ;  55  L.  T.'386  ;  6  Asp. 
M.  C.  7,  infra,  coL  823. 

Two   Ships   making    for   same   Spot.]  —  Two 

vessels  making  for  a  pilot  station  to  take  pilots 
on  board  are  to  be  treated  as  crossing  vessels,  if 
their  courses,  if  continued,  would  intersect ;  and 
the  fact  of  their  seeking  pilots  at  the  same  place 
is  not  such  a  special  circumstance  as  will  take 
them  out  of  the  operation  of  the  rule  requiring 
1h".t  the  ship  which  has  the  other  on  her  own 
.  starboard  hand  shall  keep  out  of  the  way  of  the 
■  other.  The  Ada,  The  Sajipho,  28  L.  T.  825  ;  2 
.  Asp.  M.  C.  4— P.  C. 

Crossing  Vessels  in  Rivers.] — The  considera- 
tions which  arise  in  regard  to  vessels  in  the  open 
sea  are  not  the  same  as  those  which  apply  to  the 
reaches  of  a  winding  river.  Whether  or  not 
vessels  are  "  crossing  vessels  "  in  a  river  depends 
■on  their  presumable  courses,  and  the  question, 
therefore,  always  turns  on  the  reasonable  infer- 
ence to  be  drawn  as  to  a  vessel's  future  couisc 
from  her  position  at  a  particular  moment,  and 
this  greatly  depends  upon  the  nature  of  the 
locality  where  she  is  at  that  moment.  The 
Leverington  (supra)  distinguished.  The  Pehin, 
The  Kormandie  {Owners')  v.  The  Pehin  {Owners), 
66  L.  J.,  P.  C.  97  ;  [1897]  A.  C.  532  ;  77  L.  T. 
443— P.  C. 

Article  20. 

Steaiii.<<hij)   and   Sailing    Ship ;    corresponding 
with  Article  17  (/  1880  and  1884. 

Reason  of  the  Rule.] — Is  that  the  steamship 
is  more  ];)erfectly  under  command  than  the  sail- 
ing ship.  The  Independence.  Lush.  270  ;  11  Moore, 
P.^C.  103  ;  4  L.  T.  553  ;  9  W.  R.  587. 

Sailing  Ship  overtaking  Steamship.] — Under 
the  regulations  of  1863  there  was  doubt  as  to 
the  duty  of  a  sailing  ship  overtaking  a  steam- 
ship.   ThePhilotahe'^-dl'L.T.biQ  ;  3  Asp.M.  C.512. 

Duty  of  Steamship.] — It  is  the  ddty  of  a 
steamer,  where  there  is  risk  of  collision,  what- 


ever may  be  the  conduct  of  the  sailing  vessel,  to 
do  everything  in  her  power  that  can  be  done, 
consistently  with  her  own  safety,  in  order  to 
avoid  collision — per  Westbury,  C.  The  City  of 
Antwerp  and  The  Friedrich,  37  L.  J.,  Adm.  25  ; 
L.  E.  2  P.  C.  25. 

Where  a  steamer  is  charged  with  omitting  to 
do  something  which  she  ought  to  have  done, 
there  must  be  clear  proof,  first,  that  the  thing 
omitted  to  be  done  was  clearly  within  the  power 
of  the  steamer  ;  secondly,  that,  if  done,  it  would 
in  all  probability  have  prevented  the  collision  ; 
and,  thirdly,  that  it  was  an  act  which  would 
have  occurred  to  any  officer  of  competent  skill 
and  experience  in  command  of  the  steamer. 
Ih. 

Trawler  at  Work.] — A  steam  trawler  at  work 
held  excused  by  article  23  of  1884  from 
keeping  out  of  the  way  of  a  sailing  ship.  The 
Twcedsdale,  58  L.  J.,  Adm.  41  ;  14  P.  D.  164; 
61  L.  T.  371  ;  37  W.  R.  783  ;  6  Asp.  M.  C.  430. 

Duty  of  Sailing  Ship— Keep  her  Course.]  — 

The  fact  that  a  steamship  is  neglecting  to  keep 
out  of  the  way  of  a  sailing  ship  does  not  make  it 
the  duty  of  the  sailing  ship  to  take  measures  to 
avoid  a  collision,  except  possibly  in  very  excep- 
tional circumstances,  because  it  is  possible  for  a 
steamship  to  act  for  a  sailing  ship  up  to  almost 
the  last  moment,  and  any  action  on  the  part  of 
the  sailing  shij)  might  be  liable  to  increase  risk 
of  collision.  The  s.s.  '■  H."  was  approaching 
the  sailing  ship  "  S."  for  several  minutes,  with  her 
masthead  and  red  lights  open,  on  the  starboard 
bow  of  the  "  S."  The  "  S."  kept  her  course  till  a 
collision  was  imminent,  and  then  hard-a-ported, 
but  the  "  H."  with  her  port  side  struck  the  stem 
and  port  bow  of  the  "  S."  The  "H."  admitted  that 
she  was  to  blame,  but  contended  that  the  "  S." 
was  also  to  blame  for  breach  of  article  23  of  1884 
in  not  manoeuvring  for  the  "  H."  after  she  saw 
the  "  H."  persisting  in  doing  nothing  to  keep  out  of 
her  way  : — Held,  that  the  "  S."  was  not  to  blame, 
as  the  circumstances  were  not  such  as  to  require 
the  "  S."  to  alter  her  course  and  manoeuvre  for 
the  "H."  The  Ilighyate,  62  L.  T.  841  ;  6  Asp. 
M.  C.  512. 

A  sailing  ship  meeting  a  steamship  end  on 
must  not  port,  but  must  keep  her  course.  The 
Ponr/ainrille  and  The  James  C.  Stevenson,  L.  R. 
5  P.'C.  316  ;  28  L.  T.  822  ;  21  W.  R.  653;  2  Asp. 
M.  C.  1. 

In  the  Thames— Steamship's  Signal— Unable 
to  keep  clear.  J —  In  the  Thames,  where  it  was 
not  possible  for  the  steamship  to  keep  out  of  the 
way,  and  she  gave  the  required  signal  to  a  sailing 
barge  : — Hekf,  tiiat  the  barge  was  alone  in  fault 
for  the  collision  which  followed.  The  Long 
jXewton,  59  L.  T.  260  ;  6  Asp.  M.  C.  802. 

Sailing  Ship  going  about.]— A  sailing  ship  in 
the  Thames  turning  to  windward  went  about 
when  she  got  to  the  edge  of  the  tide  with- 
out giving  any  notice  of  her  intention  to  a 
steamship  astern:  —  Held,  that  the  steamship 
was  alone  in  fault.  The  Palatine,  27  L.  T.  631  ; 
1  Asp.  M.  C.  468. 

Sailing  Ship  rounding  to.]— A  barque  rounding 
to  before  coming  to  an  anchor  was  struck  by  a 
steamship  : — Held,  that  the  steamship  was  alone 
in  fault,  ahhough  she  alleged  that  she  wasbatiled 
by  the  rapid  change  in  the  barque's  lights.  The 
Neptune,  13  L.  T.  510. 
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Sailing  Ship  not  ksepinj  her  Course.]  — 
'Collision  iu  the  Atlantic  Ocean  at  midnight 
between  a  steamship  of  unusual  size  and  tonnage 
•and  a  sailing  vessel :  the  steamer  going  at  a  rate 
•of  between  twelve  and  thirteen  knots  an  hour  ; 
the  vessel  sailing  close-hauled  on  the  port  tack, 
•and  being  two  or  three  miles  distant  when  she 
first  sighted  the  steamer,  instead  of  keeping  her 
course,  ported  her  helm  :  — Held,  first,  that  under 
the  18th  article  of  1863,  it  was  the  duty  of  the 
tsailing  vessel  to  have  kept  her  course  without 
alteration,  unless  the  danger  of  collision  was  so 
imminent  when  the  steamer  was  sighted  as  to 
Tender  a  dejjarture  from  the  18th  article  neces- 
:saryto  avoitl  danger,  and  that  she  was,  therefore, 
partly  to  blame  for  the  collision,  having  con- 
tributed to  it  by  porting.  The  Great  Eustcni, 
3  Moore,  P.  C.  (N.s.)  31  ;  11  L.  T.  5. 

Held,  secondly,  that  the  steamer  was  to  blame, 
.-as,  even  if  the  sailing  vessel  had  kept  her  course, 
from  the  rate  of  speed  the  steamer  was  advancing 
.-a  collision  was  inevitable,  it  being,  under  article 
Ic,  the  duty  of  a  steamer  meeting  a  sailing 
Tessel  to  reverse  her  engines,  slacken  her  speed 
'in  sufBcient  time,  so  as,  having  regard  to  the 
state  of  the  weather,  as  far  as  possible  to  avoid 
a  collision.     lb. 

A  collision  took  place  between  a  sailing  ship 
•and  a  steamship  on  a  dark  night,  the  wind 
8.S.E.  ;  the  sailing  ship  steering  X.E.  by  E.,  the 
•steamship  8.S.W.,  so  that  the  lights  of  the 
-sailing  ship  were  seen  about  four  points  on  the 
■starlx)ard  bow.  The  sailing  ship,  instead  of 
keeping  her  course,  ported  her  helm  ;  thereupon 
■the  helm  of  the  steamship  was  put  hard  a-port, 
.and  her  engines  were  reversed  : — Held,  that  the 
steamship  was  solely  to  blame  for  the  collision. 
The  Lady  Joc(iiin~  12  Jur.  (N.S.)  Mijvi.  S.  P., 
The  Una  v.  The  'Thomux  Lea,  14  L.  T.  834.  The 
JFntiter  v.  The  Fiiu/al,  13  L.  T.  Oil. 

A  slight  alteration  of  the  course  by  the  sailing 
•ship  when  two  miles  off  the  steamship  held  not 
a  breach  of  the  regulations.  The  JS'urma,  35 
L.  T.  418  ;  3  Asp.  M.'C.  272. 

A  steamer  was  sighted  by  a  sailing  vessel  at  a 
sufficient  distance  to  have  avoided  a  collision. 
The  steamer  took  no  steps  until  the  vessels  weic 
very  near  to  each,  other,  when  she  starboarded  j 
lier  helm,  and  the  sailing  vessel  ported  her  helm  : 
— Held,  that  the  steamer  was  alone  to  blame,  as 
it  was  the  duty  of  a  steamer  to  keep  out  of  the 
■way  of  the  sailing  vessel,  |)rovided  she  cf)ul(l  <lo 
it,  either  by  starboarding  or  porting  her  helm, 
and  that,  on  the  other  hand,  it  was  the  duty  of 
the  sailing  vessel  to  keep  her  course,  and  that 
«hc  could  oidy  be  ex<;use<l  frf)m  deviating  from 
it  by  shewing  that  it  was  necessary  to  do  so  in 
order  to  avoid  immediate  danger.  The  Velas- 
qvez,  4  Moore,  P.  C.  (N.s.)  426  ;  36  L.  J.,  Adm. 
l'.> ;  L.  li.  I  P.  C.  494  ;  16  L.  T.  777  ,   G  W.  11. 

Tug  with  Ship  in  Tew  must  keep  out  of  way  of 
Sailing  Ship.] — A  schooner,  close-hauled  on  the 
slari)o:n<l  t:ick  at  night,  saw  the  starboard  light 
and  the  twf»  towing  lights  of  a  steam  tug,  thi^ee 
points  on  her  jiort  bow  about  a  mile  off.  'i'lio 
6ch')oner  kept  her  luff.  Tlie  steam  tug  had  a 
fully-laden  ship  in  tow,  and  was  steaming  against 
a  head  wirirl  in  the  ojien  sea.  The  steam  tug 
kept  her  course  until  it  was  too  late  to  get  out 
•of  the  way  of  the  schooner,  and  the  steam  tug 
and  the  schooner  came  into  collision  : —  Held, 
that  the  schooner  was  right  in  holding  \\i.'V 
•course,   and  that   the  steam    tug  was  alone  to 


blame.  The  WnvrUt);  L.  R.  3  A.  &  E.  ,5.")3  ;  27 
L.  T.  101  ;  21  W.  E.  82  ;   1  Asp.  M.  C.  400. 

The  steamship  "  Aracan "  found  at  a  foreign 
port  the  "  Syria,"  a  screw  steamship,  totally  dis- 
abled in  her  machinery  ;  both  vessels  belonged 
to  the  same  owner.  The  captain  of  the  '-Aracan," 
to  protect  his  employers'  interest  and  earn  salvage 
from  the  owners  of  the  cargo  of  the  "  Syria," 
took  her  in  tow,  and  towed  her  into  the  English 
Channel,  and  whilst  so  doing  came  into  collision 
with  a  sailing  ship  close-hauled  on  the  starboard 
tack.  The  damage  done  by  the  "  Aracan  "  caused 
the  sailing  ship  to  sink,  but  before  she  sank  the 
"  Syria  "  ranged  up  alongside  of  her  and  came 
into  contact  with  her.  The  "  Aracan  "  first  saw 
the  green  light  of  the  ship  at  a  distance  of  three- 
quarters  of  a  mile,  and  then,  instead  of  slackening 
speed  or  starboarding  her  helm,  attempted  to 
cross  the  bows  of  the  ship.  The  ship  saw  at  two 
miles  distance  the  "  Aracan  "  and  "  Syria,"  with 
a  great  length  of  hawser  between  them,  and  the 
red  lights  of  both,  and  kept  her  eeurse  : — Held, 
that  the  "  Aracan  "  was  to  blame  for  the  collision. 
The  American  and  The  Syria,  Union  Steamshij) 
Co.  V.  The  Aracan,  43  L.  J.,  Adm.  30  ;  L.  R.  6 
P.  C.  127  ;  31  L.  T.  42  ;  22  W.  E.  927  ;  2  Asp. 
M.  C.  350. 

A  vessel  close-haitled  on  the  port  tack  in  the 
open  sea,  and  in  daytime,  and  a  steamer  towing 
a  large  ship,  were  standing  so  as  to  cross  each 
other's  bows,  the  steamer  being  on  the  lee-beam 
of  the  sailing  vessel : — Held,  that  the  sailing 
vessel  was  to  blame  for  holding  her  reach,  an(l 
that  the  steamer  was  likewise  to  blame  for  taking 
no  measure  in  time  to  avoid  collision.  Tin- 
Independence,  Lush.  270  :  14  Moore,  P  C.  103  ; 
4  L,  T.  563  ;  9  W.  E.  582— P.  C. 

Article  21. 

Kcej)  her  Conrxr  and  Speed:  Corrc-ipondlng  icith 
Ariirle  22  of  ISSO  and  1881. 

Alteration  of  Helm  to  give  more  Room.] — A 

ship  being  overtaken  does  not  infringe  the  rule 
requiring  her  to  keep  her  course  by  altering  half 
a  jjoint  in  order  to  give  the  other  more  room. 
The  Franronia,  2  P.  D.  8  ;  35  L.  T.  721  ;  25  W.  R. 
197  ;  3  Asp.  M.  C.  295— C.  A. 

'Course."] — The  word  " course "  refers  to  the 
(lirecjtion  of  the  vessel's  head  and  not  to  her 
speed.  The  lieryl,  53  L.  J.,  Adm.  75  ;  9  P.  1). 
137  ;  51  L.  T.  554  ;  33  W.  R.  191  :  5  Asp.  M.  ('. 
321 — C.  A.  But  see  The  Jjcverinyton,  infra,  col. 
823. 

Overtaken  'Vessel  altering  Course.] — Somblc. 
tiiat  a  vessel,  whicli  is  Ijring  overtaken  \\: 
another,  is  not  to  blame  within  article  22  of 
the  regulations  if  she  alters  her  course  at  such  a 
distance  ahead  of  the  overtaking  vessel  that  ilie 
latter  can,  by  the  exercise  of  reasonaljle  caie, 
keep  out  of  the  wav  of  the  formci-.  The  Ban- 
shee, 57  L.  T.  841  ;  6  Asp.  AI.  C.  221— C.  A 

Sailing  Ship  doing  nothing  to  avoid  Collision.] 

—  rnlil  ill^l  ImIcii:  the  cnllisioii  a  s;iiliiig  >.|iip 
took  no  steps  to  avoi'l  collision  with  a  steamship 
which  she  saw  was  doing  nothing  to  keep  out  of 
the  way  : — Held,  that  the  sailing  shii)  was  not  in 
fault.  ^  Thr]r„ihqale,i^-1  L.  T.  8ll;  OAsp.  M.C, 
512. 

Stringency  of  the  Rule  as  to  keeping  her 
Course.^ — See  per  Dr.   Lushington,   Tlie    i'icld, 
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7  Not.  of  Cas.  127,  S.  P.,  The  Immoomida 
Sirm  Clasinn,  7  Kot.  of  Cas.  5S2.  The  Text,  5 
>:ot.  of  Cas.  27(5.  The  nyfogcd  Christ  ph. sen 
(1,1(1  The  WiUiam  Frcdrrh-h.  i  App.  Cas.  (USD  ; 
41  L.  T.  53.5  ;  28  W.  11.  233  ;  4  Asp.  M.  C.  2Ul— 
H.  L.  (E.) 

"If  a  shii)  bound  to  keep  her  course  under- 
takes to  justify  her  departure  from  the  rule,  she 
takes  upon  herself  the  obligation  of  shewing  both 
that  her  departure  was,  at  the  time  it  took  place, 
necessary  in  order  to  avoid  immediate  danger, 
and  also  that  the  course  adopted  by  her  was 
icasonably  calculated  to  avoid  that  danger" — 
iier  Sir  J.  Colvile.  The  Agra  and  The  FAlzaletli 
Jriihi?!.".  4  Moore,  P.  C.  '(N.s.)  435  ;  36  L.  J., 
Adm.  16  ;  L.  E.  1  P.  C.  501  ;  16  L.  T.  755  ;  16 
W.  R.  735. 

But  she  must  not  obstinately  stand  on  when 
a  collision  may  plainly  be  avoided  by  an  altera- 
tion of  course.  The  Lake  St.  Clair  and  The 
Underwriter,  2  App.  Cas.  389  ;  36  L.  T.  155  :  3 
Asp  M.  C.  361.  The  Ilomlie,  50  L.  J.,  Adm.  3  ; 
o  P.  D.  245  ;  44  L.  T.  32  ;  4  Asp.  M.  C.  384. 

A  steamship  overtaking  a  sailing  ship  held  in 
fault  for  a  collision  which  occurred  whilst  the 
sailing  ship  was  roundiiig-to  before  anchoring. 
The  "Xeptune,  13  L.  T.  510.  And  see  The  Falk- 
land and  The  Xa  riijater,  Br.  &  Lush.  204  ;  1  Moore, 
P.  C.  (N.s.)  379  ;  9  Jur.  (N.S.)  1113. 

A  sailing  ship  meeting  a  steamship  nearly  end 
on  held  in  fault  for  porting.  The  Bougainville 
and  The  Javien  C.  Sterenson,  L.  R.  5  P.  C.  316  ; 
28  L.  T.  822  ;  21  W.  K.  653  ;  2  Asp.  M.  C.  1. 

A  slight  alteration  of  the  helm  when  the  ships 
were  two  miles  apart  held  not  to  be  an  infringe- 
ment of  the  rule  requiring  the  ship  to  keep  her 
course.  The  Xorma,  35  L.  T.  418  ;  3  Asp.  M.  C. 
272.     And  see  The  Banshee,  supra,  col.  814. 

Or  where  the  alteration  was  to  give  the  over- 
taking ship  more  room.  The  Franconia,  supra, 
cul.  814. 

A  three-masted  schooner  close  hauled  on  the 
starboard  tack  held  in  fault  for  collision  with  a 
smack  hove-to  on  the  port  tack  with  her  helm 
lashed,  she  having  done  nothing  until  the  col- 
lision was  inevitable.  Tlie  Busalie,  supra,  col. 
806. 

"Keep  her  Course" — Meaning  of,  in  Winding 
P.iver.] — Semble,  in  a  winding  river  the  meaning 
of  ••  keep  her  course  "  is  that  the  vessel  is  to  keep 
her  course  in  the  river,  having  regard  to  the 
windings  of  its  channel,  not  that  she  shall  keep 
the  comjjass  course  upon  which  she  is  for  the 
moment  heading.     The    }'eliieiti/,  39  L.  J.,  Adm. 

20  ;  6  Moore,  P."C.  (N.S.)  263  ;  L.  R.  3  P.  C.  44  ; 

21  L.  T.  686  ;  18  W.  R.  264.  And  see  The  Feltin, 
Xormandle  (^Owners')  v.  The  Peldn  (^Owners'), 
and  cases  cited,  supra,  col.  811. 

But  see  77ie  Banshee,  supra,  col.  814. 

Ship  Hove  to.] — As  to  how  a  ship  hove  to  is  to 
"  keep  her  course,"  see  The  General  Lee,  19  L.  T. 
750. 

Ship  Close  Hauled — Luffing.] — A  close-hauled 
ship  dues  not  break  tlie  rule  requiring  her  to 
keep  her  course  by  lufhng  a  little,  so  long  as  she 
is  sailing  full  and  by.  The  Marmion,  27  L.  T. 
255;  1  Asp.  M.  C.  412.  The  Almo  and  Tlie 
Amelia,  29  L.  T.  118  ;  21  W.  R.  707  ;  2  Asp.  M.  C. 
96  ;  'Tlie  Great  Eastern,  3  Moore,  P.  C.  (N.s.)  31  ; 
11  L.  T.  5.  77(6  Singapjve,  4  Moore,  P.  C.  (N.S.) 
271  ;  L.  R.  1  P.  C.  378. 

A  ship  that  lulled  to  the  extent  of  two  and  a 


half  points,  held  in  fault  for  not  keeping  her 
covtrse.  The  Earl  Wcmijss,  61  L.  T.  289 ;  6 
Asp.  M.  C.  407— C.  A. 

If  a  close-hauled  ship  departs  from  the  rule 
requiring  her  to  keep  her  course,  she  should 
generally  luff  rather  than  bear  up.  The  Agra 
and  The  Elizaleth  Jenltim,  supra.  Tlic  Great 
Eastern,  supra,  col.  813. 

Article  22. 
"  Keep  out  of  the  Way  "  ;  new, 

Aeticle  23, 

" Sioj)  and  Beverse":   Corresponding  with 
Article  18  of  1880  and  1884. 

Article  13  and  Article  18  of  1884.]— Article  13 

of  1884  cannot  be  broken  without  at  the  same 
time  breaking  article  18  of  1884 — per  Lord  Esher, 
M.R.  The  Ebor,  11  P.  D.  25  ;  54  L.  T.  200  ;  34 
W.  R.  448  ;  5  Asp.  M,  C.  560,  infra. 

In  Fog — Whistle  of  approaching  Steamship.], 

— "When  twi)  steamships,  invisible  to  each  other 
by  reason  of  a  thick  fog,  find  themselves  gradu- 
ally drawing  nearer,  until  they  are  within  a  few 
ships'  length,  they  are  within  the  second  direc- 
tion of  article  18  of  1894,  and  each  of  them  ought 
at  once  to  stop  and  reverse,  unless  the  fog  signals; 
of  the  other  vessel  have  unequivocally  indicated 
that  she  is  steered  so  as  to  pass  clear  without  risk. 
of  collision  ;  or  unless  other  circumstances  exist 
which  make  it  dangerous  to  stop  and  reverse. 
The  Ceto,  14  App.  Cas.  670  ;  62  L.  T.  1  ;  6  Asp, 
M.  C.  479— H.  L.  (E.) 

A  sailing  ship  in  tow  of  a  steam-tug  in  a  fog, 
while  proceeding  at  as  slow  a  rate  of  speed  as. 
possible,  came  into  collision  with  a  steamer 
whose  whistle  had  been  heard  several  timea 
approaching.  The  engines  of  the  tug  were  not 
stopped  or  reversed  before  the  collision  : — Held,. 
that  there  had  been  a  sufficient  compliance  with 
the  provisions  of  article  18  of  1884  on  the  part  of 
the  tug  and  tow.  The  Lord  Bangor,  65  L.  J.,. 
Adm.  6  ;  [1896]  P.  28  ;  11  R.  822  ;  73  L,  T.  414  : 
8  Asp.  M.  C.  217. 

A  steamer  heard  a  whisde  on  her  port  bow  inu 
a  dense  fog,  and  it  was  repeated,  shewing  that 
the  vessel  from  which  it  was  sounded  was- 
approaching  and  was  in  her  vicinity  : — TTeld, 
that  under  such  circumstances  it  is  a  general  rule- 
of  conduct  that  there  is  a  necessity  to  stop  and 
reverse,  and  that  she  had  disobeyed  the  rule  by 
not  so  doing.  The  John  Mclntyre,  53  L.  J.,  Adm. 
115  ;  9  P.  i).  135  ;  51  L.  T.  1«5  ;  33  W.  R.  190  ;. 
5  Asp.  M.  C.  278— C.  A. 

The  plaintiff  steamer,  in  a  fog  off  Cromer, 
heard  a  whistle  almost  right  ahead  ;  she  was- 
then  going  slowly,  about  three  knots  an  hour,, 
and  She  continued  at  this  speed  for  about  a 
minute,  until  a  second  whistle  was  heard,  when 
the  order  was  given  to  stop  and  reverse  ;  but  the 
defendants'  steamer  coming  into  sight,  a  collision 
occurred.  The  defendants  admitted  at  the  trial 
that  they  were  to  blame  : — Held,  that  the  plain- 
tiffs were  also  to  blame,  for  they  had  infringed 
article  18  by  going  on  at  the  same  speed  after  thej 
heard  the  first  whistle  as  before.  Tlie  Ebor,  11 
P.  D.  25 ;  54  L.  T.  200  ;  34  W,  R.  448  ;  5  Asp. 
M.  C.  560— C.  A. 

A  steamship  in  a  very  thick  fog,  going  three 
and  a  half  knots,  heanl  the  whistle  of  a  steam- 
ship alu)ost  right  ahead  several  times.   Her  hehn 
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was  ported,  but  her  speed  not  changed  : — Held, 
that  she  was  in  fault  for  not  stopping  and 
reversing.  T/ie  Ilossciiill  and  The  Sjja/tiel, 
Leltrim  {Conntess)  v.  Burns,  2i  Ct.  of  Sess.  Cas. 
C4th  ser.)  993. 

During  a  fog  the  steamships  "  A."  and  "  L." 
were  sailing  upon  opposite  courses,  bound  east- 
ward and  westward  respectively.  The  '•  A.'s  " 
whistle  was  first  heard  by  the  master  of  the  "  L." 
a  point  or  a  point  and  a  half  on  his  starboard 
bow,  and  the  sound  gradually  broadened  until  it 
was  two  and  a  half  to  three  points  on  that  bow. 
The  next  whistle  did  not  seem  to  broaden,  and 
the  master  of  the  "  L."  immediately  stopped  his 
engines.  The  next  whistle  satisfied  him  that  the 
'■  A."  was  porting  and  closing  on  his  starboard 
bow,  and  he  thereupon  reversed  his  engines. 
The  vessels  came  into  collision,  which  they  would 
not  have  done  if  the  "  A."  had  not  ported  : — 
Held,  that  the  "  L."  was  to  blame  for  the  collision 
as  well  as  the  "  A.,"  because  the  master  of  the 
•'  L."  ought  to  have  reversed,  and  not  merely  to 
have  stopped  his  engines  under  the  circumstances. 
The  Ceto  (supra)  tliscussed.  The  Lancashire,  63 
L.  J.,  Adm.  SO ;  [1894]  App.  Cas.  1  ;  6  E.  46  ;  69 
L.  T.  663  ;  7  Asp.  M.  C.  376— H.  L.  (E.) 

And  see  further,  as  to  duty  of  steamships  in 
fog,  Article  16,  ante,  cols.  799,  seq. 

A  stcamshij)  held  in  fault  for  not  having 
reversed  until  the  lights  of  an  approaching 
steamship  appeared  in  a  thick  fog,  she  having 
jjreviously  stopped  her  engines  on  hearing  the 
other  vessel's  whistle  close  at  hand.  The  Frank- 
land  and  The  Kestrel,  9  Moore,  P.  C.  (x.s.)  36.5  ; 
L.  E.  4  P.  C.  529  ;  27  L.  T.  633.  S.  P.,  The  Love 
Bird,  6  P.  D.  80  :  44  L.  T.  650  ;  4  Asp.  M.  C.  427. 

A  steamship  held  in  fault  for  not  having 
stopped  until  the  other  ship's  whistle  was  heard 
a  second  time  and  nearer,  when  her  lights  were 
first  seen.  The  Kirhij  Hall.  52  L.  J.,  Adm.  31  ; 
S  P.  D.  71  ;  48  L.  T.  797  ;  31  W.  E.  658  ;  5  Asp. 
M.  C.  90. 

A  steamship  held  in  fault  for  not  having 
reversed  as  well  as  stopped  on  seeing  a  barge 
ahead,  at  anchor  in  the  Thames,  a  ship's  length 
off.     'Tlic  Ilarton,  53  L.  J.,  Adm.  25  ;  9  P.  D.  44. 

Duty  to  reduce  speed  to  the  lowest  possible 
point  when  a  whistle  is  heard  on  the  bows  in  fog. 
The  Riisetta.  59  L.  T.  342  ;  6  Asp.  M.  C.  310. 

A  steainslii|»,  liearing  the  wliistle  of  another 
three  times  in  a  thick  fog,  did  not  stop  and 
reverse  until  the  other  ship  came  into  view  a 
rhij/s  length  off  : — Held,  tliat  she  had  broken 
ai  tide  18.  The  Dordvqnc,  54  L.  J.,  Adm.  29  ;  10 
P.  D.  6 ;  51  L.  T.  (;50  ;  33  W.  E.  360  ;  5  Asp.  M.  C. 
550. 

Crossing  Ships— Risk  of  Collision.] — The 
f-teaniship  "Jd."  sighted  the  masthead  and  green 
liglits  of  tlie  steamship  "S.."  distant  about  three 
miles,  and  bearing  about  two  and  a-half  points 
on  the  port  bow.  When  the"  S."got  within  three 
ship-lengths  of  the  "  M.,"  still  sliewing  lier mast- 
head and  green  liglits  at  a  bearing  of  four  i)oints 
on  the  port  how.  she  suddenly  starboanled,  and 
although  tiie  '' M."  immediately  slopped  her 
en!,'ines,  a  collision  occurred.  The  court,  having 
h(;id  that  the  "S."  was  to  blame,  further  found 
t  hat  the  rc-per'tive  cf)ursesof  the  vessels  was  such 
tiat  had  the  '•  S."  kept  her  course  and  not  star- 
boardetl,  she  would  have  passed  one  and  a-half 
ship-lengths  astern  of  the  "  M.."  and  that  the 
l.ist  and  most  seainanlike  mana-uvrc  for  the 
'•  M."  was  to  continue  her  speed  as  she  did,  >)ut 
that  there  was  in  fact  risk  of  collision  before  the 


"  S."  starboarded,  and  that  the  "  M."  was  to  blame 
for  not  stopping  sooner.  The  Memnon,  62  L.  T. 
84  ;  6  Asp.  M.  C.  317— H.  L.  (E.) 

Effect  of  Infringement  of  Article  18.]— Tho 
"  K."  and  "'  V.,''  two  large  stcum  vessels,  coming  in 
opposite  directions,  sighted  each  other  at  a  con- 
siderable distance ;  they  ultimately  came  into 
collision.  The  '•  K."  alleged  that  when  the  two 
vessels  were  fast  approaching  each  other  the  "  V." 
improperly  changed  its  course  :  that  the  master  of 
the  "  K."  could  not  rely  on  the  "V."  taking  a 
particular  course  ;  that  to  meet  possible  con- 
tingencies he  ordered  his  engineers  to  stand  to 
their  engines,  and  almost  instantly  afterwards 
gave  the  order  to  starboard  the  helm,  which  he 
deemed  would  prevent  or  greatly  mitigate  the 
collision,  and  then  stopped  and  reversed  the 
engines.  This  was  not  exactly  the  order  required 
by  the  regulations,  which  directed  that  in  such  a. 
case  the  engines  should  be  stopped  and  reversed. 
The  court  of  admiralty  had  deemed  both  vessels- 
to  be  in  fault,  and  had  adjudged  accordingly  ;. 
the  court  of  appeal  had  held  the  master  of  the 
"  K."  to  be  excused  under  the  circumstances  of  the 
case,  and  had  given  judgment  against  the  "V." 
On  appeal  to  the  house  of  lords  : — Held,  that 
the  statutes  and  the  regulations  had  not  left  the 
master  of  the  "  K."  a  discretion  in  the  matter  ; 
that  he  was  bound  to  stop  and  reverse  the  engines, 
and  that  as  he  had  not  done  so  at  the  first  moment 
of  danger  he  had  disregarded  the  regulations,  and 
consequently  that  the  "  K."  must  be  held  in  part 
responsible.  The  Kliedive,  Stoonitaart  Jlaat- 
schapp  1/  Xcderland \ .P.  and  0.  Steam  JS'arigatimi 
Co.,  52  L.  J..  Adm.  1  ;  5  App.  Cas.  876  ;  43  L.  T, 
610  ;  29  W.  E.  173  ;  4  Asp.M.  C.  567— H.  L.(E.) 

Reasonable  Time  to  be  allowed  before  the  Rule 

is  applicable.] — Those  in  charge  of  a  vessel  must, 
have  a  reasonable  time  to  appreciate  a  situatioui 
of  tlanger  before  the  stop  and  reverse  rule  can 
be  held  to  have  been  infringed.  Where  the  rec2 
light  of  a  steamship  came  into  view,  the  greei^ 
having  previously  been  seen,  on  the  starboardl 
bow  of  another  more  than  half  a  minute  before 
the  collision,  and  no  order  to  stop  and  reverse 
was  given  : — Held,  that  the  rule  had  beciii 
infringed.  Tlte  Bnunij  llaase,  Maria ren  v. 
Conqiaqnie  Frangaisc  de  Xarigatioii  a  Vaprnr,. 
53  L.  J.,  Adm.  43  ;  9  App.  Cas.  690  ;  50  L.  T.  372  ; 
32  W.  E.  880  ;  5  Asp.  M.  C.  216— H.  L.  (Sc.> 
And  see  The,  Bcnjl,  infra ;  The  Ceto,  supra,  col. 
816. 

Instantaneous  compliance  with  article  18  of 
1881,  Viy  which  "  every  steamship  when  approach- 
ing another  ship  so  as  to  involve  risk  of  collision 
shall  slacken  her  speed  or  stop  and  reverse  if 
necessary,"  is  not  necessary  ;  a  man  for  the 
exercise  of  his  judgment  must  be  allowed  a 
short,  but  a  very  short,  time.  The  Fmmy  Ilaase 
(supra)  approved.  The  Xqapoota,  tt6  L.  J., 
P.  C.  88  ;  [1S971  A.  C.  391— P.  C. 

The  "A."  anil  "  B."  were  crossing  within  the 
meaning  of  article  16,  and  it  was  the  duty  of  the 
"A."  to  keej)  out  of  the  way.  but  she  did  U(»tdoso. 
The  "  B.,"  when  from  a  ipiarter  to  half  a  mile 
distant,  slackened  her  sjieed.  and  continued  witli 
slackened  speed  to  within  300  yards  of  the  "A.,"' 
and  then  stopped  and  reversed,  but  not  in  time 
to  prevent  a  collision  : — Held,  tliat  the  "  P>." 
must  be  hold,  for  not  stopping  and  reversinj^ 
sooner,  to  blame  as  well  as  the  "  A."  Articles  1(V 
and  18  (of  1880)  are  intended  to  bo  applicahle 
according  to   the  circumstances  as  they  would 
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-present  tlicmselvcs  to  the  mind  of  a  prudent 
f.iiiliir,  and  come  into  force  before  the  risk  of 
'•ollisior.  i«  lixed  and  determined.  77u;  Beryl, 
5)$  L.  J..  Adm.  75  ;  9  V.  D.  137  ;  51  L.  T.  55i  ; 
m  W.  K.  l'>tl  ;  5  Asp.  M.  C.  321— C.  A. 

St3am5hip  justified  in  not  Stopping.] — A 
steamer,  the  -G.,"  saw  a  green  light  at  some 
<listance  and  starboarded  her  helm  ;  soon  after  the 
port  side  of  the  "  B.,''  without  a  red  light,  came 
'into  view,  so  close  that  the  only  chance  of  avoid- 
'•jng  a  collision  was  for  the  "  G."  to  continue  at  full 
■ppeed  ahead  and  starboard  her  helm,  which  she 
<lid.  The  "  B.''  struck  the  "  G."  on  her  starboard 
:iside  : — Held,  that  the  "  B."  was  alone  to  blame 
for  the  collision,  and  that  the  stop  and  reverse 
•rule  did  not  ajiply  under  the  circumstances  to 
4he  "  G.,"  and  that  article  23  was  applicable.  The 
Jirnarrs.  53  L.  J..  Adm.  2  ;  fl  P.  D.  16  ;  49  L.  T. 
702  ;  32  W.  E.  268  ;  5  Asp.  M.  G.  171— C.  A. 

Duty  of  Sailing  Ship  as  to  Taking  Way  Oif.] — 

'Though  article  18  (of  1880)  does  not  api)ly  to 
isailing  ships,  nevertheless  a  sailing  ship  under  the 
•circumstances  mentioned  in  the  article  must  be 
under  such  sail  that  the  way  can  readily  be 
■taken  off  her.  See  per  Brett,  L.J.  The  JJonloff/ie, 
«upra,  col.  817. 

Article  16  and  article  22  (crossing  and  keeping 
■course  rules)  of  the  regulations  of  1880,  are 
-wholly  independent  of  the  stop  and  reverse 
irule.  'Per  Brett,  M.B,.  The  Benjl.  supra  ;  The 
JD  or  dog  tie,  supra 

Whether  the  Stop  and  Reverse  Rule  applies 
.-at  Same  Time  with  other  Rules.]  — Semble,  when 
two  ships  are  approaching  each  other  upon 
meeting  or  crossing  courses  with  risk  of  collision, 
^nd  one  or  both  alter  their  helms  so  as  to 
•determine  risk  of  collision,  the  stop  and  reverse 
lule  does  not  apply.  The  Jesmond  and  The  Earl 
.of  Elqln,  8  Moore"  P.  C.  (N.s.)  179  ;  L.  R.  4  P.  C. 
i  :  2i  L.  T.  514  ;  1  Asp.  M.  0. 150.  The  Rhondda, 
■•8  App.  Cas.  549  ;  49  L.  T.  210  ;  5  Asp  M.  C. 
214. 

Steamship   in  Fault  for    not   Stopping.] — A 

.-steamship  held  in  fault  for  not  having  stopped 
iind  reversed  when  risk  of  collision  must  have 
3jeen  apparent.  The  Thaiues  and  The  Lntetla, 
i)  App.  Cas.  640  ;  12  Ct.  of  Sess.  Cas.  (4th  ser.) 
1— H.  L.  (Sc.) 

Lights  coming  into  Line.] — The  "  S."  and  "  C." 
■were  appiuaching  each  uther  at  night  on  opposite 
<;om-ses,  so  as  to  pass  starboard  to  starboard.  The 
master  of  the  "  C."  saw  the  green  and  white 
lights  of  the  "  S."  somewhat  more  than  a  quarter 
•of  a  mile  distant,  coming  into  line.  This  indicated 
a  probability  that  the  "  S."  was  porting,  which 
■would  cause  a  risk  of  collision ;  soon  after  the 
red  light  of  the  "  S."  was  seen.  The  engines  of 
the  "C."  had  been  previously  stopped,  but  the 
master  did  not  reverse  her  engines  till  the  red 
light  of  the  "  S."  was  seen  ;  the  vessels  soon  after 
•came  into  collision  : — Held,  that  the  "C."  was  to 
blame  for  infringing  the  stop  and  reverse  rule, 
because  as  there  was  a  probability  of  risk  of 
■collision  when  the  master  of  the  "  C."  saw  the 
•green  and  white  lights  of  the  '•  S."  coming  into 
line,  he  should,  being  aware  of  such  probability, 
?iave  then  reversed  the  engines  of  the  "  C."  The 
*Stnnviore,  54  L.  J.,  Adm.  89  ;  10  P.  D.  134  ;  53 
L.  T.  10  ;  5  Asp.  M.  C.  441— C.  A.  And  see  The 
Alhis,  supra,  col.  786  ;  The  Abis  and  The  Ojjorto, 
•supra,  col.  785. 


Perverse  Action  of  other  Chip.] — A  steamship, 
"A.,"  ported  to  anotlier  ste:lul^hip.  "  B.,"  that 
was  approaching  her  with  all  her  lights  shewing, 
until  "'B.'s"  green  was  shut  in.  "  B."  by  star- 
boarding oi)e!ied  her  green  again  to  "  A.,"  who 
again  ported  and  again  shut  in  the  green.  "  B." 
continuing  her  starboard  helm  again  opened  her 
green,  and  a  collision  followed  : — Held,  that  "  A." 
was  in  fault  under  36  &  37  Viet.  c.  85,  s.  17,  for 
not  having  stopped  and  reversed.  The  Arratooti 
Apmi;  59  L.  .J.,  P.  C.  49  ;  15  App.  Cas.  37  ;  62 
L.  T.  331  ;  38  W.  R.  481  ;  6  Asp.  M.  C.  491 
-P.O. 

Object    of    the    Rule    as    to    Stopping    and 

Reversing.] — The  object  of  the  stop  and  reverse 
rule  is  to  minimise  the  results  of  collisions  as 
well  as  to  prevent  them.  See  The  Eiiivty  ITaase, 
supra  ;  The  Thanicx  and  The Litfetia,  supra, ;  and 
per  Lord  Watson,  The  Khedive,  supra,  col.  818. 

Steam  Trawler.]— Semble,  article  18  (of  1884) 
applies  to  a  steam  trawler  at  work.  The  Tweeds- 
dale.  58  L.  J.,  Adm.  41  ;  14  P.  D.  164  ;  61  L.  T. 
371  ;  37  W.  II.  783  ;  6  Asp.  M.  C.  430. 

Thames  Rule  as  to  Stopping'  and  Reversing.]— 

A  steamship  rounding  a  point  in  the  Thames  held 
not  in  fault  under  rule  14  of  the  Thames  rules 
(1877)  as  to  stopping  and  reversing  ;  although  if 
she  had  not  been  under  a  port  helm  at  the  time 
there  would  have  been  risk  of  collision.  The 
Libra,  6  P.  D.  139;  45  L.  T.  161;  4  Asp.  M.  C.  429. 

The  Stop  and  Reverse  Rule  does  not  apply  to 
Overtaken  Ship.] — 'Uie  Franeonia,  2  P.  D.  8  ;  35 
L.T.  721  ;  25W.Pv.  197;  3  Asp.  M.C.295— C.  A. 

Meeting  Steamships — Porting  without  Stop- 
ping and  Reversing.] — Two  steamships  were 
approaching  each  other  in  daylight  nearly  end 
on.  One,  "T.,"  ported  and  gave  the  port  helm 
signal.  The  other,  "  0.,"  still  came  on,  and  "  T." 
ported  again  and  gave  a  second  port  helm  signal. 
•'  O."  then  starboarded,  and  a  collision  followed  ; 
— Held,  that  "  T."  was  not  in  fault  for  not  having 
stopped  and  reversed  before  the  second  porting^ 
The  Otto  and  The  Thors'i,  WiUon  v.  Currie, 
[1894]  App.  Cas.  116  ;  6  11.  162  ;  20  Ct.  of  Sess. 
Cas.  (4th  ser.)  876- H.  L.  (Sc.) 

Other  Ship  on  Wrong  Side  of  River.] — The 
"  Dromedary,"  proceeding  up  the  Clyde  on  her 
right  side  in  a  thick  fog,  heard  the  whistle  of  the 
tug  of  the  "  Nerano."  She  did  not  stop  or  reverse 
until  she  saw  the  tug,  which  with  the  "  Nerano  " 
was  on  the  wrong  .side  of  the  river  : — Held,  that 
the  "  Dromedary"  was  not  in  fault  for  a  collision 
which  followed.  Tlte  Nerano  and  the  Drome- 
dary, 22  Ct.  of  Sess.  Cas.  (4th  ser.)  237. 

Old  Law  as  to   Stopping   and  Reversing.] — 

Steamship  held  in  fault  for  not  stopping  and 
reversing,  in  consequence  of  bad  look-out.  The 
Julia  David,  46  L.  J.,  Adm.  54. 

Steamship  held  in  fault  for  a  collision  in  the 
Thames  caused  by  her  not  stopping  and  reversing. 
The  Trident,  1  Spinks,  217. 

Article  24. 

Overtahing  Shij> ;  eorresponding  with  Article  20 
of  ISSO  and  1884. 

Crossing  or  Overtaking.] — When  a  vessel  is  at 
the  same  time  overtaking  and  crossing  the  course 
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of  another  vessel,  she  is  to  be  deemed  an  over- 
taking, and  not  a  crossing  ship  under  article  16. 
and  is  bound  therefore  to  obey  the  directions  of 
article  20  of  1880,  and  keep  out  of  the  way  of  the 
other  vessel.  The  Seaton,  53  L.  J.,  Adm.  15  ;  9 
P.  D.  1  :  49  L.  T.  747  ;  32  W.  R.  600  ;  5  Asp. 
M.  C.  191.  But  see  The  Brendalhane,  7  P.  D. 
186  ;  46  L.  T.  204  ;  4  Asp.  M.  C.  505. 

As  a  general  rule  wherever  two  steamships  are 
on  converging  courses,  the  one  abaft  the  beam  of 
the  other  in  such  a  position  that  the  hinder  ship 
cannot  sec  the  side  lights  oE  the  leading  ship, 
the  former,  if  going  at  a  greater  speed  than  tlie 
latter,  is  to  be  considered  as  a  vessel  overtaking 
another  vessel,  within  the  meaning  of  the 
regulations,  and  bound  to  keep  out  of  the  way  ; 
and  thevare  not  to  be  treated  as  crossing  vessels. 
The  Fraticonia,  2  P.  D.  8  ;  35  L.  T.  721  ;  25 
W.  R.  197  ;  3  Asp.  M.  C.  295— C.  A. 

A  ship  is  not  overtaking  the  other  unless  she  is 
going  faster  than  the  latter.     If/. 

An  "  overtaking  "  vessel  within  the  area  lighted 
by  the  stern  light  of  the  "  overtaken  "  vessel  does 
not  cease  to  have  the  obligation  imposed  by 
article  20  of  1884,  of  keeping  out  of  her  way 
upon  catching  sight  of  one  of  her  side  lights  : — 
Semble,  where  there  is  no  risk  of  collision  and 
the  vessel  comes  within  sight  of  the  side  lights 
of  the  other,  the  vessels  being  at  a  considerable 
distance  apart,  article  16,  the  crossing  rule,  applies 
The  MoUere,  62  L.  J..  Adm.  102  ;  [1893]  P.  217  ; 
1  R.  639  ;  69  L.  T.  263  ;  7  Asp.  M.  C.  364. 

A  ship  coming  up  with  another  ahead  upon  a 
■course  differing  from  that  of  the  ship  ahead  by 
half  a  point : — Held,  to  be  overtaking  her.  The 
Chanonri/,  The  Leverin{iton,  42  L.  J.,  Adm.  58  ; 
28  L.  T.  284  ;  1  Asj).  M'.  C.  569. 

And  where  the  difference  of  courses  was  one 
and  a-half  points.     The  Brendalhane,  supra. 

As  to  the  '-overtaking"  rule  in  the  T3-ne 
bv-laws.  see  Tlie  Jlcnry  Morton,  31  L.  T.  859  ;  2 
Asp.  M.  C.466. 

And  see  further,  as  to  the  distinction  between 
crossing  and  overtaking  ships,  ARTICLES  10, 
20,  ante,  cols.  797,  811. 

Overtaken    Vessel  —  Manoeuvres    for    Third 

Vessel.  —Where  a  vessel  which  is  being  over- 
taken l<y  another  deviates  from  her  course,  it 
is  still  the  duty  of  the  overtaking  sliip  to  do  all 
«he  reasonably  can  to  keep  out  of  the  way  of  the 
former.  An  overtaken  vessel  which  finds  it 
necessary  to  mananivrc  for  a  third  vessel  is  to 
l)lamc  if  slie  deviates  from  her  cour.se  more  than 
is  necessary  to  avoid  immediate  danger.  The 
M<irti{/.>KM,0»  L.  T.  400  ;  7  Asp.  M.  C.  289— C.  A. 
Afllrnieil  in  H.  L. 

Collision  in  Suez  Canal.] — A  steamship  was 
overtaking  .-inotlicr  in  a  salt  water  lake  forming 
part  of  the  Suez  Canal,  and  before  she  passed  the 
Other  a  collision  occurred  : — Held,  under  the 
regulations,  the  overtaking  ship  was  in  fault. 
The  Hilda  and  The  Australia,  12  Ct.  of  Scss.  Cas. 
<Uli  ser.)  76. 

Ships  working  to  Windward.] — A  steamship 
in  tlie  Thames  \\as  coming  up  with  a  saihng 
.«hip  turning  to  windward.  The  latter  went  about 
as  the  steamship  attempted  to  pass  her,  and  a 
collision  occurred  : — Held,  that  the  steamship  was 
alone  in  fault.  The  Palatine,  27  L.  T.  631  ;  1 
Asp.  M.  C.  468. 

Two  sailing  ships  turning  to  windward  on  the 
sair.c  tack.     AVlien  the  leading  ship  goes  about. 


the  other,  if  she  cannot  stand  in  without  risk  of 
collision,  must  also  go  about.  The  PrisciVn, 
L.  R.  3  A.  &  E.  125  ;  23  L.  T.  566  ;  1  Asp.  M.  C. 
468. 

Two  ships  working  to  windward.  The  leading 
ship  wears  : — Semble,  the  other  is  not  an  "over- 
taking" ship  whilst  tiie  wearing  ship  is  approach- 
ing her  during  wearing.  The  Falhla/id  and 
The  Xa-cigathm.  Br.  &  Lush.  204  ;  1  Moore,  P.  C. 
(X.S.)  379  ;  9  Jur.  (x.s.)  1113. 


Article  25. 

Narrow    Channel;  Starlioard   Side   Rule;  cor- 
resiJondlnj  ivith  Article  21  of  1880  and  1884. 

Starboard-side  Kule  under  fonner  Acts.] — A 
vessel  held  in  fault  for  navigating  on  the  port  or 
Cheshire  side  of  the  Mersey,  contrary  to  9  &  10 
Vict.  c.  100,  s.  9.     The  Kimrod,  15  Jur.  1201. 

A  steam  vessel  was  proceeding  down  the  river 
Thames,  close  to  the  Surrey  shore,  under  the 
management  of  a  licensed  pilot,  when  she  came 
into  collision  with  a  barge,  which  was  sailing  up 
the  river.  In  an  action  for  the  damage  thereby 
caused  against  the  pilot  : — Held,  that,  according 
to  14  &  15  Vict.  c.  79,  s.  27,  and  17  &  18  Vict, 
c.  104,  ss.  296,  297,  it  was  the  duty  of  the  pilot 
to  have  kept  the  steam  vessel  to  the  starboard 
side  of,  but  within,  the  fairway  or  midchannel, 
and  when  he  saw  the  risk  of  collision,  to  port 
her  helm  so  as  to  pass  on  the  port  side  of  the 
barge,  and  therefore  it  was  properly  left  to  tiie 
jury  to  say,  whether,  at  the  time  of  the  collision, 
the  steam  vessel  was  on  the  starboard  side,  and 
within  the  fail  way  or  midchannel,  and,  what- 
ever was  the  position  of  the  steam  vessel,  whether 
the  collision  was  caused  by  the  negligence  of  the 
pilot  or  not.  Smith  v.  Voss,  2  H.  ic  N.  97  ;  26 
L.  J.,  Ex.  233  ;  5  W.  E.  534. 

Under  1 4  &  15  Vict.  c.  79,  a  vessel  was  required 
to  keep  on  the  starboard  side  of  the  Thames, 
notwithstanding  a  usage  for  vessels  to  work  the 
tide  in  navigating  the  river.  The  Sylph,  2 
Spinks,  75. 

A  custom  of  the  river  as  to  vessels  keeping  to 
particular  sides  and  waters  as  they  are  going  up  or 
down  : — Held,  not  to  override  the  Trinity  house 
regulations  of  1840.  The  Friends,  4  Moore,  P.  C. 
314. 

A  practice  for  vessels  in  a  rivjr  to  keep  in  or 
out  of  the  strength  of  the  tide  cannot  supersede 
a  rule  of  navigation  made  for  preventing 
collisions.     The  JJuhc  of  Sussex,  1  W.  Rob.  274. 

A  custom  that  ves.sels  in  a  river  should  keep  upon 
the  one  side  of  it  when  the  statute  law  requires 
them  to  keep  on  the  other,  cannot  be  maintained. 
17  &  18  Vict.  c.  104,  ss.  297,  298.  The  Unity, 
Swaljey,  101. 

See  alxo,  for  decisions  as  to  the  starboard  sitle, 
rule  under  loimcr  act.  The  Panther,  6  Spinks, 
31.  The  Malvlna,  1  Moore,  P.  C.  (N.h.)  357; 
Lush.  493  ;  Br.  &  Lush.  57  ;  9  Jur.  (n.s.)  527  ;  8 
L.  T.  403;  11  W.  R.  576.'  The  Mceander  and 
The  Florence  Nh/hfhu/ale,  1  Moore,  P.  C.  (N.S.) 
63  ;  Br.  &  Lush".  29  ;  6  L.  T.  400.  The  Seine, 
Swabey,  411.  'The  Hand  of  Providence,  Swabey, 
107.     The  Kinirod,  15  Jur.  1201. 

Application  to  Ship  in  Tow.] — The  starboard- 
side  rule  (17  &  18  Vict.  c.  104,  s.  297)  held 
applicable  to  a  ship  in  tow.  The  La  Plata, 
Swabey,  220,  298. 
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In  the  Tees.]— 77/r  JIari/  Zuhdc/i,  58  L.  T. 
(-41  ;  G  Asp.  M.  C.  2(;2. 

In  the  Dauuhe.] — The  Yourrl  and  The  Spear- 
111(1)1,  10  App.  Cas.  276  ;  53  L.  T.  29  ;  5  Asp.  M.  C. 
458. 

What  are— Straits  of  Messina.] — The  Strait  of 
Messina  is  a  narrow  channel  within  the  meaning 
of  article  21  :— Held,  that  the  "A.  L.,"  by  in- 
fringing the  said  article,  occasioned  the  collision 
which  afterwards  happened,  and  failed  to  estab- 
lish that  the  "  K.,"  by  anything  which  she  did, 
contributed  to  it  or  could  in  any  way  have 
avoided  it.  The  Rhuiuhli,  Scicluna  v.  Stnomm, 
8  App.  Cas.  549  ;  49  L.  T.  210  ;  5  Asi).  M.  C.  114 
— P.  C. 

Held,  that  the  "E.'s"  helm  having  been  put 
hard-a-port  in  a  way  which,  if  successful,  would 
have  put  her  on  such  a  course  as  would  have  deter- 
mined the  risk  of  collision,  the  duty  of  reversing 
her  engines  did  not  arise  till  it  was  discovered 
that  the  vessel,  owing  to  the  action  of  a  current, 
was  not  obeying  her  helm.     Ih. 

Falmouth  Harbour.]— Applies  to  a  steam- 
ship entering  and  passing  up  Falmouth  Harbour, 
and  if  a  steamer  going  into  that  harbour  keeps  to 
the  side  of  the  channel  which  lies  on  her  port 
hand,  she  violates  the  regulations.  The  Chjdach, 
51  L.  T.  668  ;  5  Asp.  M.  C.  336. 

Cardiff  Docks.] — A  collision  occurred  at 

the  junction  of  the  main  channel  leading  to 
Cardifi  Docks  and  the  channel  to  the  Eoath  Basin, 
between  a  steamer  going  up  the  former  and 
another  coming  down  the  latter  :— Held,  that  the 
place  of  collision  was  a  "narrow  channel  "within 
article  21,  and  that  articles  16  and  22  were  also 
applicable,  there  being  no  special  or  local  rules 
to  supersede  the  general  rules  of  navigation.  The 
Luveringtun,  55  L.  J..  Adm.  78  ;  iTP.  D.  117  ; 
55  L.  T.  386  ;  6  Asp.  M.  C.  7— C.  A. 

Mersey  Sea  Channel.] — The  channel  near 

tlie  bell  buoy  outside  the  Queen's  Channel  of  the 
Mersey  is  not  a  narrow  channel  within  17  &  18 
Vict.  c.  104,  s.  297.  The  Mceander  and  The 
Florence  Mghtinqalr,  1  Moore,  P.  C.  (N.s.)  63  : 
itr.  &  Lush.  29  ;  6  L.  T.  400. 

The   Swin.]  — The   Swin,   between    the 

Middle  Lightship  and  the  Mitldle  Sands,  is  a 
narrow  channel  within  article  21  of  1884,  and, 
therefore,  two  steamships  passing  one  another 
tin-ough  it,  should  each  keep  to  that  side  of  the 
fairway  of  the  channel  which  lies  on  their  star- 
board side.  The  Minnie,  [1894]  P.  336;  11  E. 
705  ;  71  L.  T.  715  ;  7  Asp.  M.  C.  521— C.  A. 

Since  the  lighting  of  the  N.E.  Maplin  buoy, 
in  1894,  it  has  been  safe  and  practicable,  by 
day  and  night,  for  inward-bound  vessels  navi- 
gating the  Swin  Channel,  at  the  entrance  to 
the  river  Thames,  to  pass  to  the  northward  and 
westward  of  the  Swin  Middle  Lightship  ;  and  in 
order  to  comply  with  the  regulations,  they  must 
now,  in  navigating  that  part  of  the  channel,  leave 
the  lightship  on  the  port  hand.  The  Minnie, 
supra,  and  The  Curennie  ([1894]  P.  338)  dis- 
cussed. The  Oporto,  66  L.  J..  Adm.  12  ;  75 
L.  T.  599  ;  8  Asp.  M.  C.  213.  See  S.  C.  in  C.  A., 
supra,  col.  785. 

Whether  question  of  Fact  or  Law.] — 

As  to  whether  it  is  for  the  judge  or  the  jury  to 
decide  what  is  a  narrow  channeC    See  The  JJ'irhs- 


gufc  and  The  Barrahool,  58  L.  J.,  P.  C.  101  ;  14 
App.  Cas.  318 — P.  C. 

Dockyard  Ports— Admiralty  Regulation  as  to 

Navigation— Plymouth.]— The  p.iwers,  if  any,  of 
the  lorils  of  the  admiralty  under  54  Geo.  3,  c."l59, 
s.  2,  to  make  regulations  as  to  navigation  antl 
mooring  of  ships  in  dockyard  ports,  must  be 
exercised  in  strict  conformity  with  the  act.  A 
notice  signed  by  the  admiralty  superintendent 
at  Plymouth,  as  to  merchant  ships  leaving  the 
deep-water  channel  of  Hamoaze  free  for  H.M.'s 
ships  when  docking,  not  issued  in  accordance  with 
the  act,  held  invahd.  H.M.S.  To2>aze,  10  L.  T. 
659  ;  12  W.  E.  923. 

Article  26. 
Sxiling  Ships  and  Fi.sh/ng   Craft;  new. 

Article  27. 

Special    Circumstances ;    corresponding    loith 
Article  23  of  1880  and  1884. 

Where  there  is  one  chance  of  escaping  collision, 
article  23  of  1880  justifies  a  seaman  indeparting 
from  the  regulations  in  order  to  avail  himself  of 
it.  The  Benares,  53  L.  J.,  Adm.  2  ;  9  P.  D.'lG  ; 
49  L.  T.  702  ;  32  W.  E.  268  ;  5  Asp.  M.  C.  171. 

Departure  from  the  regulations,  even  though 
no  negligence  is  involved,  if  not  necessary,  may 
cause  the  ship  to  be  held  in  fault.  Se'e  The 
Khedive,  Stoomraart  Maatscliajjpy  Nedcrland  v. 
Peninsular  and  Oriental  Steam  Navigation  Co.„ 
52  L.  J.,  Adm.  1  ;  5  App.  Cas.  876  ;  43  L.  T.  610  ; 
29  W.  E.  173  ;  4  Asp.  M.  C.  567— H.L.  (E.)  Cf. 
The  Memnon,  supra,  col.  818. 

The  principle  of  law  that  you  are  not  to  adhere 
to  strict  rules  of  navigation,  but  avoid  an  accident 
if  possible,  is  a  doctrine  very  carefully  to  be 
^•atched.  Per  Dr.  Lushington.'  The  Test,  h'iiot. 
of  Cas.  276.  Cf.  The  William  Frederich  and  The 
Byfoged  Christensen,  4  App.  Cas.  669  ;  41  L.  T. 
535  ;  28  W.  E.  233  ;  4  Asp.  M.  C.  201. 

A  vessel  ought  not  to  obstinately  persist  in 
adhering  to  the  rules  of  navigation  if  by  depart- 
ing from  them  (semble,  and  so  only)  a  collision 
may  be  avoided.  The  London,  6  Not.  of  Cas.  29. 
Although  rules  of  navigation  may,  and  must 
sometimes  be  departed  from,  '■  it  is  at  the  same 
time  of  the  greatest  possible  importance  to  adhere 
as  closely  as  possible  to  established  rules,  and  not 
to  allow  a  deviation  from  them,  unless  the  cir- 
cumstances which  are  alleged  to  have  rendereii 
such  deviation  necessary  are  most  distinctly 
proved  and  established."  Per  Dr.  Lushington. 
The  John  Buddie,  5  Not.  of  Cas.  387. 

A  vessel  with  the  wind  free  held  in  fault  for 
obstinately  holding  on  her  course,  the  other  sliip 
being  close-hauled  and  also  in  fault.  Tlie 
Commerce,  3  W.  Eob.  287. 

The  Trinity  house  sailing  and  steering  rule  of 
1840  not  to  be  departed  from  upon  mere  ground 
of  convenience  in  practice.  The  Friends,  4 
Moore,  P.  C.  311.     The  Gazdle.  1  W.  E.  471. 

A  vessel  put  her  helm  to  starboard,  contrary  to 
the  rules,  in  tlie  expectation  that  the  other  vessel 
would,  under  the  special  circumstances,  also  act 
contrary  to  the  rules  : — Held,  that  the  former 
was  in  fault  for  a  collision  that  followed.  The 
Superior,  6  Not.  of  Cas.  607. 

Duty  of  sailing  ship  to  depart  from  the  regu- 
lations where  stearasliip  does  nothing.  See  Th^ 
Highgate,  ante,  cols.  812,  814. 

the  19th  article  of  1862,  which  directs  that  in 
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"  obeyini^  and  construing  all  the  other  and  pre- 
vious legulations,  due  regard  is  to  be  had  to  all 
dangers  of  navigation,  and  to  any  special  circum- 
stances existing  in  any  particular  case,  rendering 
a  dei)arture  from  such  rules  necessary,  in  order 
to  avoid  immediate  danger,"  does  not  prescribe 
any  specific  course  to  be  adopted  or  pursued. 
Tfw  Allan  and  TJie  Flora,  14  L.  T.  8G0. 

If  a  ship,  bound  to  keep  her  course  under 
article  IS,  justifies  her  departure  from  that  rule, 
she  takes  upon  herself  the  obligation  of  shewing 
both  that  her  depaiture  was,  at  the  time  it  took 
place,  necessary  in  order  to  avoid  immediate 
danger,  and  also  that  the  course  adopted  hy  her 
%vas  reasonably  calculated  to  avoid  that  danger. 
Tiie  Affra  and  Elizahi-fh  Jenldns,  \  Moore,  P.  C. 
(x..';.)  435  ;  36  L.  J.,  Adm.  16  ;  L.  R.  1  P.  C.  501  ; 
10  L.  T.  755;  16  W.  Pv.  73.5. 

It  is  dangerous  to  the  public  to  leave  to  masters 
of  vessels  a  discretion  as  to  obeying  or  departing 
from  the  sailing  rules  ;  and  accortlingly  such  a 
discretion  need  not  be  exercised  except  in  cases 
of  very  clear  necessity.  Where  a  collision  has 
occurred  owing  to  one  colliding  vessel  having 
failed  to  observe  (as  its  duty  was)  the  rule  of  the 
road,  by  keeping  out  of  the  way  : — Held,  that,  in 
the  absence  of  proof  as  to  the  particular  time 
at  which  an  intention  to  violate  that  rule  was 
clearly  manifest,  the  other  colliding  vessel,  being 
prima  facie  bound  to  observe  the  18th  rule  by 
keeping  on  its  course,  wduld  not  have  been 
justified  in  departing  therefrom.  The,  Byfdijrd 
C'hristenspn,  Thp.  William  Frederich,  4  App.  Cas. 
€09  ;  41  L.  T.  535  ;  28  W.  P.  23.-?— P.  C. 

Departure  from  the  rule  provided  by  17  &  18 
Vict.  c.  104,  s.  296,  for  ships  meeting  each  other 
to  port  their  helms,  allowed  ;  the  circumstances 
being  such  as  to  render  such  departure  necessary 
to  avoid  immediate  danger.  'The  Muderatiun,  1 
Moore,  P.  C.  (x.s.)  528  ;^d  L.  T.  586. 

A  collision  took  place  between  two  sailing 
Tes.sels  crossing,  the  wind  being  about  S.S.E.,  and 
the  vessel  "  C."  steering  about  N.N.E.,  the  vessel 
•"  S."  about  W.  by  S.  ;  the  vessel  "  C."  did  not 
keep  out  of  the  way,  but  kept  her  course,  and 
the  vessel  "  S.,"  instead  of  keeping  her  course, 
ported  her  helm,  alleging  immediate  danger  as  a 
Tcason  for  so  doing : — Held,  that  both  vessels 
•were  to  blame  ;  the  vessel  "  C."  for  not  having 
kept  out  of  the  way,  in  accordance  with  the  pro- 
visions of  the  last  clause  of  the  12th  article,  and 
the  vessel  "  S."  for  not  having  kept  her  course, 
but  having  improperly  jjorted  her  helm,  there 
being  no  evidence  of  immediate  danger  to  justify 
a  departure  from  the  18th  article.  27ie  Sprina, 
L.  R.  1  A.  &  E.  99 ;  12  Jur.  (N..S.)  788  ;  14  W.il. 
■975.  S.  P.,  The  DapiH-.r  and,  The  Lady  Nornianhj, 
14  L.  T.  895. 

Two  sailing  ships  .at  night  were  approaching 
«ach  other  so  as  to  pass  ))ort-side  to  port-side. 
The  one  whose  duty  it  was  to  keep  out  of  tiie 
■way  under  article  14  («.)  altered  her  course  and 
Ixjgan  to  come  across  the  course  of  the  other. 
The  master  of  the  shij)  whose  dut  j'  it  was,  under 
article  22  of  1884,  to  keep  her  course,  at  a  dis- 
tance of  a.  quarter  of  a  mile  saw  tlic  red  light  of 
the  other  shij)  i-hut  in,  and  her  green  light  conic 
into  view.  He  conlinued  to  keep  his  course  till 
the  other  ship  herself  could  be  seen,  when  it  was 
too  late  to  avoid  the  collision,  which  immediately 
occurred  : — Held,  by  the  court  of  apjical,  that 
the  officer  in  charge  of  thesliip  which  was  prima 
facie  bound  to  keep  her  course  should  not  have 
kept  his  course  after  he  saw  that  tlie  other  vessel 
was  going  to  cross  his  hows, ;  and  that  article  23 


of  1884  had  then  come  into  operation,  and  that 
therefore  both  ships  were  to  blame  for  the  col- 
lision. But  held,  in  the  house  of  lords,  that 
very  great  allowances  should  be  made  for  an 
officer  in  charge  of  a  ship  suddenly  placed  in 
difficult  circumstances  by  the  wrongful  act  of 
another  ship.  The  judgment  of  the  court  below 
was  reversed  upon  the  facts  and  evidence.  The 
Tasmania,  15  Ajip.  Cas.  223  ;  63  L.  T.  1  ;  6  Asp. 
M.  C.  517— H.  L.  (E.)  Reversing  37  W.  R.  552 
— C.  A. 

In  a  cause  of  collision  between  two  steam 
vessels  meeting  ncarh'  eiul  on  in  the  river  Thames, 
it  was  allegeil  by  the  defendants  that  the  helm 
of  their  vessel  was  put  a-starboard  to  avoid  a 
barge : — Held,  that  the  onus  of  j^roving  that  a 
departure  fiom  the  rule  was  necessary  in  order 
to  avoid  immediate  danger  lay  upon  the  defen- 
tlants  ;  and  that,  in  the  absence  of  sufficient 
evidence  to  shew  what  became  of  the  barge,  the 
defendants  had  failed  in  their  proof,  and  were, 
therefore,  to  blame  for  the  collision,  the  result  of 
not  porting  their  helm.  The  Concordia,  L.  R.  1 
A.  &  E.  93  ;  12  Jur.  (N.s.)  771  ;  14  L.  T.  896. 

Article  23  (article  27  of  1897)  is  a  rule  of  common 
sense,  to  the  effect  that  the  regulations  are  to  be 
read  and  applied  so  as  not  to  cause  collision. 
See,  per  Dr.  Lushington,  The  Allanand  The  Flora, 
14  L.  T.  860. 

"When  one  person  neglects  his  duty, and  so 
puts  another  into  danger,  the  second  is  not 
justified  in  doing  nothing  to  avert  that  danger, 
though  it  is  caused  entirely  by  the  fault  of  the 
first."  Per  Brett,  M.R.  The  Jane  Bacon,  27 
W.  R.  35.  And  see  The  Ida  and  The  Wasa,  15 
L.  T.  103. 

The  "Ladj'  Anne,"  close-hauled  on  the  stai'- 
board  tack,  held  in  fault  for  not  putting  down 
her  helm  and  easing  off  her  head  sheets  at  the 
last  moment,  so  as  to  avoid  another  ship  close- 
hauled  on  the  port  tack.  I'he  Lady  Anne,  15 
Jur.  18. 

A  sailing  ship  held  in  fault  for  collision  with  a 
steamship  in  a  fog  because,  after  hearing  the 
whistle  of  the  steamship,  her  people  were  not 
read}'  at  the  braces  to  assist  the  helm  when  the 
ships  came  into  sight  of  each  other  at  close 
quarters.  The  Zadok,  53  L.  J.,  Adm.  72 ;  9  P.  D. 
114  ;  50  L.  T.  695  ;  32  W.  R.  1003  ;  5  Asp,  M.  C. 
252. 

Article  23  (article  27  of  1897)  does  not  apply  to  a 
case  where  non-compliance  with  the  regulations 
could  not  have  caused  the  collision,  nor  where 
the  regulations  could  not  safely  be  complied 
with.  See  Ihe  Citij  of  Antwerj)  and  The  Fried- 
rich,  supra.      The.  Concordia,  supra. 

The  "dangers  of  navigation "  refer  primarily 
to  dangers  other  than  collision.  As  to  whelher 
danger  of  collision  is  included,  see  The Bcnarc<, 
supra. 

Convenience  is  no  excuse  for  departing  from 
the  regulations.  The  Araxex  and  The  Black 
Prince,  15  Moore,  P.  C.  122  And  see  cases  supra, 
col.  822. 

The  fact  that  a  tug  or  a  steamship  has  a  heavy 
ship  in  tow  does  not  justify  her  in  not  keeping 
out  of  the  way  of  a  sailing  ship.  The  Warrior, 
L.  R.  3  A.  &  E.  553  ;  27  L.  T.  101  ;  21  W.  R.  82; 
I  Asp.  M.  C.  400.  The  American  and  The. 
Syria,  43  L.  J.,  Adm.  30  ;  L.  R.  6  P.  C.  127  ; 
31  L.  T.  42  :  22  W.  R.  927 ;  2  Asp.  M.  C.  350 
And  see  The  Iiulrptndcnce,  Lush.  270 ;  14 
Moore,  P.  C.  103  ;  4  L.  T.  563  ;   9  W.  R.  582. 

Nor  the  fact  that  the  two  ships  are  both 
making  for  the  same  pilot  cutter.     The  Ada  and 
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The  Sappho,  27  L.  T.  718  ;  1  Asp.  M.  C.  575. 
Affirnicl.  28  L.  T.  825  ;  2  Asp.  M.  C.  4. 

Soluble,  article  27  docs  not  justify  a  departure 
from  the  regulations  on  the  ground  of  a  reason- 
able expectation  that  the  damage  would  be 
thereby  diminished.  The  A'halive,  supra,  col. 
818. 

And  see  furthe);  as  to  departure  from  the 
regulations,  2.  Pkesumption  of  Fault,  ante, 
cols.  707,  scq. 

Article  28. 

Sound  Si/jmls;   corresponding  icith  Article  19 
0/1880  </«(^  188i. 


Article  29. 

Proper     Precmd'wns ;     corresponding     ivWi 
Article  24  0/I88O  and  1884. 

As  to  what  are  Proper  Precautions.] — See 
1.  Negligence,  supra,  cols.  684,  seq. 

Article  30. 

Local  Pules;  corresvonding  with  Article  25  of 

lS80Vi«fZ1884. 

Infringement  of  Local  Rules.] — ^Will  beheld  to 
be  negli'^enee.  See  Tlie  Margaret,  54  L.  J., 
Adm.  18  ;  9  App.  Cas.  873  ;  52  L.  T.  361  ;  33 
W.  R.  281  ;  6  Asp.  M.  0.  371— H.  L.  (E.)  The 
Yourrl  and  The  Sjjearman,  10  App.  Cas.  276  ; 
53  L.  T.  29  ;  5  Asp.  M.  C.  458,  infra,  col.  828. 

A  vessel  on  the  wrong  side  of  the  Tyne,  in 
breach  of  the  local  rule,  held  in  fault  for  colli- 
sion. The  Raithwaite  Hall,  30  L.  T.  233  ;  2 
Asp.  M.  C.  210. 

As  to  the  obligation  to  obey  local  rules,  and 
|,ioof  of  them,  see  The  Henry  Morton,  31  L.  T. 
859  ;  2  Asp.  M.  C.  406.  The  Peerless,  Lush.  30  ; 
appeal,  13  Moore,  V.  C.  484  ;  30  L.  J.,  Adm.  89. 
The  Smyrna,  2  Moore,  P.  C.  (N.s.)  43.5  ;  10  Jur. 
(N.s.)  977  ;  11  L.  T.  74,  infra,  col.  828. 

Ignorance  of  a  local  rule  is  no  excuse  for  not 
complying  with  it — per  Lord  Esher.  The  River 
Pericent,^Qi  L.  T.  509  ;  6  Asp.  M.  C.  467. 

A  Trinity  sailing  ballast  lighter  held  not  to  be 
reouired  by  the  sea  regulations  to  carry  lights  in 
the  Thames.  The  C.  S.  Butler,  L.  H.  4  A.  &  E. 
238  ;  31  L.  T.  549  ;  23  W.  E.  113  ;  2  Asp.  M.  C. 
408. 

A  local  rule,  though  not  made  by  competent 
authority,  may  give  rise  to  a  custom  which  will 
be  binding  on  all  ships.  The  Fgenoord,  Swabcy, 
374.  See  also  The  Smyrna,  infra,  col.  828  ; 
II.  M.S.  Topatc,  supra,  col.  824. 


have  power  to  establish  certain  fixed  duties  ta 
be  levied,  to  cover  the  expenses  of  certain  works 
which  were  in  progress,  which  commission  was 
to  be  temporary.  It  also  provided  for  a  river 
commission,  which  was  to  be  perniMncnt ;  its- 
duties  being  to  prepare  regulations  of  navigation 
and  a  river  police.  The  commission  to  consist 
of  delegates  from  the  states  traversed  by  the- 
river  along  its  whole  line.  The  European  com- 
mission issued  provisional  regulations  for  the 
police  of  the  Lower  Danube,  and  one  of  those 
regulations  contained  rules  for  navigating  the- 
Danube  : — Held,  that  the  rules  were  not  biiuliiig 
on  vessels  navigating  the  Danube,  the  European 
commission  having  no  authority  to  make  such 
regulations.  The  Smyrna,  2  Moore,  P.  C.  (N.s.> 
435  ;  10  Jur.  (N.S.)  977  ;  11  L.  T.  74. 

Ascending  and  Descending  Ships — Article* 
32,  36.] — Article  32  of  the  regulations  applicable 
to  the  navigation  of  the  Lower  Danube  provides- 
that  "when  a  vessel  ascending  the  river  finds- 
itself  exposed  to  meeting  a  vessel  descending  at 
a  point  which  docs  not  afford  sufhcient  breadth^ 
she  must  stop  below  the  passage  till  the  other 
vessel  has  cleared  it  ;  and  if  the  ascending  vessel 
should  be  actually  in  the  passage  as  the  other- 
approaches  it,  the  descending  vessel  must  stoi> 
above  until  the  passage  is  clear."  The  first  part, 
of  this  rule  is  imperative  whenever  an  ascenrUng 
ship,  approaching  a  point  which  does  not  afEord 
sufficient  brcadtli  for  two  vessels  to  pass,  has  notice 
that,  if  she  proceeds,  she  will  be  exposed  to  the 
risk  of  meeting  a  descending  ship  at  or  near  the. 
point.  The  second  part  of  the  rule  only  cotncs- 
into  operation  in  cases  in  which  the  ascending 
ship  has  already  reached  the  point  of  danger,, 
and  has  actually  begun  to  navigate  the  con- 
tracted passage,  before  notice  of  the  approach  of 
the  descending  ship  is  conveyed  to  her.  Where^ 
however,  it  is  clearly  the  intention  of  one  of  the 
vessels  to  violate  the  rule,  it  is  the  duty  of  the 
other  to  give  way  and  not  to  press  her  claim  to 
edence.     SS.    Diana    v.    .S';S'.    CUereden.   G4 


)K 


Plstrcss  Signals; 


Article  31. 

corresponding 
of  1884. 


to  Article  27 


12.  Local  PvUles. 

a.  Danube. 

Authority  of  Rules  of  Navigation.]— The 
treatv  of  peace,  signed  at  Paris,  in  1856,  after 
putting  the  Danube,  with  respect  to  the  rights 
of  persons  using  it  for  the  purposes  of  navigation, 
in  the  same  category  as  other  great  European 
rivers  separating  different  states  were  placed  by 
the  Congress  of  Vienna,  provided  that  a  com- 
mission, in  which  Great  Britain,  Austria,  France, 
Prussia,  Ptussia,  Sardinia,  and  Turkey  should 
each   be   represented    by  one  delegate,   should 


i)rec6 

L.  J.,  P.  C.  22  ;  [1894]  A.  C.  625  ;  6 

71  L.  T.  101  ;  7  Asp.  M.  C.  489— P.  C. 

Keeping  to  Right  Bank.]— Under  r.  34,  c.  2, 
of  the  Danube  commission  rules,  vessels  going 
down  the  Danube  should  keep  to  the  right  bank. 
Where  a  vessel  going  down  the  Danube,  when 
there  was  a  fog  and  approaching  night,  went  to 
the  left  bank  : — Held,  that,  according  to  the 
true  construction  of  the  rule,  that  was  neglect 
of  duty ;  and  that  such  negligence  was  the 
cause  of  a  collision  which  occurred  with  a  vessel 
coming  up,  although  the  absence  of  lights  on  the 
latter  ves'sel  might  have  partly  contributed  to- 
the  accident.  The  Yourri,  The  Spearman,  10 
App.  Cas.  276  ;  58  L.  T.  29  ;  5  Asp.  M.  C.  458— 
P.  C. 

b.  number. 

Stern  Light  —  Compulsory  Pilotage.]  —  The 
"E.,"  in  charge  of  a  tug,  was  dropping  astern 
foremost  up  tlie  Humber  with  the  tide,  and  was- 
eventuallv  brought  athwart  the  tide  to  go  into- 
dock.  The  "  E."  was  exhibiting,  in  addition  io 
the  masthead  and  side  lights,  a  white  light  from 
the  main  peak  shewing  astern,  which  had  been 
placed  there  by  the  order  of  the  pilot,  who  \ya3 
by  compulsion  of  law  in  charge  of  the  "  E."  The 
rides  for  th.e  navigation  of  the  river  Humber, 
made  by  order  in  council  in  pursuance  of  25  &  2G 
Vict.  c.  63,  s.  32,  incorporate   the   regulations 
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for  preventing  collisions  at  sea.  The  '•  E.," 
coming  down  the  Humber,  and  the  "  K."  came 
into  collision.  At  the  hearing  it  was  admitted 
that  the  '•  E."  was  to  blame : — Held,  that  the 
'  i;."  was  also  to  blame,  for  that  as  the  Humber 
rules  were  within  the  purview  of  36  &  37  Vict. 
c.  85,  s.  17,  there  had  been,  by  the  exhibition  of 
a  stern  light,  a  breach  of  statutory  regulation, 
iiamely  of  article  2,  which  it  was  impossible  to  say 
might  not  have  contributed  to  the  collision,  and 
tiiere  was  no  circumstance  to  make  a  departure 
from  the  regulation  necessary.  The  Ripon,  54 
L.  J..  Adm.  56  ;  10  P.  D.  65  ;  52  L.  T.  438  :  33 
W.  R.  65'J  ;  5  Asp.  M.  C.  365.  See  The  Monte 
Riisa,  ante,  col.  773. 

Vessel  at  Anchor — Height  of  Eiding  Light.] 
— The  "  M.,"  a  two-masted  vessel,  while  at 
anchor  in  the  river  Humber  was  exhibiting  an 
anchor  light  on  the  forestay  at  a  height  of  about 
ten  feet  above  the  deck,  and  another  on  the 
mizzen  mast  at  a  height  of  about  twenty-five  feet 
above  the  deck  : — Held,  that  there  was  a  sufficient 
compliance  with  the  rule  for  the  navigation  of 
the  Humber,  which  provides  that  the  after  light 
shall  be  double  the  height  of  the  forward  light. 
The.  Mtigncta,  5i)  L.  J.,  Adm.  55  ;  15  P.  D.  101  : 
03  L.  T.  114  ;  0  Asp.  M.  C.  531. 

c.  ECersey. 

Lights.]  —  Vessels  at  anchor  in  the  sea 
api)roaches  to  the  river  Mersey  are  bound  by 
37  &  38  Vict.  c.  52,  s.  1,  to  exhibit  a  white  light 
at  the  main  or  mizzen  mast,  in  addition  to  the 
wliite  light  prescribed  by  25  &  26  Vict.  c.  63, 
sclied.,  table  C,  art.  7,  and  a  vessel  omitting  to 
exhibit  such  additional  light  will,  where  the 
omission  may  have  caused  or  contributed  to 
collision,  be  held  to  blame  under  s.  17  of  the 
36  k  37  Vict.  c.  85.  The  LtKh/  Djwnshlre,  48 
J>.  .1.,  Adm.  41  ;  4  P.  D.  2  5 ;  31)  L.  T.  236 ;  27 
A\".  11.  648  ;  4  Asp.  M.  C.  25. 

Customs'  Light.] — A  steamship  under  way  is 
not  entitled  to  carry  a  white  light  at  the  mizzen 
truck  as  a  signal  for  a  customs  officer,  or  other- 
wise than  as  a  ([uarantine  light ;  and  if  she 
cairies  such  a  light  for  the  former  purpose,  she 
is  guilty  of  a  breach  of  the  Mersey  navigation 
rules,  and  will  be  held  to  blame  for  a  collision  if 
llie  other  vessel  might  have  been  misled  thereby. 
The  Talbut,  [181)1]  P.  184  ;  64  L.  T.  542  ;  7  AsJ). 
M.  C.  36. 

Stem  Light.] — At  the  trial  of  an  action  for 
<lainago  ]>y  collision  it  a]))iearcd  tliat  the  stern 
light  of  the  plaintiffs'  vessel  was  placed  on  deck 
al)aft  a  house  on  the  after  part  of  the  deck  : — 
Held,  that  this  was  an  infringement  of  rule  5  of 
the  Mersey  rules,  but  the  court,  having  regard 
to  tlie  position  of  the  ])laintiffs'  and  the  defen- 
dant's vessels,  helil.  tliat  the  infringement  could 
not  have  contril;ui(;<l  to  the  collision.  The  Fire 
Queen,  .">6  L.  J..  Adm.  '.lO  ;  12  P.  D.  147  ;  57  L.  T. 
312  ;  36  W.  R.  15  ;  6  Asj,.  M.  C.  146. 

Vessel  at  Anchor— Lights.] — The  steamship 
"H."'  :it  night  ran  into  the  barque  "  E."  at 
anchor  in  the  liver  Mersey.  l'>y  order  in  council 
of  the  5th  Jan.,  l«Hl,  every  vessel  wiien  at  anchor 
in  the  river  Mersey  shall  carry  two  white  lights, 
the  after  light  being  carried  (louble  the  height  of 
the  foremost  light.  The  "E. "  cxliibiled  two 
anchor  lights,  both  of  which  were  about  twenty 
feet  above  the  deck.    It  was  admitted  by  the 


defendants  that  they  only  saw  the  after  light : — 
Held,  that  the  '•  H."  was  to  blame  for  a  bad  look- 
out, and  the  "  E."  to  blame  for  a  breach  of  the- 
regulation,  it  not  being  shewn  that  in  the  circum- 
stances of  the  case  the  breach  couLl  not  have 
contributed  to  the  collision.  The  Ilennud,  62' 
L.  T.  670  ;  6  Asp.  M.  C.  50y. 

Launch.] — As  to  precautions  to  be  taken  at 
launches  in  the  Mersey,  see  The  George  Itojjer^ 
and  Cases,  supra,  cols.  696,  697. 

cc.  Newport. 

Entering    Port   of  Newport— By-laws.] — The 

proper  mode  for  a  vessel  to  enter  the  port  of 
Newport,  having  regard  to  rules  12  and  13  of 
the  by-laws  (l.s94)  of  the  port,  which  require 
every  vessel  proceeding  seaward  to  be  kept  to< 
the  right-haud  or  west,  and  every  vessel  pro- 
ceeding inward  from  the  sea  to  be  kept  to  the- 
right-hand  or  east  of  mid-channel — that  is  to- 
say,  the  deep-water  navigable  channel,  the- 
entrance  to  which  is  marked  by  the  Bell  and' 
Red  buoys — is  to  keep  outside  the  buoys  until 
she  can  turn  so  as  to  pass  between  them,  passing,- 
nearer  to  the  Red  buoy  than  to  the  Bell  buoy^ 
although  when  the  tide  is  high  there  is  sufficient 
water  to  allow  a  vessel  to  enter  the  channel  by- 
passing over  the  flats  inside  the  buoys.  A  vessel, 
however,  entering  the  port  from  the  eastward' 
would  not  be  wrong,  as  regards  a  vessel  coming: 
out,  in  entering  the  channel  by  passing  inside  the- 
Red  buoy.  The  Winsfanley,  65  L.  J.,  Adm.  121  ; 
[1896]  P.  297  ;  75  L.  T.  133  ;  8  Asp.M.  C.  170— 
C.A, 

d.   Thames. 

Regulation  of  1863 — Crossing  Rule.] — Ships  io) 
the  Thames  approaching  each  other  upon  opposite 
sides  of  a  point  round  which  the  river  bends^ 
upon  such  heatlings  that  if  at  sea  they  would  be 
crossing  ships,  are  not  crossing  ships  within  the 
regulations  of  1863.  Tlte  Jla/ir/er  and  The 
Cologne,  Maleolmv.  General  Steam  Xavigatlon  Co.,. 
9  Moore,  P.  C.  (N.s.)  352  ;  L.  R.  4  P.  C.  519  ;  27 
L.  T.  769  ;  21  W.  R.  273  ;  1  Asp.  M.  C.  484— 
P.  C.  The  Velocit)/,  General  Steam.  JSarigathvi- 
Co.  V.  Jlcdley.  6  lloore,  P.  C.  (N.s.)  263  ;  39  L.  J., 
Adm.  20  ;  L.  R.  3  P.  C.  44  ;  21  L.  T.  686  ;  IS 
W.  R.  264— P.C.  See  also  The  E-ih  and  Tho 
Niord,  7  Moore,  P.  C.  (N.s.)  276  ;  L.  R.  3  P.  C. 
436  ;  24  L.  T.  167  ;  1  Asp.  M.  C.  1.  The  Oeeano- 
and  The  Virgo,  infra. 

Getting  under  "Way — Shewing  a  Light.]— A 
steamship  getting  under  way  in  the  Thames,  amV 
athwart  tlie  river  in  such  a  position  that  her 
side  lights  are  not  visible  to  vessels  bound  ui> 
and  down,  must  siiew  a  light  sullicietit  to  warn 
ap))roaching  vessels  of  her  [jrescnce.  If  she  fails 
to  do  so.  she  breaks  the  Thames  rules.  1872,  r.  20. 
The  John.  Fenwiek,  L.  R.  3  A.  tc  E.  500  ;  41  L.  J.,. 
Adm.  38  ;  26  L.  T.  322  ;  1  Asp.  M.  C.  219. 

Crossing  Rule  of  1872.]— A  steamship,  "A.," 
going  up  the  river  Thames,  met  another,  "B.," 
coming  down  in  the  reach  above  her,  whicii- 
made  an  angle  in  the  reach  in  which  she  was. 
At  this  time  "A."  had  "P>. "  on  her  starboard 
bow  : — Held,  that  they  were  crossing  sliips 
within  ride  29  of  the  Thames  lules,  1872,  ancl 
that  it  was  the  duty  of  "  A."  to  keep  out  of  the 
way.      The  Orrano  and  The  ]  irgo,  3  P.    IJ.  GO. 

Thames  Rules,  1880— Steamships— Rounding 
Points    of   River.] — Itule    23    of    the    Thames. 
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rules,  ISSO,  is  not  confined  to  the  seaward  side 
■of  -'a  line  drawn  from  Blackwall  Point  to  Bow 
•C'rcek."  A  steamsiiip,  the  "C.  S.,"  left  the 
.South-We>t  India  Docks  nearly  opposite  the 
^•iirve  (if  Blackwall  Point,  and  proceeded  down 
stream  at  easy  speed  against  a  flood  tide.  In  a  few 
miinites.  as  she  was  about  to  round  Blackwall 
Point,  she  perceived  the  steamship  "  M. "  in 
Bugsby's  Eeach,  and  preparing  to  round  the 
point;  the  "  C.  S."  stopped  and  reversed  her 
•engines,  but  a  collision  between  the  "  C.  S."  and 
the  '"M."  took  place  :—PIeld,  that  rule  2o  of 
the  Thames  rules,  ISSO,  did  not  apply,  under  the 
circumstances,  to  the  "  C.  S."  ;  that  ordinary 
■care  on  the  part  of  the  "  M."  would  have 
enabled  her  to  avoid  the  collision,  and  that  she 
iilone  was  to  blame.  2'hc  Marqaret^  Cayzer  v. 
Carnni  (\>..  5-t  L.  J.,  Adm.  IS  ;  9  App.  Cas.  873  ; 
--.2  L.  T.  3(jl  ;  33  W.  11.  281 ;  5  Asp.  M.  C.  371— 
H.  L.  (E.) 

Thames  Rules.  1880,  rr.  22,  23.]— A  steamship 

navigating  the  Thames  against  the  tide  is  bound 
to  obey  rule  23  of  the  Thames  rules,  1880,  and 
on  approaching  one  of  the  points  there  named, 
to  wait  until  vessels  then  approaching  it  with 
•the  tide  have  passed  her,  or,  quaere,  passed  the 
point.  "Whether  vessels  are  also  to  observe 
rule  22.  and  pass  port-side  to  port-side,  depends 
on  whether  the  vessel  navigating  against  the  tide 
is  close  to  the  shore  when  waiting  for  the  one 
coming  down  with  the  tide  to  pass  her,  or  so  far 
out  as  to  allow  the  latter  to  pass  port-side  to 
port-side.  Semble,  where  the  point  to  be  passed 
is  on  the  north  side  of  the  river  with  a  flood  tide, 
or  on  the  south  side  with  an  ebb  tide,  if  the 
vessel  navigating  with  the  tide  has  her  green 
light  open  when  ahead  of  the  vessel  waiting,  the 
23rd  rule  alone  applies,  and  the  vessels  will  pass 
clear  starboard  to  starboard ;  otherwise  Loth 
rttles  'appl3\  Steamships  rounding  a  point  are 
not  bound  to  stop  or  reverse  engines  because  at 
one  moment  they  are  approaching  each  other 
with  risk  of  collision  if  they  keep  straight  on, 
Piut  without  risk  of  collision  if  both  vessels  keep 
the  curvilinear  course  the}'  are  then  on.  The 
Llhra,  6  P.  I).  139  ;  45  L.  T.  IGl  ;  4  Asp.  M.  C. 
429. 

Barge  Dredging— Lights.]— The  sailing  barge 
"  M.,"  with  her  mast  lowered  and  her  anchor  on 
the  ground,  was  dredging  down  the  river  Thames, 
when  she  was  run  into  bj-  the  steam  tug  "  I.  C." 
with  a  string  of  barges  in  tow.  The  "  M. "  was 
■exhibiting  a  white  light  in  a  globular  lantern, 
which  was  placed  on  the  top  of  her  mast-case, 
iibout  four  feet  above  the  deck:— Held,  that 
"  M. "  was  not  a  sailing  vessel  "  under  way." 
within  the  meaning  of  the  Thames  rules,  1880. 
The  IiuVuin  Chief,  58  L.  J.,  Adm.  25  ;  14  P.  D. 
24  ;  60  L.  T.  240  ;  6  Asp.  M.  C.  302. 

Thames    Eules,    1880— Application    of   Rule 

22.] — This  rule  is  not  to  be  interpreted  in  the 
same  way  as  the  "end  on"  rule  of  the  sea  regu- 
lations. Vessels  may  be  approaching  each  other 
with  risk  of  collision  in  the  Thames  without 
being  end  on,  or  nearly  end  on,  and  where  the 
green  or  red  light  of  one  is  seen  on. the  starboard 
or  port  bow  of  the  other.  The  Odessa,  40  L.  T. 
77  ;  4  Asp.  M.  C.  493— C.  A.  Followed  In  The 
Ladtj  Wvdehotise,  2  Times  L.  P.  252.  The  Mary 
Zuh'den,  58  L.  T.  041  ;  6  Asp.  M.  C.  202. 

Barges  in  Tow.] — No.  4  of  the  by-laws  of  the 
Thames  conservators,  July,  1877,  is  as  follows  : 


"  Above  and  to  the  westward  of  Albert  Bridge  at 
Chelsea,  six  vessels  and  no  more  mny  be  towed 
together  in  a  single  line  at  one  time,  and  the 
distance  between  any  two  of  the  vessels  shall 
not  exceed  fifty  feet": — Held,  that  the  towing 
of  eight  barges  by  a  steam  tug,  the  first  four 
being  in  a  single  line,  and  the  last  four  two 
abreast,  but  lashed  closely  together,  was  an  in- 
fringement of  the  bv-law.  aadneii  v.  Ituiinh 
40  L.  T.  258  ;  4  Asp.  M.  C.  73. 

Ballast  Lighter— Lights.]— The  regulations 
for  preventing  collisions  at  sea  issued  under 
the  Merchant  Shipping  Act.  1802  (25  &  26  Vict. 
c.  03),  ss.  31,  32,  and  order  in  council  of  the  0th 
of  January,  1803,  do  not  apply  to  a  ballast  lighter 
which,  though  at  times  navigated  under  sail, 
never  goes  to  sea,  but  is  wholly'employed  within 
the  limits  of  the  jurisdiction  of  the  Thames  con- 
servancy. The  C.  S.  Butler,  L.  E.  4  A.  &  E 
238  ;  31  L.  T.  549  ;  23  W.  E.  113. 

When  such  a  vessel  has  been  injured  in  a  col- 
lision, her  owners  will  not,  in  the  absence  of  any 
by-law  of  the  conservators  of  the  Thames  pre- 
scribing lights  to  be  carried  by  her,  be  held 
disentitled  to  recover  damages  in  a  cattse  of 
collision  on  the  ground  that  she  contributed  to 
the  collision  by  being  under  way  before  sunrise 
without  having  any  lights  exhibited.     II. 

Dumb  -  harges.] — Dumb  -  barges  in  motion 
driving  with  the  tide  up  or  down  the  river 
Thames  at  night  are  not  bound  to  carry  lights. 
The  Owen  Wallis,  43  L.  J.,  Adm.  36  ;  L.  E.  4 
A.  &  E.  175  ;  33  L.  T.  41  ;  22  VV.  E.  095. 

A  dumb-barge  coming  up  the  river  Thames  in 
a  flood  tide  may  keep  on  either  side  of  the  river, 
and  there  is  no  obligation  on  her  by  custom  or 
otherwise  to  keep  in  mid-channel.     lb. 

There  is  no  duty  on  a  dumb-barge  driving 
with  the  tide  in  the  Thames  to  keep  "out  of  the 
way  of  a  steamship  ;  but  it  is  the  duty  of  the 
steamship  to  keep  out  of  the  way  of  the  barge. 

When  a  collision  occurs  between  a  dumb-barge 
without  lights  and  a  steamer  on  a  dark  night  in 
the  Thames,  there  is  no  presumption  of  law  that 
the  steamer  is  to  blame.  The  Sivallow,  36  L.  T. 
231  ;  3  Asp.  M.  C.  371— C.  A. 

Dumb-barges  in  the  Thames  do  not  carry 
anchors,  and  have  no  means  of  bringing  up 
except  by  going  ashore  or  fastening  on  to  any- 
thing they  may  come  in  contact  with,  and  hence 
a  dumb-barge  getting  under  way  in  clear  weather 
and  getting  into  a  fog,  is  not  guilty  of  negligence 
if  she  comes  into  contact  with  a  vessel  moored  in 
the  river,  and  if  that  vessel,  in  breach  of  the 
rules  and  by-laws  for  the  navigation  of  the 
river  Thames,  has  her  anchor  not  stock-a-wash, 
and  the  barge  is  thereby  injured,  the  vessel  so 
moored  is  solely  responsible  for  such  damage. 
The  Rose  of  Ennland,  59  L.  T.  262  ;  6  Asp.  \Cq,. 
304. 

Stopping  and  Reversing.] — A  steamer  having 
stopped  but  not  having  reversed  immediately 
before  a  collision,  though  the  court  found  as  a 
fact  that  her  not  having  done  so  did  not  affect 
the  collision,  and  having  thus  infringed  rule  14  of 
the  Thames  rules,  1880: — Held,  that  she  was 
nevertheless  not  to  blame,  for  the  Thames  rules 
do  not  fall  within  the  operation  of  s.  17  of  the 
Merchant  Shipping  Act,  1873  (30  &  37  Vict, 
c.  85).  The  Barton,  53  L.  J.,  Adm.  25  :  9  P.  D.  44  ; 
50  L.  T.  370  ;  32  W.  E.  597 ;  5  Asp.  M.  C. 
213. 
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Fog — Anchorage  Ground.] — Although  a  vessel 
may  be  justified  in  anchoring  in  the  fairway  of 
the  Thames  through  being  overtaken  by  a  dense 
fog.  such  a  place  is  not  a  proper  anchorage 
gi'ound  under  articles  10  and  12  of  the  Thames 
rules.  1872,  and  the  duty  lies  on  those  in  charge 
of  her  to  move  her  as  soon  as  they  reasonably 
can.  and  if  a  collision  occurs  whilst  she  is  so 
anchored,  the  question  will  be,  whether  between 
the  time  of  her  anchoring  and  the  collision  the 
weather  was  such  that  she  could  reasonably  have 
been  removed.  A  steamship  bound  up  the 
Thames  on  a  flood  tide  ought  not  to  leave  a 
wharf  and  get  under  way  in  a  dense  fog,  and, 
semble,  if  a  vessel  is  overtaken  by  a  dense  fog  in 
such  circumstances,  the  proper  mode  for  her  to 
go  up  is  dredging  up  stern  first  with  her  anchor 
down,  so  that  she  can  be  brought  up  at  any 
moment.  Tlie  Aguadilhnia,  6U  L.  T.  897  ;  6 
Asp.  M.  C.  3110. 

In  Gravesend  Eeach.] — VVhere  a  vessel,  1 

intending  either  to  moor  at  one  of  the  buoys  or ' 
anchor  in  the  anchorage  ground   in  Gravesend 
Keach,  moves  from  buoy  to  buoy  to  select  one, 
and,  finding  them  all  occupied,  anchors  a  short . 
distance  above  the  last  of  the  buoys,  she  does  not  j 
navigate  within  the  anchorage  ground  in  con- 
travention   of  the    Thames    rules,   1872,   r.    1.5.  ( 
Tlie  Cittj  of  Delhi,  .■)8  L.  T.  .531  ;  6  Asp.  M.  C.  269. 

Vessel  Dropping  up   River   stern  foremost — 
Look-out  Astern— Duty   to   Warn  approaching 
Vessel.] — It  is  the  iluty  of  a  vessel  dropping  up 
the  Thames  in  the  neighbourhood  of  the  Docks  i 
at  night  to  have  a  look-out  astern,  and  to  warn  • 
an    approaching     vessel    bound    down    of    her 
presence.    Semble,  a  steamship  may  under  such 
circumstances  sound  the  blast  of  five  seconds'  j 
duration  mentioned  in  the  Thames  rules.   1880, 
r.  ly.      The  Ju/w,   11  E.  679;  71  L.  T.  341  ;  7 
A.sp.  M..C.  .506. 

Anchor  Stock  awash.] — By  r.  20  of  the  rules 
and  tjy-I;i\\s  for  the  regulation  of  the  naviga- 
tion of  the  river  Tiiames,  allowed  by  order  in 
council,  February  .5.  1872,  "No  vessel  shall  be 
navigated  or  lie  in  the  river  with  its  anchor  or  j 
anchors  hanging  by  the  cable  perpendicularly 
from  the  hawse  unless  the  stock  shall  be  awash 
.  .  .  ."  In  an  action  of  damage  for  a  col- 
lision which  occurred  in  the  river  Thames,  it 
appeared  that  the  anchor  of  tlie  plaintiffs'  vessel 
was  one  of  the  jtarts  which  first  came  in  contact 
with  the  defenihints'  vessel.  It  was  hanging 
from  the  hawse,  shackle,  or  ring,  awash,  an<l  the 
defendants  by  their  counter-claim  charged  the 
jdaintiffs  with  neglecting  to  com])ly  with  the 
rule  : — Held,  that  the  rule  had  not  been  in- 
fringed, as  the  anchor  must  be  as  low  as  stock 
awash,  Ijut  may  l>e  as  much  lower  as  is  thought 
proper.  The  J.  li.  Hiiide,  61  \j.  J.,  Adm.  iM  ; 
[lH'.t2]  P.  231  ;  67  L.  T.  832  ;    7  Asp.  M.  C.  2.57. 

Where  a  vessel,  intending  cither  to  moor  at 
one  of  the  buoys  or  anchor  in  the  anchorage 
ground  in  (Iravesend  Keach,  finds  all  the  buoys 
occu])ic(l,  and,  im  passing  the  last  buoy,  gets  her 
anchor  a-cockbill  for  the  ])ur|iose  of  bringing 
herself  to  anchor  on  finding  a  suitable  (ilace, 
and,  after  she  has  got  a  short  distance  above  the 
buoys,  a  collision  occurs  and  damage  is  done  by 
the  anchor,  such  anchor  is  only  a-cockbill 
during  such  time  as  is"aVjsolutely  necessary  "for 
bringing  her  to  anchor  within  the  meaning  of 
the   Thames   rules,    1880,   r.    lit.      The    City  of 
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Delhi,  supra.  And  see  The  Base  of  Eiujland, 
supra,  col.  832. 

Whether  the  anchor  of  a  steamer  in  the 
Thames  should  be  carried  at  the  hawse-pipe 
with  the  stock  above  water  is  a  matter  within 
the  province  of  the  pilot,  notwithstanding  that 
the  carrying  of  an  anchor  in  such  a  position  may 
be  an  infringement  of  r.  20  of  the  Thames  con- 
servancy by-laws  ;  and  therefore  owners  are 
not  liable  for  damage  caused  thereby.  The 
fiipon  (supra,  col.  829)  explained.  The  Monte 
Rosa.  62  L.  J.,  Adm.  20  ;  [1893]  P.  23  :  1  E.  .557  ; 
68  L.  T.  299  ;  41  W.  E.  304  :  7  Asp.  M.  C.  326. 

A  dumb-barge,  by  the  negligent  navigation  of 
those  in  charge  of  her,  was  suffered  to  come  into 
contact  with  a  schooner  moored  to  a  mooring- 
biroy  in  the  river  Thames.  The  schooner  had 
her  anchor  hanging  over  the  bow  with  the  stock 
above  water,  contrary  to  the  Thames  by-laws. 
The  anchor  made  a  hole  in  the  barge  and  caused 
damage  to  her  cargo.  But  for  the  improper 
position  of  the  anchor  neither  the  barge  nor  her 
cargo  would  have  received  any  damage.  In  an 
action  of  damage  by  the  owners  of  the  barge 
against  the  schooner  : — Held,  that  both  vessels 
were  to  blame,  and  that  therefore  the  owners  of 
the  barge  were  entitled  to  half  the  damage  sus- 
tained. The  Margaret,  50  L.  J.,  Adm.  67  ;  6 
P.  D.  76  ;  44  L.  T.  291  ;  29  W.  E.  533— C.  A. 

Vessel  crossing  River.] — By  article  24  of  the 
rules  and  by-laws  for  the  navigation  of  the 
river  Thames,  '•  8team-vessels  crossing  from  one 
side  of  the  river  towards  the  other  side  shall  keep 
out  of  the  way  of  vessels  navigating  up  and  down 
theriver."  and  by  article  25  such  other  vessels  shall 
keep  their  course  : — Held,  that  a  ship  which  has 
not  completely  accomplished  the  manoeuvre  of 
crossing  is  still  under  the  obligation  of  the  rule, 
although  her  stem  may  have  got  as  near  to  the 
opposite  shore  as  she  can  safely  get,  if  she  is  still 
athwart  the  stream.  The  Hirer  Derwent,  64 
L.  T.  509  ;  7  Asp.  M.  C.  37— H.  L.  (E.) 

Where  a  vessel  lying  at  anchor  in  the  river 
Thames,  head  to  tide,  gets  under  way  for  the 
purpose  of  proceeding  up  or  down  the  river  with 
the  tide,  and  in  turning  round  she  has  to  work 
across  the  livei-,  she  is  a  steam-vessel  "  crossing 
from  one  side  of  the  river  towards  the  other  side" 
within  the  meaning  of  the  Thames  rules,  1880, 
r.  24,  and  it  is  her  duty  to  keep  out  of  the  way  of 
vessels  navigating  up  and  down  the  river,  and  of 
the  latter  to  keep  their  course,  under  article  25. 
The  Srhwaii,  61  L.  T.  308  ;  6  Asp.  M.  C.  409. 

Steamship— Four  blast  signal.] — Where 

a  steamship  navigating  tin;  river  Thames  is  in 
such  a  position,  through  no  fault  of  those  in 
charge  of  her,  that  it  is  unsafe  or  im])racticablc 
for  her  to  keep  out  of  the  way  of  a  sailing  vessel, 
it  is  the  duty  (if  the  .sailing  vessel,  under  the 
Thames  rules,  1880,  r.  21,  on  hearing  the 
steamer's  whistle  sounded  as  therein  provided, 
to  keej)  out  of  the  wav  of  the  steamer.  The 
l,oi„jHr,rfo,i.  5'.l   I..  T.  'IW  :    C  Asp.  M.  ('.  302. 

Steamship  Swinging— Stern  Light.] — A  steam- 
ship liaviiig  let  go  hci-  ancliiir  in  tiie  Thames 
was  swinging  to  t!ie  tide  athwart  the  river.  Her 
sidelights  and  masthead  light  were  not  taken  in 
for  three  or  four  minutes  after  the  anchor  held, 
when  her  riding  light  was  jiut  up  and  her  mast- 
head light  shown  at  the  stern  by  way  of  a  stern 
lijrht  : — Held,  that  she  was  in  fault  for  a  collision 
with  anothersteamship  underway,  which  occurred 
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very  shortly  after  she  took  in  her  sidelights  and 
jnit  up  her  I'iding  light.  Held,  also,  that  her 
masthead  light,  which  she  exhibited  at  her 
stern,  was  not  such  a  light  as  is  required  by  the 
Thames  rules,  1892,  r.  7  (r).  Held,  also,  that 
she  was  in  fault  for  not  sounding  four  or  more 
blasts  of  her  steam  whistle  in  compliance  with 
the  Thames  rules,  1880,  r.  18.  The  Wrqa,  o4 
L.  J.,  Adm.  68  ;  [1895]  P.  156;  11  R.  726:  72 
L.  T.  332  ;  7  Asp.  M.  C.  597. 

Steamship  Turning — Four  Blast  Signal.] — A 

steamship  about  to  turn  in  the  river  is  bound 
to  give  the  signal  required  by  the  Thames  rules, 
1880,  r.  ^S,  before  executing  the  manoeuvre  of 
turning.  The  New  Pelton.  60  L.  J.,  Adm.  78  ; 
[1891]  P.  258  ;  65  L.  T.  494  ;  7  Asp.  M.  C.  81. 

Fog — Fairway — Duty     to     ring    Bell.] — The 

word  ''fairway"  in  r.  13  of  the  Thames  rules 
(1877)  means  a  clear  passage-way  by  water.  A 
barge  lay  at  anchor  above  and  inside  the  West 
Blyth  buoy  in  Sea  Eeach,  in  not  less  than 
eighteen  feet  of  water  at  half  ebb  : — Held,  in 
fault  for  a  collision  caused  by  her  not  ringing  a 
bell  in  a  fog  at  intervals  of  not  more  than  two 
minutes.  The  Bhie  Bell,  64  L.  J..  Adm.  71  ; 
[1895]  P.  242;  11  R.  790;  72  L.  T.  540;  7 
Asp.  M.  C.  601. 

Watermen's  Act — 22  &  23  Vict.  c.  cxxxiii. — 
27  &  28  Vict.  c.  cxiii. — Barges  in  Tow.] — A  tug 

hauling  into  dock  thirty-one  barges  from  the 
dock  gates  does  not  break  r.  59  made  under  the 
above  act.  Rolles  v.  JVewell,  59  L.  J.,  Q.  B. 
423  ;  25  Q.  B.  D.  335  ;  63  L.  T.  384  ;  39  W.  R. 
96  ;  55  J.  P.  70  :  6  Asp.  M.  C.  563. 

Licensed  Watermen  in  charge  of  Barges.] 

— As  to  the  construction  of  r.  60  made  under  the 
above  act,  see  Elmore  v.  Hu7iTer,  47  L.  J.,  M.  C. 
8  ;  3  C.  P.  D.  116  ;  38  L.  T.  179  ;  3  Asp.  M.  C. 
555. 

Barge    over    50    Tons — Two   Hands.] — 

Under  the  Thames  Conservancy  and  Watermen's 
Acts,  and  by-laws  thereunder,  if  a  barge  under 
way  exceeds  50  tons,  there  must  be  two  qualified 
licensed  watermen  on  board,  and  one  is  not  suffi- 
cient though  assisted  by  another  unqualified  man. 
Perkins  v.  Gi/ic/ell,  50  J.  P.  277. 

A?id  see  as  to  the  Waterman's  Act,  supra,  cols. 
139,  seq. 


e.    Tees. 

"  Maximum  of  Speed  Six  Miles  per  Hour."] — 

The  22nd  clause  of  the  by-laws  of  the  river  Tees, 
which  provides  that  no  steamship  shall  be  navi- 
gated on  any  part  of  the  river  Tees  at  a  higher 
rate  of  speed  than  six  miles  per  hour,  is  to  be 
construed  as  prohibiting  a  steamship  proceeding 
against  the  tide  being  navigated  at  a  greater 
speed  than  six  miles  per  hour  over  the  ground. 
The  R.  L.  Alston,  8  P.  D.  5  ;  48  L.  T.  469  ;  5 
Asp.  M.  C.  43— C.  A. 

Starboard  side  of  Kiver — Steamship.] — Articles 
17  and  IS  iif  the  river  Tees  conservancy  by- 
laws, providing  that  shiiis  shall  keep  "  the  star- 
board side  of  the  river,  so  that  the  port  helm 
may  always  be  aijplied,"  and  that  a  '•  steamship, 
when  approaching  another  ship  on  an  opposite 
course  or  from  an  opposite  direction,  shall  before 
approaching  within  30  yards,  slacken  her  speed, 
and  keep  as  near  as  possible  to  the  starboard  side 


of  the  river,"  are  to  be  observed  even  when 
vessels  are  approaching  one  another  so  as  to 
shew  each  other  their  green  lights,  and  nothing 
will  excuse  the  non-observance  of  these  rules  but 
extreme  necessity.  The  Mary  Lohdeii,  58  L.  T. 
461  ;  6  Asp.  M.  C.  262— C.  A. 

f.  Tyne. 
Crossing  River — Duty  of  Vessels  going  up  or 
down.]— The  duty  imposed  by  article  22  of  the 
rides  for  the  navigation  of  the  river  Tyne  upon 
vessels  crossing  the  river  not  to  cause  obstruc- 
tion, injury,  or  damage  to  other  vessels,  does  not 
require  them  in  any  event  to  get  out  of  the  way 
of  vessels  going  up  or  down,  and  they  are  at 
liberty  when  crossing  at  a  proper  time  and  in  a 
proper  manner  to  do  so  at  such  times  as  may 
be  convenient  to  themselves,  and  vessels  pro- 
ceeding up  and  down  must  take  the  ordinary 
precautions  to  avoid  collision  with  crossing 
ships.  The  Thefford,  57  L.  T.  455  ;  6  Asp.  M.  C. 
179. 

Crossing  near  Pier-heads.] — By-law  20  of  the 
regulations  of  the  river  Tyne,  1884,  must  be 
taken  to  mean  that  a  vessel  is  not  to  cross  from 
north  to  south,  or  from  south  to  north,  close  up 
to  the  pier-heads,  but  is  to  get  on  a  proper 
course  when  at  some  considerable  distance  outside 
the  pier-heads.  The  Harvest,  11  P.  D.  90  ;  55  L.  T. 
202  ;  6  Asp.  M.  C.  5— C.  A. 

Side  of  River— Crossing  River.] — By  the  by- 
laws regulating  the  navigation  of  the  river 
Tyne  (clause  17),  all  vessels  proceeding  to  sea 
must  keep  to  the  south  side. of  mid-channel,  and 
(clause  20)  "  vessels  crossing  the  river  and  vessels 
turning  take  upon  themselves  the  responsibility 
of  doing  so  safely  with  reference  to  the  passing 
traffic."  Under  these  by-laws  a  vessel  outward 
bound  coming  at  full  speed  out  of  the  Tyne  dock 
on  the  south  side  of  the  river  Tyne,  and  crossing 
the  river  to  the  north  side,  whether  intentionally, 
in  violation  of  clause  17,  or  unintentionally  by 
reason  of  the  force  of  the  tide,  is  bound  to  use 
the  utmost  caution  to  avoid  the  passing  traffic, 
and  to  contemplate  before  attempting  to  come 
out  any  contingencies,  such  as  tide,  stoppage  of 
the  traffic,  &c.,  which  may  arise,  and  she  should 
only  cross  if  it  can  be  done  without  risk  to  that 
traffic  ;  if  a  collision  occurs  by  want  of  such 
caution,  the  ship  will  be  responsible.  The  Henry 
MortoJi,  31  L.  T.  859 ;  2  Asp.  M.  C.  466— P.  C. 

Semble,  that  the  21st  clause  of  the  by-laws, 
providing  that  "  when  steam  vessels  are  pro- 
ceeding in  the  same  direction,  but  with  unequal 
speed,  the  vessel  which  steams  slowest  shall, 
when  overtaken,"  take  certain  measures  to 
allow  the  overtaking  steamship  to  pass  her, 
applies  only  to  a  vessel  overtaking  and  passing 
another  actuallv  upon  the  same  course  with 
itself     Ih. 

A  brig,  in  ballast,  coming  up  the  Tyne,  along 
the  south  shore,  came  into  collision  with  a  smack 
being  tugged  down  along  the  same  shore.  She 
pleaded,  in  defence,  a  custom  of  that  river  that 
vessels  in  ballast  should  come  along  the  south 
shore  : — Held,  that  no  such  custom  could  be 
maintained  against  the  express  conditions  of  the 
17  &  18  Vict.c.  104.  The  Hand  of  Providence, 
Swabey,  107. 

Launch.] — See  The  United  States,  ante,  col.  697. 

By-law  20.] — The  construction  put  upon  by-law 
20  of  the  by-laws  for  the  regulation  of  the  river 
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Tjaie,  1SS4.  in  The  Harrest  (55  L.  J.,  Adm.  35  ; 
11  P.  D.  90).  that  an  incoming  vessel  shall  not 
begin  to  make  for  the  river  and  to  shape  her 
course  up  it  too  near  the  piers,  does  not  mean 
to  lay  down  a  hard  and  fast  rule  as  to  distance, 
but  only  that  the  incoming  vessel  shall  leave 
reasonable  room  for  an  outgoing  vessel  to  pass 
out.  The  John  ff Scott.  66  L.  J.,  Adm.  -17; 
[1897]  P.  U  ;  76  L.  T.  222  :  8  Asp.  M.  C.  235— 
C.  A. 


13.  JUEISDICTION   AND   PRACTICE. 

a.  Jurisdiction. 

The  jurisdiction  of  the  Admiralty  formerly 
extended  to  all  water,  where  the  tide  ebbs  and 
Hows,  and  where  great  ships  go.  See  per  Lord 
Blackburn,  Reij.  v^.  Anderson,  38  L.  J.,  M.  C.  12  ; 
L.  R.  1  C.  C.  161  :  19  L.  T.  400  ;  17  W.  R.  208  ; 
11  Cox,  C.  C.  198  ;  Hetj.  v.  Carr,  10  Q.  B.  D.  76  ; 
47  L.  T.  4.50  ;  4  Asp.  M.  C.  604. 

Collision  within  a  County.] — Appearance  under 
protest  in  a  cause  of  collision  on  the  ground  that 
it  was  infra  corpus,  kc,  overruled.  The  collision 
was  in  the  Thames  in  the  neighbourhood  of  Hole 
Haven.     The  Eliza  Jaiie,  3  Hag.  Adm.  335. 

Prohibition  awarded  in  the  same  case.  Carfrae 
V.  Salmon,  3  Hag.  Adm.  338. 

A  collision  in  the  Humber,  twenty  miles  from 
the  main  sea,  near  the  Yorkshire  coast,  and  three 
miles  from  that  of  Lincolnshire  : — Held  (1832), 
jiot  to  be  within  the  jurisdiction  of  the  admiralty. 
The  Puhlie  Opinion,  2  Hag.  Adm.  398. 

Prohibition  to  the  admiralty  in  a  suit  for  colli- 
sion (serable  in  the  river  Thames),  but  upon 
terms  that  the  names  of  the  owners  be  given. 
Martin  v.  Green,  1  Keb.  730  ;  and  see  The  Volant, 
1  Xot.  of  Cas.  503. 

Prohibition  to  the  admiralty  in  a  suit  for  a 
collision  on  the  Thames  at  Redriff.  Dorriwiton's 
Cam',  Moo.  916  ;  and  see  Violet  v.  lilu(jne,  Cro. 
.Jac.514  ;  Velthasen  v.  Ormdey,  3  Term  Rep.  315. 

Collision  in  Dock  in  London  —  County 

Court. — The  county  court  has  jurisdiction  under 
tli<;  Admiralty  Court  Act.  1861,  s.  7,  to  hear  such 
a  case.  Jfey.  v.  C'iti/  of  London  Court  Jiidqe.  51 
L.  J.,  Q.  B.  305  ;  8  Q.  B.  D.  609  ;  30  W.  R.  566. 
^Ind  see  rages  post,  cols.  922,  941. 

Foreign  Ships  in  Foreign  Waters.]  —  The 
court  has  jurisdiction  over  an  action  brought  by 
a  British  subject  against  a  foreign  ship  for  a 
collision  in  foreign  waters.  The  Griefswald, 
Swabey,  430. 

Before  24  &  25  Vict.  c.  10,  s.  7,  a  ma.stcr  of  a 
Danish  schooner  lying  alongside  the  quay  at  the 
port  of  Ibraila,  in  the  U;inube,  got  on  board  an 
English  barque  lying  outside  him  ;  and  with  a 
view  to  get  the  s(diooner  out,  wilfully  cut  the 
Vjarque  adrift  from  her  mofiriiigs,  wlieieby  she 
swung  to  the  stream  and  capsized  a  barge,  which 
contained  part  of  her  cargo  belonging  to  Turkish 
owners  : — Field,  that  the  Turkish  owners  of  the 
cargo  destroyed  could  not  sue  the  Danish  schooner 
in  the  Court  of  Admiralty.     The  Ida,  Lush.  6; 

I  L.  T.  417. 

The  court  had  jurisdiction  in  case  of  a  collision 
lietween  an  English  and  an  Irish  vessel  in  the 
(Jreat  North  Holland  Canal.  The  Diana.  32 
L.  J.,  Adm.  57  ;  9  .Jur.  (n.S.)   26  ;  7  L.   T.  397  ; 

II  \V.  R.  189  ;  and  sec  post,  col.  922. 


Damage  to  Ship  otherwise  than  by  Collision.] 

Semble.  The  Admiralty  Court  had  always  juris- 
diction in  case  of  damage  to  a  shii^  by  contact 
with  another  object  not  being  a  ship.  The  Zeta, 
Mersey  Docks  and  Harhonr  Board  v.  Turner,  63 
L.  J.,  Adm.  17  ;  [1893]  A.  C.  468  :  1  R.  307  ;  69 
L.  T.  630  ;  7  Asp.  K.  C.  369  ;  57  J.  P.  660— H.  L. 
(E.) 

Action  in  personam  against  Pilot.] — The  High 
Court  of  Admiralty  had  no  jurisdiction  to  enter- 
tain an  action  in  personam  against  a  pilot  in 
respect  of  a  collision  caused  by  his  negligence  in 
the  high  seas.  Rer/.  v.  City  of  London  Court 
Judge,  (!l  L.  J.,  Q.  B.337  ;  [1892]  1  Q.  B.278  ;  66 
L.  T.  135  ;  40  W.  R.215  ;  7  Asp.  M.  C.  140— C.  A. 

Consequently  a  county  court  has  no  such  juris- 
diction in  such  case.     Ih. 

Loss  of  Life.] — The  Admiralty  Court  has 
jurisdiction  under  24  Vict.  c.  10,  s.  7,  to  entertain 
an  action  under  Lord  Campbell's  Act  to  recover 
damages  for  the  death  of  a  person  killed  in  a 
collision.  The  Guldfa,ve,  38  L.  J.,  Adm.  12  ; 
L.  R.  2  A.  &  E.  325  ;  19  L.  T.  740  ;  17  W.  R.578. 
S.  P.,  The  Borodino,  5  L.  T.  291.  But  see  Smith 
V.  Drown,  40  L.  J.,  Q.  B.  214  ;  L.  R.  6  Q.  B.  729  ; 
24  L.  T.  808  :  19  W.  R.  1165  ;  1  Asp.  M.  C.  53, 
contra  ;  and  The  Vera  Cruz,  infra. 

The  Admiralty  Court  Act.  1861  (24  Vict.  c. 
10),  which  by  s.  7  gave  the  Court  of  Admiralty 
"  jurisdiction  over  any  claim  for  damage  done  by 
any  ship,"  did  not  give  jurisdiction  over  claims 
for  damages  for  loss  of  life  under  Lord  Camp- 
bell's Act  (9  &  10  Vict.  c.  93)  ;  and  the  Admiralty 
Division  cannot  entertain  an  action  in  rem  for 
damages  for  loss  of  life  under  Lord  Campbell's 
Act.  y/iieJ^/'ft/tcow/a  (infra)  overruled.  The  Vera 
Cruz,  Seward  v.  The  Vera  Cruz,  54  L.  J.,  Adm.  9  ; 
10  App.  Cas.  59  ;  52  L.  T.  474  ;  33  W.  R.  477  ;  5 
Asp.  M.  C.  386  ;  49  J.  P.  324— H.  L.  (E.) 

Liability  of  Foreign  Ships.] — An  action 

was  instituted  against  a  foreign  ship  to  recover 
damages  for  the  death  of  the  husband  of  the 
plaintiff  alleged  to  have  been  caused  by  a  col- 
lision brought  about  by  the  improi>er  navigation 
of  the  ship  proceeded  against  : — Held,  that  the 
Admiralty  Court  had  jurisdiction  to  entertain 
the  action.  The  Franconia  or  Jeffreii  v.  Fran- 
eonia  {Owners'),  46  L.  J.,  Adm.  33*;  2  P.  D.  163  ; 
36  L.  T.  640  ;  25  W.  R.  796— C.  A. 

An  action  in  rem  against  a  foreign  ship  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  93,  s.  2), 
is  not  within  the  Atlmiralty  Court  Act,  1861  (24 
Vict.  c.  10,  s.  7),  and  therefore  the  Admiralty 
Division  has  not  jurisdiction  over  such  an  action. 
The  Chancery  anil  Admiralty  Divisions  may 
entertain  such  a  claim  in  an  action  for  limit atiou 
of  liability,  under  their  general  statutory  j>n-is- 
diction  as  to  limitation  of  liability.  Per  P.i\;tt, 
M.R.  The  Vera  CVw-,53  L..J.,  Adtn.  33  ;  9  1'.])., 
96  ;  51  L.  T.  104  ;  32  W.  R.  783  ;  5  Asp.  M.  C. 
270— C.  A.     See  S.  C,  in  H.  I>.,  supra. 

Foreigners     and     their    Representatives.] — 

Foreigners  injured,  or  the  representatives  of 
foreigners  killed,  may  sue  in  the  Court  of 
Admiralty  in  respect  of  injuries  done  by  a  Britisli 
vessel  on  the  high  seas.  'J'he  E-rplorer,  40  L.  J., 
Adm.  41  ;  L.  R.  3  A.  &  E.  289  :  23  L.  T.  604  ;  19 
\V.  R.  166. 

17  &  18  Vict.  0.  104,  8.  512— Loss  of  Life- 
Notice  to  Board  of  Trade.] — In  a  collision  a  Nor- 
wegian   biiir    foundered     with    all   hands.      In 
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answer  to  an  inquiry  from  the  Norwegian  vice- 
consu]  the  board  of  trade  answered  that  they 
did  not  intend  to  hold  an  inquiry — meaning,  as 
the  court  held,  an  inquiry  under  Part  VIII.  of 
the  act.  Afterwards  the  widow  of  one  of  the 
seamen  drowned  brought  an  action  for  damages 
against  the  owners  of  the  other  ship,  and  notice 
of  her  desire  to  proceed  was  sent  to  the  board, 
who  stated  that  they  did  not  intend  to  institixte 
an  inquiry  under  Part  IX.  of  the  act  : — Held, 
that  this  notice  not  having  been  given  to  the 
board  before  action  brought  the  action  did  not 
lie.  Haglund  v.  Russelh,  9  Ct.  of  Sess.  Cas.  (4th 
ser.)  958' 

Nets  Fouled  by  a  Trawler.] — Justices  held  to 
have  jurisdiction  in  a  case  of  drift  nets  being 
fouled  by  a  trawler.  ILilUit  v.  Doivdall,  18 
Q.  B.882. 

Torts  on  the  High  Sea.] — The  Admiralty  Court 
has  original  jurisdiction  over  torts  on  the  high 
seas  ;  therefore  where  the  damage  was  done  by  a 
keel  without  mast,  and  usually  propelled  by  a 
pole.     TJw  Sariih,  Lush.  549. 

Ship  Damaging  Pile  Driver.] — A  collision 
between  a  ship  and  a  pile  driving  machine  ashore 
held  to  be  within  s.  29  of  the  Court  of  Admiralty 
(Ireland)  Act,  1867,  30  &  31  Vict.  c.  114.  TItr 
Maid  of  the  Mist,  21  W.  E.  310. 

Action  against  Pilot  in  charge  of  Vessel.] — 

The  Court  of  Admiralty  has  no  jurisdiction  to 
entertain  a  suit  against  a  pilot  for  damage  occa- 
sioned to  a  ship  by  his  negligence  whilst  in 
charge  of  another  ship.  T/ie  Alccandrin,  41 
L.  J.,  Adm.  94  :  L.  R.  3  A.  &  E.  574  ;  27  L.  T. 
565  ;  1  Asp.  M.  C.  464.  But  see  The  Zc;^«,  infra, 
col.  941  :  Reg.  v.  City  of  London  Court  {Judge), 
infra,  col.  942. 

The  Court  of  Passage  and  the  county  courts, 
having  no  larger  admiralty  jurisdiction  than  the 
Court  of  Admiralty,  cannot,  therefore,  entertain 
such  a  suit.     Ih. 

Joinder  of  Pilot  as  Defendant.] — Where 

an  action  in  rem  has  been  brought  against  a  ship 
and  her  owners  for  damage  by  collision,  and 
compulsory  pilotage  has  been  pleaded,  an  order 
ought  not  afterwards  to  be  made  for  the  joinder 
of  the  pilot  as  a  defendant  (assuming  there  was 
jurisdiction  to  make  the  order)  if  the  effect 
of  so  doing  would  be  to  embarrass  the  trial  of  the 
action.  The  Germunic,  65  L.  J.,  Adm.  53  ;  [1896] 
P.  84  :  73  L.  T.  730  ;  44  W.  R.  394  ;  8  Asp.  M.  C. 
116— C.  A. 

Plaintiffs  Ship  at  Anchor — Burden  of  Proof — 
Who  to  Begin.] — The  i)laintift'"s  ship  being  at 
anchor,  heltl  that  the  burden  of  proof  was  on 
the  defendants,  and  that  thev  must  begin.  The 
George  ArUe,  5  L.  T.  290. 

Damage  to  Barge  in  a  Body  of  County.] — P)y 
the  24  &  25  Vict.  c.  10,  s.  7  the  Admiralty  Court 
has  jurisdiction  in  a  cause  of  damage  done  by  a 
sea-going  vessel  to  a  barge  propelled  by  oars 
within  the  body  of  a  county.  The  Malrina, 
Lush.  493  ;  Br.  &  Lush.  57  :  1  Moore,  P.  C.  (N.s.) 
357  ;  9  Jur.  (N.S.)  527  :  8  L.  T.  403  ;  11  W.  R. 
576.  and  see  The  Sarah,  supra.  Ererardx.  Ken- 
dall. 39  L.  J..  C.  P.  234  :  L.  R.  5  C.  P.  428  ;  22 
L.  T.  508  :  18  W.  R.  892. 

Damage  to  Tow  by  Tug — Jurisdiction.] — The 

Admiralty  Court  has  jurisdiction  to  entertain  a 
suit  against  a  steam-tug  by  the  vessel  in  tow  for 


damage  done  to  such  vessel  by  collision  caused 
by  the  conduct  of  the  tug.  The  Night  Watch, 
32  L.  J.,  Adm.  47  :  8  Jur.  (N.s.)  1161  ;  7  L.  T. 
396:  11  W.  R.  189.  But  see  The  Robert  Roiv, 
ante,  col.  756. 

Discontinuance,  Effect  of.] — See  The  Ardandhu, 
Kronprinz  {Owners  of  Cargo)  v.  Kroiqtrifiz 
{Oioyiers'),  infra,  col.  751. 

Form  of    Action — Trespass   or    Case.] — If  a 

collision  occurs  through  the  pilot's  negligence, 
the  owner  being  on  board,  the  remedy  against  the 
owner  is  by  action  on  the  case  and  not  trespass. 
Hnggett  v.  Montgomery,  2  Bos.  &  P.  (N.R.)  447. 

ta.  Parties. 

Child  en  ventre  sa  mere.] — In  a  suit  for  limi- 
tation of  liability,  instituted  on  behalf  of  the 
owners  of  a  brig  against  the  owners  of  a  barque, 
an  appearance  was  entered  on  behalf  of  a  child 
of  one  of  the  drowned  men  killed  by  the  collision, 
en  ventre  sa  mere.  The  court  reserved  leave  ta 
the  child  en  ventre,  if  born  within  due  time,  to 
prefer  its  claim  for  damages  sustained  by  the 
death  of  its  father.  The  George  and  Richard, 
L.  R.  3  A.  &  E.  466  ;  24  L.  T.  717  ;  20  W.  R.  246  ; 

I  Asp.  M.  C.  50.  The  child  was  afterwards  born, 
and  its  claim  was  assessed. 

Right  of  Underwriters.] — The  right  of  the 
underwriters  of  a  lost  ship  for  damages  against  a 
wrongdoer  is  merely  to  make  the  same  claim  that 
the  insured  might  have  made.  Simpson  v.  Thom- 
son, 3  App.  Cas.  279  ;  38  L.  T.  1  ;  3  Asp.  M.  C.  567 
— H.  L. 

In  the  case  of  a  collision  between  two  ship& 
belonging  to  the  same  owner,  by  which  one  was 
totally  lost  through  the  exclusive  fault  of  the 
other  : — Held,  that  the  underwriters  could  make 
no  claim  against  the  sum  paid  into  court,  under 
the  Merchant  Shipping  Act,  1862  (25  &  26  Vict, 
c.  63),  s.  54,  the  insured  being  himself  the  person 
who  had  caused  the  damage.     Ih. 

Bailees  of  a  Barge  Competent  to  Sue  in  rem.] 
— The  bailees  of  a  barge  are  competent  to  sue  in 
rem  in  the  Admiralty  Court  in  cases  of  collision. 
The  Minna,  L.  R.  2  A.  &  E.  97. 

Action  by  one  Part  Owner.] — If  one  of  the 

part  owners  of  a  ship  sue  alone  for  damage  by 
collision  and  the  defendant  do  not  plead  in  abate- 
ment, the  other  part  owner  may  afterwards  sue 
alone  for  the  damage  suffered  by  him  in  respect 
of  his  share,  and  the  defendant  cannot  plead  in 
abatement.  Sedgrcorth  v.  Orerend,  7  Term  Rep. 
279  ;  Addison  v.  Overend,  6  Term  Rep.  118. 

To  an  action  on  the  case  against  some  of  the 
co-owners  of  a  ship  for  negligence  of  the  master 
in  damaging  the  plaintiff's  goods  on  board  another 
ship  by  collision  it  cannot  be  pleaded  in  abate- 
ment that  there  are  other  co-owners.  Mitchell 
V.  Tarbutt,  5  Term  Rep.  649  ;  2  R.  R.  684. 

Third  Party  Order.] — -Where  a  ship,  whilst  in 
the  hands  of  engineers  for  repairs,  came  into- 
collision  with  another  vessel  whose  owners  sued 
her  in  i-em  for  damages,  the  owner  of  the  ship 
sued  cannot  bring  in  the  engineers  as  third 
parties,  as  his  right  (if  any)  against  them  is  not 
one  of  contribution  or  indemnity  within  the 
meaning  of  R.  S.  C,  Ord.  XVI.  r.  48.  The  Jacob 
Christensen,  64  L.  J.,  Adm.  92  ;   [1895]   P.  281  ; 

II  R.  795  :  72  L.  T.  902  ;  8  Asp.  M.  C.  21.  See 
also  The  Cartsburn,  col.  758,  The  Bianca,  ante, 
col.  668. 
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c.  Default  of  Appearance. 


Default   of  Appearance  by  Defendant.] — See 
The  Sjjero  E.rjpectii.  infra,  col.  988. 


d.  Cross  Actions — Bail — Security. 

Security— Plaintiff  out  of  Jurisdiction.] — The 

provision  of  24  Vict.  c.  10,  s.  34  as  to  giving 
security  to  answer  a  cross  cause,  applies  where 
the  plaintiff  is  a  British  subject  resident  in  the 
jurisdiction.  The  '•  Cameo  "  and  the  "  Restless  " 
were  in  collision,  and  the  "  Restless  "  sank.  Her 
owners  arrested  and  sued  the  "  Cameo "  ;  the 
"  Cameo  "  owners  entered  a  cross-action  against 
the  "  Restless"  owners  in  personam  : — Held,  that 
the  latter,  though  British  subjects  resident 
within  the  jurisdiction,  must  give  security  to 
answer  the  cross  action.  The  Cameo,  Lush.  408  : 
5  L.  T.  773. 

Staying  Proceedings — "Principal  Cause" 

— ' '  Cross  Cause.'  ]  — A  collision  having  taken  place 
between  the  •■  J."  and  the  "R.,"  by  which  the  "  R." 
was  sunk,  the  owners  of  the  '-J."  commenced  an 
action  of  damage  in  personam.  Subsei^uently 
the  owners  of  the  ■•  R."  commenced  an  action  of 
damage  in  rem  against  the  "  J.,"  whose  owners 
gave  bail  to  avoid  her  arrest.  The  actions  were 
consolidated,  the  owners  of  the  "  R."  being  made 
defendants  to  the  first  action,  in  which  they 
delivered  a  counter-claim  : — Held,  that  the  court 
had  no  power,  under  s.  34  of  ithe  Admiralty 
Court  Act,  1861,  to  order  the  counter-claim  to  be 
stayed  until  the  defendants  gave  security  to 
answer  the  plaintiffs  claim.  The  Rovgeinont,  62 
L.  J..  Adm.  121  :  [1893]  P.  21T> ;  1  R.  6.58  ;  70 
L.  T.  420  ;  7  Asp.  M.  C.  437. 

Bail  to  Answer  Counter-claim.] — The  power  of 
the  Admiralty  ])i\isiiin  umler  s.  34  of  the 
Admiralty  Court  Act,  l8t!l,  tu  order  an  action  to 
be  stayed  until  bail  has  been  given  to  answer  a 
cross-action  or  counter-claim,  does  not  extend  to 
making  an  absolute  order  to  give  bail  :  and  in  a 
damage  action  in  which  the  jjlaintiffs  had  dis- 
continued after  the  defendants  had  counter- 
claimed,  the  court  refused  to  enforce  an  order, 
made  by  the  registrar,  to  give  bail  to  answer 
such  counterclaim.  The  Alexander,  48  L.  T. 
797  :  .5  Asp.  JI.  C.  89. 

The  court  has  jurisdiction  by  24  Vict.  c.  10, 
8.  34,  to  order  a  |ilniiitiff  in  an  action  for  damage 
by  collision  to  give  security  for  damages  to  a 
<leffndaiit  who  brings  a  counter-claim.  'I'he 
court  can  exercise  this  power  when  such  plain- 
tiff is  a  foreign  sovereign  whose  ship  cannot  be 
arrested.  The  Xeiohnftle,  .")4  L.  .1.,  Adm.  16  ;  10 
P.  D.  33  ;  r>2  J>.  T.  l.")  :  33  W.  \{.  3IS  ;  .",  Asp. 
M.  C.  3.56— C.  A. 

Cross-actions— Bail.] — Two  foreign  vessels,  a 
banjue  ami  a  ship  catnc  into  collision,  and  the 
barque  sank.  The  ship  was  arrested  in  a  damage 
cause  Vjy  the  owners  of  tiie  >)arque.  The  owners 
of  the  shij)  thereupon  commenced  a  cross-action 
against  the  nvvners  of  the  barque,  to  which  the 
latter  made  no  appearance.  Motion  to  dismiss 
the  original  action  uidess  aii  a|)pearance  and  bail 
were  given  bv  the  owners  of  the  banjue  rejected. 
The  Carli/le'n  W.  R.  197. 

Where  there  is  a  cross-action,  and  both  come 
on  to  be  heard  together  by  consent  of  proctors, 
the  court  decides  in  the  cross-action  according  to 


the   facts   pleaded   and  proved  in  the   original 
action.     The   Vurt'ujern,   Swabey,  518  :  1   L    T 

I  307. 

The  owners  of  a  ship, "  A.,"  brought  an  action  in 
a  cause  of  damage  against  the  owners  of  ••  B."  The 
court  found  both  to  blame ;  no  cross-action  had 
been  entered  pending  those  proceedings.  Subse- 
quently the  owners  of  ■'  B."  entered  an  action  in 
a  cause  of  damage  against  the  owners  of  "A.,"  who 
gave  an  appearance  under  protest  : — Held,  that 
the  owners  of  "A."'  must  give  an  absolute  appear- 

I  ance.  though  a  cross  action,  in  the  first  instance, 

:  would  have  been  the  proper  course.  The  Culiipso, 
Swabey,  28  ;  4  W.  R.  303. 

j  Where  cross  actions  were  brought,  and  one 
vessel  was  found  solely  to  blame,  but  her  owners 
were  freed  from  responsibility  because  the  col- 
lision was  caused  by  the  act  of  a  pilot  who  was 
employed  compulsorily,  in  the  action  brought  by 
the  innocent  vessel,  the  court  dismissed  the'plain- 
tiif  without  costs,  but  in  the  cross  action  con- 
demned the  guilty  vessels  in  costs.  The  Anna- 
jhilis  and  The  Johanna  Stoll,  Lush.  295  ;  30  L.  J., 

I  Adm.  201  ;  4  L.  T.  417. 

I  Collision  between  two  foreign  vessels,  "A."  and 
"  B."  ;  total  loss  of  "  A."  ;  "  B."  was  arrested  in  an 
action  by  the  ownierof  ='A."  ;  cross  action  by  the 
owners  of  "  B.,"  but  no  appearance.  The  court 
refused  to  stay  proceedings  in  the  action  against 
"  B."  until  an  appearance  was  given  in  the 
cross- action.  Subsequently  an  appearance  was 
entered,  but  no  bail  given  ;  judgment  in  the 
original  action  pronouncing  both  ships  in  fault  ; 
the  court  refused  to  order  that  no  damages  be  paid 
to  the  owners  of  '-A."  until  decree  given  in  the 
cross-action.  The  Xorth  American  and  The 
Terlu  Carmen,  Lush.  79. 

When  cross  causes  are  instituted  in  respect  ot 
a  collision,  security  cannot  be  required,  under 
24  Ac  25  Vict.  c.  10,  s.  34,  for  a  greater  amount 
than  the  value  of  a  vessel  of  the  defendant  from 
whom  security  is  demanded,  though  that  may 
have  sunk  and  the  action   against   the    owner 

is   a   personal   one.      The   Calcutta.    17   W.    R. 

744. 

Both  Ships  in  fault — Payment  out  to  Foreign 
Owner.] — Collision  suit  between  the  owners  of  a 
foreign  sliij)  residing  out  of  the  juiisdiction  and 
cross  suit  by  the  owners  of  the  other  a  Biitish 
ship.  In  the  cross  suit  the  foreign  defendants 
entered  no  appearance,  whereupon  it  was  dis- 
continued. In  the  princii)al  suit  both  shi))s  were 
found  to  blame.  The  court  withheld  payment 
of  the  damages  claimed  by  the  foreign  owner 
until  lie  consented  to  a  deduction  of  half  the 
damage  sustained  by  the  British  ship.  The 
Seruujapatam,  3  W.  Rob.  28. 

Reference— Plaintiff  out  of   Jurisdiction.] — 

Where  a  dccnn'  has  been  made  <il'  iiolli  vessels  to 
blame,  the  court  will  7iot  refer  the  damage  of 
both  vessels  to  the  registrar,  but  will  leave  the 
defendant  to  his  cross-action,  notwitlist.'inding 
that  the  ship  of  the  plaintilf  perished  in  the  col- 
lision, and  tlie  plaintiff  resides  out  of  the  juris- 
diction.     The  .Xortli  Ameriran,  Swabey,  466. 


e.  Preliminary  Act. 

Amendment.] — The  preliminary  act  on  behalf 
of  the  defendants  was  ordered  to  be  amended, 
as  it  did  not  contain  a  proper  statement  of 
the  distance  and  bearing  of  the  other  vessel  in 
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accordance  with  Orel.  XIX.  r.  28  (i.).  Tin- 
(fodivti,  r)5  L.  J..  Adm.  13  ;  11  P.  D.  20  ;  54 
L.  T.  o.-)  ;  84  W.  E.  551  ;  5  Asp.  M.  C.  524. 

When  required.]  In  an  action  for  dainage  to 
cargo  sustained  in  a  collision  between  two  ships 
where  the  action  is  brought  against  the  ship 
carrying  the  cargo,  the  parties  are  not  bound  to 
file  the  preliminarv  acts  under  Ord  XIX.  r.  30. 
The  John  Boyue,  36  L.  T.  29  ;  25  W.  R.  75t; ; 
3  Asp.  M.  C.  341. 

Action  by  Tow  against  Tug.] — The  plaintiffs, 
owners  of  tlie  barge  '•  H."  and  of  her  cargo, 
employed  tlie  defendants'  tug  "W."  to  tow  the 
'•  H."  "in  the  Thames.  The  ''  H."  whilst  in  tow 
was  in  collision  with  a  third  ship,  and  was  lost 
with  her  cargo.  In  an  action  by  the  plaintiffs 
against  the  defendants  for  negligence  : — Held, 
that  no  order  for  the  filing  of  a  preliminary  act 
would  be  made.  Armstronq  y.  Gasdee,o8ij.  J., 
Q.  B.  149  :  22  Q.  B.  D.  2.50  ;  59  L.  T.  891  ;  37 
W.  R.  462  ;  6  Asp.  M.  C.  353. 

Action   Under  Lord  Campbell's  Act.] — In  an 

action  under  Lord  Campbell's  Act  for  loss  of  life 
in  a  collision,  preliminary  acts  under  Ord.  XIX. 
r.  28  (1884)  were  ordered  to  be  filed.  Wi'bstrr 
\.  Matichrster,  Sheffield  and  Lincolnshire  liij.,  5 
Asp.  M.  C.  256,  n. 

May  not  be  departed  from.] — The  Mirandd, 
51  L.  J.,  Adm.  56  :  7  P.  D.  185  ;  47  L.  T.  447  ;  3() 
"VV.  R.  615  :  4  Asp.  M.  C.  595.  The  Franhland, 
41  L.  J.,  Adm.  3  :  L.  R.  3  A.  &  E.  511  ;  25  L.  T. 
889  ;  20  W.  R.  592  ;  1  Asp.  M.  C.  207, 489.  The 
Yort'igern,  Swabey,  578. 

When  to  be  Exchanged.] — "Where  the  case  is 
to  be  heard  on  viva  voce  evidence  only,  the  pre- 
liminary acts  are  to  be  exchanged  before  the 
evidence  is  taken.     The  Buhy  Queen,  Lush.  266. 

f.    Pleading's. 

Rules  of  Pleadings — Proof  secundum  allegata.] 

— The  plaintiii  in  a  collision  suit  must  plead  and 
prove  the  facts  from  which  negligence  is  to  be 
inferred :  the  defendant  is  not  concluded  by 
alleging  that  the  collision  was  caused  by  a  fact 
which  he  fails  to  prove.  The  East  Lothian,  Lush. 
241  ;  14  Moore,  P.  C.  1  ;  4  L.  T.  489. 

The  court  will  proceed  secundum  allegata  et 
probata,  even  though  entertaining  some  doubt 
whether,  in  so  doing,  it  will  ari'ive  at  the  whole 
truth  and  justice  of  the  case.  The  North  Ameri- 
can and  The  Tecla  Carinen,  12  Moore,  P.  C.  331  ; 
8wabey,  358. 

In  a  cause  of  collision,  therefore,  a  party  suing 
cannot  recover  in  full  if  he  fails  to  prove  the  case 
set  up  in  his  pleading  and  evidence,  although  no 
fault  is  proved  against  his  vessel,  and  fault  is 
established  against  the  other  vessel.     lb. 

A  plaintiff  is  only  entitled  to  recover  secundum 
allegata  et  piobata.  7'he  Ann,  Lush.  55  ;  13 
Moore,  P.  C.  198  ;  3  L.  T.  128  ;  8  "W.  R.  567. 

Where  a  plaintiff  charges  two  separate  colli- 
sions, whereby  his  vessel,  being  at  anchor,  was 
driven  on  the  rocks,  and  sustained  great  damage, 
and  the  first  collision  was  such,  that  the  plaintiffs 
vessel  might,  and  probably  would  have  driven  on 
tiie  rocks  if  no  second  collision  had  happened,  he 
will  be  entitled  to  recover,  on  pi'oving  the  first 
collision  only,  as  the  rule  that  the  plaintiff  must 
recover  secundum  allegata  et  probata  is  thereby 


satisfied.  The  Despatch,  Lush.  98  :  14  IMoore, 
P.  C.  83  ;  2  L.  T.  219. 

Where  the  plaintiffs  pleaded  that  the  collision 
was  caused  by  the  defendant's  vessel  having  sud- 
denly put  her  helm  a-starboard,  and  the  evidence 
given  in  support  of  the  petition  was  that  the  col- 
lision was  caused  by  the  defendant's  vessel  having 
ported  instead  of  continuing  her  course  under 
a  starboard  helm  : — Held,  that  the  evidence  could 
not  be  ajjplied  to  the  statement  in  the  petition, 
and  that  the  plaintiffs,  therefore,  were  not  entitled 
to  recover.  The  Hoswell,  Br.  &  Lush.  247 — P.  C. 
And  see  The  Hoshiinq  and  The  Lapwing,  7  App. 
Gas.  512  :  51  L.  J.,  P.  C.  92  ;  47  L.  T.  485  ;  31 
W.  R.  303  ;  5  Asp.  M.  C.  39— P.  C. 

The  rule,  that  a  party  seeking  redress  for  an 
injury  can  only  recover  secundum  allegata  et 
probata,  applies  only  to  cases  where  the  aver- 
ments alleged  are  material  to  the  issue  raised. 
The  Alice  and  The  Rosita.  5  Moore  P.  C.  (N.s.) 
300  ;  38  L.  J.,  Adm.  20  ;  L.  R.  2  P.  C.  214  ; 
19  L.  T.  753. 

Where,  therefore,  in  a  case  of  collision  caused 
by  a  vessel  drifting  and  driving  down  upon 
another  at  anchor  in  the  same  anchorage,  though 
the  relative  bearing  of  the  two  vessels  previously 
to  the  collision  was  incorrectly  pleaded  and 
alleged  by  the  vessel  proved  to  be  entitled  ta 
redress  : — Held,  that  the  vessels  not  being  in 
motion,  their  previous  relative  bearing  when  at 
anchor  was  not  a  material  fact  to  the  issue, 
namely,  which  vessel  caused  the  collision,  so  as 
to  render  the  actual  proof  of  the  damage  of  no 
avail,  and  so  entitle  the  offending  party  to  the 
benefit  of  the  rule.    Ih. 

To  a  petition  alleging  that  the  "  M."  had  been 
for  some  time  close-hauled  on  the  starboard  tack, 
and  that  the  "  W.  N."  on  the  port  tack  came  into 
collision  with  her,  the  answer  admitted  that  the 
"  W.  N. "  was  close-hauled  on  the  port  tack,  and 
alleged  that  the  "  M."  was  seen  on  the  port  tack 
distant  about  a  mile  : — Held,  that  the  defendants 
were  bound  also  to  allege  what  was  subsequently 
done  on  board  the  "  W.  N."  and  before  the  colli- 
sion, and  the  mode  of  the  collision.  The  Win; 
Xot,  38  L.  J.,  Adm.  26  ;  L.  R.  2  A.  &  E.  265  ;  18 
L.  T.  861. 

If  a  plaintiff  in  a  collision  suit  intends  to  rely 
upon  a  particular  act  of  negligence  by  the 
defendant,  he  is  bound  specifically  to  allege  that 
act  in  his  pleadings,  and  it  is  not  sufficient  that 
the  act  may  be  included  generally  in  an  allega- 
tion in  the  pleadings,  which  do  not  clearly  state 
such  particular  act,  as  it  is  likely  to  mislead 
the  defendant,  and  prevent  his  being  prepared 
to  meet  that  particular  case.  The  Marpesia. 
8  Moore  P.  C.  (n.s.)  468  ;  L.  R.  4  P.  C.  212  ;  26 
L.  T.  333;  1  Asp.  M.  C.  261. 

Semble,  that  the  established  rule,  which  requires 
a  plaintiff  in  a  cause  of  damage  to  state  with 
reasonable  certainty  the  instances  of  neglect  on 
which  he  intends  to  rely,  and  if  he  relies  on  a 
breach  of  a  statutory  rule  of  navigation,  that  he 
should  specifically  plead  that  the  act  done  or  not 
done  was  in  violation  of  that  particular  rule, 
does  not  apply  to  a  case  where  one  vessel  is  under 
way  and  the  other  incapable  of  moving.  The 
Secret,  26  L.  T.  670  ;   1  Asp.  M.  C.  318  (Irish). 

When  the  petition  states  such  facts  on  the 
])art  of  the  plaintiff,  as  if  proved  or  admitted, 
would  lead  to  the  conclusion  that  the  vessel 
charged  with  the  collision  was  to  blame,  it  is 
then  rather  for  the  defendant  to  shew  what  has- 
been  done  than  for  the  plaintiff  to  shew  what 
mi^ht  have  been  avoided.     lb. 
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The  pleadings  should  be  confined  to  the  merits 
of  the  collision.  The  George  Arlde,  Lush.  222. 
See  S.  C,  5  L.  T.  290. 

Special  damages,  as  rewards  paid  to  salvors 
for  sen'ices  rendered  necessary  by  the  collision. 
are  not  to  be  pleaded.     Ih. 

An  allegation  in  a  petition  that  the  vessel  pro- 
ceeded against  in  a  collision  cause  was  "  con- 
siderably farther  out  to  the  north  side  of  the 
river  than"  the  other  vessel,  and  improperly 
ported  and  so  brought  about  a  collision,  is  suffi- 
ciently proved,  to  entitle  the  owners  of  the  vessel 
making  the  allegation  to  recover,  by  shewing 
that  the  vessel  proceeded  against  was  farther 
over  to  the  south  side  of  the  river  than  the 
other,  and  improperly  ported.  Malcolnt.w)i  v. 
General  Steam  Xavigation  Co.,  The  Ranger  and 
The  Cologne,  9  Moore,  P.  C.  (X.S.)  352  ;  L.  E.  4 
P.  C.  519;  27  L.  T.  769  ;  21  W.  E.  273  ;  1  Asp. 
M.  C.  484. 

SMp  in  hands  of  Agent  for  sale — Defence  not 
pleaded.] — In  a  cause  of  damage,  alleged  to  have 
been  done  by  and  imputable  to  the  acts  of  the 
owners,  and  their  servants,  of  the  vessel  proceeded 
against,  a  general  denial  was  pleaded  in  answer. 
and  a  special  defence  that  the  damage  complained 
of  was  the  same  as  had  been  already  adjudicated 
upon  in  a  court  of  law,  and  judgment  obtained  | 
and  satisfied  ;  at  the  hearing  it  was  proved  by  a 
witness,  who  was  the  principal  defendant  in  the 
action,  that  the  damage  proceeded  for  was  occa- 
sioned by  acts  done  by  him  on  his  own  responsi- 
bility, and  in  the  assertion  of  a  right  claimed  by 
him  as  consignee  for  sale  of  the  vessel,  and  not 
as  the  agent  on  behalf  of  the  owners  ;  where- 
upon the  judge  held,  that  the  suit  could  not  bu 
maintained  :  but,  inasmuch  as  the  defence  thus 
disclosed  had  not  been  specifically'  pleaded, 
declined  to  give  the  defendants  their  costs,  or  to 
go  into  the  special  defence,  though  his  juilgment 
thereon  was  asked  for  by  the  defendants'  counsel : 
— Held,  that  the  appeal  was  not  for  costs  alone 
within  the  meaning  of  the  rule  of  the  appellate 
court  against  the  allowance  of  appeals  involving 
costs  only  ;  that  the  general  traverse  and  denial 
of  tlie  averments  in  the  iietition  was  sufficient  to 
justify  the  evidence  produced ;  and  that  the 
defendants  were  further  entitled  to  have  the 
judgment  of  the  court,  as  asked  on  tlie  special 
flefence  pleaded,  that  if  piejudiced  by  such 
judgment  they  might  appeal.  The  Orient,  Yeo 
V.  futem,  8  Moore,  P.  C.  (N.s.)  74  ;  40  L.J.,  Adm. 
29  ;  L.  E.  3  P.  C.  iVM  ;  24  L.  T.  918  ;  20  W.  E. 
6  ;  1  Asp.  M.  C.  1118. 

Admissions.]  — An     allegation    averred 

that  by  an  act  of  tlie  legislative  council  of  Iiulia, 
and  the  rules  and  regulations  passed  pui-suant  to 
such  act.  the  defendants  were  exempted  from 
respon>ibility  for  the  damages  sued  h>v  by  reason 
of  the  sliip  l)eiiig  in  charge  of  a  pilot,  whom  they 
were  obliged  by  the  provisions  of  tliat  act  to  take 
on  Vjoard.  The  responsive  allegation  did  not 
traverse  such  avennent  as  to  the  fact  of  the  act 
and  rule  and  reguLitions,  and  the  requirement  to 
take  a  ]iilot  on  board,  but  simply  alleged  tliat  the 
defendants  weie  not  e.xeinpte<l  by  the  act,  and 
the  rules  and  regulations  : — Held,  that  the  act 
and  the  rules  and  regulations  being  pleaded,  and 
not  denied,  there  was  no  necessity  to  prove  them, 
the  responsive  allegation  admitting,  as  far  as  was 
necessary  between  the  parties  to  the  cause,  the 
act,  rules  and  regulations  as  a  fact,  though  not 
the  effect  of  their  operation  in  law.     The  Peer- 


less, 13  Moore.  P.  C.  484  :  Lush.  103  :  30  L.  J., 
Adm.  89;  3  L.T.  125. 

In  Limitation   Suit.] — See   The   Karo, 

ante,  col.  752. 

Replying.]— A  plaintiff  may  plead  new  matter 
in  reply,  if  it  is  really  matter  of  reply,  and  not 
properly  a  part  of  the  case  set  up  in  his  behalf. 
The  Bothnia,  Lush.  52  ;  29  L.  J.,  Adm.  65. 

Adding  Pleas.] — The  court  will  not.  at  the 
hearing  of  a  cause  of  collision,  allow  a  plea  to  be 
added  alleging  that  the  vessel  proceeded  against 
was  in  charge  of  a  licensed  pilot,  and  that  the 
accident  was  caused  by  his  default.  The  Alliatn- 
bra,  Br.  &  Lush.  286. 

Defence  of  Compulsory  Pilot.] — The  defence 
of  compulsory  jnlotage  must  be  sjiecially  pleatled. 
The  Cawidi'iH,  1  W.  Eob.  343.  The Xortli'iinpton, 
1  Spinks,  155,  n.  The  Alhambra,  supra.  The 
Philomela,  1  Spinks,  155,  n. 

Inevitable  Accident.] — By  the  old  practice  of 
the  admiralty,  if  the  defence  of  inevitable  acci- 
dent is  relied  on.  it  must  be  pleaded  in  terms. 
The  E.  Z.,  33  L.  J..  Adm.  2u0  ;  10  L.  T.  290. 

Infringement  of  the  Regulations.] — Where 
violation  of  a  statutory  rule  is  intended  to  be 
charged,  it  must  be  so  pleaded.  The  Ehenezer.  2 
W.  Eob.  210  :  The  Ironmaster,  6  Jur.  (N.S.)  782  ; 
Swabey,  441  :  The  Exeter,  2  W.  Eob.  261  ;  The 
Bothnia.  Lush.  52.  See  also  The  Ladij  Anne.  7 
Not.  of  Cas.  370. 

Salvage  rendered  necessary  by  Collision.] — 
Should  not  be  pleaded.  The  George  Arkle,  Lush. 
222. 

S.  Interrog-atories. 

As  to  interrogatories  in  a  collision  action.  See 
The  Biulu,  34  L.  T.  185  i  24  W.  E.  524  :  5  Asp. 
M.  C.  125.  The  Ridnorshire.  49  L.  J.,  Adm.  48  ; 
5  P.  D.  172  ;  43  L.  T.  319  ;  29  W.  E.  476  ;  4  Asp. 
M.  C.  33.S. 

Whole  Crew  Drowned.] — In  an  action  En- 
damage, where  all  the  |)laintiff's  crew  who  could 
give  evidence  as  to  the  collision  were  drowned, 
the  court  ordered  the  defendants  to  answer 
certain  interrogatories  which  were  directed  to 
those  matters  ui)on  which  infoimation  would 
be  afforded  by  the  iireliminary  act.  The  Isle  of 
Cyprus.  .59  L.  J.,  Adm.  9();'l5  P.  D.  134  ;  63 
L.  T.  352  ;   38  W.  E.  719  ;  6  Asi).  M.  C.  534. 


h.  Inspection. 

Reports    of     Surveys — Inspection    of.] — The 

defendant  in  an  ai'tion  of  daina^c  to  cargo  is 
not  entitled  to  obtain  from  the  plaintiff  an 
ins])ecti<)n  of  reports  of  suivcys  in  iiossession  of 
the  jilaintiii,  written  and  jirepared  solely  for  the 
purpose  of  the  action.  The  'J'heodor  Korner, 
47  L.  J.,  Adm.  85  ;  3  P.  \).  162  ;  38  L.  T.  818  :  27 
W.  E.  3(i7  ;   4  Asp.  .M.  ( '.  17. 

Reports  by  Officer  of  her  Majesty's  Ships — 
Inspection  of.] — After  a  collisi(jn  between  one  of 
hci  majesty's  shii)S  and  another  ship,  it  is  the 
duty  of  the  conmianding  officer  of  her  majesty's 
ship  to  forward  a  report  ot  the  collision  to  the 
lords  commissioners  of  the  admirnltj".  But  in  a 
cause  of  damage  against  one  of  her  majesty's 
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ships  a  motion  to  inspect  such  a  report  was 
refused  on  affidavit  by  the  secretary  to  the  admi- 
ralty tliat  it  would  be  prejutlicial  to  the  public 
interests  to  allow  such  reports  to  be  inspected. 
II.M.S.  Jir!Irroj>/nn,,  U  L.  J.,  Adm.  5  ;  31  L.  T., 
:.■.(;  ;    23  W.  R.  248  ;  2  Asp.  M.  C.  44'.t. 

Order  to  inspect  Ship— 24  Vict.  c.  10,  s.  18.] — 

Made.  T//r  Mminet.  44  L.  J..  Adm.  1  :  L.  R.  4 
A.  ct  E.  417,  428  ;  32  L.  T.  129  ;  2  Asp.  M.  C. 
478  ;  The  Germaiiiu,  37  L.  J.,  Adm.  59  ;  19  L.  T. 
20.  S.  a  on  app.  21  L.  T.  44.  Refused,  The 
Victor  Coviiceritch,  54  L.  J.,  Adm.  48  ;  10  P.  D. 
40  ;  52  L.  T.  632  ;  5  Asp.  M.  C.  417. 

i.  Evidence. 

Naval  Oflficer— Kesult  of  Inquiry.] — The  result 
of  an  inquiry  into  the  conduct  of  a  naval  olhcer 
for  getting  his  ship  into  collision,  cannot  be 
given  in  evidence  in  the  Admiralty  Court. 
^H.M.S.  Swalhnv,  Swabey,  30. 

Decision  of  Pilotage  Authority.] — Decision  of 
a  pilotage  authority  at  an  investigation  into  the 
conduct  of  the  pilot  of  a  ship  that  had  been  in 
collision  is  not  admissible  as  evidence  in  an 
action  for  collision.   Tlic  Lord  Seaton,  2  W.  R.  391. 

Proceedings  at  Wreck  Inquiry.] — Evidence 
of  proceedings  at  shipping  casualty  inquiries 
is  not  admissible  in  a  collision  action.  The 
JIan.ffcrto7i,  Swabey,  120  ;  2  Jur.  (N.s.)  620.  S.  P., 
The  London  or  The  City  of  London,  11  Moore, 
P.  C.  307  ;  Swabey,  245  ;  .5"W.  R.  678. 

Depositions  of  "Witnesses — Cross-examination 
upon— Originals  must  be  Produced.]^ — Certified 
copies  of  statements  made  to  the  receiver  of 
wreck  as  to  the  cause  of  collision  cannot  be 
used  to  discredit  the  witness  upon  cross-examina- 
tion. The  originals  must  be  produced.  Tltc 
Emperor  and  The  Zephyr,  12  W.  R.  890.  S.  P.. 
The  Riseu,  The  Benayo,  cited  Marsden  on 
Collisions  (4th  ed.)  355.  But  see  The  Oscar. 
10  L.  T.  789  ;  12  W.  R.  .S72. 

Not  Admissible  as  Evidence.] — Deposi- 
tions taken  befoie  a  receiver  of  wreck  are  not 
admissible  in  evidence  to  prove  the  facts  to  which 
they  relate.  The  Little  Lizzie,  L.  R.  3  A.  &  E. 
56  :  23  L.  T.  84  ;  18  W.  R.  960  ;  The  Emperor  and 
The  Zephyr,  supra. 

The  examination  of  the  captain  of  the  plaintiff's 
ship,  taken  by  the  receiver  of  wrecks  under  17 
&  18  Vict.  c.  104,  s.  448,  is  not  admissible  for  the 
defendant  for  the  purpose  of  proving  the  fact 
that  the  damage  to  the  ship  from  the  collision 
was  on  her  starboard  bow  ;  such  fact  being 
offered  for  the  purpose  of  shewing  that  the 
plaintiff's  ship  was  in  fault,  the  question  which 
ship  caused  the  damage  to  the  other  not  being 
a  matter  which  the  receiver  had  power  to 
examine  into.  Nothard  v.  Pejjper,  17  C.  B. 
(x.s.)  39  :  10  Jur  (n.s.)  1077  ;  10  L.  T.  782. 

After  Death.] — Depositions  made  by  per- 
sons on  board  a  ship  relative  to  a  collision  cannot, 
even  after  the  decease  of  the  dei)onents,  be  used 
as  evidence  on  behalf  of  that  ship  at  the  trial. 
TJie  Henry  Coxon.  47  L.  J.,  Adm.  83  ;  3  P.  D. 
156  :  38  L.  T.  819  ;  27  W.  R.  263  ;  4  Asp. 
M.  C.  18. 

Statements  of  Master  or  Crew.] — The  state- 
ments of  the  master   with  regard  to  a  collision 


are,  but  the  statements  of  the  mate  or  seamen 
are  not.  admissible  evidence  against  the  ovvners. 
The  Actepon,  1  Spinks,  176. 

Admissions  by  the  crew  as  to  the  circumstances 
fif  a  collision,  are  not  evidence  in  an  action 
brought  by  the  shipowners  and  crews.  The  Foyle, 
Lush.  10. 

A  statement  made  hy  the  pilot  that  the  col- 
lision was  caused  by  his  fault  is  not  admissible 
as  evidence  of  the  fact ;  nor  evidence  of  a  seaman 
confirming  the  pilot's  statement ;  nor  the  decision 
of  a  pilotage  authority  as  to  the  pilots  being  in 
fault  or  otherwise.  The  Lord  Seaton,  2  W.  Rob. 
39  ;  4  Not.  of  Cas.  164.  But  see  The  Schwalbe, 
infra. 

A  statement  of  the  master  as  to  the  cause  of  a 
collision  is  admissible  in  evidence  against  the 
shipowner.     The  Manchester,  1  W.  Rob.  62. 

Statements  by  the  master  as  to  the  cause  of 
collision  are  admissible  in  evidence ;  those  by 
the  crew  are  not.  The  JIidlothia?i,  15  Jur.  806  ; 
'The  Emperor  and  The  Ztphpr,  supra ;  The 
Eieropa,  13  Jur.  856  :  The  Solway,  54  L.  J.,  Adm. 
83  ;  10  P.  D.  137  ;  53  L.  T.  680  ;  34  W.  Rob.  232  ; 
5  Asp.  M.  C.  482. 

Statements  made  by  the  mate  and  seamen  as 
to  their  ship  making  water  or  not  immediately 
after  the  collision  held  admissible  as  part  of  the 
res  gestae.     TIte  Mellonu,  10  Jur.  992. 

Evidence  contradicting  a  denial  by  the  pilot 
of  the  other  ship  that  he  made  use  of  an  expres- 
sion indicating  that  his  helm  had  been  wrongly 
})ut  to  starboard  : — Held,  to  be  admissible.  The 
Schwalhe,  Swabey,  521. 

Allegations  and  Proof.] — On  appeal,  in  a  cause 

of  collision  between  two  vessels  originally  at 
anchor,  the  statement  in  the  defendants'  answer 
in  the  Admiralty  Court  as  to  the  bearing  of  their 
vessel  in  respect  to  the  other  when  at  anchor, 
varied  from  the  proof  : — Held,  that  the  state- 
ment as  to  the  bearing  of  one  vessel  in  respect 
of  the  other  when  at  anchor  was  immaterial, 
and  was  therefore  not  necessary  under  the 
Admiralty  Rules.  1859,  No.  67,  and  that  the 
variance  was  therefore  immaterial.  Tlie  Rosita, 
38  L.  J..  Adm.  20  ;  L.  R.  2  P.  C.  214  ;  19  L.  T. 
753  ;   17  W.  R.  209. 

Lights.] — Evidence  of  an  order,  as  to  the 
lights,  given  twelve  hours  before  the  collision, 
is  admissible,  but  not  of  conversations  with 
respect  to  them.  The  Alepjjo,  35  L.  J.,  Adm.  9  ; 
14  L.  T.  228. 

Proof  of  Loss.] — On  a  reference  to  the  regis- 
trar in  a  cause  of  damage,  the  plaintiffs,  who 
were  underwriters  of  the  cargo,  and  had  paid  as 
for  a  total  loss,  produced  in  support  of  their 
title  as  owners  of  the  cargo  lost,  the  policies  of 
insurance  of  the  cargo,  the  bills  of  lading,  and 
the  invoice  and  copy  manifest : — Held,  that  they 
must  give  further  evidence  of  the  value  of  the 
goods,  and  of  a  discharge  from  the  ovvners  of 
the  cargo.  The  John  Bellamy.  39  L.  J.,  Adm. 
28  ;  L.  R.  3  A.  &  E.  129  :   22  L.  T.  244. 

Protest — Original.] — The  original  protest,  and 
not  a  notarial  copy  must  be  produced.  The 
Ljuhiea,  23  L.  T.  474  ;  following  The  Emma, 
2'W.  Rob.  315  ;  3  Not.  of  Cas.  114. 

Whole  Crew  Drowned.] — A  schooner  and  a 
steamship  were  in  collision,  and  all  the  crew  of 
the   schooner   were   drowned.       The   steamship 
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held   in   fault  upon  admissions  in  her  answer. 
The  Alepjw,  35  L.  J.,  Adm.  9  ;  14  L.  T.  228. 

Evidence  of  Agency.] — In  an  action  for  damage 
done  to  the  plaintiff's  lug-boat,  by  the  negligence 
of  the  ilefendant's  suivant,  it  was  proved  that  the 
barge  was  the  defendant's,  but  the  witness  could 
not  identify  the  bargeman  : — Held,  that  this  was 
prima  facie  evidence  that  the  barge  was  steered 
by  the  defendant's  servant ;  and  that,  if  the  barge 
was  in  the  use  of  any  other  person,  it  lay  on  the 
defendant  to  prove  it.  Joyce  v.  Capell,  S  Car.  &  P. 
370. 

No  Cross-examination.] — Where  witnesses  are, 
by  mistake,  examined  de  bene  esse  on  behalf  of 
one  party  to  a  collision  action,  without  cross- 
examination,  the  cause  will  not  be  heard  until 
the  witnesses  are  submitted  for  cross-examina- 
tion.    The  Chance,  Swabey,  294  ;  6  W.  E.  221. 

Reference — Evidence.] — On  a  reference  in  a 
collision  action  the  registrar  and  merchants  are 
not  bound  by  micontradicted  evidence  as  to  the 
amount  of  damage  done,  but  are  entitled  to  use 
their  own  judgment  and  experience,  and  find  in 
accordance  therewith.  Tlie  Bei-ninn,  5.5  L.  T. 
781  ;  6  Asp.  M.  C.  65. 

Opinion  of  Experts.]— In  an  action  for  negli- 
gently steering  a  siiip,  whereliy  the  plaintiff  lost 
his  passage  in  her,  no  evidence  can  be  given  of  a 
specific  act  of  negligence,  which  is  not  the  foun- 
<lation  of  tiie  action  ;  but  evidence  may  be  given 
that  the  captain  ha(l  often  expressed  his  convic- 
tion that  the  officer  in  charge  of  the  ship  was 
incompetent  ;  and  exjjerienced  nautical  men  may 
be  called  as  witnesses,  and  asked  whether,  in 
their  judgment,  particular  facts  which  have  been 
pioved  amount  to  gross  negligence.  Jlalton  v. 
yexhit,  1  Car.  k  P.  70. 

But  a  nautical  witness  cannot  be  asked  whether 
he  thinks,  having  heard  the  evidence,  that  the 
conduct  of  the  captain  was  correct  or  not.  *S7ZZ.s- 
V.  Brown.  9  Car.  cV:  P.  (JOl. 

In  an  action  for  running  down  the  plaintiff's 
.ship,  a  nautical  witness  may  be  asked,  whether, 
having  heard  the  evidence,  and  admitting  the 
facts  i>roved  by  the  jilaintiff  to  be  true,  he  is  of 
opiinon  that  the  collision  could  have  been  avoided 
by  proper  care  on  the  part  of  the  defendant's 
-servants.     Fenwick  v.  Bell,  1  Car.  k.  K.  HI 2. 

Where  Court  assisted  by  Trinity  Masters.] — 
In  a  can>e  of  daniaL'c  wlirie  the  court  is  assisted 
by  trinity  masters,  evidence  will  not  be  received 
on  a  mixed  question  of  law  and  nautical  skill. 
The  End  Sprnrrr.  L.  li.  4  A.  .5c  K.  431  :  32 
I..  'J'.  370  :  23  W.  II.  ««!  ;  4  Asp.  M.  C.  528. 
Affirmed  33  L.  T.  235  ;  3  Asp.  M.  C.  4— C.  A. 

As  to  evidence  of  usual  course  of  navigating  a 
channel  see  The  Corcnnic,  [1894]  P.  33H,  n.  See 
/llxo  ri/xrx.  post,  <'ol.  999. 

When  Actions  consolidated.] — The  court  can- 
not except  by  consent  order  that  evidence  in  one 
suit  that  has  been  heard  shall  be  a<linitte(l  as 
evidence  in  a  subsequent  suit.  7'hr  Drniptrhix. 
41  L.  J.,  A.lm.  «i9  ;  L.  II.  3  A.  ct  E.  523  ;  2(i  L.  T. 
324  ;  20  W.  K.  701  ;    1  Asp.  M.  C.  251. 

In  conse'iuence  of  a  collision  between  vessels 
"  A."  and  "  B.,"  both  the  vessels  and  also  the  cargo 
laden  on  board  the  "  A."  sustained  damage.  A  .suit 
in  rem  was  instituted  by  the  owners  of  the  "A.'" 
against  the  "  B."  to  recover  the  damage  done  to 
their  vessel.     A  cross  suit  was  instituted  by  the 


owners  of  the  "  B."  against  the  "  A."  These  suits 
were  heard  and  determined.  Afterwards  a  suit 
in  rem  was  instituted  on  behalf  of  the  owners  of 
the  cargo  on  board  the  "  A."  against  the  "  B."  to 
recover  the  damage  done  to  the  cargo  : — Held, 
that  the  court  had  no  power  to  order  the  evidence 
taken  in  the  suit  by  the  owners  of  the  "  A."  against 
the  "  B."  to  be  admitted  in  the  suitdnstituted  on 
behalf  of  the  owners  of  cargo.  2h.  See  also 
The  Will/am  Iliiff,  Lush.  25. 

Entries  in  Log.] — Entries  made  in  the  ship's 
log  by  the  mate  of  a  vessel  relative  to  a  collision 
and  signed  by  him  and  the  captain  nearly  two 
days  after  the  collision,  cannot  be  used  as  evi- 
dence on  behalf  of  the  ship  in  which  they  were 
made,  after  the  decease  of  the  persons  making 
and  signing  them.  The  Henri/  Co,ro)i,  47  L.  J., 
Adm.  83  ;  3  P.  D.  156  ;  38  L.  T.  819 ;  27  W.  R. 
263  ;  4  Asp.  M.  C.  18. 

The  log-book  of  one  of  the  ships  produced  con- 
tained an  erasure  as  to  the  wind  at  the  time  of 
the  collision,  but  the  alteration  was  rather 
adverse  to  the  case  on  behalf  of  the  ship  : — 
Held,  that  the  erasure  was  immaterial,  it  being 
adverse  to  the  case  on  behalf  of  the  ship.  The 
ConMitiition,  2  Moore,  P.  C.  (n.s.)  453  ;  10  Jur. 
(.N.S.)  831  ;  10  L.  T.  894— P.  C. 

The  official  log  is  not  evidence  for  the  ship. 
The  Europa,  13  Jur.  856.  The  Malta,  3  Hag. 
Adm.  158,  n.  The  Earl  of  Diunfriex  (engineer's 
log),  54  L.  J.,  Adm.  7  ;  10  P.  D.  31  ;  51  L.  T. 
906  ;  33  W.  R.  568  ;  5  Asp.  M.  C.  342. 

Lightship  Log.] — The  court  will  admit  a  light- 
ship log.  on  production  by  the  oificer  of  the 
trinity  house  in  whose  custody  such  logs  are 
kept,  without  requiring  the  evidence  of  the 
person  who  made  the  entries.  The  Maria  Das 
Doriax,  Br.  &  Lush.  27  ;  32  L.  J.,  Adm.  I<i3  ; 
7  L.  T.  838  ;  1 1  W.  R.  500. 

Coastguard  Log.] — The  books  containing  the 
entries  made  by  the  coastguard,  and  sent  to  the 
coastguard  office,  are  admissible  to  prove  the 
state  of  wind  and  weather  at  the  time  of  the 
collision,  without  calling  the  person  who  made 
the  entries.  The  Cathcrina  Mar'ia,  L.  R.  1 
A.  &  E.  53  ;  12  Jur.  (N.S.)  3S(). 

Protest.] — A  protest  is  not  evidence  for  the 
ship.  ChrixtiaiL  v.  C'oonil/e,  2  Esp.  489  ;  The 
Ljiihica,  23  L.  T.  474  ;  The  Emma,  2  W.  Rob.  315  ; 
3  Not.  of  Cas.  114  ;    The  Ilcdic'uj,  1  Spinks,  19. 

Verdict    in    Action   for    same   Collision.] — A 

verdict  in  a  coinn:on-law  action  for  the  same 
collision  cannot  be  received  in  evidence  in  the 
admiralty.  'Hie  Fr'iendx,  General  Steam  J\'ar!- 
(jatiini  Co.  V.  'I'onkin.  4  Mooic,  !'.  ('.  311;  in 
court  bcl.iw.  I  W.  Rob.  4S1. 


j.  Res  or  Bail  Insufficient. 

Res  insufficient.]— An  action  in  rem  having 
liccn  l)iouglit.  and  the  proceeds  of  the  res  being 
insufficient  to  satisfy  the  |)laiiitiff"s  claim,  a 
citation  in  |)ersonam  issued.  'J'he  Pet,  20  L.  T. 
961  ;   17W.  11.  M99. 

Bail  insufficient.] — Where  bail  is  given  in  a 
collision  action,  in  a  sum  which  is  insufficient  to 
cover  the  damage  and  costs,  the  i)arty  giving 
bail  will  not  be  ordered  to  pay  any  further  sum 
beyond    that   for  which   bail    is  given,   except 
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under  special  circumstances ;  as  where  he  puts 
the  plaintift'  to  unnecessary  costs.  The  Temix- 
/•(ii/iifft,  2  Spinks,  208.  See  7'lir  Knlamazoo,  IT) 
Jur.  i:.5. 

Ee-arrest — Bail  insufficient  -Admiralty  Court 
Act.  1861,  ss.  15,  22,]— Where  the  bail  given 
proves  insulHeient  to  cover  damages  recovered 
and  costs,  the  shi])  may  be  re-arrested  to  satisfy 
tlie  costs.  The  Freedom,  L.  K.  8  A.  &  E.  495  ; 
2.-.  L.  T.  ;5it2;   1  Asp.  M.  C.  1:^6. 

Action  entered  for  too  little.]  — Where, 

in  a  collision  suit,  the  action  was  by  mistake 
entered  for  1,0UU/.,  the  real  claim  being  for 
2.600/.,  the  vessel  decreed  to  be  re-arrested  for 
the  balance.  The  Hero.  Br.  &  Lush.  447;  18 
W.  E.  927. 

Common-Law  Action  to  recover  Damages  not 
recovered   in  Admiralty.] — It  is  no  bar  to  au 

action  for  a  collision  at  sea  that  a  judgment  in 
rem  has  been  recovered  in  the  Admiralty  Court, 
and  execution  levied  by  the  sale  of  the  defen- 
dant's vessel,  where  the  damage  done  was  more 
than  the  amount  realised  by  such  sale.  JVelsa/i  v. 
Couch,  In  C.  B.  (N.S.)  99  ;  83  L.  J.,  C.  P.  4fi  ;  10 
Jur.  (N.s.)  36(3  ;  8  L.  T.  .577  :  11  W.  R.  964. 

Personal   Remedy— Res  insufficient.]— If  the 

value  of  the  defendant's  vessel  and  freight  is  not 
equal  to  the  damage  done,  the  plaintiil  may, 
after  judgment,  obtain  a  monition  against  tlie 
defendant  personally  to  satisfy  the  deficiency. 
The  Zejjhyr,  11  L.  T.  851. 

Action  in  rem  after  Action  in  Personam.] — 

A  party,  having  two  remedies,  an  action  in  per- 
sonam and  an  action  in  rem,  resorted,  in  the 
first  instance,  to  his  personal  action,  and  obtained 
judgment,  but  coidd  not  recover  the  amount 
sued  for  : — Held,  that  he  was  entitled  afterwards 
to  proceed  in  rem.  The  Beurial,  The  John  and 
Munj,  Swabej',  471  ;  5  Jur.  (N.S.)  1085. 

Undertaking  to  put  in  Bail  —  In  Salvage 
Action— Award  in  Excess  of  Bail  —  Personal 
Liability  of  Owner  of  res  for  the  Difference.]  — 

A  salvage  action  was  instituted  in  a  sum  (jf 
5,0O0L  The  solicitors  for  the  defendants  gave 
an  undertaking  to  put  in  bail  for  5,000/.  The 
sum  of  7,50(1/.  was  awarded  for  salvage  : — Held, 
that  the  plaintiff  was  entitled  to  sue  out  a  writ 
of  fieri  facias  against  the  defendants  for  the 
difference  between  5,000/.  and  the  amount  of 
the  award.  Tlie  Dietutor,  61  L.  J.,  Adm.  73  ; 
[1892]  P.  304  ;  67  L.  T.  563  ;  7  Asp.  M.  C.  251. 


k.  Generally, 

Res— Increase    of   "Value    by    Repairs.]  —  A 

vessel  damaged  by  collision  was  arrested  and 
subsequently  repaired,  whereby  her  value  was 
considerably  increased  : — Held,  that  she  was 
only  liable  to  arrest  for  her  value  at  the  time 
when  she  was  arrested.  Tlie  St.  Olaf,  88  L.  J., 
Adm.  41  :  L.  R.  2  A.  &  E.  8(;()  ;  20  L.  T.  75H  ; 
17  W.  R.  743. 

Amount  of  Freight   payable   into   Court.]  — 

The  freight  jiayable  by  the  owner  of  cargo  on 
board  the  ship  suetl  for  collision  is  the  amount 
payable  by  him  to  the  shipowner  ;  allowing  for 
deductions  allowed  by  charterparty,  costs  of 
paying  into  court,  and  deductions  agreed  to  for 
delivering  short  of  the  destination  by  reason  of 


the  collision.  The  Leo,  Lush.  444  ;  81  L.  J., 
Ailm.  78  ;  6  L.  T.  58. 

Arrest  of  wrong  Ship.]— A  plaintiff  in  a 
collision  suit,  who  failed  to  prove  the  identity  of 
the  ship  arrested  with  the  ship  that  had  done  the 
damage  : — Held,  not  liable  in  damages  for  arrest- 
ing her,  he  having  acted  in  good  faith  and 
without  gross  negligence.  The  Ucri/if/elisiuos, 
11  Moore,  P.  C.  352  ;  Swabey,  878.  And  see  The 
Aetlre,  5  L.  T.  773,  infi'a,  col.  856. 

Compromise — Doubt  as  to  Law — Consideration.  ] 

— The  defendants  in  a  collision  suit,  in  considera- 
tion of  the  plaintili's  releasing  the  ship  fi'om 
arrest  in  admiralty,  agreed  to  pay  18()/.  for  the 
damage  done ;  the  defendants'  ship  was  in 
charge  of  a  compulsory  pilot  at  the  time,  and 
the  law  as  to  the  liability  of  the  shipowners  in 
such  case  was  unsettled  : — Held,  that  there  was 
a  good  consideration  for  the  promise  to  pay  180/. 
Limgy'Hhje  v.  DoreiUe,  5  B.  &  Aid.  117. 

Discontinuance.] — See  The  Ardandhu  ox  The 
Kronpriiiz,  ante,  col.  651. 

Limitation  of  Liability — Stay  of  Actions  after.  ]. 

— See  The  Sixterx,  aiul  cases  ante,  col.  749. 

Right  of  Beginning.]— Where  a  defendant 
admits  in  the  pleadings  that  his  ship,  when  under 
way,  ran  into  a  vessel  at  anchor,  btit  denies  that 
the  vessel  at  anchor  was  the  vessel  of  the  plain- 
tiff, the  i)laintifE  must  begiii  and  prove  his  case. 
The  Earl  of  Leicester,  Br.  ct  Lush.  188. 

The  defendants,  by  their  pleadings,  made  na 
charge  against  the  plaintiffs,  bitt  only  denied 
generally  the  averments  in  the  petition,  and 
pleaded  inevitable  accident : — Held,  that  defen- 
dants ought  to  begiii.  'The  Thomas  Lea,  38 
L.  J.,  Adm.  37  ;  20  L.  T.  1017. 

Right  of  Reply.] — In  a  cause  of  collision,  in. 
which  the  evidence  has  been  taken  before  aa 
examiner  of  the  court,  the  plaintiff's  counsel  is. 
entitled  to  reply.     The  lijvhan,  14  W.  R.  973. 

Sale  of  Ship  arrested  and  in  perishable 
Condition.] — A  ship  arrested  in  a  damage  suit, 
being  in  a  perishable  condition,  first  decree  made 
for  her  sale.      'The  SijUuin,  2  Hag.  Adm.  155. 

Function  of  Nautical  Assessors  in  Admiralty.] 

—See  cols.  849,  999. 

Action    at    Common    Law  —  Nautical 

Assessors.] — New  trial  ordered  (1S26)  in  a 
collision  action  at  common  law,  at  which  "  the 
judge  may  have  the  assistance  of  two  of  the 
brethren  of  the  trinity  house  to  explain  the 
duties  of  the  masters  of  both  ships."  Jameson 
V.  Brinhald,  5  L.  J.,  C.  P.  30. 

Assessors   Disagreeing.]  —  Semble,   that 

where  the  two  assessors  disagree,  the  court  can 
call  in  a  third,  and,  after  submitting  the  evidence 
already  given  to  him,  have  the  case  re-argued 
before  the  three  assessors.  'The  Philotaxe,  37 
L.  T.  540;  3  Asp.  M.  C.  512. 

The  judgment  is  that  of  the  judge,  and  he  may 
decide  in  accordance  with  advice  of  one  or  more 
of  the  assessors  or  not  as  he  thinks  fit.     Ih. 

Reference— Total  Loss  Caused  by  Plaintiffs 
Negligence — Special  Report,] — If  upon  reference 
the  plaintiffs  present  a  case  of  inmiediate  partial 
damage  resulting  in  the  total  loss  of  their  ship. 
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and  no  evidence  is  given  on  either  side  of  the 
pecuniary  extent  of  such  partial  damage,  and 
the  registrar  is  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover  the  total  loss,  upon  the 
ground  that  by  ordinary  skill  and  diligence  after 
the  collision  they  might  have  avoided  it,  but  are 
entitled  to  recover  the  partial  damages,  he 
should  not  assess  the  amount  of  the  partial 
damages  conjecturally  and  report  such  amount 
to  be  due,  but  should  make  a  special  report  to 
the  court  :  and  the  court  will  then  order  a 
further  reference  to  ascertain  the  amount  of  the 
partial  damages  by  evidence.  11. M.S.  Flying 
Fish,  Br.  &  Lush.  436  :  2  Moore,  P.  C.  (N.s)'  77'; 
3i  L.  J.,  Adm.  ]  13  ;   12  L.  T.  619. 

Beference — Practice  as  to.]— Practice  of  the 
Admiralty  Court,  as  to  referring  questions  of 
damages  to  the  registrar  and  merchants,  explained. 
The  Sir  George  Se)j7>ioiir,  1  Spinks,  67. 

Foreign  Suit  pending.]— In  a  cause  of  damage 
in  respect  of  collision  between  two  foreign  vessels 
in  the  Bosphorus  ;  semble,  that  if  a  suit  as  to  the 
same  subject-matter  is  pending  elsewhere  whereby 
the  plaintiff  can  obtain  full  indemnity,  the 
Court  of  Admiralty  will  suspend  the  proceedings 
in  its  court  or  put  the  plaintiff  to  his  election  : 
and  the  court  will  so  act  whether  the  proceed- 
ings elsewhere  are  in  rem  or  in  iiersonam.  The 
jVuli  Int.  3S  L.  J.,  Adm.  34  :  L.  K.  2  A.  .t  E. 
3.->6  ;  2U  L.  T.  681. 

Judgment    obtained.]  —  Where    cross 

actions  between  an  Jhiglish  and  a  foreign  ship 
were  heard  and  judgment  given  in  a  foreign 
court  in  favour  of  the  English  ship  in  both 
actions,  and  suits  in  the  Court  of  Admiralty  were 
afterwai'ds  heard  and  the  English  vessel  found 
alone  to  blame  : — Held,  that  she  must  be  con- 
demned in  damages  and  costs,  notwithstanding 
the  foreign  judgments.  The  Delta,  The  Erminin 
Foxrolo.  4.->  L.  .J.,  Adm.  Ill;  1  P.  D.  3!)3  ;  3.") 
L.  T.  376  :  2:>  W.  H.  40  ;  3  Asp.  M.  C.  2.-)6. 

Plea  of  Judgment  in  Admiralty.] — A  ])lea  in 
a  common-lawactionof  adecree  in  the  Admiralty 
Court,  in  the  tlefendant's  favour,  in  respect  of 
the  same  collision,  is  bad,  if  it  does  not  state 
that  the  admiralty  had  jurisdiction.  Jfarris  v. 
WiUix.  1.-)  C.  P..  710  ;  24  L.  J.,  C.  P.  1)3  ;  3  C.  L.  K. 
60'J  :  3  W.  li.  23.S. 

Verdict  and  Judgment  at  Law.] — A  verdict 
an<l  judgment  at  law  are  no  l>ar  to  suV)sequent 
prficeedings  in  admiralty.  The  Chirencc,  1 
Spiid<s,  2i»6.  P.ut  see.  j.er  Knight  Bruce,  L.J., 
1  Sjjinks,  2()'.»,  n.  ;  The  Sylph,  37  L.  .J.,  Adm. 
14  ;  L.  H.  2  A.  ic  E.  24  ;'  17  L.  T.  .■)1'.>  ;  The 
Antrl,<j,r.  42  L.  .J.,  Adm.  42  :  L.  11.  4  A.  .V:  E.  33  : 
2H  I,.  T.  74  :  2!  \V.  It.  ICI  ;    I  Asp.  M.  ('.  .".11. 

Res  Judicata — Consular  Court.] — i'Jca  of  res 
judicata  in  case  \vlici-e  jud^Muciit  was  given  in  a 
collision  fiction  Ijy  a  court  summoned  by  the 
Prussian  legation,  at  Constantinople,  overruled. 
77/«  Gricfxiriild,  Swabey,  430. 


due  cause  is  shewn.     The  WiUiani  Ilutt,  Lush. 
2,5  ;  1  Swabey,  696  ;  2  L.  T.  44S. 

Judgment  by  Consent  —  Setting  aside  by 
Consent.] — In  an  action  by  the  owners  of  the 
'■  Britannia  "  against  the  owners  of  the  '•  Bell- 
cairn  "  for  collision,  a  judgment  dismissing  claim 
and  counter-claim  was  taken  by  consent.  Sub- 
sequently, the  owners  of  cargo  on  board  the 
■'  Britannia "  brought  an  action  against  the 
owners  of  the  "  Bellcairu,"  and  obtained  a  judg- 
ment that  both  ships  were  to  blame.  The 
owners  of  the  "  Bellcairn "  then  limited  their 
liability  and  paid  the  money  into  court,  and  the 
owners  of  the  "Britannia"  having,  with  the 
consent  of  the  owners  of  the  '•  Bellcairn," 
obtained  an  order  in  the  registry  setting  aside 
the  judgment  in  the  first  action,  brought  in  a 
claim  against  the  fund  in  court  : — HekCthat  the 
order  setting  aside  the  judgment  of  the  court 
was  void,  and  that  the  owners  of  the  '■  Britannia  " 
could  not  claim  against  the  fund  in  court.  The 
Bellcairn,  5.5  L.  J.,  Adm.  3  :  10  P.  D.  161  ;  .53- 
L.  T.  686  :  34  W.  E.  .55  ;  5  Asp.  M.  C.  503— 
C.  A. 

Sale  of  Ship  and  Cargo — Freight.] — Where  in 
an  action  in  rem  for  collision  against  ship  and 
freight,  in  which  the  defendants'  ship  was  held 
solely  to  blame,  the  ship  being  still  under  arrest 
with  the  cargo  on  board,  was  ordered  to  be 
sold ;  the  court  on  motion  directed  the  marshal 
to  discharge  the  cargo,  to  retain  the  same  in  his 
custody  as  security  for  the  payment  of  the  land- 
ing and  other  charges  and  freight,  if  any,  due 
from  the  owners  or  consignees  of  the  cargo  in 
respect  of  the  same,  and  that  in  default  of  any 
application  for  the  delivery  of  the  cargo  within 
fourteen  days,  tlie  marshal  should  be  authorised 
to  sell  such  part  of  the  cargo  as  might  be  neces- 
sary to  pay  the  said  charges  and  freight,  if  any, 
due.  The  Gettyahnr/i.  52  L.  T.  6()  ;  .5  Asp.  M.  C. 
347. 

Payment  out  of  rem  found  due  for  Damages.] 
— A  shipwright  who  had  effected  repairs  on  a 
ship  after  a  collision,  for  which  the  other  ship 
was  held  in  fault,  ajjplied  to  have  the  amount 
found  due  by  the  registrar  paid  out  to  liim  uijon 
the  ground  that  the  owners  were  bankrupt  and 
had  paid  him  nothing  : — Application  refused. 
The  Endeavour,  62  L.  T.  840  ;  6  Asp.  M.  C.  511. 

Doubt   as   to    Plaintiff  being   Owner.] — If  a 

question  is  raist'd.  after  ju(li;niciit  in  a  collision 
suit,  wliether  the  iilaintill'  was  the;  owner  of  the 
injured  sliij).  tlie  amount  found  due  upon  tlie 
reference  will  be  ordered  to  be  ]iaid  into  the 
registry.  The  liox,  Swabey,  Ino.  And  sec  The 
Minna,  supra,  col.  725. 


Consolidation  of  Actions.] —  WIum-c  several 
acti(jns  are  lirouglit  against  a  sliiji  in  respect  of 
one  collision  by  (hfferent  plaintiffs,  and  several 
bail  bonds  given,  and  the  actions  are  consolidated 
by  order  of  the  court,  and  the  damage  pro- 
nounced for  in  the  usual  course,  the  court  has 
the  power  to  open  the  order  of  consolidation  aiul 
dissever  the  actions,  but  will  not  do  so  unless 


Priorities  of  Claimants.] — Of  two  plaintiffs 
in  two  damage  causes  he  wlio  fiist  obtains  a 
decree  is  entitled  to  jjriority.  Where  the  pro- 
ceeds of  tlie  defendant's  ship  are  in  the  registry, 
and  the  second  plaintiff  thinks  that  they  are 
insufficient  U>  satisfy  l)oth  claims,  he  must  a})))ly 
to  the  court  Ijcfore  decree  pronounced.  The 
Clara,  Swabey,  1. 

Second   Suit   Begun  —  Payment   out  of 

Damages.] — Where  the  owners  of  the  (himaged 
ship  and  the  owners  of  part  of  her  cargo  liad 
obtained  a  decree  in  their  favour  : — Helil,  that 
they  were  entitled  to  have  the  proceeds  of  the 
wrongdoing  ship   paid   out   of   court    to   them, 
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although  the  owners  of  the  rest  of  the  cargo 
have,  after  decree  in  the  first  suit,  instituted  a 
second  suit  against .  the  wrongdoing  ship.  T/ir 
Sanweii,  4  Not.  of  Cas.  498  ;  2  W.  Rob.  451  ;  6 
Moore.  P.  C.  50. 

Appeal  upon  Facts  alone — Reluctance  of  Privy 
Council  to  differ  from  Judge  below.] — The  judi- 
cial committee  refused  to  reverse  a  decision  of 
the  court  below  u}ion  facts  alone,  the  judge 
having  had  the  advantage  of  seeing  the  witnesses 
and  judging  of  their  credibility.  T/ie  Alice  and, 
The  Prince.s:s  Alice,  38  L.  J.,  Adm.  5  ;  L.  R.  2  P.  C. 
245  ;  19  L.  T.  678  ;  17  W.  R.  209. 

Remission  of  Action  from  Court  of  Appeal.] — 

If  the  cause  is  lemitted  from  tlie  Court  of 
Appeal,  with  injunction  '•  to  proceed  according 
to  the  tenor  of  former  acts  had  and  done,"  the 
court  has  no  authority  to  relax  an  order  made 
previously  to  the  appeal.  T/ie  William  Hutt, 
Lush.  25  ;   1  Swabey,  69(5  ;  2  L.  T.  448. 

Contributory  Negligence — Appeal — Point  not 
taken  below.] — The  privy  council  will  not  enter- 
tain on  appeal  in  a  case  of  collision  a  question 
of  contributory  negligence  which  was  not  raised 
in  the  court  below.  Tlie  Pleiades  v.  The  June, 
m  L.  J.,  P.  C.  59  ;  [1891]  A.  G.  259  ;  65  L.  T. 
1(39  ;  7  Asp.  M.  C.  41— P.  C. 


1.  Costs. 

i.   Gowvallij. 

Against  the  Crown.]  —  Costs  may  be  given 
against  the  Crown  where  the  lords  of  the  admi- 
ralty appear  to  contest  a  collision  suit.  The 
Swallow,  Swabey,  30. 

In  a  cause  of  damage  instituted  on  behalf  of 
her  majesty  in  her  office  of  admiralty,  and  of 
the  commander  aiul  crew  of  one  of  her  majesty's 
shi|)S  against  a  private  shipowner,  the  court  on  a 
finding  for  the  defendant,  decline  to  condemn 
the  Crown  in  costs,  but  condemned  the  com- 
mander and  crew  to  pay  the  whole  of  the  costs. 
The  Leda,  Br.  &;  Lush.  19  ;  32  L.  J.,  Adm.  58  ;  9 
Jur.  (N.S.)  208  ;  7  L.  T.  864  ;  11  W.  R.  302. 

Co-plaintiffs  are  severally  liable  to  the  whole 
of  the  costs.     lb. 

Misconduct   after   Collision   punished  by.] — 

Owner  of  ship  that  rendered  no  assistance  to 
another  with  which  she  had  been  in  collision, 
though  not  in  fault  for  the  collision,  condemned 
in  costs.     The  Celt,  3  Hag.  Adm.  343. 

A  Dutch  and  a  Spanish  ship  were  in  collision 
in  the  Channel.  The  Spanish  seamen  came  on 
board  the  Dutch  ship  with  knives  and  were 
violent.  The  Dutch  ship  was  held  in  fault  for 
the  collision,  but  no  costs  were  given  to  the 
Spanish  ship.     The  Catalina,  2  Spinks,  23. 

Compromise  —  Collusion.  ]  —  In  an  admiralty 
wages  action,  the  plaintiffs  and  defendants  com- 
pjromised  the  action  by  payment  by  the  defen- 
dants to  the  i)laintiffs  of  a  sum  in  discharge  of 
claim  and  costs.  The  plaintiffs  left  the  country 
without  paying  their  solicitors'  costs.  There 
was  no  evidence  that  the  settlement  was  made 
with  a  view  of  depriving  the  plaintiffs'  solicitors 
of  their  lien  for  costs  :— Held,  that  no  order 
could  be  made  that  the  defendants  pay  the  plain- 
tiffs their  taxed  costs.  The  Hope,  52  L.  J.,  Adm. 
63  ;  8  P.  D.  144  :  49  L.  T.  148  ;  32  W.  R.  269  : 
.5  Asp.  M.  C.  126— C.  A. 


Co-defendants — ^Costs  of  successful  Defendant.] 

— The  duml)  Ijargo  •'  E.,"  while  in  tow  of  the 
steamtug  "  S.,"'  was  damaged  by  a  collision  with 
the  steamship  "  R.  L^'  The  owners  of  the  "  E." 
commenced  an  action  joining  the  owners  of  both 
vessels  as  defendants.  At  the  trial  "  R.  L."  was 
found  alone  to  blame  : — Held,  that  the  owners  of 
the  "  R.  L.,"  having  endeavoured  to  throw  the 
blame  on  the  "  S.,"  must  i)ay  her  costs  as  well  as 
those  of  theiflaintiffs.  Tlie  River  Lagan,  57  L.  J., 
Adm.  28  ;  58  L.  T.  773  ;  6  Asp.  M.  C.  281. 

Wrong  Ship  sued.] — If  the  plaintiff  negligently 
arrests  the  wrong  ship  he  will  have  to  pay  costs. 
Tlie  Eran(ieHt<)no.s,  Swabey,  378  ;  12  Moore,  P.  C. 
352.  S.  P.,  The  Active,  5  L.  T.  773  ;  The  Strath- 
naver,  1  App.  Cas.  58  ;  34  L.  T.  148  ;  3  Asp. 
M.  C.  113.  And  see  The  Peri,  32  L.  J.,  Adm.  46; 
8  Jur.  (N.s.)  1230  ;  11  W.  R.  44. 

Collision  caused  by  Fault  of  third  Ship — Costs.] 

— The  owners  of  a  i)ier  in  the  Thames  sued  the 
owners  of  the  "  Valencia "  and  the  owners  of 
the  "  Alfred  "  for  damage  done  to  their  pier 
by  the  "Valencia."  The  "Valencia"  owners 
admitted  collision  with  the  pier,  but  said  that 
their  ship  was  driven  against  the  pier  by  the 
negligent  navigation  of  the  "  Alfred  "  ;  and  the 
jury  so  found  : — Held,  that  the  "Alfred  "  owners 
must  pay  the  costs  of  the  "  Valencia  "  owners  as 
well  as  those  of  the  plaintiffs.  Green  v.  Goodyer, 
6  Asp.  M.  C.  281,  n. 

Costs  in  Limitation  Action.] — See  The  Wark- 
worth  and  cases,  supra,  col.  753. 

Expense  of  detaining  Witnesses.] — The  ex- 

l)ense  of  detaining  witnesses  until  the  trial  is 
allowetl  as  costs.  The  Kurlu,  Br.  &  Lush.  367; 
13  W.  R.  295. 

Cost  of  Bail.] — Money  paid  to  sureties  on  a 
bail  bond  in  consideration  of  their  suretj'ship  is 
not  allowed  as  costs.  The  Xumida,  The  Collin- 
grove,  54  L.  J.,  AdiTi.  78;  10  P.  D.  158;  53 
L.  T.  681  ;  34  W.  R.  156  ;  5  Asp.  M.  C.  483. 

Costs  of  paying  Freight  into  Court.]  —  The 
owner  of  cargo  arrested  for  freight  may  deduct 
the  costs  of  paying  it  into  court.  The  Leo,  Lush. 
414  :  31  L.  J.,  Adm.  78  ;  6  L.  T.58. 

Monition  to  pay  in  Freight — Doubt  as  to  Law.] 

— Where  freight  was  not  brought  in  by  the 
person  against  whom  a  monition  had  issued,  upon 
a  reasonable  doubt  as  to  whether  the  act  3  &  4 
Will.  4,  c.  57,  s.  47,  allowed  it,  costs  not  given,  the 
appearer  having  abandoned  his  petition.  The 
Lord  Auhland,  2  W.  Rob.  301. 

Monition  to  pay — Res  insufficient.] — The  pro- 
ceeds of  a  vessel  sold  in  a  collision  suit  being 
insufficient,  a  monition  issued  against  the  owner      *t 
to  pay  costs.     The  John  Dunn,  1  W.  Rob.  159. 

Costs  of  Commission  for  taking  Evidence 
abroad.]  —  Circumstances  under  which  costs 
allowed  against  unsuccessful  party.  T?ie  Hilda 
(I lid  The  Ai/stniliii.  12  Ct.  of  Sess.  Cas.  (4th  ser.) 
574. 

ii.   Coiiipnlsonj  Pilot. 

Practice  as  to  Costs.] — Defendants  in  a  cause 
of  damage,  who  rely  at  the  hearing  upon  the 
defence  of  compulsory  pilotage  only,  and  succeed 
in  this  point,  but  whose  pleadings  raise  other 
issues  which  are  not  proved,  are  not  entitled  to 
their  costs.  The  Livia,  25  L.T.  887 ;  1  Asp.  M.C.  204. 


857 


SHIPPING— XX.  Collision. 


858 


Defendants  in  a  collision  suit,  by  their  answer, 
denied  that  their  vessel  was  to  blame,  and  also 
set  up  the  defence  of  compulsory  pilotage.  The 
court  decided  that  their  vessel  was  to  blame,  but 
dismissed  the  suit  upon  the  ground  that  the 
defence  of  compulsory  pilotage  was  established  : — 
Held,  that  the  plaintiff  was  not  entitled  to  anj' 
portion  of  the  costs  of  the  suit.  The  Sehwaii, 
The  Robert  Jlorriwti,  43  L.  J.,  Adm.  18  ;  L.  R.  4 
A.  &  E.  187  ;  30  L.  T.  537  ;  22  W.  R.  743.  S.  P.. 
The  WhisfoH,  53  L.  J.,  Adm.  69  ;  9  P.  D.  85  ;  51 
L.  T.  183  ;  5  Asp.  M.  C.  274— C.  A. 

In  an  action  of  damage,  if  the  only  defence  is 
that  the  collision  was  caused  by  the  negligence 
of  a  pilot  taken  by  compulsion  of  law,  the  defen- 
dants, if  successful  in  establishing  this  defence, 
are  entitled  to  costs.  The  Juno,  45  L.  J.,  Adm. 
105  ;  1  P.  D.  135  ;  34  L.  T.  741  :  24  W.  R.  902  : 
3  Asp.  M.  C.  217. 

The  rule  of  the  Court  of  Admiralty-,  that,  where 
the  defendants  succeed  on  a  plea  of  compulsory 
pilotage,  no  costs  are  to  be  given,  also  holds  good 
in  the  Court  of  Appeal.  The  Baioz,  47  L.  J., 
Adm.  1  ;  37  L.  T.  137  :  3  Asp.  M.  C.  477— C.  A. 

The  admiralty  division  will  adhere  to  the 
practice  of  the  High  Couit  of  Admiralty  as  to 
costs  in  cases  of  compulsory  pilotage.  The  Prince- 
ton, 47  L.  J.,  Adm.  33  ;  3  P.  D.  90  ;  38  L.  T.  260  : 
3  Asp.  M.  C.  562. 

Where  the  defendants  in  a  collision  suit  raise  a 
defence  on  the  merits,  and  also  set  up  a  plea  of 
compulsory  pilotage,  and  the  court  dismisses  the 
suit  on  the  ground  that  the  plea  of  compulsory 
pilotage  is  established,  each  party  to  the  suit 
will,  in  accordance  with  the  practice  prevailing 
in  the  Court  of  Admiralty  before  the  Judicature 
Acts,  be  left  to  bear  his  own  costs.  Tlie  Matthew 
Cay,  49  L.  J.,  Adm.  47  ;  5  P.  D.  49  ;  41  L.  T.  759  ; 
28  W.  R.  262  :  4  Asp.  M.  C.  224.  S.  P.,  The 
Agricola,  2  W.  Rob.  10. 

The  only  defence  was,  that  the  collision  was 
caused  by  the  fault  of  a  pilot  whom  the  defen- 
dants were  compelled  to  take.  They  having 
proved  their  case  : — Held,  that  plaintiffs  must  be 
condemned  in  costs.  The  Roi/al  Churter,  38 
L.  J.,  Adm.  36  ;  L.  R.  2  A.  A:  E.  362  :  20  L.  T. 
1019;  18  W.  R.  49.  See  also  The  Oukpeld,  55 
L.  J.,  Adm.  11  ;  II  P.  D.  34  ;  54  L.  T.".578  :  34 
W.  R.  687  ;  5  Asp.  M.  C.  575  ;  The  Beta,  V,v.  is. 
Lush.  328  ;  3  Moo.  P.  C.  (N.S.)  23  ;  34  L.  J.,  Adm. 
76  ;  12  L.  T.  1  ;  The  Innixfnil  and  The  Seeret,  35 
L.  T.  819  :  3  Asp.  M.  C.  337. 

Collision  caused  either  Ijy  fault  of  compulsory 
pilot  or  by  accident  : — Suit  dismissed  with  costs. 
The  Cantor,  6  L.  T.  106. 

Collisif)n  caused  l^y  fault  of  compulsory  pilot  of 
plaintiff's  ship  : — Plaintiff's  action  dismissed  with 
costs  ;  defendant's  cross  action  dismissed  witiiout 
costs.  The  Annajwl'm  and  The  Johanna  Stidl, 
Lush.  295. 

Where  a  suit  is  dismissed  because  the  collision 
was  caused  by  the  fault  of  a  compulsory  pilot, 
costs  were  formerly  never  given.  'I'he  Adnural 
Boxer,  Swa))cy,  193.  The  Marathon,  48  L.  J., 
Adm.  1  7. 

Admiralty  Rule  not  applied  in  other  Divi- 
sions,^ —  III  ;in  act  ion  in  \\w.  excJH'ijiK^r  divisicjii, 
tried  by  a  jury,  for  damages  caused  by  eoUisiun 
of  the  defendants' ship  with  the  ])laintiffs'  shij), 
the  flefendaiits  I'aised  several  grounds  of  defence, 
but  succeeded  only  on  the  giound  that  the  col- 
lision wjis  causcfl  by  the  negligence  of  the  pilot, 
whom  they  were  comjielled  by  law  to  employ. 
The  plaintiffs  afterwards,  under  Ord.  LV.,  api)lie(l 


to  the  exchequer  division  for  an  order  depriving 
the  defendants  of  costs,  on  the  ground  that  in 
the  admiralty  division  a  defendant  under  similar 
circumstances  is  entitled  to  no  costs  : — ^Held,  that, 
whether  the  exchequer  division  had  or  had  not 
power  to  make  such  an  order,  it  ought  not  to  be 
made,  for  the  rule  which  prevails  in  the  admiralty 
division  does  not  extend  to  the  other  divisions. 
The  Baioz,  General  Steam  yacigation  Co.  v. 
London  and  Edinbnrgh  Shipj)ing  Co.,  47  L.  J., 
Ex.  77  :  2  Ex.  D.  467  ;  36  L.  T.  743  ;  25  W.  R. 
694  ;  3  Asp.  M.  C.  454  ;  47  L.  J.,  Adm.  1  :  37  L.  T. 
137  ;  3  Asp.  M.  C.  377— C.  A. 

Counter-claim — Defendant  alone  to  blame.] — 
In  an  action  of  damage  arising  out  of  a  collision 
the  plaintiff's  claim  was  dismissed  without  costs, 
the  court  having  found  that  the  defendants' 
vessel  was  alone  to  blame  for  the  collision,  but 
that  they  were  exempt  from  liability  on  the 
ground  of  compulsory  pilotage.  The  defendants 
had  counter-claimed : — Held,  that,  under  the 
circumstances,  the  plaintiffs  were  entitled  to  have 
the  counter-claim  dismissed  with  costs.  The 
Ruby,  15  P.  D.  139  ;  63  L.  T.  735  ;  6  Asp.  M.  C. 
577.     See  <S'.  C.  in  C.  A.,  ante,  col.  778. 

Discontinuance  — Compulsory   Pilotage.] — In 

an  action  of  damage  by  collisi(jn,  the  defendants 
pleaded,  inter  alia,  that  their  vessel  at  the  time 
of  the  collision  was  compulsorily  in  charge  of  a 
licensed  pilot,  and  that  the  negligence,  if  an}^, 
which  caused  the  collision,  was  solely  that  of  the 
pilot  : — Held,  that  on  the  plaintiff's  discontinuing 
their  action,  they  must  pay  the  defendants'  costs. 
The  J.  TL  IlenhcH,  56  L.  J.,  Adm.  69  ;  12  P.  D.  106  ; 
56  L.  T.  581  :  35  W.  R.  412  ;  6  Asp.  M.  C.  121. 

Uncertainty  of  Law.] — Uncertainty  of  the  law 
as  to  compulsory  pilotage  assigned  as  a  reason  for 
not  giving  successful  party  his  costs.  The  Hankow, 
48  L.  J.,  Adm.  29  ;  4  P.  D.  197  ;  40  L.  T.  335  ;  4 
Asp.  M.  C.  97. 

iii.  Inevitable  Aecident. 

Costs  —  Inevitable  Accident  —  Admission  in 
Pleadings.] — The  plaintiffs  in  an  action  for 
damage  by  collision  admitted  on  the  pleadings 
that  the  collision  was  the  result  of  an  inevitaljle 
accident  :  —  Held,  that  the  defendants  were 
entitled  to  judgment  with  costs.  Unless  there  are 
si)ecial  circumstances  to  induce  the  couit  to 
depart  from  this  rule,  costs  will  be  given  against 
the  plaintiffs  in  an  action  of  damage,  whenever 
the  defendants  ])rove  that  the  collision  is  the 
result  of  ;in  inevitable  accident.  The  Naj,le,s, 
55  L.  J.,  Adm.  64  ;  II  P.  D.  124  ;  55  L.  T,  584  ; 
35  W.  R.  59  ;  (\  Asp.  M.  C.  30. 

A  sailing  ship  in  a  gale  drove  from  her  anchors 
acrossa  sand,  and  her  rudder  was  so  damaged  as  to 
render  the  ship  unmanageable  ;  in  thiscondit  ion 
she  came  into  collision  after  sunset  with  a  Idigat 
anchor.  At  the  time  of  the  (;ollision  the  ship  had 
her  anchor-light  exhibited  and  no  other  light.  In 
an  action  of  damage  by  the  owners  of  the  brig 
against  the  sliip  it  was  hel<l  that  the  collision  was 
occasioned  by  inevitable  accident,  and  that  the 
shiji,  in  the  circumstances  of  the  case,  was  not  to 
be  deemed  in  fault  for  not  carrying  side-lights,  or 
the  thiee  red  lights  ])rescribed  by  the  regulations, 
anrl  that  the  suit  ought  to  be  dismissed  without, 
costs.  The  BitcUhurxt.  51  L.  .J.,  Adm.  10  :  6  P.  D. 
152  :  46  L.  T.  108  ;  30  W.  R.  232  ;  4  Asp.  M.  C.  84. 

When  the  <lefence  of  inevitable  accident  is 
sustained,  the  plaintiff  will  tiot  be  ordered  to  pay 
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the  costs,  unless  he  might  have  known  that  there 
was.  apart  from  the  merits,  a  good  legal  defence. 
T/ic  Virgo,  S.',  L.  T.  519  ;  25  W.  R.  897  ;  8  Asp.  M.  C. 
285. 

It  is  a  rule  in  the  Admiralty  Court,  where  a 
collision  is  found  to  be  the  result  of  an  inevitable 
accident,  to  make  no  order  as  to  costs,  unless  it 
can  be  shewn  that  the  suit  was  brought  unreason- 
ably and  without  sutticient  grounds.  The  Mar- 
pr.s'Ui.  S  Moore.  P.  C.  (N.S.)  468  ;  L.  R.  4  P.  C.  212  ; 
2(3  L.  T.  883  ;  1  Asp.  M.  0.  261. 

It  is  the  practice  of  the  Admiralty  Court  in  case 
of  inevitable  accident  that  each  party  shoukl  pay 
its  own  costs.  But  if,  from  the  circumstances  of 
the  collision,  it  must  have  been  obvious  that  the 
collision  was  an  inevitable  accident,  the  court 
will  use  its  discretion  as  to  dismissing  the  suit 
with  costs.  The  Innufail,  The  Secret,  35  L.  T. 
819  ;  3  Asp.  M.  C.  337. 

Where  the  court  finds  inevitable  accident,  the 
general  rule  is,  that  each  party  pays  his  own 
costs  ;  but  the  court  still  holds,  and  will  on  occa- 
sion exercise,  a  discretionary  power  to  condemn 
the  plaintiff  in  costs.  Tlie  London,  Br.  &  Lush. 
82  :  y  Jur.  (N.s.)  1330  ;  9  L.  T.  348.    The  Itinerajit, 

2  \V.  Rob.  236. 

Costs  given  against  the  claimant  in  a  case  of 
collision  which  was  an  inevitable  accident.  The 
Thornleij,  7  Jur.  659. 

Inevitable  accident  found  by  Court  of  Appeal ; 
decision  below  reversed.  The  modern  rule  is  that 
costs  follow  the  event  in  case  of  collision  by' 
inevitable  accident,  unless  there  are  special  cir- 
cumstances. The  Monkfteafon,  58  L.  J.,  Adm.  52  ; 
14  P.  D.  51  ;  60  L.  T.  662  ;  37  W.  R.  523  ;  6 
Asp.  M.  C.  383.  S.  P.,  The  JJatavier,  59  L.  J.,  Adm. 
546  ;  15  P.  D.  87  ;  62  L.  T.  406  ;  38  W.  E.  522  ; 
6  Asp.  M.  C.  500— C.  A. 

For  earlier  decisions  aliter,  see  The  Coriiina,  85 
L.  T.  781  ;  3  Asp.  M.  C.  307  ;  The  Agra  and  The 
Elizabeth  Jenkins,  4  Moore,  P.  C.  (N.S.)  435  ;  36 
L.  J.,  Adm.  16  ;  L.  R.  1  P.  C.  501  ;  16  L.  T.  755  ; 
16  W.  R.  735  ;  and  cases  supra. 

Both  ships  found  in  fault  in  court  below  ;  one 
api)eals  ;  appeal  dismissed,  with  costs.  Tlie 
Milanese,  45  L.  T.  151  ;  4  Asp.  M.  C.  488— H.L.  (E.) 

A.  held  alone  in  fault  in  court  below  ;  B.  alone 
in  fault  in  Court  of  Appeal ;  A.  gets  costs  of 
appeal  and  below.  The  Glannihanta  and  The 
Iransit,  1  P.  D.  288  ;  34  L.  T.  934  ;  24  W.  R.  1083  ; 

3  Asp.  M.  C.  339— C.  A. 

iv.  Both   Vessels  in  Fault. 

Both  Vessels  to  blame — Action  by  Owners  of 
Cargo.] — 'J'he  owners  of  a  cargo  laden  on  boaid 
a  vessel  which  had  been  sunk  in  a  collision  with 
another  vessel  brought  an  action  of  damage 
against  the  owners  of  such  other  vessel.  The 
judge  of  the  admiralty  division  pronounced  that 
both  vessels  were  to  blame  for  the  collision,  gave 
the  plaintiffs  half  their  damages  from  the  defen- 
dants, and  condemned  the  defendants  in  the  costs 
of  the  action.  The  decision  that  both  vessels  were 
to  blame  was  upheld  by  the  Court  of  Appeal  : — 
Held,  that  as  the  plaintiffs  had  failed  on  the  issue 
that  the  vessel  carrying  the  cargo  was  not  to 
blame,  no  costs  ought  to  have  been  given.  The 
City  of  Manchester,  49  L.  J.,  Adm.  81  ;  5  P.  D. 
221  ;  42  L.  T.  521  ;  4  Asp.  M.  C.  261.  S.  P., 
The  Vera  Cruz,  53  L.  J.,  Adm.  33  ;  9  P.  D.  88  : 
51  L.  T.  104  :  32  W.  R.  783  ;  5  Asp.  M.  C.  270. 
Cf.  The  Washington.  5  Jur.  1067  ;  The  Telegraph, 
1  Spinks,  427  ;  The  Lake  St.  Clair  and  The 
Underivriter,  2  App.  Cas.  389  ;  63  L.  T.  155  ;  3 


Asp.  M.  C.  361.  The  Lore  Bird,  6  P.  D.  80  ;  44 
L.  T.  650  ;  4  Asp.  M.  C.  427.  The  Righorqs  Minde, 
52  L.  J.,  Adm.  74  ;  8  P.  D.  117  ;  49  L.  'T.  23  ;  5 
Asp.  M.  C.  460— C.  A. 

When  both  ships  are  to  blame  for  a  collision, 
the  damages  are  equally  divided,  and  each  party 
bears  his  own  costs.  The  Agra  and  Elizabeth 
Jenkins,  4  Moore,  P.  C.  (N.S.)  488  ;  86  L.  J.,  Adm. 
16  ;  L.  R.  1  P.  C.  .501  ;  16  L.  T.  755  ;  16  W.  R.  735. 

In  a  collision  case  where  both  ships  are  to 
blame,  the  plaintiff  is  entitled  to  his  costs  if  in 
his  statement  of  claim  he  admits  that  he  is  to 
blame.  The  General  Gordon,  68  L.  T.  117;  6 
Asp.  M.  C.  533. 

Both  ships  in  fault.  Appeal  dismissed  with 
costs  except  so  far  as  increased  by  respondent 
adhering  to  appeal.  'Lite  Meeander  and  The 
Florence  Xightingulc,  1  Moore,  P.  C.  (N.S.)  63  ; 
Br.  &  Lush.  29. 

The  case  of  Tlie  Milan  (Lush.  388)  does  not  lay 
down  any  general  rule  that  whenever  owners  of 
cargo  succeed  in  an  action  brought  by  them  to 
recover  damages  for  the  loss  of  or  injury  to  the 
cargo,  they  are  entitled  to  the  whole  costs  of  the 
litigation.  "  The  circumstances  of  each  particular 
case  must  introduce  a  variation  in  the  way  the 
costs  are  given  " — per  Baggallay,  L.  J.  Tlie  City 
of  Manchester,  supra,  ^emble.  The  Hibernia,^ 
P.  D.  3  ;  31  L.  T.  «05  ;  24  W.  R.  60  ;  2  Asp.  M.  C. 
454,  not  now  followed. 

The  rule  of  no  costs  where  both  ships  in  fault, 
applies  where  the  fault  of  one  ship  is  the  fault 
of  her  compulsory  jjilot.  The  Hector,  52  L.  J.,  Adm. 
51  ;  8  P.  D.  218  ;  87  W.  R.  491  ;  5  Asp.  M.  C.  1013. 
The  liigborgs  Minde,  supra.  The  Oakjield,  supra, 
col.  778. 

In  Court  of  Appeal — Where  both  Ships  in 
Fault.] — See  Tlie  JS'orth  American,  infra. 

V.  Aj>jjeal. 

When  the  Court  of  Appeal  varies  the  decision 
of  the  judge  of  the  admiralty  division,  by  which 
he  found  one  vessel  wholly  to  blame  for  a  colli- 
sion, by  finding  that  the  collision  was  an  inevi- 
table accident,  the  practice  of  the  privy  council 
that  each  party  should,  except  under  very  excep- 
tional circumstances,  pay  their  own  costs,  will  be 
followed.     The  City  of  Cambridge,  35  L.  T.  781  ; 

3  Asp.  M.  C.  307— C.  A. 

When  the  Court  of  Appeal  varies  a  decision  of 
the  judge  of  the  admiralty  division,  by  which 
he  found  one  vessel  wholly  to  blame  for  a  colli- 
sion, by  finding  that  both  vessels  are  to  blame, 
each  party  will  pay  its  own  costs,  both  in  the 
court  below  and  in  the  Court  of  Appeal.  The 
Corinna,  85  L.  T.  781  ;  3  Asp.  M.  C.  807— C.  A. 

Semble,  in  successful  admiralty  appeals  the 
appellants  will  have  their  costs  of  the  appeal. 
The  Swansea  and  The  Condor,  or  Perkins  v.  The 
Condor,  48  L.  J.,  Adm.  33  ;  4  P.  D.  115  ;  40  L.  T. 
442  ;  27  W.  R.  748  ;  4  Asp.  M.  C.  11.5— C.  A.  And 
cp.  The  City  of  Berlin,  47  L.  J.,  Adm.  2  :  2  P.  D. 
187  ;  37  L.  T.  307  ;  25  W.  R.  793  ;  3  Asp.  M.  C. 
491— C.  A. 

When  the  Court  of  Appeal  varies  the  decision 
of  the  court  below  by  finding  lioth  vessels  to 
blame  for  a  collision,  there  will  be  no  order  as  to 
costs,  but  each  party  must  bear  the  costs  of  the 
whole  litigation.      The  Mihcnese,  45  L.  T.  151  ; 

4  Asp.  M.  C.  438— H.  L.  (E.) 

Action  and  cross  action  ;  judgment,  both  ships 
to  blame  and  damages  to  be  divided  ;  appeal  by 
one  party  in  both  actions,  and  adherence  to  the 
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appeal  by  the  other  party  ;  the  judgment  being 
attirmed,  each  party  was  sentenced  to  pay  his 
own  costs.  The  Saxonia  and  The  Eclipue,  Lush. 
410  :  15  Moore,  P.  C.  262  ;  .31  L.  J.,  Adm.  2U1  ;  8 
Jur.  (N.S.)  815  ;  6  L.  T.  6  ;  10  W.  K.  431— P.  C. 

Judgment  of  the  Court  of  Admiralty  in  a 
cause  of  collision,  which  imputed  mutual  blame, 
and  condemned  each  party  in  a  moiety  of  the 
damages  and  costs,  reversed  by  the  judicial 
committee  upon  a  review  of  the  evidence  and 
the  opinion  of  the  nautical  assessors.  'Tlic 
Singiqwre  niul  The  Hebe,  4  Moore,  P.  C.  (N.s.) 
271  ;  L.  R.  1  P.  C.  378. 

Where  both  ships  are  found  in  fault  in  the 
court  below  and  the  decree  is  affirmed  no  costs  of 
appeal  are  given.  The  North  American  and  The 
Teda  Carmen,  Swabey,  358  ;  12  Moore,  P.  C.  331  ; 
Lush.  79.     But  see  next  ease. 

Where  an  appeal  from  a  judgment  in  a  collision 
action  that  both  ships  are  to  blame  is  dismissed, 
the  appellant  will  be  ordered  to  pay  the  costs  of 
the  appeal  except  so  far  as  they  have  been 
increased  bv  notice  given  by  the  respondent  under 
Ord.  LYIli.  r.  6  (1879),  of  his  intention  to  ask 
for  a  variation  of  the  judgment.  'Tlie  Lauretta, 
48  L.  J.,  AAm.  55  ;  4  P.  L».  25  ;  40  L.  T.  444  ;  27 
W.  R.  902;  4  Asp.  M.  C.  118. 

Where  the  Court  of  Appeal  reverses  or  varies 
the  decision  of  the  court  below  and  finds  both 
ships  in  fault,  no  costs  of  the  appeal  or  of  the 
court  below  are  given.  'The  Hector,  supra,  col. 
860;  The  I{i//hort/s  JIinde,s\iina  ;  The  Arratoon 
Ajjcar,  59  L!  J..  P.  C.  49  ;  15  App.  Cas.  37  ;  62 
L.  T.  331  ;  38  W.  R.  481  ;  6  Asp.  M.  C.  491— P.  C. 

Appeal  dismissed  without  costs  because  the 
appellant  pleaded  the  other  ship  ported,  whereas, 
in  fact,  she  caused  the  collision  by  starboarding. 
The  Ann,  Lush.  55  ;  13  Moore,  P.  C.  198  ;  3  L.  T. 
128  ;  8  W.  R.  567. 

vi.  Jliffh   (\nirt  or  County   Court. 

Less  than  £300  recovered.] — The  coui't  will 
not  give  a  successful  plaintiff  his  costs  in  actions 
which  might  have  been  conmienced  in  the  county 
court,  unless  there  are  special  circumstances  to 
justify  the  plaintiff  in  bringing  the  action  in  the 
High  Court.  The  Axla,  60  L.  J.,  Adm.  38  ;  [1891] 
P.  121  ;  64  L.  T.  327  ;  7  Asp.  M.  C.  25. 

In  an  action  of  damage  by  collision,  the 
hearing  lasted  five  hours,  and  the  decision 
mainly  turned  on  the  inability  of  the  defendants 
to  exonerate  their  steamshij)  from  the  charge  of 
not  keeping  out  of  the  way  of  the  plaintiffs' 
steamer,  a  large  vessel  in  tow  of  tugs,  and  which 
the  defendants'  steamer  was  overtaking  in  the 
river  'J'hames.  In  the  result  the  defendants' 
vessel  was  helil  alone  to  blame,  and  the  damages 
were  referred  in  the  usual  way  to  the  registrar 
and  merchants. — The  plaintiffs  filed  their  par- 
ticulars of  claim  amounting  to  339^.  ]5.v.  Id.,  but 
the  reference  was  not  proceeded  with,  as  the 
parties  agreed  tlie  damages  at  226/.  5*. — On 
motion  on  Ijehalf  of  the  plaintiffs,  to  cnndemn 
the  defendants  and  their  bail  in  that  amount, 
with  intci-est,  and  in  the  costs  of  the  action,  the 
defendants  contended  that  the  plaintiffs  were 
not  entitled  to  their  costs,  as  the  amount  recovered 
was  under  the  statutory  county  court  limit  of 
300/.,  and  therefore,  the  action  ought  to  have 
been  brought  in  a  county  court : — lleM,  that 
the  plaintiffs  were  entitled  to  their  costs,  for  the 
discretion  (if  the  court  in  allowing,  or  refusing, 
costs  now  depends  upon  whether,  considering  the 
facts  and  the  circumstances  of  the  particular 


case,  the  plaintiffs  have  acted  properly  and 
reasonably  in  bringing  their  action  in  the  High 
Court,  and — considering  the  size  of  the  vessels, 
the  nature  of  the  collision,  the  length  of  time 
the  hearing  lasted,  and  the  judgment  pronounced 
—  this  case  was  a  proper  one  to  be  tried  in  the 
High  Court.  The  Salthurn,  [1892]  P.  333  ;  1  R. 
543  ;  69  L.  T.  88  ;  7  Asp.  M.  C.  325. 

Where  successful  plaintiffs  in  a  collision  action 
in  the  High  Court  recovered  less  than  300/.  they 
were  allowed  no  costs,  although  they  claimed 
more  than  the  county  court  limit.    The  Herald. 

63  L.  T.  324  ;  6  Asp.  M.  C.  542. 

By  s.  9  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868  :  "If  any  person  shall  take  in 
the  High  Court  of  Admiralty,  or  in  any  superior 
court,  proceedings  which  he  might,  without 
agreement,  have  taken  in  a  county  com't,  .  .  . 
and  shall  not  recover  a  sum  exceeding  the  amount 
to  which  the  jurisdiction  of  the  county  court  in 
the  admiralty  cause  is  limited  by  this  act,  .  .  . 
he  shall  not  be  entitled  to  costs,  and  shall  be 
liable  to  be  condemned  in  costs,"  unless  the  judge 
before  whom  the  cause  is  tried  shall  certify  that 
it  was  a  proper  admiralty  cause,  to  be  tried  in 
the  Admiralty  Court  or  in  a  superior  court  : — 
Held,  that  this  enactment  was  inconsistent  with 
the  discretionary  power  as  to  costs  given  to  the 
court  by  Ord.  LXV.  r.  1,  and  must,  therefore,  be 
taken  to  be  repealed.  Tenant  v.  Ellix  (6  Q.  B.  D. 
46)  approved.  Rochett  v.  Clippingdale  or  Ch'ip- 
pinqdale,  60  L.  J.,  Q.  B.  782  ;  '[1891]  2  Q.  B.  293  ; 

64  L.  T.  641— C.  A. 


vii.  Beference. 

An  action  of  damage  was  brought  by  the 
owners  of  the  ship  "V."  against  the  ship  "  S.," 
and  the  owners  of  the  "  S."  claimed  damages  by 
way  of  counter-claim  against  the  "  V."  At  the 
hearing  of  the  action  the  court  found  both  ships 
to  blame  for  the  collision,  condemned  the  owners 
of  each  ship  in  a  moiety  of  the  damage  sustained 
Ijy  the  otlrer,  referred  the  (juestion  of  damages  to 
the  registrar  and  merchants  and  made  no  order 
as  to  costs.  Afterwards  the  owners  of  the  "  S." 
brought  their  counter-claim  into  the  registry.  No 
tender  was  made  by  the  owners  of  the  "  V.,"  and 
the  registrar  struck  off  less  than  one-ninth  of  the 
amount  claimed,  hut  nuulc  no  recommendation 
as  to  the  costs  of  the  reference.  The  couit,  on 
the  application  of  the  owners  of  the  "  S.,"  con- 
demneil  the  owners  of  the  "V."  in  the  costs 
of  and  incident  to  the  reference.  The  Consett 
(infra)  followed.  The  Savernahe,  49  L.  J.,  Adm. 
71  ;  5  P.  D.  166  ;  29  W.  R.  123  ;  5  Asp.  M.  C. 
34,  n. 

In  an  action  of  damage  brouglit  I)y  the  owners 
of  the  ship  "  J."  and  the  owners  of  (he  cargo  on 
board  her  against  another  vessel,  the  coui't  pro- 
nounced that  the  two  vessels  were  both  to  blame 
for  the  collision,  anil  condemned  the  defendants 
m  a  moiety  of  the  damage  proceeded  for : — Held, 
that  the  owners  of  the  cargo  on  board  the  '"J." 
wore  entitled  to  the  costs  of  the  affidavits 
brought  in  by  tlu'ni  in  support  of  their  claim  at 
the  reference.  The  ('on.seti.  5  P.  D.  77  ;  42  L.  T. 
33  ;  28  W.  R.  622  ;  4  Asp.  M.  C.  230— C.  A. 

Where,  in  an  action  of  damage,  the  defendant 
sets  up  a  counter-claim  relating  to  the  collision 
in  respect  of  which  the  action  is  bi-ought,  and 
both  ships  are  held  to  l;lanie,  and  a  reference  is 
ordered  to  ascertain  the  amount  of  damage  sus- 
tained by  each  ship,  each  party  is,  as  a  general 
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rule,  entitled  to  the  costs  of  establishing  bis 
claim  before  the  ret;istrar,  jn'ovicled  that  not 
more  than  one-fourth  of  his  claim  has  been  dis- 
aUowed.  The  Manj,  7  P.  D.  201  ;  48  L.  T.  28  ; 
31  W.  R.  248  :  5  Asp.  M.  C.  33. 

Where  a  plaintiff  claimed  unliquidated  damages 
in  respect  of  loss  of  the  remainder  of  a  season's 
fishing  occasioned  by  a  collision,  and  on  a  refer- 
ence to  the  registrar  and  merchants,  the  defendant 
objected  to  tlie  claim  altogether,  but  the  plaintiff 
recovered,  being  awarded  less  than  two-thirds  of 
the  amount  claimed  by  him  as  damages,  the  court 
gave  him  costs  in  respect  of  the  reference  on  the 
ground  of  the  peculiarity  of  the  plaintiff's  claim, 
and  without  {irejudice  to  the  general  rule  as  to 
costs  of  references.  Tlw  Gleaner,  38  L.  T.  650  ; 
3  Asp.  M.  G.  582. 

Where  the  amount  of  damage  is  referred  to 
the  registrar  and  merchants,  and  a  tender  is 
made  by  the  defendant  but  not  accepted  by  the 
plaintiff,  if  the  amount  pronounced  to  be  due  is 
less  than  two-thirds  of  the  claim,  but  exceeds 
the  tender  of  the  defendant,  the  plaintiff  is  liable 
for  the  general  costs  of  the  reference,  but  the 
defendant  for  the  costs  occasioned  by  his  making 
an  insufiicient  tender.     The  Seine,  Swabey,  513  ; 

2  L.  T.  340. 

The  ordinary  rule,  that  a  plaintiff  shall  pay 
the  costs  of  the  reference  to  the  registrar  and 
merchants,  if  their  rejiort  disallows  more  than 
one-third  of  his  claim,  is  not  to  be  relaxed,  even 
if  he  fails  in  substantiating  his  entire  claim  upon 
a  question  of  law  only.  The  Empress  Eugenie, 
Lush.  138. 

In  a  damage  action,  at  the  reference,  more  than 
one-third  of  the  plaintiff's  claim  was  disallowed  ; 
the  greater  part  of  the  items  disallowed  being 
sums  claimed  in  respect  of  salvage  service  ren- 
dered after  the  collision  : — Held,  that  the  usual 
rule  should  not  prevail,  and  that  under  the  special 
circumstances  the  plaintiffs  were  entitled  to 
their  costs.     'The  Berhice,  6  L.  T.  106. 

Notwithstanding  a  general  rule  that  where 
more  than  one-fourth  of  the  jjlaintiff's  claim  was 
struck  off  no  costs  of  reference  were  given,  it 
was  always  within  the  registrar's  discretion  to 
allow  the  plaintiff  his  costs.  The  Amelia,  23 
L.  T.  544  ;  ID  W.  R.  216.  And  see  The  Willlamina, 

3  P.  D.  1)7.  See  The  Elin/i,  5  P.  D.  237,  n.  ; 
The  Parana,  2  P.  D.  118  ;  36  L.  T.  388  ;  25  W.  R. 
596  ;  8  Asp.  M.  C.  399— C.  A. 

Claimant  ordered  to  pay  costs  of  reference  ; 
less  than  two-thirds  of  original  claim  proved. 
The  Eilean  Duhh,  49  L.  T.  444  ;  5  Asp.  M.  C. 
154. 

There  is  no  hard-and-fast  rule  as  to  allowing 
or  disallowing  costs  of  the  reference.  The 
Friedeherg,  54  L.  J.,  Adm.  75  ;  10  P.  D.  112  ;  52 
L.  T.  837';  33  W.  R.  687  ;  5  Asp.  M.  C.  426. 

Costs  of  appeal  from  the  registrar's  report 
usually  follow  the  result  of  the  appeal.  The 
Blank  Prince,  Lush.  568  ;  The  Parana,  supra. 

Where  more  than  one-third  of  the  plaintiff's 
claim  was  disallowed  by  the  registrar,  the  plain- 
tiffs were  condemned  in  the  costs  of  the  reference. 
The  Naomi,  32  L.  T.  836  ;  23  W.  R.  387  ;  2  Asp. 
M.  C.  588.  S.  P.,  The  Englishman,  38  L.  T.  756 
(where  the  rule  as  to  one-third  was  considered 
to  be  binding  on  the  court) ;  The  Gleaner, 
su}>ra. 

Upon  a  reference  in  a  collision  cause  more  than 
one-fourth  and  less  than  one-third  of  the  claim 
was  disallowed  : — Held,  each  party  must  pay  his 
own  costs  of  the  reference.  Tlie  Peerless,  Lush. 
30  ;  6  L.  T.  107. 


viii.  Security  for  Costs. 

Where  a  plaintiff  has  recently  executed  a  deed 
of  assignment  of  all  his  property  to  an  assignee, 
he  will  be  rcciuired  to  give  security  for  the  costs 
of  suit,  unless  he  satisfies  the  court  that  he  is 
solvent.  The  fact  that  he  is  carrying  on  business 
is  not  sufficient  proof  of  his  solvency.  The  Lake 
31eg antic,  36  L.  T.  183  ;  3  Asp.  M.  C.  382. 

A  defendant  in  a  collision  cause  making  a 
counter-claim  for  the  damage  sustained  by  his 
own  vessel,  must,  if  he  is  resident  out  of  the 
jurisdiction,  give  security  for  the  costs,  not 
merely  of  his  counter-claim,  but  of  the  whole 
action.  The  Julia  Fisher,  2  P.  D.  115  ;  36  L.  T. 
257  ;  25  W.  R.  756  ;  3  Asp.  M.  C.  380— C.  A. 

If  he  makes  default  in  giving  security  for  costs 
pursuant  to  order,  he  will  have  his  counter-claim 
dismissed.     /  h. 

Where  the  plaintiff  in  a  collision  suit  was 
resident  out  of  the  jurisdiction,  the  Admiralty 
Court  required  him  to  give  security  for  costs. 
The  Sophie,  1  W.  Rob.  326  ;  The  Volant,  1 
W.  Rob.  383  ;  The  Johanna  Freclerich,  1  W.  Rob. 
39  ;  The  Lord  Coehrane,  1  W.  Rob.  312  ;  The 
Constantine,  4  P.  D.  156  ;  27  W.  R.  747— C.  A. 
The  Newhattle,  54  L.  J.,  Adm.  16  ;  10  P.  D.  33  ; 
52  L.  T.  15  ;  33  W.  R.  318  ;  5  Asp.  M.  C.  356. 


XXI.  PASSENGER  SHIPS. 

1.  Qualification,  864. 

2.  Contracts  of  Conreyance,  866. 

3.  Emigrant  Ships,  873. 

4.  Passage  Broker,  873. 

1.  Qualification. 

Number  of  Passengers  —  Tonnage.]  —  Under 
18  &  19  A^ict.  c.  119,  ss.  3  and  71,  a  sailing  ship  is 
not  a  passenger  ship  because  she  carries  more 
than  thirty  passengers,  or  more  than  one  statute 
adult  passenger  to  every  fifty  tons,  if  that  number 
or  proportion  is  not  made  up  without  reckoning 
cabin  passengers  ;  and  where  persons  are  cabin 
passengers  in  all  respects  except  that  of  having 
received  contract  tickets  in  the  form  in  schedule 
K.  which  in  its  terms  applies  to  passenger  ships 
only,  such  persons,  for  the  purpose  of  estimating 
the  number  or  proportion,  are  to  be  reckoned  as 
cabin  passengers  ;  and  unless,  without  including 
them,  the  number  or  proportion  is  not  made  up, 
the  ship  is  not  a  passenger  ship.  Ellis  v.  Pearcc, 
El.  Bl.  &  El.  431  ;  27  L.  J.,  M.  C.  257  ;  4  Jur. 
(N.s.)  1275  ;  6  W.  R.  683. 

Certificate  from  Board  of  Trade — Defence  to 
Action  on  Policy.] — In  an  action  on  a  marine 
policy,  a  plea  that  the  ship  was  sent  by  the 
owners  with  i)assengers  on  board  on  the  voyage 
on  which  she  was  lost,  without  the  owners  having 
done  what  was  necessary  to  enable  them  to 
receive,  and  without  having  received,  a  pas- 
sengers' certificate  from  the  Board  of  Trade,  all 
which  the  owner  well  knew,  is  good.  Dudgeon 
V.  Pemhroke.  43  L.  J.,  Q.  B.  220^  L.  R.  9  Q.  B. 
581  ;  31  L.  T.  31  ;  22  W.  R.  914.  And  see  S.  C. 
in  H.  L.,  col.  1088. 

— —  "Vessel  used  in  Navigation" — "Pas- 
senger Steamer."] — An  electric  launch,  in  which 
passengers  are  taken  for  hire  on  pleasure  trips  on 
an  artificial  lake  three  feet  deep,  half  a  mile 
long,  and  160  yards  wide,  is  not  a  "vessel  used 
in   navigation"   within   s.   2   of    the   Merchant 
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Shipping  Act,  1854,  nor  a  '-passenger  steamer" 
^vithiu  s.  318,  so  as  to  require  a  duplicate  of  a 
certificate  of  the  board  of  trade  to  be  put  up  in 
a  conspicuous  part  of  the  vessel.  Hfrj.  v.  Soiith- 
/inrf  (Jorporation.  or  Sonthjxirf  Corporation  v. 
Jlorris-s.  G2  L.  J.,  M.  C.  47  :  [1893]  1  Q.  B.  359  ; 
5  1{.  201  :  68  L.  T.  221  :  41  W.  K.  382  ;  7  Asp. 
M.  C.  279  ;  57  J.  P.  231. 

Steamship  not  having  Certificate  carry- 
ing Persons  other  than  Crew.] — The  respondents 
v.ere  charged  that  they  being  the  owners  of  the 
British  steamship  •'  Era,"  did  ply  on  the  river  0. 
with  certain  passengers  on  board  without  having 
one  of  the  duplicates  of  a  certificate  issued  by 
the  boartl  of  trade  put  up  in  some  conspicuous 
part  of  the  ship  so  as  to  be  visible  to  all  persons 
on  board  the  same.  More  than  twelve  persons 
were  taken  on  board  the  steamer  for  an  excursion 
from  I.  down  the  river  0.  to  F.  and  back.  No 
charge  was  made  by  the  respondents  for  the  use 
of  the  steamer,  but  a  gratuity  was  given  to  the 
master  and  crew.  The  justices  dismissed  the 
case  : — Held,  that  the  justices  were  right,  as  the 
steamship  was  not  a  passenger  steamship  within 
tlie  meaning  of  ss.  303  and  313  of  the  Merchant 
Shi|)ping  Act,  1854.  I/rdr/cs  v.  Hooker.  60  L.  T. 
822  :  37  W.  R.  491 ;  6  Asp.  M.  C.  386;  53  J.  P.  613. 

Persons  carried  gratuitously.] — The  Merchant 
Shijiping  Act,  1854,  s.  303,  defines  "passenger" 
,as  including  any  person  carried  in  a  steamship 
other  than  the  master  and  crew,  and  the  owner, 
his  family  and  servants  :  and  "  passenger  steamer  " 
as  including  every  British  steamship  carrying 
passengers  between  places  in  the  United  King- 
<loni ;  and  in  s.  318  provides  that  no  passenger 
steamer  shall  proceed  to  sea,  or  upon  any  voj'age 
and  excursion  with  passengers  on  board,  without 
A  certificate  as  therein  prescribed,  and  a  penalty 
is  imposed  for  offending  against  the  section.  The 
Merchant  Shipping  Act  of  1876,  exempts  from 
these  provisions  steamships  carrying  passengers 
not  exceeding  twelve  in  number.  The  owner  of 
a  tug  steamer  called  the  '•  Flying  Hawk,"  was 
summoned  to  answer  a  complaint  that  a  certain 
pas.sengcr  steamship,  called  the  "Flying  Hawk," 
of  which  he  was  ownei-,  went  to  sea  on  the  21st 
July,  1882,  from  Dublin,  with  more  than  twelve 
])assengcrs  on  board,  without  any  Board  of  Trade 
certificate,  and  without  having  a  duplicate  of 
such  certificate  put  up  in  some  conspicuous  part 
of  the  ship,  contrarv  to  the  jn-ovisions  of  the 
17  A:  18  Vict.  c.  104,  s.  318,  and  the  39  &  40  Vict. 
c.  80,  s.  16.  The  persons  on  boaiil  the  steamer 
on  the  occasion  in  qucstif)n,  other  than  the  master 
and  crew,  considerably  exceeded  twelve  in  num- 
ber, and  had  been  invited  for  a  pleasure  trij)  in 
respect  of  which  none  of  them  |)aid  anything. 
The  magistrate  having  dismissed  tiie  summons  ; 
on  a  case  stated  : — Held,  tliat  tlie  magistiate.  if 
he  believed  the  ovidiiice,  slmuld  have  convictetl 
tlie  defenilant.  Kiddlr  v.  Kidston,  14  I>.  K.,  Ir.  1  ; 
15  Cox,  C.  C.  379. 

Befasal  to  give  Certificate — Kemedy.] — 

A  board  of  trade  surveyor  refuseil  to  give  a 
■certificate  for  a  passenger  stcamshi))  under  the 
Merchant  Shijiping  Act,  J 854,  ss.  307,  312,  318  ; 
the  Merchant  Shi|)ping  Amendment  Act,  1872, 
s.  13  : — Held,  that  the  Merchant  Shijiping  Amend- 
ment Act,  1876,  ss.  14,  15,  i)rovided  the  ship- 
owner witli  a  remedy  by  apiteal  to  the  court  of 
survey,  and  that  the  jurisdiction  of  the  court  of 
•session  was  excluded.  Dcnmi  Unithersv.  Hoard 
■:>/  Triidr.  7  Cf.  of  Scss.  Cas.  (4th  scr.)  1019. 

VOL.    XIII. 


2.    CONTUACT   OF   CONVEYANCE. 


Time  of  Sailing.] — Where  a,  vessel,  bound  fur 
the  East  Indies,  is  advertised  to  sail  by  a  certain 
day,  and  does  not,  the  shipowner  will  "be  entitled 
to  recover  half  the  passage-money  of  a  person 
who  refused  to  go.  after  having  engaged  a  pas- 
sage, unless  either  the  time  was  of  the  essence  of 
the  contract,  or  the  delay  in  sailing  was  unreason- 
able.    Tateii  V.  JDujf,  5  Car.  &  P.  369. 

C,  who  resided  in  Ireland,  having  applied  to 
certain  emigration  agents  in  London,  respecting 
a  passage  for  himself  and  family  on  board  their 
ships  to  Australia,  received  in  answer  a  letter  in 
which  they  agreed  to  convey  him  and  his  family 
for  a  sum  of  money.  This  letter  was  written  on 
the  fly-sheet  of  a  printed  circular,  beaded  "  Emi- 
gration to  Australia,"  and  which  stated  that  ships 
"  will  be  despatched  on  the  appointed  days 
(wind  and  weather  permitting),  for  which  written 
guarantees  will  be  given."  Then  followed  a  list 
of  ships,  amongst  which  the  '-Asiatic"  was  named 
as  to  sail  from  London  on  the  loth  of  August, 
and  from  Plymouth  on  the  25th.  In  another 
part  of  the  circular  it  was  stated.  "  Passengers 
from  Ireland  can  readily  join  at  Plymouth.  A 
deposit  of  one-half  the  passage-money  to  be  paid 
at  the  time  the  berths  are  engaged,  the  balance 
to  be  paid  prior  to  granting  the  embarkation 
order."  C.  engaged  a  berth  on  boai-d  the  '-Asiatic," 
and  paid  the  agents  a  deposit,  but  no  written 
guarantee  was  given.  The  "Asiatic  "  did  not  arrive 
at  Plymouth  until  the  3rd  of  September,  although 
not  prevented  by  wind  or  weather.  The  berth 
was  kept  vacant  from  London  to  Plymouth  : — 
Held,  that  the  statement  in  the  circular  was  not 
a  mere  representation,  but  a  warrant}'  that  the 
"Asiatic"  would  sail  on  the  da^'s  appointed,  and 
that  as  she  did  not,  C.  was  justified  in  taking  a 
passage  on  board  another  vessel,  and  was  entitled 
to  recover  from  the  emigration  agents  the  amount 
of  the  deposit,  and  the  expenses  he  had  been  put 
to  by  the  delay  at  Plymouth.  Cranston  v.  Mar- 
shall, 5  Ex.  395  ;  19  L.  J.,  Ex.  340. 

Custom  as  to  Right  to  Carry — Charterparty.] 
— A  charterparl}-,  not  ami)unting  to  a  demise  of 
the  ship,  provided  for  the  carriage  of  a  full  and 
complete  cargo  of  lawful  produce  and  mer- 
chandise for  payment  of  a  lump  freight,  but  was 
silent  as  to  the  use  to  which  the  passengers' 
cabins  might  be  put : — Held,  that  the  charterers 
were  nut  entitled  to  carry  passengers  in  the 
cabins.     Sli/no  v.  Aithcn,  1  Cab.  &;  E.  195. 

No  custom  exists  entitling  the  charterer  under 
the  above  circumstances  to  carrj'  passengei-s,  or 
entitling  the  shipowner  to  have  passengers  carried 
for  his  benefit.     Jh. 

^oss  of  Life — Claim  by  Person  not  responsible 
for  Negligence— Admiralty  Rule  as  to  Damages.] 

— A  passenger  cm  l.)oard  tlie  "  I'.usliirt; "  and  one 
of  the  crew  lost  their  lives  by  drowning  in  con- 
scrjucnceof  a  collision  with  the"  Berniua."  Both 
vessels  were  lo  blauic,  but  neillier  of  the  deceased 
had  anything  to  do  with  the  negligent  navigation 
of  the  "Biishirc"  : — Held,  that  their  representa- 
tives could  maintain  actions  under  Lord  Camp- 
Ijcll's  Act  against  the  owners  of  the  "  Bernina," 
and  c(juld  recover  the  whole  of  the  damages; 
s.  25,  sub-s.  9.  of  the  Judicature  Act,  1873,  not 
being  ap|)licable  to  such  actions.  I'horogood  v, 
Bryan  (8  C!.  B.  1 15)  and  Armstrong  v.  Lanrasliire 
anil  Yorkshiri:  ////.  (44  L.  J.,  Ex.  89)  overruled. 
The  Bernina.  Mills  v.  Arntstrontj.  57  L.  J.,  Adm. 
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65  ;  13  App.  Cas.  1  ;  58  L.  T.  428  :  36  W.  E.  870  ; 
6  Asp.  il.  C.  257  ;  52  J.  V.  212— H.  L.  (E.) 

Liability — Meaning  of  Words  "Loss  or 

Damage" — Passenger's  Ticket.] — The  personal 
representative.-*  oi  a  deccaseJ  luau  cannot  main- 
tain an  action  under  Lonl  C'am[ibeirs  Act  (9  &  10 
Vict.  c.  93),  where  the  deceased,  if  he  had  sur- 
vived, would  not  have  been  entitled  to  recover. 
The  defendants,  a  steamship  company,  issued  a 
passenger's  ticket,  which  contained  amongst 
others,  the  following  condition  :— "  The  com- 
pany will  not  be  responsible  for  any  loss, 
damage,  or  detention  of  luggage  under  any  cir- 
cumstances. .  .  .  The  company  will  not  be  res- 
ponsible for  the  maintenance  of  passengers,  or 
for  their  loss  of  time  or  any  consequence  arising 
therefrom  .  .  .  nor  for  any  delay  arising  out  of 
accidents  ;  nor  from  any  loss  or  damage  arising 
from  the  perils  of  the  sea,  or  from  machinery, 
boilers,  or  steam,  or  from  any  act,  neglect  or 
default  whatsoever  of  the  pilot,  master  or 
mariner":  —  Held,  that  the  words  "loss  or 
damage  arising  from  the  perils  of  the  sea,"  as 
contained  in  the  above  conditions,  exempted  the 
defendants  from  liability  for  injirry  or  loss  of  life 
to  a  passenger  occasioned  on  the  voyage  by  the 
negligence  of  the  defendants'  servants.  Haigh 
T.  Royal  Mall  Steam  Pacliet  Co.,  52  L.  J.,  Q.  B. 
640 ;  49  L.  T.  802  ;  5  Asp.  M.  C.  189  ;  48  J.  P. 
230— C.  A. 

Injury     to     Passenger  —  Contributory 

Negligence.] — The  owner  of  a  Clyde  steamboat 
held  liable  to  a  passenger  who  nished  on  to  the 
gangway  after  the  bow  rope  of  the  steamboat 
had  been  cast  off,  and  was  thereby  thrown  into 
the  water  and  injured.  Jlonar/han  v.  Buchanan. 
13  Ct.  of  Sess.  Cas.  (4th  ser.)  860.  And  see 
Balyell  v.  Tyrer,  El.  Bl.  &  El.  899,  supra,  col. 
714. 

County  Court — Admiralty  Jurisdiction — Car- 
riage  of  Passengers'  Luggage.]  —  Passengers' 
luggage  carried  on  board  a  ship  is  not  "goods" 
within  the  meaning  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869, 
and  consequently  the  act  does  not  confer  juris- 
diction to  try  a  claim  arising  out  of  the  loss  of 
such  luggage,  as  a  court  having  admiralty  juris- 
diction. Heq.  v.  City  of  London  Court  Judge. 
53  L.  J.,  Q.B.  28  ;  12  Q.  B.  D.  115  ;  51  L.  1. 
197  ;  32  W.  R.  291 ;  5  Asp.  M.  C.  283. 

Rights  of  Passengers  as  to  Berths.] — In  an 

action,  in  which  one  of  the  questions  between 
the  parties  was,  whether  the  defendant  was 
justified  in  expelling  the  plaintiff  from  a  berth 
in  a  steamer,  it  was  proved  that  the  plaintiff 
placed  his  coat  upon  the  berth  while  it  Avas 
vacant,  afterwards  applied  at  the  office  of  the 
company  to  which  the  steamer  belonged  for  the 
purpose  of  engaging  the  berth,  and  caused  the 
company's  clerk  or  agent,  then  in  attendance  at 
the  office,  to  enter  the  plaintiff's  name  on  the 
way-bill  opposite  the  number  of  the  berth,  but 
that  the  defendant,  having  also  applied  for  the 
same  berth,  another  agent  or  clerk  of  the  com- 
pany altered  the  way-bill  by  inserting  the  defen- 
dant's name  opposite  the  berth,  and  allotting 
another  one  to  the  plaintiff,  and  that  the  plaintiff, 
upon  returning  to  the  berth  in  dispute,  after  the 
steamer  had  started,  found  the  defendant's  ser- 
vant at  the  door,  who  refused  to  allow  him  to 
enter.  The  plaintiff  afterwards  entered  the 
berth  and  was  removed  by  the  defendant.     Evi- 


dence was  also  given  that,  according  to  the  usage 
on  board  the  steamer,  the  rights  of  the  passengers 
inter  se  to  berths  during  the  voyage  were  to  be 
determined  by  the  way-bill  as  finalh'  settled 
and  sent  on  board,  and  that  disputes  during  the 
voyage  with  respect  to  passengers'  accommodation 
should  be  decided  by  the  captain  or  steward  : — 
Held,  first,  that  the  plaintiff  was  not  entitled  to 
a  direction  that  he  was  in  possession  of  the 
berth  in  dispute.  Dysart  v.  Montgomery,  Ir.  R. 
8  C.  L.  245. 

Held,  secondly,  that  the  way-bill,  as  finally 
settled  and  delivered  to  the  officers  on  board, 
determined  the  right  to  the  berth  as  between  the 
plaintiff  and  the  defendant.     lb. 

Held,  thirdly,  that  the  jury  having  found  that 
the  way-bill,  as  finally  settled  for  the  purpose  of 
the  voyage,  allotted  the  berth  to  the  defendant, 
and  that  he  was  in  possession  at  the  time  of  the 
alleged  assault,  he  was  justified  in  removing  the 
plaintiff,  without  using  unnecessary  violence, 
upon  his  refusal  to  leave  the  berth.     lb. 

Putting  into  Port  during  "Voyage.] — The  cap- 
tain of  a  ship  covenanted  to  promote  the  com- 
fort of  passengers  engaged  by  the  plaintiff  ;  the 
plaintiff'  covenanted  not  to  interfere  with  the 
navigation  of  the  ship,  and  to  defray  the  expense 
of  pittting  into  port  if  it  should  be  necessary  for 
the  convenience  and  at  the  request  of  the  plain- 
tiff : — Held,  that  the  captain  was  bound  to  put 
into  port  for  the  convenience  and  at  the  request 
and  expense  of  the  plaintiff,  imless  he  could 
shew  that  putting  in  would  be  dangerous.  Corbln 
V.  Leader,  10  Bing.  275  ;  3  M.  &  tjcott,  751  ;  6 
Car.  &;  P.  32. 

Accommodation  and  Provisions.] — There  was 
in  an  agreement  under  seal  for  the  use  of  cabins 
and  accommodations  for  passengers  in  a  ship,  a 
covenant  on  the  part  of  the  captain,  to  permit 
and  suffer  the  hirer  to  stow  away  the  baggage  of 
the  passengers  in  a  part  of  the  hold  : — Held,  that 
this,  in  connection  \A\h.  a  covenant  to  promote 
the  comfort  and  convenience  of  the  hirer  and  his. 
passengers,  fairly  imported  that  there  should  be 
some  demand  or  request  made  by  the  hirer  for 
the  clearing  the  space  agreed  on.     Jh. 

A  covenant  to  keep  up  a  supply  of  the  neces- 
sary and  usual  quantity  of  water,  for  the  use  of 
the  passengers,  is  not  broken  by  a  deficiency  for 
a  short  time,  occasioned  by  the  unusual  length  of 
the  voyage.     Lb. 

In  an  action  against  a  captain  for  not  furnish- 
ing good  and  fresh  provisions  to  a  passenger  on  a 
voyage,  the  jury  must  be  satisfied  that  there  was 
a  real  grievance  sustained  by  the  plaintiff,  and 
there  is  no  right  of  action  unless  he  has  really 
been  a  sufferer  ;  for  it  is  not  because  a  man  does 
not  get  such  a  good  dinner  as  he  might  have  had 
that  he  is  therefore  to  have  a  right  of  action 
against  the  captain  who  does  not  provide  all  that 
he  ought.     Young  v.  Fewson,  8  Car.  &  P.  55. 

Authority  of  Captain  over.] — A  declaration  on 
an  agreement  to  carry  the  plaintiff  in  a  ship  to 
a  particular  place  alleged  as  a  breach,  that  the 
defendants  by  their  agent,  caused  him  to  be  dis- 
embarked at  an  intermediate  point,  and  by  their 
agent  caused  the  disembarkation  to  be  condiicted 
in  a  scandalous,  disgraceful,  and  improper 
manner,  whereby,  and  also  by  contemptuous 
usage  and  insulting  language  addressed  to  the 
plaintiff  by  the  agent  in  effecting  the  disem- 
barkation,  the    plaintiff    sustained    damage  : — 
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Held,  a  pod   declaration.      Coppin  v.  Braith- 1  latter  class  of  passengers.     Siordct  v.  Brudic  3 
latdr.  s  Jur.  875.     And  see  Cases  ante,  col.  81.       Camp.  2G3.  ' 

Held,  secondly,  that  the  jiulge  rightly  received  | 
evidence  of  the  language  of  the  captain  in  putting 
the  plaiutiflf  on  shore,  in  which  he  described  him 
as  being  a  pickpocket,  and  belonging  to  the  swell 
mob.     lb. 

Held,  thii-dly,  that  the  judge  rightly  directed 
the  jury,  that  the  defendants  were  responsible 
for  any  injury  naturally  resulting  from  the  acts 
of  the  captain,  when  acting  as  their  servant  ; 
and  that  the  plaintiff  was  entitled  to  fair  com- 


pensation for  the  injury  done  to  him  in  bein_ 
put  ou  shore  at  the  intermediate  place,  so  far  as 
injury  arose  from  the  act  of  the  captain  in  putting 
him  on  shore.     lb. 

Conduct  unbecoming  a  gentleman,  in  the  strict 
sense  of  the  word,  will,  it  seems,  justify  a  cap- 
tain of  a  ship  in  excluding  a  passenger  from  the 
cuddy  table,  whom  he  has  engaged  by  contract 
to  provide  for  there  ;  but  it  is"  difficult  to  say  in 
what  degree  want  of  polish  would  in  point  of  law 
warrant  such  exclusion  ;  but  it  is  clear,  that, 
if  a  passenger  use  threats  of  personal  violence 
towards  the  captain,  the  captain  may  exclude 
him  from  the  table,  and  require  him  to  take  his 
meals  in  his  own  private  apartment.  Prender- 
giist  V.  Compt.on,  8  Car.  <fc  P.  \'A. 

The  captain  has  absolute  control  over  the  pas- 
sengers in  all  that  is  necessary  to  the  safe  and 
proper  conduct  of  the  vessel,  but  the  exercise  of 
such  power  in  each  instance  is  defined  and 
limited  by  the  necessity  of  the  case.  Klnq  v. 
Franldin,  1  F.  &  F.  360.  See  also  Node'n  v. 
Johnson,  16  Q.  B.  218  ;  20  L.  J.,  Q.  B.  95  ;  15 
Jur.  424. 


Lien  for.] — The  master  has  a  Hen  on  the 

li^gg'ige  of  a  passenger  for  his  iiassage-monej-. 
Wolfv.  Simmers,  2  Camp.  631  ;  12  R.  11.  764. 

But  he  has  certainly  no  lien  on  the  passenger 
himself,  or  the  clothes  which  he  is  actually  wear- 
ing, when  h,e  is  about  to  leave  the  vessel. "  lb. 


force  as  is  necessary  for  the  safety  of  the  shij) 
Aldworth  V.  Stewart,  4  F.  &  F.  957  ;  14  L.  T.  862. 
To  imprison  a  pa.ssenger  in  his  cabin  for  seven 
days  for  alleged  insolence  to  the  captain  person- 
ally is  an  excess  of  such  power,  and  an  action  for 
the  false  imprisonment  will  lie.     lb. 

Passage-money — Commencement  of  Voyage.] 
— Where  an  agreement  was  made  to  carry  a  pas- 
senger on  board  a  ship  from  London  to  the  West 
Indies,  the  passage-money  to  be  paid  in  London 


Capture— Condemnation  as  Prize.] — The 

plaintiff  contracted  to  carry  the  defendant,  his 
family,  and  luggage,  from  Demerara  to  Flushing ; 
and  in  the  course  of  the  voyage,  within  four 
days'  sail  of  Flushing,  the  ship  was  captured  by 
an  English  ship  of  war,  and  brought  into  Eng- 
land, and  the  ship  and  cargo  libelled  for  prize 
in  the  court  of  admiralty,  and  the  cargo  con- 
demned, and  proceedings  still  pending  Against 
the  ship  ;  but  the  defendant  and  his  family  were 
liberated,  and  their  luggage  in  fact  restored  to. 
their  possession  :— Held,  that  however  the  ques- 
tion might  be  as  to  the  plaintiff's  right  to  recovei-- 
passage-money  upon  an  imphed  assumpsit  pro- 
rata  itineris,  if  the  ship  was  restored,  yet  pending 
the  proceedings  against  the  ship,  as  prize  in  the 
admiralty  court,  no  such  action  could  be  main- 
tained for  non  constat,  but  that  the  ship  might 
be  condemned  and  the  freight  decreed  to  the 
captors.  MuloyY.  Backer,  6  East,  316;  1  Smith. 
447  ;   7  E.  R.  704. 

Mortgage  of  Ship.]— In  an  action  to  re- 
cover passage-money  brought  by  mortgagee  of  a 
ship  against  mortgagor,  which  passage-money  had 


I^^e^aptain  has  authority  to  exercise  so  much   '^^^^^^irf^}'^'^?^^^!:^^^!^^'^^: 


earnings  of  the  ship  before  the  mortgagee  took 
possession  of  the  ship  : — Held,  that  the  mortgagee 
could  not  recover.  Willis  v.  Palme>%  7  C.  B. 
(N.s.)  340  :  29  L.  J..  C.  P.  194  ;  6  Jur.  (if. s.)  732  ; 
2  L.  T.  626  ;  8  W.  E.  295. 

Insurance   of.] — A   policy  of  insurance- 

was  effected  upon  the  passage-money  of  emi- 
grants upon  a  voyage  from  Liverpool  to  Boston 
against  the  perils  of  the  sea.  At  the  end  of  the- 
policy  was  a  memorandum,  '•  Ou  passage-money 


before  the  commencement  of  the  voyage  ;  and  I  ^^  emigrants,  subject  to  p.ay  a  loss  pro  rata,  and 


the  passenger  put  his  baggage  on  board  in  the 
Thames,  meaning  himself  to  embark  at  Ports- 
mouth ;  and  the  ship  was  lost  going  round  to 
that  place ;  the  passage-money  could  not  be 
recovered  back.  Gillan  v.  Simpldn,  4  Camp 
241  ;  16  R.  R.  784. 


subject  to  the  clauses  and  conditions  under  ss.  iT 
— 51  of  the  15  cV;  16  Vict.  c.  44,  and  agaiiist  these 
risks  only  "  :— Held,  that  the  pohcy  extended  to. 
any  expense  occasioned  by  the  perils  insured 
against,  which  were  thrown  upon  the  shipowners- 
by  any  of  the  enumerated  sections  ;  but  not  to- 


Aliter,  if  the  agreement  had  been  to  carrs-  the  \  the  expense  of  maintaining  the  passengers  during 

the  detention  of  the  ship  at  a  foreign  port  foT- 
the  purpose  of  rci>airs,  the  shi))  afterwards  com- 
pleting tlie  voyage  with  the  passengers  on  board, 
such  expense  being  cast  upon  the  owners  by 
s.  32.  WiUis  V.  CdoJie,  5  El.  &  Bl.  641  :  25  L.  J., 
Q.  B.  16  ;   1  Jur.  (n..s.)  11(;1  ;  4  W.  U   54. 


(jasseuger  from  Portsmouth  to  the  West  Indies. 
lb. 

Ship's  Officers— When  entitled  to.] — If 

acaptaiudt  an  Ka^t  ludiaiiian  dies  at  the  outward 
port,  after  having  contr.acted  to  bring  home 
certain  passengers  and  laid  in  a  certain  quantity 
of  stores  for  the  homeward  voyage ;  and  the  chief 
mate,  siiccc'-ding  to  the  command,  brings  home 
these  and  other  passengers,  and  provides  further 
stores  for  their  subsistence  during  the  voyage ; 
the  captain's  representatives  are  entitled  to  the 
passage-money  of  the  j.assengers  with  whom  be 
had  contracted,  and  the  mate  to  thnt  of  the 
others  ;  the  representatives  being  liable  to  him 
for  the  [lortion  of  the  stores  laid  in  hy  him  con 


Expenses  of  forwarding  Passengers  to  Desti- 
nation.]—By  15  A:  li;  Virt.  c.  44,  s.  4'.i,  if  any 
pas-engeis  of  any  passenger  ship  shall,  without 
any  neglect  or  default  of  their  own.  tind  them- 
selves within  any  foreign  or  colonial  ].ort  other 
than  that  at  whicli  they  have  contracted  to  land, 
and  the  master  of  the  ship  shall  decline,  or  omit 
within  six  weeks  thereafter,  to  forward  or  carry 
them  on  to  their  original  destination,  it  shall  be 
sumed  by  the  former  class  of  passengers,  and  he  lawful  for  the  governor  of  the  colony  to  forward 
being  liable  to  the  representatives  for  tiie  jior-  j  such  pa.«sengers  to  their  intended  destination, 
tion  of   the  captain's  stores  consumed   by  the  j  By  s.  50  the  expenses  incurred  under  this  section 
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shall  become  :i  debt  tliic  to  the  crown  from  the 
owner,  charterer  and  master: — Held,  that  a 
l>olicy  of  assurance  bj'  the  owners  against  all 
liabilities,  to  which  they  might  become  by  perils 
of  the  sea  liable  under  these  sections,  covered  a 
liability  for  expenses  incurred  by  the  captain 
in  forwarding,  without  the  intervention  of  the 
governor,  and  before  the  la])SG  of  six  weeks,  pas- 
sengers who  were  in  a  colony  to  which  they 
■were  not  ultimately  destined,  in  consequence  of 
■the  loss  of  the  ship  in  which  thev  sailed.  Gihaon 
V.  Bradford,  4  EI.  &  Bl.  580  ;  2i  L.  J.,  Q.  B.  159  ; 
IJur.  (V.s.)  520  ;  3  W.  R.  183. 

Loss  of  Luggage— Liability   of  Owners.] — A 

p.assenger  by  steamer  from  America  paid  for 
flnd  received  a  passenger  ticket  from  the  agents 
.of  the  owners,  containing  a  condition  exempting 
the  owners  from  liability  in  case  of  loss  or  deten- 
tion of  the  ship  by  accidents  of  navigation  or 
perils  of  the  sea,  and  from  responsibility  for 
luggage,  goods,  or  other  description  of  property, 
unless  bills  of  lading  had  been  signed  therefor  : 
. — Held,  that  the  latter  condition  not  having 
been  observed  by  the  passenger,  he  could  not  re- 
. cover  for  the  loss  of  his  luggage,  though  the  loss 
was  caused  by  the  ship  having  been  wrecked 
~owing  to  the  negligence  of  the  captain.  Wilton 
T.  Royal  Atlantic  Mail  Steam  Kai-igatlon  Co., 
10  C.  B.  (N.s.)  458  ;  30  L.  J.,  C.  P.  3(39  ;  8  Jur. 
(N.s.)  232  ;  4  L.  T.  706  ;  9  W.  E.  748. 

Special  Contract — Notice.] — A  passenger 

on  paying  his  fare  received  a  ticket  from  the 
clerk  "of  the  steamship  company,  on  the  back 
of  which  was  a  notice  exonerating  the  com- 
pany from  liability  for  loss,  injury,  or  delay  to 
the  passenger  or  his  luggage,  however  caused. 
There  was  no  evidence  that  the  passenger  had 
been  made  aware  of  this  condition  before  or  at  the 
time  when  he  took  the  ticket.  During  the 
voyage  the  steamer  was  lost  by  the  negligence 
of  the  servants  of  the  company,  and  the  passenger 
lost  his  luggage  and  suffered  other  damage  and 
inconvenience  : — Held,  that,  in  the  absence  of 
proof  that  the  passenger  had  assented  to  be 
bound  by  the  condition  indorsed  on  the  ticket,  it 
was  no  defence  to  an  action  by  him  to  recover 
the  loss  he  had  sustained.  Henderson  v.  StereJi- 
son,  L.  R.  2  H.  L.  (Sc.)  470  ;  32  L.  T.  709.  See 
also  Jiin-ke  v.  S.  E.  Bij.,  49  L.  J.,  C.  P.  107. 

Exemption  from  Liability.]  — A  con- 
tract entered  into  between  a  shipowner  and  a 
passenger,  contained  a  provision  that  the  ship- 
owner would  not  be  answerable  for  loss  of 
baggage  "  under  any  circumstances  whatsoever  "  : 
— Held,  that  such  a  stipulation  covered  the  case 
of  wilful  default  and  misfeasance  by  the  ship- 
owner's servants.  Tanhman  v.  Pacific  Steam 
Kavigation  Co.,  26  L.  T.  704;  1  Asp.  M.  C. 
336. 

Eobbery — Conditions  on  Ticket  Limiting 

Liability.] — Sect.  502  of  the  Merchant  Ship- 
ping Act,  1894,  provides  that  the  owner  of  a 
British  seagoing  ship  shall  not  be  liable  for 
the  loss  by  robbery  without  his  actual  fault  of 
any  gold,  silver,  jewellery,  &e.,  taken  on  board 
his  ship,  the  true  nature  and  value  of  which  have 
not  been  declared.  This  section  applies  whether 
the  robbery  be  committed  bj^  a  passenger  for 
whose  act  the  shipo-wner  would  not  be  otherwise 
responsible,    or    by    one    of   the    servants.      A 


passenger  from  Din-ban  to  London  by  the  defen- 
dants ship  received  a  ticket,  which  purported  to 
be  a  receipt  for  the  passage-money.  On  the 
margin  of  the  ticket  were  the  words  "  Issued 
subject  to  the  further  conditions  ])rinted  on  the 
back  hereof,"  and  on  the  face  of  the  ticket  there 
was  written  and  printed  matter  which  the 
passenger  saw,  but  did  not  read.  There  was 
also  this  clause,  "  The  owners  do  not  hold  them- 
selves responsible  for  any  loss,  damage,  or  deten- 
tion of  luggage  under  any  circumstances,"  and 
on  the  back  there  was  an  indorsement.  '■  Con- 
ditions and  Picgulations,"  one  of  which  was  that 
'■  it  is  hereby  agreed  by  the  person  holding  this 
ticket  that  the  owners  will  not  be  liable  in  any 
way  for  the  luggage  of  passengers  unless  the 
passenger  choose  to  pay  1*.  per  cubic  foot  for 
luggage  put  under  the  owners'  charge."  A 
box,  part  of  the  passengers'  luggage,  containing 
money,  jewellerj^,  and  papers,  was  during  the 
voyage  stolen,  it  was  supposed  by  one  of  the 
crew  : — Held,  that  the  terms  and  conditions 
on  the  ticket  constituted  the  terms  of  the  con- 
tract between  the  passenger  and  the  shipowners  ; 
that  the  passenger  ought  to  have  known  that 
there  were  conditions,  and  that  he  had,  under 
the  circumstances,  reasonable  notice  of  the  con- 
ditions, and  was  bound  by  them,  although  he  had 
not  read  the  same,  and  that  he  could  not  recover 
from  the  shipowners  : — Held  also,  that,  apart  from 
the  special  contract,  the  passenger  was  disentitled 
from  recovering  that  part  of  the  goods  which 
consisted  of  gold  and  silver  by  reason  of  section 
502,  the  value  of  the  same  not  having  been 
declared,  and  there  being  no  actual  fault  on  the 
part  of  the  shipowners.  Acton  v.  Cadlc  Mail 
Packets  Co.,  73  L.  T.  158  ;  8  Asp.  M.  C.  73. 

Limitation  of  Liability.] — A  railway  company 
carrying  passengers  and  goods  partly  by  railway 
and  partly  by  its  own  ships  is  entitled  to  the 
limitation  on  the  liability  of  shipowners  imposed 
by  the  merchant  shii)ping  acts.  L.  S^'  S.  W. 
ilil.  V.  James,  42  L.  J.,  Ch.  337  ;  L.  R.  8  Ch. 
241  ;  28  L.  T.  48  ;  21  W.  R.  151.  And  see  ante, 
cols.  738  seq.  as  to  Limitation  of  Liability. 

Means  of  Access  to  Ship.] — A.  agreed  to  carry 
B.  from  Milford  Haven  to  Liverpool :  the  mode 
of  transit  provided  was  that  B.  should  come  on 
to  a  hulk  lying  in  the  harbour  at  Milford  Haven, 
and  wait  till  a  steamer  came  and  took  him  to 
Liverpool.  On  the  hulk,  close  to  a  ladder  down 
which  B.  had  to  pass  to  reach  the  steamer,  was  a 
large  hatchway,  which  was  negligently  left 
unguarded  and  improperly  lighted,  and  B.  fell 
through  it  and  was  injured.  The  hulk  belonged 
to  a  third  party,  and  A.  had  only  acquired  a  right 
to  use  it  for  the  purpose  of  embarking  passengers 
on  his  steamer.  In  an  action  by  B.  against  A. 
for  the  injury  he  sustained  : — Held,  that  he  was 
answerable  for  all  injury  occurring  through  the 
means  of  transit  being  improper,  whether  it 
arose  from  negligence  of  his  own  servants  or  of 
other  parties  who  helped  to  provide  the  means  of 
transit.  Jolin  v.  Bacon,  39  L.  J.,  C.  P.  365  ; 
L.  R.  5  C.  P.  437;  22  L.  T.  477;  18  W.  R. 
894. 

Held,  also,  that  A.  having  invited  B.  on  to  the 
hulk,  was  bound  to  protect  him  from  concealed 
dangers,  and  was  liable  for  injury  he  sustained 
through  the  condition  of  the  hatchway,  even 
though  it  was  under  the  care  of  others  and  not 
his  own  servants.     Ih. 
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Contracts  to  Equip.]— The  defendant  being 
tinder  contract  with  the  owner  to  supply  and  fit 
an  emigrant  ship  with  everything  comprised  in 
the  commissioners  of  emigrants'  schedule,  to  the 
entire  satisfaction  of  the  surveyor  to  such  com- 
missioners, the  plaintiff  contracted  with  the 
defendant  to  do  part  of  such  work,  viz.  he 
undertook  ''to  fit  up  the  between-decks  of  the 
ship  for  government  emigrants,  to  provide  all 
materials  and  labour  viz.  all  plumbers'  and 
joiners'  work,  for  I05.  per  statute  aclult ;  the  whole 
to  be  done  to  the  satisfaction  of  the  emigration 
commissioners.''  The  plaintiff  erected  many  more 
berths  in  the  vessel  than  she  was  measured  to 
carry  according  to  18  &  19  Vict.  c.  119,  and 
several  of  the  berths  had  to  be  taken  down,  and 
some  of  them  to  be  rebuilt  and  altered,  by  the 
plaintiff,  by  the  order  of  the  emigration  com- 
missioners. By  the  like  order  other  work,  in  the 
nature  of  ship's  fittings,  was  done  by  the  plaintiff, 
such  as  making  a  ventilator,  deck  lights,  and  a 
schoolmaster's  cabin  : — Held,  that  the  defendant 
was  only  liable  to  pay  the  plaintiff  at  the  rate  of 
!."»«.  per  statute  adult  for  the  number  of  berths 
by  which  the  ship  was  allowed  by  the  commis- 
sioners to  go  to  sea,  and  that  he  was  not 
responsible  for  any  further  sum  in  respect  of  the 
other  work  done  by  the  plaintiff  under  the  order 
of  thcicommissioners.  Dobson  v.  Hudson,  1  C.  B. 
(N.s.)  6.52  :  2G  L.  J.,  C.  P.  153  :  3  Jur.  (x.s.)  21G  ; 
5  W.  R.  308. 

Duties  of  Emigration  Officer.] — An  emigration 
officer,  appointed  uiidei'  l."i  cV:  1(1  Vict.  c.  41-,  was 
justifi(d  in  refusing  to  certify  that  the  require- 
ments of  the  statute  had  been  complied  with,  if 
he,  acting  bona  fide,  deemed  that  the  qtiantity 
of  cargo  on  board  a  passenger  ship  was  such  as 
to  enda))ger  the  safety  of  the  ship,  although 
none  of  tlie  articles  expressly  prohibited  by  s.  26 
were  on  board,  and  although  his  objection  was 
not  to  any  s])ecific  articles  on  board,  but  solely 
because  the  ship  was  too  deep  in  the  water  ;  and 
if  ail  action  was  biciuglit  against  him  for  refusing 
his  certificate  under  such  circumstances,  he  was, 
by  s.  81,  entitled  to  have  the  verdict  entered  for 
him.  Slrrl  v.  Schomhcni,  3  C.  L.  K.  3U2  ;  4 
El.  &  Bl.  620;  24  L.  J.,  Q.  B.  87;  1  Jur.  (N.s.)  679. 

The  16lh  section  did  not  apply  to  such  a  case. 
lb. 

■1.    I'.VSSAGE    l!i:OKEi:. 

Passenger's  Contract — "Passage  Broker" — 
Person  who  "  receives  Money  for  or  in  Respect  of 
a  PaEsage  in  any  Ship."] — .\  ■•  ]i;is~;,^-,.  broker' 
within  liie  meaning  of  s.  311.  sub-s.  1.  of  llie 
Merchant  Shipping  Act,  ]fS94.  is  one  who  sells  or 
lets  a  jiassage  in  a  named  chi[)  to  commence  at  a 
definite  time  for  a  specified  voyage.  A  person 
who  by  way  of  business,  agrees  to  [dace  farm 
pupils  in  the  colonies  in  consideration  of  a  lump 
sum  wliieh  includes  sliiji's  ])assage  f;ire,  l>iit  witli- 
out  specifying  any  particular  ship,  and  wiio  out 
of  that  sum  subsequently  pays  for  and  obtains 
from  a  duly  qualified  passage  broker  a  contract 
ticket  fur  a  second-class  passage  in  a  i)arlicular 
ship,  is  not  a  "passage-broker"  within  the 
meaningof  s. 341, sub-s.  1,  of  theact  of  1894  ;  nor 
is  he  a  person  who  "  receives  money  fur  and  in 
respect  of  a  passage  in  any  ship"  within  the 
meaning  of  s.  320,  sub-s.  l',  of  the  same  act. 
Morrhn  v.  IIowdeH,  66  L.  J.,  Q.  B.  264  ;  ("1897] 
1  Q.  B.  378;  76  L.  T.  1.-.6  ;  4.j  W.  It.  221  ;  61 
J.  v.  246, 
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2.  Marine  Board  Inquiries,  876. 

3.  Unscawortlnj  Shij)s,  Detention,  877. 

1.  Wreck  Inquiries. 

Decision  of  Judge  given  in  open  Court- 
Reasons.]  —  The  decision  given  by  the  judge 
after  an  investigation  into  a  casualty  dealing 
with  the  certificate  of  an  officer  must  be  given 
in  open  court,  but  need  not  be  accompanied  by 
reasons,  and  if  he  gives  reasons  the  officer  is  not 
entitled  to  a  copy  of  the  shorthand- writer's  notes 
of  those  reasons,  for  the  purpose  of  an  appeal. 
The  Kestrel.  6  P.  D.  182  ;  4.5  L.  T.  Ill  ;  30  W.  R. 
182  ;  4  Asp.  M.  C.  433. 

Jurisdiction  to  suspend  Master's  Certificate.] 
— The  jurisdiction  to  suspend  the  certificate  of 
the  master  of  a  ship  has  not  been  extended  by 
the  Merchant  Shi[)ping  Act,  1876  (39  k.  40  Vict. 
c.  80),  ss.  29,  32,  to  cases  not  within  ss.  242  and 
432  of  the  Merchant  Shipping  Act,  18.54  (17  &  18 
Vict.  c.  104)  ;  and  therefore  where  an  inquiry 
Into  the  stranding  of  a  ship  where  no  damage  has 
been  done  is  held  by  a  wreck  commissioner  under 
s.  32  of  the  later  act,  he  has  no  jurisdiction  upon 
such  inquiry  to  suspend  the  certificate  of  the 
master  of  the  stranded  ship.     Stury.  E.v  jjarte, 

47  L.  J.,  Q.  B.  266  ;  3  Q.  B.  D.  166  ;  38  L.  T.  29  ; 
26  W.  R.  329  ;  3  Asp.  M.  C.  549. 

A  shipping  casualty  must  be  actually  caused, 
or  contributed  to  by  the  master  to  enable  the 
court  of  inquiry  to  suspend  his  certificate.  The- 
Arizona,  49  L.  J.,  Adm.  54  ;  5  P.  D.  123  ;  42  L.  T. 
505  ;  28  W.  R.  704  ;  4  Asp.  M.  C.  269— C.  A. 

An  error  of  judgment  on  the  part  of  the 
master  of  a  vessel  at  a  moment  of  great  difficulty 
and  danger  does  not  amount  to  a  wrongful  act  or 
default,  within  the  meaning  of  the  242nd  section 
of  the  Merchant  Shipping  Act,  1854,  so  as  tO' 
justify'  the  suspension  or  cancellation  of  the 
master's  certificate.     The  Fantenoth,  7  P.  D.  207  ; 

48  L.  T.  28  ;  5  Asp.  M.  C.  35,  infra. 

Appeal.] — "Where  a  court  of  inquiry  into- 

a  shipping  casualty,  held  under  the  8th  part  of 
the  Merchant  Shii^plng  Act,  1854,  orders  the 
sus|)ension  of  a  master's  certificate,  in  jiursuance 
of  the  powers  given  by  the  242nd  section  of  the 
same  act,  and  the  23rd  section  of  the  Mercliant 
Shijjping  Act,  1862,  the  court  of  appeal,  having 
jurisdiction  under  the  Shipping  Casualties  Inves- 
tigations Act,  1879,  will  on  appeal  consider  the 
evidence  on  which  the  judgment  of  the  court  of 
intjuiry  jjmceeded,  and  will  reverse  tlie  judgment 
if  the  evidence  is  insufficient  to  justify  the  sus- 
pension of  the  certificate.  Where  a  court  of 
imjuiry  ordered  a  master'.s  certificate  to  be  sus- 
pended, aiifl  tlie  oidy  ground  on  which  the  deci- 
sion could  be  supported  was  that  serious  damage 
to  a  ship  Iiad  been  caused  by  the  wrongful  act 
or  default  of  tlic  master,  within  the  meaning  of 
s.  242  of  the  jMerchant  Shipping  Act,  1854, 
sub-s.  2,  and  on  api)eal  it  appeared  to  tlie  court 
of  ajipeal  that  there  was  no  evidence  that  the 
<!amage  had  been  caused  by  the  wrongful  act  or 
default  of  the  master, the  court  of  appeal  reversed 
the  deei-imi.  and  restored  to  tlie  master  his 
certificfite.     T/k'  Arizuna,  supra. 


"Who   may  Appeal.] — A   shipowner,  who 

has  appeared  as  a  party  at  the  hearing  of  an 
I  investigation  under  the  merchant  shipping  acts 
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into  the  circumstances  attending  the  loss  of  a 
ship  owned  by  him,  has  no  riglit  of  appeal,  not- 
withstanding that  the  tribunal  investigating  the 
case  has  given  a  decision  suspcndingthe  certificate 
of  the  master  of  the  ship  and  condemning  the 
shipowner  in  costs.  T/ic  Golden  Sen,  51  L.  J.. 
Adm.  64  :  7  P.  D.  li)4  ;  47  L.  T.  579  ;  30  W.  R. 
842  :  5  Asp.  M.  C.  23. 

The  wrecls:  commissioner  having  been  requested 
to  hold  an  investigation  into  the  loss  .and  aban- 
donment of  a  Britisli  ship,  found  that  the  loss  of 
the  ship  was  due  to  certain  improper  ballast 
taken  on  board  her  at  an  English  port  having 
been  converted  into  mud  by  mixture  with  the 
water  made  by  her  during  the  voyage,  and  so 
choking  the  jiumps  that  they  could  not  be  used, 
whereby  the  ship  foundered,  and  for  these  wrong- 
ful acts  and  defaults  suspended  the  certificate  of 
the  master  of  the  ship  for  three  months.  The 
master  appealed.  The  probate,  divorce,  and 
admiralty  division  being  of  opinion  that  the 
evidence  before  the  wreck  commissioner  estab- 
lished that  the  master  had  authority  from  his 
owner  to  provide  ballast  for  the  vessel  without 
restriction  as  to  price,  and  had  been  aware  of 
the  character  of  the  ballast  which  she  had  taken 
on  board,  and  that  the  carrying  of  such  ballast 
contributed  to  her  loss,  dismissed  the  appeal  with 
costs.     Ih. 

Fresh  Evidence  on  Appeal.] — On  a  ship- 
ping casualty  ap[ieal  where  it  isilesired  to  adduce 
fresh  evidence  at  the  hearing  of  the  appeal, 
application  for  leave  to  do  so  should  be  made  to 
the  court  of  appeal  by  motion  prior  to  the 
hearing  of  the  appeal.  The  Famenoth,  7  P.  D. 
207  ;  48  L.  T.  28  ;  5  Asp.  M.  C.  35,  supra. 

— — ■  Procedure  on  Appeal.] — The  court  when 
hearing  an  appeal  will  look  to  the  report  and  the 
annex  thereto.  Observations  on  the  admission 
of  fresh  evidence  on  appeal  and  on  the  admis.^i- 
bility  of  evidence  of  experts  where  the  court  is 
assisted  by  assessors.    Tlw  Kestrel,  supra,  col.  874. 

Costs.] — Where,  on  an  appeal  under  the 

.Shipping  Casualties  Investigations  Act,  187!>,  the 
decision  of  the  wreck  commissioner,  suspcnding- 
the certificate  of  a  master,  was  affirmed,  but  the 
Court  of  Ap[)eal  recommended  that  the  Board  of 
Trade  should  shorten  the  time  for  M'hich  the 
certificate  had  been  suspended,  the  parties  to  the 
appeal  were  left  to  bear  their  own  costs  of  the 
ai)i)eal.     The  Kestrel,  supra. 

The  court  below  having  suspended  the  certifi- 
cate on  the  invitation  of  the  Ixiard  of  trade,  the 
court  of  api)eal  ordered  the  bo.ard  of  trade  to 
])av  the  costs  of  the  appeal.  The  Arizona,  supra, 
cob  874. 

On  a  successful  appeal  the  board  of  trade, 
having  appeared  in  support  of  the  decision 
appealed  fi'om.  were  directed  to  pay  the  costs 
of  the  appeal.     Tlie  FanienotJt,  supra. 

Wrongful  Act  or  Default — Costs.] — Failure  of 
the  master  to  take  reasonable  steps  for  the  safety 
of  passengers  during  an  unreasonable  panic  :— 
Held,  to  be  a  wrongful  act  in  default  for  which 
his  certificate  might  be  suspended.  Brcnon.  v. 
Suard  of  Trade,  18  Ct.  of  Sess.  Cas.  (4th  ser.) 
291. 

Costs  of  evidence  of  a  jjart  of  case  abandoned 
by  board  of  trade  disallowed.     Ihkl. 

Appeal — Proper  Evidence  not  before  the  Court 
Below,  j — Appeal  from  decision  of  board  of  trade 


inquiry  as  to  the  strandingof  a  ship,  ami  suspen- 
sion of  the  master's  certificate  allowed,  on  tiio 
ground  that  proper  and  necessar}^  evidence  had 
not  been  placed  before  the  court  lielow.  Turner 
V.  Board  of  'Trade,  22  Ct.  of  Sess.  Cas.  (4th  sor.) 
18. 

Master  leaving  Bridge — Instructions  to  Mate 
—Procedure— Questioning  Master.] — See  Wutsun 
V.  Board  of  Trade,  19  Ct.  of  Sess.  Cas.  (4th  ser.) 
1078. 

Suspension  of  Certificate.]  —  A   master 

left  the  bridge  whilst  his  ship  was  pi'oceeding 
through  a  narrow  channel  to  call  the  second 
mate.  The  first  mate  was  left  on  the  bridge  : — 
Held,  that  the  master's  certificate  wns  properly 
suspended.  Ewer  v.  Board  of  Trade,  7  Ct.  of 
Sess.  Cas.  (4th  ser.)  835. 

Naval  Inquiry  into  Conduct  of  Captain.] — 
When  an  inquiry  is  instituted  under  the  Mer- 
chant Shipping  Acts  into  the  conduct  of  a  cap- 
tain, the  court  may  proceed  with  the  inquiry, 
although  the  board  of  trade  has  no  charge  to 
make  against  the  captain.  3Ihito,  Ex  j)nrte,  35 
L.  T.  808  ;  25  W.  E.  251  ;  3  Asp.  M.  C.  323. 

Refusal  to  order  Re-hearing  —  Appeal.] — A 

refusal  by  the  board  of  trade  to  grant  a  re-hear- 
ing of  an  investigation  into  the  conduct  of  a 
certificated  ofiicer  is  not  a  decision  within  42  & 
43  Vict.  c.  72,  s.  2,  sub-s.  2,  and  therefore  no 
appeal  lies  from  it  to  the  admiralty  division 
of  the  high  court.  The  Ida,  55  L.  J.,  Adm.  15  ; 
11  P.  D.  37  ;  54  L.  T.  497  ;  34  W.  E.  G28  ;  G  Asp. 
M.  C.  57. 

Refusal  to  Institute  Inquiry — Foreign  Ship.] 

— A  refusal  bj'  the  board  of  trade  to  institute  an 
inquiry  under  17  &  IS  Vict.  c.  104,  s.  512,  is  not 
a  condition  {U'ccedent  to  an  action  in  rem  against 
a  foreign  ship — Per  Butt,  J.  Tlie  Vera  Cruz,  9 
P.  D.  88  ;  51  L.  T.  24  ;  5  Asp.  M.  C.  254.  See 
S.  C.  in  H.  L.,  ante,  col.  838. 


2.  Maeixe  Board  Inquiries. 

Marine  Boards — Jurisdiction.  ] — A  local  marine 
b(.)ard  apjiointed  to  in<[uire  into  a  charge  of 
alleged  misconduct  agaitist  the  master  or  mate 
of  a  vessel  has  a  discretionary  power  as  to  grant- 
ing summonses  for  witnesses  for  the  defence. 
Req.  V.  ColluKjrhhje,  34  L.  J.,  Q.  B.  9  ;  12  W.  E. 
1109. 

Witnesses.] — It  is  a  proper  course  for  such 

court  before  granting  the  summonses  to  inquire 
who  the  witnesses  are  and  what  they  are  expected 
to  prove,  and  to  refuse  the  summons  in  respect 
of  any  witness  who  can  only  speak  to  matters 
clearly  irrelevant.  The  witnesses  summoned  for 
the  defence  are  witnesses  of  the  court,  and  their 
exjiense  is  to  be  borne  not  by  the  defendant  but 
by  the  public.     lb. 

Perjury  before.] — Wilful  and  corrupt  false 
swearing  before  a  local  marine  board  lawfully 
constituted,  upon  a  matter  material  to  an  inquiiy 
then  being  lawfully  investigated  by  them  in 
pursuance  of  17  &  18  Vict.  c.  104,  is  perjury,  and 
indictable  as  such.  Riv.  v.  Touilinson,  3G  L.  J., 
M.  C.  41  :  L.  E.  1  C.  C'.  49  ;  12  .Jur.  (N.S.)  945  ; 
15  L.  T.  188  ;  15  W.  E.  4G  ;  10  Cox,  C.  C.  323. 
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Cancellation  of  Certificate— Power  of  Board  of 
Trade — Local  Marine  Board." — The  board  of 
trade  remitted  a  ca-e  under  s.  471  of  the  Merchant 
Shipi)iiig  Act,  1894.  for  inquiry  to  a  local  marine 
board,  who  reported  that  the  charge  was  proved, 
and  advised  that  the  certificate  should  be  sus- 
pended, but  stated  that  they  had  no  power  to  do 
so  :  —Held,  that  the  local  marine  board  was  a 
"court"  within  s.470  (b)and  had  the  power  ;  also 
that  the  board  of  trade  had  not  the  power.  Board 
of  Trade  v.  Leith  Local  Marine  Board^  24  Ct.  of 
Sess.  Cas.  (4th  ser.)  177. 

3.   UXSEAWORTHY   SHIPS,    DETENTION. 

Detention  and  Survey  by  Board  of  Trade.] — 

In  order  to  justify  the  board  of  trade  in  taking 
proceedings  under  the  Merchant  Shipping  Act, 
1873  (36  &  37  Yict.  c.  8.5),  s.  12,  it  was  unneces- 
sary that  either  the  complaint  as  to  a  vessel  or 
the  report  from  surveyors  should  state  in  express 
terms  that  she  was  unable  to  proceed  to  sea 
"  without  serious  danger  to  human  life  ";  it  was 
suflicient  if  it  appeared  from  the  facts  therein 
respectively  mentioned  that  she  was  in  that  con- 
dition. Lewis  V.  Graij,  4.5  L.  J..  C.  P.  720  ;  1 
C.  P.  D.  452  ;  34  L.  T.  421  :  3  Asp.  M.  C.  13G. 

The  plaintifE  was  the  owner  of  a  British  ship 
named  the  "  L.,"  which  was  at  the  British  port  of 
a.,  and  was  intended  to  be  employed  in  the 
foreign  cattle  trade.  Certain  surveyors  of  the 
board  of  trade  reported  in  doubtful  terms  that 
owing  to  her  imusual  proportions  the  "  L."  was  an 
unsafe  ship.  The  board  of  trade  thereupon 
ordered  the  "  L."'  to  be  i^rovisioiially  detained.  A 
court  of  survey  was  held  as  to  the  condition  of 
the  "  L.,"  and  the  members  thereof  reported  that 
the  "  L.,"  was  not  unsafe,  and  that  she  ought  not 
to  have  been  detained.  The  "  L."  was  accordingly 
released.  The  plaintiff  then  brought  an  action 
against  the  secretary  of  the  board  of  trade  to 
recover  compensation  for  the  loss  to  him  bj' 
reason  of  the  provisional  detention.  At  the  trial 
it  was  admitted  that  the  "  L."  was  a  safe  ship. 
The  judge  in  substance  directed  the  jury  to 
consider  whether  it  was  reasonable  in  the  board 
of  trade  to  detain  the  "  L."  for  survey  without  a 
direct  afiirmation  by  their  surveyors  that  in  their 
opinion  .'^Ilc  was  unsafe  : — Held,  a  misdirection  ; 
for  the  proper  question  to  be  left  to  the  jury  was 
whether  the  facts  with  regard  to  the  '■  L.,"  as  she 
lay  at  S.,  which  would  have  been  apparent  to  a 
jperson  of  ordinary  skill  on  examining  her  and 
inquiring  about  her,  would  have  given  liim 
reasonable  and  probable  cause  to  su-^pect  her 
safety  and  to  detain  her  for  survey  and  inquiry. 
Thowpxon  v.  Furrrr,  51  L.  J.,  Q.  B.  534  ; 
0  Q.  B.  U  372;  47  L.  T.  117;  4  Asp.  M.  C. 
5C2— C.  A. 

Indictment  for  sending  Unseaworthy  Ships  to 
Sea.] — A  man  was  tried  and  convicteil  under 
34  &  35  Vict.  c.  110,  s.  11,  for  sending  a  ship 
to  sea  in  an  unseaworthy  state,  upon  an  indict- 
ment which  did  not  aver  cither  that  he  knew 
of  her  being  unscawortliy,  or  that  he  had  not 
used  reasonable  means  to  make  her  seawortiiy  : 
— Held,  first,  that  the  indictment  need  not  aver 
that  tlie  accused  knew  the  .slnp  to  be  in  an 
unseaworthy  state.  Reg.  v.  Freeman,  Ir.  R.  9 
C.  L.  527. 

Helil,  secondly,  that  the  indictment  need  not 
contain  averments  negativing  the  use  of  reason- 
able means  to  make  and  keep  the  ship  seaworthy. 
lb.  I  I  J 
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Foreign  Ship— Overloading.] — An  ordor  in 
council  under  s.  37  of  the  Merchant  Shipping 
Act.  1876,  is  not  needed  to  enforce  the  provi- 
sions of  ss.  13  and  34  of  the  act  relative  to  the 
detention  of  a  foreign  ship  which  has  been  over- 
loaded in  a  port  of  the  United  Kingdom,  and  is 
unsafe  to  put  out  to  sea.  Chalmers  v.  S'lqjenich, 
61  L.  J.,  M.  C.  117  :  [1892]  1  Q.  B.  735  ;  66  L.  T. 
348;  40  W.  R.  477;  7  Asp.  M.  C.  171;  .56  J.  P.  521. 

Damages — Want  of  Eeasonable  and  Probable 
Cause — Injury  to  Reputation  as  Shipowner.] — 
The  Merchant  Shipping  Act,  1876,  by  s.  6,  sub- 
s.  1.  enacts  that  the  board  of  trade  may,  if  they 
have  reason  to  believe,  on  complaint  or  other- 
wise, that  a  British  ship  lying  in  any  port  in  the 
United  Kingdom  is  unsafe — that  is  to  say,  is,  by 
reason  of  (amongst  other  things)  overloading, 
unfit  to  proceed  to  sea  without  serious  danger  to 
human  life — provisionalh'  order  the  detention  of 
the  ship  for  the  purpose  of  being  surveyed  ;  and 
by  s.  10  provides  that  if  it  appears  that  there 
was  not  reasonable  and  probable  cause  for  such 
detention,  the  board  of  trade  shall  be  liable  to 
pay  to  the  owner  of  the  ship  "  his  costs  of  and 
incidental  to  the  detention  and  survey  of  the 
ship,  and  also  compensation  for  any  loss  or 
damage  sustained  by  him  by  reason  of  the 
detention  or  survey"  : — Held,  that  a  shipowner, 
whose  ship  has  been  detained  under  s.  6,  sub-s.  1, 
cannot  under  s.  10  recover  damages  for  injury  to 
his  reputation  as  a  shipowner  by  reason  of  the 
action  of  the  board  of  trade  in  detaining  the 
ship.  L>ij-on  v.  Calcruft,  61  L.  J..  Q.  B.  529  ; 
[1892]  1  Q.  B.  438  :  66  L.  T.  554  ;  40  W.  R.  598  ; 
7  Asp.  M.  C.  161  ;  56  J.  P.  388— C.  A. 

Eight  to  Trial  at  Bar — Change  of  Venue.] — 
By  the  Crown  Suits  Act,  1865,  s.  46,  where  in 
any  cause  in  which  the  attorney-general  is 
entitled  on  behalf  of  the  crown  to  demand  as  of 
right  a  trial  at  bar  he  states  to  the  court  that  he 
waives  that  right,  '•  the  court  on  the  application 
of  the  attorney-general  shall  change  the  venue 
to  any  court  he  may  select"  :  —  Held,  that  an 
action  under  39  i:  40  Vict.  c.  80,  s.  10,  against 
the  secretary  of  the  board  of  trade,  to  recover 
damages  for  the  detention  of  a  ship  for  survey 
without  reasonable  ami  prol>al)le  cause,  is  within 
the  above  section,  that  the  attorney-general  is 
entitled  to  demand  as  of  right,  a  trial  at  bar  in 
such  an  action,  and  that  the  court  is  l)ouiid  on 
his  waiving  that  right  to  chatige  the  venue  to 
any  county  wherein  he  elects  to  iiave  the  action 
tried.  Dixon  v.  Farrer,  5(J  L.  J..  Q.  B.  53  ;  IS 
Q.  B.  D.  43  ;  55  L.  T.  578  ;  35  W.  R.  95  ;  G 
Asp.  M.  C.  52— C.  A. 

Detention  by  Board  of  Trade— Ship  sold  to 
Foreigner— 36  &  37  Vict.  c.  85,  s.  12.]— Until 
the  British  register  is  closed,  a  Briti.sh  ship, 
though  .sold  to  a  foreigner,  is  liable  to  detention 
for  unseaworthiness.  Granfelt  v.  Lord  Advocate, 
1  Ct.  of  Se.ss.  Cas.  (4th  ser.)  782. 

XXIII.  WHAriKINGER. 

1.  Landing  and  Shipping  (roods,  878. 

2.  Obstruction  to  or  by  U'h/irf,  K79. 


1.  L,\Nr)iN(;  AND  Siiippixrj  Goods. 

Bonded  Goods — Duty  to  Receive.] — The  Loni  1(  m 
Dock  Conipan\%  having  a  certificate  from  fhu 
treasury    under    43    Geo.    3,    c.     132,   allowing 
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importers  to  clcjjosit  wines  upon  their  premises 
without  paying  (hity,  arc  bound  to  receive  such 
goods  for  a  reasonable  charge.  Allmdt  v.  Inqllt. 
12  East,  527  ;  11  K.  E.  482. 

Sufferance  Wharfs.] — The  acts  relating  to 
landing  goods  at  a  sufferance  wharf  are  for  the 
protection  of  the  shipowner.  Barher  v.  Meyer- 
sfein,  39  L.  J.,  C.  P.  187  ;  L.  K.  4  H.  L.  317  ;  22 
L.  T.  80S  ;  IS  W.  K.  1011. 

Delivery  by  Wharfinger  to  Mate  of  Ship.] — 
Where  goods  are  to  be  carried  coastwise,  and  the 
usage  of  the  wharf  is  to  deliver  them  on  the 
wharf  to  the  mate  of  the  ship ;  if  they  are 
delivered  to  the  mate  the  wharfingers  respon- 
sibility is  at  an  end,  and  he  is  not  liable  though 
the  goods  are  lost  from  the  wharf  before  they  are 
shipped.  Cobban  v.  Dow/ie,  5  Esp.  41  ;  8  R.  R.  825. 

Trover — Acknowledgment  by  Wharfinger  as 
to  Property  in  the  Goods.] — The  defendant,  a 
wharfinger,  having  acknowledged  certain  timber 
on  his  wharf  to  be  the  property  of  the  plaintiff  : 
— Held,  that  he  could  not  dispute  the  plaintiff's 
title  in  an  action  of  trover.  Gosling  v.  Sirnie, 
7  Bing.  339  ;  5  M.  P.  160  ;  9  L.  J.  (o.s.)  C.  P.  105. 

Detinue — Fraudulent  Indorsement  of  Bill  of 
Lading.] — The  plaintiff,  a  foreign  merchant, 
upon  the  order  of  L.,  shipped  wine  to  him  in 
London,  and  sent  him  bills  of  lading.  L.  handed 
the  bills  of  lading  to  the  defendant,  a  wharfinger, 
directing  him  to  warehouse  the  goods  for  him,  L. 
The  defendant  did  so,  receiving  the  wine  subject 
to  a  stop-order  for  freight,  pursuant  to  25  &  26 
Vict.  c.  63,  s.  28.  L.  refused  to  accept  the  wine, 
as  not  being  equal  to  sample,  and  the  plaintiff 
agreed  to  take  it  back.  L.  sent  no  delivery 
order  to  the  plaintiff,  but  coUusively  indorsed 
the  bills  of  lading  to  M.,  who  caused  the  wine  to 
be  transferred  in  the  wharfinger's  books  from 
L.'s  name  to  his  own.  The  plaintiff  demanded 
the  wine  from  the  wharfinger,  offering  to  paj' 
all  expenses,  and  to  indemnify  him  against  other 
claims.  In  an  action  of  detinue  : — Held,  that 
the  wharfinger  had  no  better  title  than  L.,  his 
bailor,  and  that  the  plaintiff  was  entitled  to 
recover.  Batiiit  v.  Bnrtleij.  L.  E.  9  Q.  B.  594  ;  29 
L.  T.  968  ;  20  W.  R.  899  ;  1  Asp.  M.  C.  337. 

2.  Obstruction  to  ok  by  Wharf. 

See  also  XXIV.  Ports,  Piers,  Harbours, 
Lighthouses,  and  Docks,  c.  Obstruction 
to  Harbours,  infra,  cols.  890,  seq. 

Obstruction  in  Kiver  Bed  —  Negligence  of 
Wharfinger — Vessel  grounding.]  —  By  charter- 
party  it  was  agreed  that  the  plaintiffs'  ship 
should  load  a  cargo  of  iron  ore,  sail  for  Newport, 
Mon.,  and  deliver  the  cargo  as  directed  by  the 
consignees  or  their  agent.  By  the  bill  of  lading. 
which  incorporated  the  conditions  of  the  charter- 
party,  the  cargo  was  to  be  delivei-ed  to  named 
consignees  or  their  assigns.  The  bill  of  lading 
was  indorsed  to  the  defendants,  who  were  pro- 
prietors of  a  wharf  at  Newport,  and  lessees  of 
part  of  the  river  bed  alongside  the  wharf.  The 
vessel  on  her  arrival  at  Newport  was  ordered  by 
the  defendants  to  discharge  her  cargo  at  the 
wharf.  There  were  two  berths  or  "docks"  along- 
side the  wharf,  one  outside  the  other ;  and  between 
them  a  ridge  of  mud  had  accumulated.  The 
vessel  in  approaching  the  wharf  grounded  on 


the  ridge  and  was  damaged  : — Held,  that  the  de^ 
f endants  were  liable.  The  Calliope.,  60  L.  J.,  Adm. 
28  ;  [1891]  A.  C.  11  ;  63  L.  T.  781  ;  39  W.  R. 
641  ;  6  Asp.  M.  C.  585  ;  55  J.  P.  357— H.  L.  (E.) 

Vessel  Grounding  and  Receiving  Damage 
Alongside  Jetty— Liability.] — The  defendants, 
wharfingers  in  the  Thames,  in  consideration  of 
charges  for  landing  and  storing  cargo,  allowed 
the  plaintiff  to  discharge  his  vessel  at  their  jetty, 
alongside  which  the  vessel  grounded  at  low  water. 
The  bed  of  the  river  was  vested  in  the  Thames 
conservators,  and  the  defendants  were  not  aware 
whether  it  was  even  and  fit  for  ships  to  ground 
on.  The  vessel  grounded  and  received  damage 
owing  to  the  river  bed  being  uneven  : — Held, 
that  the  defendants  were  liable,  as  they  must  be 
taken  to  have  represented  that  they  iiad  taken 
reasonable  care  to  ascertain  that  the  river  bed 
alongside  their  jetty  was  fit  for  a  ship  to  ground 
on.  The  Moorcoclt,  58  L.  J.,  Adm.  73  ;  14  P.  D. 
64  ;  60  L.  T.  654  ;  37  W.  R.  439  ;  6  Asp.  M.  c' 
373— C.  A. 

Damage  to  Craft  by  Piles.] — The  defendants 
were  possessed  of  a  wharf  in  the  Thames,  alongside 
of  which  in  the  river  bed  was  a  campshed  of  piles 
to  keep  the  soil  up.  It  had  been  improperly 
erected  by  the  defendants'  jjredecessors,  and  was 
out  of  repair,  and  dangerous  to  vessels.  The 
plaintiffs'  barge  came  to  the  wharf  to  receive 
goods  from  a  schooner  unloading  at  the  wharf, 
to  be  discharged  into  the  barge  by  the  wharf 
crane,  grounded  on  the  campshed  and  was 
injured  : — Held,  that  the  defendants  were  liable. 
White  V.  Phillips,  15  C.  B.  (n.s.)  245 ;  33 
L.  J.,  C.  P.  33.  And  see  lirownlow  v.  Metro- 
politan Board  of  Worhs,  16  0.  B.  (N.s.)  546  ;  33 
L.  J.,  C.  P.  233  ;  12  W.  R.  871— Ex.  Ch. 

The  plaintiff  was  possessed  of  a  wharf  on  the 
Thames,  in  front  of  which  was  a  pile  driven  into 
the  river  bed  by  a  former  occupier  of  the  wharf, 
and  essential  for  the  use  of  the  wharf.  The  pile 
had  been  there  without  objection  by  the  crown 
or  river  conservators  for  over  twenty  years  : — 
Held,  that  the  ownership  not  being  disputed,  the 
plaintiff  could  maintain  an  action  against  the 
defendant  for  negligently  damaging  the  pile. 
Lancaster  v.  Eve,  5  CrB.  (n.s.)  717  ;  28  L.  J..  C.  P. 
235  ;  5  Jur.  (N.S.)  683. 

Navigable    Kiver — Access    to    Wharf.] — A 

navigable  river  is  a  jiublic  highway,  navigable 
in  a  reasonable  way  by  everyone.  Accordingly, 
a  riparian  owner  has  a  right  to  moor  a  ship  of 
ordinary'  size  alongside  his  wharf,  to  unload  or 
load,  although  she  may  overlap  his  neighbours' 
premises  ;  provided  she  does  not  prevent  reason- 
able access  to  the  same.  Orlfjinal  IlartlepiroZ 
CoUerics  Co.  v.  Glhb,  46  L.  J.,  Ch.  311  ;  5  Ch.  P. 
713  ;  36  L.  T.  433  ;  3  Asp.  M.  C.  411.  See  also 
Bell  V.  Quebec  Corporation,  49  L.  J.,  P.  C.  1  ; 
5  App.  Cas.  84— P.  C. 

The  owner  of  land  abutting  upon  a  navigable 
river  has  a  right,  distinct  from  that  of  the  public 
to  navigate,  of  access  to  his  land  from  the  river. 
Lyon  V.  Flshmonqers''  Co.,  46  L.  J..  Ch.  (JS  :  1 
Avjp.  Cas.  662  ;  35  L.  T.  569  ;  25  W.  E.  165— 
H.  L.  (E.) 

Nuisance — Wharf  projecting  into    River.] — 

The  defendant's  ship,  navigating  the  Thames, 
struck  and  injured  the  plaintifl"s  wharf,  which 
he  alleged  projected  into  the  river  so  as  to  be  a 
nuisance  : — Held,  that  the  defendant  was  not 
justified  in  injuring  the  wharf,  even  if  it  weie  a 
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nuisance,  if  heconld  have  conveniently  navigated 
the  river  without  injury  to  the  wharf.  Da  vies  y. 
Petley,  15  Q.  B.  276. 

Wharves  and  Quays  —  Exercise  of  Private 
Rights  over — Obstruction,  of  Public  Traffic] — 
By  a  special  act  of  ISiO  trustees  were  appointed 
for  the  management  of  a  certain  harbour.  Sect. 
53  of  the  act  authorised  the  lord  of  the  manor, 
or  the  owner  of  land  situate  within  or  adjoining 
to  the  harbour,  amongst  other  things,  to  lay 
down  railways  over  the  quays,  roads  and  works, 
but  so  as  all  such  railways  should  be  constructed 
of  such  height  and  in  such  form  as  should  not 
in  any  manner  impede  or  interrupt  the  general 
public  traffic  of  the  port,  or  the  free  passage  to 
and  from  the  same ;  and  railways  so  to  be 
erected  or  made  were  (subject  to  the  aforesaid 
restriction)  to  be  wholly  excluded  from  the 
jurisdiction  of  the  trustees,  and  be  the  private 
property  and  for  the  sole  and  exclusive  use  of 
the  person  or  persons  upon  whose  land  the  same 
should  stand  or  be  placed,  and  his  or  their  assigns. 
The  lord  of  the  manor  was  the  owner  of  lands 
adjoining  the  south  side  quay  of  the  harbour. 
Tenants  of  the  lord  of  the  manor  having  pro- 
ceeded to  lay  down  two  lines  of  railway  from 
their  works  along  the  south  side  quay,  an  action 
was  brought  by  the  trustees  of  the  harbour  to 
restrain  them  from  constructing  such  railway, 
on  the  ground  that  they  would  impede  the  general 
public  traffic  of  the  port  : — Held,  that  the  main 
oVjject  of  the  act  was  to  benefit  the  persons 
frequenting  the  harbour,  and  that  any  railway 
laid  on  the  south  side  of  the  quay  must  be  con- 
structed in  such  a  way  as  not  by  its  construction 
or  its  natural  and  necessary  user,  in  any  manner 
to  impede  the  fair  public  traffic  of  the  port : — 
Held,  al.-o,  that,  as  the  defendants'  railway  did 
so  impede  the  traffic,  the  plaintiffs  were  entitled 
to  an  injunction,  and  to  an  order  for  removal  of 
such  railway.     LoivtJury.  Curicen,  58  L.  T.  168. 

Navigable  Eiver — Obstruction — Injunction.] 

— The  (Aviii-r  of  a  wharf  on  a  iiavigalile  river 
drove  piles  into  the  bod  (if  the  river  liirainisliing 
by  tliree  feet  the  navigaVjle  breadth  of  the  river  : 
— Held,  that  an  injunction  '^hould  issue.  Att.- 
Gen.  V.  Terni,  L.  K.  'J  Ch,  423  ;  2il  L.  T.  TIG  ;  2 
Asp.  M.  C.  2iy— C.  A. 

Eight  to  Navigate — Private  Fishery.] — A  ship- 
owner i.->  entitled  to  use  a  navigable  liver  for  the 
jiurposes  of  navigation,  althougii  in  so  doing  he 
may  interfere  with  a  private  riglit  of  fishery, 
providing  he  docs  not  act  wantoidy  or  maliciously. 
Anon.,  1  Camp.  517,  n. 

Damage  to  or  by  Craft  alongside  Wharf.] — 

Soe  Dultoa  v.  Lruton,  ante.  ci>i.  i\'M\. 

Eights  of  Wharfinger  over  the  adjacent  Bed  of 
the  Eiver.] — See  Maiiii  v.  Metropolitan  Hoard  of 
Worh.-i.  W  \.  K.  m\S ;  33  L.  .1..  C1i.  377  ;  10  Jur. 
f.N.S.)  WWW  ;   10  L.  T.  66  ;   12  W,  11.  61!». 

Damage  to  Ship  through  inefficiency  of  Tug — 

Stranding.] — See  Tla'  llntata,  infra,  col,  8'J6. 
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1.  Poiis. 

a.  Generally,  882. 

b.  Tcflls  and  Dues,  883. 


2.  Piers.  Harbours  and  Lighthouses. 

a.  Piers,  886. 

b.  Injury  to  Piers,  889. 

c.  Obstruction  to  Harbours,  890. 

d.  Tolls,  Dues  and  Metages,  896. 

3.  Bochs. 

a.  Reparation  and  Regulation,  903. 

b.  Tolls  and  Dues,  906. 

c.  Liability  of  Dock  Companies,  908. 

d.  Duties  of  Dockmasters  and  others,  SI 3. 


1.  Ports. 
a.    Generally. 

Creation.] — A  port  may  be  created  in  modern 
times,  with  a  right  to  receive  a  port  duty  from  all 
who  come  within  its  limits.  Jenkins  v.  Harvey, 
1  Gale,  23 :  5  Tyr.  326  ;  1  C.  M.  &  E.  877  ;  5 
L,  J.,  Ex.  17. 

The  cro^-n  is  entitled,  except  w^here  vested 
rights  would  be  interfered  with,  to  create  a  port 
for  the  landing  of  goods,  and  to  assign  its  limits, 
though  the  soil  is  in  a  subject ;  and  such  creation 
is  a  good  consideration  for  the  receipt  of  petty 
customs  and  port  dues  throughout  the  port  so 
assigned.  And  such  petty  customs  and  port  dues 
might  in  ancient  times  be  granted  away  by  the 
crown.  E.reter  Corporation  v.  Warren,  5  Q.  B. 
773  ;  D.  &  M.  524  ;  8  Jur.  441. 

The  owners  in  fee  of  the  manor  of  "Whitstable, 
in  an  action  for  anchorage  dues,  claimed  in  re- 
spect of  a  vessel  casting  anchor  on  a  certain 
anchorage-ground  situate  within  the  sea  below 
low-water  mark,  adduced  evidence  that  the  tolls 
had  been  taken  from  time  immemorial  ;  that 
they  kept  buoys,  beacons  and  lights  to  mark  the 
bounds  between  the  oyster  beds  and  the  anchor- 
age ground  ;  that  Whitstable,  before  and  since 
the  time  of  legal  memory,  had  been  mentioned 
in  official  documents  as  a  port  ;  and  that  in 
ancient  times  there  was  a  place  within  the  manor 
for  the  unlading  of  merchandise  : — Held,  that 
the  anchorage  dues  had  a  legal  origin,  the 
existence  of  a  port  being  established.  However 
commodious  a  place  may  be  for  vessels,  it  will 
not  therefore  become  a  port,  the  establishment 
of  which  must  be  by  authority  of  the  crown  ;  but 
evidence  of  traffic  in  respect  of  tolls  of  merchan- 
dise being  taken,  of  a  place  being  mentioned  as 
a  port  in  ca.v\j  documents,  and  of  natural  con- 
figuration favourable  to  the  formation  of  a  port, 
justify  an  inference  of  fact  that  a  port  did  exist. 
Foreman  V.  Whitstahle  (^Free  Fisltrr.s).  L.  R.  4 
H.  D.  266  ;  21  L.  T.  804  ;   18  W.  R.  104t;. 

Limits  of  Ports.] — The  powers  of  the  board  o£ 
trade  umkr  16  i!c  17  Vict.  c.  107  (Customs  C'on- 
solidatiun  Act,  1S53).  and  25  &  26  Vict.  c.  69,  s.  17 
(The  Harbours  Transfer  Act,  1862).  to  appoint; 
ports  and  declare  the  limits,  arc  not  liniitetl  to 
revenue  pur{)oses  oidy  ;  nor  are  such  poweis con- 
fined to  jiorts  in  their  merely  geographical  sense. 
yirhohoH  V.  Williams.  40  L.  .J.,  M.  C.  159  :  L.  R. 
6  y.  B.632  ;  24  L.  T.  875  ;  1'.)  W.  R,  973  ;  1  Asp. 
M.  C.  67. 

Where,  therefore,  by  an  order  of  the  board  o£ 
trade,  the  limits  of  tlie  port  of  Hull  were  extended 
and  defined,  and  the  sea  between  Flamboiough 
Head  and  Spuiii  Point  was  placed  within  them,  i 
and  persons  were  prohibited  from  taking  ballast 
or  shingle  from  certain  parts  of  the  shore  so 
extended  as  the  port  of  Hull: — Held,  that  a 
person   so   taking  ballast  or  shingle  from  such 
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parts  -was  sr'ailtv  of  an  offe  ice  ^Yithin  'A  Geo.  3, 
c.  159,  s.  14.     Ih. 

By-laws— Speed  of  Ships— Thames.]— Under 
7  &  8  Geo.  4.  c.  Ixxv.  s.  57,  the  lord  mayor  and 
aldermen  had  power  to  regulate  the  speed  of 
steamships  in  the  Thames.  Tisdell  v.  Comlje,'^ 
N.  &  P.  29  ;  7  A.  &  E.  7SS  ;  1  W.  W.  &  H.  5  ;  7 
L.  J.,  M.  C.  48  ;  2  Jur.  32. 

By-law — Dealing  in  Marine  Stores.]— A  by- 
law under  a  local  harbour  act,  which  incorporated 
the  10  Vict.  c.  27,  declared  that  no  person  should 
deal  in  marine  stores  in  or  about  the  docks  with- 
out first  obtaining  permission  of  the  dock  com- 
pany. An  engineer  of  a  steamer  in  dock  sold  to 
C.  some  old  iron  bars  and  worn-out  fittings  within 
the  dock  without  such  permission  : — Held,  that 
the  by-law  was  ultra  vires  and  unreasonable, 
being  "in  restraint  of  trade.  Chamherlain  v.  Con- 
ivay,  53  J.  P.  214. 

Water  Bailiff- Thames.]— As  to  the  right  of 
the  conservators  of  the  Thames  to  appoint,  see 
Turnidge  v.  Shaiv,  3  EL  &  El.  588  :  30  L.  J.,  M.  C. 
113  ;  7  Jur.  (n.s.)  755  ;    3  L.  T.  147  ;    9  W.  R. 

".81. 

By-laws  of  Bock  Companies.]  —  Sec  infra, 
3.  Docks. 

Thames  "Watermen's  Acts,] — See  ante,  cols. 
139,  835. 

b.  Tolls  and  Dues. 

Nature  of.] — A  port  duty  ex  vi  termini  implies 
a  consideration  for  it.  Jenkins  v.  Harvey,  1  Gale, 
23  ;  5  Tyr.  326  ;  1  C.  M.  &  R.  877  ;  5  L.  J.,  Ex. 
17. 

Xyne — "Coals  exported  from  the  Port"  — 
What  are.]— By  the  Tyne  Coal  Dues  Act,  1872 
(35  Vict.  c.  xiii.),  the  old  coal  dues  are  abolished, 
and  the  commissioners  are  empowered  to  levy 
dues,  one  penny  per  ton  on  '•  coals  exported  from 
the  port"  : — Held,  that,  in  the  absence  of  any- 
thing in  the  act  to  the  contrary,  "exported  from 
the  port  "  must  be  taken  to  be  used  in  its  ordinary 
meaning  of  "carried  out  of  the  port";  and 
therefore  included  coals  taken  out  of  the  port  in 
a  steamer  to  be  consumed  on  board  during  a  distant 
voyage.  MnUer  v.  Bahlirin.  43  L.  .J.,  Q.  B.  164  ; 
I,.  E^  9  Q.  B.  457  ;  30  L.  T.  864  ;  22  W.  E.  909  : 
2  Asp.  M.  C.  204.  See  Sh>chton  and,  Bdvlington 
Eij.  y.  Ban-eft,  11  CI.  &  F.  590— H.  L.  (E.)  S.  C, 
S  Scott,  (y.i:.)  641  ;  7  Man.  tic  G.  870— Ex.  Clr. 

Liverpool— Vessels  Trading  Inwards,  or  in 
Ballast  and  Trading  Outwards.]— An  act  pro- 
vided that  a  vessel  trading  inwards  to  the  port 
of  Liverpool  should  pay  dock  rates,  according  to 
a  fixed  scale,  proportioned  to  the  distance  of  the 
port  from  which  she  was  trading,  and  that  a 
vessel  arriving  in  ballast,  but  trading  outwards, 
should  pay  in  proportion  to  the  distance  of  the 
port  to  which  she  was  trading.  A  vessel  that 
had  discharged  her  cargo  at  a  port  in  England 
and  taken  on  board  ballast,  being  about  to  sail  to 
Liverpool  for  the  purpose  of  loading  a  cargo  for 
the  West  Indies,  tooli  on  board  a  bale  of  cotton 
and  a  few  other  articles  admittedly  in  order  that 
she  might  pay  dock  rates  as  a  vessel  trading 
inwards  from  the  port  where  she  took  on  board 
6uch  articles,  and  not  as  a  vessel  arriving  in  ballast : 
— Held,  that  she  was  a  vessel  arriving  in  ballast 
wiilun  tlie  meaning  of  the  act.     JJe  Garteig  v. 


Mevscy   Docks  and   Uarhovr   BiUird,   37    L.  T. 
411. 

Hull  —  Return  or  Double  Voyage.] — Under 
a  clause  in  an  act  exempting  ships  "from  the 
payment  of  the  same  port  or  toll  duties  more 
than  once  for  the  same  voyage  out  and  home, 
notwithstanding  such  ship  or  vessel  might  go 
out  and  return  with  a  loading  of  goods  or  mer- 
chandise" : — Held,  that  a  vessel  having  cleared 
out  of  port  at  Hull,  with  a  cargo  of  goods  for 
Mogadore,  on  the  coast  of  Africa,  which  she  dis- 
charged, and  then  took  in  another  cargo  for 
London,  discharged  the  same  at  London,  and 
took  in  a  cargo  for  Hitll.  with  which  she  arrived 
there,  constituted  two  distinct  voyages,  and  di<l 
not  fall  within  the  exemption.  Kinr/nfoN-ujion- 
Hull  Doclt  Co.  V.  Huntinrjton,  2  Chit.' 597. 

London — Grain  for  Sale  —  Import  Duties.] — 
Grain  brought  into  the  port  of  Lond(_m  for  the 
purpose  of  being  dealt  with,  and  which  is  actually 
dealt  with,  in  such  a  manner  as  to  change  its 
character  and  name  in  a  commercial  sense,  and 
which  after  being  so  changed  is  then  sold,  is  not 
"  grain  brought  into  the  port  of  London  for  sale" 
within  the  meaning  of  s.  4  of  the  Metage  on 
Grain  (Port  of  Loudon)  Act,  1872,  and  is  not 
liable  to  the  dutv  therebv  imposed.  Cotton  v. 
Vo/jan,  65  L.  ,J.,  Q.  B.  486:  [;S9(i]  A.  C.  457; 
74 'L.  T.  591  ;  61  J.  P.  36— H.  L.  (E.)  Affirmitig 
14  R.  763  ;  44  W.  E.  55— C.  A. 

Docks — Charge  for  watching  Goods.] — A  local 
dock  act  enacted  that  the  master  of  a  vessel  or 
owner  of  cargo  may  cause  the  cargo  to  be 
deposited  in  a  transit  shed  and  that  the  goods 
should  be  removable  from  such  shed  by  the  same 
process  in  all  respects  as  if  the  cargo  was  still  on 
board  : — Held,  that  the  porter  watching  the  shed 
could  sue  the  owners  of  goods  for  watching  the 
gooils  while  there.  Bouoqjhrey  v.  Ujughtor.,  55 
J.  P.  729. 

Eamsgate  Harbour  Dues— 22  Geo.  2,  c.  40.] — 

Ships  passing  Eamsgate  at  such  a  distance  a.-j  not 
to  be  likely  to  receive  aid  from  Eamsgate  do  not 
pay  dues  under  22  Geo.  2,  c.  40.  Pole  v.  Jonson, 
W.  P.l.  764.  See  also  Matron  (or  Batsori)  v.  Scobel, 
4  Burr.  2258. 

Sunderland— Primage.] — A  charter  of  James  2 
granted  and  confirmed  to  the  corporation  of  the 
master,  pilots  and  seamen  of  Newcastle-upon- 
Tyne,  that  all  persons,  as  well  subjects  as 
strangers  born,  being  owners  of  any  goods, 
brought  in  any  ship  from  beyond  the  seas  into 
the  river  Tyne,  or  any  member  or  creek  belong- 
ing to  the  port  of  Xewcastle-upon-Tyne,  shall 
from  time  to  time,  as  often  as  such  goods  shall  be 
brought  in,  pay  an  ancient  duty  lawfully,  usually 
and  accustomably  paid  to  the  corporation,  called 
primage  ;  that  is  to  say,  2d.  for  every  tun  of 
wine  and  all  other  goods,  rated  by  the  tun 
(fish  killed  and  brought  in  by  Englishmen  only 
excepted),  and  3^.  for  every  last  of  flax,  and  all 
other  goods  rated  by  the  last,  in  manner  follow- 
ing :  that  is  to  say,  aliens  and  strangers-born,  and 
all  other  such  person  or  persons  who  with  ships 
or  vessels  shall  arrive  within  the  port,  or  in  anj' 
of  the  creeks  or  members,  and  not  belonging  to 
the  same,  before  they  depart  with  their  ships  or 
vessels  from  the  port,  or  from  the  creeks,  shall 
pay  the  duties  for  and  in  the  name  of  primage  ; 
and  every  free  merchant,  and  every  other  inhabi- 
tant of  Newcastle,  arriving  with  their  ships  or 
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vessels  -u-ithin  the  river  of  Tyne.  shall  pay  the 
duties,  within  ten  days  after  the  landing  of  the 
goods,  upon  lawful  demand.  The  defendants 
were  natives  and  merchants  of  Sunderland, 
which  was  a  creek  or  member  of  the  port  of 
Newcastle-upon-Tyne.  They  brought  their  own 
goods  from  sea  in  their  own  ships,  into  Sunder- 
land, and  refused  to  pay  the  primage  on  such 
goods  claimed  by  the  corporation,  who  thereupon 
brought  an  action  to  recover  it.  On  the  trial  the 
corporation  put  in  the  charter,  and  gave  evidence 
of  ancient  and  modern  usage,  that  all  persons, 
including  those  resident  in  Sundeiland.  and  who 
being  owners  of  goods  brought  them  into  Sun- 
derland in  ships  from  beyond  sea,  had  paid 
primage  : — Held,  that  the  corporation  was  not 
precluded  by  the  charter  from  claiming  primage 
in  respect  of  goods  imported  into  Sunderland  by 
Sunderland  merchants  ;  that  the  charter  was  not 
incompatible  with  such  claim,  and  that  evidence 
of  usage  was  admissible  in  support  of  it.  Urad- 
ley  V.  Ncwcastle-npiyn-T)i lie  {Mader.  Pilots  and 
Seamen').  2  El.  k  Bl.  427:  23  L.  J..  Q.  B.  35  ;  18 
Jur.  240  ;  1  W.  R.  394— Ex.  Ch. 

Newcastle— Primage— "  Owner."] — Under  the 
same  charter: — Held,  also,  that  a  person  who 
gratuitously  landed,  entered  and  warehoused 
goods  for  the  owners,  who  resided  iu  London, 
was  an  owner  within  the  meaning  of  the  charter^ 
and  liable  to  the  dues.  yctccastle-yjyon-Tijne 
(MuHtcv,  PiliitH  arid  Seamen)  v.  Haiinnond,  4 
Ex.  285  ;  18  L.  J.,  Ex.  417. 

Hull— Meaning  of  "Port  "— Goole.]— The  14 
Geo.  3,  c.  5(;,  s.  42.  which  gives  the  Hull  Dock 
Company  a  tonnage  on  ships  coming  into  or 
going  out  of  the  harbour  of  Kingston-upon-HuU 


some  service  or  aid  to  navigation  was  rendered 
by  the  owner  of  the  soil  who  claimed  the  anchor- 
age due.  Gann  v.  Whitstahle  (^Frce  Fialters) 
11  H.  L.  Cas.  192  ;  20  C.  B.  (n.s.)  1  ;  35  L.  J , 
C.  P.  29  ;  12  L.  T.  150  ;  13  W.  R.  589.  See  also 
Foreman  v.  Whitatahle  Free  Fhherts  supra. 

Evidence  of  mere  immemorial  usage  will  not 
sustain  such  a  claim.     Ih. 

A  liability  to  make  compensation  for  actual 
injury  done  to  the  oyster  beds  by  anchoring,  is 
not  to  be  confounded  with  a  liability  to  toirfor 
casting  anchor  in  the  soil  itself.     ll. 

Goods  Distrainable  for  Port  Dues.] — Anchor 
and  sails  of  a  ship  carrying  coals  from  Newcastle 
and  all  the  master's  goods  are  distrainable  for 
port  dues  ;  not  only  the  coals  in  respect  of  which 
the  dues  arise.  \lnkcsto7ic  v.  Ehdan.  1  Salk 
248. 


2.  Piers,  Harbours  and  Lighthouses. 

a.   Piers. 

Calling  in.]  —  Steam  vessels  plying  between 
the  river  Itchen,  at  Southampton,' and  the  Isle 
of  Wight,  are  bound,  under  the  Southampton 
Local  Pier  Act,  to  call  at  the  royal  pier  at 
Southampton  when  requested  by  five  passengers 
to  do  so.  Farrand  v.  Coovpr,\2  C.  B.  (N  S ") 
283. 

Eight  to  use.] — The  plaintiff  was  the  owner 
of  the  soil  forming  the  bed  of  a  navigable  lake 
and  also  of  a  pier  which  had  been  thereon 
erected  wrongfully  by  a  third  i)erson.  The 
defendants,  in  common  with  the  public,  had  the 
right    of    navigating  the    lake,   and    were  the 


and  the  comiianv's  basin  or  docLs  within  the  port  I  lessees,  from  the  person  who  erected  the  pier,  of 
of  Kingston-upon-Hull,  or  unloading  or  lading!*!'^  ^^}^^  adjoining  that  part  of  the  lake  where 


any  of  their  cargo  within  the  port,  must  be  con 
stiucfl  as  using  the  term  port  iu  the  popular 
.sense,  and  not  as  extending  the  burden  of  dock 
<Juties  to  places  which,  in  point  of  local  descrij 


the  pier  was  erected,  and  therefore  had  a  right 
to  embark  and  disembark,  at  the  land  leased  by 
them,  passengers  using  tlie  defendants'  boats  on 
the    lake.     The    pier   was    maintained    by  the 


tion,  are  without  the  port  of  Hull,  as  Goole,  on  |  P^i"tiff,  and   from  its  position   prevented   the 


the  river  Ouse.     KUiij-tton-vpou-Ilull  Dock  Co.y. 
Jininnr,  2  B.  A:  Ad.  43. 

Evidence  of  Title.]— Where  a  party  suing  for 
port  duties,  as  owner  of  a  port,  gave  no  other 


lefendants  from  getting  with  tiieir  boats  to 
the  land  leased  by  them  when  landing  and 
taking  on  board  passengers : — Held,  that  the 
defendants  were  justified  in  causing  passengers 
to  pass  and  repass  over  the  pier  lietwecn  their 


evidence  of  title  than  the  continual  enjoyment  I  boats  and  the  land  leased  by  them.     Marnhall 


of  a  duty  which  the  jury  found  to  be  uniea.son 
able  in  amount  :— Held,  that  he  could  not  have 
a  verdict  for  a  less  amount  fouiul  by  the  jury 
to  be  reasonable.  Brune  v.  Thompxoti,  4  (j.  B 
543  :  2  (J.  ic  D.  110  ;  12  L.  J.,  Q.  B.  251. 

Keeping  up  a  cajjstan  and  rnjie  in  a  cove  to 
assist  boats  in  landing,  and  without  which  they 
could  not  safely  land  in  bad  weather,  is  a  good 
consideration  for  a  rea.sonable  toll  on  all  boats 
frequenting   the   cove,   whether   they   used    the 


Tlllenwater  Steam  i\'ai-u/atio?i  Co.,  41  L.  J., 
Q.  B.  41  ;  L.  R.  7  Q.  B.  ICC  ;  25  L.  T.  793  ; 
20  W.  R.  144. 

The  city  of  London  b^''  licence  granted  a  com- 
jiany  permission  to  form  a  floating  pier  on  the 
Thames,  such  pier  to  remain  during  pleasure, 
and  to  take  tolls  on  .all  p.assengers  landed  at  the 
pier.  Umler  the  i)oweis  conferred  upon  them 
by  the  Thames  Emhaidcment  Act,  18G2,  the 
board  of  works  took  tlie  floating  pier  from  the 


capstan  or  not  ;  and  the  custom  to  e.xact  the  toll ,  company,  and  agreed  to  pay  them  a  certain  sum 
i.s  good,  nit liougli  the  party  claiming  it  is  neither  I  and  to   construct  a  new   landing-stage   in   lieu 


owner  of  the  cove  nor  lord  of  the  manor,  nor 
were  liis  predecessors  shewn  to  have  been  such  ; 
but  he  and  they  had  always  been  owners  of  the 
spot  on  which  the  capstan  stood,  and  of  an  estate 
in  the  neighbourhood.  Falmouth  QFarl)  v. 
Gcoiv/e,  5  Ring.  28(5 ;  2  M.  &  P.  457  :  7  L  J 
(o.S.)  C.  P.  40 ;  30  R.  R.  597. 

Whitstable — Anchorage  Dues.] — A  ri!,'ht  to 
anrh(  rage  (lu<,-s  cannot  exi~t  merely  in  respect  of 
the  use  of  the  soil  ;  it  must  be  founded  on  jiroof 
that    the  soil  of    the   claimant   was  originally 


of  the  old  pier,  and  to  appropriate  it  in  per- 
petuity to  the  benefit  of  tiie  company.  The 
Thames  Embaidimeiit  Act,  18(i8,  purported  to 
give  validity  to  this  agreement.  On  a  bill  by 
the  conservators  of  the  Thames  (in  whom  ail 
the  estate  of  the  city  of  Lomlon  in  the  bed.  soil 
and  shores  of  the  river  had  become  vested  by 
the  Thames  Conservancy  Act,  1857)  to  restrain 
the  company  from  continuing  in  possession  of 
the  landing-stage  constructed  in  lieu  of  the  old 
pier: — Held,  tliat  the  company  was  entiilcd  to 
tiie  use  of  the  pier  oidy  on  sufferance,  and  at 


wit  Inn  tiie  precincts  of  a  port  or  harbour,  or  that  I  the  pleasure  of  the  con.servators  of  the  Tha 
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that  the  board  of  works  had  no  power  to  con- 
vert the  licence  at  pleasure  into  an  irrevocable 
licence  ;  and  that  the  act  which  purported  to 
give  a  validity  to  the  agreement  between  the 
company  and  the  board  of  works  did  not  affect 
the  rights  of  the  conservators  of  the  Thames. 
Tha}ncs  Conservancy  v.  S.  E.  Ry.,  2i  L.  T. 
246  ;  1  Asp.  M.  C.  3. 


Kemedy  in  respect  of.] — Held,  also,  that  their 
proper  remedy  was  by  bill  in  equity,  and  not  by 
ejectment.    lb. 

Eight  to  erect.] — By  an  act  passed  in  31 
Hen.  8,  the  corporation  of  the  city  of  Exeter 
was  empowered  to  pluck  down,  dig,  break  and 
cast  ixp  all  and  all  manner  of  weirs,  rocks,  sands, 
gravel,  and  other  lets  and  nuisances  in  the  river 
Exe  between  the  city  of  Exeter  and  the  high 
sea,  and  further  to  do  and  make  all  other  things 
requisite  and  necessary  whereby  ships,  ifeo., 
might  have  their  sure  course  and  recourse  in  the 
said  river  to  and  from  the  city  of  Exeter,  com- 
pensatmg  the  owners  of  the  soil  where  such  works 
should  be  made  for  injury  done  to  the  soil : — 
Held,  that  this  act  did  not  give  the  corporation 
any  right  to  institute  a  sirit  to  restrain  the 
erection  of  a  pier  in  the  river,  but  only  a  right 
to  abate  nuisances  on  giving  compensation. 
Exctrr  Corporation  v.  Bcron  (^Earl),  L.  Iv.  10 
Eq.  232  ;  23  L.  T.  382  ;  18  W.  R.  879. 

Held,  also,  that  the  pier  did  not  interfere  with 
or  affect  auj  property  or  privilege  belonging  to 
the  corporation  within  the  General  Pier  and 
Harbour  Act,  1861,  s.  14,  and  consequently  that 
the  consent  of  the  corporation  was  not  required 
for  the  erection  of  the  pier.     lb. 

The  right  or  privilege  referred  to  in  the 
General  Pier  and  Harbour  Act,  1861,  s.  14,  means 
a  profitable  right  or  privilege,  one  that  confers  a 
tangible  benefit  on  the  jjerson  or  corporation 
possessing  it,  and  not  a  mere  right  to  abate  a 
nuisance  on  giving  compensation,  like  that  which 
the  corporation  of  Exeter  possessed  under  31 
Hen.  8.     lb. 

Operation  of  Provisional  Orders.] — In  persu- 
ance  of  a  provisional  order  made  by  the  board 
of  trade  under  the  General  Piers  and  Harbours 
Act,  1861  (24  &  2.5  Vict.  c.  4.5),  duly  confirmed 
by  an  act  passed  in  1874  (37  &  38  Vict.  c.  clxxxv.), 
the  plaintiffs  constructed  a  pier,  commencing  at 
the  end  of  a  narrow  street,  and  by  so  doing  pre- 
vented the  public  from  getting  to  the  sea  shore 
from  the  end  of  the  street  without  passing  over 
a  portion  of  the  pier,  for  which  they  were  obliged 
to  pay  a  toll.  Neither  the  provisional  order  nor 
the  special  act  contained  a  reference  to  any 
right  of  way.  The  defendants  contended  that 
the  public  had  a  prescriptive  right  of  way  from 
the  street  to  the  shore,  which  miist  be  taken  away 
by  express  words,  and  that,  at  any  rate,  it  was 
saved  imder  ss.  11  and  14  of  24  &  25  Vict.  c.  45. 
They  therefore  threatened  to  pull  down  certain 
gates  put  up  at  the  end  of  the  pier  by  the 
plaintiffs,  who  then  brought  this  action  for  an 
injunction  to  restrain  them  from  doing  so  : — 
Held,  that,  as  the  pier  was  built  in  accordance 
with  statutory  provisions,  and  as  its  existence 
was  physically  inconsistent  with  the  alleged 
right  of  way,  the  right  of  way  was  abolished  by 
necessary  implication,  and  that  the  reservations 
contained  in  the  11th  and  14th  sections  of  24  &  25 
Vict.  c.  45  did  not  apply,  as  they  were  incon- 
Bistent  with  the  powers  contained  in  the  subse- 


quent special  act.  Yarmonth  Corporation  v. 
i'<i,iimon.s;  47  L.  J.,  Ch.  792  ;  10  Ch.  D.  518  ;  38 
L.  T.  8S1  ;  26  W.  R.  802. 

User  by  Railway  Company — Special  Contract 
— Statutory  Tolls,] — The  proprietor  of  a  pier 
erected  under  the  powers  of  an  act  of  parliament, 
which  were  to  be  exercised  during  a  certain 
limited  period,  was  authoi'ised  by  the  act  to 
demand  certain  specified  tolls,  for  the  use  of 
the  pier  when  completed.  By  an  agreement 
between  him  and  a  railway  company,  he  agreed 
to  complete  his  pier  at  a  considerably  earlier 
time  than  he  was  bound  to  do  by  the  act,  and 
the  company  agreed  to  complete  a  branch  rail- 
way to  the  pier  by  the  same  time ;  but  the 
agreement  contained  no  stipulations  as  to  open- 
ing the  pier  or  railway,  or  as  to  the  terms  on 
which  the  Y)ier  was  to  be  used.  The  owner  of 
the  pier  completed  it  accordingly,  but  refused  to 
permit  the  railway  company  to  use  it,  except 
upon  terms  to  which  the  company  declined  to 
accede.  The  court  refused  to  grant  on  motion 
an  injunction  restraining  the  owner  of  the  pier 
from  obstructing  the  use  of  it  by  the  company 
at  the  statutory  tolls.  Furness  Ry.  v.  Smith. 
1  De  G.  &  Sm.  299. 

Londonderry  —  Validity  of  Regulations  for 
Boats.]  —  Harbour  commissioners  were  em- 
powered by  statute  to  make  by-laws  for  regu- 
lating and  fixing  the  conduct  and  hire  or  fare  of 
all  boats  or  ferry-boats  plying  in  the  harbour, 
and  for  regulating  the  condrrct  of  boatmen, 
ferrymen,  and  others  plying  in  the  harbour  : — 
Held,  that  a  by-law,  requiring  the  owners  of 
boats  carrying  passengers  within  the  jiort  to 
take  out  an  annual  licence  from  the  commis- 
sioners under  a  penalty  was  ultra  vires.  Londcn- 
derry  Iliiriour  Commissioners  v.  Londonderry 
Bridge  Commissioners,  [1894]  2  Ir.  R.  384. 

Pier  built  on  Waste  of  Manor — Railway  to 
Pier — User,] — An  ancient  pier  and  quay  built  by 
the  lord  of  a  manor  is  made  the  subject  of  a  deed 
of  tnrst,  to  which  the  lord  for  the  time  being 
is  a  party,  and  subseqirently  is  from  time  to 
time  regulated  by  statutes,  local,  but  so  far 
public,  by  which  certain  dues  are  imposed.  In 
the  deed,  and  in  the  statutes,  there  are  recitals 
that  the  pier  and  quay  are  built  on  waste  ground 
of  the  manor.  An  act  is  obtained  to  make  a 
railway  on  the  pier  coining  from  a  distant  range 
of  hills  containing  iron  ore,  which  is  intende<l  to 
be  shipped  from  the  pier,  and  the  tenant  for  life 
and  devisees  in  trust  of  the  last  lord  assent  to 
such  act.  The  railway  company,  having  failed 
to  obtain  a  lease  of  the  pier,  purchase  land  of 
the  devisees  down  to  the  foot  of  the  pier,  and 
then,  without  notice  to  them  or  any  other  pro- 
ceedings taken  as  to  compensation  or  otherwise, 
enter  on  the  pier,  and  are  proceeding  to  make  a 
railway  thereon.  A  bill  is  tiled,  and  an  injunc- 
tion moved  for  to  restrain  such  works  : — Hekl, 
first,  that  the  pier  was  built  upon  waste  ground 
of  the  manor  ;  secondly,  that  nothing  had  been 
done  to  divest  the  rights  of  the  lord,  and  tliat 
his  devisees  were  owners  of  the  soil ;  thirdly, 
that  it  was  not  a  highway,  and  that,  as  between 
the  lord  and  the  company,  they  woukl  be  liable 
to  an  action  for  trespass  if  they  interfered  with 
the  use  of  the  pier,  which  their  works,  if  prose- 
cuted, it  clearly  appeared  would  do.  Injunction 
granted  to  restrain  the  company  from  entering 
without  taking  the  necessary  legal  steps  by 
notices,  and  making  compensation,  but  refused 
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to  restrain  the  laying  dos\-n  rails  in  a  particular 
manner,  there  being  nothing  to  shew  that  they 
inteniled  to  proceeil  irregularly.  Thompson  v. 
Went  SomergPt  Mincrnl  Ihj..  5  W.  K.  296. 

Liability  for  Negligence  causing  Injury  to 
Boat.] — The  defendant,  under  a  local  act,  con- 
structed a  pier  and  a  landing-stage.  The  pier 
was  a  solid  structure,  which  did  not  extend  to 
low-water  mark,  but  the  landing-stage  floated 
on  the  river,  and  was  moored  below  low-water 
mark  by  anchors  li.xed  in  the  bed  of  the  river. 
a  bridge  being  made  to  connect  the  landing- 
stage  with  the  pier.  Part  of  this  landing-stage 
was  beyond  the  limits  marked  on  the  deposited 
])lans,  but  it.  with  its  mooring  anchors,  received 
the  approval  of  the  admiialty.  One  of  the 
mooring  anchoi-s  to  which  the  floating  stage 
was  attached  was  insufficiently  buoyed  to  indi- 
cate its  position  under  the  water,  and  thereby 
injured  a  boat,  whicli.  whilst  lawfully  navigating 
the  river,  and  witliDUt  any  negligence  of  the 
owner  of  the  boat,  struck  against  such  anchor : 
— Held,  in  an  action  for  the  injury  to  the  boat, 
that  the  landing-stage  anil  works  were  authorised 
by  the  act ;  but  that  there  was  a  cause  of  action 
against  the  defendant  for  negligence  in  insuffi- 
ciently buoying  the  anchor,  which  caused  the 
injury  to  the  boat.  JolHtl'i;  v.  WdUaxrij  Loral 
Board,  43  L.  J.,  C.  P.  41  ;  L.  R.  9  C.  P.  G2  ; 
29  L.  T.  582  ;  2  Asp.  M.  C.  140. 

b.  Injury  to  Piers. 

By  Stress  of  Weather.^  —  By  the  Harbours, 
Dorks  and  Piers  Act.  Is4'7  (lOVicr.  c.  27).  the 
owner  of  every  vessel  or  float  of  timber  shall  be 
answerable  to  the  undertakers  for  any  damage 
<loiie  by  siicli  vessel  or  float  of  tindjer,  or  by  any 
j^erson  employeil  about  the  same,  to  the  harbour, 
dock  or  pier,  or  the  quays  or  works  connecteil 
therewith  :  ar.d  the  master  or  person  having  the 
cliargc  of  such  vessel  or  float  of  timber,  thiough 
whose  wilful  act  or  negligence  an3'  such  damage 
is  done,  shall  also  be  liable  to  make  good  tlic 
same.  Tiiere  is  a  ])roviso  tliat  nothing  therein 
contained  sliall  extend  to  imjjose  any  liabilitj- 
ujion  the  owner,  wliere  the  vessel  is,  at  the  time 
when  the  damage  is  caused,  in  charge  of  a  com- 
pulsory pilot-:— Held,  tliat.  in  a  case  wliere  the 
damage  to  tlie  jiier  ha<l  been  occasioned  by  a 
vessel,  through  tlie  violence  of  tlie  winds  and 
waves,  at  a  time  when  tlie  master  and  crew  had 
b(;oii  compelled  to  escape  from  the  vessel,  and 
lia<l.  consequently,  no  control  whatever  over  it, 
the  owners  were  not  liable.  M'rar  River  Com- 
iii'ms'ionerit  v.  Ai/tiitixon.  47  L.  J..  Q.  15.  193; 
2  App.  Cas.  743  ;  .•(7  L.  T.  o4:}  ;  2(j  W.  K.  217  ; 
:5  Asp.  M.  C.  .->21— H.  L. 

A  liability  imposed  by  statute  is  subject,  no 
less  than  a  liability  at  common  law,  to  the 
exception  that,  in  tlie  absence  of  express  words, 
no  duty  is  imposerl  upon  a  person  to  make  good 
a  lo.ss  or  damage  occasioned,  williout  liis  default, 
by  causes  wliich  luiman  agency  is  powerless  to 
control.     lb. 

Under  the  Harbours.  Docks  and  Piers  Clauses 
Act,  LS47  (10  Vict.  c.  27).  s.  74,  the  owner  of  a 
vessel  doing  flamage  to  tlie  jjicrs  or  works  of  a 
harbour  is  liable  to  make  good  tlie  damage, 
although  the  accident  is  the  result  of  inevitaijle 
accident  from  stress  of  weather,  without  any 
(If'fault  of  those  in  charge.  Dennin  v.  Torvll. 
42  L.  J..  M.  C.  .S3  ;  L.  H.  8  Q.  B.  10  :  27  L.  T. 
482  ;  21  \\.  l\.  170 ;  2  Asp.  M.  C.  402. 


The  owners  of  a  pier,  who  are  undertakers 
within  the  meaning  of  the  Harbotxrs,  Docks  and 
Piers  Clauses  Act,  1847.  acquire,  under  s.  74,  a 
maritime  lien  in  respect  of  any  damage  done  to 
their  pier  by  a  ship,  and  may  proceed  in  rem  to 
recover  that  damage  in  the  court  of  admiralty, 
and  the  shipowners  are  debarred,  by  s.  74,  from 
setting  up  the  defence  of  inevitable  accident. 
The  Merle,  31  L.  T.  447  ;  2  Asp.  M.  C.  402. 

See  liomney  Mursli  (^Lorda,  Bailiffs  and 
Jurats)  V.  Trinitij  Ilouse.  Corporation,  41  L.  J., 
Ex.  106  :  L.  R.  7'Ex.  247— Ex.  Ch. 

Who  may  Recover  for  Damage  caused  to  Pier.] 

— When  a  limited  company,  didy  constituted  by 
a  provisional  order  made  under  the  General  Pier's 
and  Harbours  Act,  1861  and  1862.  as  the  under- 
takers of  a  pier  within  the  meaning  of  the 
Harbours,  Docks  and  Piers  Clauses  Act,  1847,  is 
voluntarily  wound  up,  and  its  property  sold  by 
the  liquidator,  a  purchaser  of  the  pier  has  trans- 
ferred to  him  both  the  property  and  the  rights 
of  the  original  undertaker,  becomes  the  under- 
taker, within  the  meaning  of  the  last-mentioned 
act,  and  can  recover  against  a  ship  for  damage 
done  to  his  pier  by  that  ship.  The  Merle,  supra. 
But  see  Cases  supr.i. 

Damage  to  Pier  in  Foreign  Country.] — Tiie 
question  of  the  liability  of  a  shipowner,  pro- 
ceeded against  in  the  English  admiralty  court, 
for  an  injury  done  by  his  ship  to  a  pier,  pro- 
jecting into  the  sea,  but  attached  to  the  soil  of  n 
foreign  countiy,  is  governed  b^-  the  lex  loci,  and 
not  bv  Enslish  law.  The  M.  Mo.vham.  46 
L.  J.,  Adm.  17  :  1  P.  D.  107  ;  34  L.  T.  559  :  24 
W.  R.  650  ;  3  Asp.  M.  C.  191— C.  A. 

When  an  English  ship,  by  the  negligence  of 
her  master  and  crew,  ran  into  and  lUimaged  a 
pier  on  the  coast  of  Sjiaiii,  and  the  owners  of  the 
pier  proceeded  against  the  ship  for  the  damage 
in  the  admiralty  court,  and  the  sliipowner 
pleaded  that  by  the  law  of  Spain  a  shipowner 
was  not  responsible  for  the  damage  occasioned 
by  the  negligence  of  his  master  ami  crew  : — 
Held,  that  the  plea  was  a  good  defence  to  the 
action.     lb. 

c.  Obstruction  to  Harbours. 

See  also  ^XIW.  Wir.VUi-iNGElis,  supra,  col. 
879. 

Who  liable  —  Underwriters  —  Owner.  ] — The 
harbour-master  of  a  harbour  constructed  under  a 
private  act  incorporating  the  Harbours  Act,  1847 
(10  &  11  Vict.  c.  27),  having  incurred  expense  in 
removing  an  obstruction  caused  by  jiart  of  a 
wreck,  souglit  to  recover  it  from  the  owner  of 
theship  under  s.  56.  The  uiiderwriteis,  who  had 
paid  as  for  a  total  los-<,  were  joineil  with  the 
original  shipowner  as  di-fendants  : — Held,  that 
the  underwritins  did  not  by  sucli  payment 
become  the  owners  of  the  wreck  for  the  i)urpose 
of  liability  to  the  iiarboiir-master  under  this  sec- 
tion, and  tliat  the  original  shipowner  must  ))ear 
the  expense,  the  liability  having  attai'lu/d  to  him 
as  owner  at  the  time  of  the  haiipening  of  the 
casualtv.  Ijjtinton  (Earl)  v.  JVorinnii,  46  L.  J. 
Ex.  557  :  3t;  E.  T.  8:^*8  ;  25  W.  R.  656  ;  3  Asp. 
M.  C.  471— C.  A. 

Liability  of  Owner  of  Wreck,] — The  •'  D.,"  in 
consequence  of  the  soledefault  of  her  master  and 
crew,  had  sunk  in  the  Thames  and  had  become  a 
wreck,  obstructing  the  navigation  of  the  river 
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Her  mate  sent  a  message  to  the  harbour-master 
at  G.  to  iut'orm  him  of  the  accident,  who  said 
that  he  would  cause  the  wreck  to  be  lighted.  A 
few  hours  afterwards,  the  wreck  not  having  been 
lighted,  a  vessel,  without  any  default  on  the  i)art 
of  those  on  board  her,  came  into  collision  with 
the  wreck  and  sustained  damage.  An  action  of 
damage  having  been  instituted  on  behalf  of  the 
owner  of  the  damaged  vessel  against  the  owners 
of  the  "  D.,"  the  judge  at  the  trial  refused  to 
admit  the  evidence  shewing  that  the  mate  of  the 
"  D."  had  sent  a  message  to  the  harbour-master, 
and  that  the  latter  had  promised  to  light  the 
wreck: — Held,  that  the  evidence  was  wrongly 
rejected,  that  the  collision  had  not  been  caused 
by  the  negligence  of  the  owners  of  the  wreck, 
aiid  that  they  were  not  liable  for  the  damage 
done.  The  Douglas,  51  L.  J..  Adm.  89  ;  7  P.  D. 
1.51  :  -17  L.  T.  502  ;  5  Asp.  M.  C.  15— C.  A. 

Sect.  96  of  the  Dublin  Port  and  Docks  Act 
(32  &  33  Vict.  c.  c.)  enacts,  that  "  the  harbour- 
master or  dockmaster  may  remove  any  wreck  or 
other  obstruction  to  the  harboiir,  quays,  docks, 
or  other  approaches  to  the  same  ;  and  also  any 
floating  timber  which  impedes  tiie  navigation 
thereof  ;  and  the  expense  of  removing  any  such 
wreck,  obstruction  or  floating  timber,  shall  be 
repaid  by  the  owner  of  the  same,  and  the  harbour- 
master or  dockmaster  may  detain  such  wreck, 
obstruction  or  floating  timber  for  securing  the 
expenses,  and,  on  nonpayment  of  such  expenses 
on  demand,  may  sell  such  wreck,  obstruction  or 
floating  timber,  and  out  of  the  proceeds  of  such 
sale  pay  such  expenses,  rendering  the  surplus,  if 
any,  to  the  owner  on  demand  "  : — Held,  that  a 
personal  liability  is  not  thereby  imposed  on  the 
owner  in  respect  of  the  removal  of  a  vessel 
which  has  been  sunk  in  the  harbour  or  in  the 
approaches  to  the  harbour,  either  by  the  act  of 
Gotl,  or  through  the  negligence  of  a  person  not 
the  owner,  or  for  whose  act  the  owner  is  not 
responsible.     The  Edith,  11  L.  P.,  Ir.  270— C.  A. 

Duties  of  Commissioners.] — Under  6  &  7  Will. 
4.  c.  117,  the  dues,  and  other  moneys  which  the 
commissioners  of  Kingstown  harbour  were  by 
statute  empowered  to  receive  from  vessels  fre- 
quenting the  harbour,  were  directed  to  be  applied, 
in  the  flrst  place,  in  payment  of  the  expenses  of 
maintaining  and  regulating  the  harbour  ;  and  it 
was  provided  that  if  there  should  be  any  over- 
plus, beyond  what  should  be  requisite  for  the 
purposes  of  that  act,  and  earlier  acts  relating  to 
the  harbour,  and  recited  in  the  preamble,  such 
overplus  should  be  applied  in  repayment  of 
certain  advances  which  the  lord-lieutetiant  was 
authorised  to  make.  One  of  these  earlier  acts 
directed  that  means  should  be  used  for  the  cleans- 
ing and  deepening,  and  also  for  the  improving  of 
the  harbour,  and  another  directed  the  commis- 
sioners to  proceed  in  the  making,  improving  and 
completing  the  harbour ;  but  none  of  the  acts 
relating  to  the  harbour  imposed  in  terms  upon 
the  commissioners  the  duty  of  removing  accumu- 
lations or  obstructions  which  had  existed  pre- 
viously to  their  appointment.  In  an  action 
against  the  commissioners  for  negligence,  in 
allowing  an  accitmulation  of  rubbish  in  the  har- 
bour, whereby  a  vessel  was  injured,  they  pleaded 
that  the  obstructions  which  caused  the  injury 
complained  of  were  in  the  harbour  before  their 
appointment,  and  that  the  moneys  statutably 
receivable  by  them  were  applicable  to  certain 
specific  works,  and  that  they  never  had  any 
moneys  applicable  under  those  acts  to  the  removal 


of  the  obstructions  complained  of  : — Held,  a  good 
answer  to  the  action.  Caiiqihcll  v.  Ilornshy 
Ir.  P.  6  C.  L.  37.  See  S.  C,  Ir.  R.  7  C.  L.  540 
Ex.  Ch. 

Liability  of  Harbour  Commissioners  for  not 
moving  Obstructions.] — Harbour  commissioners 
cannot  l)c  sued  for  not  cleansing,  deepening  or 
removing  obstructions  from  the  harbour,  if  they 
have  not  funds  to  enable  them  to  do  so.  Grant 
V.  Sl'iqo  Ilarhour  Commissioners.  Ir.  P.  11  C.  L. 
190. 

By  act  of  parliament,  26  &  27  Vict.  c.  Ixxxix., 
the  harbour  of  B.  was  vested  in  the  defendants, 
the  limits  were  defined,  and  the  defendants  had 
jurisdiction  over  the  harbour  of  P.  and  the 
channel  of  P.  beyond  those  limits,  for  the  purpose 
of,  inter  alia,  buoying  "  the  said  harbour  and 
channel,"  but  they  were  not  to  levy  dites  or  rates 
beyond  the  harbour  of  B.  By  42  &  43  Vict.  c. 
cxlvi.,  a  moiety  of  the  residue  of  light  duties  to 
which  ships  entering  or  leaving  the  harbour  of 
P.  contributed  were  to  be  paid  to  the  defendants 
and  to  be  applied  by  them  in,  inter  alia,  bitoying 
and  lighting  the  harbour  and  channel  of  P.  A 
vessel  was  wrecked  iuithe  channel  of  P.,  which, 
under  the  Wrecks  Removal  Act,  1877  (40  &  41 
Vict.  c.  16),  s.  4.  the  defendants  had  power  to,  and 
did  partially  remove.  The  wreck  not  removed 
was  not  buoyed,  and  the  plaintiff's  vessel  was  in 
consequence  wrecked  : — Held,  that  the  statutes 
imposed  upon  the  defendants  an  obligation  to 
remove  the  wreck  from  the  channel,  or  to  mark 
its  position  by  buoys,  and  that,  not  lixiving  done 
so,  they  were  liable  in  damages  to  the  plaintiff. 
Bormont  v.  Furness  Mi/.,  52  L.  J.,  Q.  B.  331  ; 
11  Q.  B.  D.  496  ;  49  L.  T.  134  ;  5  Asp.  M.  C. 
127  ;  47  J.  P.  711.  See  also  Reg.  v.  Williams, 
53  L.  J.,  P.  C.  64  ;  9  App.  Ca.  918,  infia. 

Obstruction  on  Land  to  Passage  to.] — A  local 
act  enacted,  that  "  if  any  person  shall  place  on 
any  quay,  within  ten  feet  of  the  quay  head,  or 
on  any  ground  immediately  adjoining  to  the 
haven,  and  within  the  space  of  ten  feet  from 
high-water  mark,  any  goods,  so  as  to  obstruct  the 
free  and  commodious  passage  through  or  over  the 
same,  every  person  so  offending  shall  forfeit  any 
sum  not  exceeding  51."  A  boat  builder  placed 
three  boats  in  a  yard  in  his  occupation,  on  the 
part  immediately  adjoining  the  river,  and  within 
the  space  of  ten  feet  from  high-water  mark,  so  as 
to  obstruct  the  passage,  and  was  convicted  in  the 
penalty.  There  was  no  public  right  of  passage 
through  and  over  the  yard  : — Held,  by  Cockbttrn, 
C.J.,  Crompton  and  Blackburn,  JJ.  (dissentiente 
Wightman,  J.),  that  the  section  appliet.'  only  to 
cases  Avhere  the  public  had  a  right  of  passage, 
and  that  the  conviction  could  not  be  sustained. 
By  Wightman,  J.,  that  the  obstruction  was  pro- 
hibited in  express  terms,  and  that  he  was 
properly  convicted.  liarroA  v.  Worship,  1 
B.  &  S.  381  ;  30  L.  J.,  M.  C.  165  ;  8  Jur.  (n.s.> 
153  ;  9  W.  R.  865. 

Harbour  Authority — Liability  for  Damage  to 
Ship  taking  the  ground.] — A  vessel  that  had 
taken  the  ground  in  a  tidal  harbour  was  damaged 
in  her  bottom.  A  stone  was  found  in  the  berth 
where  she  lay,  that  might  have  caused  the 
damage  : — Held,  that  in  the  absence  of  proof 
that  the  harbour  authority  had  been  negligent 
they  were  not  liable.  Thonqjsoii  v.  Greenoi'h, 
Harbour  Trustees,  3  Ct.  of  Sess,  Gas.  (4th  ser.) 
1226. 
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Damage  by  Snag.] — The  gOTemment  of  a 

colony  had  the  control  of  a  tidal  harbour  and 
authority  to  remove  obstructions  ;  and  the 
wharves  belonged  to  them,  the  public  having  a 
right  to  navigate  the  harbour  and  to  use  the 
wharvei  on  payment  : — Held,  that  the  govern- 
ment was  liable  for  damage  to  a  vessel  by  a  snag, 
which  they  had  not  taken  reasonable  care  to 
remove.  Jieg.  v.  Williams,  53  L.  J.,  P.  C.  6i  ;  9 
App.  Cas.  418. 

Damage  by  submerged  Pile  —  Liability 

of  Trustees  of  Navigation.]  —  Unpaid  trustees 
appointed  for  public  purposes  in  aid  of  the  com- 
mon-law right  of  navigating  an  ancient  high- 
way, with  a  discretionary  but  not  compulsory 
power  ofremovingobstructions  : — Held,  not  liable 
in  an  action  for  damage  to  the  plaintiff's  barge 
by  striking  upon  a  submerged  pile.  Forbes  v. 
Lee  Conserxancii  Board,  48  L.  J.,  Ex.  402  ;  4 
Ex.  D.  116  ;  28  W.  E.  688. 

Damage  by  sunken  Wreck.] — A  canal 

company  taking  tolls  for  the  use  of  it  and  having 
power  to  raise  sunken  boats  at  the  owner's 
expense,  held  liable  for  damage  to  a  fly  boat 
that  struck  on  a  sunken  boat ;  and  that  their 
liability  was  by  the  common  law  and  not  under 
tlieir  statute.  Par iinhij  y.  Lancaster  Canal  Co., 
11  A.  &  E.  223  ;  3  P.  &  D.  162  ;  0  L.  J.,  Ex.  338 
— Ex.  Ch.  See  also  The  Moorcock,  and  cases 
ante,  col.  880  ;  The  Utopia,  ante,  col.  721  ;  Met- 
culf  V.  Hetherington,  and  cases  post,  col.  910. 

Damage  by  Stump  of  Beacon  —  Liability  of 

Trinity  House.] — A  beacn  erected  by  and  vested 
in  the  trinity  house,  having  been  nearly  de- 
stroyed, a  stranger  applied  to  the  trinity  house, 
and  obtained  leave  to  remove  the  remains  of  it. 
He  removed  part  of  the  remains,  but  left  an  iron 
stump  standing  up  above  a  rock  under  the  water. 
A  vessel  struck  against  the  iron  stump  and  was 
'ost  : — Held,  that  the  trinity  house  was  liable. 
GilheH  v.  Trinity  House  Corjjoration,  56  L.  J., 
Q.  B.  85  ;  17  Q.  B.  D.  795  ;  35  W.  E.  30. 

Statutory  Duty  to  buoy  Eiver — Damage  by 
Neglect  to  do  so.j — Semble,  the  harbour  authority 
is  liable.  Huchanan,  v.  Clyde  Liyhthouses 
Tragtecs,  10  Ct.  of  Sess.  Cas.  (4th  ser.)  531. 

■Wreck — Expenses  of  Removal.] — The  owner 
of  a  wreck  within  the  meaning  of  s.  hQ  of 
the  Harbours,  Docks  and  Piers  Clauses  Act, 
1847,  is  the  owner  at  the  time  that  the  wreck  is 
removed  and  disposed  of,  not  the  person  who  was 
owner  at  the  time  the  obstruction  occurred. 
Eijlinton  {Earl)  v.  yorinan,  supra,  col.  890, 
overruled  on  this  point.  The  Crystal.  Arrow 
Steamship  Co.  v.  Tyne  Commissioners,  63  L.  J., 
Adm.  146  ;  [1894]  A.  C.  508  ;  6  K.  258  ;  71 
L.  T.  346  ;  7  Asp.  M.  C.  513— H.  L.  (E.) 

Per  Lord  Herschell,  L.C.,  and  Lord  'Watson 
(Lords  Ashbourne  and  Morris  dissenting)  : 
SemVjlc.  that  s.  56  of  that  act  creates  a 
personal  debt  in  respect  of  which  an  action  may 
be  maintained  against  the  owner  of  a  wreck 
which  is  removed  by  the  harbour-master  as 
causing  an  obstruction  to  any  harbour  or  dock. 
Ih. 

Per  Lord  Macnaghten  :  Semble,  that  the 
owner  only  incurs  liability  under  that  section 
when  the  wreck  is  substantially  in  the  same 
cocdition  at  the  conclusion  of  the  operation  of 


removal  as  it  was  at  the  commencement,  and 
the  owner  derives  some  benefit  from  the  re- 
moval :  the  statute  did  not  contemplate  the 
disposal  of  the  wreck  by  explosives.  Whether 
at  common  law  a  man  can  by  abandonment 
wholly  deprive  himself  of  property  in  goods. 
Quaere.    Ih. 

Per  Lord  Herschell,  L.C.  :  Eiver  commis- 
sioners who  sell  a  wreck  which  is  obstructing 
the  entrance  to  their  river  are  not  bound  to 
apj)ly  the  monej's  derived  fi-om  the  sale  pro  rata 
to  the  expenses  incurred  under  the  acts  of  1847 
and  1877.     Ih. 

Wear  Hirer  Com mis.noners  v.  Adamso?i,  supra, 
col.  70,  discussed,  and  The  Edith,  supra,  col.  891, 
disapproved.     lb. 

Thames  Conservancy.] — In  ascertaining 

the  charges  and  expenses  of  weighing  or  raising  a 
vessel  under  the  Thames  Conservancy  Act,  1857, 
s.  86,  the  cost  of  a  special  apparatus  provided  by 
the  conservators  for  removing  wrecks,  and  used 
on  the  particiilar  occasion,  may  be  taken  into 
account ;  such  cost  comprising  interest  upon 
capital  invested  in  the  apparatus,  repairs,  a 
depreciation  fund  and  the  insurance  of  the 
apparatus  against  risk.  The  charge  for  insur- 
ance of  the  apparatus  cannot  be  estimated  by 
reference  to  the  tonnage  of  the  wreck  raised  by 
it.  Where  it  appears  that  the  work  in  question 
could  have  been  done  more  cheaply  by  a  less 
expensive  apparatus,  the  charges  must  be  based 
on  the  lower  rate.  Tlte  Harrinqton,  57  L.  J., 
Adm.  45  ;  13  P.  D.  48  ;  59  L.  T.  72  ;  6  Asp. 
M.  C.  282. 

Mersey    Docks    and    Harbour    Board — 

"Wreck  -  raising  Plant.  \ — A  lightship  and  a 
dredger,  the  property  of  the  Mersey  clocks  and 
harVjour  board,  were  sunk  by  the  negligence  of 
the  defendant's  ships.  The  board,  having  power 
by  37  &  38  Vict.  c.  xxx.  to  raise  and  sell  wrecks 
and  retain  the  expenses,  raised  the  wrecks  and 
sued  the  defendants  for  the  expenses  : — Held, 
that  the  board  were  entitled  to  recover  in  respect 
of  the  plant  used  for  raising  the  wrecks  at  the 
rate  of  I'll,  per  tide  during  the  period  the  plant 
was  at  work  ;  that  rate  being  calculated  with 
reference  to  the  capital  invented  in  the  plant, 
repairs,  depreciation  fund  and  insurance.  The 
ILirrinyton  (supra),  approved.  The  Emerald, 
The  Greta  Holme,  65  L.  J.,  Adm.  69;  [1890] 
I'.  192  ;  74  L.  T.  645  ;  8  Asp.  M.  C.  134— C.  A. 
As  to  damages  recoverable  for  the  loss  of  use 
of  the  dredger,  see  'The  Greta  Holme  QS.  C.  ou 
appeal  to  H.  L.),  supra,  col.  735. 

Aire  and  Calder  Navigation — Abandon- 
ment by  Owners — Tidal  Water.] — Sect.  47  of 
the  Aire  and  Calder  ^STavigatiim  Act,  1889,  pro- 
vides that  if  any  vessel  .-hall  be  sunk  m  the 
river  Ouse  within  the  limits  of  the  jurisdiction 
of  the  undertakers,  and  the  owners  shall  not 
forthwith  remove  the  same,  it  shall  be  lawful 
for  the  undertakers  to  remove  such  vessel  and  to 
detain  the  same  until  payment  be  made  of  all 
the  expenses  relating  thereto,  or  to  sell  such 
vessel  and  thereout  to  pay  sucli  expenses  and 
the  expenses  of  the  sale,  returning  to  the  owner 
of  such  vessel  the  overplus : — Held,  that,  upon 
the  true  construction  of  the  section,  the  time 
when  the  expenses  were  incurred,  and  not  the 
time  when  the  vessel  sank,  is  the  period  at 
whicli  the  ownership  is  to  be  ascertained,  and 
that  the  owners  of  a  vessel  which  sank  in  tidai 
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water  iu  the  river  Ousc  within  the  statutory 
limits,  who  abandoned  her  sine  uniiuo  recnpcr- 
nndi,  were  not  liable  to  pay  to  the  undertakers 
of  the  navigation  the  expenses,  incurred  by  the 
undertakers  after  the  abandonment,  of  uusuccess- 
fuUv  attempting  to  raise  the  vessel  and  of 
destrovintr  her  bv  explosives.  Jiarnirlou/j/i  v. 
Broivii,  CG  L.  J.,  Q.  B.  672  ;  76  L.  T.  797  ;  8  Asp. 
M.  C.  290— H.L.  (E.) 

Humber— Failure  to  Raise— Blowing  up.] 

A  number  conservancy  act  enabled  coiumis- 

siouers,  when  any  vessel  was  sunk  in  the  Humber 
(on  neglect  of  the  owners),  to  appoint  a  person 
to  raise  or  blow  up  the  same,  with  powers  to 
recover  summarily  the  expenses  from  such 
owners.  A  vessel  was  sunk  in  the  Humber, 
and,  on  the  neglect  of  the  two  owners  to  raise 
her,  the  commissioners  appointed  a  person  to 
raise  or  blow  her  up.  Whilst  the  works  were  in 
progress,  one  of  the  part  owners  died,  leaving 
two  executors.  The  attempts  to  raise  having 
failed,  the  vessel  was  blown  up,  and  proceedings 
were  taken  against  the  surviving  part  owner  and 
the  two  exec'utors  of  the  deceased  part  owner, 
to  recover  the  expenses  incurred  in  endeavouring 
to  raise  the  vessel,  and  in  blowing  her  up  : — 
Held,  first,  that  it  was  for  the  justices  to  decide 
whether  or  not  these  expenses  were  properly 
incurred  ;  and,  secondly,  that  the  justices  had  no 
power  to  include  the  executors  in  such  order. 
Wihcm  V.  Carter.  7  L.  T.  67(5  ;  11  W.  R.  337. 

Victoria— Marine  Act,  1890,  s.  13.]— The 

above  act  imposes  upon  the  I'cgistered  owner  of 
a  ship  sunk  in  a  harbour  the  duty  of  clearing 
the  wreck  away,  or  of  reimbursing  the  statutory 
officer  the  expenses  incurred  by  him  in  doing  so. 
He  cannot  escape  this  liability  by  abandoning 
the  wreck  to  underwriters,  or  otherwise.  The 
Crystal  (supra,  col.  893),  distinguished.  Howurd 
Bmith  and  Sons  v.  Wilso7i,  65  L.  J..  P.  C.  6G  ; 
[1890]  A.  C.  579  ;  75  L.  T.  81  ;  8  Asp.  M.  C. 
197— P.  C. 

Mersey — Removing  Wrecks.] — The  Mer- 
sey Dock  Acts  Consolidation  Act,  1858  (21  &  22 
Vict.  c.  scii.),  empowers  the  defendants  to  raise, 
destroy,  &c.,  any  "  wrecks  of  vessels  and  any 
vessels  that  shall  be  sunk  in  any  dock  within 
the  port  of  Liverpool,"  which  may  be  an  obstruc- 
tion to  the  navigation,  and.  in  case  the  master 
or  owner  of  such  vessel  or  other  obstruction  shall 
neglect  to  pay  the  charge  of  removing  the  same 
for'the  space  of  three  days  after  demand,  to  sell 
the  same,  and  out  of  the  proceeds  retain  the 
expense  incurred  in  raising,  destroying,  &c., 
"  such  wrecks  or  other  obstructions,"  rendering 
the  overplus  to  the  person  entitled  to  the  same. 
A  ship  came  into  collision  with  another  vessel 
and  was  sunk  in  the  Mersey,  within  the  port  of 
Liverpool,  having  on  boaiil  coi>per  ore  and  other 
goods  belonging  to  the  plaintifl's.  The  defen- 
dants took  possession  of  the  wreck,  which 
obstracted  the  navigation,  and  claimed  the 
■exclusive  right  of  dealing  with  ship  and  cargo. 
A  portion  of  the  cargo  (worth  about  l,20u7.) 
was  raised  by  them  from  the  wreck,  at  a  cost  of 
294Z.  14^.,  and  they  itltimately  blew  up  and 
•  destroyed  the  hull  of  the  vessefand  the  rest  of 
the  cargo.  The  expense  incurred  by  them  in 
removing  the  obstruction  caused  by  ship  and 
-cargo  was  about  4,.o00Z. :— Held,  that  the  defen- 
dants were  not  entitled  to  detain  the  plaintiffs' 
■goods  to  indemnify  themselves  for    the    costs 
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incurred  in  the  destruction  of  the  ship,  of  which 
tlie  plaintiffs  were  not  the  owners.  Yieidu  v. 
Jfr>:\('i/  DorliH  and  ILirhiiiir  Boiird,  39  L.  J., 
C.  P.  3  ;  L.  11.  5  0.  P.  19  ;  21  L.  T.  362. 

Damage  to  Ship— Stranding — Duty   of  Har- 
bour   Authority    to    provide    efficient    Tugs — 

Liability.]— Under  the  Itihble  Navigation  Act, 
1883,  the  defendants  were  constituted  the  har- 
bour authority  for  the  port  of  Preston,  and  all 
vessels  entering  or  within  the  port  or  harbour 
were  under  the  control  of  the  defendants' 
harbour  master,  whose  orders  they  were  bound 
to  obey.  The  plaintiffs'  vessel  on  arrival  at  the 
mouth  of  the  river  was  lightened  under  the 
orders  of  the  defendants,  and  the  harbour-master 
subsequently  informed  the  plaintiffs'  master  that 
there  would  be  sufficient  water  on  a  certain 
morning  to  enable  the  plaintiffs'  vessel  to  dock 
at  Preston,  and  a  tug  was  supplied  by  the  defen- 
dants for  the  purpose  of  towing  her  to  the  dock. 
The  plaintiffs'  vessel  was  preceded  up  river  by 
two  smaller  vessels  which  were  towed  by  two 
tugs  also  supplied  by  the  defendants.  Owing  to 
bad  stoking,  or  some  other  cause  which  was  not 
explained  by  the  defendants,  the  leading  tug 
occupied  an  hour  in  doing  what  she  should  have 
accomplished  in  thirty-five  minutes.  It  was 
impossible  for  the  plaintiffs'  vessel,  owing  to  the 
narrowness  of  the  channel,  either  to  pass  the 
leading  vessel  and  her  tug  or  to  turn  back.  The 
two  leading  vessels  entered  the  Preston  dock, 
but  the  plaintiffs  vessel  was  stranded  about  a 
quarter  of  a  mile  from  the  dock  owing  to  the 
river  having  fallen  about  fourteen  inches,  and 
was  damaged : — Held,  that  the  defendants,  as 
between  themselves  and  the  plaintiffs,  had  the 
duty  imposed  upon  them  to  supply  an  efficient 
tug  for  the  leading  vessel,  and  that  as  a  prima 
facie  case  had  been  made  out  by  the  plaintiffs 
that  the  tug  was  not  efficient,  and  that  prima 
facie  case  had  not  been  explained  away  by  the 
defendants,  they  were  liable  for  the  damage 
caused  to  the  plaintiffs'  vessel.  The  Ratata,  66 
L.  J.,  Adm.  39  ;  [1897]  P.  118  ;  76  L.  T.  224  ; 
8  Asp.  M.  C.  236— C.  A.  Affirmed  in  H.  L.  See 
also  Rency  v.  Kirhcudbrlyht  Magistrates,  post, 
col.  914. 

Ballast — Casting  into  Rivers.] — 19  Geo.  2, 
c.  22,  s.  1,  which  imposed  a  j^enalty  for  casting 
ballast  into  rivers  is  impliedly  repealed  by  54 
Geo.  3,  c.  159,  s.  11.  Michell  v.  Brown,  1  El. 
&  EL  2G7  ;  28  L.  J.,  M.  G.  53  ;  5  Jur.  (N.s.) 
707. 

Expense  of  Cutting  Weeds.] — Persons  incor- 
poratutl  ]jy  act  of  parliament  to  improve  the 
navigation  of  a  river,  having  power  to  take  tolls  : 
— Held  not  liable  for  sewerage  in  the  river,  or 
for  not  cutting  wee<ls  which  were  no  injury  to 
the  navigation.  Parrett  Navujation  Co.  v. 
RoUns,  lb  M.  &  W.  593  ;  12  L.  J.,  Ex.  81. 

Expense   of  Pumping   Ship  in  Dock.]  —  See 

Blaclictt  V.  Smith,  12  East,  518,  ante,  col.  69. 

d.  Tolls,   Dues  and  Metages. 

Lighthouse  Duties.] — British  ships,  in  passing 
by  the  Eddystone  and  other  lighthouses  in  the 
Channel,  not  touching  at  any  place  in  Great 
Britain  or  Ireland,  are  not  liable  to  pay  the 
lighthouse  duties  to  the  trinity  house.  Trinity 
House  Corjwration  v.  Sorshie,  3  Term  Eep.  7CS. 
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contracted  to  deliver  on  board  a  ship  to  be  pro- 
vided by  B.,  that  even  if  s.  42  of  the  general  act 
be  applicable  to  dues  under  s.  71  of  the  special 
act,  A.  was  not  liable  to  the  company  for  such 
dues,  and  that  A.  was  not  the  shipper  of  coals 
so  as  to  be  owner  within  the  interpretation  clause 
of  the  10  &  11  Vict.  c.  27.  Rthble  Xarigathm  Co. 
V.  Ilarg reaves,  17  C.  B.  385  ;  25  L.  J.,  C.  P.  97. 


Exemptions— Mail  Packet.]  —  A  post-oflSce 
packet,  hired  by  the  i)Ost:jiaster-general,  under  a 
contract  to  carry  mails  and  government  dis- 
jiatches  to  and  from  Dover  to  Calais,  entering 
the  harbour  of  Dover  on  her  return  voyage, 
bringing  no  mail,  but  having  on  board  dispatches 
for  the  secretary  at  war,  and  also  private  passen- 
gers and  their  luggage,  a  carriage,  and  bullion 
for  passage  and  freight,  the  vessel,  being  the 
private  property  of  the  commander,  was  a  vessel 
employed  in  his  majesty's  service,  and  therefore 
exempt  from  the  payment  of  the  Dover  harbour 
dues  payable  under  47  Geo.  3,  c.  69,  s.  6,  which 
contained  an  exemption  in  favour  of  vessels 
belonging  to  his  majesty,  or  that  might  be 
employed  in  his  service.  Ilaiullton  v.  Stow.  1 
D.  ct  K.  274  ;  5  B.  &  Aid.  049. 

Transport  Chartered  to  Crown.] — Where 

a  person  chartered  his  ship  to  the  commissioners 
of  the  transport  service  on  behalf  of  the  crown, 
To  be  employed  as  a  transport,  and  the  ship  in  the 
course  of  such  employment  made  several  voyages 
from  Deptford  to  foreign  parts  and  back  : — Held, 
that  by  the  terms  of  the  charterparty,  coupled 
with  the  nature  of  the  service,  a  temporary 
ownership  passed  to  the  crown,  so  that  the 
charterer,  during  the  time  of  such  service,  was 
not  to  be  considered  as  owner  within  the  charters 
gi-anted  to  the  Trinity  house,  which  impose 
lighthouse  duties,  and  for  buoyage  and  beaconage 
on  the  masters  and  owners  of  ships.  Trinity 
House  Curpuration  v.  Clark,  4  M.  &  S.  288.  See 
Smlthett  T.  Bhjthe,  1  B.  &  Ad.  509  ;  9  L.  J.  (O.s.) 
K.  B.  39. 

Material  for  Government  Works.] — By 

a  local  act  in  1820,  wharfage  duties  were  autho- 
rised to  be  talcen  in  respect  of  certain  goods, 
including  stone,  which  should  be  imported  into 
a  harbour,  and  the  same  were  to  be  vested  In  the 
corporation  of  the  borough  for  the  purpose  of 
repairing,  improving  and  maintaining  the  har- 
bour, wharfs,  &c.,  within  the  borough  and  town. 
There  were  no  words  in  the  act  binding  the 
crown  to  paj'  such  duties,  but  there  were  provi- 
sions exempting  the  crown  from  liability  in 
respect  of  coals  imported  into  the  port  for  the 
use  of  his  majesty's  steam-i)ackets,  and  actually 
xised  on  board  the  same,  and  also  from  the  tolls 
to  be  taken  for  passing  over  a  bridge  connected 
with  the  harbour.  Stones  were  brought  by  a 
barge  into  the  harbour,  for  the  ))urpose  of  being 
used  upon  government  works  which  were  being 
carried  on  there,  and  which,  if  they  had  been 
brought  by  any  private  individual,  would  have 
been  liable  to  the  (hities  given  by  the  act : — 
Hcl<l,  that  the  crown  was  not  liable  to  be  called 
upon  to  pay  such  duties.  Wc>/iiniiitk  Corporation 
V.  Kitfjent,  6  B.  &  S.  22  ;  34  L.  .1.,  M.  C.  81  ; 
11  Jur.  (N.s.)  405  ;  11  L.  T.  672  ;  13  W.  R.  3.38. 

Who  Liable   to    Pay   Shipper— Owner.] — A 

local  act,  incorjjorating  a  company,  by  s.  71 
imposed  certain  river  (lues  in  respect  of  goods 
carried  on  the  river  Kibble,  for  every  time  of 
)iassing  certain  lines,  without  saying  by  whom 
they  were  to  be  paid.  The  10  &  11  Vict.  c.  27, 
whifli  w.as  incorporated  with  the  special  act, 
])rllvi(l(^s,  by  s.  42,  that  rates  in  respect  of  goods 
sliipped  or  unshipjied  within  the  limits  of  tlie 
harbour,  dock  or  pier,  shall  be  i)aid,  in  case  the 
goods  are  to  be  shipped,  before  shipment,  or  in 
case  they  were  to  be  unshifipcd,  before  remf)val 
from  llie  premises  of  the  undertakers  : — Held,  in 
the  case  of  coals  which  A.  liad  sold  to  B.,  and 
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What  Goods  Liable— Gravel  from  Thames  and 

Lea.] — The  Trinity  house  lias  a  right  to  the 
duty  of  ballastage  of  screened  garden  gravel, 
though  not  taken  from  the  Thames ;  but  it  is 
doubtful  whether  gravel  taken  from  the  river 
Lea  is  witliin  the  jurisdiction  of  the  Trinity 
house.  Trinity  House  Corporation  v.  Staples,  2 
Chit.  689. 

"Metals."] — An  act  for  keeping  in  repair  a 
harbour  imposed  duties,  enumerated  in  a  schedule 
annexed,  on  goods  exported  and  imported.  In 
the  schedule,  under  the  head  "  metals,"  certain 
duties  were  imposed  on  copper,  brass,  pewter 
and  tin;  and  on  all  other  metals  not  enume- 
rated, for  every  lOl.  value,  lOd.  :— Held,  that  the 
latter  words  did  not  include  gold  and  silver,  and, 
therefore,  that  tlie  commissioners  were  not 
entitled  to  demand  for  specie  or  bullion,  10^.  for 
every  101.  value.  Cas\er  v.  Holmes,  2  B.  &;  Ad 
592  ;  9  L.  J.  (o.s.)  K.  B.  280. 

By  Package  or  Weight.]— An  act  authorised 
harbour  commissioners  to  charge  a  sum  not 
"exceeding  Id.  for  every  ton  or  less  quantity 
than  a  ton,  and  for  every  package  and  parcel  of 
goods,  wares,  merchandise,  &:c.,  exported  or 
imported  over  the  bars  of  certain  rivers."  Tin 
plates  were  exported,  packed  in  wooden  boxes 
for  shipment,  and  such  boxes  formed  and  com- 
posed one  entire  quantity  or  shipment  in  one 
vessel  (under  one  bill  of  lading),  and  to  the  same 
consignee,  and  at  a  uniform  rate  of  freight  on 
all  the  tin  plates  so  shipped,  such  freight  being 
jiaid  on  the  quantity  of  tons  weight  : — Held, 
that  the  commissioners  were  entitled  to  charge 
Id.  per  package,  and  were  not  bound  to  charge 
Id.  per  ton  weight.  Jones  v.  Phillips,  7  Ex.  85  ; 
21  L.  .1.,  Ex.  6. 

"Exportation."]  — The  words  "shipped  for 
exportation"  are  not  necessarily  restricted  to. 
an  exportation  to  foreign  countries,  but  may 
mean  exportation  in  its  widest  sense,  that  is, 
carrying  out  of  port.  Stockton  and  DarVuuiton- 
Ry.  v.  Barrett,  11  CI.  &  F.  590— H.  L.  (E.)  ;  8 
Scott  (N.R.)  641 ;  7  Man.  &  G.  870— Ex.  Ch. 

"  Importation."] — A  local  act  imposed  a  duty 
on  goods  imported  into  or  exported  from  the 
harbour  of  lierwick-upon-Twced.  The  harbour 
extends  from  tlic  bridge  over  the  Tweed  down 
the  river  to  the  sea.  A  person  brought  goods  by 
sea  into  the  harbour  in  a  sea-going  vessel,  char- 
tered for  the  voyage,  and  having  first  used  the 
rings  or  posts  erected  by  the  harbour  commis- 
sioners in  order  to  moor  the  vessel  while  her 
masts  were  being  lowered,  passed  under  the 
bridge,  and  uidoaded  the  goods  200  yards  above 
the  bridge  : — Held,  that  the  goods  were  not 
im[)ortcd  into  the  harbour  so  as  to  be  liable  to 
dues.  Wilson  V.  Robertson,  4  El.  k  Bl.  923 ;  24 
L.  .J.,  Q.  J!,  isr,  ;  1  Jur.  (N.S.)  755. 

Goods  Landed.] — A  corjioration  w.as  em|iowered 
by  a  local  act  to  levy  tolls  on  all  goods  landed 
within  their  harbour.  In  jiursuance  of  a  practice 
which    h;ul    continued    fur    many    years,    stones 
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brouLiht  alono'  the  const  into  tlu'  li:ivl)niir  were 
shot  iioin  boats  on  to  the  shore,  below  high- 
water  mark.  nm\  remained  on  the  spot  wliere 
they  were  dei'osited  till  they  were  shipped  for 
exportation  from  the  harbour  : — Held,  that  the 
stones  were  not  landed  within  the  meaning  of 
the  act,  and  therefore  that  the  corporation  was 
not  entitled  to  claim  the  toll  on  them.  Ilarrri/ 
V.  Lijmc  Ilcqis  Corporation,  88  L.  J.,  Ex.  1-tl  : 
L.  E.'  4  Ex.  2(i0  ;  17  W.  R.  8!;t2. 

Mersey  Dock  —  Tonnage  Eates —  "  Trading 
Inwards  "  and  "Trading  Outwards."] — \'e"ols 
took  in  part  of  their  cargo  at  (Glasgow,  sailed  to 
Liverpool,  entered  the  ai)pellants'  docks,  and 
there  completed  their  loading,  but  discharged  no 
cargo  ;  they  then  proceeded  to  a  port  in  India, 
there  discharged  and  loaded  a  complete  cargo, 
thence  sailed  to  Liverpool,  entered  the  appel- 
lants' docks,  and  there  discharged  the  wh(^le  or 
part  of  their  cargo,  and  then  returned  with  the 
reinainder  of  their  cargo  or  in  ballast  to  Glasgow  : 
— Held,  that  under  s.  230  of  the  Mersey  Docks 
Acts  Consolidation  Act,  1858  (21  &  22  Vict. 
c.  xcii.'),  such  vessels  using  the  appellants'  docks 
as  aforesaid  on  their  way  to  India  were  liable  to 
dock  tonnage  rates,  not  as  vessels  "  trading 
inwards  "  from  Glasgow,  but  as  vessels  "  trading- 
outwards  "  to  India,  and  that  such  vessels  using 
the  docks  as  aforesaid  on  their  return  voyage 
from  India  were  liable  to  rates  as  vessels  "  trading 
inwards  "  from  India.  Mersey  Docltx  v.  Hender- 
son, 58  L.  J.,  Q.  B.  152  ;  13  App.  Gas.  595  ;  5<J  L.  T. 
697  ;  37  W.  R.  449  ;  6  Asp.  M.  C.  338— H.  L.  (E.) 

Timber  "Shipped  or  Unshipped,"] — Where  a 
statute  gave  trustees  appointed  for  the  improve- 
ment of  a  navigable  river  and  harbour  power  to 
charge  dues  on  all  timber  "shipped  or  unshipped 
within  the  harbour  or  river":  —  Held,  that  to 
attach  a  tow-rope  to  a  log  of  timber,  or  a  number 
of  logs  loosely  connected  at  one  of  the  ends,  for 
the  purpose  of  towing  them,  is  not  to  "  ship " 
those  logs,  and  that  to  cast  off  the  tow-rope  is 
not  to  "  unship "'  them,  Clyde  Nnrigation  Trus- 
tees V.  Laird,  8  App,  Gas,  C58 — H,  L.  (Sc) 

Queere,  whether  a  raft  of  logs  so  constructed 
as  to  be  capable  of  being  navigated,  can  be  said 
to  be  "unshipped"  when,  on  reaching  its  desti- 
nation, it  is  taken  to  pieces  and  landed,     Ih. 

By  an  act  dated  1770,  the  Glyde  trustees  had 
power  to  charge  rates  on  "  all  timber  or  wood 
either  carried  in  boats  or  other  vessels,  or  floated 
in  and  upon  the  said  river  Clyde,  within  those 
points  aforesaid"  (that  is  above  Dumbuck),  By 
a  statute  in  1840,  the  Glyde  trustees'  jurisdiction 
was  extended  down  the  river  to  Newark  Castle, 
and  the  duties  were  imposed  by  that  act  on  "  all 
goods  carried  or  conveyed  on  the  river,"  'Bj  the 
statute  in  force  at  ])resent,  dated  1858,  all  the 
prior  acts  are  totally  repealed.  By  s.  75  the 
limits  of  the  river  are  to  include  the  whole 
channel  or  waterway  forming  the  harbour,  and 
the  whole  works  within  certain  given  limits,  and 
the  whole  lands  acquired  for  the  purposes  of 
such  works,  or  occupied  by  the  trustees  in  con- 
nection with  the  navigation  of  the  said  river. 
By  s.  98  it  is  enacted  that  the  trustees  are  to 
have  power  to  levy  on  goods  "  shipped  or  un- 
shipped "  in  the  river  or  harbour  the  rates  speci- 
fied in  the  first  and  second  columns  of  part  1  of 
schedule  H.  Schedule  H.  is  headed  "  Rates  on 
goods  conveyed  upon  or  shipped  or  unshipped  in 
the  river  or  harbour."  In  1876  the  trustees, 
under  their  act  of  1858,  sought  to  levy  rates  on 


tind)er  in  logs,  whieh  wei'e  .taken  out  of  the 
vessels  im})orting  them  from  abroad,  outside  the 
jurisdiction  of  the  trustees,  and  then  floated  or 
towed,  chained  together,  over  the  old  shallow 
channel  of  the  river  to  storing  ponds  situate 
within  the  trustees'  jurisdiction.  In  a  note  for 
suspension  and  interdict  at  the  instance  of  the 
owners: — Held,  that  the  word  "river"  as  it 
occurs  in  s.  1)8,  comprehended  the  whole  waters 
of  the  Clyde  within  the  limits  defined  in  s.  75, 
and  cannot  be  restricted  to  those  portions  of  the 
I  channel  which  have  been  artificially  deepened  ; 
but  that  the  statute  of  1858  confers  no  authority 
on  the  trustees  to  levy  rates  on  timber  towed  in 
the  manner  mentioned,     Ih. 

Tolls  for  Beaching  Boats — Providing  Accom- 
modation for.] — A\'hen  the  fisliermen  of  a  sea 
village  had  been  immemorially  accustomed  to 
beach  their  boats  in  winter  on  ground  adjoining 
the  harbour,  and  where  the  proprietor  had  subse- 
quently obtained  a  local  act  authorising  his  levy 
of  five  shillings  yearly  for  each  boat  beached,  the 
fishermen's  rights  were  enforced  against  him  ; 
and  it  was  held  that  he  could  not  exclude  the 
fishermen  from  the  ground  used  for  beaching 
without  assigning  to  them  other  ground  equall}' 
well  adapted  for  the  purpose.  Alton  v.  Stej)hen, 
1  App.  Gas.  456— H.  L.  (Sc.) 

When  an  act  authorises  the  exaction  of  a  toll, 
the  accommodation  for  which  the  toll  is  autho- 
rised must  be  provided.     lb. 

Company  Liable  to  Pay  Deficiencies  in  Income 
of  Harbour  and  Pier  Board.] — A  dock  company 
was  liable  under  an  act  of  parliament  to  pay  a 
harbour  and  pier  board  deficiencies  of  their  income 
made  up  to  a  certain  day  in  each  year  : — Held, 
that  the  board  was  bound  to  claim  such  defi- 
ciencies every  year,  Soi/tJianqjton.  DocJt,  Co.  v. 
SoutliunqjtoH  Harhour  and  Pier  Board,  41  L,  J., 
Gh.  832  ;  L.  R.  14  Eq.  595  ;  26  L.  T.  828  ;  20 
W.  R.  940. 

The  board  had  power  to  reduce  or  alter  their 
tolls  : — Held,  that,  as  against  the  company,  they 
had  no  power  to  remit  tolls  on  particular  classes 
of  goods.     lb. 

The  board  had  power  to  compound  for  tolls  : 
— Held,  that,  as  against  the  company,  they  could 
not  let  the  whole  annual  tolls.     lb. 

Action  to  recover  Eates  Paid  under  Invalid 
Eegulations.] — B}-  several  acts  of  parliament,  all 
vessels  entering  into  or  leaving  the  Mersey  docks 
were  liable,  according  to  the  tonnage  burden,  and 
were  compelled  to  pay  certain  fixed  dues.  By 
the  Merchant  Shipping  Act,  1854,  s.  26,  whenever 
the  tonnage  of  any  ship  has  been  ascertained  and 
registered  in  accordance  with  the  provisions  of 
tliat  act,  the  same  shall  thenceforth  be  deemed 
to  be  the  tonnage  of  such  ship,  and  be  repeated 
in  every  subsequent  registry,  unless  any  altera- 
tion is  made  in  the  form  or  capacity  of  such  ship, 
or  unless  it  is  discovered  that  the  tonnage  of  such 
ship  has  been  erroneously  computed  ;  and  in 
either  of  such  cases  such  ship  shall  be  re-measured, 
and  the  tonnage  determined  Ind  registered  accord- 
ing to  the  rules  in  that  act  contained.  By  s,  27, 
re-measurement  may  be  made  upon  desire  of  the 
shipowner.  By  s,  29,  the  commissioners  of  cus- 
toms are  empowered  to  make  certain  modifications 
and  alterations  in  the  tonnage  rules  prescribed  by 
the  act.  Under  that  section  the  commissioners  of 
customs  in  1860  made  regulations,  which  had  the 
effect  of  increasing  the  registered  tonnage  of  the 
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plaint  ifi's  ships.  In  1865.  these  regulations  were, 
h\  a  decision  of  a  court  of  law,  declared  to  be 
contrary  to  the  act  of  parliament,  and  Invalid. 
An  action  was  brought  to  recover  the  excess  of 
rates  paid  in  accordance  with  these  invalid  regu- 
lations, over  the  amount  which  would  have  been 
due  under  the  Merchant  Shipping  Act : — Held, 
that  the  action  was  not  maintainable.  Moss  v. 
Mersey  Boclis  and  Harhour  Board.  26  L.  T.  ^125  ; 
20  W.  R.  700  ;  1  Asp.  M.  C.  605. 

Metage.] — A  corporation  was,  under  an  act 
passed  in  1839,  entitled  to  the  right  to  take  dues 
in  respect  of  vessels  lading  or  unlading  upon  or 
from  the  wharves  of  the  harbour  ;  a  subsequent 
act  passed  in  1868.  giving  the  corporation  addi- 
tional powers,  and  conferring  upon  them  the 
exclusive  appointment  and  regulation  of  meters 
and  weighers  within  the  harbour,  and  incorpo- 
rating the  81st  and  82nd  sections  of  the  Harbours, 
Docks,  and  Piers  Clauses  Act.  1847  (10  Vict.  c.  27). 
The  corporation  thereui)on  made  by-laws  for  the 
appointment,  government,  and  payment  of  meters. 
In  1807,  the  corporation  granted  a  lease  to  B.  for 
999  years  of  premises,  in  which  there  was  a 
proviso  that  "  all  such  goods,  wares,  and  mer- 
chandise as  shall  be  proved  to  be  bona  fide  the 
sole  property  of  B.,  his  executors,  administrators, 
or  assigns,  who  shall  be  legally  and  beneficially 
entitled  to  the  premises  when  such  goods,  &:c., 
shall  be  landed,  shipped,  or  unshipped,  brought 
to,  carried,  or  laden  to,  upon,  or  from  certain 
premises  in  the  harbour  mentioned,  shall  be  freed 
and  discharged  from  all  wharfage,  cranage,  petit 
customs,  and  other  duties  usuallj^  paid  at  any 
time  or  times  heretofore,  or  which  at  any  times 
hereafter  during  the  resi)ective  terms  shall  become 
due  or  payable  to  the  corporation."  A  party 
claiming  under  B.  unloaded  a  cargo  of  coals  at 
the  premises  in  the  harbour  for  his  own  use,  and 
did  not  employ  a  corporation  meter  : — Held,  that 
he  was  under  no  legal  oljligation  to  employ  such 
meter.     Whiting  v.  Carjjcntcr,  24:  L.T.  57G. 

]'j  a  charterparty  it  was  agreed  that  a  ship 
should  load  a  cargo  of  oats,  and  proceed  to  a  safe 
port  on  the  cast  coast  of  Great  Britain,  London 
inclusive,  or  a  safe  port  in  the  English  Channel, 
or  to  Havre,  and  there  "  deliver  the  same  always 
afloat  on  being  paid  freight,"  at  certain  rates  per 
quarter  of  oats  discharged.  "  The  cargo  to  Vje 
brought  to  and  taken  from  alongside  at  chai'- 
terer's  expense  and  risk."  The  ship  sailed  to 
Eochester,  and  discliarged  her  cargo  within  that 
port.  The  corjioraticjii  of  Rochester,  as  owner  of 
the  port,  is  entitkil  to  an  ancient  fee,  toll,  due 
or  reward  of  1^/.  per  quarter  upon  corn  brought 
by  water  to,  and  iudoade<l  within  the  i)ort,  paj'- 
able  by  the  person  bringing  such  corn,  for  the 
weighrng  of  the  corn,  or  being  ready  and  willing 
to  weigh  it.  This  due  having  been  paid  b}'  tlie 
captain,  tlie  shijiowners'  agent  ])rought  an  action 
in  the  county  court  to  recover  the  amount  from 
the  con.signees  of  the  cargo  as  and  for  money 
paid  for  them  at  their  request.  Judgment  was 
given  for  the  iilaintiff.  On  appeal,  the  court, 
being  of  oiuniori  that  the  question  of  liability 
arising  between  the  sliipowners  and  consignees 
depended  upon  wlietlier  the  due  wa.s  in  ancient 
times  a  payment  for  actual  metage  service  done 
by  the  cori)oration  before  a  cargo  was  ])ut  over 
tlie  side  of  a  ship,  or  afterwards,  remitted  the 
case  to  the  judge  in  order  that  he  might  ascertain 
the  fact : — Held,  that  (having  regard  to  the 
teims  of  the  charteritarty).  if  tlie  due  in  its 
origin  was  for  metage  to  be  performed  on  board, 


the  shipowners  must  bear  it :  but,  if  the  metage 
was  to  be  done  ashore,  then  the  charge  should 
fall  on  the  consignees,  who  would  in  that  case 
be  liable  to  repaj-  to  the  shipowners  the  amount 
disbursed  for  the  same.  Woodham  v.  Peterson, 
25  L.  T.  26  ;  1  Asp.  M.  G.  93. 

Payment  of  Harhour  Dues  more  than  once  a 

Year.j — The  32  Geo.  3,  c.  Ixxiv.  s.  U.  which 
exempted  coasting  vessels  from  payment  of  duty 
to  Ramsgate  harbour  oftener  than  once  in  a  year, 
including  coasting  vessels  carrving  onlv  coal. 
Shepherd  v.  3Ioore,  1  H.  &  X.  125  ;  1'5  L.'j.,  Ex. 
264  ;  2  Jur.  (N.s.)  617  :  4  \V.  R.  570.  n.— Ex.  Ch. 
And  see  2  El.  &  Bl.  382  ;  22  L.  J.,  Q.  B.  377  :  17 
Jur.  1179. 

Ballastage — Trinity  House.] — ^Validity  of  grant 
of  monopoly  to  the  Trinit.y  house.  See  Re.r  v. 
Trinitii  House  Corporation,  1  Keb.  137,  250,  270, 
300,  331. 

Clyde  Navigation  Dues — Exemption.]  —  See 
Xeiv  Bumhnrton  Steanthoat  Co.  v.  Clyde  Kavi- 
fjaflon  Trustees,  8  Ct.  of  Sess.  Cas.  (3rd  ser.) 
850. 

Limerick  Harbour  Dues — Limerick  Harbour 
Act,  1867,  30  &  31  Vict.  c.  civ.— Shannon  Naviga- 
tion Act,  2  &  3  Vict.  c.  61,] — Dues  payable  on 
vessels  reported  at  the  custom-house  of  Limerick 
were  by  statute  payable  to  the  Limerick  Bridge 
commissioners,  who  bylO&ll  Yict.c.cxcviii.were 
constituted  Limerick  Harbour  commissioners, 
to  be  applied  in  the  construction  and  main- 
tenance of  docks  and  other  works  of  the  port 
which  the  commissioners  were  empowered  to 
execute.  Under  2  &;  3  Vict.  c.  61,  and  acts 
amending  the  same,  certain  outports  in  the 
Shannon,  including  the  harbour  of  Foynes  and 
the  conservancy  thereof,  are  vested  in  commis- 
sioners of  piublic  works,  who  are  empowered  tn 
levy  rates  on  vessels  using  the  outports.  By  the 
Limerick  Harbour  Act,  1867.  the  piers  and  har- 
bours in  the  estuary  of  the  Shannon  then  vested 
in  the  commissioners  of  public  works  are  not 
comprised  in  the  harbour  and  port  of  Limerick  : 
and  harbour  rates  are  defined  as  including  all 
rates  and  dues  leviable  in  the  port  and  harbour 
of  Limerick  under  the  act,  and  are  made  payable 
to  the  harbour  commissioners  in  lieu  of  thosi' 
payaljle  under  the  former  acts  ;  and  such  rates 
and  dues  include  dues  levia])le  on  '•  every  vessel 
fi'om  any  port  in  Great  Britain  or  Ireland  report- 
ing at  the  custom-house  of  Limerick  or  dis- 
charging or  loading  within  the  port  or  at  the 
quays."  By  custom-house  regulations  all  vessels 
arriving  at  the  outi)orts,  whether  from  foreign  oi- 
from  ports  of  the  United  Kingdom,  arc  required 
to  report  themselves  at  the  Limerick  custom - 
Iiouse  :— Held,  that  under  the  Act  of  1867  the 
Limerick  Harbour  commissioners  are  not  cntitleil 
to  dues  on  a  vessel  arriving  from  a  port  of  the 
United  Kingdom  and  discharging  at  Foynes, 
though  rejiorted  at  the  Limerick  custom-house. 
Linirrick  Ilurbour  Commissioners  v.  Kane.  2  L.  R., 
Ir.  473. 

Skerries  Lighthouse  Tolls.]  —  Vessels  bound 
from  Cork  to  Dublin  through  St.  George's 
Channel  arc  not  subject  to  the  toll  given  t)y 
3  Geo.  2,  c.  36,  to  the  Skerries  light  proprietor. 
Boyce  v.  Joiws,  4  L.  R.,  Ir.  231. 

Light  Dues  —  Exemption  —  Landing  Persons 
at  Bunkering  Port.] — On  lur  \i>yaL'i-  from 
Mediterranean  ports  to   Aarhuus,   in  Denmark, 

29—2 
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the  s.s.  "  Chelona,"  laden  with  bailey,  put  into 
Malta  for  bunker  coals.  The  master  there  took 
throe  persons  on  board  who  desired  to  go  to 
England.  He  charged  them  no  passage-money, 
but  made  a  substantial  charge  per  head  for  their 
food,  for  which  he  did  not  account  to  the  owners. 
The  "  Chelona"  touched  at  Portland  for  bunker 
coals,  and  the  three  persons  were  there  landed. 
Tlu  collector  for  the  general  lighthouse  authority 
at  Portland  demanded  light  dues,  which  he 
alleged  had  been  incurred  by  the  owners  of  the 
ship  in  consequence  of  such  landing: — Held,  that 
the  ship  was  exempt  from  light  dues.  Tlie  case 
was  analogous  to  that  of  the  master  taking  a 
friend  on  board  and  landing  him,  and  did  not 
fall  within  the  proviso  to  the  exemption  in  the 
order  in  council  of  the  16th  of  May,  1893. 
Hen/  V.  Trinity  House  Corporat'wJi,  65  L.  J., 
Q.  B.  90  ;  73  L.  T.  471  ;  44  W.  E.  188  ;  8  Asp. 
M.  C.  77. 

Dungeness  Lighthouse  Dues  —  Grantee  from 
Crown.] — Action  claiming  Dungeness  lighthouse 
dues  by  grantee  from  James  I.  against  customers 
collecting  the  same.  Gibs  v.  Oshaston,  2  Keb. 
114. 

Tonnage — Measurement.] — See  Richmond  Hill 
Steamship  Co.y.  Trinity  House  Corporation,  ante, 
col.  26. 

3.  Docks. 

a.  Reparation  and  Regrulation. 

Right  to  Moor.] — The  63rd  section  of  the  Har- 
bom-,  Docks  and  Piers  Clauses  Act  (10  &  11 
Vict.  c.  27),  which  imposes  a  penalty  upon  the 
master  of  any  vessel  who  shall,  without  permis- 
sion of  the  harbour-master,  moor  the  same  in  the 
entrance  (or  within  the  prescribed  limits)  of  any 
dock  or  harbour,  and  who  shall  not  remove  the 
same  upon  notice,  overrides  and  extinguishes  all 
local  and  private  riirhts  of  propertv  therein. 
Gardner  v.  Whitford.  \  C.  B.  (N.S.)  665. 

The  assertion  of  such  local  or  private  rights 
does  not  exclude  the  jurisdiction  of  the  justices 
under  the  act.     li. 

Maintenance  and  Eepair.] — A  dock  company 
was  required  to  make  and  maintain  a  new  chan- 
nel, with  equal  depth  and  breadth  at  the  bottom, 
and  with  equal  inclination  of  the  sides  to  the 
former  channel : — Held,  that  a  duty  was  cast 
Vipon  the  company  to  repair  generally  the  banks 
of  the  new  course,  lieg.  v.  Bristol  Dock  Co., 
1  CI.  >S:  D.  2S6  ;  2  Q.  B.  64  ;  2  Kailw.  Cas.  599. 

High   Tide— Injury  to   adjoining  Land.] — A 

dock  company  was  authorisetl  by  its  special  act 
to  make  and  maintain  a  dock  and  works  connected 
therewith  according  to  the  levels  defined  in  plans 
and  sections  deposited  with  the  clerk  of  the 
peace.  The  dock  communicated  with  the  Thames 
by  an  artificial  channel,  through  which  the  water 
was  admitted.  The  sections  shewed  the  retaining 
bank  of  the  dock  and  channel  at  a  uniform  height 
of  four  feet  above  Trinity  high-water  mark.  The 
level  of  the  surrounding  country  was  some  feet 
below  Trinity  high-water  mark,  the  river  being 
kept  from  overflowing  by  means  of  a  river  wall 
four  feet  two  inches  above  Trinity  high-water 
mark.  The  company  allowed  its  retaining  bank 
to  be  at  one  point  several  inches  below  the  level 
of  four  feet.  In  November,  1875,  an  extra- 
ordinary high-tide  took  place,  and  the  river  rose 
to  four  "feetfive  inches  above  Trinity  high-water 


mark,  in  conscqrienee  of  which  the  water  in  the 
dock  overflowed  the  bank  and  damaged  the 
property  of  a  neighbouring  landowner.  The  tide 
had  never  been  known  to  rise  so  high  before,  but 
in  March,  1874,  it  had  risen  to  four  feet  above 
Trinity  high-water  mark.  On  that  occasion  there 
was  a  small  overflow  from  the  dock,  but  no 
damage  was  done  to  the  neighbouring  landowner. 
Previously  to  that  the  tide  had  never  risen 
above  three  feet  four  inches,  and  the  water  had 
never  overflowed  from  the  dock  : — Held,  first, 
that  the  company  was  bound  to  keep  its  bank  up 
to  the  level  of  four  feet  above  Trinity  higlr- water 
mark,  and  was  liable  to  the  plaintiff  for  breacli 
of  its  statutory  duty  in  not  doing  so.  Nitro- 
Phos2>ltate  and  OdanCs  Chemical  Manure  Co,  v. 
London  and  St.  Katharine  Dock  Co.,  9  Ch.  D.  503  ; 
39  L.  T.  433  ;  27  W.  R.  267— C.  A. 

Held,  secondly,  that,  independently  of  the 
act,  the  dock  company  was  bound  as  a  riparian 
owner  to  keep  the  bank  up  to  the  level  of  four 
feet  two  inches,  the  height  of  the  rest  of  the  river 
wall,  and  that  the  company  was  liable  to  the 
plaintiff  for  negligence  in  not  so  doing.    Ih. 

Held,  thirdly,  that  the  extraordinary  high  tide 
of  November,  1875,  although  an  act  of  God,  did 
not  excuse  the  dock  company  from  its  liability  ; 
but  that  it  ought  to  have  an  opportunity  of 
shewing  that  the  damage  done  by  the  act  of 
God  and  the  damage  done  through  its  negligence 
ought  to  be  apportioned.     Ih. 

Contract  for.] — A  corporation  constituted 

for  the  purpose  of  carrying  on  a  particular  trade, 
entered  into  a  contract  for  cleansing  and  removing^ 
the  filth  and  dirt  accumulating  in  tlreir  docks  and 
basins  : — Held,  that  such  a  contract  ought  to  have- 
been  under  the  corporation  seal,  as  it  was  not  a 
contract  of  a  mercantile  nature,  nor  was  it  with 
a  customer  of  the  company,  nor  was  it  of  a  charac- 
ter which  created  an  impossibility  that  it  should 
be  under  seal.  London  Doch  Co.  v.  Slnnott,  %■ 
El.  &  Bl.  347  ;  27  L.  J.,  Q.  B.  129  ;  4  Jur.  (N.S.) 
70  ;  6  W.  E.  165. 

Raising  or  Destroying  Wrecks.] — See  Vivian 
V.  Mersey  Dorks  and  Harbour  Board,  and  Cases- 
supra,  cols.  893 — 896. 

Piers — Liability  to  Repair — Trustees  — Pro- 
prietor.]— 15v  the  Clyde  Navigation  Consolida- 
tion Act,  1858  (21  &  22  Vict.  c.  149),  s.  76,  the 
undertaking  of  the  Clyde  trustees  shall  in  terms 
of  the  recited  acts  (which  include  3  &  4  Vict. 
c.  118),  consist  of  (inter  alia),  "  The  construction 
and  completion  of  the  several  wet  docks  or  tidal 
basins,  quays,  wharfs,  ferry  slips,  approaclies, 
embankments  of  river  dykes,  and  all  other  works 
and  improvements  shewn  and  described  on  the 
several  plans  and  sections  referred  to  in  the 
recited  acts,  and  thereby  authorised  to  be  made 
and  maintained."  By  s.  11  of  3  &  4  Vict.  c.  118. 
the  trustees  amongst  other  works  were  authorised 
to  reconstruct  the  piers  of  the  ancient  ferry  of 
Erskine.  Sect.  50  enacted  that  "  the  said  quays- 
should,  at  the  expense  of  the  said  trustees, 
but  with  the  consent  of  the  proprietors,  be 
repaired,  lengthened,  altered,  or  reconstructed," 
where  such  repair,  lengthening,  altering,  or 
reconstruction  should  be  rendered  necessary  by 
the  work  carried  out  by  the  trustees  for  deepen- 
ing the  river.  The  trustees  having  enlarged  and 
reconstructed  the  piers  of  Erskine  ferry,  one 
of  the  piers  was  damaged  by  a  ship,  and  tlie  pro- 
prietor brought  an  action  for  a  declaration  that 
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the  trustees  were  bound  to  repair  the  pier  as 
part  of  their  undertaking.  The  trustees  denied 
liability  unless  for  damage  done  by  their  works  : 
— Held,  that  the  ferry  was  not  part  of  the 
undertaking  of  the  trustees,  and  they  were  not 
bound  to  repair  the  damage.  Clyde  JTa  vigatlon 
Trustees  v.  Blantyre  {Lvrd},  [1893]  A.  C.  703— 
H.  L.  (Sc.) 


By-laws,  Validity  of — Discharge  of  Cargo — 
Employment  of  Lumpers.^ — l!y  10  ^^  11  Vict. 
c.  27.  s.  iS3,  the  undertakers  aulhuiised  by  any 
special  act  to  construct  a  dock  may  from  time 
to  time  make  such  by-laws  as  the}"  shall  think 
fit  for  (amongst  other  purposes)  regulating  the 
shipping,  unshipping,  and  removing  of  all  goods 
within  the  limits  of  the  (hick,  and  for  regulating 
the  duties  and  conduct  of  all  persons,  as  well 
the  servants  of  the  undertakers  as  others, 
employed  in  the  dock.  A  dock  company,  who 
were  the  undertakers  under  a  sj)ecial  act,  made 
by-laws  that  no  lumpers  should  be  allowed  to 
work  on  board  an j^  vessel  in  the  dock,  but  such  as 
were  authorised  by  the  company,  unless  pei  mis- 
sion in  writing  had  been  previously  obtained 
from  the  superintendent  of  the  dock,  and  the 
servants  of  the  company  only  should  be  allowed 
to  work  within  the  dock  premises,  whether  on 
ship,  lighter,  or  shore  : — Held,  that  the  by-laws 
were  in  excess  of  the  powers  conferred  tipon  the 
dock  company  bv  s.  83,  and  were  therefore 
invalid,  nick  \.' Baiiurl,  1(»  Q.  B.  D.  387  ;  -18 
L.  T.  3'.»1  :  5  Asp.  M.  ('.  4'.»  ;  47  J.  P.  422. 

St.    Katharine's    Docks  —  Dumb    Barge 

with  no  one  on  Board — "Vessel."] — A  "dumb 
Ijai't:'-,"  a  liver  ci'aft  wliirh  is  simply  propelled  by 
means  of  (xirs,  and  having  no  rigging  or  other 
■equipment,  is  not  a  "  vessel"  within  t  lie  meaning 
of  ss.  100  and  101  of  the  London  and  tSt. 
Katharine  Docks  Act,  18(14  (27  &  28  Vict, 
c.  clxxviii.),  notwithstanding  the  definition  of 
the  word  "  vessel  "  in  the  intcrjiretation  clause 
{s.  3)  of  the  Harbours,  Docks  and  Tiers  Clauses 
Act,  1847,  10  Vict.  c.  27,  and  consequently  the 
owner  is  not  liable  to  a  penalty  for  allowing  her 
to  remain  in  the  docks  regulated  by  the  former 
act  without  any  [icrson  on  board.  Iledijes  v. 
Jjonditn  and  St.  Kdthiirlne  JJorhs  C'li.,  ijo  I,.  J., 
M.  (J.  40  ;  16  Q.  15.  D.  5'.»7  ;  54  L.  T.  427  ;  34 
\V.  II.  503  ;  5  Asp.  M.  C.  53'.)  :  .50  J.  1'.  5S0. 

Statutory    Powers.]  —  The    statutory 

powers  conlVTirij  liy  the  h-gislaturc  upon  dock 
conqpanies  and  oilier  liodies  cieated  for  public 
])urpo-es.  and  authorised  to  acquire  land  for 
such  puipo^es,  arc  iiiserte<l  in  order  to  define — 
i.e.  limit — the  rights  conferreil,  and  as  implying 
a  prohibition  against  the  exercise  of  more  exten- 
sive rights  whicli  sucli  conq)ani('s  iiii.'ht  have  liy 
virtue  of  their  owneishij)  of  jiropeity.  Lmidini 
Assiicidtiiiii  of  tihijunciivrx  v.  JjOiidini  nnd  Indiii 
iJorhs,  riH'.)2j  3  Ch.  242  :  (;7  L.  T.  23S  ;  7  Asp. 
M.  C.  1U5— C.  A. 

By-laws  and  Regulations — Validity— Confir- 
mation. |— Tin;  power  of  making  l)ydaw>  did'ers 
from  the  j)owcr  vvhicli  every  owner  of  projxrty 
h;is  of  making  agreements  witli  those  ])eisons 
who  desire  to  use  it.  A  by-law  is  not  an  agree- 
ment, but  a  law  binding  on  all  persons  to  wliom 
it  ap])lies,  whetlier  they  agree  to  he  bound  by  it 
or  not.  All  regulations  made  by  a  corporate 
body,  and  intended  to  h>in<l  not  oidy  themselves 
and  their  oflicers  and  servants,  but  members  of 
the  public  who  come  within  the  sphere  of  their 


operation,  may  be  properly  called  "  by-laws " 
whether  they  be  valid  or  invalid  in  point  c  f  law, 
for  the  term  "  by-law "  is  not  restricted  to  that 
which  is  valid  in  point  of  law.  Under  the  two 
statutes — the  London  and  St.  Katharine  Docks 
Act,  1SG4,  and  the  Harbours,  Docks  and  Piers 
Clauses  Act,  1847  (10  Vict.  c.  27)— the  public 
have  certain  rights  to  use  the  docks  belonging  to 
the  London  and  St.  Katharine  Dock  Company, 
including  the  wharfs,  quays,  and  warehouses, 
antl  the  company  are  empowered  to  make  by-laws 
and  regulations  and  charges  for  their  use  ;  but 
such  regulations  and  by-laws  are  not  valid  and 
binding  until  made,  confirmed  and  published  as 
bv-]a\  s  n  the  manner  prescribed  by  the  act  of 
1847.     I  . 

Duty  to  Repair.] — Mandamus  to  dock  com- 
pany to  repair  their  canals.  Rtg.  v.  Bristol  Dock 
Co.,  supra,  col.  903. 


b.  Tolls  and  Dues. 

Liability  and  Amount.]— The  3'.l  Geo.  3,  c.  49, 
s.  137.  gives  to  the  West  India  Dock  Company 
certain  rates  and  duties  of  all  goods  imported 
from  the  West  Indies  which  shall  be  landed  fiom 
on  board  any  ship  entering  into  and  using  the 
docks  ;  which  rates  are  directed  to  be  "accepted 
for  the  use  c,t  the  docks,  and  the  quays,  wharfs 
and  cranes,  and  other  machines  belonging  thereto, 
and  the  land-waiter's  fees  on  account  of  such 
goods  after  being  unshipped,  and  all  charges 
and  expenses  of  whaifage,  landing,  housing  and 
weighing  such  goods,  and  of  such  cooperage  as 
the  same  may  want  after  being  uu>hippeil.  and 
all  rent  for  warehouse  room  for  twohe  weeks, 
and  all  charges  of  delivering  the  same  from  the 
said  warehouses."  Tiie  latter  words  include  a 
delivery  of  tho  goods  into  lighters  in  the  dock, 
as  well  as  an  immediate  delivery  from  the  ware- 
houses into  land  carriages  placed  under  the 
cranes  of  the  waichouses,  although  for  the  pur- 
pose of  such  deliver}'  into  lighters  it  is  necessary 
to  put  the  goods  upon  trucks  in  order  to  carry 
them  across  the  quay,  and  afterwards  crane 
them  into  the  lighters.  Harden  v.  Siiiif/i,  8 
East,  10. 

West  India  Ships— Stores  —  Necessaries.]  — 
Tlie  statute  giving  to  \\'est  India  ships,  whicii 
have  discliaiged  their  hoiiii'ward-bound  cargoes, 
in  the  docks  of  the  West  India  Company,  the 
use  of  tlie  li.ght  dock  for  a  time  not  exceeding 
six  months  from  the  time  of  unloading,  on  pay- 
ment of  the  tonnage  duty  of  O.v.  8^/.  payable  on 
the  entrance  of  such  ships  into  the  import 
dock,  docs  not  entitle  the  owners  to  siiip  stores 
inti'iided  for  the  use  of  sueli  ships  as  part  of  their 
out  lit.  over  the  wharfs  of  the  light  dock,  witiiout 
payment  of  whaifage  and  porterage,  as  in  case 
of  other  goods  shipped  by  way  of  merchandiseon 
the  outward-bouiul  voyage  ;  aliter,  as  to  neces- 
saries intended  for  the  prescnit  use  of  such  ships 
while  lying  in  the  dock  during  the  time  allowed 
by  the  act'.     Jilochrtt  v.  Smith,  11  East,  553. 

Hull  Dock — Port  of  Goole.] — Vessels  taking  in 
the  whole  or  a  part  of  tlieir  cargo  in  the  port  of 
Goole,  and  jjrocceding  therewith  to  Hull,  arc 
liable  to  pay  to  the  Hull  Dock  C(  nii).iiiy  the 
tonnatre  duties  of  2d.  ])er  ton  liiidiT  42  (ieo.  3, 
c.  xci.s.  44.  JIvll  Dock  Co.  v.  Prie-stlcij,  1  N.  Jc  M. 
85  ;  4  P..  &  Ad.  178. 

Vessels  proceeding  to  Hull  ficni  a  place  above 
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Goole  (as  Leeds\  and  not  touching  at  Goole, 
but  merely  passing  the  entrance  into  the  port  of 
Goole,  are' not  liable  to  tonnage  duty.    Jb. 


Goods  of  "Similar  Nature,  Value,"  &c.]  —  A 
company  was  empowered  by  an  act  to  charge  for 
the  landing  of  goods  in  their  dock,  the  several 
sums  mentioned'in  the  schedule  annexed,  and,  for 
articles  not  therein  particularised,  such  sums  as 
should  be  equal  to  the  sums  affixed  on  goods  "  of 
a  similar  nature,  package,  value  and  quality,"  in 
the  schedule.  All  the  charges  mentioned  in  the 
schedule  were  of  small  fixed  sums,  none  being  ad 
valorem  except  the  charge  for  sculptured  marble 
and  marble  slabs.  .\t  the  end  was  a  note, 
"  Goods  not  includetl  in  the  foregoing  schedules 
to  be  charged  in  proportion  to  the  rates  therein 
specified,  according  to  size  and  weight "  :— Held, 
that  the  company  was  not  entitled  to  make  an 
ad  valorem  charge  for  the  landing  of  goods  not 
enumerated,  or  at  all  approaching,  in  "nature, 
value  and  quality,"  to  any  of  those  enumerated 
in  the  schedule.  Southamjjton  Bocli  Co.  v.  Hill, 
16  C.  B.  (N.s.)  567  ;  10  L.  T.  462  ;  12  W.  E.  800 
—Ex.  Ch. 

"Near  the  Eiver  Tyne.'] — By  a  local  act,  a 
toll  or  tax  of  \d.  per  chaldron  was  imposed  upon 
the  owners  or  lessees  of  '-any  collieries  or  coal 
mines  near  the  river  Tyne,"  for  every  chaldron  of 
coals  sold  or  delivered  by  them  to  be  exported 
from  or  out  of  the  river,  and  which  shall  be  so 
exported ;  such  toll  to  be  collected  or  received  at 
the  offices  or  places  respectively  when  the  con- 
tracts for  the  sale  or  delivery  of  such  coals  are 
usually  made,  in  aid  of  the  Tyne  Keelmen's 
Charitable  Fund.  Since  the  formation  of  rail- 
ways and  docks,  the  services  of  the  keelmen  in 
the  shipment  of  coals  on  the  Tyne  have  become 
unnecessary,  the  coals  being  brought  down  to  the 
wharfs  or  quays  by  railways,  and  shipped  direct : 
— Held,  that  'coals  shipped  on  the  Tyne  from 
collieries  "  near"  to  the  river  were  still  liable  to 
the  payment ;  and  that  a  colliery  situate  ten 
miles  from  the  T\Tie  is  "  near  the  river  Tyne," 
within  the  meanine  of  the  act.  Tytie  Keelmen 
V.  Barison,  16  C.  Br(N.S.)  612. 

Held  also,  that  coals  brought  for  shipment  to 
the  Tyne  by  a  public  railway,  from  collieries 
which'before  the  formation  of  the  railway  had 
always  shipped  their  coals  on  the  river  Wear,  to 
which  they  had  been  conveyed  by  private  tram- 
ways from  the  collieries,  were  equally  liable  to 
the  keelmen's  dues.  Tijne  Keelmen  v.  Elliott,  16 
C.  B.  (>\s.)  612. 

Lien  on  Goods  in  Name  of  Broker  for  Charges.] 

— The  Commercial  Dock  Company  was  created 
by  a  statute,  and  empowered  to  distrain  and 
sell  ships  for  nonpayment  of  rates  and  charges 
due  for  dockage  of  ships,  receiving,  ware- 
housing and  storing  goods,  and  if  any  owner, 
consignor  or  consignee  of  any  goods  or  merchan- 
dise neglects  or  refuses  to  pay  rates  or  charges, 
the  company  may  detain  the  goods  until  paid, 
and,  if  removed  before  payment,  may  distrain 
any  goods  of  the  owner,  consignor  or  consignee, 
and  detain  and  sell  the  same,  or  may  prosecute 
actions  for  those  duties.  The  10  &  11  Vict.  c.  27 
(Harbours,  Docks  and  Piers  Clauses  Act,  1847), 
s.  45,  contains  similar  provisions,  which  were  by 
a  subsequent  private  act  extended  to  the  dock 
company.  D.  having  purchased  from  the  owners 
some  timber  stored  at  the  Commercial  Docks,  and 
which  was  entered  in  the  books  of  the  company 


\\\  the  name  of  a  broker,  the  company  refused  to 
transfer  the  timber  into  D."s  name,  on  the  ground 
that  the  broker  was  indebted  to  them  for  rent 
and  charges  in  respect  of  other  goods  standing 
in  his  name  in  the  books  of  the  company, 
although  D.  tendered  to  them  the  specific  rent 
and  charges  due  in  respect  of  the  goods  pur- 
chased by  him  : — Held,  first,  that  the  statutes 
conferred  on  the  company  no  right  to  do  so. 
Drcssei-  v.  Bosanquet,  4  B.  &  S.  460  :  32  L.  J., 
Q.  B.  374  ;  9  Jur.  (N.s.)  458  ;  11  W.  Pv.  840— 
Ex.  Ch. 

Held,  secondly,  that  the  company  could  not 
rely  on  any  general  lien  to  that  extent  by  the 
common  law,  supposing  that  such  existed,  as  the 
statutes  must  be  taken  to  displace  such  right. 
lb. 

Extent  of  Powers  of  Distress  for  Nonpayment 
of  Eates.] — A  dock  company,  by  their  act  of 
incorporation,  was  empowered  to  receive  for  all 
goods  deposited  on  their  ])remises  rates  not 
exceeding  those  usually  paid  in  the  port  of 
London  for  wharfage  of  such  goods,  and  in  case 
default  was  made  in  payment  of  the  rates,  the 
collectors  or  the  company  were  to  retain  and  sell 
the  goods  or  any  part  of  such  goods,  and  out  of 
the  moneys  thence  arising  to  retain  and  pay  the 
rates  payable  in  respect  of  such  goods,  returning 
the  overplus  to  the  party  entitled ;  and  in  case 
such  goods  shall  be  removed  before  the  rates- 
shall  be  paid,  it  shall  be  lawful  for  the  company 
to  take  and  distrain  or  sell  any  goods  of  the 
owner  thereof  in  manner  before  mentioned. 
Certain  rates  paj-able  in  respect  of  goods  belong- 
ing to  A.  which  had  previously  been  removed 
from  the  premises  of  the  company  being  unpaid, 
the  company  claimed  to  distrain  other  goods  of 
A.  then  on  the  premises  until  payment  of  the 
rates  due  in  respect  of  both  these  sets  of  goods. 
A.  had  applied  to  have  the  goods  then  on  the 
premises  delivered  up  to  him,  and  was  informed 
by  the  company  that  no  more  goods  would  be 
delivered  to  his  order  until  his  debt  was  paid  or 
reduced  : — Held,  that  the  statute  enabled  the 
company  to  distrain  and  sell  any  goods  in  their 
possession  for  the  recovery  of  rates  payable  in 
respect  of  other  goods  of  the  same  owner.  Green 
V.  St.  Katharine  Dock  Co.,  19  L.  J.,  Q.  B.  53  ;  13 
Jur.  1116. 

Held  also,  that  the  above  facts  amounted  to  a 
distraining  and  detaining.     lb. 

Action   to  recover  Rates  paid  under  Invalid 

Regulations.] — J/ci-s-  v.  J/ersei/  Bocks  and  Har- 
bour Board,  26  L.  T.  425  ;  20  W.  E.  700  ;  supra, 
coL  901. 

Primage  — Liability  of  Agent.]  —  Liability  of 
gratuitous  agent  landing  goods  for  London 
owners  for  primage  at  Newcastle.  JVeiecastle-on- 
Tyne  (^Master  Pilots  and  Seamen  of)  v.  Hammond, 
supra,  col.  885. 


c.  Liability  of  Dock  Companies. 

Por  Acts  of  Servants.] — The  London  Dock 
Company  is  liable  for  the  neghgence  of  their 
servants  in  unloading  goods,  although  the  com- 
pany derives  no  profit  from  their  labour.  Gibson 
v.  Biglis,  4  Camp.  72  ;  15  E.  E.  727. 

For  Injuries  to  Vessels.] — Trustees  incorpo- 
rated for  the  purpose  of  constructing  a  dock,  and 
who  receive  rates  and  have  funds  which  they 
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are  bound  to  apply  in  maintaining  and  cleansing  i 
the  dock,  so  that  it  may  be  in  a  fit  state  for 
vessels  to  enter,  are  liable  for  injury  to  a  vessel 
caused  by  an  accumulation  of  mud  in  the  dock, 
of  which  by  their  servants  they  had  the  means 
of  knowing,  and  were  negligently  ignorant. 
The  o^vner  of  a  cargo,  which  was  damaged  by 
reason  of  the  ship's  stranding  on  a  mud  bank 
negligently  left  at  the  entrance  of  a  harbour 
vested  in  the  Mersey  Vjoard  by  statute,  sued  the 
board  for  damage.  Tlie  defence  was.  that  the 
board  acted  under  a  statute  ;  that  they  derived 
no  personal  benefit  from  the  management  of  the 
docks  ;  that  they  took  no  part  personally  in  the 
management,  but  merely  appointed  servants  and 
officers  in  discharge  of  their  public  duty  ;  and 
that  the  negligence  was  nut  theirs,  but  was  solely 
that  of  one  of  their  servants  : — Held,  that  the 
case  of  public  statutory  trustees,  if  not  servants 
of  the  crown,  did  not  differ  from  that  of  absolute 
owners  levying  tolls  for  their  own  benefit,  and 
that  the  board  was  liable.  Mi-rM-ij  DjcIis  v. 
Glhhs,  11  H.  L.  Cas.  686  ;  35  L.  J.,  Ex.  225  ; 
L.  R.  1  H.  L.  93;  12  Jur.  (N.s.)  571  ;  14  L.  T. 
677  ;  14  W.  R.  872— H.  L.  (E.) 

Opening'  Dock  before  Channel  Clear.] — 

In  an  action  by  owners  of  a  ship  against  the 
proprietors  of  a  dock  and  tidal  basin,  made  under 
the  powers  of  an  act,  and  for  the  use  of  which 
they  were  entitled  to  receive  tolls,  it  appeared 
that  the  dock  and  basin  were  opened  for  public 
use  on  the  3rd  of  March,  18">y.  The  basin  opened 
into  a  river  between  two  piers,  distant  120  feet 
apart.  In  constructing  the  V)asin,  a  bank  was  put 
across  it  for  keeping  out  the  water  during  the 
excavation.  When  the  excavation  was  completed, 
the  operation  of  cutting  through  the  Vjank  was 
commenced  :  and  at  the  time  of  the  accident  to 
the  ship,  a  channel  seventy  feet  wide  had  been 
cleared  through  the  bank  ojjposite  the  middle  of 
the  space  between  the  piers  at  the  entrance  of 
the  basin.  At  the  time  when  the  dock  was 
opened,  the  seventy-feet  channel  had  been  exca- 
vated at  about  three  feet  six  inches  above  the 
bottom  of  the  rest  of  the  basin,  and  the  dredging 
of  the  channel  was  continuetl  from  that  time 
until  the  plaintiffs  ship  went  out.  The  ship, 
which  was  of  674  tons  burden,  entered  the  dock 
on  the  yth  of  March,  and  having  received  a 
cargo,  went  out  on  the  I'Jth  of  March,  under  the 
charge  of  a  river  jiilot,  and,  whilst  proceeding 
through  the  basin,  grounded  on  the  bank.  The 
channel  was  not  marked  by  buoys  or  otherwise. 
The  pilot,  who  had  taken  a  larger  ship  out  on 
the  8th  March,  knew  the  state  of  the  basin  : — 
Held,  fii-st,  that  it  was  the  duty  of  the  proprietors 
of  the  dock  to  take  leasonable  care  to  make 
their  dock  and  basin  safe  for  navigation  before 
they  opened  them  to  the  public  ;  and,  therefore, 
they  were  liable  for  negligence  in  opening  them 
before  the  channel  had  been  well  cleared.  Thomj)- 
gnn  V.  X.  E.  ]{>/.,  2  v..  k  S.  106  :  31  L.  J.,  Q.  15. 
194  ;  8  Jur.  (N.S.)  991  ;  6  L.  T.  127  ;  10  W.  R. 
404— Ex.  Ch. 

Knowledge  of  Pilot.] — Held,   secondly, 

that  as-uniiiig  thr  ].iiiiw]i.(|j:e  of  the  state  of  the 
basin  by  the  pilot  to  be  the  knowledge  of  the 
owners  of  the  ship,  it  was  no  excuse  for  the  dock 
proj^rietors,  inasmuch  as  they  contended  that 
the  state  of  the  basin  was  not  such  as  to  make 
it  imprudent  to  take  the  vessel  out ;  and  the  jury 
had  negatived  mismanagement  on  the  part  of 
those  who  had  charge  of  the  vessel.     lb. 


Liability  for  Damage  to  Ship  by  Ground- 
ing.]— By  a  local  act  fur  better  preserving  a 
harbour,  trustees  were  appointed  to  carry  the 
act  into  execution.  They  might  elect  a  harbour- 
master, who  might  direct  any  person,  having  the 
command  of  any  vessel  entering  into  or  being 
within  the  harbour,  to  anchor  and  place  the  same 
in  such  situation  within  the  harbour  as  he  should 
direct.  After  the  passing  of  the  act  some  coals 
were  shot  into  a  berth  in  the  harbour,  which 
rendered  it  dangerous.  The  trustees,  at  a  board 
meeting,  having  had  notice  of  the  state  of  the 
berth,  gave  directions  to  their  clerk  to  have  the 
coals  removed,  and  the  coals  were  accordingly 
partly,  but  not  sufficiently,  removed  at  their 
expense.  After  this  the  harbour-master,  with- 
out the  knowledge  of  the  trustees,  directed  the 
plaintiff  to  place  his  vessel  in  the  berth.  He 
did  so,  and  the  vessel,  while  lying  there,  sus- 
tained damage  in  consequence  of  the  berth  being 
unsafe.  The  harbour-master  knew  that  the 
berth  had  been  unsafe  and  what  had  been  done 
to  it,  but  neither  he  nor  the  trustees  knew  that 
the  berth  continued  unsafe  when  he  directed  the 
plaintiff  to  place  his  vessel  in  it : — Held,  that 
there  was  no  evidence  to  warrant  a  verdict  against 
the  trustees.  Jletcalfe  v.  Uetherlngton.  5  H.&N. 
719  ;  11  Ex.  257  ;  8  W.  R.  475— Ex.  Ch. 

The  trustees  of  a  dock,  being  about  to  open  a 
new  one  under  the  authority  of  parliament, 
issued  a  notice  addressed  to  shipowners,  mer- 
chants and  others,  describing  the  accommoda- 
tion which  their  new  dock  would  afford  to 
shipping,  and  containing  a  statement  that  "  the 
depth  of  water  on  the  dock  sill  was  twenty-six 
and  twenty-three  feet  at  the  highest  spring  tides, 
and  fifteen  feet  at  the  lowest  neaps": — Held, 
that  this  amotinted  to  a  warranty  that  there  was 
an  available  depth  of  water  in  the  entrance 
channel  ai)proximating  that  mentioned  in  the 
notice ;  and  that  the  trustees  were  responsible 
to  the  owners  of  a  ship,  w'ho  trusting  to  the 
representation  contained  in  the  notice,  entered 
the  dock  to  load,  and  were  delayed  and  put  tO' 
expense  in  consequence  of  the  insufficiency  of 
water  in  the  channel  to  enable  her  to  complete 
her  loading  in  the  dock.  Williams  v.  Swansea 
Harbour  Trustees,  14  C.  B.  (N.S.)  845. 

The  -'R.,"  which  was  anchored  in  F.  outer 
harbour,  having  to  be  beached  in  the  inner 
harbour,  S.,  the  harbour-master,  directed  the 
master  of  the  ■'  R.''  where  to  beach  her.  Before 
the  "  R."  left  the  outer  harbour,  S.  came  on 
board,  although  a  Trinity  house  pilot  was  in  the 
vessel,  and,  when  she  had  arrived  near  the  place 
where  she  was  to  l)c  beached,  gave  directions  as 
to  the  lowering  of  her  anchor.  The  '•  R."  over- 
ran her  anchor  an<l  gnmnded  fm  it.  sustaining 
damage.  In  an  action  against  tlie  harbour  com- 
missioners and  S.,  the  court  found,  as  a  fact,  that 
there  was  negligence  on  the  part  of  8.,  and  that 
the  idace  where  tiie  "R."  grounded  was  outside 
the  jurisdiction  of  the  harliour  conuuissioners  : — 
Held,  that  the  duties  of  the  harbour-master  com- 
prised directions  as  to  the  mooring  and  beaching 
of  vessels  ;  that,  by  giving  <lirections  when  ho 
went  on  board,  S.  had  resumed  his  functions  as 
harbour-master,  and  that  he  and  tlte  commis- 
sioueis  were  therefore  liable  for  the  damage  tlone 
to  the  "  R."  'I'ltc  Hfioxi/ta,  or  JJ/hrards  v.  Fal- 
nwuth  Harbour  (vmniissioiwrs,  54  L.  J.,  Adm. 
72  ;  10  i'.  D.  131  ;  53  L.  T.  30  ;  33  W.  R.  794  ; 
5  Asp.  JI.  0.  460— C.  A. 

The  plaintiffs'  vessel,  having  fouled  her  pro- 
peller whilst  entering  the  port  and  harbour  of 
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Port  Talbot,  was,  with  the  authority  of  the  foie- 
man  docksman,  in  the  absence  of  the  harbour- 
master throngli  ilhiess,  placed  in  a  lock  leading 
into  the  dock  for  the  purf)Ose  of  being  jnit  ui>on 
tlie  grtnuul  for  repairs.  On  the  vessel  taking  the 
ground  she  sustained  damage  to  her  bottom  bj- 
sitting  upon  the  sill  of  the  old  lock  gates,  which 
had  not  been  removetl  when  the  lock  was 
lengthened.  It  appeared  that  the  foreman 
(locksman  did  not  know  the  condition  of  the 
bottom  of  the  lock,  and  informed  the  master  of 
the  ship  of  it.  In  an  action  by  the  shijiowners 
against  the  dock  authority  : — Held,  that  the 
docksman  had  authority  to  allow  such  user,  so  as 
to  render  the  defendants  liable  for  the  damage 
ensuing,  and  that  he  ought  to  have  known  of  the 
sill  and  warned  the  plaintiffs'  vessel  of  the  dan- 
ger. The  AjjoUo,  ApoUn  {Otciwrs)  v.  Port  TaUjot 
Co.,  CI  L.  J..  Adm.  25  :  [1891]  A.  C.  499  :  tio  L.  T. 
590  ;  7  Asp.  M.  C.  11.^5  ;  5o  J.  P.  820— H.  L.  (E.) 
By  a  private  act  of  parliament,  the  defendants 
were  appointed  as  guardians  of  the  port  and 
harbour  of  Wisbech,  with  prescriptive  rights  to 
receive  tolls,  to  be  applied  to  improving  the 
harbour  and  port,  and  provision  was  made  for 
the  appointment  of  one  or  more  harbour-masters 
for  regulating  the  placing  and  mooring  of  vessels, 
and  for  preventing  and  removing  obstructions. 
A  later  act  gave  the  defendants  the  same  rights 
over  a  channel  called  the  New  Cut,  which  had 
been  constructed  partly  for  better  drainage  and 
partly  in  place  of  the  old  channel  forming  part 
of  the  port  and  harbour,  and  was  vested  in  com- 
missioners. A  vessel  was  berthed  in  the  New 
Cut,  under  the  direction  of  the  defendants' 
harbour-master,  and  sustained  damage  to  her 
bottom,  owing  to  the  unfit  state  of  the  berth. 
In  an  action  brought  by  the  shipowners  against 
the  harbour  authority  : — Held,  that  the  defen- 
dants were  liable  for  the  damage  arising  from  the 
neglected  state  of  the  channel.  The  Burli/if/fon, 
72  L.  T.  890  :  8  Asp.  M.  C.  38— C.  A. 


Admittance   to   Dock  —  Remoteness   of 

Damage.] — In  an  action  for  a  breach  of  contract, 
in  not  admitting  the  plaintiff's  ship  into  the 
defendant's  dock,  whereby  she  grounded  when 
the  tide  ebbed,  and  was  damaged,  it  appeared 
that  the  ship  left  in  ballast  a  dry  dock,  where 
she  had  been  repaired,  and,  in  charge  of  a  pilot, 
was  towed  by  a  steam-tug  to  the  dock,  where 
she  arrived  about  high  water.  In  consequence 
of  the  chain  of  the  dock  gate  being  broken,  she 
could  not  be  admitted.  The  captain  was  un- 
acquainted with  the  navigation,  and,  considering 
that  the  ship  was  not  sutticiently  ballasted  to  go 
to  sea,  directed  her  to  be  anchored  where  she  was. 
At  the  ebb  of  the  tide  she  grounded  and  was 
damaged.  There  was  conflicting  evidence  as  to 
the  state  of  the  weather.  The  jury  was  asked, 
first,  whether  there  was  a  place  of  safety  to  which 
the  ship  could  have  been  taken  before  the  tide 
ebbed  ?  and,  secondly,  whose  fault  was  it  that  she 
was  not  taken  there?  Upon  the  first  question 
they  returned  no  answer,  being  unable  to  agree, 
but  replied  to  the  second,  that  neither  the  captain 
nor  the  pilot  was  to  blame  : — Held,  per  Martin, 
B.,  that  the  damages  were  not  too  remote  to  be 
recovered  by  the  plaintiff.  Per  Pollock,  C.B., 
Channell,  B.,  and  Pigott,  B.,  that  the  finding  of 
the  jury  was  not  sufficient  to  enable  them  to 
come  to  a  c«nclusion,  and  that  there  must  be  a 
new  trial.  Wilson  v.  Newjwrt  Dock  Co.,  4  H.  ^t  C. 
232  ;  3.5  L.  J.,  Ex.  97  ;  L.  R.  1  Ex.  177  ;  12  Jur. 
(N.s.)  233 ;  14  L.  T.  230  ;   14  W.  R.  558, 


Liability  for  Damage  by  Sunken  Wrecks — 
Grounding.] — See  XX.  Collision,  ante,  col. 
721  :  XXIII.  Whahfinger,  ante,  col.  879. 

Injury  to  Goods  —  Stowing  Wines  and 
Spirits  in  Docks,] — The  rate  table  of  a  dock 
company  contained  the  following  provisions  : 
'■  Wines  and  spirits  (rum  and  British  spirits 
excepted)  landed  in  the  docks  will  be  chargeable 
with  the  following  rates :  .  .  .  The  company 
will  not  be  responsible  for  deficiencies  on  wines 
or  spirits  imported  in  casks  not  made  of  oak,  nor 
on  spirits  exceeding  20  per  cent,  overproof  ;  but 
is  answerable  for  deficiencies  in  quantity  on 
those  contained  in  other  casks  housed  with  the 
company,  beyond  one  gallon  per  cask  for  each 
year  or  part  of  a  year  the  goods  shall  remain  in 
their  custody,  provided  such  deficiencies  be 
claimed  of  the  company  within  six  months  after 
delivery,  and  shall  be  satisfactorily  established 
by  the  customs'  gauge  on  landing  and  delivery. 
.  .  .  Rates  and  chaiges  on  rum.  .  .  .  When 
rum  is  imported  in  casks  made  of  proper  oak, 
the  company  engages  to  be  responsible  for  defi- 
ciencies in  measure,  which  shall  exceed  one 
gallon  per  cask  for  each  year,"  &:c.  : — Held,  in  an 
action  for  loss  of  brandy  housed  with  the  com- 
pany, that,  under  the  above  provisions,  they 
would  not  be  liable  for  a  diminution  in  alcoholic 
strength,  though  exceeding  one  gallon  per  cask, 
the  deficiency  contemplated  being  a  deficiency 
in  actual  bulk  ;  but  that  if  such  diminution  was 
caused  by  their  negligence,  they  were  liable, 
apart  from  contract.  Lamare  v.  London  and 
St.  Kathanne  Dorh.s  Co.,  39  L.  T.  330. 

Delay  of  Persons  Using  Swing  Bridge.] — A 
dock  company  having  a  swing  bridge  on  a  public 
highway,  is  bound,  in  the  passing  of  vessels,  to 
use  all  reasonable  means  (both  as  to  the  number 
of  men  employed  and  number  of  ships  passed  at 
a  time)  to  prevent  unnecessary  delay  :  and  if 
they  do  not  do  all  which  can  be  expected  of 
reasonable  men,  and  if  anyone  is  obstructed  in 
consequence,  such  obstruction  will  render  them 
liable  for  the  injury  sustained.  Wiffr/ins  \.  Bod- 
dington,  3  Car.  &  P.  544. 

Injury  to  Visitors.] — A  dock  company  pro- 
vided gangways  from  the  shore  to  the  ships 
lying  in  their  dock,  the  gangways  being  made 
of  materials  belonging  to  the  company  and 
managed  by  their  servants.  The  plaintiff  went 
on  board  a'  ship  in  the  dock  at  the  invitation 
of  one  of  the  ship's  oflicers,  and,  while  he  was 
on  board,  the  servants  of  the  company,  for  the 
purpose  of  the  business  of  the  dock,  moved  the 
gangway,  so  that  it  was,  and  to  their  knowledge, 
insecure.  The  plaintiff,  in  ignorance  of  its  inse- 
curity, returned  along  it  to  the  shore,  the  gang- 
Avay  gave  way,  and  he  was  injured  : — Held,  that 
there  was  a  duty  on  the  company  towards  the 
plaintiff  to  keep  the  gangv/ay  reasonably  safe, 
and  that  he  was  entitled  to  recover  damages 
from  them  for  the  injuries  he  received.  Smith  v. 
London  and  St.  Katharine  Boris  Co.,  37  L.  J., 
C.  P.  217  ;  L.  R.  3  C.  P.  32G  ;  18  L.  T.  403  ;  1(> 
W.  R.  728. 

Licence  to  use  Graving  Dock — Interest  in 
Land — Statute  of  Frauds— Contract  with  Cor- 
poration— Not  under  Seal.] — A  municipal  cor- 
poration received  a  fee  from  a  shipowner  to 
enter  his  vessel  for  her  turn  at  a  graving  dock 
belonging  to  the  corporation.  The  corporation 
allowed  another  vessel  to  take  the  turn  of  the 
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(jlaintiff's  ship.  In  an  action  against  the  coqiora- 
tion  for  damages  : — Held,  that  the  contract,  not 
being  a  contract  concerning  an  interest  in  land, 
need  not  be  in  writing  under  the  4th  section  of 
the  Statute  of  Frauds  :  or  under  seal,  being  a 
matter  of  constant  occurrence  and  daily  neces- 
sity. WeJh  V.  Ki nqxton-Kjwn-Hiill  Curporatlon, 
44  L.  J..  C.  P.  257  ;■  L.  R.  10  C.  P.  402  :  32  L.  T. 
615  ;  23  W.  E.  562  ;  2  Asp.  M.  C.  580. 

Poor  Bate — Lighthouss  Authority.  J — A  light- 
house tower  co;itainiDg.  besides  the  lOoms  for  the 
light  and  apparatus,  a  room  for  working  a  post- 
office  telegiajih  used  for  the  exclusive  benefit  of 
the  owners  of  the  tower,  who  were  proprietors  of 
docks  having  no  power  to  make  profits,  held  not 
ratable  to  the  poor  ;  but  adjoining  buildings 
occupied  by  the  lighthouse  keepers  held  ratable 
at  their  value  as  connected  with  the  lighthouse 
and  telegiajjh  station.  Mersiy  Djchs  and  Har- 
iuur  Board  v.  LlaneVian  (^Ovevsvo)s').  54  L.  J., 
Q.  B.  49  :  14  Q.  B.  D.  770  ;  52  L.  T.  118  ;  33 
W.  K.  97  :  3  Asp.  M.  C.  3:.8  :  49  J.  P.  164. 

17  A:  IS  Vict.  c.  104,  s.  430,  applies  only  to 
lighthoiLses  under  the  general  lighthouse  authori- 
ties. S.  C,  in  court  below,  51  L,  T.  62  ;  5  Asp. 
248;  48  J.  P.  301. 

Poor  Rate — Docks.]— Occupiers  of  a  dock  held 
not  liable  to  pay  poor  rates  in  respect  of  harbour 
and  tonnage  dues,  but  only  in  respect  of  dues 
jjayable  by  ships  using  the  dock.  Berwick  Har- 
hour  Ciniimissioners  v.  Ticeednioiith  {Church- 
n-arden>i).  54  L.  T.  159  ;  5  Asp.  M.  C.  532. 

d.  Duties  of  Dockmasters  and  Others. 

Dockmasters — Discretion  of — How  Exercised.  1 

— A  duckmaster  is  iuvcsted  with  a  discretion  to 
be  exercised  for  the  benefit  of  all  tiie  ships  in 
the  harlx)ur,  and  tlie  master  of  a  vessel  is  tiiere- 
fore  bound  to  obey  the  dockmaster,  and  to  assist 
ill  the  removal  of  his  ship,  even  though  if  the 
interests  of  the  ship  alone  might  be  considered 
the  removal  was  injudicious.  Thr  Ej'ceU'ior,  37 
L.  J.,  A(hn.  54  ;  L.  K.  2  A.  6:  E.  268  ;  19  L.  T.  87. 

Action  against.]  — In  an  action  against  a 

harbour-mastei-  for  loss  of  the  cargo  of  a  foreign 
mercliant  vessel  through  her  heeling  over  upon 
taking  the  ground  in  the  harbour,  it  being 
admitted  that  the  master  brought  her  in,  in 
or<ler  to  take  tlie  ground  :  and  that  being  sharply 
built,  slie  coulil  not  safely  do  .so,  unless  there  was 
mud  of  sufficient  depth  and  strength  to  support 
her  ;  and  the  case  for  the  owner  of  the  vessel 
being  that  at  a  certain  jtoint  there  was  such  mud, 
but  that  she  took  the  ground  before  she  could 
get  there,  owing  to  there  not  being  sufficient 
<1epth  of  water  for  a  vessel  of  her  draught  : — 
Held,  that  the  i|ue>f  ion  of  negligence  on  the  part 
of  the  liarlxmr-master  woidd  depend  ujioii  the 
knowledge  or  information  he  had  of  the  build 
and  draught  of  tiie  vessel  ;  and  that  in  the 
absence  of  knowledge  on  his  jiart,  it  was  the 
duty  of  tlic  captain  to  inform  him  ;  antl  that,  as 
it  was  materially  mL^represcnted  to  him  by  the 
captain,  he  was  not  resi)onsiblc  for  the  result. 
Lluijd  v.  Iron,  4  F.  &  F.  lol  1. 

Duty  of  Master  of  Ship— Damage— Liability,  j 

— Ulicii  a  >liip  i>  rncMPicd  in  dirck,  it  is  generally 
the  duty  of  lier  master  t<.  keep  on  liuard  a  sufli- 
cient  Clew  to  protect  tlie  vessel  against  ordinary 
risks.  A  ship  after  having  l>een  moored  in  a 
dock,  was  subsequently,  by  order  of  the  dock- 
ma.ster,  removed  to  another  part,  from  which,  by 
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the  negligence  of  her  master  and  his  disobedience 
of  the  dockmaster's  orders,  she  broke  loose  and 
damaged  the  doclcs  : — Held,  that  the  ship  was 
liable  for  the  damage.     The  Ea-celsior,  supra. 

Harbour-master — Injury  to  Ship  in  attempting 
to  enter  Dock.] — The  authority  of  a  haiijuur- 
master  over  a  vessel  entering'  a  dock  is  not 
limited  by  his  knowledge  that  there  are  persons 
on  board  the  vessel  more  familiar  witli  the  local 
circumstances  of  the  place  than  he  is.  Tlie  latter 
are  not  at  liberty  to  disregard  the  orders  of  the 
harbour-master  because  they  think  that  he  is 
making  a  mistake.  It  is  only  in  the  last  resort, 
and  when  the  danger  is  fully  obvious,  that  the 
orders  of  the  harbour-master  should  be  dis- 
obeyed. Beneii  v.  Kirlicvdhrlqht  Manixtrutes, 
61  L.  J.,  P.  C.  23  :  [1892]  A.  C.  264  ;  '67  L.  T. 
474  ;  7  Asp.  M.  C.  221— H.  L.  (8c.) 

Semble,  that  the  master  of  a  vessel  is  not 
affected  by  the  knowledge  of  a  local  pilot  whom 
he  has  taken  on  boanl  to  assist  him,  so  as  to 
make  the  owners  of  the  vessel  responsible  for 
the  omission  of  such  pilot  to  inform  the  master 
of  a  local  danger.     Ih. 

Collision  caused  by.] — See  XX.  Colli- 
sion, The  Ci/nthia,  aiul  Cases  ante,  col.  723. 

XXV.  SHIPBROKERS  AND  AGENTS. 

1.  Commixsion  and  Enqdoijnicnt,  914. 

2.  Liabilities,  919. 

1.  Commission  and  Employment. 

Commission,  whether  Contingent.] — A  ship- 
broker  is  fiiritled  to  5^  ])L'r  cent,  on  the  gross 
freight  of  a  ship,  thougii  payment  of  a  part  is 
contingent  on  the  arrival  of  the  vessel  home. 
Uolerts  V.  Juekson,  2  Stark.  225  ;  19  R.  R.  706. 

The  actual  earning  of  freight  under  a  charter- 
party  is  not  a  condition  precedent  to  the  right  of 
the  shipbroker  to  his  commission  for  procuring 
the  execution  of  the  charter.  Hill  v.  Kitchinn, 
3  C.  B.  299  :  15  L.  J..  C.  P.  251. 

A.,  a  shipbroker,  procured  a  charterparty  to  be 
made  between  B.,  a  shipowner,  and  C,  under 
which  the  owner  contracted  to  bring  home  a 
cargo  of  guano,  and  the  merchant  agreed  to  pay 
fi  eight  at  the  rate  of  il.  1.5.«.  per  ton,  to  he 
reduced  to  4/.  ]2.v.  6d.  if  the  shij)  did  not  arrive 
off  Cork  or  Falmouth  on  or  before  a  given  day. 
There  w.as  no  express  ciigagenicnt  on  the  part  of 
C.  to  ship  a  cargo  : — Held,  that  A.  was  entitli.vl 
to  recover  from  B.  upon  a  quantum  meruit  for 
his  procuring  the  charter  to  be  executed,  with- 
out ^hewing  the  arrival  of  the  vessel  on  or  before 
the  day  mentioneil,  and  notwithstanding  only  a 
very  small  quantity  of  guano  iiad  Ijcen  shippeil 
aiKl  a  small  amount  of  freight  actually  earm'  1  ; 
tiiat  the  amount  of  compensation  due  to  him 
was  a  question  for  tlie  jury;  and  that,  in  esti- 
mating such  comi)ensati<.n,  they  were  properly 
guided  by  evidence  of  what  was  customary  in 
similar  cases.     Ih. 

If  a  broker  charters  ships  at  a  commission  of 
2h  per  cent,  on  their  outward  freight,  and  the 
like  on  their  homeward  freight.  an<l  the  ciiarter- 
party  makes  it  contingent  what  the  amount  of 
freiglit  shall  be,  the  broker  cannot  sue  for  any 
sum  till  the  contingency  is  determined.  Winter 
V.  Mitir,  3  Taunt.  531. 

Semble,  the  broker' .s  commission  on  obtaining 
a  charterparty  is  5  per  cent,  on  the  freight, 
unless  there  is  a  special  agi-ecmcnt  or  the  ship  is 
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chartcvcil  upon  a  tciidei'.  Broicn  \.  Ktiirnr,  9 
Car.  cVc  F.  204.  And  see  Unid  v.  litnui,  10  B.  &  C. 
4H8  :  8  L.  .1.  (U.S.)  K.  B.  114,  infra;  Cohen  v. 
P.if/i't.  4  Camp.  <»(•). 

The  broker  who  first  introduces  the  purchaser 
of  a  sliip  to  the  vendor  is  entitled  to  his  com- 
mission, although  the  princij)als  complete  the 
negotiation,  and  other  brokers  iniknown  to  each 
other  also  iiilrodiice  the  purchaser  and  vendor, 
who  had  communicated  with  each  other,  without 
anil  before  tlie  introduction  of  any  broker. 
Cunard  v.  Van  Oppcn.  1  F.  &  F.  716. 

If  the  ueg'otiation  poes  off  by  the  fault  of  the 
broker  he  is  entitleil  to  no  commission  or  expenses, 
other  than  such  as  have  been  occasioned  at  ship- 
owners' special  request.  Dalton  v.  Ij-cin,  4  Car. 
&  P.  289. 

The  charter  contained  a  provision  that  the 
ship  should  be  consigned  to  C.  &  Co.  at  Liver- 
pool, or  their  agents  at  her  port  of  discharge  in 
this  country ;  and  in  the  margin  was  a  memo- 
randum that  "this  charter  is  subject  to  '31.  per 
cent,  payable  by  the  ship  "  : — Held,  that  the  jury 
might  infer  from  A.'s  execution  of  the  charter  a 
contract  bv  him  to  pav  C.'s  commission.  Smith 
V.  Boidcher,  1  Car.  &  K.  573. 

Three  shipbrokers  agreed  in  writing  with  a 
shipowner  to  freight  his  ship  at  a  certain  com- 
mission, dividing  profits  of  commission.  One  of 
the  brokers  alone  paid  and  received  money  on 
account  of  tlie  ship,  and  delivered  to  the  owner 
an  account,  charging  a  sum  for  commission.  Tlie 
owner  agreed  to  the  account,  but  objected  to  the 
commission.  There  was  no  adjustment  of  account 
between  the  brokers  : — Held,  that  an  action  for 
money  had  and  received  wxiuld  not  lie  by  the  two 
brokers  against  the  third  for  their  share  of  the 
commission.  Boi-ill  v.  Hammond.  9  D.  &  R.  186  ; 
6  B.  &  C.  149  :  5  L.  J.  (o.s.)  K.  B.  145. 

Actions    for.] — It   is   no   answer   to   an 

action  by  a  broker  for  commission  for  procuring 
freight  that  the  eharterparty  procured  was  such 
that  if  the  charterer  failed  to  obtain  certain 
licences  the  vovage  would  be  illegal.  Haines  v. 
BksIi,  5  Taunt"  521  ;  1  Marsh.  191. 

When  two  brokers  are  referred  to  in  advertise- 
ments by  a  shipowner,  and  one  of  them  procures 
the  cargo  and  receives  tlie  freight,  and  the  other 
pays  the  charges  for  clearing  out  the  ship,  the 
latter  must  shai'e  the  commission  with  the  former, 
and  cannot  by  usage  of  trade  maintain  an  action 
against  the  shipowner.  Hall  v.  Benson,  7 
Car.  &  P.  711. 

When  Earned.] — To  enable  a  broker  to 

recover  a  commission  on  the  sale  of  a  ship,  the 
mere  fact  of  his  having  introduced  the  purchaser 
to  the  seller  will  not  be  sufficient ;  but  if  it 
appears  that  such  introduction  was  the  founda- 
tion on  which  the  negotiations  proceeded,  the 
parties  cannot  afterwards,  by  agi-eement  between 
themselves,  withdraw  the  matter  from  the  broker's 
hands  and  deprive  him  of  his  commission.  The 
broker  will  be  entitled  to  his  commission  if  he 
was,  up  to  a  certain  time,  the  agent  or  middle- 
man between  the  parties,  although  the  contract 
was  afterwards  completed  without  his  instru- 
mentality or  interference.  Wilkinson  v.  Martin, 
8  Car.  &  P.  1. 

The  usage  is  that  when  a  broker  has  brought 
the  captain  of  a  ship  and  a  merchant  together, 
and  they  by  his  means  enter  into  some  nego- 
tiation as  to  the  intended  voyage,  the  broker 
is  entitled    to   commission  if    a  eharterparty  is 


effected  between  them  for  that  voyage,  even 
thougli  they  may  employ  another  broker  to 
prepare  the  eharterparty,  or  may  write  the 
charterpartv  thcriiselves.  Burnett  v.  Bouch,  i> 
Car.  &  P.  620. 

If  a  broker  is  authorised  by  both  parties,  and, 
acting  as  the  agent  of  each,  communicates  to  the 
merchant  what  the  shipowner  charges,  and  also 
communicates  to  the  shipowner  what  the  mer- 
chant will  give,  and  he  names  the  ship  and  the 
parties  so  as  to  identify  the  transaction,  and  a 
eharterparty  is  ultimately  effected  for  that 
voyage,  this  broker  is  entitled  to  his  commis- 
sion ;  but  if  he  does  not  mention  the  names  so 
as  to  identify  the  transaction,  he  does  not  get  his 
commission  to  the  exclusion  of  another  broker, 
who  afterwards  introduces  the  parties  personally 
to  each  other.     lb. 

A  shipbroker  employed  to  sell  a  ship  which 
when  put  up  for  sale  was  bought  in,  is  not 
entitled  to  a  commission  on  the  sale.  Jlr.sttirr 
V.  AtJd?is,  1  Marsh.  70  ;  5  Taunt.  381. 

A  shipbroker  who  has  procured  a  bargain  for 
the  hire  of  a  vessel  is,  by  usage  in  the  city  of 
London,  entitled  to  a  certain  commission  on  the 
amount  of  freight  if  the  contract  is  perfected, 
but  not  otherwise.  Bead  v.  Bann,  10  B.  &  C. 
438  ;  8  L.  J.  (O.s.)  K.  B.  144. 

Even  where  the  contract  is  not  completed 
through  the  act  of  the  owner.  Broad  v.  Thomas, 
7  Bing.  99  :  4  M.  &  P.  732  ;  4  Car.  &  P.  338  ; 
9  L.  J.  (o.s.)  C.  P.  32. 

Shipbrokers  were  employed  by  shipowners  to 
procure  charterers  for  certain  ships.  The  brokers 
introduced  the  owners  to  another  firm  of  brokers, 
and  negotiations  were  commenced  at  the  office 
of  the  last-named  firm  with  L.  for  the  chartering 
of  these  ships.  The  negotiations  with  L.  came 
to  nothing  ;  but  L.,  from  the  knowledge  thus 
acquired,  informed  M.  that  the  owners  had  a 
ship  in  want  of  a  charterer,  and  M.  became  the 
charterer  of  this  ship  of  theirs.  In  an  action 
by  the  brokers  to  recover  their  commission  from 
the  shipowners  on  the  charter  of  this  ship  : — 
Held,  that  their  services  in  the  transaction  were 
too  remote.  Gibson  v.  Crich.  1  H.  &  C.  142  :  31 
L.  J.,  Ex.  304  :  G  L.  T.  392  ;  10  W.  R.  525.  S.C, 
at  nisi  prius,  2  F.  &  F.  766. 

Where  by  the  terms  of  a  eharterparty  a  vessel 
is  let  for  an  indefinite  period,  and  the  voj^age  is 
general,  the  shipbroker  who  lets  the  vessel  is 
entitled  to  claim  commission  as  for  a  voyage  of 
that  description,  and  not  for  a  specific  voyage  on 
bonds.     Holl  v.  Pincent,  6  Moore,  228. 

Provision  in  eharterparty  as  to  Brokers.] — 

Ship  to  be  "  consigned  to  charterers"  agents 
inwards  and  outwards,  paying  the  usual  com- 
mission."    See   Cross  v.  Pagliano,  ante,  col.  247. 

Custom  —  Evidence  as  to.l — A  declaration 
on  a  eharterparty  stated  that  it  was  agreed 
between  the  owner  of  the  ship  "  Maggie,"' 
and  charterers,  that  "  the  ship  should  load  a 
cargo  in  London  and  proceed  to  Hong  Kong- 
and  deliver  the  same,  the  ship  to  be  consigned 
to  the  charterers'  agents  in  China,  free  of  com- 
mission on  that  charter"  ;  that  according  to 
the  custom  of  merchants  in  London,  when  a  ship 
chartered  in  London  for  China  is  agreed  to  be 
consigned  to  the  charterers'  agents,  whether  con- 
signed free  of  commission  on  that  charter  or  not, 
it  is  the  right  and  duty  of  such  agents  to  procure 
a  charter  or  a  cargo  for  the  ship,  and  they  are 
entitled  to  be  paid  the  usual  brokers'  commissioD 
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on  the  amount  of  freight  payable  under  such 
charter,  unless  excluded  bv  special  contract :  but 
in  case  the  owners  procure  a  charter  or  cargo  for 
the  ship,  without  any  default  of  the  consignees, 
the  consignees  are  entitled  to  the  brokers'  com- 
mission on  any  freight  payable  under  such 
charterparty,  unless  such  right  is  excluded  by 
special  contract  ;  that  the  ship  arrived  in  China, 
and  the  owners*  agents  as  consignees  performed 
their  duty  free  of  commission  on  the  outward 
voyage,  and  were  ready  to  procure  a  charter  or  a 
cargo  for  Hong  Kong :  that  the  charterer  did 
not  permit  them  to  procure  such  charter  or  cargo, 
but.  without  the  default  of  the  owners'  agents, 
himself  procured  a  cargo.  Breach,  nonpayment 
by  the  charterers  of  any  commission  on  the 
cargo  : — Held,  that  the  parol  evidence  of  the 
mercantile  usage  was  not  admissible  to  vary  the 
terms  of  the  charterpartv.  Ph/Utjjj)s  v.  Briard, 
1  H.  &  N.  21  :  25  L.  J.,  Ex.  233  :  4  W.  R.  486. 

The  defendants,  who  were  shipbrokers,  being 
employed  by  the  French  government  to  charter 
two  ships,  L.,  who  was  also  a  shipbroker,  in- 
formed them  of  two  ships,  the  '•  New  York"  and 
the  "  Glasgow,"  open  to  charter.  After  corre- 
spondence between  L..  the  defendants  and  the 
shipowners,  the  "Xew  York"  was  chartered  for 
six  months,  and  the  defendants  wrote  to  L.  that 
in  consideration  of  his  having  assisted  them  in 
getting  the  "  2s  ew  York  "  charter  they  agreed  to 
pay  him  a  commission  of  2J  per  cent.  The 
"Glasgow"  was  afterwards  chartered  and  the 
"New" York"  charter  was  renewed  for  a  further 
six  months.  L.  claimed  commission  on  the 
"Glasgow"  charter  and  on  the  renewed  "New 
York"  charter  : — Held,  that  evidence  was  admis- 
sible of  a  custom  amongst  shipbrokers  that  an 
introducing  broker  should  receive  further  com- 
mission on  renev.-ed  charters  notwithstanding  the 
written  agreement.  Alien  v. Sund'nig,  1  H.  &  C. 
123. 

In  order  to  prove  a  custom,  it  was  proposed  to 
ask  a  broker,  "  What  is  the  custom  with  regard 
to  pajTnent  of  brokers'  commission  when  the 
broker  introduces  another  broker  to  a  shipowner, 
•which  shipowner  substantially  negotiates  with 
one  of  the  brokers  introduced  ?" — Held,  that  this 
question  was  rightly  disallowed.  Gibson  v.  Crich, 
supra. 

Where  A.  employs  B.,  a  broker,  to  procure  a 
charter,  and  B.  employs  C,  another  broker  : — 
Semble,  evidence  of  custom  as  to  which  broker 
is  entitled  to  the  commission  is  admissible.  Sm  ith 
V.  liontcher,  1  Car.  A:  K.  '>7'S. 

Notice  of  Names  of  Vessels.] — The  defen- 
dants, London  merchants,  employed  a  broker  at 
Liverpool  to  purchase  some  wool.  The  broker 
negotiated  a  sale  by  the  plaintiff  to  the  defen- 
dants of  certain  bales  deliverable  at  Odessa, 
"  the  name  of  the  vessels  to  be  declared  as  sf)on 
as  the  wools  were  shipped."  In  this  transaction, 
the  broker  acted  for  both  the  plaintiff  and  the 
defendants.  By  the  custom  of  Liverpool,  where 
a  contract  contains  a  stipulation  that  notice  of 
an  event  should  be  given  Vjy  the  vendor  to  the 
vendee,  it  is  usual  for  the  vendor  to  give  the 
notice  to  the  broker,  who  cdnmninicates  it  to 
the  vendee  : — Held,  that  the  defendants  were 
bound  by  such  usage,  and  therefore  that  a  notice 
by  the  plaintiff  to  the  broker  of  the  names  of  the 
vessels  on  which  the  wools  were  shipped  was  a 
performance  of  that  stipulation,  althougli  the 
broker  omitted  to  communicate  tlieiii  to  the 
defendants.     Graces  v.  Legtj,  2  H.  &  N.  210  ;  20 


L.  J..  Ex.  old  :  3  Jur.  (x.s.)  519  :  5  W,  R.  597— 
Ex.  Ch. 

Payment  on  Behalf  of  Ship.] — A  broker,  who 
had  received  mouey  for  the  shippage  of  goods 
on  account  of  the  owners  of  the  ship,  offered  to 
pay  it  to  the  captain,  who  was  also  managing 
owner,  by  a  cheque.  This  the  captain  declined, 
preferring  that  the  broker  should  open  a  credit 
for  him  at  a  bank  in  New  Brunswick  in  favour 
of  H.,  which  the  broker  did.  The  bank  accord- 
ingly paid  H.  250Z.,  for  which  H.  gave  a  bill, 
drav.-n  by  him  in  favour  of  the  bank  upon  the 
broker,  who  accepted  and  paid  it  when  due.  The 
broker  having  sued  the  co-ov\-ners  for  the  balance 
of  his  accoirnt : — Held,  that  this  was  a  good 
payment  of  250Z.  by  the  broker,  and  binding  on 
the  co-owners.  Anderson  v.  HiUics.  12  C.  B. 
499  ;  21  L.  J.,  C.  P.  150  ;  16  Jur.  819. 

Lien.] — Shipbrokers  have  no  lien  on  the 

certificate  of  registry  for  advances  made  by  them 
to  the  owner  for  the  use  of  the  ship.  Gibson  v. 
Ingo,  6  Hare,  112. 

Lien  on  Cargoes — Agent  for  Sale.] — A., 

in  New  Brunswick,  employed  an  agent  in  London 
to  charter  vessels  for  carriage  of  deals  from  New 
Brunswick  to  be  consigned  to  the  agent  for  sale. 
i  A.,  in  breach  of  this  contract,  consigned  the  deals 
I  to  another  person  : — Held,  that  the  agent  had  a 
lien  on  all  the  cargoes  for  expenses  and  loss 
incurred  in  respect  of  each  vessel  chartered  by 
him,  but  not  for  commission  and  profits  which 
he  might  have  earned  if  the  vessel  had  been  con- 
signed to  him,  Younq  v,  Xtill,  32  Beav.  529  ; 
2'N.  R.  212  ;  9  Jur.  (x.s.)  976  ;  9  L.  T.  9  ;  11 
W.  R.  1052. 

Commission  on  Freight — Charterers  acting  as 
Brokers — Ship  lost.] — .See  Sibt'ons  v.  Sltij)  Bar- 
cralg  Co.,  ante,  col.  383. 

Introducing  Buyer — Commission.  ] — Where  the 
sale  is  not  in  consequence  of  the  shipbrokers 
introduction  commission  is  not  payable.  White 
v.  ^funro,  3  Ct.  of  Sess.  Cas.  (4th  ser.)  1011. 

Statutes  as  to  Brokers.] — Shipbrokers  are  not 
within  the  statutes  relating  to  brokers  in  London. 
Gibbons  V.  Bute,  4  Bins:.  3U7  ;  5  L,  J,  (o.s.)  C.  P. 
176  ;  29  R. R.  570. 

Loss  on  Ee-charter — Liability  of  Principal.] — 
The  defendants  chartered  a  ship  to  sail  to  T.  and 
there  load  a  cargo  at  60*.  jier  ton  freight.  They 
wrote  to  the  plaintiffs  asking  them  to  instruct 
their  firm  at  T.  to  re-charter  the  ship  for  the 
defendants  at  the  best  rate  they  could  ;  and 
stating  that  if  there  should  be  a  loss  the  plaintiffs' 
draft  for  the  difference  should  be  honoured.  The 
rate  of  freight  at  T.  being  only  40.?.  per  ton,  the 
plaintiffs  put  their  own  cargo  on  board,  drawing 
upon  the  defeudants  for  the  difference  between 
40.f.  and  GQs.  freight.  The  ship  was  lost,  and  the 
defendants  refused  to  acccjit  the  draft  : — Held, 
that  the  cargo  wlien  on  board  being  liable  to  tlie 
shipowner  for  freight  at  Wx.  instead  of  40.s-.,  there 
was  such  a  loss  as  contemplated  in  the  letter,  and 
that  the  defendants  were  liable  for  not  accepting 
the  draft.  Ycanirs  v.  Linrhaii,  3  L.  T.  855  ;  1) 
W.  R.  313. 

Sale  of  Ship— Commission.] — See  Willcinson  v. 
Ahtoii.  (inil  r.isrs  antr,  col.  168. 

Passage  Broker.] — See  Murriss  v.  I/oicdcn, 
supra,  cul.  *73. 
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In  Forwarding.]— On  a  bailment  to  a  shipinnix 
iigeut  to  forward  goods,  an  aciion  for  not  safely 
carrying  and  delivering  is  not  maintainable. 
riatzonx.  Lc  Jh-an,  4  F.  &  F.  54.-). 

Duty  to  Examine  Goods.]— The  defendant,  who 
carried  on  business  at  B.,  and  had  acted  there  as 
agent  for  the  plaintiffs,  who  wei'e  merchants  at 
L..  in  the  shipment  of  iron  to  Germany,  wrote 
to  the  plaiutififs  proposing  to  them  to  purchase  a 
<iuantity  of  scrap  iron,  describing  it  as  of  a 
f^pecitied  quality.  I'he  plaintiffs  desired  to  have 
an  offer  of  cost  and  freight  to  Rotterdam.  The 
<lefendant  stated  the  price,  but  his  inability  to 
make  an  offer  as  to  freight,  as  he  had  then  no 
ship  available,  but  expressed  his  conviction  that 
he  should  shortly  be  able  to  find  a  ship.  Before 
the  plaintiffs  closed  with  the  offer,  the  defendant 
piijposed  a  ship  for  the  conveyance  of  the  iron. 
The  plaintiffs  accepted  the  purchase,  but  objected 
to  the  ship  as  too  small  to  take  the  whole  cargo, 
desiring  the  defendant  to  look  out  for  another. 
Thereupon  he,  as  agent  for  both  parties,  entered 
into  and  accepted  the  contract  of  sale,  and 
transmitted  it  to  the  plaintiff's.  He  afterwards 
engaged  a  vessel  to  convey  the  iron,  received  the 
same,  and  caused  it  to  be  shipped,  assuring  the 
plaintiffs  that  the  cargo  was  considered  a  first- 
rate  description  of  scrap  iron.  The  profit  of  the 
defendant  was  derived  from  commission  from 
tlie  seller  and  from  tlie  shipowner  : — Held,  that 
the  defendant  was  not  liable  for  damages  on 
account  of  the  iron  shipped  being  inferior'to  the 
description  in  the  contract,  inasmuch  as  no  obli- 
gation to  see  to  the  quality  of  the  iron  arose  on 
the  employment  of  the  defendant  as  shipping 
agent,  there  being  no  evidence  of  usage,  nor  of 
an  engagement  by  him.  that  he  should  do  so. 
Ziiilchenbart  v.  Alexander,  1  B.  &  S.  234  ;  30 
L.  J.,  Q.  B.  254  ;  7  Jur.  (n.s.)  1157  ;  4  L.  T.  412  ; 
9  W.  R.  670— Ex.  Ch. 

Brokers  acting  as  Owners.]— Shipbrokers,  not 
being  owners  of  a  particular  ship,  though  they 
were  of  others,  having  issued  advertisement's 
and  tickets  announcing  the  times  of  sailing,  and 
describing  the  ships  as  their  "line";  evidence 
was  given  that  if  they  were  owners  the  announce- 
ments would  be  in  the  same  form  : — Held,  that 
it  was  for  the  jury  to  say  whether  the  parties 
had  held  themselves  out  as  owners,  or  had  acted 
only  as  agents.  Si?tq)so/i  v.  Younn,  2  F.  k.  Y. 
426. 

Warranty  of  Authority.]— In  an  action  against 
a  broker  who  had  professed,  on  behalf  of  the 
owner  of  a  ship,  to  charter  her  to  the  plaintiffs, 
not  having  authority  so  to  do,  and  who  had 
requested  them  to  charter  themselves  some  other 
ship,  and  they  having  chartered  a  much  larger 
ship  at  a  higher  freight :— Held,  that  they  could 
not  recover  from  the  broker  more  than  the  differ- 
ence of  freight  on  the  tonnage  of  the  former 
Bhip,  if  they  could  have  procured  one  of  similar 
size,  or  had  neglected  to  give  the  broker  notice 
of  the  substituted  ship,  so  that  he  might  use  the 
surplus  freight.     Mitchell  v.  KaJil,  2  F.  &  F.  709. 

Pilotage  Dues.]— The  fees  to  which  pilots  who 
are  earned  to  sea  against  their  will  or  beyond 
their  distance  are  entitled,  under  17  &  18  Vict, 
c.  104,  s.  397,  are  not  "pilotage  dues"  for  which 
shipbrokers  are  liable  under  s.  3G3.     J/ortco  v. 
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'^"{''"l-  '^^  ^-  J-'  ^I-  C-  ^-6  ;  4  C.  p.  D.  216  ;  41 
L.  T.  71. 

Cesser  Clause— Effect  of.]— See  Bn/den  y 
^u^hl,]n■.  col.  252  ;  Lorhharf  v.  FaJh.  and  Cases, 
col.  446  ;  llansoi  v.  Ilarvold,  col.  402. 


XXVI.  ADMIRALTY  LAW  AND  PRACTICE. 

I.  High    Court  of  Admiralty   and   Admiralty 

Bit  is  tun. 

a.  Jurisdiction. 

i.  Subject-matter,  921. 

ii.  Locality,  922. 

iii.  Maritime  Lien,  923. 

iv.  Between  Foreigners,  924. 

V.  Mortgages,  925. 

vi.  Assault  and  Ill-usage.  925. 
vii.  Personal  Injury— Loss  of  Life,  925. 
(.4.?  to  other  matters  see  stih-heads  below.') 

b.  Actions  for  Wrongfully  Suing  in  Admi- 

ralty, 926. 
e.  Prohibitions,  926. 
d.  Chancery      Jurisdiction     in    Admiralty 

Matters,  936. 

2.  County  Covi-ts,  937. 

3.  Passage  Court,  945. 

4.  Cinque  Ports,  945. 

5.  Vice-Admiralty,     Colonial,    and     Cotisular 

Courts,  946. 

6.  Bcgistrar,  Office  of,  948. 

7.  Liiv  Applicable,  948. 

8.  High  Court,  not  of  Record,  948. 

9.  Wreck,  948. 
10.  Droits,  950. 

II.  Beaconage,  951. 

12.  Illegal  Colours,  951. 

13.  Foreign  Enlistment,  951. 

14.  Prize,  951. 

15.  Wages  and  Dishurscments,  952. 

16.  Restraint,  953. 

17.  Possession,  955. 

18.  Co-ownershijj,  957. 

19.  Necessaries. 

a.  Generally.  960. 

b.  What  are.  961. 

c.  Lien,  964. 

d.  Foreign  Ships,  965. 

e.  Priorities.  967. 

20.  Breach  of  Contract— Damage  to  Cargo,  968. 

21.  Slave  Trade — Piracy  Bounties,  971. 

22.  Practice. 

a.  Practitioners,  971. 

b.  Parties,  973. 

c.  Writ  and  Appearance,  975. 

d.  Arrest,  976. 

e.  Breaking  Arrest,  981. 
/.  Bail,  981. 

g.   Appraisement  and  Sale,  984. 
h.    Default  Proceedings,  987. 
i.    Stay  and  Transfer,  989. 
j.    Preliminary  Act,  992.  i 

/.;.  Pleadings,  993. 

I.    Particulars,  995.  ' 

m.  Inspection  and  Discovery,  996. 
n.   Interrogatories,  997. 
0.   Assessors,  999. 
_p.   Evidence,  1000. 
q.    Consolidation,  1001. 
r.   Amendment  of  Proceedings,  1001. 
.V.    Jury.  1002. 
t.   Right  to  Begin,  1003. 
u.  Tender,  1003. 

v.  Proceedings  in  Actions — Various,  1004. 
w.  Reference  to  Registrar,  1005. 
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X.  Decree — Judgment — Execution,  1007. 
y.  Security  for  Costs,  1009. 

23.  Ajjjjcdis. 

a.  To  Court  of  Appeal.  1010. 

b.  To  Privy  Council,  1012. 

c.  From  County  Court,  1014. 

24.  Costs. 

a.  Generally,  1017. 

b.  Of  Reference,  1022. 

c.  Of  Appeal,  1024. 

See  also  IX.  Mortgage  ;  XVIII.  Salvage  ; 
XX.  Collision. 

1.  High  Court  of  Adsiiralty  and 
Admiralty  Division. 

a.  Jurisdiction. 

See  also  sub-heads,  cols.  926,  seq.,  948 — 971, 
below. 

i.  Subiect-matter. 

Subject-matter  —  Bottomry.]  —  Whether  the 
court  has  or  has  not  jurisdiction,  depends  upon 
the  subject-matter.  3Ieretone\.  Gibbons,  3  Term 
Rep.  267. 

It  has  cognizance  of  an  hypothecation-bond 
given  in  the  course  of  a  voyage,  though  executed 
on  land  and  under  seal.     lb. 

Freight — Prize.]— So  it  has  jurisdiction 

over  the  question  of  freight,  claimed  by  a  neutral 
master  against  the  captor,  who  has  taken  the 
goods  as  a  prize.    Smart  v.  Wolff,  3  Term  Rep.  323. 

Possession.] — So  it  has,  in  a  cause  of 

po-^spssioH,  jurisdiction  to  take  a  ship  from  a 
wiong-doer  and  deliver  her  over  to  a  person 
c  l.uming  as  the  right  owner.  Blaiuhard,  In  re, 
2  B,  icC,  244  ;  3  D,  &  R,  177  ;  26  R,  R.  329. 

Torts  at  Sea.]— The  court   has  original 

jurisdiction  over  torts  committed  on  the  high 
seas,  and  therefore  over  a  collision  on  the  high 
.•^eas  where  the  vessel  doing  the  damage  was  a 
keel,  or  a  vessel  without  masts,  usually  propelled 
Vjy  a  pole.  The  Sarah,  Lush,  .549.  And  see 
Caide  v.  Coohe,  2  Keb.  498,  infra,  col.  927. 

But  a  suit  to  recover  damages  for  a  tort  com- 
mitted in  a  foreign  country  will  not  lie,  if  no 
.'iuoh  remedy  is  given  by  the  English  law.  The 
Jlalley,  5  Moore,  P.  C.  (N.S,)  262  ;  37  L.  J,.  Adm, 
33  ;  L.  R.  2  P.  C.  193  ;  18  L.  T.  879  ;  16  W.  R.  998. 

Salvage — What  is  Subject-matter  of.] — 

See  (jas  Fluat  Wltifton,  No.  2,  iiil'ia,  c<il,  r/J5. 

Pilotage.]  —See    The    Bee,   Pierce   v. 

Jliiji])cr,  ante,  col,  143, 

Damage  done  by  Negligence — Collision.] 

— If  through  the  negligence  or  misconduct  of 
those  on  l>oard  a  vessel  another  vessel  receives 
or  does  damage,  the  owners  of  the  wrongdoing 
vcsi-el  would  be  liable  in  the  court  of  admiralty 
for  the  damage,  even  though  there  was  no 
collision  between  the  two  vessels.  The Indu-ttrie, 
40  L.  J,.  Adm.  26  ;  L,  R.  3  A.  &  E,  303  ;  24  L.  T. 
446  ;  19  W,  R.  728  :  1  Asp.  M.  C.  17, 

Tl:e  '■  Pdue  Bell,"  coming  up  the  channel  to 
Hartlepool  on  a  dark  morning,  was  compelled 
suddenly  to  [)ort  her  helm  by  reason  of  the 
"  Industry  "  being  discovered  across  the  fairway  of 
the  channel  without  any  light  exhibited  ;  in  con- 
K'qucnce  of  this  manoeuvre  the  "  Blue  Bell"  took 
fhe  ground,  and  though  her  anchor  was  let  go, 
dragged  it  and  drove  against  the  town  wall  of 
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Hartlepool,  suffering  damage  : — Held,  that  tiie 
court  had  jurisdiction  to  entertain  the  suit,  and 
that  a  good  ground  of  action  was  disclosed,     lb. 

— —  Average.]— The  court  of  admiralty  had 
no  jurisdiction  to  enforce  a  claim  for  general 
average  contribution,  except,  perhaps,  where  the 
proceeds  of  ship,  cargo  and  freight  were  in  conit. 
The  Constancia,  4  Not,  of  Cas,'677  ;  10  Jur,  845. 
And  see  XVII,  Average,  ante,  col,  .592, 

Damage  by  Tug  to  Tow.]— A  ship  in  tow 

of  a  tug  was  by  the  fault  of  the  tug  damaged  bj; 
collision  with  a  third  ship.  Held,  that  the 
admiralty  court  had  jurisdiction  in  a  suit  by 
the  owners  of  the  ship  in  tow  against  the  tusr 
The  Mffht  Watch,  32  L.  J„  Adm.  47  ;  8  Jur 
(N,s,)  1161  ;  7  L.  T.  396  ;  11  W.  R.  189.  See  also 
The  Hubert  Bow,  ante,  col.  756. 


ii.  Locality. 

Within  Counties— Contract.]— The  admiralty 
had  no  jurisdiction  in  cases  of  contracts  anil 
matters  done  within  the  bodies  of  counties,  either 
by  land  or  by  water.     Buss  v,  Walher,  2  Wils.  264. 

Collision.]— Nor    for    running    foul   of 

and  breaking  a  vessel  in  the  river  Thames,  and 
in  the  body  of  the  county  of  Kent,  Velthasen  v. 
Ormsley,  3  Term  Rep,  315,  See  also  The  Eliza 
Jane,  3  Hag,  Adm,  335,  ante,  col,  837  ;  The 
Public  Opinion,  2  Hag,  Adm.  398,  ante,  col.  837. 

Restriction — Onus.] — Where  the  ancient  juris- 
diction of  the  court  is  restricted  by  act  of 
parliament,  the  burden  is  on  those  who  wish  tr> 
avail  themselves  of  the  restriction  to  give  full 
proof  of  the  circumstances  (e.g.  the  distance  of 
three  miles  from  the  shore)  which  give  effect  to 
the  restriction,  and  in  case  of  doubt  the  court 
will  not  consider  its  jurisdiction  ousted.  The 
Argu,  Swabey,  112. 

Cinque  Ports.] — The  court  has  a  concurrent 
jurisdiction  within  the  boundaries  of  the  juris- 
diction of  the  cinque  ports ;  and  this  remains 
unaltered  by  17  &  18  Vict.  c.  104.  s.  460.  Maria 
Liiisa,  Swabey.  67  ;  2  Jur.  (n.s.)  264  ;  4  W.  R. 
376. 

Damage  to  Pier  in  Foreign  Country.] — See  Tlie 
M.  Mu.i-hinii,  infra,  cols.  760,  89il. 

British  Dominions  Abroad — Arrest.] — Upoit 
the  arrest  of  a  ship  within  the  jurisdiction,  the 
power  of  the  court  extends  to  acts  done  on  the 
iiigli  seas,  and  to  places  within  the  Britislv 
dominions  abroad.  The  Pcerlrss,  13  Jloore, 
P.  C.  4S4  ;  Lush,  103  ;  30  L.  J.,  Adm.  89  ;  Ii 
L,  T,  125, 

Criminal  Jurisdiction.]  —  The  common  law 
courts  liav(,'  concurrent  jurisdiction  with  the 
admiralty  in  murders  committed  in  creeks  and 
havens,  as  Milford  Haven.  Bex  v.  Bruce,  2- 
Leach,  C.  C.  1093. 

Murder  on  Foreshore.] — The  admiral  ha» 

not  jurisdiction  in  case  of  one  wounded  at  sea  and 
dying  on  shore.     Peacock  v.  Lacy,  2  Co.  Rep,  93. 

Indictment  for  wounfling  on  board  a  ship, 
lying  in  Penarth  roads,  three  quarters  of  a 
mile  from  the  shore : — Held,  that  the  venue 
was  rightly  laid  in  Glamorganshire.  Be/j.  v.. 
CuHninfjham,  Bell,  C.  C.  72. 
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On  High  Seas  and  Foreign  Rivers.] — The 

admiralty  jurii^ilictioii  (if  England  extends  over 
British  ships,  not  oidy  when  they  are  sailing  on 
the  high  seas,  but  also  when  they  are  in  the  rivers 
of  a  foreign  territory,  at  a  place  below  bridges, 
■where  the  tide  ebbs  and  flows,  and  where  great 
ships  go.  Fcf/.  V.  Andersun,  38  L.  .J.,  M.  C.  12  ; 
L.  K.  1  C.  C.  161  :  19  L.  T.  400  ;  17  W.  E.  208  ;  11 
Cox.  C.  C.  198.  See  also  Punj.  \.  Lopez,  27  L.  J., 
M.  C.  48;  7Cox,  0.0.431. 

Coroner.] — In  an  estuary  of  the  sea  where  both 
banks  are  visible,  the  admiralty  and  common-law 
coroner  have  a  common  jurisdiction.  Inquisition 
on  one  hanged  on  board  ship  at  Blacliwall.  Rlx 
V.  Broicn,  1  Iveb.  420. 

Information  against  the  captain  of  a  man-of- 
war  at  Portsmouth  for  refusing  to  allow  coroner 
to  come  on  board  to  view  a  body.  Hex  v. 
Saleguard,  Andrews,  231. 

Accessories  on  Shore  to  Barratry  on  the  Sea 
are  not  triable  in  Admiralty.]  — Accessories 
before  the  fact  on  shore  to  the  wilful  destruction 
of  a  ship  on  the  high  seas  are  not  triable  by  the 
admiralty  jurisdiction  under  11  Geo.  1,  c.  29, 
s.  7 ;  they  not  having  done  any  act  within 
admiralty  jurisdiction.  Rex  v.  Easterhy,  2 
Leach,  0.  0.  947  (hut  sec  noiv  43  Geo.  3,  c.  113)  ; 
East,  P.  0.,  Add.  to  Pref.  xxvi. 

Municipal  Corporation  Act,  5&6  Will.  4,  c.  76 
— Transfer  of  Jurisdiction.] — See  Eaftof  Tlmher, 
2  W.  Eob.  251,  255,  u..  infra,  col.  949. 

iii.  jMaritiiiie  Lien. 

Judgment  of  Foreign  Court.] — The  plaintiffs 
brought  an  action  and  obtained  judgment  in  the 
tribunal  of  commerce  at  Lisbon  against  the 
captain  and  owners  of  a  British  ship  for  damages 
for  injurj^  caused  by  a  collision  with  the  plain- 
tiffs' ship.  The  Portuguese  coitrts  recognise  no 
distinction  between  actions  in  personam  and 
actions  in  rem.  The  defentlants'  ship  having 
come  into  a  British  court  the  plaintiffs  com- 
menced an  action  in  rem  against  the  ship, 
claiming  to  enforce  the  judgment  of  the  Portu- 
guese court  against  it,  and  arrested  the  ship : — 
Held,  that  the  action  in  the  Portuguese  court 
was  a  personal  action,  and  that  the  writ  in  the 
present  action  and  all  proceedings  under  it  must 
be  set  aside,  the  court  having  no  jurisdiction 
to  enforce  a  judgment  in  a  personal  action  by 
proceedings  in  rem.  Tlie  City  of  3/ecea,  50 
L.  J.,  Adm.  .53;  G  P.  D.  106  ; '44  L.  T.  750  ;  4 
Asp.  M.  0.  412— C.  A. 

Collision— Damage  Lien.] — All  nations  recog- 
nise and  will  enforce  a  damage  lien  when  it  has 
been  declared  by  a  foreign  court ;  but  it  is 
essential  that  it  should  appear  from  the  pro- 
ceedings of  the  foreign  court  that  the  object  of 
the  suit  was  the  sale  of  the  ship,  and  not  a 
personal  remedy  against  the  captain  or  owners. 
The  Bold  Buccletigh  (7  Moore,  P.  C.  267)  con- 
sidered.    Ih. 

Wrongdoing  Ship — Wilful  Act  of  Crew — 

Scotch  Law.] — The  courts  of  Scotland  have  from 
the  eaidiest  times,  in  the  exercise  of  admiralty 
jurisdiction,  administered,  not  the  municipal 
rules  of  Scotch  law,  but  the  law  and  custom  of 
the  sea  generally  prevailing  among  maritime 
states,  including  the  law  as  to  maritime  lien,  and 


now  the  admiralty  Irw  of  Scotland  is  identical 
with  that  of  England,  The  Bold  Bveeleugh 
(7  Moore,  P.  0.  267)  approved.  The  Diinlo.mt, 
Currle  v.  MeEnlght,  66  L.  J.,  P.  C.  19  ;  [1897] 
App.  Gas.  97  ;  75  L.  T.  457  :  8  Asp.  M.  C.  193— 
H.  L.  (Sc.) 

In  order,  however,  to  give  rise  to  a  maritime 
lien,  the  ship  against  which  the  lien  is  claimed 
must  be  the  instrument  of  mischief,  and  some 
act  of  navigation  of  the  ship  itself  must  either 
mediately  or  immediately  be  the  cause  of  the 
damage.  Lb.  And  see  further  as  to  damage 
lien,  ante,  cols.  717.  seq. 

Winding    Up.] — The    proper    mode    of 

enforcing  a  maritime  lien  on  a  vessel  belonging 
to  a  company  which  has  been  ordered  to  be 
wound  up  is  by  a  proceeding  in  the  winding-up, 
and  not  by  a  proceeding  in  rem  in  the  admiralty 
coiu't.  Ai/.stralla  Direct  Steam  Navigation  Co., 
Lnre,  44  L.  J.,  Oh.  676  ;  L.  E.  20  Eq.  325. 

The  arrest  of  a  vessel  by  the  admiralty  court 
is  a  sequestration  within  the  meaning  of  the 
Companies  Act,  1862,  s.  163.     Lh. 

Suit  in  Ireland  restrained  hy  Injunction' 
from  Chancery  in  England — Payment  out  of 
Money  in  Court.] — A  suit  was  instituted  in 
admiralty  in  Ireland  for  the  price  of  necessaries 
supjjlied  in  1869  to  '•  The  Lion,"  then  the  property 
of  the  North-West  of  Ireland  Deep  Fishery  Co. 
The  defendants,  liquidators  of  the  company, 
lodged  in  court  208/.  Is.  in  lieu  of  bail  and  as 
security  for  the  claim  and  costs,  and  to  abide 
the  judgment  of  the  court.  They  then  applied 
to  the  court  of  chancery  in  England  and  obtained 
an  injunction  against  the  plaintiffs  from  pro- 
secuting the  necessaries  suit  "until  further 
order,"  and  afterwards  applied  to  the  admiralty 
court  in  Ireland  for  payment  out  to  them  of 
the  208Z.  7.S.  Application  refused.  The  Lion, 
19  W.  E.  168  :  1  Asp.  M.  C.  321. 

Master's  Disbursements  and  Wages — Lien.] 
— See  V.  Mastee,  ante,  cols.  97,  seq. 

Seamen's  Wages — 'Lien,']— See  VI.  Seamen, 
ante,  cols.  119,  seq. 

Necessaries — Lien.] — See  19.  Necessaries, 
post,  cols.  964.  seq. 

iv.  Between  Foreigners. 

Court  unwilling  to  adjudicate.] — The  admir- 
alty court  was  unwilling  to  exercise  its  juris- 
diction in  disputes  between  foreigners.  The 
Martin  of  Xorfolk.  4  C.  Eob.  293. 

Possession  of  Foreign  Vessel.] — A  plaintiff  in 
an  action  in  rem  claimed  to  be  the  sole  owner  or 
mortgagee  of  a  foreign  vessel  against  which  the 
suit  was  brought,  and  to  be  entitled  to  have 
possession  of  the  same  decreed  to  him.  The 
defendants  appeared  under  protest,  and  delivered 
a  petition  on  protest  alleging,  as  the  fact  was, 
that  the  plaintiff  and  defendants  were  foreigners 
resident  abroad,  and  praying  the  court  to  pro- 
nounce against  its  jurisdiction.  The  consul  of 
the  foreign  state  where  the  ship  was  registered 
was  desirous  that  the  court  should  entertain  the 
suit,  and  prima  facie  evidence  was  given  at  the 
hearing  that  by  a  decree  of  a  competent  court 
of  such  foreign  state  possession  of  the  vessel  had 
been   transferred   to   the  plaintiff  : — Held,  that 
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the  court  would  not  decline  to  exercise  jurisdic- 
tion in  the  suit.  The  Ecangdl.^t7'ia,  rt6  L.  J., 
Adm.  1  :  35  L.  T.  410  :  25  W.  R.  255. 

A  plaintiff,  a  foreigner,  purchased  of  the 
defendant  cue  fourth  share  of  a  ship.  At  the 
time  of  the  purchase  she  was  a  British  ship,  but 
the  defendant,  a  foreigner,  subsequently  pro- 
cured a  register  for  her  as  a  foreign  ship.  In  a 
suit  by  the  plaintiff  for  possession,  the  court, 
upon  the  foreign  consul  refusing  to  interfere, 
declined  to  entertain  the  suit,  which  was  dis- 
missed, with  costs,  but  not  damases.  Tlie  Agui- 
eourt,  47  L.  J..  Adm.  37  ;  2  P.  07239. 

Attachment.]  —  Attachment  for  contempt 
issued  by  the  court  of  admiralty  against  a 
person  resident  in  Scotland  and  executed  with 
the  consent  of  the  court  of  admiralty  jurisdic- 
tion in  Scotland,  the  person  attached  being 
brought  to  England.  Afterwards  the  court  in 
Scotland  revoked  its  consent  : — Held,  that  a 
supersedeas  of  the  attachment  should  issue.  The 
JJafJtesis,  2  W.  Rob.  286. 

Wages.] — See  The  Trow  Mina,  infra,  col.  953. 

Possession  Suit.] — See  TJie  See  Renter,  1  Dods. 
22,  infra,  col.  957. 


V.  Mortgages. 

The  admiralty  court  had  formerly  no  jurisdic- 
tion in  resjject  of  ship  mortgages.  Tlie  Portsea, 
3  Hag.  Adm.  84.  The  Exmouth,  2  Hag.  Adm. 
83,  n. 

Under  3  &  4  Vict.  c.  65,  s.  3,  the  court  has 
power  to  decide,  not  any  question  arising  under 
a  deed  of  mortgage,  as  for  example  the  right  of 
the  mortgagee  to  freight,  but  only  questions  as  to 
the  mortgage  of  the  ship  herself.  The  Fortitude, 
2  W.  Rob.  217. 


vi.  Assault  and  Ill-vsage. 

Damages  lOOZ.  recovered  in  admiralty  by  a 
cook  against  the  captain  of  an  East  India 
Company's  ship  for  ili-usage.  The  Agincourt,  1 
Hag.  Adm.  271.  S.  P.,  The  Lowtlier  Castle,  1 
Hag.  Adm.  384. 

Assault  by  master  on  seaman  ;  120Z.  damages 
awarded  bj'  admiralty  court.  The  Enchantress, 
1  Hag.  Adm.  395. 

Assault  bv  master  on  mate.  The  Centurion,  1 
Hag.  Adm.  ici. 

The  admiralty  court  has  jurisdiction  in  case  of 
assault  bv  the  master  upon  a  passenger  at  sea. 
The  irurhers,  4  C.  R.)b.  73. 


vii.  Prrsinutl  Injury — Loss  of  Life. 

"Damage  done  by  any  Ship."] — A  stranger 
wiiil>i  |ia--iiiL.'  "Vf-r  thi-  di-ck  of  a  ship  in  dock 
in  the  'J'li;iiiies  was  injured  by  falling  down  a 
hatchway  left  unprotected  by  Uie  negligence  of 
those  on  board  : — Held,  that  he  could  not  sue 
the  ship  in  rem  :  and  that  his  injury  was  not 
<lamage  done  bj'  a  ship  within  the  meaning  of 
the  Admiralty  Court  Act.  LS'll.  The  Th^ta,  63 
L.  J.,  A(hn.  160  ;  [1894]  P.  280  ;  6  R.  712  ;  71 
L.  T.  25  ;  43  W.  R.  160  :  7  Asj).  M.  C.  480. 

The  admiralty  court  has  jurisdiction  to  enter- 
tain an  action  in  respect  of  injury  to  person 
done  by  a  ship.  The  Beta.  38  L.  J.,  Adm.  50  ; 
20  L.  T.  988  ;  17  W.  R.  933— P.  C.     S.  P.,  The 


Si/lph,  37  L.  J..  Adm.  14  ;  L.  R.  2  A.  &  E.  24  ; 
17  L.  T.  519  :  Thf  fJhlu,  37  L.  J..  Adm.  16.  n.; 
L.  R.  2  A.  &  E.  29,  n  ;  19  L.  T.  89  ;  Thr  Guld- 
faxe,  38  L.  J..  Adm.  12  ;  L.  R.  2  A.  &  E.  325  ; 

19  L.  T.  748  ;  17  W.  R.  578.  See  also  cols.  725, 
838,  990. 

b.  Actions  for  Wrong-fully  Suing-  in 
Admiralty. 

Depredation  at  Sea.] — Contraband  goods  were 
condemned  and  sold  in  Scotland  to  the  plaintiff. 
The  defendant  subsequently  sued  the  plaintiff  in 
admiralty  for  depredation  at  sea.  Juror  with- 
drawn, and  plaintiff  ordered  to  discontinue.  Itad- 
ley  V.  Ecclesjield,  1  Yentr.  173. 

Taking  Kelp  in  the  Severn.]  —  Action  for 
damages  for  suing  in  admiralty  for  taking  kelp 
in  the  Severn.  Flemming  v.  Yates,  3  Bulstr. 
205. 

Writ  of  error  to  reverse  a  judgment  for 
damages  for  wrongfully  suing  in  admiralty  ;  all 
the  errors  assigned  were  overruled.  N.B. — The 
suit  in  admiralty  was  for  taking  kelp  in  the 
Severn.     lb. 

Charterparty  Made  Abroad.] — Action  for  suing 
in  the  admiralty-  upon  a  charterparty  made 
abroad.     Cremer  and  Tookleifs  Case,  Godb.  385. 

Contract  for  Sale  of  Ship  and  Cargo.] — Action 
against  A.  f>ir  wrongfully  suing,  together  with  B., 
in  admiralty,  upon  a  contract  made  at  Melcombe 
in  the  countj'  of  Dorset  for  the  sale  of  a  ship  and 
her  cargo  of  fruit.  Poyntell  was  attached  to 
make  answer  as  well  to  the  king  and  queen  as 
to  the  plaintiff,  Billota.  Cause  agreed.  Poyntell 
v.  Billota,  Benloe,  pi.  Ill  ;  Dyer,  fo.  159,  b. 

Action  for  "Wrongfully  Suing  in  Admiralty.] — 

Row  V.  Aljwrt.  1  Bivi\vnl.  &  6.  4. 

Action  for  Arresting  Ship  as  an  Interloper — ■ 
East  India  Company.] — A  Wiinant  to  stay  Sands' 
ship  as  an  interloper  was  ol)taincd  from  the 
king  in  council  b^'  Child  on  behalf  of  the  East 
India  Company,  and  she  was  afterwards  arrested 
byadmiralty  process,  upon  which  Sands  appeared 
pro  interesse  suo.  Sands  thereupon  sued  Child 
for  wrongfully  suing  him  in  admiralty  and , 
obtained  judgment  for  1,500/.  damages  and  double 
costs  under  2  Hen.  4,  c.  11.  Child  v.  Sands,] 
Carth.  294  :  Lev.  pt.  3,  351  ;  Comb.  215  ;  4  Mod. 
176  ;  1  Salk.  31. 

He  who  procures  the  first  process  out  of  the 
admiralty  doth  prosecute  and  pursue  therein 
within  the  meaning  of  the  above  statute.     Il>. 


c.  Prohibitions. 

Generally. '  —  1  he  court  of  admir.alty,  altliough 
it  possesses  Ij}'  statute  in  certain  cases  some 
of  the  powers  of  a  superior  court,  is  an  inferior 
court,  to  which  prohibition  will  lie.  James  v. 
L.  S-  S.  W.  Ry.,  41  L.  J.,  Ex.  18G  ;  L.  R.  7  Ex. 
287  ;  27  L.  T.  382  ;  21  W.  R.  25  ;  1  Asp.  M.  C. 
220— Ex.  Ch. 

Courts  of  admiralty  and  courts  of  prize  are 
all  liable  to  the  controlling  authority  which  the 
courts  of  Westminster  Hall  have  from  time  to 
time  exercised  for  the  purpose  of  preventing 
them  from  exceeding  the  jurisdiction  given  to 
them  ;  the  general  ground  of  prohibition  being 
an  excess  of  jurisdiction  when  they  assume  to  act 
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in  matters  not  witliin  Iheir  co'j;nizance 
(rould.  2  H.  iU.  Ci),  100  ;  3  iCu.  M2. 

If  a  court  of  admiralty  proceeds  in  a  question 
where  it  has  no  jurisdiction,  the  court  will  grant 
a  prohibition  without  imposing  any  terms.  Velt- 
JuL^en  V.  OniLslei/,  3  Term  Rep.  315. 

Prohibitions  —  Contract.]  —  Prohibition  to 
admiralty  court  refused  in  suit  upon  a  bond 
made  in'  France,  because  the  witness  may  be 
beyond  sea,  and  cannot  be  examined  in  a  com- 
mon-law court.  Delaroclie  and  licrrney's  Case, 
Leon.  pt.  3,  232.  S.  P.,  The  Admiral  Court, 
Br.  &  Gold.,  pt.  2,  16. 

Suit  in  admiralty  for  possession  of  goods ; 
contract  by  deed  pleaded.  Prohibition  awarded. 
('(imlridfje  (Unrl)  v.  Penrose,  cited.  Dyer,  fo. 
l.-)9,  b. 

Suit  in  admiralty  for  wages  earned  at  sea  ; 
contract  made  in  Suffolk.  Prohibition  awarded. 
Bene  v.  Wilcoclis,  cited,  Dyer,  fo.  159,  b. 

Suit  in  admiralty  upon  obligation  made  at 
Picaumaris  for  appearance  in  admiralty.  Pro- 
hibition awarded.  Shirt  and  Floyd's  Case,  cited, 
Dyer,  fo.  159,  b. 

Suit  in  admiralty  upon  obligation  made  at 
Lincoln,  and  suggested  to  have  been  made  at  sea. 
Prohibition  awarded.  Brian  v.  Browne,  cited. 
Dyer,  fo.  159,  b. 

Suit  in  admiralty  for  breach  of  contract  made 
at  sea  or  in  foreign  parts.  Prohibition  awarded. 
Fane  v.  Pennoir,  1  Keb.  479. 

Prohibition  to  the  admiralty  where  the  issue 
is  whether  the  contract  is  made  on  sea  or  land. 
Susans  v.  Turner,  Noy,  67. 

Semble,  a  contract  made  at  sea  is  within 
admiralty  jurisdiction.     Ih. 

Prohibition  in  suit  upon  charterparty.  Smith- 
son  V.  Pain,  1  Keb.  158. 

Prohibition  to  the  admiralty  refused  in  a  suit 
upon  a  charterparty  made  in  Barbary  and  under 
seal,  for  non-delivery  of  sugars  spoiled  at  sea. 
Palmer  v.  Pope.  Hob.  79,  212.  And  see  Maldo- 
nado  V.  Slaney,  Benloe,  140. 

Sale  of  ship  alleged  to  be  at  sea.  Prohibition 
awarded  on  suggestion  that  it  was  at  land.  Green 
X.  Colducli,  1  Keb.  786. 

Suit  in  admiralty  on  bill  of  lading  for  not 
delivering  goods  in  as  good  condition,  &c.  Pro- 
hibition granted.  Caule  v.  Coolte  and  Sparke, 
2  Keb.  49^8. 

Semble,  if  the  libel  had  been  in  tort  for 
damage  to  the  goods,  the  admiralty  would  have 
had  jurisdiction.     lb. 

Semble,  in  a  suit  by  cargo-owner  against  ship- 
owner for  non-delivery  of  goods  through  breach 
of  duty  as  carrier,  the  admiralty  has  jurisdiction. 
Ih. 

Suit  in  admiralty  upon  charterparty  made  on 
land,  the  contract  being  alleged  to  be  at  sea. 
Prohibition  awarded.  Bushel  v.  Jay,  1  Keb. 
153.    S.  P..  Johnson  v.  Brake,  1  Keb.  176. 

The  admiralty  court  had  no  jurisdiction  upon 
a  contract  made  on  land  abroad.  Ball  v.  Tre- 
laicny,  Cro.  Car.  603. 

If  the  libel  alleges,  contrary  to  the  fact,  that 
the  contract  was  at  sea,  prohibition  will  go  to 
the  adnnralty.     Godfrey's  Case,  Latch,  11. 

A  contract  made  on  shipboard  at  sea  for 
victuals  is  triable  in  admiralty — per  Doderidge, 
J.     lb. 

Suit  in  admiralty  upon  a  charterparty  and 
ship  arrested.  Semble,  the  master  cannot  make 
the  ship  liable  in  admiralty  for  breach.  Wat.9o?i 
V.  ^\'arner,  Sid.,  pt.  2,  161. 


The  admiralty  had  no  jurisdiction  in  matters 
done  beyond  sea.  Thomlin.io/i's  Ca.^e,  12  Co.  Rep. 
104. 

The  admiralty  cannot  hold  plea  for  matters 
done  on  land,  as  of  a  suit  for  money  lent  to  the 
master  in  Spain.     Bridyeman's  Case,  Hob.  11. 

Collision.] — Prohibition  granted  in  case 

of  damage  by  a  foreign  ship  in  collision  in  the 
Thames.  Vclthasen  v.  Ormsleij,  3  Term  Rep. 
315. 

Prohibition  refused  where  the  collision  was  in 
the  Thames,  on  the  ground  that  there  was  no 
remedy  at  common  law.  Whai'tony.Pits,  1  Salk. 
548  (not  followed  in  Velthasen  v.  Ormsley, 
supra). 

Prohibition  granted  in  a  collision  suit,  but  only 
upon  the  undertaking  of  the  applicants  to  give 
the  names  of  the  owners  of  the  ship  sued,  so  that 
they  could  be  sued  at  common  law.  Martin  v. 
Green,  1  Keb.  730. 

After  Sentence.] — Prohibition  may  issue 

to  the  admiralty  after  sentence.  Bex  v.  Broom, 
or  Brome,  Comb.  444  ;  12  Mod.  135. 

Prohibition  to  the  admiralty  refused  after 
sentence  on  appeal,  there  being  concurrent  juris- 
diction.    CJiainbers'  Case,  1  Keb.  10.  66. 

Suit  in  admiralty  for  breach  of  charterparty, 
and  sentence  given.  Prohibition  refused.  Smith- 
son  V.  Pain,  1  Keb.  158. 

Prohibition  refused,  after  sentence  and  execu- 
tion. Walker  v.  Adams,  Siderf.  331  ;  2  Keb.  200, 
722. 

Prohibition  after  sentence  refused,  where  the 
contract  was  alleged  infra  jv^risdictionem  admi- 
rallitatis.  Barber  v.  Wharton,  2  Ld.  Raym-. 
1452  ;  2  Barnard.  2. 

Prohibition  not  granted  upon  a  surmise  after 
sentence  passed.     Susans  v.  Turner,  Noy,  67. 

An  admiralty  sentence,  unless  upon  its  face  it 
appears  to  have  been  passed  without  jurisdiction, 
is  presumed  to  have  been  made  with  jurisdiction. 
Ladbroke  v.  Crickett,  2  Term  Rep.  649  ;  1  R.  R. 
571. 

The  court  will  not  prohibit  the  admiralty  after 
sentence  upon  mere  surmise  that  the  matter  was 
infra  corpus  comitatus.  Case  of  the  Admiralty, 
12  Co.  Rep.  79. 

Prohibition  granted  to  the  admiralty  after 
sentence.     Kcech  v.  Potts,  1  Keb.  3. 

Enforcing  and  Giving  Bail.] — Prohibi- 
tion refused  in  a  suit  to  enforce  bail  given 
in  admiralty.  Parre  or  Par  v.  Brans,  Sir  Th. 
Raym.  7S  ;  1  Keb.  489.  Cf.  Barough  v.  Catliic, 
1  Keb.  88. 

A  stipulation  taken  in  a  vice-admiralty  court 
in  the  colonies  to  abide  the  decision  of  the  court 
of  appeal  in  prize  cases  is  not  a  recognizance, 
being  taken  in  a  court  not  of  record  ;  but  it  is 
enforceable  by  the  court  of  appeal.  Prohibition 
refused.     Brymer  v.  Atkins.  1  H.  BL  165. 

As  to  the  nature  of  stipulations  or  bail  in 
admiralty ;  whether  prohibition  lies  in  a  suit 
upon  the  bond.  Greenway  and  Baker's  Case, 
Godb.  193,  260. 

Security  for  safe  return  enforceable  in  admi- 
raltv.  See  Grave  or  Beyrave  v.  Hedges,  infra, 
col. '929. 

Prohibition  to  admiralty  applied  for  in  suit 
upon  bond  given  by  part  owners  taking  ship  to 
sea  against"  wish  of  co-o%\Tiers  ;  suit  stayed  by 
consent.    Justice  v.  Brown^  Hardr.  473. 
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Whether  a  stipulation  taken  in  the  admiralty 
by  a  part  owner  for  the  return  of  the  ship  can  be 
sued  on  in  admiralty  doubted.     lb. 

Necessaries.]  —  Prohibition    granted    in 

suit  in  admiralty  for  supply  of  an  anchor  to  a 
foreign  ship  at  Kadcliffe.  Jiixtin  v.  liulhim,  2 
Ld.  Kayra.  80.-) ;  1  Salk.  34  :  1  Keb.  .511  ;  8  Mod. 
244  ;  6  Mod.  79  :  1  Sid.  4.53;  1  Lev.  267  :  1  Vent. 
32  ;  Cro.  Car.  296. 

Action  in  admiralty  in  mayor's  court  of  Hull 
by  shipwright  for  repairs.  Prohibition  granted. 
Aghtoiig  Case,  Lit.  Rep.  166. 

Semble,  a  contract  for  the  supply  of  victuals 
made  on  shipboard  is  triable  in  admiralty. 
Godfrei/'s  Case.  Latch,  IL 

Prohibition  granted.  Libel  against  ship  and 
master,  and  late  and  present  owner  (who  had 
purchased  her  after  necessaries  supplied)  for  sails 
and  other  necessaries  supplied  in  an  English  port. 
Hoare  v.  Clement,  2  Shower  (3rd  ed.)  559. 

Prohibition  to  the  admiralty  in  a  suit  for 
necessaries  supplied  within  the  body  of  a  county. 
Cradoek's  Case,  Brownl.  &  (i.  pt.  2,  37. 

Libel  against  the  shij)  in  admiralty  for  pro- 
visions and  mariners'  wages.  Semble,  prohibition 
will  be  awarded.     Smith  v.  Till;/,  1  Keb.  708. 

Prohibition  to  the  admiralty  in  a  suit  for 
supplies  furnished  on  the  Thames.  Leigh  v. 
Hurley,  Owen,  122. 

Bottomry.]  —  Prohibition    refused    in    a 

bottomry  suit,  except  so  far  as  necessary  to  make 
the  master  a  party,  in  order  to  condemn  the  ship. 
Johmsoii  V.  Shcpnrij,  or  Shippeu,  or  Shejnray, 
Holt,  48  :  1  Salk.  3.5  ;  Ld.  Raym.  982  ;  Mod.  79'. 

Prohibition  to  admiralty  rcfu.sed  in  a  bottomry 
suit,  the  money  having  been  lent  at  sea.  Scare- 
burruw  v.  Lijrius,  Xoy,  95. 

Prohibition  to  admiralty  rcfu.sed  in  suit  against 
master  who  had  hyi)Othecated  the  ship  abroad. 
Corset  V.  Iluseleij,  Holt,  48  ;  Comb.  138. 

See  also  Benzen  v.  Jeffries,  1  Ld.  Raym.  152, 
and  X.  BoTTOMHV,  supr.-i.  col.  225. 

Possession  and  Eestraint.]  — Proliibition 

granted  in  a  suit  tor  pii-;sc>siiiii  of  a  ship  adjudged 
prize  and  bought  by  the  plaiutilf  in  Scotland. 
Thornton  v.  Smith,  2  KeVj.  158. 

Prohibition  does  not  lie  to  restrain  the  admi- 
ralty from  proceeding  in  a  cause  of  possession  for 
the  restoration  oi  a  vessel  to  a  person  claiming 
HH  true  owner  airaiiist  a  wrongdoer.  Jilanjihard, 
In  re,  3  D.  k  II.  177  :  2  15.  A:  C.  244  ;  20  R.  R. 
H29.     Sec  The  Prr/f/;/,  4  C.  Rob.  304. 

Prohibition  refused  in  a  suit  in  admiralty  by 
a  minority  in  value  of  part  owners  to  get 
security  for  return  of  ship.  Oiisten  v.  Jlehden, 
"Wils.  i.t.  1,  101. 

P>ut  granted  as  to  an  onler  by  the  a<hniralty 
for  sale  of  the  ship.     //;. 

Suit  in  admiralty  upon  a  bonfl  given  by 
majority  of  part  owners  torlissentingpart  owners 
for  safe  return  of  the  shi|).  the  ship  having  been 
lost.  Apjilic-ant  ftrdc-rrd  to  declare  in  prohibition. 
Gravi-  or  Drfirarr  v.  Ifedfies,  Hr)lt.  470. 

Prohibitions  formerly  issued  to  the  admiralty 
in  suits  of  restraint,  h)ut  subsequently  the  admi- 
ralty was  allowed  to  proceed  in  such  cases.  A  nan., 
1  Barnard.  410.  S.  P.,  Kniqht  v.  llerry.  Holt, 
647  ;  Carth.  26  ;  Comb.  109. 

Prohibition  refused  ;  suit  in  admiralty  by 
dissenting  part  owner,  to  compel  his  co-owner  to 
give  security  for  return  of  ship.     Dimmock  v. 
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!  Chandler.  Strange,  890  :  Fitzg.  197.    S.  V..Anon., 
2  Chitty.  359. 

Spoil  and  Piracy.] — Prohibition   to   tlie 

admiralty  in  a  suit  by  Frenchmen,  whose  goods 
had  been  taken  at  sea  by  the  servants  of  the  defen- 
dant, an  Englishman,  to  whom  letters  of  marque 
had  Vjeen  granted  to  take  the  ships  of  Spaniards. 
Waltham  v.  Mnlf/ur,  Moore,  776. 

The  question  whether  goods  have  been  cap- 
tured by  pirates  or  in  war  is  not  triable  in 
admiralty.  Aliter,  where  the  claim  is  by  the 
owner  of  goods  taken  at  sea  by  pirates.  Ednian 
V.  Smith,  3  Keb.  744. 

Semble,  prohibition  would  issue  in  case  of  a 
claim  by  the  French  owner  of  a  ship  captured  by 
a  Dunkirker  and  driven  into  Weymouth  before 
being  taken  infra  prtesidia  of  the  king  of  Spain, 
the  goods  having  been  sold  at  Weymouth  by  the 
cajitor.     Anon.,  March.  110. 

Ti'espass  for  taking,  as  alleged,  at  sea  money 
and  cloths  ;  prohibition  nisi  awarded.  Tridahan 
V.  Top,  1  Keb.  202  :  cf.  Rex  v.  Waina-right, 
1  Keb.  607,  624. 

A  fisherman  was  indicted  for  piracy  ;  igno- 
ramus found  ;  he  was  nevertheless  detained  in 
prison  u|)on  suspicion  of  piracy  :  habeas  corpus 
applied  for  and  refused,  the  sus|)icion  being  well 
founded.     Rec  v.  Marsh,  Bulstr.,  pp.  3,  27. 

A  j)irate  imprisoned  by  the  Admiralty'  Court 
was  assisted  to  escape  by  S.,  who  being  also 
imprisoned,  applied  for  a  habeas  corpus  : — Held, 
that  the  offence  was  of  the  same  character  as  the 
princijjal  offence.  ])iracy,  over  which  the  admi- 
ralty had  jurisdiction.  Prisoner  remanded. 
Seadding's  Case,  Noy,  131. 

Suit  in  aflmiralty,  before  spoil  commissioners, 
by  Spanish  owner  of  goods  taken  at  sea  by  Sir 
John  Gilbert  : — Prohibition  awarde<l.  Gilbert's, 
Sir  John,  Case,  cited  Dyer,  fo.  159  (b). 

Capture  by  pirates  does  not  change  the  pro- 
perty. (Ireena-aij  and  Jiaker's  (or  Rarkers') 
Case,  Godb.  193,  260. 

Prohibition  refused  where  the  alleged  taking 
of  the  goods  by  pirates  was  at  a  foreign  port,  oi^ 
which  the  court  could  not  take  notice,  whether 
it  were  at  sea  or  on  land. 

Prohibition  refused  in  a  case  of  piracy,  because 
no  sccurit}'  at  common  law.  Pellagii's  Ca-ie, 
cited  in  Bejn  v.  Marsh,  Bulstr.  pt.  3,  27,  2i>. 

The  admiral,  by  his  patent,  takes  bona  piia- 
taium,  that  is.  tlie  ])irate's  own  goods,  not  the 
goods  of  others  in  the  pii'ate's  possession  ;  aiul 
the  ])irate  nnist  be  attainted  of  piracy  before  the 
admiral  can  lake  them.  The  admiral  cannot  sue 
for  them  in  his  own  court  : — Prohibit  iim  granted. 
Prinstun  v.  The  Cuvrt  of  Admiralti/.  Bulstr.,  pt. 
3,  147. 

Prohibition  to  the  admiralty  refused  in  a  case 
that  was  incidental  to  piracy.  Spark  v.  Staf- 
ford, Hardr.  183. 

Prohibition  refused  in  a  piracy  case,  after 
sentence.      Villiers,  In  re,  cited  Hob.  79. 

Salt  was  taken  at  sea  by  piiatcs,  brought  to 
land,  and  sold.  The  owner  sued  the  i)urchaser 
in  admiralty  : — Prohibition  granted,  and  after- 
wards consultation  awanled.  J'iie  original  cause 
having  arisen  at  sea,  the  sale  on  laud  was 
incidental  thereto.     Anon.,  Cro.  Eliz.  (J85. 

Prohibition  to  the  a<lmiralty  in  a  sin't  for 
buying  on  land  goods  taken  by  pirates  at  sea  : — 
Refused,  as  to  the  taking  of  the  goods  by  the 
pirat(!s.  Dun  Dirqo  Serrientode  Aeiina  v.  Joliff'e 
and  Tnrher.  Hob.  78,  113,  212. 

Semble,  the  admiralty  had  jurisdiction    in  a 
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int   foi-  possession  of  ship  that  had  been  taken  I  Admiralty   Court     had    no    jurisdiction,       Tlte 


by  pirates,  carried  to  Tunis,  and  there  sold  ;  the 
sale  on  land  being  incidental  to  the  taking  by 
piiates.     Anon.,  1  Ventr.  808. 

But  the  taking  nnist  be  alleged  in  the  libel  to 
1  )e  super  altum  mare,  or  prohibition  will  issue.  Ih. 

lirome.  sent  out  by  the  African  Company, 
who  liad  letters  of  marque  to  take  prizes,  took  a 
French  ship,  and  had  her  condemned  as  prize. 
Brome  was  sued  in  admiralty  to  make  satis- 
faction to  the  king  for  her  value,  and  sentence 
was  given  against  him.  He  ajiplied  for  pro- 
hibition ;  prohibition  refused  ;  the  taking  at  sea 
gives  the  admiralty  jurisdiction,  and  the  subse- 
quent conversion  is  to  be  coupled  with  it.  Rex  v. 
Jiroinc  or  Broom,  Comb.  iH  ;  Garth.  398. 

Subjects  of  the  Chilian  government  who  had 
risen  in  rebellion,  held  to  be  pirates  within 
13  (ic  14  Vict.  c.  26.  Piracy  discussed.  The 
MtK/rUtin  Fir/ifca,  1  Spinks,  81. 

See  aUo  1».  WRECK,  infra,  col.  t)48  ;  10.  DROITS, 
infra,  col.  948  ;  21.  SLAVE  Trade — Piracy — 
Bounties,  infra,  col.  971. 


Prize.] — The  question  of  prize  or  no  prize 

is  triable  in  admiralty,  and  not  at  common  law  ; 
])rohibition  refused.  Brown  v.  Fvanldyn,  Carth. 
474  ;  Thernuudin  v.  Sands,  Carth.  423  ;  1  Ld. 
Bayra.  271  ;  cf.  Mitchell  v.  Rodney,  2  Bro.  P.  C. 
423. 

Prohibition  to  the  admiralty  refused  in  case  of 
prize.  T/ionij)fion  v.  Smith,  Sid.  pt.  1,  320. 
S.  P..  Turner  v.  Smith,  Sid.  pt.  1,  367  :  and  see 
Bdnian  v.  Smith,  supra,  col.  930. 

Prohibition  to  the  admiralty  for  not  admitting 
a  plea  as  to  an  agi'eement  for  sharing  a  prize 
taken  by  two  ships  in  consortship.  Somers  and 
Bvckleys  Case.  2  Leon.  pt.  2,  182. 

Prohibition  will  usually  be  granted  in  a  suit 
relating  to  a  ship  captured  and  not  bi'ought  infra 
prjesidia  ;  sale  within  body  of  a  county.  Anon., 
March,  110;  (not  granted  here  because  of  mis- 
conduct of  vendee). 

Goods  claimed  in  Admiralty  Court  by  Spanish 
ambassador  as  having  been  bought  by  English- 
men of  a  pirate  ;  defence  that  the  alleged  pirate 
was  ambassador  of  the  king  of  Morocco  sent  to 
the  Netherlands  ;  that  there  was  war  between 
Spain  and  Morocco,  and  that  the  goods  were 
taken  jure  belli ;  sentence  in  the  admiralty  for 
the  Spanish  ambassador  ;  prohibition  applied  for 
by  the  English  purchaser  of  the  goods  refused. 
Pellaqii's  Ca.se,  cited  Rex  v.  Marsh,  Bulstr.,  pt. 
3,  27.' 

A  suit  for  an  account  of  prizes  taken  by  a 
private  man-of-war  between  owner  and  master 
lies  in  the  admiralty.  Berkeley  a  nd  Morrice''s  Case, 
Hardr.  502  ;  2  KcId.  441. 

Suit  in  admiralty  for  money  due  for  prize 
goods.  Denial  of  Act  of  Oblivion  pleaded  in 
admiralty.  Question  whether  buyers  who  had 
paid  for  the  goods  or  defaulting  receiver  liable. 
Consultation  awarded.  Rex  v.  Wainwrii/ht,  1 
Keb.  607. 

Illegal  seizure  of  British  ship  by  British  com- 
missioned ship.  See  Faith  v.  Pear.son,  ante, 
•col.  83  ;  Boelnrray  v.  Dichcnson,  ante,  col.  27. 

Wages  of  Seamen — Special  Contract.] — 

Mariners  may  sue  for  their  wages  in  admiralty, 
except  where  the  contract  is  special  ami  uimsual, 
or  by  deed.     Opy  v.  Child,  1  Salk.  31. 

"Where  the  seaman  agreed  with  the  master  on 
a  voyage  from  Lontlon  to  the  Danube  for  30Z.  : — 


Behrecsia,  3  W.  Rob.  33. 

A  prohibition  would  go  to  the  court,  in  a  suit 
there  for  seamen's  wages,  if  the  agreement  was 
special  or  under  seal.  Howe  v.  Napier,  4  Burr. 
1944.    S.  P.,  Bens  v.  Parre,  2  Ld.  Ilaym.  1206. 

Prohibition  granted  in  wages  suit  in  the 
admiralty,  because  a  plea  that  the  contract  was 
special  was  not  admitted.  Blackivell  v.  Clerh, 
1  Keb.  684. 

Mariners  formerly  could  not  sue  in  admiralty 
where  the  contract  was  special.  The  Si/dnei/ 
Core,  2  Dods.  11.  S.  P.,  The  Mom,  1  W.'  Rob. 
137. 

Prohibition  granted  to  the  admiralty  in  a 
wages  suit,  where  the  contract  was  by  deed  with 
unusual  covenants.  Bay  v.  Searl,  Cunn,  53  ; 
Strange,  968  ;  Ca.  t.  Hardw.  53. 

Prohibition  to  admiralty  in  wages  suit  refused 
after  sentence,  though  coptract  by  deed,  that 
objection  not  being  taken  m  admiralty.  Bennet 
V.  Buyyin,  4  Burr.  2033. 

Seaman  cannot  sue  for  wages  at  common  law 
and  admiralty  at  the  same  time  ;  in  such  case 
prohibition  would  formerly  have  gone  to  the 
admiralty.     Edmontons. Franldyn,  Fortesc,  231. 


Ordinary  Contract — Prohibition  Kefused.] 

— Mariners  may  sue  for  wages  in  the  admiralty, 
unless  there  is  a  special  contract,  even  where  the 
contract  is  in  writing : — Prohibition  refused. 
The  Mariners'  Case,  8  "Mod.  379.  S.  P.,  Rex  v. 
File,  2  Keb.  779.  And  see  Bens  v.  Parre,  2  Ld. 
Raym.  1206. 

Prohibition  refused  after  judgment  in  admi- 
ralty in  a  case  of  mariners'  wages  by  favour  of 
the  court  and  as  a  privilege  to  mariners.  Jones' 
Case,  Winch,  8  ;  Ewer  v.  Vaityhan,  Winch,  8. 

Where  the  seaman's  wages  were  agreed  to  be 
paid  as  to  part  by  a  share  of  a  whaling  adventure, 
the  Admiralty  Court  had  no  jurisdiction  ;  but  as 
to  the  part  of  the  wages  payable  under  the 
ordinary  seamen's  contract  there  was  jurisdiction. 
The  Rihy  Grove,  2  W.  Rob.  52. 


Wages  earned  in  Thames.] — Seamen  may  sue 
in  admiralty  for  wages  earned  on  the  Tliames. 
It  is  a  ])rivilege  to  seamen  to  prevent  their  being 
put  to  the  expense  of  separate  actions.  Mills  v. 
Grey  or  I/,  Sayer.  127. 

Reason  for  Jurisdiction — Lien  on  Ship.] — A 

mate  or  a  mariner  may  sue  in  admiralty  for  his 
wages,  although  he  sues  alone,  and  the  contract 
was  made  on  land,  because  the  ship  is  liable  in 
admiralty.    Hook  v.  Moreton,  1  Ld.  Raym.  397. 

Seaman  Discharged  before  Voyage  Begun.] — 

A  seaman  discharged  after  signing  articles  and 
before  connnencement  of  voyage  may  sue  in 
admiralty.     Tlie  City  of  London,  1  W.  Rob.  88. 

Prohibitions  Refused.] — Coke  v.  Cretchet,'Le\. 
pt.  3,  3(j0  ;  MidJleton  v.  Scolly,  cited,  ibid.;  Anon. 
1  Ventris,  343.  And  see  per  Ej'res,  J..  Comb, 
255. 

Though   voyage   not   begun.      UV//.v   v. 

Osman  or  Osmond,  2  Ld.  Raym.  1044  ;  6  Mod. 
238. 

Where  i)ort  of  arrival  not  port  of  delivery. 

Brown  v.  Benn,  2  Ld.  Raym.  1247. 
i      Prohibition    refusetl  ;   marinei's  had   by  deed 
Held,  that   the   contract   was   special,   and  the  |  contracted  to  forfeit  wages   in  certain   events  ; 
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sentence  in  admiralty  tlaat  the  deed  was  obtained 
by  fraud.     Burh  v.  Aticood,  Strange.  761. 

Prohibition  refusetl  :  libelby  mariner  for  wages 
earned  in  a  ship  seized  for  smuggling,  and  after- 
wards released  on  payment  of  fine.  Mlnnett  v. 
Mobitmm,  Bunb.  121. 

Semble.  If  a  ship  is  condemned  for  smuggling, 
the  mariners'  lien  for  wage*  is  gone,  and  prohibi- 
tion will  issue.     Ih. 

Prohibition  refused  ;  suit  by  one  mariner  hired 
by  the  freighters  and  not  by  the  owners.  Semble, 
the  ship  liable,  though  not  the  shipowner.  Smith 
V.  Croslnj,  Fort.  280. 

Arrest  of  Freight  —Wages.] — Suit  against 
freighters  to  aiTcst  freight  in  their  hands  for 
master's  and  mariners'  wages.  Prohibitions 
granted,  both  as  to  the  master,  and,  on  the 
freighters'  application,  as  to  thcseaman.  JJrrh/n- 
liam  V.  Fiilii/iii  or  yechtnhuiii  v.  Foldamh,  Gibb. 
it  :  6  Yin.  Abr.  ."iH't. 

Wages  of  Master  and  Others— Surgeon.] 

— A  surgeon  may  sue  in  admiralty  for  wages. 
Milh  V.  Long.  Sayer,  13fi  ;  The  Wharton,  1 
Hag.  Adm.,  141  n.  :  but  not  for  medicines  sup- 
plied to  crew.     The  Lord  Ifohart,  2  Dods.  100. 

Carpenter.] — A   carpenter  may  sue  for 

wages  in  admiralty.  Prohibition  refused. 
Wheeler  v.  Thomjmm.  2  Str.  707  ;  The  Lord 
Hohnrt.  2  Dods.  104.  And  see  Creed  v.  Mallet. 
Fort.  231. 

A  Woman.] — A  woman  serving  on  board 

.ship  entitled  to  wages  in  admiralty.  TJit-  Jane 
and  Matilda,  1  Hag.  Adm.  187. 

Mate.] — Prohibition  refused  in  suit  by 

mate  in  admiralty  for  wages.     ILtoh  v.  Morefon. 

1  Ld.  Raym.  ;5;i7.  And  sec  The  Favourite,  2 
W.  liob.  2:52  ;  Itead  v.  Chapman,  Str.  V.M  ;  Keb. 
394. 

Mate  may  Sue  for  Wages  in  Admiralty.] 

— The  mate  may  >ul'  in  admiralty  for  wages  on 
a  contract  made  on  laml.  Jiailij  v.  (irant.  1 
Ld.  Kavm.  (;32  ;  Salk.  33 ;  Molt,  48  ;  12  Mod. 
440. 

Boatswain.] — Prohibition  refused  in  suit 

by  boatswain  for  wages.  K'lfig  v.  Kimj.  infra, 
S.  P.,  Alhmin  v.  Marxh,  2  Vcntr.  18] . 

Master.] — The  master  formerly  could  not 

sue  for  liis  wages  in  admiralty.  Proliibition 
granted.     H'lflfl  v.  A'(//_c/.  2  Str.  8.58  ;  1  Com.  740  : 

2  Barnard.  2117.  S.  P..  Jiarher  v.  1 1 7/ c/ /•/(/«,  supra, 
c-ol.  •128  :  Claii  v.  Siirh/rore,  12  Mod.  4II.5  :  Holt, 
J)!>r)  :  Carfh.  .'.IK  ;  The  Farovritr,  2  W.  l!ob.  232  : 
Head  V.  Chapman.  Str.  !t37  ;  :{  Itarnard.  KiO  : 
Kel.  :!24. 

Cutting  Wood  in  Brazil.]— I'mhibition  to  the 
jidniiialiy  in  a  suit  for  wrongfidly  cutting  log 
wood  in  Brazil.  l)elonging  to  the  Kiri":  of  Spain. 
Don  Drijoe  Servient  Deaeiino  {Sjianixh  Amhax- 
Hodor)  V.  Jlinitixh  and  Poinfg,  2  I'nlsti'.  322. 

Claim  by  Spanish  King  to  Forfeited  Goods  by 
Spanish  Subject.] — t'roi)erty  brmiglit  to  England 
by  a  Spanish  suJjject  wliose  goods  had  Vhjoii  for- 
feited to  the  King  of  S])ain  and  Ijonglit  Ijy  Watts. 
The  Spanish  Aml>assa(lor  sues  Watts  in  a(hniialty. 
Prohibition  granted.    Doit  Alonxoy.  Cornero,  Hob. 


79,  212.  S.  P.,  Don  Pedro  dc  Siowfja.  cited, 
In  re.  ih. 

Detinue  of  Ship  at  Limehouse.] — Prohibition 
to  the  admiralty  in  a  suit  for  detinue  of  a  ship  in 
the  Thames  at  Limehouse.  Violet  v.  Blat/ue, 
Cro.  Jac.  514. 

Office  of  Measuring  Coals.] — Prohibition  to  the 
admiralty  in  a  suit  by  the  judge  against  an  officer 
of  the  Lord  Mayor  of  London  for  measuring  coals 
in  the  Thames,  the  judge  being  grantee  of  the 
office  from  the  admiral.  Ccc-^ar's  Case.  Sir  Julius, 
Leon.  pt.  1,  luO. 

Obstructing  Wharf  in  Thames.] — Prohibition 
granted  in  a  suit  in  the  admiralty  for  lajnng  a 
ship  alongside  a  wharf  in  the  Thames,  so  as  to 
prevent  other  ships  ajjproaching  it.  Consultation 
awarded,  but  afterwards  superseded  and  prohi- 
bition allowed.  Goodwin  v,  Tomliins,  Noy, 
148. 

Validity  of  Letters  Patent  to  Vice-admiral.] — 

Prohibition  to  the  admiralty  iu  a  matter  as  to  the 
validity  of  letters  patent  granted  to  vice-admirals 
by  a  deceased  admiral.  BacorCs  Case,  Sir 
Thomas.  Leon.  pt.  2.  103  ;  pt.  3,  l'J2. 

Suit  by  Master  for  Disbursements.] — A  master 
libelled  the  charterers  in  admiralty  for  disburse- 
ments. Prohibition  granted.  Woodwardv.  Boni- 
tham,  Sir  Th.  Kaym,  3. 

Ransom.] — Prohibition  in  a  case  of  ransom, 
before  a]ipcarauce,  the  cargo  having  been  arrested 
by  the  admiralty  at  the  instance  of  the  hostage, 
refused.  Trantor  \.  Watson,  t;  Mod.  13:  2  Ld. 
Raym.  1)31. 

Suit  in  tlie  a.lmiralty  l)y  a  master  for  money 
borrowed  by  liim  to  ransom  himself  and  liis  ship 
from  |)irates.  Prohibition  refused.  Spark  v. 
Stafford,  Hardr.  185. 

file  ship  ctmhl  be  sued  in  admiralty  for  non- 
l)ayment  of  his  ransom,  because  the  contract  was 
made  at  sea — Per  Holt.  Wilson  v.  Bird,  1 
Ld.  Raym.  22. 

Executing  Sentence  of  Foreign  Admiralty.] — 
Proliibition  to  the  admiralty  for  executing  an 
interlocutory  sentence  as  to  carriage  of  goods 
alleged  to  have  been  passed  by  an  admiralty  court 
of  Spain.  Jurado  v.  (Iregorn,  Sid.  pt.  1,  418; 
2  Keb.  511. 

Allegation  of  "Infra  Fluxum  et  Refluxum 
Maris."] — Libel  in  admiralty  alleging  the  cause 
infra  flu.xuni  et  refluxum  maris.  Prohibition 
awarde<l.     //"//  v.  lihu-hmorc.  1  Kcl).  14. 

Goods  Awarded  by  Admiral  J  —  Suit  in 
admiiallv  foi'  p.,--csMon  of  gixxls  in  hands  of  1. 
at  Dartiiioutli.  which  had  hen  allotted  to  him  by 
award  of  the  admiral  on  the  iiigli  sea,  acting  as 
arbitrator.  Sumines  v.  Martham,  cited.  Dyer,  fo. 
1511.  1). 

Wreck  -Royal  Fish. j— Suit  in  admiralty  for 
wri'ck  of  the  sea  (royal  fish)  cast  up  on  shore. 
Prohibition  awarded.  Browne's  Case,  cited 
Dyer,  fo.  151)  b. 

Beaconage.] — Suit  in  admiralty  for  beacon- 
age in  respect  of  a  beacon  at  Falmouth,  the  title 
being  in  question;  prohibit  ion  awarded  ;  alitcr 
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where  the  suit  is  (inly  for  the  profits.     ('roii,'<!C  v. 
/ii;//!  (^or  Dif/ijcs').  I  Kel).  'u'>  ;  1  Sid.  1")8. 

Sentence  of  Foreign  Court — Average.] — Suit 
iuiuhuirahv  toexiTute  seiiteiiee  of  a  foreign  court 
for  average  OM  a  ship  run  aground:  prohibition 
refused  on  the  ground  that  averages  should  be 
by  the  foreign  usage,     (rdld  v.  Goodwin.  2  Keb. 

Breach  of  Navigation  Act— Forfeiture.]— 
Semble,  proliibition  will  not  be  granted  to  the 
admiralty  in  a  suit  for  forfeiture  of  the  ship 
for  trading  contrary  to  the  Navigation  Acts. 
Pidgeon  \.  Trent,  3  Keb.  fi-lO,  647,  651. 

Nuisance  in  the  Exe  River.] — Presentment  of 
nuisance  in  the  river  Exe  at  an  inquest  held  by 
the  vice-admiral  of  Devon,  by  lime  boats 
grounding  at  low  tide. 

Semble,  prohibition  will  not  be  awarded,  the 
jurisdiction  being  in  admiraltj'  as  well  as  at 
common  law.  S/irrr-s  v.  Maiiyn,  1  Keb.  78'.*. 

Collusive  Suit.] — After  an  action  for  freight 
had  been  commenced  by  a  shipowner  against  a 
charterer,  a  monition  issued  from  the  Court  of 
Admiralty,  reiiuiring  him  to  bring  the  freight 
into  that  court,  in  a  suit  there  by  the  holder  of  a 
bottomry  bond  on  the  ship.  The  charterer 
l^leaded  to  that  suit,  paid  in  the  money,  and  the 
cause  stood  for  hearing.  The  court  refused  a 
prohibition  ;  though  it  was  suggested  that  the 
suit  in  the  Admiralty  Court  was  brought  by 
collision  between  the  holder  of  the  bottomry 
bond  and  the  charterer,  to  deprive  the  plaintiff 
in  the  action  of  his  freight.  Place,  In  re,  8  Ex. 
704  ;  22  L.  J.,  Ex.  241  ;  17  Jur.  328. 

Suit  for  Ballastage.] — Prohibition  to  the 
admiralty  in  a  suit  l)y  the  Trinity  House  against 
a  Dutch  shij)  for  ballast.  'Trinity  House  (^Cor- 
2>oration)  v.  Bureinan,  Brownl.  &  G.  2,  pt.  2,  13  ; 
as  to  the  validity  of  the  grant  to  the  Trinity 
House  of  the  ballasting  monopoly,  see  1  Keb. 
137,  250,  270,  300,  331.  "" 

Derelict.] — Derelict  ship  found  three  miles 
from  land  ;  claim  in  admiralty  by  the  admii-al 
and  first  decree  given ;  prohibition  refused ; 
York  (JDidie  of)  or  Linstred  v.  Le  Seigneur 
Admiral,  1  Keb.  657  ;  1   Sid.  pt.  1.  178. 

Property  in  Ship.] — Question  of  projjcrty  in 
ship  cannot  be  tried  in  admiralty  ;  prohibition 
granted.  Tliotuxon  v.  Smith,  2  Keb.  158  ;  2  Ld. 
Kaym.  805. 

Admiralty  of  Cinque  Ports.] — Prohibition  to 
the  admiralty  of  the  Cinque  Ports  in  a  suit  for 
debt,  the  goods  of  the  delator  being  arrested 
afloat.  JJi/a/  y.  J/ern/iveat/irr,  2  Keb.  305, 
312. 

Refused  after  Defendant  had  Pleaded.] — Pro- 
hibition to  tlie  aihiiiralty  refused  where  the 
defendant  had  pleaded,  and  it  did  not  appear 
upon  the  libel  that  the  jurisdiction  was  exceeded. 
.le linings  v.  Aiidleg,  2  Brownl.  &  ii.  30. 

Citation  for  Contempt] — Prohibition  to  the 
admiralty  granted  for  citing  one  to  appear  to 
answer  for  contempt  in  suing  elsewhere.  Hills'' 
Case,  Style,  207. 

Trover  of  Goods  at  Sea.] — Suit  in  admiralty 
for  trover  and  conversion  of  ship  goods  alleged 
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to  be  at  sea  :  iirohibition  awarded.  Lejmol  and 
Tr gun's  <\i.se.  Style,  470. 

Criminal  Case.] — Prohibition  refused  in  a 
criminal  case  alleged  to  be  not  triable  in  admir- 
alty. Sendile,  certiorari  would  issue  in  such 
case.     Peth  iek'x  Case,  Style,  233 

Refusal  to  Admit  Plea.] — Refused  by  the 
admiralty  to  admit  a  plea  of  the  act  of  oblivion  ; 
proliibition  refusetl  ;  contra  if  the  admiralty 
undertakes  to  expound  an  Act  of  Parliament. 
Anon.,  1  Keb.  393. 

Refusal  of  Admiralty  Court  to  entertain  a 
plea  as  to  the  ownership  of  sails  detained  by  one 
to  whom  they  had  been  pawned.  Prohibition 
granted.     Pdmundson  v.  Walker,  Carth.  166. 

Incidental  Matter.] — Where  the  principal  suit 
is  within  the  admiralty  jurisdiction  prohibition 
refuseil  in  incidental  suit.  Turner  v.  Neale, 
Lev.  pt.  1,  243  :  Pex  v.  Brome  or  Broom,  Carth. 
3i)8  :  Cumb.  244,  supra,  col.  931. 

Proceedings  for  Contempt.] — Prohibition  re- 
fused in  proceedings  by  the  admiralty  against 
one  for  contempt  in  resisting  the  process  of  the 
court.     Sparks  v.  Martgn,  1  Ventr.  1. 

Prohibition  granted  in  the  same  case  upon  a 
suggestion  that  the  court  was  proceeding  in  the 
principal  suit  without  jurisdiction.     Ih. 

Ship  of  Foreign  Sovereign— Collision — Im- 
munity  from  Arrest — Admiralty  Jurisdiction.] 

— See  'J'hr  Chdrhieli,  supi'a,  col.  724. 

Habeas  Corpus.] — Collusive  proceeding  to 
defeat  process  of  admiralty ;  habeas  corpus 
refused.     Keaeh's  Case,  Holt,  335. 

Habeas  Corpus— Suit  in  Admiralty  for  Em- 
bezzlement.]— One  libelled  in  admiralty  in  a 
"  causa  danini  sive  spolii  civili  maritimse  "  (sic) 
for  embezzlement  was  afterwards  sued  in  the 
King's  Bench  for  debt.  Habeas  corpus  awarded, 
anddefendant  taken  from  custody  of  the  admir- 
alty to  the  Marshalsea.  Rotherford,  or  Ruther- 
ford V.  Scot,  or  Seott,  Kel.  pt.  2,  214  ;  2  Str.  936. 

Pirate  Goods.]  — The  admiral  in  his  patent 
has  granted  to  him  bona  piratarum.  Resolved 
by  all  the  judges  that  the  goods  of  pirates  pass 
by  this  grant ;  and  not  piratical  goods.  The 
king  shall  have  piratical  goods,  if  the  owner  be- 
not  known.  In  this  case  the  admiral  ought  to- 
sue  at  common  law  and  not  in  admiralty.  Anon., 
Jenk.  325. 

Prohibitionbefore  Libel.]— Prohibition  granted 

before  libel  exhibited,  the  admiralty  having 
issued  a  vvai'rant  to  seize  a  ship.  Poivell  v. 
Rohimon,  Bunbury,  9  :  prohibition  refused  in  a 
similar  case.     Roberts  v.  Cadd,  Bunb.  247. 

Pilotage.] — See  Pieree  v.  Hopper,  ante,  coL 
144. 

d.  Chancery  Jurisdiction  in  Admiralty 
Matters. 

Control  of  Court  of  Chancery  over  Admiralty 
Courts.  BhuVs  Case,  Bl ad  v.  Jiainp'eld,  3  Swanst. 
603,  604  :  Halg  v.  Goodson.  2  Mer.  77. 

Letters  of  marque  and  reprisal  may  be- 
vaeated  in  Chancery.  Rcjj  v.  Careio,  3  Swanst- 
669. 
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No  relief  in  equity  a.L!;ainst  a  security  ,ij;iven 
for  performing  the  sentence  of  Court  of -Adniir- 
alty,  although  reversed  on  appeal,  the  court  to 
which  appeal  had  been  made  not  having  juris- 
<liction.  Bfiu'w  v.  Starh,  8  Swanst.  G62.  See 
Love  V.  Baiter.  1  Ch.  Ca.  (j7  :  Nels.  1()8. 

Where  jurisdiction  was  given  in  respect  of  a 
particular  kind  of  ))roceeding,  by  an  act  passed 
before  the  passing  of  the  Judicature  Acts,  to  the 
Court  of  Chancery  alone,  but,  by  a  later  act, 
still  before  the  passing  of  the  Judicature  Acts, 
the  jurisdiction  was  extended  to  the  Court  of 
Admiralty,  the  Chancery  Division  now  has  juris- 
diction under  the  Judicature  Acts.  Sa/itiui.  In 
re,  26  W.  R.  810. 

The  Court  of  Chancery  had  power  to  issue  a 
special  injunction  to  the  Court  of  Admiralty. 
Jilad  V.  Bdnififld,  sui)ra  :  Jf/irnnnuira  v.  Jlar- 
queen,  Dick.  223. 

Part  Owners  refusing  to  Navigate — Jurisdic- 
tion in  Chancery.  I — See  (inodhdrt  \.  Loire -awA 
Cises  supra,  col.  5H. 


2.  County  Courts, 

Jurisdiction — Amount  of  Claim.] — A  county 
court,  to  which  a(hiiiralty  jurisdiction  is  given 
by  HI  ^:  H2  Vict.  c.  71,  has  admiralty  juri.sdiction 
over  a  claim,  not  exceeding  800^.,  for  damages 
for  negligence,  causing  a  collision  between  a 
barge  an<l  a  ship  in  a  river,  within  the  body  of 
a  county  fonninu'  part  of  its  district.  Furhix 
v.  Flown:  48  L.  .1..  ().  B.  88:  L.  R.  9  Q.  B. 
114  ;  80  L.  T.  40  :  22  \V.  R.  281)  :  2  Asp.  M.  C. 
226. 

Therefore,  when  uii  action  was  brought  in 
respect  of  such  a  chiim  for  a  collision  in  the 
Thames,  in  which,  after  judgment  in  default  of 
a  i)lea,  the  damages  were  assessetl,  on  a  wi'it  of 
inquiry,  at  \'>l..  and  no  certificate  was  given 
that  the  cause  was  a  prf)per  one  to  be  brought  in 
the  superior  court,  the  plaintiff  was  held  not 
entitled  to  the  costs  of  tlie  action  under  81  &  82 
Vict.  c.  71,  s.  1).  Ih.  See  also  Fhinrr  v.  Jirad- 
Iri/,  post,  col.  '.»42. 

In  pursuance  of  s.  '.)  of  81  A:  82  Vict.  c.  71, 
application  may  be  made  to  the  Court  of  Admii'- 
alty  for  an  order  to  institute  in  that  court 
))roceedings  that  miglit  liave  Ijcen  taken  without 
agieement  in  a  (county  court,  and  the  <'ouit  of 
Admiraltv  will,  if  it  sees  fit.  make  such  older. 
Thr  JSriiijal,  L.  R.  8  A.  i:  E.  14  ;  21  L.  'J".  727. 

An  action  of  damage  was  instituted  in  the 
Ailniirally  Court  in  a  sum  exceeding  800/.  It 
was  a<imitfcd  that  the  defendant's  ship  was  to 
blame,  and  tliat  the  damage  sustaine<l  by  the 
plaiiititrs  >liip  exceeded  800/.  'i'lie  defendant 
proved  Ijy  allid;ivit  that  lie  was  entitled  to  iiave 
his  liability  limited  to  a  sum  less  tlian  800/.,  and 
a  tcndci-  of  less  tiiiin  800/.  was  accepted  by  the 
plaintiff: — Held,  that  tlie  suit  was  not  a  pro- 
ceeding which  tile  plaintiff  might,  without 
agreenieiit.  have  laken  in  a  county  court  ;  and 
that  tli(.-  above  section  did  not  disentitle,  the 
Jilaintitf  to  costs.  Thr  Yoiiiui  Jmnrx.  .'ill  L.  .).. 
Adm.  1  ;  L.  R.  8  A.  A:  K.  1:2!  L.  T.  8117  :  IS 
W.  R.  :>•!. 

When  a  suit  has  been  commenced  in  theC(Uirt 
of  Admiralty  for  an  amount  within  the  county 
court  jiirisdictifni.  the  plaintiff'  cinnot  obtain 
nil  order  for  leave  to  i)rocced  so  as  to  relieve  liim 
from  liahilitv  fr)r  costs.  Thr  Lurrffa.  40  ]..,)., 
Adm.  21  L.  i'.  147  ;    1  .\^|..  M.  ( '.  11». 


Collision.] — The  County  Courts  Admiralty 

Jurisdiction  Act,  1808  (81  &  82  Vict.  c.  71),  does 
not  deprive  county  courts  not  having  admiralty 
jurisdiction  of  their  original  jurisdiction  to  try 
actions  to  recover  damages  for  injuiies  caused 
by  collision  between  vessels  where  the  amount 
claimed  does  not  exeed  oOZ.  Srorell  v.  Benin, 
56  L.  J.,  Q.  B.  604;  19  Q.  B.  D.  428;  86  W.  R.  801. 

Freight.]— The    statutes   81    i:  82    Vict. 

c.  71,  and  82  iS:  88  Vict.  c.  ")1,  do  not  dei»rive 
county  courts  not  having  admiralty  jurisdiction, 
of  their  jurisdiction  to  try  actions  to  recover 
freight  under  charterparties,  where  the  amount 
claimed  is  less  than  .50/.  lieq.  v.  Southend 
Oountij  Court  {Judqr'),  58  L.  .].',  Q.  B.  428  ;  18 
Q.  B.  b.  142  ;  82  W.  R.  754. 

Breach  of  Charterparty.] — The  second  section 
of  the  C(junty  Courts  Admiralty  Jurisdiction 
Amendmeut  Act,  1861),  gives  the  county  courts 
jurisdiction  in  cases  of  claims  arising  out  of 
charterparties  or  other  agreements  for  the  use  or 
hire  of  ships,  although  the  Admiralty  Division 
may  have  wo  oi'iginal  jurisdiction  in  such  cases. 
Arffo.s,  Oiri/o  e-r,  infra,  followed.  Siinjjuon  v. 
Blue/s  and  (runnrxtad  v.  Price,  infra,  disap- 
proved. Tlie  Alinri,  49  L.  J.,  Adm.  40  ;  5  Ex. 
D.  227  :  42  L.  T.  517  ;  29  W.  R.  94  ;  4  Asp.  M.  C. 
256— C.  A. 

The  County  Court  Acts  (81  &  82  Vict.  c.  71, 
and  82  i:  88  Vict.  c.  51)  do  not  give  a  county 
court,  appointed  to  have  admiralty  jurisdiction 
under  those  statutes,  a  jurisdiction  which  the 
Court  of  Admiralty  never  i)ossessed  ;  therefore, 
such  coitnty  court  has  no  jurisdiction  to  enter- 
tain a  suit  for  damages  for  breach  of  a  charter- 
party,  nor  a  suit  for  payment  of  frcigiit  and 
demurrage.  7'hr  Jladt/e  Wildfirr.  Shujixon  v. 
Bhics,  41  L.  J.,  C.  r.  i21  ;  L.'R.  7  C.  1'.  21)0  ; 
26  L.  T.  697  ;  20  W.  U.  O.SO. 

Demurrage.] — By  82  &  88  Vict.  c.  51,  s.  2, 

it  is  enacted.  ••  tiiat  any  county  court  appointed, 
or  to  Ijc  apjiointcd,  to  have  admiralty  jurisdic- 
tion, shall  have  jurisdiction,  and  all  powers  and 
authorities  relating  thereto,  to  try  and  determine 
the  following  causes  : — 1.  As  to  any  claim  arising 
out  of  any  agreement  made  in  relation  to  the  use 
or  hire  of  any  ship,  or  in  relation  to  the  carriage 
of  any  goods  in  any  ship  .  .  .  provided  tlie 
ainoiint  cdaimed  does  not  exceed  800/.  :" — Held, 
that  this  section  gives  the  county  court  jurisdic- 
tion in  cases  of  claims  arising  out  of  ciiarter- 
parties  or  other  a}*reenients  Tor  the  use  or  liiii; 
of  ships,  although  the  Court  of  Admiralty  may 
have  no  original  jurisdiction  in  such  cases. 
Art/o.i,  Ciin/o  r.r.  (tiiiidrt  v.  Jiroirn.  42  L.  J., 
.Ad'm.  1  ;  L.  K.  5  !'.  C.  181  :  2S  \,.  V .  77  :  21 
VV.  U.  -120. 

A  el;iiiii  for  cjemurrage  is  not  witJiin  tin; 
Count  v  i'<iuris  Aciniiralty  Jurisdiction  Aiiiend- 
mciit  Act,  l.StV.)  (82  iV:  88"Vict.  c.  51),  s.  2  wiiicli 
only  gives  jurisdiction  to  county  courts  to  try 
and  determine  causes  which  are  within  the 
let  ion  of  the  .Admiralty  Court,      (runurxtitd, 


44   L.  .1.,    Kx.  44 
\,.   T.   492  ;    2.8     W.    W. 

.\pproviiig  Siuijixdu    v.  Jthu 
■iitiiig     fi'om    Anjiix,    Ciirijo    r. 


jur:> 

or   (lunstrnd    v.  7'/vVv,  44   L.  .1.,    Kx.   44  :   L.  R. 

10    Kx.  (i:.  :    82    h.  T.   492;    28    W.   W.    I70:    2 

Asp.    .M.   C.  548. 

supi'a.     and    dissi 

supra. 

A  loading  agreeiiieiit   between  a  ciilliery  com- 
pany and  the  charterers  of  a  ship,  by  which  the 
colliery  eom])any  undertake  to  load  the  ship  in 
[aceitain  time,  and  pay  demurrage  if  that  time 
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is  exceeded,  is  not  an  '•  agreement  made  in  rela- 
tion to  the  use  or  hire"  of  a  ship  within  s.  2 
of  the  County  Courts  Admiralty  Jurisdiction 
Amen(hnent  Act.  1S(;',I.  and  lience  the  county 
I'durt  has  no  jurisdictiim  on  the  admiralty  side 
to  entertain  a  claim  for  demurrage  against  the 
colliery  company.  2'fir  Zt'vx.  IS  P.  D.  188  ;  59 
L.  T.  844  :  87  W.  R.  127  :  (5  Asp.  M.  C.  312. 

A  county  court,  exercising  admiraltj^  jurisdic- 
tion under  the  County  Courts  Admiralty  Juris- 
diction Act.  lS(i8.  and  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  18(59, 
has  jurisdiction  under  s.  2.  sub-s.  1,  of  the  latter 
Act  to  entertain  a  claim  for  demurrage  arising 
out  of  a  bill  of  lading.  The  A  Una.  sui)ra,  col.  988, 
followed.  PiKislcy  v.  Ihipli'mx.  01  L.  J.,  i}.  B. 
045  :  [1892]  2  Q.  B.  184  :  07  L.  T.  809  :  40  W.  11. 
r)9e  ;  7  Asp.  M.  C.  215— C.  A. 

Necessaries.] — When  a  cause  of  neces- 
saries is  instituteil  in  a  county  court,  and  is 
transferred  to  the  Court  of  Admiralty,  and  the 
petition  shews  the  claim  to  be  based  on  a 
Ijottomry  bond  (the  county  court  having  no 
jurisdiction  over  bottomry  bonds),  the  court  will 
reject  the  petition.  Thr  Elnh.  42  L.  J.,  Adm. 
48  :  L.  K.  4  A.  c<c  E.  1  ;  27  L.  T.  004  :  21  W.  R. 
570. 

County  courts  exercising  admiralty  jurisdic- 
tion cannot,  as  such,  entertain  a  claim  for 
necessaries  supplied  either  to  a  vessel  in  her  own 
port,  or  when  an  owner  of  the  vessel  is  domiciled 
in  this  country.  The  iJaiiwr.  89  L.  J.,  Adm.  40  ; 
L.  R.  8  A.  c<:"  E.  185  ;  22  L.  T.  027  ;  18  W.  R. 
lOUS. 

The  court  of  passage  has  not  a  more  extensive 
jurisdiction  as  to  any  claim  for  necessaries  than 
that  exercised  by  the  Court  of  Admiralty.     Th. 

Supplied    to     British     Ship  —  Owners 

Domiciled  in  Great  Britain.] — A  county  court 
having  admiralty  jurisdiction  has  no  greater 
jurisdiction  in  respect  of  a  claim  for  necessaries 
than  tliat  possessed  by  the  Admiralty  Division 
of  the  High  Court,  and  consequently  cannot 
entertain  an  action  for  necessaries  sujjplied'  to 
a  British  ship,  the  owners  of  which  are  domiciled 
in  Great  Britain.  TJip  iJoirxe,  supra,  followed. 
The  Ali/in,  supra,  distinguished.  Allen  v.  6rV/r- 
bntf.  50  L.  J..  Q.  B.  141  :  0  Q.  B.  D.  105  :  29 
W.  R.  287  :  4  Asp.  M.  C.  520,  n. 

Damage  to  Cargo — Owner  Domiciled  in 

England.] — The  cnunty  courts  have  jurisdiction 
in  admiralty  to  entertain  cases  up  to  the  amount 
of  'MOl.,  where  damage  to  cargo  is  caused  by, 
and  the  claim  arises  out  of.  an  agreement  made 
in  relation  to  the  cairiage  of  goods  in  a  ship, 
notwithstanding  that  an  owner  or  part  owner 
of  the  ship  is  domiciled  in  England  or  Wales. 
The  County  Court  Admiralty  Jurisdiction 
Amendment  Act.  1809,  is  not  limited  to  cases 
in  which  the  High  Court  of  Admiralty  had  juris- 
diction at  the  time.  The  Fa/it/.  51  L.  J..  Adm. 
05  :  7  P.  D.  247  ;  40  L.  T.  Ool  :  80  W.  R.  014  ; 
4  Asp.  M.  C.  520. 

Wages.] — A  county  court  has  no  jurisdic- 
tion in  admiralty  over  a  claim  for  a  masters 
disbursements,  and  therefore,  in  an  action  for 
master's  wages  and  disljursements  in  the  High 
Court,  a  certificate  under  tlie  County  Courts 
Admiralty  Jurisdiction  Act.  1808  (81  A:  32  Vict, 
c.  71).  is  not  nece-ssary  to  entitle  a  successful 
plaintiff  to  his  costs,  although  he  recovers  less 


than  150Z.,  the  limit  of  the  county  court  jurisdic- 
tion over  wages  under  s.  8,  The  Dictator,  38 
L.  T.  947  :  4  Asp.  M.  C.  19. 

The  wftrds  "  any  claim  for  wages  "  in  s.  3  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
include  a  claim  for  damages  for  wrongful  dis- 
missal by  the  master  of  a  vessel  engaged  under 
a  special  wages  agreement.  The  Blesxing.  8  P.  D. 
35  ;  88  L.  T.  259  ;  20  W.  R.  404  ;  3  Asp.  M.  C. 
501. 

Mate — Services  rendered  in  Dock  after 

Payment  off  of  Crew.]  —  The  chief  mate  of  a 
vessel,  wild,  on  her  arrival  in  port,  was  paid  off 
witli  the  rest  of  the  crew,  by  direction  of  the 
owner  remained  on  board  at  the  same  rate  of 
wages  as  he  had  received  during  the  voyage. 
While  the  vessel  was  loading  for  another  voyage 
it  was  found  necessary  to  take  her  into  dock  for 
repairs,  and  tbe  officer  went  with  her  into  dock 
and  remained  with  her  there  for  more  than  three 
months,  at  the  end  of  which  time  the  mortgagee 
entered  into  possession  and  dismissed  him  : — 
Held,  on  a  rule  for  mandamus,  that  the  City  of 
London  Court  had  jurisdiction  under  the  County 
Courts  Admiralty  Jurisdiction  Act,  1808,  to  enter- 
tain an  action  in  rem  instituted  by  him  to  recover 
wages  in  respect  of  the  time  during  which  the 
vessel  was  in  dock.  Re//,  v.  City  of  Londan  Court 
Judfje,  59  L.  J.,  Q.  B.  427  :  25  Q.  B.  D.  889  ;  03 
L.  T.  492  ;  38  W.  R.  038  ;  0  Asp.  M.  C.  547. 

Master's  Wages.]  —  See  The  Sir  Chas. 

Mqjier.  5  P.  D.  78  :  48  L.  T.  804  ;  28  W.  R,718  ; 
4  Asp.  M.  C.  821  :  supra,  col.  92. 

Master's  Disbursements.]  —  The  county 

court  has  no  jurisdiction  in  achniraltyin  a  claim 
for  masters  thsbursements.  The  iJ/etator,  38 
L.  T.  947  ;  4  Asp.  M,  C.  19. 

Towage.] — A  tug  having  entered  into  a 

contract  to  towashij)  from  A,  to  B.  for  a  specified 
sum,  the  ship,  during  the  performance  of  the 
agreed  towage,  was  injured  by  collision,  and  the 
tug  was  detained  nearly  three  daj's  in  attend- 
ance on  the  ship.  In  an  action  of  towage  insti- 
tuted by  the  owner  of  the  tug  in  a  county  court, 
and  transferred  to  the  Admiralty  Division  : — 
Held,  that  it  had  no  jurisdiction  to  award,  iii 
addition  to  the  sum  agreed  to  be  paid  for  towage, 
any  remuneration  for  the  delay.  The  Iljeiiiiiiett, 
49  L,  J„  Adm,  00  :  5  P,  D.  227  ;  42  L.  T.  514  ; 
4  Asp.  M.  C.  274. 

A  county  (;ouit  lias  under  32  .S:  38  Vict.  c.  51, 
s.  2,  sub-s,  1,  jurisdiction  to  entertain  a  claim  for 
damage  for  breach  of  a  contract  of  towage.  The 
Ixcd,  50  L,  J.,  Adm.  47  :  12  P.  D.  84  :  55  L.  T. 
779  ;  35  W.  R.  882  ;  0  Asp.  M.  C.  03. 

Salvage.] — A  county  court  having  ad- 

miraltj'  jurisdiction  under  the  County  Courts 
Admiialty  Juiisdiction  Act,  1808  (31  &  82  Vict, 
c,  71),  has  jurisdiction,  under  s,  8,  in  claims  for 
salvage  wherein  the  jnoperty  salved  does  not 
exceed  1,OOOZ.,  or  in  the  alternative  where  the 
amount .  claimed  does  not  exceed  300/,  The 
Ghmnihantu.  Elmore  v.  Trim,  40  L,  J,,  Adm.  75  ; 
2  P.  D.  45  ;  80  L.  T.  27  ;  25  W.  R.  513, 

The  word  "or"  in  s,  3,  sub-s,  1,  must  be  read 
as  indicating  the  alternative,     Ih. 

A  salvage  suit  was  instituted  in  the  Court  of 
Admiralty  in  a  sum  exceeding  800/,  ;  the  value 
of  the  property  was  less  than  1,000/,  : — Held, 
that  the  coint  had  jurisdiction  to  entertain  the 
suit.     The  Emprexx^  M  L.  J,,  Adm.  32  ;  L.  R.  3 
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A.  &  E.  502  :  25  L.  T.  885  ;  20  W,  E.553  ;  1  Asp. 
M.  C.  183. 

Subject-matter  of.]  —  The  county  court 

has  110  jurif^diction  with  regard  to  any  other 
subject-matter  than  that  ^Yhich  might  be  enter- 
tained bv  the  High  Court  of  Admiralty.  G^ix 
Float  miittoii  (Ay.  2).  Go  L.  J..  Adm.  17  ;  [1896] 
P.  42  :  78  L.  T.  G'J8  ;  44  W.  R.  263  ;  8  Asp.  M.  C. 
110 — C.  A.     See  S.  C.  in  H.  L.,  supra,  col.  595. 

Necessaries.] — See   Michael,   E.c  luirte, 

ante,  col.  yijt;. 

Collision— With   Barge.]— The  31  &  32 

Vict.  c.  71,  and  32  &  33  Vict.  c.  51,  do  not  give 
the  county  court,  which  has  an  admiraltj-  juris- 
diction under  those  acts,  jurisdiction  to  try  cases 
of  tlamage  by  collision  between  vessels  of  a 
different  class  from  those  over  which  the  Court 
of  Admiralty  has  jurisdiction,  and  therefore  a 
county  court  is  not  empowered  by  those  acts  to 
try  a  question  of  collision  between  barges  pro- 
pelled by  oars  only.  Ecerard  v.  Kendall,  39 
L.  J..  C.  P.  234  :  L.  11.  5  C.  P.  428  ;  22  L.  T.  408  ; 
18  W.  E.  892. 

With  Dock  Wall.]— A  ship,  whilst  under 

the  control  of  the  servants  of  a  dock  company, 
was  through  their  negligence  damaged  by  coming 
into  collision  with  the  dock  company's  wall 
whilst  entering  their  dock.  The  shii)0wner 
brought  an  action  in  the  Admiralty  Division  of 
the  High  Court  and  recovered  a  sum  less  than 
300/. : — Hekl.that  a  county  court  havingadmiralty  i 
jurisdiction  had,  under  s.  3  of  the  County  Courts  i 
Admiralty  .Jurisdiction  Act,  1868,  and  s.4  of  the 
County  Courts  Admiralty  Jurisdiction  Amend-  \ 
ment  Act,  1869,  jurisdiction  to  try  such  a  case, 
and  therefore  an  order  depriving  the  shipowner 
of  his  costs  of  the  action  in  the  high  ccnirt  was 
rightly  made.  The  Rohert  Pint}(y,r.  ^  Lush.  99) 
and  Thf  Ida  (Lusli.  6)  commented  on  aiul  dis- 
approved. The  Xetii.  Mersey  Boehx  and  Jlarhour 
Board  v.  Turner,  63  L.  .J.,  A(hii.  17  ;  [1893] 
A.  C.  468  ;  1  K.  307  :  69  L.  T.  (;3()  ;  57  J.  P.  6(i0 
— H.  L.  (E.)     Keversiug  40  W.  K.  535— C.  A. 

With   object  Ashore.] — Damage   occa- 

8ione<l  to  an  object  on  the  Ijaidv  of  a  river  by 
contact  with  tlio  sailing  gear  of  a  vessel  afloat  in 
the  river  is  not  "damage  by  collision"  within 
s.  3,  sub-s.  3,  of  the  County  Courts  Admiialty 
Juri.sdiction  Act,  1S(;8  (31  Ac  32  Vict.  c.  71),  and 
a  county  court  has  not  a(hniralty  jurisdiction  in 
respect  of  sueli  damage.  The  Knfe.  Jlolmoit  v. 
Kate  {Oayiier),  57  J>.  .1.,  ().  P..  516  ;  21  Q.  B.  D. 
13;  oUL.  T.  557;  36  W.  P.  910;  (J  Asp.  M.  C. 
330. 

Collision  in  Dock.] — A  collision  occurred 

in  a  dock  connected  with  the  river  'I'haines  by 
channels  provided  with  gates  and  locks.  An 
action  was  bnjught  in  a  county  court  having 
admiralty  jurisdiction  in  respect  of  damages 
arising  out  of  the  collision.  On  an  ai)plication 
for  a  prohibition  : — Held,  that  the  claim  was 
within  the  A<hniralty  Court  Act,  1H6I,  s.  7,  and 
tliat  the  county  court  liad  juiisdiction.  Jle//.  v. 
City  of  London  Conrf  .ludifi'.  or  Kerr,  51  L.  ■)., 
Q.  P.  305  :  s  Q.  1-..  D.  cu-j  :  :{()  w.  K.  ."iOd. 

Amount  Claimed.] — i^cc  Srorrll  v.  Jieran, 

supra,  col.  93S. 

Action  against  Pilot  for  Negligence.] — 

An  action  against  a  pilot  for  collision   damage  i 
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caused  to  a  barge  by  a  vessel  under  his  charge  is 
not  an  "admiralty cause"'  within  the  meaning  of 
31  &  32  Viet.  c.  71.  and  32  i:  33  Vict.  c.  51,  which 
confer  admiralty  jurisdiction  upon  county  com-ts. 
Flower  v.  Bradley,  44  L.  .J.,  Ex.  1  ;  31  L.  T.702  ; 
23  W.  R.  74  ;  2  Asp.  M.  C.  489. 

The  High  Court  of  Admiralty  had  no  jurisdic- 
tion to  entertain  an  action  in  personam  against 
a  pilot  to  recover  damages  arising  from  a  collision 
between  ships  upon  the  high  seas  caused  by  his 
negligence  ;  nor  has  a  county  court  exercising 
admiralty  jurisdiction  under  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  and  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  jurisdiction  to  entertain  such  an  action. 
Reg.  v.  City  of  London  Court  Judge,  61  L.  J., 
Q.  B.  337  ;  [18921  1  Q.  B.  273  ;  66  L.  T.  135  ; 
40  W.  R.  215  ;  7  Asp.  M.  C.  140— C.  A,  And  see 
The  Alexandria,  infra,  col.  945. 

Carriage    of   Passengers'   Luggage.]  — 

Passengers'  luggage  carrietl  on  board  a  sliij)  is 
not  "goods"  within  the  meaning  of  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  and  consequently  the  act  does  not  confer 
jurisdiction  to  try  a  claim  arising  out  of  the  loss 
of  such  luggage,  as  a  court  having  admiralty 
jurisdiction.  Reg.  y.  City  of  London  Conk 
Judqe,  53  L.  J.,  Q.  B.  28  ;  12  Q.  B.  D.  115  ;  51 
L.  T.  197  ;  32  W.  R.  291  ;  5  Asp.  M.  C.  283. 

What  Court — Residence   of  Parties.]— 

Under  s.  74  of  the  County  Courts  Act,  1«88, 
an  admiralty  action  may  be  commenced  in  the 
county  court  (having  admiralty  juristliction) 
within  the  district  of  which  the  defendant  resides 
or  carries  on  business.  The  Hero,  60  L.  J.,  Adm. 
99  ;  [l.siil]  p.  294  :  65  L.  T.  499  ;  40  W.R.  143 ; 
7  Asp.  M.  C.  >^i\. 

Property  to  which  Action  Relates.] — By 

the  County  Courts  Admiralty  Jurisdiction  Act, 
18()8,  s.  21  :  "Proceedings  in  an  admiralty  cause 
shall  be  commenced  (1)  in  tlie  county  court 
having  admiralty  juriscUction  within  tlie  district 
of  whicli  the  vessel  or  property  to  which  the 
cause  relates  is  at  the  commencement  of  the 
proceedings  :  (2)  if  the  foregoing  rule  be  not 
api)licable,  then  in  the  county  court  having 
admiralty  jurisdiction  in  the  district  of  which 
the  owner  of  the  vessel  or  property  to  which  the 
cause  rehites  .  .  .  resides."  tlie  plaintiffs, 
owners  of  a  steamship,  commenced  an  action 
on  the  admiralty  siile  of  the  county  court  within 
the  district  of  wiiich  they  resided,  under  s.  21, 
sub-s.  2,  of  the  Act  of  l.si!8,  against  the  defen- 
dants, assignees  of  a  cargo  of  timber  under  a  bill 
of  la<ling,  to  recover  damages  for  tiu;  detention 
of  their  shij)  in  discharging  tlie  cargo.  At  tlu; 
commencement  of  the  action  the  pkiintill's'  shii) 
vs'as  on  the  high  seas,  and  the  cargo  was  at  the 
p(jrt  of  discharge,  whicli  was  not  within  the 
jurisdiction  of  tiic  county  court  in  which  the 
action  was  commenced.  On  a  motion  for  a  jiro- 
hibition  on  the  ground  that  the  cargo  was  the 
"property  to  which  the  cause  related"  witiiin 
the  meaning  of  s.  21,  sub-s.  1,  of  the  Act  of  1868, 
and  that  con.se(juently  the  action  siiould  have 
been  c<immenceil  in  the  county  court  within  the 
district  of  wiiich  the  cargo  lay  at  tlie  commence- 
ment of  the  action  : — Held,  that  the  cause  of 
a(!tion,  lieing  in  n^sjiect  of  the  detention  of  the 
plaint  ilFs"  ship,  related  to  the  ship  only  and  not 
to  "property"  within  the  meaning  of  s.  21, 
sub-s.  1  ;  aixl  as  the  ship  was  on  the  high  seas 
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when  the  proceedings  were  commenced,  s.  21, 
sub-s.  1  was  not  applicable,  and  the  action  was 
properly  commenced,  vuider  s.  21,  snb-s.  2,  in  the 
<.'Ounty  court  within  the  district  of  which  the 
plaintiffs  resided.  Piit/xlei/  v.  Hopkins;  61  L.  J., 
g.  B.  64.5  :  [181)2]  2  Q'.  B.KS4  :  67  L.  T.  369  ;  40 
W.  K.  596  ;  7  Asp.  M.  C.  21.-)— C.  A. 

The  defendants,  who  resided  at  Poole,  where 
they  also  owned  a  wharf,  entered  into  a  charter- 
party  with  the  plaintitiis,  the  owners  of  the 
'•  C.  D.,"  in  which  they  warranted  the  depth  of 
water  at  their  wharf.  The  "  C.  D.,"  while  at  the 
defendants'  wharf,  in  pursuance  of  this  charter- 
jiarty,  took  the  ground  and  was  damaged.  The 
'•C.  D."  being  subsequently  at  Newcastle- ou-Tyne, 
the  plaintiffs  eonimenced  an  action  in  the  county 
court  of  Xorthumberland  against  the  defendants 
for  breach  of  warranty  in  the  charterparty  : — 
Held,  that  the  county  court  of  Northumberland 
had  jurisdiction  to  trv  the  case.  T/ie  Counfij  of 
Durham,  m  L.J..  Adiii.  .5  ;  [1891]  P.  1  ;  64  L.  T. 
146  ;  39  W.  R.  803  :  6  Asp.  M.  G.  606. 

Eeceiver  of  Wreck  in  another  District.] 

— Semble,  that  a  county  court  of  one  district  has 
110  jurisdiction  over  the  receiver  of  wreck  in 
another  district.  The  John  Eruiis,  43  L.  J., 
Adm.  9  ;  30  L.  T.  306  ;  2  Asp.  M.  C.  234. 

Jurisdiction  to  Restrain  Proceedings  in 

Court  of  Admiralty.] — A  debtur  to  the  estate  of 
a  bankrupt  seized  in  the  vice-admiralty  court 
in  Sierra  Leone  a  vessel  which  formed  })art  of 
the  bankrupt's  estate,  for  a  debt  claimed  to  be 
tlue  to  him  for  necessaries  sui)i)lied  to  such  ship, 
and  thereupon  the  trustee  in  the  bankruptcy 
obtained  an  interim  injunction  from  the  county 
court  of  Manchester,  in  which  the  bankruptcy 
proceedings  had  been  instituted,  to  restrain  the 
debtor  from  jjrosecuting  his  suit  in  the  vice- 
admiralty  court  at  Siei'ra  Leone  :  and,  peiuling 
the  continuance  of  such  injunction,  issues  were 
<lirected  bj'  the  judge  of  such  county  court  to  be 
tried  before  him  as  to  whether  he  had  a  lien  on 
such  ship  for  necessaries.  Upon  an  application 
by  the  debtor  for  a  prohibition  to  prohibit  such 
county  court  proceedings  : — Held,  that  the  county 
court  judge  had  jurisdiction  under  the  Bankruptcy 
Act,  1869  (32  &  38  Vict.  c.  71,  s.  72),  to  grant  the 
injunction  and  to  try  such  issues,  if  he  deemed 
it  expedient  to  do  so  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribu- 
tion of  the  bankrupt's  property,  and  that  if  such 
court  was  improperly  exercising  its  jurisdiction 
in  the  matter  the  remedy  of  the  debtor  was  by 
appeal  to  the  Court  of  Appeal  in  bankrujitcv. 
HuWdiui  V.  Ilarrh.  48  L.  J.,  C.  P.  350  ;  L.  P. 
9  C.  P.  668  ;  80  L.  T.  680  ;  22  W.  R.  756. 

Transfer  to  Admiralty  Division.] — Where  a 
necessaries  aetidii  against  a  ship  in  the  City  of 
Loudon  court  has  proceeded  ti )  jui  Igment  by  which 
a  sale  of  the  sliip  is  ordered,  and  subsequently 
another  action  is  commenced  in  the  high  court 
by  material-men  having  a  possessory  lien  upon 
the  ship,  and  an  ajipearance  has  been  entered  to 
the  action  in  the  City  of  London  court  by  the 
l)laintiffs  in  the  High  Court,  the  sale  will  be 
stayed,  and  the  City  of  London  Court  action 
transferred  to  the  High  Court  upon  the  applica- 
tion of  the  plaintiffs  in  the  High  Court.  The 
Imniacolata  ConrezioHe.  8  P.  D.  34  ;  47  L.  T. 
888  ;  31  W.  R.  642  ;  4  Asp.  M.  C.  593. 

The  court  of  admiralty  may  transfer  to  itself 
an  admiralty  or  a  maritime  cause  pending  in  a 


county  court,  notwithstanding  that  the  suit  may 
relate  to  matters  over  which  the  court  of  admiralty 
has  not  original  jurisdiction.  The  Sivan,  40  L.  J., 
Adm.  8  ;  L.  R.  8  A.  &  E.  814  ;  23  L.  T.  633  ; 
19  W.  R.  424. 

Transfer — Pleadings.] — See   The  Carin- 

hrooh,  infi'a,  col.  992. 

Affidavit    of  Value — Evidence   to  Contradict 

Affidavit.] — In  a  salvage  action  in  the  county 
court,  if  the  defendant  makes  an  affidavit  of 
value,  and  the  plaintiff  does  not  apply  for  an 
appraisement,  the  Judge  is  not  bound  to  admit 
evidence  at  the  trial  directed  to  show  that  the 
value  of  the  ship  salved  was  greater  than  that 
stated  in  the  affidavit.  The  Argo,  64  L.  J.,  Adm. 
12  ;  [1895]  P.  33  ;  11  R.  675  ;  71  L.  T.  640  ;  48 
VV.  R.  415;  7  Asp.  M.C.  534. 

Semble,  he  has  a  discretion  to  admit  such 
evidence  if  he  thinks  proper  to  do  so.     lb. 

Trial  by  Jury.]— Sect.  101  of  the  County 
Courts  Act,  1888,  does  not  give  a  party  to  an 
admiralty  action  the  right  to  require  a  trial  by 
judge  and  jury  where  the  other  party  has,  under 
s.  11  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  requested  the  judge  to  summon 
assessors.  The  Tynwald,  Kelhj  v.  Me  of  Man 
Steam  Pacltet  Co.,  64  L.  J.,  Adm.  1  ;  [1895] 
P.  142  :  11  R.  690  ;  71  L.  T.  731  ;  43  W.  R.  509  ; 
7  Asp.  M.  C.  589. 

Sect.  101  of  the  County  Courts  Act,  1888, 
does  not  confer  a  right  upon  the  plaintiff  or  the 
defendant  in  an  action  brought  on  the  admiralty 
side  of  a  county  court  under  s.  2  of  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  to  have  the  case  tried  by  a  jury.  The 
Theodora,  6(5  L.  J.,  Adm.  50  ;  [1897]"  P.  279;  76 
L.  T.  627. 

Costs — Amount  of  Claim.] — An  action  was 
brought  in  the  Queen's  Bench,  in  which  an 
amount  less  than  the  sum  of  800^.  was  claimed 
in  the  particulars  of  demand  for  damage  by 
collision,  and  a  further  sum  not  exceeding  300L 
for  salvage  services,  and  further  sums  for  depre- 
ciation in  value  of  ship  and  fortlemurrage.  The 
causes  of  action  arose  within  the  district  of  a 
county  court  having  admiralty  jurisdiction.  The 
defendant  paid  254Z.  12.y.  10^/.  into  court  in 
respect  of  the  claim  for  damage  by  collision, 
which  the  plaintiff  accepted  in  full  satisfaction, 
and  entered  a  nolle  prosequi  as  to  the  rest  : — 
Held,  that  the  superior  courts  of  common  law 
at  Westminster  were  superior  courts  within  s.  9, 
and  that  the  right  to  costs  depended  upon  the 
amount  recovered  and  not  the  amount  in  the 
jiarticulars  of  demand,  and  that  the  plaintiffs 
were  therefore  not  entitled  to  costs.  Heicitt  r. 
Corry  or  Cory,  39  L.  J.,  Q.  B.  279  ;  L.  R.  5  Q.  B. 
418  ;  22  L.  T.  666  ;  18  W.  R.  954. 

Held,  also,  that  no  suggestion  of  the  facts 
necessary  to  shew  that  a  county  court  had  juris- 
diction over  the  district  where  the  cause  of 
action  arose  was  required  to  be  entered  on  the 
record.     Ih. 

Sect.  7  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  which  deprived  a  plaintiff 
of  and  also  rendered  him  liable  to  be  condemned 
in  costs,  where  in  an  action  brought  in  a  superior 
court,  which  might  by  that  act  be  tried  by  a 
county  court  having  admiralty  jurisdiction,  he 
did  not  recover  a  sum  exceeding  what  a  county 
court  had  by  that  act  jurisdiction  to  try  without 
agreement,  is  repealed  by  the  effect  of  Ord.  LV. 
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of  the  Judicature  Act,  1875.  Teimnt  v.  Ellis, 
r,U  L.  J..  Q.  B.  143  :  6  Q.  B.  D.  46  ;  43  L.  T.  506  : 
29  W.  R.  121. 

3.  Passage  Court. 

Suit  against  Pilot.] — A  ship  by  compulsion 
of  law  ill  charge  of  a  duly  licensed  pilot  in  the 
river  Mersc}-.  came  into  collision  with  and 
damaged  another  vessel.  The  owners  of  the 
damaged  vessel  instituted  an  admiralty  suit 
against  the  pilot  in  the  court  of  passage  :— Held, 
that  the  court  of  passage  had  not  jurisdiction  to 
entertain  the  suit  as  an  admiralty  suit.  The 
Alciandria,  41  L.  J..  Adm.  94  :  L.  K.  3  A.  k.  E. 
574  :  27  L.  T.  o(;5  ;  1  Asp.  M.  C.  464. 

Claim  for  Necessaries.] — The  court  of  passage 
has  not  a  more  extensive  jurisdiction  as  to  any 
claim  for  necessaries  than  that  exercised  by  the 
Court  of  Admiralty.  The  Doicxe,  39  L.  J.,  Adm. 
46  ;  L.  E.  3  A.  &  E.  135  :  22  L.  T.  627  ;  18  W.  R. 
11108. 

Appeal  from.] — The  appeal  from  the  court  of 
passage  of  Liverpool  exercising  admiralty  juris- 
diction is  under  the  County  Courts  Admiralty 
Jurisdiction  Act.  1868  (31  &  32  Vict.  c.  71),  s.  26, 
and  security  for  costs  must  be  given  before  the 
instrument  of  appeal  is  lodged.  The  Gujif/cs, 
5  P.  D.  247  ;  43  L.  T.  12  :  4  Asp.  M.  C.  317— C.  A. 

From  the  decision  of  the  court  of  passage  in 
an  admiralty  cause,  an  appeal  lies  to  the  Court 
of  Admiralty.  The  Bmr.se,  39  L.  .J.,  Adm.  46  ; 
L.  R.  3  A.  ct  E.  135  :  22  L.  T.  627  ;  18  W.  R. 
1008. 

Action  in  rem — Power  to  make  Order  that 
no  Defence.] — Neither  the  Cdunty  Cuiirts  Admi- 
ralty Jurisdiction  Act.  1868,  nor  the  Amendment 
Act.  1869.  enabled  orders  to  be  made  purporting 
to  apply  to  admiralty  actions  in  rem  and  in 
personam,  a  proce<hire  simihir  to  that  under 
R.  S.  C.  Old.  XI \'.  enabling  a  })laintiff,  on 
shewing  that  tliere  was  no  defence  to  the  action, 
to  obtain  judgment  for  the  amount  claimed. 
I'elloicx  V.  Lord  Stniilei/  {Oioncrx'),  [1893]  1 
Q.  B.  98  :  5  R.  115;  67  L.  T.  X57  ;  41  W.  R.  2.53  : 
7  Asp.  M.  (J.  29S. 

Distribution  of  Salvage  Awarded  by  High 
Court— Jurisdiction. j — Jnjunction  issued  Ijy  the 
Admiralty  Divi^i<lIl  in  restrain  one  (jf  the  otHcers 
of  a  tug,  to  wiiicii  a  salvage  awaid  of  3,0OU/.  had 
Ixjen  made  by  the  High  Court,  from  proceechng 
with  an  action  for  distiibution  of  salvage  insti- 
tuted in  tlie  I..iver]iool  court  of  passiige  against 
the  tug  owners.  The  Thercxa,  J I  R.  681;  71 
L.  '1'.  347  ;   7  .\-p.  .M.  C.  .505. 

I.    t'lNf^It;    I'OltTS. 

Admiralty    Jurisdiction    of.]  —  The    Cinque 

I'liits  liavi-  an  admiralty  jurisdiction.     Stuck  (or 
Storhr)  V.  Ciillrn.  .lone-!  ('.6  ;  3  Kcli.  59H. 

Enemies'  Goods  Stranded  on  the  Goodwins  — 
Droits.] — See  The  (hmter  Enix,  \  C.  Rob.  284, 
!i.  ;  Hay  and  Marriott,  Preface,  xxvii.,  infra, 
col.  95U. 

Appeal  from.]  —  Apjicals  from  the  Cinque 
Ports  admiralty  lay  to  tlie  privy  council,  ('hifjuc 
Piirtx,  Lord  Warden  v.  Av,  3  Hag.  Adm.  438, 
446. 
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There  is  no  apjieal  from  the  Cinque  Ports 
Admiralty  Court  to  the  High  Court.  Bencio  v. 
Stock.  3  Swanst.  662.  S.  C,  nom.  Stock  v.  Denew, 
Ca.  in  Ch.  3U5.  S.  P.,  Stock  or  Sturke  v.  Culleii, 
Jones,  66  ;  3  Keb.  ."i.98. 

5.   ViCE-ADMIRALTr,   COLONIAL,  AND   CON- 
SULAR Courts. 

Jurisdiction — Necessaries.]  — Vice  -  admiralty 

courts  have  not  (apart  from  statute)  more  than 
the  ordinary  admiralty  jurisdiction,  i.e.  as  it 
existed  before  3  tt  4  Vict.  c.  65  enlarged  it.  The 
Vice-Admiralty  Act,  1863  (26  &  27  X'ict.  c.  24), 
s.  10,  sub-s.  1(1,  does  not  create  a  maritime  lien 
with  respect  to  necessaries  supplied  within  the 
possession.  The  Rio  Tintu.  Luwx  v.  Smith.  9 
App.  Cas.  356  ;  .^jO  L.  T.  461  ;  5  Asp.  M.  C.  224 
—P.  C. 

A  vice  -  admiralty  court  has  no  jurisdiction 
under  24  k.  25  Vict.  c.  24,  s.  10,  to  entertain  a 
suit  for  necessaries  supplied  at  a  port  out  of 
the  possession,  that  is,  the  British  possession,  in 
which  the  court  is  established.  The  Albion, 
27  L.  T.  723:  1  Asp.  M.  C.  481. 

Wages  and  Compensation.]  —  By  an  order 
in  council,  s.  15,  jtassed  in  pursuance  of  2  Will. 
4,  c.  51,  the  Vice-Admiralty  Court  has  jurisdic- 
tion to  entertain  a  suit  brought  by  any  num- 
ber of  seamen,  not  exceeding  six,  to  recover 
their  wages.  The  Merchant  Shipping  Act,  1854, 
s.  189,  does  not  take  away  such  right  of  suit 
so  long  as  the  total  aggregate  amount  claimed 
by  such  seamen  exceeds  5o/.  Where,  in  a  suit 
brought  by  six  seamen  in  the  Vice-Admiralty 
Court,  the  judge  ftaiiul  that  a  total  amount  of 
2o3Z.  19.V.  ad.  was  due  to  them,  partly  lor  wages 
and  partly  for  wrongful  dismissal,  but  that  the 
amount  due  to  each  was  less  than  5()L  : — Held, 
that,  under  the  above  rule  and  section,  the  judge 
was  wrong  in  dismissing  the  suit  for  want  of 
jurisdiction,  and  that  a  (lecree  for  203/.  19.v.  S^Z. 
should  be  made.  The  Ferret,  Phdlipx  v.  lHqh. 
Ifuul  It II.,  52  L.  J.,  P.  C.  51  ;  8  App.  Cas.  329  ; 
48  L.  'T.  915  :  31  W.  R.  869  ;  5  Asp.  M.  C.  94— 
P.C. 

The  17  it  18  Vict.  c.  I(i4,  applies  to  the 
colonies  ;  and  by  s.  191.  a  master  has  a  lien  for 
his  wages  in  the  Vice-.Vdmiralty  Court,  whatever 
may  be  tlie  municipal  hiw  of  the  colony.  'The 
Itdjith  of  Cochin.  .Swaljc}',  473. 

Title    to    Ship.]— The   vice  -  admiralty 

court  at  Hong  Kong  had  only  tlie  ordinary 
admiralty  jurisdiction  possessed  by  admiralty 
courts  previously  to  the  passing  of  the  3  i*c  4 
Vict.  c.  '6%  ;  it  had  no  jurisdiction  to  entertain  a 
suit  for  possession  for  the  purpose  of  trying  a 
ship.  The  Aiixtnilia.  Lapraik  v.  Jiiirroirx, 
Swabey.  ISO  ;  13  Moore.  P.  C.  132  ;   7  W.  \\.  718. 

Vice-Admiralty  Court  not  of  Record — Stipu- 
lation Enforceable  by  the  Delegates.  ]  —  Sec 
Jh-ijiiirr  V.  Thowjixini.  I  11.  111.  165.  S.  W,  Smith 
v.  '.Mchollx,  5  Ring.  (N.C.)  208  ;  7  Scott,  147  :  7 
D.  P.  C.  2H2  ;  8  L.  J.,  C.  P.  92. 

Offences  against  Revenue  Laws.] — The 

vicc-a<lniiraliy  roiiiis  in  the  West  Indies  liad  no 
jurisdiction  over  olfeiici's  against  revenue  laws 
committed  out  of  tlieir  respective  islands.  The 
Fdhiitx,  2  C.  Rob.  245. 

Sale    of    Ship.]  —  Vice-achuiraity    courts 

have  no  power  to  order  a  sale  of  the  ship  in  ca.se 
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of  (listross — xrr  jicr  Sir  "\V.  Scott.  Thf  Fdninj  j 
(did  El  mini.  Kdwanls,  117. 

The  vice  -  admiralty  courts  abroad  have  no 
authority,  upon  the  mere  petition  of  the  captain 
of  a  ship  bound  on  a  foreign  voj'age,  to  decree 
the  sale  of  such  a  shij)  reported  upon  survey  to 
lie  seaworthy  or  repairable,  so  as  to  carry  the 
cargo  to  its  place  of  destination,  but  at  an 
expense  exceeding  the  value  of  the  ship  when 
repaired.     Rciil  v.  JJurhii,  10  East,  143. 

High  Courts  in  India.] — Observations  on  the 
admiraltv  jurisdiction  of  the  highi  courts  in 
India.  Thr  BriiiluUhi,  45  L.  T."389  ;  4  Asp. 
M.  C.  461— r.  V. 

Procedure  —  Colonial  Courts.]^  It  may  be 
presumed  that  the  procedure  in  the  vice-admi- 
ralty court  of  A^ictoria  is  so  far  analogous  to 
that  in  the  maritime  courts  of  Great  Britain 
and  Ireland,  that  a  shipwright  of  Melbourne 
would  be  entitled  to  arrest  a  British  ship  and 
detain  her  until  his  legal  demands  upon  her 
were  satisfied.  The  Stafforduli ire,  Sinith  v.  Bank 
of  Keio  South  Wale.%  8  Moore,  P.  C.  (N.s.)  443  ; 
41  L.  J.,  Adm.  4i»  :  L.  R.  4  P.  C.  194  :  25  L.  T. 
137  ;  2n  W.  11.  557  ;  1  Asp.  M.C.  365— P.  C. 

Breacli  of  Eevenue  Laws — Security  for  Costs.] 

— Decree  of  the  vice -admiralty  court  of  Sierra 
Leone  in  a  i)roceeding  in  rem  for  breach  of  the 
revenue  laws  of  the  colony,  condemning  the 
goods  seized,  and  the  owners  in  penalties,  reversed 
by  the  committee,  so  far  as  the  penalties  were 
concerned,  with  costs,  it  ajipearing  that  though 
the  claim  of  the  owner  of  the  goods  was  rightly 
rejected,  because  he  failed  to  comply  with  the 
rule  of  the  Vice-Admiralty  Court  requiring 
security  for  costs,  yet  that  such  rule  did  not 
apply,  so  far  as  regarded  the  penalties,  against 
•which  he  was  entitled  to  be  heard  in  the  court 
below  without  givins:  any  such  security.  Georqv 
V.  Req.,  4  Moore,  P.  C.  (N.s.)  287  ;  L.  R.  1  P.  C. 
389.  ' 

Probable  Cause  for  Seizure.] — An  appeal 

from  a  decree  of  the  vice  -  atlmiralty  court  of 
Sierra  Leone,  restoring  property  seized  for  breach 
of  the  custom  laws,  but  without  damages  or 
costs,  the  judge  below  being  of  opinion  that  there 
was  probable  cause  for  the  seizure,  was  dis- 
missed by  the  judicial  committee  with  costs,  on 
the  ground  that  it  appearing  from  the  evidence 
that  there  was  probable  cause  for  the  seizure, 
the  judge  of  the  Admiralty  Court  was  justified 
in  refusing  to  decree  damages  and  costs  to  the 
appellants,  the  owners  of  the  goods  seized. 
Tr*7.v(-«  V.  llrg.,  L.  R.  1  P.  C.  405. 

Appointment  of  Deputy  Judge.] — The  chief 
justice  for  the  time  being  for  Sierra  Leone 
may  lawfully  appoint  a  deputy  judge  of  the 
vice  -  admiralty  court  of  that  colonv-  liolet  v. 
lieq..  4  Moore, "p.  C.  (N.S.)  41  ;  L.R.I  P.  C.  198  ; 
12  Jur.  (N.s.)  715  ;  15  W.  R.  233. 

Practice.] — The  form  of  preliminary  acts  in 
use  in  the  Admiralty  Division  of  the  High  Court 
in  collision  cases  should  be  used  in  similar  cases 
in  the  vice-admiralty  courts.  Tlie  JS^ormu,  35 
L.  T.  418  ;  3  Asp.  M.  C.  272— P.  C. 

In  collision  causes  in  the  vice-admiralty  courts 
witnesses  should,  as  far  as  possible,  be  examined 
viva-voce  before  the  court,  not  upon  written 
interrogatories  before  an  officer  of  the  court  prior 
to  the  hearing.     lb. 


Consular  Courts.]  —  The  consular  court  at 
Constantinoi)U'  possesses  a  jurisdiction  in  rem, 
in  cases  of  collision  between  British  and  foreign 
ships  ;  but  although  that  court  has  such  juris- 
diction, it  does  not  involve  the  administration  of 
the  common  law  of  England.  'The  Laconia, 
Fiipii iimiiii  V.  Rn.i.nan  Steam  Navigation  and 
Tradiiif/  Co.,  2  Moore,  P.  C.  (N.s.)  16i. 

6.  Rkgistrar,  Office  of. 

Registrar  of  Admiralty — Ouster  of.] —  Tenure 
of  office  of  registrar  oi:  the  admiralty  ;  bontl 
given  that  plaintifE  should  enjoy  the  same  for 
his  life  ;  ouster  by  granter  of  admiral  subse- 
quently appointed.  Parker  and  HarroUVs  CasCf 
2  Leon.  pt.  2,  114. 

7.  Law  Applicable. 

Bankruptcy  Law.]  —  The  Admiralty  Court,, 
being  a  court  of  law  and  equity,  will  follow  the 
decisions  of  the  courts  of  law  and  equity  in 
deciding  questions  under  the  bankruptcy  law. 
The  Heart  of  Oak,  39  L.  J.,  Adm.  15  ;  21"  L.  T. 
727. 

General  Maritime  Law.] — There  is  a  general 
maritime  law  administered  alike  by  English  and 
foreign  courts,  having  admiralty  jurisdiction,  dis- 
tinct from  the  municipal  law  of  nations.  The 
Patrla,  41  L.  J.,  Adm.  23  ;  L.  R.  3  A.  &  E.  436  ; 
24  L.  T.  849. 

Generally,  the  Court  of  Admiralty  is  governed 
by  the  civil  law,  the  law  marine,  and  the  law 
merchant.  The  Neptune,  3  Hag.  Adm,  129,  135. 
S.  C,  reversed  on  App.  3  Knapp  94,  infra,  col. 
960. 

Equity. — The  court,  although  influenced  by 
equitable  considerations,  is  not  a  court  of  equity, 
so  as  to  allow  matters,  foreign  to  the  issue,  to  be. 
introduced  in  order  that  complete  justice  may 
be  done  between  the  parties  ;  it  follows  rather  in 
its  pleadings  and  practice  the  courts  of  common 
law.  The  Don.  Fruneineo,  Lush.  468  ;  31  L.  J., 
Adm.  14  ;  5  L.  T.  460. 

By  the  ancient  maritime  law  the  Court  of 
Admiralty  wouUl  have  an  equity  to  moderate 
contracts  made  under  pressure  of  necessity — per 
Sir  W.  Scott,  The  JVehv/i,  6  C.  Rob.  217,  231. 

8.  High  Court,  not  of  Record. 

The  atlmiralty  was  no  court  of  record.  'Thovi- 
rumm'n  Cage,  12  Co.  Rep.  104.  S.  P.,  Greenway- 
and  Baker  .s  Caxe,  Godb.  193,  261  ;  and,  semble,, 
Johnoris  ('a/<e,  Noy,  24. 

The  Admiralty  Court  is  not  a  court  of  record, 
and  cannot  fine  or  imprison.  Empringham,  vice 
ailmiral  Yorkshire,  and  Kettlewell,  his  marshal, 
fined  and  imprisoned  for  citing  persons  wrong- 
fully to  the  admiral's  court.  Bnqjrinq ham's  Case^ 
12  Co.  Rep.  84. 

The  Court  of  Admiralty  could  not  proceed 
criminally  against  one  in  contempt.  Tench  v. 
JIuhriKon's  C'axe,  Style,  340. 

Habeas  corpus  to  bring  up  one  imprisoned  by 
the  admiralty.     Anon.,  Style,  183. 

9.  Wreck. 

Generally.]  —  Nothing  is  wriccum  maris  but 
what  is  cast  on  land  by  the  sea.  Coivxtahle" s  Case„ 
,  Sir  Henry,  5  Co.  Rep.  106  a  ;  1  Anders.  86. 
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The  Court  of  Admiralty  has  uo  jurisdiction  of)  be  presumed  to  have  come  from  a  wrecked  ship, 
wreck.     lb.  \  though  no  trace  of  the  ship  is  found  near  them. 

Below  low  water  mark  the  admiral  has  sole  I  Talbot  v.  Lewis,  6  Car.  &  P.  603. 
jurisdiction,  between  high  and    low  water  the  | 
common  law  and  the  admiral  have  jurisdiction 
according  as  the  tide  is.    lb. 

Infants,  feme  covert,  executrix,  men  in  prison 
and  beyond  sea  are  bound  by  nonclaini  of  wreck 
within  a  year  and  day.     lb. 

Effect  as  against  the  office  of  admiralty  of  a 
grant  from  the  Crown  to  a  lord  of  a  manor  of 
"  wreck  of  the  sea."  Claim  by  grant  to  flotsam 
within  three  miles  from  low  water  mark  rejected. 
Wreck  of  the  sea  must  have  touched  ground  : 
goods  afloat  are  droits.  Se.r  v.  Fvrty-nine 
Catthis  of  Brandy.  8  Hag.  Adm.  257. 

Habeas  corpus  awarded  to  the  lord  warden  of 
the  Cinque  Ports  for  the  imprisonment  of  one 
for  stealing  wrecks.  JJouru's  Cunc.  Cro.  Jac.  543  ; 
Palmer,  96 


10.  Droits. 

Enemies'  Goods.]— By  the  common  law,  enemies' 
propeity  taken  hy  a  subject  vests  in  the  captor  ; 
by  admiralty  law,  in  the  king,  if  taken  without 
letters  of  marque,  the  captor  holding  it  in  trust 
for  the  king  ;  for  breach  of  this  trust  a  suit  in 
the  admiralty  is  verv  proper.  Re-r  v.  Broom  or 
Brome,  12  Mod.  135";  Carth.  398  :   Comb.  444. 

Broom,  by  authority  from  the  African  Com- 
pany, who,  by  patent,  had  power  to  take  enemies' 
ships  and  dispose  thereof  at  their  will,  took  a 
French  ship  on  the  high  sea,  carried  it  into  a 
river  beyond  sea  and  sold  her  there.  The  ship 
was  condemned  in  the  admiralty  for  prize  :  the 


Over' wreck   and  derelict,   when    lauded,  the   P"^*^^.^^  ^i^^'^T^^^f  *''' ''^  *''^''''^""™\^^' ^"^5* 


admiraltv  had  no  jurisdiction. 
1  C.  Rr,b.  271. 


The  Two  Friends. 


Broom  in  admiralty  for  conversion  of  the  ship 
and  non-delivery  of  her.  claiming  her  as  a  droit. 
Sentence  against  Broom  :  appeal  to  the  dele- 
gates ;  prohibition  refused.     lb. 

A  Prussian  ship  was  stranded  on  the  Goodwins. 
Some  specie  on  board  was  sent  ashore  and  claimed 
by  the  warden  of  the  Cinque  Ports  as  enemies' 
goods.  The  master  obtained  a  monitioti  from  the 
High  Court  of  Admiralty  to  remove  the  cause  to 
the  prize  court,  where  he  claimed  the  goods  as 
Grant  of  Wreck  —  Wreck  appurtenant  to  Prussian  property.  The  delegates  reversed  the 
Manor.] — \\'reck  belonging  to  a  manor  by  |n'e- 1  decree  of  the  High  Court  on  the  ground  that  it 
script  ion  does  not  pass  under  a  grant  (to  Lord  I  had  no  jurisdiction.  'The  Ooster  Ems,\  C.  Rob. 
Lisle,  high  admiral)  of  all  wrecks  of  the  sea,  and  !  284,  n.  :  Hay  ami  Marriott.  Preface,  xxvii. 
other  profits  to  the  sai< I  office  ai)pertaiuing.  M'ig-  An  enemy's  ship  captured  by  a  non-commis- 
(jon\.  Branthirnif.   1   Ld.  Raym.  473;   12  Mod.    sionedshii)  is  a  droit  of  the  Admiralty.     The  Twee 


Municipal  Corporations  Act.] — The  Munici}>al 
Corporations  Act,  5  i:  6  Will.  4.  c.  76.  does  not 
transfer  to  the  High  Court  all  the  jurisdiction 
(e.g.  in  wreck  and  salvage)  formerly  exercised 
by  the  vice-admiralty  courts — per  Dr.  Lushing- 
ton.     Biift  of  Timher.  2  W.  Bob.  251. 


•I'^i'i  •.  Holt.  75S. 

Owner  entitled  to.] — The  owner  of  wreck  is 
entitled  thereto  as  against  a  grantee  from  the 
Crown,  although  no  living  creature  comes  ashore. 
Hamilton  v.  Davis,  a  Burr.  2732. 

Eight  to— Trespass.]  —  A  grantee  of  wreck 
may   maintain  tiespass  against  a  wrongdoer  for 


Gesiisters.  2  C.  Rob.  284.  n. 

A  queen's  ship,  during  the  Russian  war.  fell  in 
with  a  raft  of  timber  belonging  to  the  Russian 
government : — Held,  tliat  tlie  timber  was  a  droit 
of  the  Crown  and  not  of  the  admiralty.  Baft  of 
Busxian  Timber.  In  re.  5  Jur.  (N.S.)  1101). 

A  caj)ture  made  by  crews  of  king's  ships 
stationed  at  the  island  of  St.  Marcon  adjudged 


ina>    inaunaiii   iresiiass  aganisc  a  wronu'iioer  lor  '        ,  .  ,  ,     .    7 :     .  ■*      ;7,; 

taking  awav  iroods  cast  ashore,  although  people  I  ^"  Y^  /'V^'^v  ^'^^  ""  ,,''-."  '-^'''"'i-'ilfy  'l^oit.     7/,^ 

escaped  from' the  ship  alive,  ami  altlHuigh  the!  ^'''^'f^'^''!^-^^^^^^^^^  ,..,     , 

goods  were  claimed  by  the  owners  within  a  vear    ^.f^  ^^1'  captured  by  the  (..braltar  garrison  in 


and  day.  and  altliou;.di  tlie  i)laintiffs  never  seized 
them.  Dinurieh  {JSti Hi [}.■<)  v.  Stern/,  1  B.  &  Ad. 
831  ;  1»  L.  .1.  ro.s.)  K.  \i.  167. 


Giljraltar  bay  condemned  to  the  admiralty  as 
droit.     TJir  SVo.'itrn  Sit/noni  del  Caninn.  1  C.  Rob. 
228,  n. 

A  non-commissioned  cajjtor  of  an  enemy's  shiji 
CuBtoms  Duty  —  3  &  4  Will.  4,  c.  52,  s.  50.1 —  \  and  gunpowder  cargo  rewarded  by  the  whole  of 
Toljaci'o  landtd  from  a  siianded  sliii>  held  not' to  I  the  proceeds  ;  one-thiid  to  the  ownei\  two-thirds 
be  wreck  within  tlie  above  a(;t.  so  as  to  be  liable    to  the  crew.     Tlie  Ifati.se.  1  C.  Rob.  286. 
to  duty.      Leijtie  V.  Jioijd.  1   C.  B.  92  ;   14   L.  J., 

C.  I'.  13H  ;  9  Jur.  30.  1      Breach  of  Navigation  Act.] — A  ship  arrested 

But  the  term  ''wreck  "in  the  al)ove  statute  is  as  an  admiralty  droit  was  afterwards  seized  as 
not  confined  to  goods  that  would  pass  to  the  forfeited  for  breach  of  a  navigation  act  : — Held, 
Crfiwn  fir  the  crown's  officer  by  virtue  of  the  pre-  that  the  forfeiture  gave  the  prior  title.  Seore  v. 
rogative.  If  includes  goods  imiiorted  into  Vj\\)s,-  ,  Lord  Admiral.  Parker,  273.  Quajre  as  to  the 
land,  enteicd  and  shipped  for  export,  and  after-  accuracy  of  this  report,  see  l)er  Thompson,  15.,  3 
wards  jticked  up  partly  afloat  and  parllyon  shore  An-ir.  set. 
from  the  wreck  of  the  ship  in  an  Knirlisli  port 


Barn/  v.  A  maud,  10  A.  &.    K.  (;46  ;  2    1 
633;  9  L.  .]..  (^  B.  226. 


Ac   D. 


Droits  or  Wreck.  ^ — .\  lo<.' floating  in  the  sea 
was  drawn  upon  a  rock  i)y  a  person  wading: 
another  log  cast  upon  tiie  lieacli  was  afteiwards 
swept  our  to  sea,  and  being  found  floating  was 
broutjht  l)ack  to  shore  : — Held,  tliat  lioth  logs 
were  droits  of  the  admiralty  and  did  not  Iwloni^ 
Staehpooir  v.  lleij..  Ir.  \\. 


Evidence  of  Right  to.]— Parol  evidence  to  sup- 
port a  inescriptive  claim  to  wieck  cannot  be 
given   where  the  projierty   to  wreck  was  in  the 

crown  at  the  time  of  Charles  I.     AlcoeJ/v.  f'lioke,  I  to  grantees  of  wreck 
2  M.  &  P.  625  ;  5  Bing.  340  :  7  L.  J.   (o..S.)  C.  P.  I  9  Kq.  619. 
126  ;  30  R.  It.  62.5.  ' 

Goods  floating  are  not  Wreck.] — Gooils  floating 

Dollars  in  the  Sand.] — Dollars  more  than  100'  in  the  sra  arc  not    wreck  ;   when  u-rounded  they 
years  old  fouiiii  in  the  sand  of  the  seashore  will  i  are  wreck,  though  water  he  rcjund  them  :  if  again 
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atioat  they  cease  to  be  wreck.  Two  casks  of 
tallow  picked  up  afloat  oS  tlii'  Norfolk  coast  con- 
<!ennied  as  droits  of  the  admiraltv.  Mr.i:  v.  Tico 
{\(.sJ^s  of  TalJoir,  8  Hatj.  Adm.  294.  Cf.  Ilex  v. 
Fortij-ninc  Cnxkg  of  lirandji,  3  Hag.  Adm.  257  ; 
supra,  col.  ;)4!t.  And  see  Yorli  {Duke  of^  v. 
Lln.stred,  1  Kcb.  6.57,  sitpra,  col.  935. 

An  Anchor.]  —  Imprisonment  for  taking  an 
anchor  in  the  Cinque  Ports.  Habeas  corpus 
awarded.  Jhnint\s  C'axr,  Cro.  Jac.  5-13  ;  Palmer, 
1)6. 

Pirate   Goods  —  Slave    Ship.]  —  Unclaimed 

residue  after  recapture  frcim  pirates  are  admiralty 
<lroits.      Tlic  Mi(ri((ini(i,'^  Hag.  Adm.  206. 

A  condemnation  of  a  ship  for  engaging  in  the 
slave  trade  does  not  found  title  in  the  seizors. 

n. 

Goods  taken  from  Pirates.] — Property  taken 
from  })iiates,  tlie  owners  of  which  were  unknown, 
held  to  be  adroit  of  the  admiraltv.  The  Panda ^ 
1  W.  Rob.  423.    Cf.  Tlie  Helen,  I'Hag.  Adm.  142. 

A  grant  of  pirates'  goods  to  the  admiral  does 
not  pass  goods  in  the  i)ossession  of  pirates  taken 
from  others.     Anon.,  12  Co.  Rep.  73. 

There  is  no  limit  of  time  within  which  the 
owners  may  claim  them.     ///. 

11.  Beaconage. 

The  Admiralty  Court  formerly  had  jiTrisdiction 
in  suits  for  beaconage,  but  the  jurisdiction  is 
gone;  prohibition  granted.  Crosxev.  D'i(]<jex  {(>f 
B'hjs),  1  yid.  158  : 1  Keb.  575. 

Action  at  common  law  for  Dungeness  light- 
house tolls.     GihxY.  Oxhdxtoii,  2  Keb.  114. 


12.  Illegal  Colours. 

Warrant  to  arrest  a  merchant  shiji  wearing 
illcal  colours.      Jie;/.  v.  Ea-eii,  2  Jur.  (n.S.)  454. 

A  master  fined  for  wearing  illegal  colours. 
Her/.  V.  BenxoH,  3  Hag.  Adm.  'd^i. 


13.  Foreign  Enlistment. 

A  ship  was  fitted  out  as  a  transj)ort  for  persons 
in  Cuba  who  liad  revolted  from  ^^pain  and  were 
exercising  jiowers  of  government  in  Cuba,  und 
conducting  hostilities  against  Spain  : — Held,  a 
breach  of  the  Foreign  Enlistment  Act,  59  Geo.  3, 
<;.  69,  s.  69 ;  and  the  vessel  forfeited.  The 
Salrudor,  lleq.  v.  Carlin,  39  L.  J.,  Adm.  33  ; 
L.  R.  3  P.  C.  218  ;  23  L.  T.  203  ;  18  W.  R.  1054. 

As  to  the  mode  of  proceeding  in  a  claim  for 
indemnity  for  detention  of  a  ship  under  the 
Foreign  Enlistment  Act,  see  The  Great  Northern 
and  the  Midland,  26  Iv.  T.  201  ;  1  Asp.  M.  C. 
246  ;  infra,  col.  lou4. 

14.  Prize. 

The  Court  of  Admiralty  has  no  original  juris- 
diction in  matters  of  booty  of  war.  Its  juris- 
iliction  is  derived  solely  from  3  &  4  Vict.  c.  65, 
find  orders  in  council  issued  in  puisuance  of  that 
statute,  lianda  and  Kira-ee  Booty.  In  re,  44 
L.  J..  Adm.  41  ;  L.  R.  4  A.  cV:  E.  436  ;'  33  L.  T.  332. 

The  matter  fif  the  '•  Banda  and  Kirwee" 
booty  had  been  by  order  in  council  referred  to 
the  court  to  determine  the  persons  entitled  to 
share,  and  in  what  proportions,  and  as  to  costs. 
Certain  moneys,  the  proceeds  of  the  booty,  had, 
iis  alleged,  not  been  paid  to  the  parties  who  had 


been  decliired  by  the  court  entitled  to  the  booty  : 
— Held,  that  tlie  order  in  council  gave  the  court 
no  power  to  order  that  these  moneys  should  be 
brought  into  court  for  distribution,  and  that, 
therefore,  the  court  had  no  jurisdiction  to  make 
such  an  order.     Ih. 

A  capturetl  ship  not  taken  infra  prassidia  is 
not  lawful  prize.     Anon.,  March,  110. 

No  interest  in  a  prize  vests  before  condemna- 
tion ;  but  upon  condemnation  it  is  taken  to 
have  vested  at  the  capture.  Stevens  v.  Bagwell, 
15  Ves.  139  ;  10  E.  R.  46. 

The  seittence  of  a  foreign  admiralty  court  is 
conclusive  as  to  prize  or  no  prize.  Weston  v. 
W/lti/,  Skinner,  152  ;  and  cases  infra,  col.  1109. 

Action  for  False  Imprisonment  in  Case  of 
Wrongful  Capture.] — An  action  will  not  lie  at 
eominon  law  for  false  imprisonment,  where  the 
imiirisonment  was  merely  the  consequence  of 
taking  a  ship  as  prize.  Le  Can-c  v.  Eden,  2 
Dougl.  594. 

Prize   Jurisdiction — History   and   Origin.] — 

The  foundation  and  nature  of  prize  jurist liction 
in  the  Court  of  Admiralty  explained  by  Lord 
Mansfield.     Lindo  v.  Rodnrij,  2  Dougl.  612,  u. 

15.  Wages  and  Disbursements. 

See  also  PROHIBITIONS,  supra,  cols.  932,  933  ; 
VI.  Seamen,  supra,  cols.  106,  seq. ;  V.  Master, 
supra,  cols.  92,  seq. 

Jurisdiction  as  to.] — The  gist  of  the  admiralty 
jurisdiction  in  wages  is  service  at  sea.  Howey. 
Xapjiirr.  4  Burr.  194. 

Payment  by  Bill.] — A  seaman  took  payment 
of  his  wages  at  Calcutta  by  a  bill  of  exchange 
on  his  owtiers,  in  preference  to  cash.  The  bill 
was  dishonoured  aiul  the  owners  became  bank- 
rupt : — Held,  that  he  coukl  not  sue  the  ship. 
The  William  Monetj,  2  Hag.  Adm.  136. 

Paid  out  of  Proceeds  of  Droit.] — Wages  prior 
to  1  AVill.  4,  c.  25,  paid  out  of  proceeds  of  a  dere- 
lict condemned  as  an  admiralty  droit.  The 
Sjieeiilator,  3  Hag.  Adm.  330,  n. 

Additional  Sum  promised  to  prevent  Desertion 
— Wages    Recoverable     in    Admiralty.]  —  The 

master  at  a  foreign  jiort  where  his  crew  was 
deserting  gave  each  seaman  a  promissory  note 
for  40?.  in  addition  to  the  wages  payable  under 
the  articles  to  induce  them  to  remain  with  the 
ship.  On  arrival  in  England  the  owners  ten- 
dered to  the  seamen  their  wages,  upon  condition 
that  thej'  should  sign  a  release  and  give  up  the 
promissory  notes.  The  seamen  refused,  and 
brought  an  action  in  admiralty  for  their  wages  : 
— Held,  that  in  the  admiralty  action  they  were 
entitled  to  recover  their  wages  and  costs.  The 
J/ohile.  Swabey.  256  :  5  W.  R.  830. 

Arrest  of  Post-office  Packet.] — A  post-office 
[)acket  may  be  ai-i'csted  in  a  suit  for  mariners' 
wages,      '/'he  Lord  Jfohart,  2  Dods,  100. 

Suit  pending  Abroad.] — A  suit  in  Canada 
against  tlie  master  for  wages  was  i)ending  when 
a  suit  in  rem  against  the  sliip  for  the  same  wages 
was  instituted  m  England  : — Hekl,  that  the  suit 
in  rem  aliated.      T]ie  Lanarh.^hire,  2  Spinks,  189. 

Second  Mate  Serving  as  First  Mate.] — A 
second   mate  during  the   vovase   becoming  and 
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serving  as  first  mate,  in  the  place  of  the  former 
first  mate,  who  had  deserted  : — Held,  entitled  to 
the  same  wages  as  first  mate  as  his  predecessor 
received,  there  being  no  new  agreement.  The 
GundoUer,  3  Hag.  Adm.  19(i. 

Purser  not  on  Articles.] — Pui-sers  wages  pro- 
nounced for,  though  no  figure  specified  for  his 
wases  in  the  articles.  Tlie  Priiicr  Geimji-,  H  Hag. 
Adm.  37i;.     S.  1'..  AUi-.sitn  v.  Mar.'^h,  2  Ventr.  181. 

Jurisdiction  of  Justices.] — Under  fi  Will.  4. 
c.  lit.  ss.  l.j.  1(1.  the  Admiralty  Court  could  not 
entertain  a  suit  for  wages  under  20/..  except 
where  justices  were  unable  to  administer  full 
justice.     The  King  William,  2  W.  Kob.  281. 

Master  suing  Owner  for  Seamen's  Wages 
paid. J — The  master  having  i)aid  the  mariners 
their  wages  could  not  (formerlj-)  sue  the  owner 
in  admiralty.     Anon.,  Fort.  230. 

Mates  Claim  for  Wages  Paid  and  Disburse- 
ments.]— The  Court  (if  Admiralty  has  iio  juris- 
diction to  ailju(Hcate  upon  a  mate's  claim  for 
wages  paid  to  the  crew,  and  necessary  disburse- 
ments in  foreign  ports.  'The  Victorin,  37  L.  J., 
Adm.  12. 

Foreign  Seamen  in   Ship  of  alien  Enemy.] — 

The  cuurt  will  eiiterrain  a  suit  fur  wages  of  a 
foreign  seaman  on  a  ship  of  an  alien  enemy  coming 
to  this  country  under  a  licence.  The  Vrow  Miuu, 
1  Dods.  234. 

Wages  claimed  by  foreign  seamen.  Objection 
to  jurisdiction  overruled.  The  William  Frederich , 
1  Hag.  Adm.  138. 

IG.   IlESTRAIXT. 

And  xec  IV.  OWNERS,  supra,  col.  :>-2  ;    ruoHliil- 

TiONS.  supra,  col.  921)  ;  17.  Possession,  infra. 

col.  '3'>T>. 

Admiralty  Jurisdiction.] — A  dissenting  part 
owner  may  sue  in  ailiniralty  to  compel  his 
co-owners  setting  the  ship  to  sea  to  give  security 
for  her  safe  return,  or  for  a  sale.  Lumhvii  v. 
Apnirer.  1  Ld.  llavm.  223  ;  Blucltet  v.  Ansteij, 
Ih.  23.-). 

Tlie  majority  of  the  ]»art  owners  desiring  the 
ship  to  goto  sea  may  institute  a  suit  in  adnuralty 
to  compel  a  dissenting  ])art  owner  to  give  u|)  the 
certificate  of  registry.  I'rohiltition  refused. 
.!//»//.,  2  Chit.  3.-)!». 

Where  there  are  several  i)art-owners,  the 
owners  of  the  less  shares  may  arr(;st  the  ship  in 
the  Admiralty  Court,  and  comi)el  a  security  to 
h(i  given  by  the  others  befoie  tliey  will  be  jjcr- 
mitted  to  navigate  out  of  port.  Oiixton  v.  Jfrhden, 
1  Wils.  101. 

The  Court  of  Admiralty  is  f>i)eii  all  the  year 
round  to  ap])lic,'itions  by  part  owners  to  restrain 
the  sailing  of  slii)is  without  their  consent,  until 
security  is  given  to  the  amount  of  the  I'espective 
shares.     Jlalr  v.  (Imulxnn.  2  Mer.  77. 

The  court  has  jurisdiction  to  arrest  a  vessel  in 
an  action  of  restraint  at  tlicsuit  of  a  part  ownei- 
holding  a  minfuity  of  shares,  notwithstanding 
that  tlie  vessel  is  about  to  proc,ce<l  on  a  voyage 
approved  bv  a  majoi'itvof  the  jiart  owners.  Tlw 
Tulca.:>  P.l).  Hi'.);  42L.  T.  (Jl  ;  2'.»  W.  U.  123;  4 
Asp.  M.  C.  220. 

Dissenting  part  owners  who  have  oljtained 
security  for  the  shii)'s  return  may  sue  thereon  in 
admii'altv.  Grave  fir  Dri/fare  v.  Jledgen,  2  Ia\. 
Raym.  1285;  Holt,  47o. 


A  stipulation  taken  from  a  dissenting  part 
owner  for  the  return  of  the  ship  not  suable  iu 
admiralty.  King  v.  Perry,  3  Salk.  23.  And  ttee 
e.  Prohibitions,  supra,  cols.  928.  929. 

The  admiralty  always  had  jurisdiction  in  an 
action  of  restraint  to  detain  a  ship  from  sailing 
at  the  instance  of  a  dissenting  part  owner,  until 
the  other  i)art  owners  gaA-e  a  bond  to  the  fidl 
value  of  his  share  for  her  safe  return  :  upon  her 
loss  such  bond  is  immediately  payable.  2'he 
Apollo,  1  Hag.  Adm.  306. 

Foreign  Ship.] — The  Admiralty  Court  had  no 
jurisdiction,  at  the  suit  of  a  British  part  owner 
of  a  foreign  ship,  to  arrest  her  until  bail  was 
given  for  her  safe  return  to  her  own  port  abroad. 
^The  Graf  Arthur  Bcrn.storf.  2  Spinlcs.  30. 

Bail,  who  can  obtain — Ship's  Husband.] — The 

plaintiff  ami  all  the  other  owners  of  a  vessel 
appointed  two  persons  as  shij/s  husbands  and 
managers  by  an  agreement,  which  stated  that 
they  should  be,  and  should  at  all  times  there- 
after discharge  the  duties  of,  ship's  husbands 
and  managers  of  the  said  vessel  and  of  agents 
for  the  o\\Tiers.  their  executors  and  adminis- 
trators. The  agreement  also  gave  the  managers 
authority  to  perform  all  the  usual  duties  of 
ship's  husbands  : — Held,  that  this  agreement  did 
not  debar  the  plaintifl;  as  owner  of  two  sixty- 
fourth  shares  in  the  ship  from  obtaining  in  an 
action  of  restraint  bail  from  the  other  part 
owners  in  the  value  of  his  shares.  The  England^ 
.-)6  L.  J.,  Adm.  11.") :  12  P.  D.  32  :  .")»)  L.  T.  89(i  ;. 
35  W.  R.  3(i7  :  (i  Asp.  M.  C.  140. 

Part  Owners.] — The  court  has  jurisdic- 

tioia  to  arrest  a  vessel  in  an  action  of  restraint  at 
the  suit  of  a  part  owner  holding  a  minority  of 
shares,  notwithstanding  that  the  vessel  is  about 
to  proceed  on  a  voyage  approved  of  by  a  majority 
of  the  part  owners,  and  is  being  emploj'cd  uiuler 
a  charter  entered  into  by  the  ship's  husband, 
appointed  to  act  on  behalf  of  all  the  owners. 
The  Talen,  5  P.  D.  109  :  42  L.  T.  01  :  29  \V.  K. 
123  ;  4  Asp.  M.  C.  220. 

Charterer.] — In  a  cause  of  restraint  the 

charterer  of  the  vessel,  if  he  has  a  substantial 
interest  in  the  (luestion  before  the  court,  is 
entitled  to  intervene  in  the  suit.  The  Innixfallen^ 
35  L.  J.,  Adm.  110  ;  L.  11.  1  A.  .*c  E.  72  ;  12  Jur. 
(N.S.)  053. 

A  vessel  having  been  arrested  in  a  cause  of 
restraint  between  co-owners,  the  court,  on  a 
motion  by  the  charterer,  to  wliom  the  vessel  had 
becTi  let  for  a  voyage,  ordered  her  release,  it 
api)eariiig  that  the  alleged  co-owner  was  only  a 
mortgagee.     1  h. 

Bail  Bond.]  —Where  the  difmilants  in  an 
action  of  restraint  have  given  a  l)ond  for  the  safe 
return  of  the  ship  they  are  still  at  liberty  to 
disi>ute  the  plaintiffs'  nghl  to  bring  the  action, 
and  the  coint,  if  satisfied  that  Ww.  (ilaintiffs  have 
no  such  riu'ht.  will  set  aside  the  bond.  The 
Keroula,  h->  L.  J.,  Adm.  45  :  111'.  J).  92  :  55  L.  T. 
01  ;  35  W.  K.  60  ;  0  Asp.  M.  C.  23. 

Release  of  Sureties.] — In  an  action  of 

restraint  two  sureties  ex(,'cuted  a  bail  bond  fur 
the  safe  return  of  the  ship.  No  time  was  fixed 
in  the  bond  at  which  the  liability  of  the  sureties 
should  cea.sc.  After  the  bond  had  been  in 
existence  for  jujarly  three  years,  and  when  the 
vessel  was  in  this  countrv.  and  the  owners  of  the 
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majority  of  shares  were  changed,  the  siii'cties 
applied  to  be  released  from  the  bond  : — Held, 
that  theapplication  was  reasonable,  and  the  bond 
Avas  ordered  to  be  cancelled.  77ic  Virienne,  o() 
L.  J..  Adin.  107:  12  P.  D.  is:,;  :.7  L.  T.31«;  3() 
\V.  K.  11(1  :  C.  Asp.  M.  t".  178. 

How  long  it  Continues — Second  Action.] 

— "Where  minority  owners  have  instituted  an 
fiction  of  restraint,  claiming  security  for  the 
safe  ret\irn  of  the  ship  to  a  named  port  within 
the  juiisdiclion.and  a  bond  is  given  bythedefen- 
•dants  for  that  pur]n>se,  such  bond  remains  in 
fo)-ce  until  the  ship  returns  to  that  port,  and 
the  plaintiffs  are  not  entitled  to  institute  another 
action  for  further  security  upon  the  ship's  return 
to  another  port  within  the  jurisdiction,  and  if 
such  second  action  is  instituted,  it  will  be  dis- 
missed with  costs.  The  Iletjid'xi,  .51  L.  T.  904  ; 
,5  Asp.  M.  C.  388. 

Form.] — In   an   action   of  restraint  the 

bail  bond  should  not  be  given  to  pay  what  may 
be  adjudged  against  the  defendant  in  an  action, 
but  simply  for  the  appraised  or  agreed  value  of 
the  plainliff's  shares,  in  case  the  ship  does  not 
n-eturn  to  the  jjarticular  port  named  in  the  bond. 
The  liohert  Blchinsun,  54:  L.  J.,  Adm.  5  ;  10 
P.  D.  \r> :  52  L.  T.  55  ;  33  W.  R.  400  ;  5  Asp. 
M.  C.  341. 

As  to  the  form  of  bonds  given  for  the  safe  return 
of  a  ship,  to  dissenting  part  owners ;  and  of 
decree  upon  her  not  returning.  The  ^largui-et, 
2  Hag.  Adm.  275.  The  Anne,  2  Hag.  Adm. 
279,  n  ;   The  Waterhcn.     Ih. 


17.   POSSESSIOX. 

See    alw    Prohibitions,     supra,     col.     929 ; 
IV.  Owners,  supra,  cols.  52,  seq. 

Wrongdoer  in  Possession.] — The  Admiralty 
Court  had  jurisdiction  tntake  a  ship  from  a  mere 
-wrongdoer  and  deliver  her  to  her  owner,  lilan- 
j<hanh  In  re.  2  B.  &  C.  244  ;  2  D.  &;  K.  177  ;  2() 
R.  R.  329. 

Majority  in  Interest  of  Owners  can  Change.] 

— The  Admiralty  Court  would  not  interfere  to 
change  the  possession  of  a  ship  except  at  the 
instance  of  a  majority  of  the  part  owners  in 
interest.  The  Valiant,  1  W.  Rob.  G4,  infra. 
S>.  P.,  The  EVizaheth  and  Jane,  1  W.  Rob.  278. 

Owner  of  Moiety.]  —  The  Admiralty  Court 
in  a  default  cause  declined  to  decree  possession 
to  the  owner  of  a  moiety  of  a  ship,  but  granted  a 
monition  calling  upon  the  other  interest  to  shew 
cause.     Tlie  Eijiipt'ienne,  1  Hag.  Adm.  346,  n. 

Where  no  adverse  Title.] — The  Admii-alty 
Court  would  entertain  a  suit  of  possession  where 
no  adverse  title  was  set  up.  The  Frances,  2 
Dods.  420.  S.  P.,  The  Sisters,  3  C.  Rob.  213  ;  4 
<J.  Rob.  275:  5  C.  Rob.  155.  S.  P.,  The  Valiant, 
1  W.  Rob.  64,  infra. 

The  court  gave  effect  to  a  legal  title  without 
taking  notice  of  equitable  claims.  The  Valiant, 
1  AV.  Rob.  04. 

The  Admiralty  Court  had  no  jurisdiction  to 
interfere  in  case'^s  of  adverse  title.  Warrant  of 
arrest  refused  to  a  mortgagee  claiming  under 
6  Geo.  4,  c.  110,  s.  45,  to  arrest  and  sell  the  ship. 
TJie  Fry  it  Preserrer,  2  Hag.  Adm.  181  ;  The 
Guardian,  3  C.  Rob.  93. 

The  Admiralty  Court  always  had  and  retained 


its  jurisdiction  to  interpose  to  transfer  possession 
when  no  direct  question  of  property  was  involved  ; 
but  direct  questions  of  property  belonged  to  the 
courts  of  common  law  and  chancery — per  Sir  W. 
Scott.  The  Martin  of  yorfolh.  4  'C.  Rob.  293. 
S.  P.,  The  put,  1  Hag.  Adiu".  240  ;  The  Warrior, 
2  Dods.  288. 

Ownership  of  vessel  formerly  not  triable  in 
admiralty.  Smith  v.  Gilmin,  Ca.  t.  Hardwicke, 
271,  317.  And  xee  per  Holroyd,  J.  Anon.,  2  Ch. 
359,361  :  and  Thompson  v.  Smith,  supra,  col.  935. 

Attachment  Refused.] — The  court  declined  to 
issue  an  attachment  in  execution  of  a  decree  in 
a  possession  suit.  The  John  of  Loudon,  I  Hag. 
Adm.  342. 

Bona   fide   Possession  not  disturbed.] — In   a 

cause  of  })ossession  the  Admiralty  Court  will  not 
examine  the  title  of  a  person  in  bona  fide  posses- 
sion of  a  ship  until  it  is  impeached.  Where  the 
only  title  rests  on  a  conditional  assignment  of  a 
ship  as  a  security  not  reduced  into  possession, 
the  court  has  no  jurisdiction  to  disturb  the  person 
in  possession  uncler  a  subsequent  sale ;  nor  does 
it  vary  the  case  that  it  is  an  appeal  from  a  vice- 
admiralty  court  that  has  exercised  the  jurisdic- 
tion.    The  John,  2  Hag.  Adm.  305. 

Equitable  and  Legal  Owners.] — The  Court  of 
Admiralty  will  not  dispossess  the  equitable 
owner  of  the  moiety  of  a  ship  at  the  instance 
of  the  legal  owner  of  more  than  a  moiety.  The 
Vietoria,  Swabey,  408  ;  5  Jur.  (N.S.)  204  ;  7 
W.  R.  330. 

The  court  inclines  against  dispossession,  and 
requires  the  plaintiff's  claim  to  be  clearly  proved. 
I  7k 

Owner    dispossessed   by  Violence  or  Fraud.] 

— The  court  had,  even  when  its  jurisdiction  was 
more  restricted,  authority  to  decree  possession  of 
a  vessel  to  the  owner,  who  had  been  deprived  of 
it  by  force,  violence  or  fraud.  The  Beatriee, 
otherwise  Tlie  J{//j>j>ahannoeh,  36  L.  J.,  Adm.  9. 

Against  Master,  Part  owner.] — The  majoriiy 
of  part  owners  in  interest,  are  entitled  to  posses- 
sion of  the  ship,  as  against  the  master  who  owns 
the  remaining  shares  and  is  in  possession, 
although  he  offers  security  for  her  safe  return. 
The  Kent.  Lush.  495.  S.  P.,  The  Xew  Draper,  4 
C.  Rob.  287. 

Order  for  Production  of  Ships  Papers.] — Sec 

The  Lusitano;  m.  INSPECTION  AND  DISCOVERY, 
infra,  col.  997. 

Sale  by  Court  without  Jurisdiction.] — A  ship 
sold  under  sentence  of  a  inetentled  admiralty 
court  at  St.  Domingo,  stayed  on  her  arrival  at 
Liveryiool  at  the  instance  of  her  former  owner. 
The  Thomas.  1  C.  Rob.  322. 

Sale  by  Master  abroad.] — The  ship  was  sold 
by  the  master  abroad.  Possession  decreed  to 
the  original  owner  as  against  the  purchaser, 
upon  bail  given.    The  Part  ridge,  1  Hag.  Adm  .81. 

Possession  of  a  ship  decreed  to  her  former 
owners  :  it  aiijiearing  that  she  had  been  sold 
without  authority  by  ^Lloyds'  agent  at  Archangel, 
having  been  ashore  and  abandoned  by  her 
master.  Tlte  Laqan  or  Mnnax,  3  Hag.  Adm. 
418. 

Foreign  Ship.] — Suit  of  possession  not  enter- 
tained liy  the  court  in  the  case  of  a  foreign  ship. 
The  Johan  aiul  Sie/jmnnd,  Edwards,  242. 
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The  court  interferes  in  a  cause  of  possession  of 
a  foreign  ship  between  foreign  owners  with 
reluctance  ;  an  order  of  the  admiralty  of  Kostock 
executed  by  the  admiralty  of  England.  The  See 
Renter.  1  Duds.  22. 

Default  of  Appearance  by  Part  Owner.] 

— Action  in  admiralty  against  the  ship,  claiming 
possession,  and  an  account  against  A.,  the 
managing  owner ;  default  of  appearance  by  A. 
Possession  given  to  plaintiffs  holding  majority 
of  shares.  Order  to  join  A.  as  defendant,  and 
for  an  account  to  be  taken.  Sale  of  A.'s  shares 
before  the  reference,  to  satisfy  costs,  and  any 
sum  found  due  from  A.,  refused.  The  Xatlre 
Pearl,  37  L.  T.  5  42  ;  3  Asp.  M.  C.  515. 

Abortive  Sale — Suit  by  Vendors.] — Vendors  of 
shares  in  a  ship  sold  by  auction,  the  purchase- 
money  having  been  partly  paid,  but  the  transfei's 
not  having  been  completed,  institute  a  possession 
suit  in  admiralty.  The  ship  was  sold,  Vnit  pro- 
duced a  few  shillings  only.  Application  that  the 
purchaser  at  the  auction  be  condemned  in  costs 
refused.     The  Virtue,  1  Spinks,  77. 

Proceedings  in  Chancery.] — The  master  being 
unable  to  repair  tlie  ]ilaintiffs'  shi]),  sold  her 
abroad,  and  executed  a  bill  of  sale  to  the  defen- 
dants. The  ship  came  to  England,  and  the  defen- 
dants, refusing  to  ratify  the  sale  or  consent  to 
the  registry,  took  possession  of  her.  The  plain- 
tiffs applied  to  the  Court  of  Chancery  for  an 
injunction  :  —  Held,  that  the  plaintiffs  had  no 
equitable,  as  distinct  from  legal,  title  :  and  that 
their  title,  if  any,  being  legal,  they  must  sue  at 
law.     Ridfficay  v.  Huberts,  i  Hare,  106. 

Bail.] — Tn  suits  for  possession  the  Court  of 
Admiralty  can  take  bail.  77ie  Eranqelixtria,  4(> 
L.  J.,  Adm.  1  ;  35  L.  T.  410  ;  25  W.'H.  255  :  3 
Asp.  M.  C.  264. 

18.   CO-OWNERSHIP. 

Co-owners  disagreeing  — Sale  of  Ship  by  Court.] 

— Till- rom-t  will  lint  cxiTi-isi'  till'  power  of  sell- 
ing a  sliij)  given  by  24  N'ict.  c.  ()3,  s.  S  (2),  except 
in  a  ver^'  strong  case  ;  mere  disagreement  of  co- 
owneis  not  sufficient.  The  Marlon.  54  L.  J., 
Adm.  cS  :  10  I'.  1).  1  ;  51  L.  T.  W)i\ :  33  W.  li.  432  ; 
5  Asp.  M.  C.  33'.l. 


dealing  with  his  joint  interest  in  the  ship,  held  to 
be  incompetent  ;  because  sub-s.  65  applied  only 
where  it  was  sought  to  prevent  the  sale  of  a  shi|) 
under  ss.  62,  63,  and  64,  alleged  to  be  vested  in  a 
person  not  qualified  to  own  a  British  shi|). 
MrPhall  V.  IfainlltoH,  5  Ct.  of  Sess.  Cas.  (4th  ser.) 
1017.  And  see  Ihnj  v.  Hcnullton,  5  Ct.  of  Sess. 
Cas.  (3rd  ser.)  573. 

Claim  for  Damages.] — In  a  co-ownership  suit 
bi'ought  for  sale  of  the  ship  by  some  of  the  part 
owners  against  the  others,  the  latter  set  up  in 
their  defence  a  claim  for  damages  alleged  to  have 
been  caused  by  the  wrongful  act  of  the  former  : 
— Held,  that  under  24  Vict.  c.  10,  s.  8,  the  court 
had  jurisdiction  to  entertain  the  claim.  The 
Ceijlun,  18  L.  T.  417. 

Under  24  Vict.  c.  10,  s.  8,  the  Admiralty 
Court  ordered  an  account  to  be  taken  between 
co-owners  relating  to  matters  which  took  place 
before  the  date  assigned  for  the  act  to  come 
into  operation,  and  relating  to  a  ship  lost  before 
the  institution  of  the  cause.  Tlie  Idas,  Br.  & 
Lush.  65. 

Bill  of  Sale,  Absolute  or  Mortgage.] — A  bill  of 
sale  of  shares  in  a  ship  was  executed  by  the  defen- 
dant, the  sole  owner,  to  T.,  with  a  declaration  of 
ownership  as  required  for  registration.  T.  tlid 
not  register  the  instrument  for  four  years.  In  a 
co-ownership  suit  he  sought  to  have  the  ship  sold, 
and  accounts  taken  between  himself  and  Ihe 
defendant.  The  bill  of  sale,  though  in  form 
aljsolute,  was  really  given  as  security  for  a  debt. 
Application  refused.  The  Jane.  23  L.  T.  791 
(Irish). 

Sale  of  Ship— Eegistered  in  Guernsey.] — The 
Admiralty  Division  has  no  jurisdiction  over  an 
action  in  rem,  instituted  under  s.  8  of  the  Admir- 
alty Court,  1861,  claiming  an  account  of  the 
earnings  and  sale  of  a  ship  when  the  ship  is 
registered  at  tlu!  port  of  (iuernsey,  and  not  at 
any  ))ort  in  England  oi-  Wales.  The  Jlotilnsons 
and  The  S<(trllife,  51  L.  T.  1)05  ;  5  Asp.  M.  C. 
33S. 

Receiver.] — The  court  will  appoint  a  receiver 
in  a  co-ownership  suit  where  tlie  circumstances 
exist  which  in  the  opinion  of  the  court  render 
suchacoui'sc  just  and  convenient.  T/ir  Anij>th/ll, 
5  P.   1).  224.  ' 


Sale  of  Ship  at  Instance  of  Minority  Owners  — 
Majority  Owners  transformed  into  Limited  Com- 
pany.]— Where  the  owners  of  the  majority  of  tiie 
shares  in  a  ship  had,  without  the  consent  of  or 
notice  to  tlieir  co-owners  (converted  themselves 
into  a  limited  liability  conqiany,  to  which  they 
had  transferred  their  shares,  the  court,  at  the 
instance  of  the  minoiity  owners,  ordered  the  sliij) 
to  be  sold.  The  Jlere,r,ird.  i\\  L.  J.,  Adm.  .S7  ;  11 
R.  798;  72  I-.  'I'.  '.»(»:',;  I(  W.  \l.  2.H8  ;  8  Asp. 
M.  C.  22. 

Registered  Owners.] — Quierc,  whether  s.  8  of 
the  Adniiialty  ( 'ourt  Act,  1H61,  giving  the  Admir- 
alty Court  jurisdiction  to  decide  questions  between 
co-ovvneis  is  nf>t  confined  to  registered  ownei's. 
The  Jinnnle  Kate,:,!  L.  T.  2<i3  ;  6  Asp.  .M.  C 
149. 


Account— After  Sale  of  Share.] — A.  an( 

co-owners  of  a  ship.     A.  sold  his  share  t( 
person,  aiu' 


P..  wei'e 
a  thii'd 
iFterwards  instituted  a  suit  in  rem  in 
the  Court  of  Admiralty  to  have  an  account  taken 
between  himself  and  P>.  in  relation  to  the  employ- 
ment and  earnings  of  tiie  ship  during  the  time  he 
and  P..  were  co-owners  : — Held,  that  as  the  suit 
related  to  fpu'stions  which  arose  between  the 
parties  while  tliey  were  co-owners,  the  court  liad 
jurisdiction  to  entertain  the  suit,  not witlistand- 
ing  A.  ha<l  ceased  to  be  a  co-owner  at  tlie  time  of 
the  institution  of  the  suit.  The  Ladij  of  the 
Lai,,  39  L.  J.,  Adm.  40  ;  L.  R.  3  A.  .V:  E.  29  ;  21 
L.  T.  6S3;   IS  W.  I{.  52S. 

What  should  be  Included  —  Account  of 

Ship's  Agent.]  — In  an  action  for  settlement  of 
Mceoiuits  lielween  co-owners  under  s.  K  of  the 
Petition  to  Restrain  Sale  of  Ship  — 17  &  18  I  Adminilty  Court  Act,  I8()l.  the  plaintiff  is 
Vict.  C.  104,  s.  65.  J— A  jietiiion  presented  under  '  entitled  only  to  settlement  of  such  accounts  as 
17  &  1«  Vict.  c.  104,  s.  ('.5,  by  a  jiart  owner  of  a  !  are  or  ought  to  be  rendered  bcfoie  the  writ.  If 
.ship,  which  was  the  sulijcct  of  a  joint  adventure,  I  a  co-ow7ier  is  ship's  agent  for  a  coasting  steamer 
to   have  the  othei'  part  owner  iestrainetl   from  1  at  a  port  of  call  the  auKJunt  due  to  him  as  agent 
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cnimot  be  reonveivd  in  a  co-ownership  action. 
T/ir  Eider,  K)  L.  T.  46S  ;  4  Asp.  M.  C.  1U4. 

Of  Managing  Owner.  ] — See  The  Mount  \'rrnon, 
and  eases  ante,  culs.  5U,  et  circa. 

Reference — Report — Stay  of  Execution — Costs.] 

— A  nianaiii]itj:  owner,  who  had  not  dcHvered 
accounts  for  nine  years,  instituted  a  co-ownersliip 
action  for  settlement  of  accounts,  and  for  i)ay- 
ment  of  the  balance  found  due  to  him,  and 
claimed  certain  items  in  respect  of  materials 
sujtplied  to  the  ship  for  which  he  had  not  paid, 
and  for  which  the  defendants  were  being  sued  in 
the  Queen's  Bench  Division.  The  registrar  in 
his  report  allowed  the  plaintiff  these  items. 
Upon  application  to  confirm  the  report,  and  for 
jud.irment,  the  court  decreed  payment  of  the 
amount  found  due  by  the  registrar,  but  stayed 
execution  until  the  defendants  were  protected 
against  the  claims  in  the  Queen's  Bench  Division, 
and  refused  the  plaintiff  the  costs  of  the  action 
upon  the  ground  of  delay  in  rendering  his 
accounts.  The  CJuirJc.s  J/ich.snH,  52  L.  T.  631  ;  5 
Asp.  M.  C.  399. 

Objection  to  Report.] — Where  an  action 

is  institutc<l  in  an  admiralty  district  registry 
by  part  owners  of  a  ship  against  the  managing 
owner  for  an  account,  and  the  writ  claims  an 
account  under  Ord.  III.  r.  8,  and  an  order  for 
the  filing  of  the  accoimts  is  made  under  Ord. 
XV.  r.  1,  and  the  account  is  proceeded  with 
pursuant  to  order,  and  the  district  registrar 
reports  thereon,  such  report  is  to  be  treated  as 
the  usual  report  in  an  Admiralty  Court  action, 
and  if  the  defendant  seeks  to  take  objection 
thereto,  he  must  do  so  according  to  the  provisions 
of  Ord.  LVI.  r.  11,  otherwise  the  plaintiff  will  be 
entitled  to  judgment  thereon,  (roiran  v.  Sj)rott, 
51  L.  T.  266  ;  5  Asp.  M.  C.  288. 

Objecting  to — Extension  of  Time.] — The 

court  will  not  extend  the  time  fur  objecting  to 
the  registrar's  report  in  a  co-ownership  action 
without  special  grounds  being  shewn  by  the 
party  seeking  to  object.     Ih. 

Charterparty— Authority  of  Managing  Owner.] 

— The  managing  owner  of  the  ship  "  V.,"  with 
tlic  authoiity  of  his  co-owners,  entered  into 
negotiations  abroad  with  the  view  of  chartering 
the  ship.  These  negotiations  were  carried  on 
l)y  an  agent  abroad.  On  the  17th  July, 
lis84,  a  form  of  charter,  signed  by  the 
managing  owner,  was  offered  to  the  proposed 
charterers.  They  objected  to  certain  provisions 
in  it,  to  which  objections  the  agent,  with  the 
managing  owner's  authority,  assented.  On  the 
lltth  "july  tlie  charterers  signed  the  charter, 
having  previously  introduced  into  it  certain 
further  alterations  which  had  never  been 
suggested  to  the  managing  owner's  agent.  On 
the  same  day  certain  of  the  co-owners  gave 
notice  to  the' managing  owner  that  they  refused 
to  be  bound  by  any  charter.  The  managing 
owner,  considering  himself  bound  to  sign  the 
charterparty,  signed  it  on  the  22nd  July.  The 
execution  of  the  charterparty  was  prevented  by 
the  arrest  of  the  "  V."  by  the  dissentient  owners, 
and  damages  resulted  therefrom  : — Held,  in  a 
co-ownership  action,  that  there  was  no  binding 
contract  until  the  managing  owner  signed  tlie 
charter  on  the  22nd  July,  and  that,  as  the  dis- 
senting owners  had  revoked  their  authority  on 
the    I'Jth    July,    they    were    not    bound    by    the 


charter.  The  Vindohnla,  58  L.  J.,  Adm.  TA  ;  1-t 
P.  D.  50  ;  60  L.  T.  657  ;  37  W.  R.  409  ;  6  Asp. 
M.  C.  876— C.  A. 

Citation.]  —  In  a  cause  between  co-owners, 
under  24  ^:  25  Vict.  c.  10,  s.  8,  the  court  granted 
a  citation  in  personam  on  the  defendant,  and  a 
monition  on  the  London  Dock  Company  to  bring 
in  freight  detained  by  them  under  a  stop-order 
from  the  defendant.  Thi-  Meggie,  L.  R.  1  A.  &  E. 
77. 

19.  Necessaries. 

See  also.  I.  BUILDING,  REPAIRS  AND  Tonnage  ; 
V.  Master  ;  VIII.  Sale  and  Transfer. 

a.  G-enerally. 

Material  Men  have  no  Lien  on  the  Proceeds, 
of  the  Ship  sold  by  the  Court,  j — Alaterial  men  have 
no  lien  for  supplies  furnished  in  England  on  the 
proceeds  of  a  ship  sold  by  decree  of  the  Admiralty 
Court  in  a  wages  suit.  The  JVejttune,  Hodges  v. 
Sims,  3  Knapp,  P.  C.  94. 

Lien  —  Practice     of    Admiralty     Court.]  — 

Although  there  was  no  lien  for  necessaries^ 
the  Admiralty  Court  previously  to  The  XejJtune 
(supra),  allowed  material  men  to  claim  against 
the  proceeds  of  a  ship  remaining  in  the  registry.. 
The  Wharton,  3  Hag.  Adm.  148,  n. 

Arrest  for  general  Balance  of  Account.] — 

The  agents  of  a  foreign  shij),  being  also  part 
owners,  supplied  her  from  time  to  time  with 
coals,  and  made  disbursements,  receiving  freight, 
and  crediting  the  same  in  their  accounts.  They 
arrested  the  ship  for  a  balance  due  upon  the- 
same  account  : — Held,  that  the  arrest  was 
invalid.  The  West  Friesland  or  The  Twentje^ 
Van  Hasselt  v.  Sack,  Swabey,  456  ;  2  L.  T.  613  ; 
8  W.  R.  423— P.  C.  Reversing  S.  C,  nom.  Thi'^ 
West  Friesland.  (otherwise  Ta-enje^,  Swabey 
454  ;  5  Jur.  (N.s)  658.  See  also  The  Ella  A.  Clark, 
infra,  col.  965  ;  The  Princess  Charlotte,  infra, 
col.  965. 

3  &  4  Vict.  c.  65 — Necessaries  Supplied  before^ 

the  Act.] — The  statute  3  &  4  Vict.  c.  65,  enabled 
the  admiralty  to  entertain  a  claim  for  necessaries 
supijlicd  to  a  foreign  ship  before  the  passing- 
of  the  act.      The  Alexander,  1  W.  Rob.  288,  346. 

Inquiry  whether  any  Sum  Due.]  —  Under 
Ord.  XXXIIL,  Judicature  Act,  1875,  in  an 
action  for  necessaries,  the  court,  in  its  discretion, 
ordered  enquiries  to  be  made  before  judgment,, 
whether  any  and  what  sum  is  due.  'The  Sully,. 
48  L.  J.,  Aiim.  56. 

Necessaries     Supplied    to    Foreign    Ship  — 

Jurisdiction.] — See  The  Anna,  infra,  col.  965. 

Jurisdiction  of  Court   of  Passage.] — See   The 

Dowse,  supra,  col.  945. 

Title  of  Suit— Repairs.] — The  institution  of  a 
suit  as  a  cause  of  necessaries  does  not  estop  the- 
plaintiff  from  afterwards  pleading,  and  proving- 
that  his  claim  is  in  respect  of  repairs  ;  but  the 
title  of  the  cause  must  be  amended.  The  Skip- 
worth,  10  Jur.  (N.S.)  445  ;  10  L.  T.  43. 

Contempt  of  Court  by  Master.] — Where,  on  a 
claim  for  necessaries,  the  master,  in  contempt  of 
the  warrant,  sailed  out  of  the  jurisdiction,  the- 
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Copper  sheathing  is  a  necessary.     ThcPrrhi, 


Th^'  Alhiun. 
HulUdnii.  43 
27  L.  T.'732  : 


court  allowefl  a  cause  for  necessaries  to  be  set 
dov\ii,  and  the  plaintiff  to  file  proofs  ;  and.  upon 
such  proof  of  the  facts,  condemned  the  ship  in 
the  claim  and  costs.  The  Ladii  lilcsxun/ton,  3-1 
L.  J.,  Adm.  72. 

Bankruptcy  Jurisdiction  of  County  Court— 
Vice-Admiralty  Court— Injunction.] — A  county 
court  had  jurisdiction  iu  baidcruptcy  under 
32  &;  38  Vict,  c  71,  s.  72,  to  restrain  a  person 
trading  in  London  from  enforcing  in  a  vice- 
admiralty  court  at  Sierra  Leone  a  claim  for 
necessaries  supjdied  abroad,  on  the  order  of  the 
master,  to  a  ship  belonging  to  the  bankrupt 
after  the  filing  of  the  petition. 
HaUuhnj  V.  Harris,  or  Ilarr'ix  \ 
L.  .J.,  C.  P.  3.-,0  :  L.  R.  9  C.  P.  fifiS 
22  W.  R.  7.56  :  1  Asp.  M.  C.  481. 

Vice- Admiralty  Court— 24  &  25  Vict.  c.  24.]— 

A  vice-admiralty  court  in  a  British  possession 
has  no  jurisdiction  under  24  Vict.  c.  24,  s.  10,  to 
entertain  a  suit  for  necessaries  supplied  at  a  port 
out  of  that  possession.  A  master  can  only  claim 
against  the  ship  for  disbursements  from  the  date 
at  which  he  is  on  the  ship's  register  as  master. 
III.         \.^A^   l4    W,5.  c1<n~.  Ci^- . 

b.  What  are. 

Meaning  of  Term  Generally.]  —  The  term 
'•necessaries,''  in  the  statutes  giving  the  admi- 
ralty court  jurisdiction  over  such  claims,  has  the 
same  meaning  as  is  given  to  it  by  the  common 
law  courts,  and  signifies  whatever  the  owner  of  a 
vessel,  as  a  prudent  man,  if  present  under  circum- 
stances in  whicii  his  agent  in  his  absence  is  called 
ujion  to  act,  would  have  ordered.  The  B'lqa, 
41  L.  J..  Adm.  39  ;  L.  R.  3  A.  &  E.  .".IG  :  20  L.'  T. 
202  :  20  AV.  R.  •)27  ;  1  Asp.  M.  C.  240. 

"Necessaries."  in  3  ic  4  Vict.  c.  6.").  s.  0,  mean 
articles  immediately  necessary  for  the  shij),  as 
contradistinguished  from  those  merely  neccessary 
for  the  voyage.  The  Comtcsse  de  Trcfierille. 
Lush.  329  ;  4  L.  T.  713. 

The  statute  does  not  apply  to  ordinary  mer- 
cantile accounts  tjetween  shipowner  and  agent. 
Ih. 

Premiums  on  Insurance — Ship  Dues — Broker- 
age.]—  Premiums  paid  by  a  shiiibroker  at  the 
iiwiK^r's  rcfjuest  to  procure  insurance  on  freight 
arc  necessaries.  Miirhintoxh  v.  Mitchexon,  4  Ex. 
175:  IX  L.  J..  E.x.  3.S.-). 

Charges  paid  by  a  siiipbroker  at  the  owner's 
request  for  entering,  reporting,  and  piloting  a 
.shij),  and  ff)r  tonnage  and  light-dues,  and  for 
noting  ])rotest,  are  within  the  term.     Ih. 

Advances  at  tlie  owner's  request  for  travelling 
expenses  of  the  master  and  goods  supplied  for 
the  ship's  use  are  necessaries.     Ih. 

Brokerage  charges  made  by  a  ship's  broker  for 
acting  as  ship's  agent,  and  for  negotiating  a 
cliarterjiarty  may  be  necessaries  within  the 
meaning  of  tlic  statutes,  but  must  be  provcil  to 
cr>me  within  tiic  definition.     Ih. 

Premiums  on  insuiance  not  necessaries.  The 
ffeliirich  BJoni,  sui)ra,  col.  966. 

Coppering  Ship.] — When  it  is  necessary  that 
a  wiMHlcn  >||j]i  hound  upon  a  partieidar  voyage 
should  be  coppi'red.  tiie  coijpcring  is  ;i  necessary 
for  tiie  voyage,  wliich  gives  the  material-man 
doing  the  work  to  a  foreign  ship,  ujkhi  the  orders 
f)f  the  master,  a  maritime  lien.  The  Tvrliuni, 
32  L.  T.  341  ;  2  Asp.  M.  C.  603. 

VOL.    XIIL 


Agent's    Expenses  —  Collision    Suit.]  —  The 

expenses  of  an  agent  for  coming  from  Newcastle 
to  London  to  assist  the  master  in  the  defence  of 
a  vessel  prosecuted  in  a  cause  of  collision,  and  for 
attending  the  trial  are  not  necessaries.  The 
Bonne  Amelie,  3.5  L.  J.,  Adm.  11.5;  L.  R. 
1  A.  E.  19  :  14  L.  T.  191  ;   6  Asp.  M.  C.  149. 

Supplies  Generally.]— Necessaries  are  what- 
ever is  fit  and  proper  for  the  service  of  the  ship, 
and  whatever  a  prudent  owner  would  provide. 
The  onus  of  proving  the  necessity  is  on  the 
material-man.  The  Alexander.  1  W.  Rob.  288 
346. 


Butcher's    Meat."!— r//^    X. 
Swabey,  344  ;  4  .Jur.  (x..S.)  742 


B.    GosfahrieJt. 
CW.  R.  871. 


Coals.]— See  The  Tu-cntje,  or  West  Frlexlaiid. 
supra,  col.  960. 

Expenses   of  Defending   Collision  Action.] 

The  expenses  of  an  agent  coming  f  i-oiii  Newcas'tle 
to  London  to  assist  the  master  in  a  suit  against 
the  ship  in  admiralty  : — Held,  not  to  be  neces- 
saries. The  Jioniir  Anivlle.  3.5  L.  -J..  Adm.  115  • 
L.  R.  1  A.  i:  E.  19  :  14  L.  T.  191  :  6  Asp.  M.  C. 
149. 

Repairs  to  Machinery.] — Repairs  to  machinery 
of  a  steanishi|),  in  order  to  make  her  seaworthy, 
are  necessaries  within  3  &  4  Vict.  c.  6.5.  Tin- 
Fleehu,  1  Spinks,  438. 

Charterparty  —  Broker's  Commission.  ]  —  I'he 
•■  M.,"'  while  on  a  voyage,  was  chartered  by  her 
owners,  through  shipbrokers,  for  a  future  voyage. 
Subsequently  the  shii)brokers  arrested  the  ''  M." 
in  a  suit  for  necessaries,  to  recover  their  commis- 
sion on  obtaining  the  charterparty  : — Held,  that 
the  commission  was  not  a  "  necessary."  The 
Marianne.  60  L.  ,).,  Adm.  39  ;  [1891]  P.  180  : 
64  I..  T.  .539  ;   7  Asp.  M.  0.  34. 

Money  Advanced.] — Money  advanced  to  pro- 
vide necessaries,  held  to  be  ■'  necessaries"  witliin 
3  A:  4  Vict.  c.  65,  s.  6.    The  Sophie,  1  W.  Rob.  3(!9. 

Advances  in  a  foreign  port  to  procure  neces- 
saries may  be  recoverecl  as  necessaries.  The 
Maxiinie.  ij  L.  T.  460. 

Moneys  obtained  by  means  of  a  bill  of  exchange 
to  procure  necessaries  are  necessaries  within  3  A:  4 
Vict.  c.  6.5,  s.  6.  The  Anna,  46  L.  J.,  Adm.  15  ; 
1  P.  D.  253  ;  34  L.  T.  895  ;  3  Asp.  M.  C.  337— 
C.  A. 

A  simple  contract  creditor  for  payment  of 
seamen's  wages  and  board  has  no  lien  on  the  siii|). 
Tlie  proceeds  of  a  ship  salved  as  a  derelict  there- 
fore (folkuving  The  yej/fune.  su[)ia,  col.  960) 
paid  out  to  salvors  and  mortgagees.  7'he  Xein 
Baijle,  2  W.  Rob.  141. 

The  agents  of  a  foreign  ship  in  a  I'.rilish  port, 
wild  have  paid  for  necessaries  supplied  to  her.  or 
who  liavc  rendered  themselves  lial)le  to  pay  for 
such  necessaries,  may  sue  the  ship  for  such 
advances  as  were  made  on  her  account,  but  not 
for  the  balance  of  a  general  account  against  her 
owners.  7'he  L'ndera'riter,  25  L.  T.  279  ;  1  Asi). 
M.C.  127. 

A  firm  in  England  liaving  accepted  and  ])aid 
a  bill  of  exchange  drawn  on  them  by  the  master 
of  a  foreign  ship  abroad,  to  procure  necessaries, 
may  sue  the  ship  in  the  admiralt}-  court,  as  for 
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necessaries.  'J7>e  Onn'i,  Lush.  l.-)4  :  S  L.  T.  447. 
X  ('.,  infra. 

A  repayment  (if  a  debt  diu!  from  the  sliip  for 
the  supply  of  necessaries  does  not  place  the 
person  making  such  repayment  in  the  position 
<if  a  person  supplying  the  necessaries,  even  though 
such  repayment  was  requiied  by  the  law  of  the 
country  where  the  supply  was  made,  and  the  ship 
<'ould  not  leave  the  port  until  such  repayment 
had  been  made.  The  Pacific,  Br.  &  Lush.  248  ; 
:}3  L.  J.,  Adm.  120  ;  10  Jur."(N.S.)  1110  ;  10  L.  T. 
541  ;  cf.  T lie  Flo r  dc  Fioirlinl,  infra,  col.  'JG7. 

A  claim  for  money  advanced  to  a  master  to 
pay  average  dismissed,  such  advances  not  being 
necessaries  within  3  (S:  4  Vict.  c.  65,  s.  6.  The 
AaUjc  Willcminti,  L.  K.  1  A.  &  E.  107. 

• Liabilities  of  Master.] — Necessaries  hav- 
ing been  supplied  to  a  ship  in  a  foreign  port, 
they  were  paid  for  by  the  agents  at  that  port,  the 
master  indorsing  the  accounts  to  the  agents,  when 
sent  to  him,  with  a  request  to  them  to  pay,  and 
signing  them.  The  master  was  accredited  to  the 
agents  by  his  owners,  and  the  former  were  to 
draw  bills  on  the  owners  for  the  amounts 
advanced.  No  money  jmssed  through  the  master's 
hands.  When  the  ship  arrived  in  England,  the 
mortgagees  took  possession  of  her  and  the 
freight : — Held,  that  as  the  master  became  per- 
sonally liable  for  the  amounts  so  paid,  he  had  a 
right  to  proceed  in  rem  against  the  ship.  The 
JIarco  Polo,  24  L.  T.  804  ;   1  Asp.  M.  C.  54. 

To   Release  Ship.] — A   master   and  sole 

owner  of  a  vessel  put  her  into  a  shipwright's 
dock  for  repair.  The  shipwright  repaired  the 
vessel,  and  refused  to  allow  her  to  leave  his  dock 
until  his  bill  for  the  repairs  was  paid  for.  The 
master  having  no  funds  the  plaintiff  lent  him 
money  to  pay  the  shipwright's  bill,  and  the 
master  paid  the  bill  with  the  money  lent : — Held, 
that  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  loan  in  a  suit  for  necessaries.  The 
Alltert  Cro.shi/,  L.  R.  2  A.  &  E.  37  ;  18  W.  R.  410. 

■ To  pay  off  Bondholder.] — Money  advanced 

to  the  master  of  a  foreign  ship  in  London  to  pay 
off  a  bondholder  who  had  arrested  the  ship,  is  not 
necessaries  within  3  &  4  Vict.  c.  65.  But  the  pier- 
sons  interested  not  ojiposing,  moneys  in  court 
representing  proceeds  of  the  ship  were  paid  out 
to  the  lender.     The  IleHry  Read,  7  W.  R.  180. 

A  Dutch  ship,  on  her  voyage  to  Liverpool,  was 
driven  to  Stornoway.  where  she  had  to  refit. 
Merchants  at  Liverpool  advanced  2W)l.  for  the 
purpose,  and  afterwards,  at  Liverpool,  a  further 
sum  to  defray  port  charges,  and  other  necessary 
exjienses.  The  ship  was  arrested  and  sold  in  a 
necessaries  suit,  under  3  tt  4  Vict.  c.  65,  s.  8,  at 
the  instance  of  the  merchants  : — Held,  in  the 
absence  of  ojiijosition  by  the  shipowners,  that  the 
200Z.,  as  well  as  the  further  sum  advanced  at 
Liverpool,  could  be  paid  out  to  the  lenders.  The 
Aji/ia  V<r)i  Singe,  Swabey,  514  ;  1  L.  T.  340. 

An  advance  of  money  to  pay  off  a  bottomry 
bond  for  which  a  ship  is  arrested,  being  made 
under  a  contract  to  pay  off  claims  outstanding 
on  the  shi]i,  and  outfit  lier  for  a  new  voyage,  in 
consideration  of  receiving  brokerage  and  the  pre- 
paid freight  for  the  new  voyage,  is  not  within 
3  &;  4  Vict.  c.  65,  s.  6,  and  cannot  be  recovered  in 
the  admiralty  court.  The  Onni,  Lush,  154  ; 
3L.T.  447,  S.  r.  supra. 

To  get  Master  out  of  Gaol.] — A  foreign 

ship  cannot  be  sued  for  money  advanced  to  the 


master  to  enable  him  to  come  out  of  gaol,  where 
he  was  imprisoned  for  a  debt  incurretl  for  neces- 
saries sui)i)lied  to  the  ship.  Tlie  N.  B.  Gos- 
fidirirh,  Swabev,  344  ;  4  Jur.  (N.S.)  742  ;  6  W.  R. 
871. 

c.  Lien. 

There  is  no  maritime  lien  for  necessaries. 
Buxton  V.  Snee,  1  Ves.  Sen.  154.  But  see  lienzen 
V.  JcffvieH,  aliter,  and  cases  supra,  col.  929. 

One  who  supplies  necessaries  has  no  lien  upon 
the  ship.  Wood  v.  Huniiltoii,  H.  L.  15th  June, 
1789,  cited,  Maclachlan  on  Shipping  (3rd  Ed.), 
68. 

One  who  supjilied  necessaries  to  a  ship  for- 
merly held  to  have  a  lien  on  her.  Waf.son 
V.  W(cnicr,  Sid.  pt.  2,  161  ;  Fanner  v.  Barien, 
1  Term  Rep.  108  :  Anon.,  Sid.  pt.  1.  453  ;  Bicli 
V.  Coe,  2  Cowp.  636  ;  1  Term  R.  108,  n. 

Or,   in    equity,   upon    her   earnings,   in 

case  of  the  bankruptcy  of  her  owner.  Ilill,  E.c 
parte,  1  Madd.  61. 

No  lien  for  necessaries  can  be  created  by  parol, 
or  by  bills  drawn  by  the  master.  Hallett,  Ex 
parte,  li)  Ves.  474  :  3  V.  &  B.  135  ;  2  Rose,  194, 
229. 

The  ship  cannot  be  sued  in  admiralty  for  pro- 
visions supplied  to  her.  Nature  of  process  against 
the  ship  considered.     Smith  v.  Tilbj,  1  Keb.  708. 

The  jurisdiction  conferred  on  the  court  of 
admiralty  by  the  Admiralty  Court  Act,  1861 
(24  Vict.  c.  iO),  s.  5,  "  over  any  claim  for  neces- 
saries supplied  to  any  ship  elsewhere  than  in  the 
port  to  which  the  ship  belongs,"  does  not  create 
a  maritime  lien,  nor  render  the  ship  chargeable 
for  necessaries.  The  Two  Ellenx,  Johnson  v. 
Blaelt.,  8  Moore,  P.  C.  (N.S.)  398  :  41  L.  J.,  Adm. 
33  :  L.  R.  4  P.  C.  161  :  26  L.  T.  1  ;  20  W.  R.  592  ; 
1  Asp.  M.  C.  208— P.  0. 

The  material-man  has  no  maritime  lien,  his 
right  to  the  res  as  a  security  only  arises  upon  his 
instituting  a  suit  ;  any  security  he  may  thus 
obtain  is  subject  therefore  to  any  then  existing 
claims  ;  and  a  registered  mortgage  takes  pre- 
cedence as  an  existing  encumbrance  over  a  claim 
for  necessaries,  though  supplied  previously  to  the 
register  of  the  mortgage.  The  Pacific,  Br.  & 
Lush.  243  :  33  L.  J.,  Adm.  120  ;  10  Jur.  (n.s.) 
1110  :  10  L.  T.  541. 

The  lien  of  the  plaintiff  in  an  action  in  rem, 
under  s.  4  of  the  Admiralty  Court  Act,  1861, 
takes  effect  from  the  moment  of  the  arrest  of  the 
ship.  Whei-e,  therefore,  such  an  action  was  com- 
menced against  a  vessel  belonging  to  a  limited 
company,  and  the  company,  after  a  warrant  of 
arrest  had  been  served,  was  ordered  to  be  wound 
up  : — Held,  that  the  ofticial  liquidator  had  no 
claim  to  the  proceeds  of  the  vessel  in  the  hands 
of  the  court  as  against  the  plaintiff.  The  Cella, 
57  L.  J.,  Adm.  .5.5  ;  13  P.  D.  82  ;  59  L.  T.  125  ; 
36  W.  R.  540  ;  6  Asp.  M.  C.  293— C.  A. 

No  maritime  lien  attaches  to  a  ship  in  respect 
of  costs  or  other  necessaries  supplied  to  it.  The 
Bio  Tinto,  Laws  v.  Smith,  9  App.  Cas.  356  ;  50 
L.  T.  461  ;  5  Asp.  M.  C.  224— P.  C. 

Necessaries  do  not  ab  origine  give  a  lien,  but 
only  a  statutory  remedy  against  the  ship.  The 
Giistaf,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  G  L.  T. 
660. 

A  material-man,  who  supplies  stores  and 
materials  for  the  equipment  of  a  Britisli  shiji. 
having  no  maritime  lien,  cannot  enforce  his 
claim  against  the  ship  in  the  hands  of  a  suljse- 
qucnt  ])urchaser,  even  though  such  purchaser 
has   notice  at  the  time   of    purchase   that   the 
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claim  is  still  unpaid.  T/ic  A/wroitJ,  47  L.  J., 
Adm.  lo  ;  2  P.  D.  IS'J  :  3(1  L.  T.  448  ;  3  Asp.  M.  C. 
418. 

Court  of  Chancery — Jurisdiction.] — The  court 
of  e([uity  had  concurrent  jurisdiction  with  the 
admiralty  in  cases  of  necessaries  and  wages, 
creating  a  lien  on  the  ship.  AUport  v.  Thoinag, 
Gilbert.  Eq.  227. 

Proceeds  of  Ship  sold  by  Court.] — Proceeds 
of  a  ship  sold  for  wages,  and  Imttomry  not  paid 
out  to  material-men.  Thr  Maithntd,  2  Hag.  Adm. 
253.     See  also  The  Xcjjtmtc.  supra,  col.  DOU. 

d.  Foreig-n  Ships. 

Ship  Colonial  built  and  owned.] — A  vessel 
built  ami  registered  at  New  Brunswick  and 
owned  in  Nova  Scotia : — Held,  not  to  be  a 
foreign  ship  or  sea-going  vessel,  within  3  &:  4 
Vict.  c.  G5,  s.  G.  The  Ocean  Queen,  1  W.  Rob.  457. 

Transfer  to  British  Owner.] — A  claim  for 
necessaries  supplied  to  a  foreign  ship  may  be 
enforced  by  ]n'oceediugs  in  rem  under  3  ik  4  Vict, 
c.  6.5,  s.  6,  notwithstanding  a  subsequent  and 
bona  fide  transfer  to  a  British  owner,  and  this 
remedy  is  not  taken  away  by  24  &  25  Vict.  c.  10, 
s.  5,  though  the  British  owner  is  domiciled  in 
England  at  the  time  of  the  institution  of  the 
cause.  The  Ella  A.  Clarh.  Br.  &  Lush.  32  ;  32 
L.  .L,  Adm.  211  ;  [)  Jur.  (n.s.)  312  ;  8  L.  T.  119  ; 
1 1  W.  K.  524. 

The  24  &  25  Vict.  c.  10,  s.  5,  does  not  apply  to 
ships  foreign  owned  at  the  time  when  the  neces- 
saries were  furnished.     lb. 

A  vessel  foreign  owned  at  the  time  when 
necessaries  are  supi)lied  to  her,  cannot,  by  a 
subsequent  sale,  change  her  legal  position  so  as 
to  deprive  the  person  supplying  the  necessaries 
of  the  rcmc<lies  given  bv  3  &  4  Vict.  c.  ()5.  s.  6. 
The  Priiicrx.s  (li'tdottp.  33  L.  .1..  Adm.  ISS.' 

Supplied  in  Foreign  Port.] — The  court  of 
a<lmiralty  has  no  jurisdictidii.  either  under  3  ik  4 
Vict.  c.  65.  or  under  24  k.  25  Vict.  c.  10,  to  enter- 
tain a  claim  for  repairs  done,  and  necessaries 
supplied,  to  a  foreign  shij)  in  a  foreign  port. 
Thr  IiitVui,  32  L.  J.,  Adm.  185  ;  9  .Jur.  (N.s.)  41 7  ; 
9  L.  T.  234  ;  1 1  W.  R.  53G.  Overruled  by  Tht- 
Mecru,  infra. 

Articles  sui)i)lied  iov  the  efiuipment  of  a  vessel 
building  in  a  foreign  dfickyard  are  not  neces- 
saries within  tlie  meaning  of  3  &  4  Vict.  c.  05, 
<.  «.     The  Orean,  2  W.  Rob.  308  ;  9  Jur.  381, 

Supplied  in  Colonial  Ports.] — The  court 

has  jnrisdicr iciii  to  eniertain  a  claim  against 
a  foreign  sliij)  to  recover  jfayments  made  to 
enable  the  master  of  Wv.  sliip  to  sujjply  her  with 
necessaries  while  Ivin'-'  in  a  i'.iitish  euloiiial  ]ioit. 
The  Aim,/,  4(i  L.  .'l.,  .\diii.  15  ;  ]  1'.  D.  25:!  :  :',  1 
L.  'I'.  89.5—0.  A. 

'J'he  admiralty  ilivision  of  tlic  higli  court  has 
jurisdiction  to  entertain  an  actifni  brought  for 
necessaries  supplied  to  a  foreign  slijp  in  a  I'.rilish 
coloni.al  port.     Ih. 

The  master  of  a  foreign  vessel  lying  in  the 
lioit  of  Quebec,  being  without  funds  or  credit,  by 
means  of  a  bill  of  exchange  rhawn  upon  a  fii'm 
of  shipbrokers  in  London,  procured  tlie  advance 
of  a  sum  of  money  for  necessaries  for  the  ship. 
The  bill  was  accepted  and  paid,  but  the  accep- 
tors, not  having  received  the  amount  of  the  bill 


from  the  shi[)owners,  instituted  an  action  against '  man.     Ihiil 


the  ship  for  the  amount  of  the  bill : — Held,  that 
the  court  of  admiralty  had  jurisdiction  to 
entertain  the  action.     lb. 

An  American  ship,  supplied  with  necessaries 
at  the  Cape  of  Good  Hope  by  an  English  firm 
having  an  establishment  thei'e,  on  her  arrival  in 
the  port  of  London,  was  arrested  at  the  suit  of 
the  merchant  who  supplied  the  necessaries,  and. 
with  the  consent  of  the  owner,  sold.  Payment 
to  him  out  of  the  proceeds  was  opposed  by  the 
mortgagees  of  the  vessel;  but  the  court  "held 
that  it  had  jurisdiction  on  a  claim  for  necessaries 
supplied  to  a  foreign  vessel  in  the  colonial  as 
well  as  in  British  ports,  and  decreed  payment 
accordingly.  The  Wataga,  Swabey,  165  ;  5  W.  R. 
155. 

Supplied  to  Foreign  Vessel  in  English 

Port.] — The  statute  3  &  4  Vict.  c.  65,  s.  6,  does 
not  give  a  maritime  lien  in  respect  of  necessaries 
supplied  to  a  foreign  ship  in  an  English  port. 
I'hc  Ilehirich  BJiivu.  Xurfhcote  v.  IleJnflch 
BjiJrii  {Otciu'vs'),  55  L.  J.,  Adm.  80  ;  11  App.  Cas. 
270  ;  55  L.  T.  66  ;  6  Asp.  M.  C.  1— H.  L.  (E.) 

The  plaintiffs  advanced  to  the  part-owner  of 
a  foreign  .ship,  then  at  Liverpool,  money  for 
necessaries  for  the  ship.  The  part-owner  having 
sold  his  interest  in  the  ship  to  the  defendants, 
the  plaintiffs  brought  an  action  in  rem  for  the 
amount  of  the  advances  : — Held,  that  the  action 
could  not  be  maintained.     lb. 

Supplied  in  Foreign  Port — ' '  High  Seas ."  ] 

— An  action  in  rem  may  be  maintained  against 
a  foreign  ship,  if  found  in  this  country,  in  respect 
of  necessaries  supplied  to  such  ship  in  a  foreign 
port  (not  being  the  port  to  which  the  ship 
belongs),  whether  or  not  such  foreign  port  be 
on  the  high  seas.  The  India,  supra,  col.  965, 
overruled.  As  to  what  constitutes  a  place  "on 
the  high  seas."  quiere.  The  Merea,  64  L.  J., 
Adm.  40  :  [1895]  P.  95  ;  11  R.  742 :  71  L.  T.  711  ; 
43  W.  R.  209  ;   7  Asp.  M.  C.  529— C.  A. 

^Owners  domiciled  in  England  or  Wales — 
^Meaning  of  Term.]— The  term  "  domiciled,"  in 
24  tk  25  Vict.  c.  10,  s.  5,  is  used  in  its  known 
legal  sense  ;  and  an  action  for  necessaries  will 
not  lie  against  a  ship,  the  owner  of  which  is 
tem])orarily  absent  from  this  countrv.  The 
Pari  fir,  P.r.cV:  Lush.  243  :  33  L.  J.,  Adm.'l20  ;  10 
Jur.  (N.s.)  1110  ;   10  L.  T.  541. 

County  Court.] — When  a  suit  is  insti- 
tuted in  a  county  court,  under  31  &.  32  Vict.  c.  71, 
s.  3,  ii)Y  necessaries  supplied  to  a  shi]),  the  ol)jec- 
tion  that  tlie  owner  or  part-owner  of  the  ship  is 
domiciled  in  England  or  Wales  nnist  be  talccn 
liefore  judgment  is  pronounceil.  Michael,  Er 
parte,  41  L.  .1.,  Q.  B.  349;  L.  R.  7  Q.  B.  6.58  ; 
26  L.  T.  S71  :   1  Asp.  M.  C.  337. 

W'lii'n  the  olijection  is  taken  for  the  first  time 
after  jnd'jiiieiil  has  been  ]ifoiiouneed,  a,  in'oliilii- 
tion  will  not  be  giaiilcd.      ///. 

Agent  of  Foreign  Ship  on  the  Spot  ready  to 
supply  Necessaries.  ] — Senihle, an  action  will  not 
lie  against  a  foreign  ship  for  necessaries,  undei' 
3  &  4  Vict.  c.  65,  although  tliere  is  an  agent  of 
the  owner  upon  the  spot  ready  to  supply  the 
ne(!essary  fund-;.  The  Helena  Sophia,  3  W.  Rob. 
265. 

The  lender  of  money  to  buy  necessaries  has 
the  same  right  against  the  ship  as  a  material- 
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e.  Priorities. 


Between  Necessaries  Men,  J— Ainoiit;st  several 
elaiinants  fur  necessaries,  he  wliu  first  established 
his  claim  lias  iirecedeiicc.  'J'hc  (^ucr/i,  11)  L.  T. 
70."). 

Where  one  ouly  of  several  plaintiffs  in  different 
causes  of  necessaries  has  obtained  a  decree  of  the 
court,  he  is  entitled  to  be  paid  in  priority  ;  the 
others,  being  in  \ku-\  couditione,  share  ratably. 
TIic  WiJli,im  F.  Siifford,  Lush.  69  ;  29  L.  J., 
Adm.  109  :  2  L.  T.  :?t)l. 

Plaintiff  in  possession  of  a  ship,  arrested  for 
necessaries,  under  first  decree ;  subsequent 
arrests  by  other  claimants  for  necessaries ;  pro- 
ceeds of  "sale  of  ship  insuflicient  ;  pro  rata  pay- 
ment ordered.     'The  Dcgdcnun/tt,  fiwahey,  l.')S. 

Ship  sold  and  Proceeds  brought  into  Court — 
Order  and  Distribution  of  Fund.] — Where  a  ship 
has  been  sdld  and  the  proceeds  paid  into 
court,  claims  for  necessaries,  in  respect  of  which 
actions  have  been  brought,  take  priority  inter  se, 
neither  according  to  priority  of  writ  nor  of 
judgment,  but  the  fund  is  to  be  distributed  pro 
rata  as  between  the  persons  who  assert  their 
claims  before  an  unconditional  decree  is  pro- 
nounced. Tlie  Afrirtmu,  ()3  L.  J.,  Adm.  125  ; 
[1894]  P.  141  ;  6  E.  767  ;  70  L.  T.  2.50  ;  42 
W.  E.  413  :  7  Asp.  M.  C.  427. 

Even  if  the  decree  in  an  action  for  necessaries 
were  in  anj'  instance  made  in  unconditional 
terms,  it  would  appear  that,  so  long  as  the  fund 
remains  in  court,  the  decree  could  and  should  be 
modified  so  as  to  let  in  other  persons  who  with- 
out laches  put  forth  claims  of  a  like  character,  j 
Ih. 

Quajre,  whether,  when,  as  in  the  present  case,  | 
a  judgment   has   been   obtained   in   the  county 
court,  and  the  action  is  subsequently  transferred  l 
to  the  high  court,  such  a  judgment  gives  any 
priority.     lb.  \ 

Mortgagee.] — A  claim  by  tlie  plaintiff  in  an 
action  for  necessaries  brought  under  s.  4  (or, 
semble.  under  s.  5)  of  the  Admiralty  Court  Act, 
1861,  even  though  it  includes  wages  paid  to  the 
ship's  crew  at  the  request  of  the  owner,  is  not 
entitled  to  precedence  of  a  mortgagee's  claim. 
Semble,  precedence  might  have  been  gained  by 
obtaining  prior  permission  from  the  court  to 
make  the  payment.  TJie  Lyons,  »!  L.  T.  818  ; 
6  Asp.  M.  C.  199.  And  see  IX.  Mortgage, 
ante.  cols.  1S9.  se<i. 

Advance  of  Freight  to  enable  Master  to  Pay 
Disbursements.] — An  advance  of  freight  to 
enable  a  master  to  pay  his  ship's  disbursements 
before  sailing  does  not  give  the  charterer  a  claim 
against  the  ship  which  will  take  precedence  of 
the  claim  of  a  mortgagee  :  nor  does  an  advance 
for  a  similar  purpose  made  by  an  insurance 
company.  Tlie  TnrUuni,  32  L.  T.  841  ;  2  Asp. 
1,1.  C.  603. 

Necessaries  Lien  ranks  after  Bottomry.] — See 

Tlie  M'lU'iiini  F.  Snfforil.  supra. 

A  claim  against  a"  ship  for  necessaries  supplied, 
when  made,  not  by  the  person  who  actually  sup- 
plies them,  but  by  the  broker  who  procured  them 
to  be  supplied,  and  paid  for  them  on  account  of 
the  ship,  does  }iot  take  precedence  of  a  claim 
luider  a  liottomrv  bond.  Tlie  Flor  de  Funrhal. 
35  L.  J..  Adm.  119  ;  13  W.  E.  1000. 


Ship   Agent  postponed   to   Shipwright.]  —  A 

ship's  agent  was  a])pointed  by  the  master  on  his 
arrival  at  Bristol.  He  had  no  previous  know- 
letlge  of  either  master  or  owner,  but  made  no 
inquiries  as  to  how  he  was  to  be  repaid  his 
advances  for  necessaries.  He  allowed  the  vessel 
to  be  placed  in  the  hands  of  a  shipwright  to  be 
repaired,  and  when  her  value  was  by  this  means 
increased,  caused  her  to  be  arrested  : — Held,  that 
he  was  not  entitled  to  be  paid  his  claim  in  pri- 
ority to  the  shipwright.  The  Pantheii.  25  I,.  T. 
983;  1  Asp.  M.  C.  13^ 

Shipwright's  Lien.] — A  foreign  ship  in  a 
builder's  yard  at  Grimsby  was  arrested  for  neces- 
saries. It  api)earing  that  the  claim  was  for  an 
amount  exceeding  her  value,  an  order  was  made 
for  her  sale,  without  prejudice  to  the  builder's 
right  to  claim  against  the  proceeds.  The  JVurdst- 
jernen,  Swabey.  260. 

Time  of  Attachment  of  Claim.] — The  lien  of 
the  plaintiff  in  an  action  in  rem,  under  s.  4  of 
the  Admiralty  Court  Act,  1861,  takes  effect  from 
the  moment  of  the  arrest  of  the  ship.  Where, 
therefore,  such  an  action  was  commenced  against 
a  vessel  belonging  to  a  limited  company,  and  the 
company,  after  a  warrant  of  arrest  had  been 
served,  was  ordered  to  be  wound  up  : — Held,  that 
the  official  liquidator  had  no  claim  to  the  pro- 
ceeds of  the  vessel  in  the  hands  of  the  court  as 
against  the  plaintiff.  The  Cella,  57  L.  J.,  Adm. 
55  ;  13  P.  D.  82  ;  59  L.  T.  125  ;  36  VV.  E.  540  : 
6  Asp.  M.  C.  293— C.  A. 

20.   Breach  of  Contract  -.   Damage  to 
Cargo. 

24  Vict.  c.  10,  s.  6— Breach  of  Contract  by  Part 
Owner.] — Semble,  that  the  court  of  admiralty 
has  jurisdiction  to  proceed  in  rem  against  a  ship 

I  for  breach  of  contract  within  the  above  act, 
although  that  breach  is  committed  by  one  of  the 

I  part  owners  of  the  ship  only  (the  master),  and 
for  which  the  other  part  owners  would  not  be 

i  responsible.  The  Eviilien  Mar'ie,  44  L.  J.,  Adm. 
9  ;  32  L.  T.  435  ;  2  Asp.  M.  C.  514. 

Master    Refusing   to    Sail   to    Loading 

Port.] — A  shiji  was  chartered  to  proceed  to  a 
port  abroad  and  there  take  in  cargo.  The  char- 
terers instituted  a  suit  against  the  ship,  and  in 
their  petition  alleged  that  the  master  of  the  ship 
improperly  refused  to  proceed  with  the  ship  to 
the  agreed  port  of  loading,  and  proceeded  with 
her  to  another  port : — Held,  that  such  conduct 
on  the  part  of  the  master  did  not  constitute  a 
breach  of  duty  or  breach  of  contract  within  the 
above  act,  and  that  the  court  had  no  jurisdiction 
to  entertain  any  claim  for  tlamages  arising  there- 
from. The  Dannelrog,  44  L.  J..  Achn.  21  :  L.  E. 
4  Adm.  386  ;  31  L.  T.  759  ;  23  W.  E.  419  ;  2  Asp. 
M.  C.  452. 

• — —  Contract  referred  to — Bill  of  Lading.] — 
The  general  words  of  the  Admiralty  Court  Act. 
1861,  s.  6,  "any  claim  .  .  .  for  any  breach  of 
contract  on  the  part  of  the  owner,  kc.  of  the 
ship,"  have  relation  to  the  contract  in  the  bill  of 
lading.  The  Piere  Siijjeriure,  Btijmefo  v.  M'l/Hie. 
43  L.^J.,  Adm.  20  ;  L.  E.  5  P.  C.  482  :  30  L.  T. 
887  ;  22  W.  E.  777  ;  2  Asp.  M.  C.  319. 

Breach  of  Duty — Improper  Abandonment.  ] 

— A  petition  allegetl  that  a  mastei'  wlin  was  also 
the  owner  of  tlie  vessel  had  wilfully,  improperly 
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and  fraudulently  injured  and  abandoned  her  on 
the  high  seas.  She  was  subsequently  taken  into 
port  by  salvors,  antl  the  ownei-s  of  cargo  were 
compelled  to  pay  salvage  to  get  possession  of 
their  cargo,  anil  its  delivery  was  consequently 
delayed.  The  master  and  vessel  were  both 
foreign  : — Held,  that  the  allegation  "  fraudu- 1 
lently "'  might  be  struck  out  of  the  petition  ; 
that  the  court  had  jurisdiction  over  the  cause  ;  ' 
and  that  the  owners  of  the  cargo  might  sue  the 
ship  in  the  admiralty  court  for  the  constructive 
damage.  The  Pri)u-e)<s  Moi/t/t.  39  L.  J.,  Adm.  43  : 
L.  R.  3  A.  A:  E.  41  ;  22  L.  t.  39. 

Stoppage  in  Transitu— Refusal  to  Deliver.] 

— Upon  a  vendor  asserting  his  right  to  stop  in 
transitu,  the  master,  unless  aware  of  some  legal 
defeasance  of  such  right,  is  bound  to  deliver  the 
goods  to  him,  and  his  refusal  to  deliver  con-  ' 
stitutes  a  breach  of  duty  for  which  the  ship  will 
be  liable.  The  Tujrens.^Bv.  i;  Lush.  3S  ;  32  L.  .J., 
Adm.  97:  9  Jur.  (X.s.)  3(JI  :  8  L.  T.  117:  11 
W.  R.  538. 

With    respect    to    Protest.]  —  But    the 

omission  by  the  master  of  certain  particulars 
in  his  protest  is  not  a  breach  of  duty  or  contract ' 
on  the  part  of  the  shipowner  or  his  servants,  so 
as  to  give  the  owner  of  the  damaged  goods  a 
right  of  action,  even  if  such  omission  has  been  I 
made  from  improper  motives.  The  Santa  Anna. 
32  L.  J.,  Adm.  198. 

Collision —Damage  to  Cargo.] — Under  24  Vict,  j 
c.  in,  s.  7.  Ihf  admiralty  division  has  no  juris- 
diction to  entertain  an  action  in  rem  by  the 
owners  of  cai'go  against  the  vessel  on  which  it 
was  laden  foi-  damage  done  to  such  caigo.  Tlie 
Victoria.  .")«  L.  J.,  kdm.  IT,  :  12  P.  i).  lo.)  :  5(5 
L.  T.  499  ;  3.>  W.  U.  291  :  0  Asp.  ^,l.  C.  120. 

Carriage  into  English  Port.]— Tlie  admiralty 
court  lias  jurisdiction  under  24  Vict.  c.  lU,  s.  7. 
in  case  of  siioi-t  delivLMy  of  cai-go  to  be  carried 
into  an  English  port,  althougli  the  goods  are  not 
in  fact  so  carried  into  port.  The  iJanzu/,  Br.  & 
Lush.  102  ;  32  L.  J.,  Aihn.  1(;4  ;  9  L.  T.  236. 

A  ship  under  charter  to  proceed  to  certain 
ports  in  EInglaiid  for  orders  to  discharge  at  a 
|)ort  in  England  or  on  the  continent,  entered 
Falmouth  with  her  cargo  for  oiders,  and  was 
ordered  to  discharge  at  Bremen,  where  she  did 
tlischarge  her  cargo.  She  then  sailed  for  (Jardiif, 
where  she  was  arrested  by  process  of  the  ad- 
miralty court  : — Held,  that  inasmuch  as  the 
cargo  was  <leliverable  at  a  port  in  England,  and 
as  the  ship  with  her  cargo  liad  entered  such  a 
port  for  orders,  tlic  cariro  had  been  '-carried  into 
a  port"  in  England  within  the  meaning  of  the 
above  section.     The  I'irrc  Siiprriore,  supra. 

The  court  lias  juris<iiction  otdy  where  the 
breach  of  contract  c<miplained  of  has  Ijcen  com- 
mitted by  the  ship  which  actually  brings  the 
goods  into  a  port  in  England  and"  Wales.  The 
Jrimxidt'x,  Lush.  458;  31  L.  .).,  Ailni.  129  ■  (I 
L.  T.  59. 

Where,  therefore,  a  part  of  goods  shipped  on 
board  vessel  "  A."  was  lost,  and  the  remainder 
was  transhipped  and  brought  into  an  English 
port  on  board  vessel  "  B."  :— Held,  that  no  juris- 
<lictifin  was  given  to  it  to  arrest  '•]!."  to  satisfy 
the  owner  (jf  the  goods  lost.     J h. 

But  the  court  of  ailmiralty  has  jurisdiction 
over  a  claim  for  short  deliveiy  ftf  cargo  as  per 
h)ill  of  lading  in  a  British  jxirt,  though  the  goods 
not  delivered  were  not  in  fact  carried  into  port. 
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TheBaii:},!,  Br.  >S:  Lush.  112  :  32  L.  .J..  Adm.  1(J4  ; 
9  L.  T.  230. 

A  foreign  vessel  was  chartered  to  carry  coals 
on  the  charterer's  account  to  a  foreign  port,  and 
bring  home  to  England  a  return  cargo  of  timber  ; 
the  charterers  sued  the  ship  claiming  damages 
for  nondelivery  of  certain  coals  on  the  outward 
voyage  and  for  the  improper  delivery  of  the 
timber  on  the  return  voyage  : — Held,  that  they 
were  not  entitled  to  sue  in  respect  of  the  non- 
delivery of  the  coals  abroad,  as  the  24  &;  25  Vict. 
;  c.  10,  s.  6,  did  not  give  the  court  of  admiralty 
such  jurisdiction.  The  Kasan,  Br.  &  Lush.  1  ; 
I  32  L.  J.,  Adm.  97  ;  9  Jur.  (x.s.)  234. 

To  a  claim   for   damage   to  goods  impoited, 

instituted  under  the  above  provision,  a  claim  of 

set-off  for  freight  due  under  the  bills  of  lading 

I  wiU  not  be  allowed.     The  Bun  Frauchco,  Lush. 

468  ;  31  L.  J.,  Adm.  14  ;  5  L.  T.  460. 

The  words  "goods  carried  into  anv  port  in 
England,"  in  24  &  25  Vict.  c.  10.  s.  6,  do  not 
mean  goods  imported  into  England  exclusively. 
The  Bahia,  Br.  i:  Lttsh.  (il. 

When,  therefore,  the  master  of  a  foreign  ship 
having  a  cargo  consigned  from  New  York  to 
Dunkirk,  in  France,  put  into  Ramsgate  and 
landed  the  cargo,  and  refused  either  to  carry  it 
on  to  Dunkirk  or  to  give  delivery  to  the  owners 
at  Ramsgate  : — Held,  that  for  such  breach  of 
duty  by  the  master  the  ship  could  be  sued  in  the 
Admiralty  Court.     lb. 

No  Lien.]— The  Admiralty  Court  Act,  1861, 
s.  6,  does  not  confer  a  maritime  lien.  It  only 
gives  to  tlie  court  of  admiralty  jurisdiction  to 
entertain  a  suit  either  in  personam  or  in  rem  by 
arrest  of  the  shi{)  wlienever  it  comes  within  reach 
of  process.  The  arrest  cannot  avail  against  any 
valid  charge  on  the  ship,  nor  against  a  bona  tide 
purchaser.  The  Cclla,  ante,  "col.  968.  S.  P., 
The  Piece  Hupcriove.  supra. 

Who  may  Sue.]— An  indorsee  of  a  bill  of  lading 
may  sue  for  damage  to  caruo  under  the  Bills  of 
Lading  Act,  1856  (18  A:  19  Vict.  c.  Ill),  and  in 
the  case  of  a  foreign  ship,  take  proceedings  in 
rem  under  the  Admiralty  Court  Act,  186i  (24 
Vict.  c.  10),  although  at  the  institution  of  the 
suit  he  has  sold  the  cait;:!).  The  Marathon,  40 
L.  T.  163:  4  Asp.  I\[.  C.  7.5. 

Where  tlie  plaintiffs  in  an  acti(m  for  damage  to 
cargo  had  indorsed  their  bills  of  lading  to  a  i)ank 
to  secure  advances: — Held,  tliat  they  retained 
an  interest  in  the  cargo  sufficient  to  enable  them 
to  maintain  their  suit,  the  money  recovered  to  be 
for  the  bi'netit  of  the  parties  shewn  to  be  entitled 
thereto.  Tlir  (rlanionianshirr.  13  App.  Cas.  454  ; 
.59  L.  T.  572  ;  6  Asp.  M.  C.  344— P.  C. 

Interpleader.] — Where  proceedings  in  ;ul- 
miralty  have  been  taken  against  a  ship  by  two 
persons  claiming  to  be  owneis  of  cargo,  for  l)reach 
of  fluty  by  tlie  master  in  not  delivLiing  the  cargo  : 
— Semlile,  interpleader  will  n<it  lie  ))ecause  the 
suit  is  against  thi'  ship  and  not  aL^•^iIlst  the 
master.  Sahlicirh  v.  Kx.t.s-rll.  L.  R.  2  lv|.  141  ; 
14  W.  R.  913. 

Damages  referred  to  Registrar.]  —  In  cases 
brouglit  unrler  24  A:  25  \'ict.  c.  10.  s.  (!,  the 
damages  will  l)e  referred  to  the  registrar  and 
merchants,  with  instructions  to  follow  the  rules 
of  the  courts  of  common  law  as  to  the  measure 
of  damage.  The  St.  Cloud,  Br.  &  Lush.  4  ;  8 
L.  T.  54. 
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Shipowner  residing  in  England.] — 8ee  JIii-/inrl, 
Ex  p,irfi\  ante,  col.  lUli;.  The  Ella  A.  CUirli, 
ante.  ml.  '.i(>."). 

Inspection.] — See  Dniiirl  v.  Jimid.  post,  col. 

Limitation  of  Liability — Stay.'l — See  The  Ahic 
//,>/wr.  post.  col.  74'.l. 

Preliminary  Act.] — See  'Jlic  Julni  Ihii/iif.  post, 
col.  84 H. 

County  Court   Jurisdiction.] — See  The  liona, 

and  cases,  ante.  col.  VM. 


21.   Slave  Trade  ;  J'iracy  ;  Bounties. 

Slave  Trade.] — The  treaty  with  Portuf^al  as  to 
slave  trade  relates  to  seizures  on  the  high  sea  and 
not  in  territorial  waters.     The  Ricnrdo  Schmidt, 

4  Moore.  P.  C.  121  ;  L.  R.  1  P.  C.  2GS.    Ajjproved, 
The  Orareiise.  Reg.  v.  Casaca,  49  L.  J.,  P.  C.  41 ; 

5  App.  Cas.  548  ;  43  L.  T.  2y0  ;  4  Asp.  M.  C.  308 
—P.  C. 

Evidence  sufficient  to  justify  seizures  on  the 
high  sea  is  not  sufficient  \\  hen  the  vessel  is  in 
harbour  and  her  papers  may  be  examined.     lb. 

A  seizor  may  be  condemned  in  costs  and 
damages  for  wrongful  seizure,  notwithstanding 
the  presence  of  suspicious  articles  on  board.    Ih, 

In  cases  of  joint  capture  of  slave  ships  the 
same  principles  applied,  as  nearly  as  may  be,  as 
in  cases  of  joint  capture  of  a  prize  in  war  ; 
statement  of  the  principles.  Tlie  Saeiedade 
Feliz,  1  W.  Bob.  303. 

In  a  case  of  joint  capture  of  a  slave  ship  it  is 
not  necessary  that  the  claimant  should  have 
been  seen  by  the  prize.  Ei-'kj,  name  unltmncn, 
Br.  &  Lush.  370. 

Ship  condemned  for  Slave  Trading — Title  to 
Proceeds.] — TJie  Mdr'nuuKi,  ante,  col.  '.),")1. 

Pirates — Bounties  for  Capture  of.] — Bounties 
imder  (!  Geo.  4.  c.  49,  decreed  for  destruction  of 
pirates.  Plraticdl  I'ruahs,  3  Hag.  Adm.  42(5. 
T>.y.>rZ,  name  viihmnvn,  1  W.  Rob.  4G1.  2' lie 
Serhdssan  Pirates,  2  W.  Rob.  354.  The  lUeaiton 
Pivates,  6  Moore,  P.  C.  471. 

Bounties  for  capture  of  pirates  by  boats 
detached  from  their  shi]js  distributable  amongst 
the  whole  ship's  company.  Tieo  Piratieal  Gun- 
hoat.^,  2  Hag.  Adm.  407. 

Meaning  of  "Piracy" — Extradition  Act.] — 
In  the  Extra<lition  Act.  (J  cV;  7  Vict.  c.  7G,  81, 
'•  i)iracy  '"  means  piracy  by  the  law  of  the  United 
States,  and  not  piracy  by  the  law  of  nations. 
In  time  of  peace  any  act  of  dej^vedation  to  a 
ship  is  pii'acy  :  in  time  of  war,  aliter.  Tirnan, 
In  re,  5  B.  &  S.  645. 

Claim  of  Admiral  to  share  Bounty.] — The  pro- 
visions of  G  Geo.  4,  c.  49,  as  to  salvage  o:i  rescue 
from  pirates  are  not  retrospective.  The  claim  of 
the  admiral  to  share  as  a  constructive  salvor 
rejected.     The  Calijpso,  3  Hag.  Adm.  209. 


22.  Practice. 

a.  Practitioners. 

Proctor's  Lien.] — A  proctor  has  the  same  lien 
for  his  costs  as  an  attorney  has  on  sums  of 
money  decreed  by  the  court   to  be  paid.     The 


Arami/iti.  Swaljcv,  81  ;  2  Jur.  (N.S.)  310  ;  4  W.R. 

39r). 

The  court  will  give  effect  to  a  proctor's  lien 
notwithstanding  a  garnishee  order  obtained 
against  money  in  the  registry.  The  Jeff  Davis, 
L.  R.  2  A.  ic  E.  1  :  17  L.  T.  151. 

Where,  in  a  suit  for  master's  wages,  upon  a 
counter-claim  for  purchase-money  of  shares  in 
the  vessel  (contracted  to  be  purchased)  being  set 
up  by  the  owner,  a  reference  to  the  registrar  and 
merchants  resulted  in  a  balance  being  found 
against  the  master  : — Held,  that  the  solicitors 
for  the  master  were  entitled  under  23  &  24  Vict, 
c.  127,  s.  28,  to  a  charge  upon  such  shares  for 
their  costs.  The  Philij)j>ine,  L.  R.  1  A.  ic  E.  309  ; 
16  L.  T.  34  :  15  W.  R.  402. 

After  payment  of  the  amount  awarded  for  sal- 
vage and  costs,  the  defendant's  proctor  has  against 
the  property  salved  a  lien  in  priority  to  average 
expenses  or  necessaries  incurred  since  the 
salvage.  The  Subhini.iten,  3fi  L.  J.,  Adm.  5  : 
L.  R.  1  A.  &  E.  293  :  15  L.  T.  393  ;  15  W.  R. 
591. 

A  plaintiff  having  obtained  a  decree  for  paj'- 
ment  by  the  defendant  of  a  sum  of  money  and 
costs,  he  paid  part  of  the  sum  to  the  judgment 
creditors  of  the  plaintiff,  under  the  authority  of 
two  garnishee  orders.  The  plaintiff's  attoi'neys 
had  a  lien  for  their  costs  at  the  time  the  orders 
were  made,  but  no  notice  had  been  given  to  them 
previously  to  the  application  for  the  orders,  nor 
was  the  existence  of  their  lien  mentioned  to  the 
judge  who  made  the  orders  : — Held,  that  the 
defendant  ought  to  have  caused  notice  to  be 
given  to  the  attorneys,  or  ought  to  have  apprised 
the  judge  of  the  existence  of  their  lien  before  the 
orders  were  tinallj'  made,  and  that  the  payment 
under  the  orders  was  not  a  valid  satisfaction  of 
the  judgment  of  the  court.  The  Leader,  37 
L.  J.;  Adm.  57 :  L.  R.  2  A.  &  E.  314  ;  18  L.  T. 
7G7  :   17  W.  R.  61. 

The  freight  and  proceeds  of  sale  of  a  shij)  were 
insufficient  to  pay  the  following  claims :  first, 
solicitor's  costs  of  successfully  defending  the 
ship  in  the  first  action,  for  breach  of  contract ; 
second,  necessaries  supplied  before  and  after  the 
first  suit ;  third,  money  advanced  to  pay  harbour 
dues,  (fcc. ;  fourth,  wages  of  master,  also  part 
owner  : — Held,  that  the  solicitor's  lien  had 
priority  to  the  necessaries  supplied  after,  but  not 
to  those  furnished  before,  the  institution  of  the 
first  suit,  and  to  the  claim  for  wages,  but  not  to 
the  chiim  for  moneys  advanced  for  harbour  dues. 
The  Jleiurieh.  41  L.  J.,  Adm.  68  :  L.  R.  3  A.&  E. 
505  ;  26  L.  T.  372  ;  20  W.  R.  759  ;  1  Asp.  M.  C. 
79. 

Solicitors  for  defendants  in  a  salvage  suit 
against  a  foreign  ship,  who  are  entitled  to  a  charge 
upon  the  ship  or  the  proceeds  thereof  for  their 
costs  and  expenses  incurred  in  the  preservation 
of  the  ])roperty,  do  not  take  priority  of  the  claim 
of  the  foreign  government,  who,  on  the  abandon- 
ment of  the  shi])  by  her  owners,  are  entitled  by 
the  provisions  of  their  code  to  a  lien  upon  the 
ship  or  the  proceeds  for  the  expenses  of  sending 
back  the  ship's  crew  to  their  own  countrv.  The 
Lirietta.  52  L.  J.,  Adm.  81  :  8  P.  D.  209  :  49 
L.  T.  411  ;  5  Asp.  M.  C.  151— G.  A. 

Exhibition  of  Proxies.]  —  A  proctor  in  the 
admiralty  court  is  not  usually  rc(_(uired  to  exhibit 
a  proxy,  but  if  called  upon  for  a  proxy,  he  satis- 
fies the  law  by  stating  the  name  of  the  party  for 
whom  he  is  authorised  to  appear.  The  Euxine, 
Ilarveij  v.  Ei(.riue  (^Oicners),  41  L.  J.,  Adm.  17. 


973 


SHIPPING  — XXYI.  Admiralty  Law  and  Practice. 


974 


L.  R.  4  P.  C.  S  :  25  L.  T.  .-)16  :  20  W.  R.  noi  ;  S 
Moore,  P.  C.  (x.s.)  189  :  1  Asp.  M.  C.  155. 

In  the  vice-admiralty  courts  proctors  are  not 
bound  to  do  more  than  this  under  rule  40  of  the 
vice-admiralty  rules  and  regulations,  unless  upon 
a  strict  order  of  the  court.     Ih. 

The  production  of  a  proxy,  purporting  to  be 
duly  signed  and  sealed,  but  -without  proof  of  the 
handwriting  of  those  who  ajjpear  to  have  sub- 
scribed the  instrument,  is  a  prima  facie  compli- 
ance with  an  order  to  produce  a  proxy,  and  throws 
the  onus  of  disproving  its  authenticity  on  the 
opj)Onents.     I/k 

An  objection  to  a  suit  on  the  ground  of  the 
non-production  of  a  proxy  is  a  preliminarj- 
objection,  to  be  raised  on  motion,  and  not  on 
protest,  and  the  utmost  a  court  can  do  wheie 
such  ])roxies  are  produced  is  to  stay  proceedings 
until  further  information  can  be  obtained.     Jh. 

Changing  Solicitors.] — A  suit  was  instituted 
against  a  vessel,  and  an  appearance  entered  by  a 
firm  of  solicitors  on  behalf  of  the  owner.  A  sitm 
of  money  was  jtaid  into  court  in  lieu  of  bail,  and 
the  solicitors  thereujion  procured  the  release  of 
the  vessel,  and  incurred  costs  in  defending  the 
suit  on  Vjehalf  of  the  owner.  "Whilst  the  suit  was 
pending,  and  before  any  sum  had  been  paid  to 
the  firm  of  solicitors  on  account  of  such  costs, 
another  firm  of  solicitors  entered  a  second  appear- 
ance in  the  same  suit  on  behalf  of  the  same 
defendant.  On  an  application  on  behalf  of  the 
firm  of  solicitors  by  whom  the  first  appearance 
had  been  entered,  the  court  made  an  order  setting 
aside  the  second  appearance,  and  condemned  the 
defendant  in  the  costs  of  the  motion.  I'Jir 
Oiu'iza.  L.  R.  4  A.  i:  E.  3fi  ;  27  L.  T.  632  ;  21 
W.  R.  232  :  1  Asp.  M.  C.  47u. 

b.  Parties. 

Sfc  iilxo  XVIII.  Salva(;i:.  !'.».  Practice; 
XX.  Collision.  13.  .Jukisdiction  and 
Practiuk,  col.  S4(». 

Parties — Joinder  of  Plaintiffs.] — The  practice 
which  existed  in  tiic  adiiiirally  court  before  the 
Judicature  acts,  permitting  several  i)laintiffs  to 
sue  collectively,  has  not  bticn  affected  or  altered 
by  the  j«<licature  acts,  or  the  rules  made  tliere- 
undcr.  Snnivtlnrdife  v.  Jfainidii  ((i3  L.  J..  Q.  1>. 
737;  riK'J4]  A.  C.  4!J4)  (h'sthiguished.  The 
Mnrerhiil  Siirhcf,  ♦;5  L.  J.,  Adm.  94  ;  [1«!»«]  I'. 
233  ;  74  L.  T.  7.s',)  ;  45  W.  R.  141  ;  S  Asp.  M.  C. 
15K. 

Appearance — Action  in  Rem.] — Wiien  a  jiro- 
ceediiig  in  rem  is  instituted  in  the  admiialty 
court  to  enffiiee  a  maritime  lien,  it  is  wholly 
immaterial  to  wliom  the  res  belongs.  The  owner 
or  other  person  interesti;d  may  intci'veiH!  to 
defeml  tlie  suit,  but  tlie  comt  deals  witli  tlie  res 
only,  and  it  is  the  res  and  not  tlie  owner  tliat 
is  liaVjlc  in  the  suit.  Tin:  Miillintiar.  2(1  L.  T. 
32(;  ;    1  A-p.  M.  C.  •_'52. 

Appearances  in  Local  Eegistry.  — Wlien  a 
cause  in  rem  lias  been  instituted  in  the  Liverpool 
district  registry  of  the  court  of  admiralty,  the 
owners  of  the  sliip  ])roceeled  against,  if  resident 
out  of  the  limits  of  the  Liverpool  district,  may 
a])|)ear  in  tlic  London  registry  of  the  admiralty 
division  of  the  high  court  of  justif'c,  but  the 
prascipe  to  enter  an  appearaiice  must  contain  a 
recital  of  the  institution  of  the  cause  in  the 
Liverpool  district  rcgistrj'  of  the  court  of 
admiralty,   shewing  the    title    under   which  the 


cause  was  entered  at  Liverpool.  The  General 
Birch.  33  L.  T.  792  ;  24  W.  R,  24  ;  3  Asp.  M.  C.  09. 

Appearance  under  Protest  to  Jurisdiction.] — 

A  defendant  in  an  admiralty  action  desiring  to 
object  to  the  jurisdiction  of  the  court,  may  enter 
an  appearance  under  protest,  in  accordance  with 
the  practice  in  force  in  the  high  court  of  admi- 
raltv  before  the  coming  into  operation  of  the 
judicnture  acts.  The  'j'inir,  2  P.  D.  29:  35 
L.  T.  782  ;  25  W.  R.  453  ;  3  Asp.  M.  C.  308— C.  A. 

A  collision  took  place  at  sea,  about  ten  miles 
from  the  South  Stack  lighthouse,  between  an 
American  and  a  Spanish  vessel.  Both  vessels 
sank  in  consequence  of  the  collision,  and  the 
owners  of  the  American  vessel  applied  in  the 
registry  for  leave  to  issue  a  writ  for  service  out 
of  the  jurisdiction  in  an  action  to  recover  com- 
pensation for  the  loss  of  their  vessel,  against  a 
British  •subject  resident  in  Spain,  who  was  alleged 
to  be  one  of  the  owners  of  the  Spanish  vessel. 
The  registrar  having  granted  the  necessary  leave, 
the  writ  was  issued  and  service  was  eifected  on 
the  defendant  in  Spain.  Thereupon  an  appear- 
ance under  protest  was  entered  on  his  behalf. 
Afterwards,  on  these  facts  being  brought  before 
the  judge  of  the  admiralty  court,  the  court 
ordered  the  action  to  l)e  dismissed  : — Held,  on 
appeal,  that  the  order  was  right.     Ih. 

An  action  of  co-ownership  was  instituted  on 
behalf  of  a  foreigner  against  a  foreign  vessel. 
On  the  vessel  being  arrested  an  appearance  under 
protest  was  entered  for  another  foreigner,  who 
applied  that  the  action  should  be  dismissed.  It 
appeared  that  the  representative  of  the  state  to 
which  the  ship  belonged  declined  to  interfere, 
and  the  court  dismissed  the  action  with  costs. 
The  Af/ineiiiirt,  47  L.  J.,  Adm.  37  :  2  P.  D.  239. 

Semble,  the  practice  of  the  court  of  admiralty 
with  regard  to  ])leadings  cm  protest  is  still  in 
force  in  admiralty  actions  in  the  high  court  of 
justice.  The  J-JniiKielixfriii.  4(>  L.  .J.,  Adm.  1  : 
35  L.  T.  4111  :  25  W.R.  255  :  3  Asj,.  M.  C.  2(;4. 

Petitions  on  Protest.] — Wlicii  a  jietition  on 
protest  is  tiletl  on  the  gMuind  of  want  of  jurisdic- 
tion, before  the  plaiiitiifs  petition  setting  forth 
the  jiarticulars  of  his  damage,  the  [tetition  on 
protest  ought  to  state  the  facts  which  sliew  want 
of  juris<lictioii.  The  Piere  Siiperiorr,  JhijJitrtit 
V.  Wiillie.  43  L.  .1.,  Adm.  LO  :  L.  R.  2  P.  0.  4S2; 
30  L.'  T.  S,S7  ;  22  W.  R.  777  ;  2  Asp.  M.  ('.  319— 
P.  V. 

Effect  of  Appearance — Jurisdiction,] — Sub- 
si  ami  ve  objections  to  I  lie  jurisdiction  entertained 
after  absolute  appearance.  The  hhi.  Lii^li.  (i  ;  1 
L,  T.  417. 

An  absolute  aiijiearance  once  given  cannot  be 
recalled.  The  JUtiheneij,  Swabey,  42S  ;  5  .lur. 
(N.S.)418. 

l-'ornial  olijectioiis  to  jurisdiction  not  allowed 
to  be  taken  after  an  absolute  ai)pearance  given. 
The  HUhiio.  Lush.  149;  3  L.  T.  33S. 

Where  the  court  has  no  jurisdiction,  the  defen- 
dant is  not  prejudiced  in  his  claim  for  damages 
bv  having  appeared  al)solutelv.  Tlie  Eleoiitirr, 
V,r.  K  Lush.  185  :  33  L.  .1..  A-ln'i.  19  ;  9  L.  T.  397  ; 
12  W.  R.  218.  S.  1'..  The  hhiipire  (,)neeii,  3  h'. 
K(|.  R.  71. 

An  objection  to  the  jurisdiction  may  be  taken 
at  anv  time  during  the  jn'ogress  of  the  cause. 
Thck<n;i  Ainie.  34  L. .)..  Adm.  73:  12  L.  T.  238. 

Cross   Actions,] — Where    on   a   collision 

between  an   KiiLrlish    and  a  foreign   vessel  cross 
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actions  were  brought  Ity  the  dwiicis  of  tlie  two 
vi'ssels,  aiul  in  the  action  by  the  English  vessel 
the  foreign  vessel  did  not  put  in  an  appearance : 
— Held,  that  the  coin-t  could  not  stay  the  action 
brought  b}^  the  foreign  vessel  until  she  had 
entered  an  appearance  in  the  action  against  her. 
77ir  JlriD-t  of  (>,ih.  29  L.  J..  Adm.  78.  The  Maria, 
;?9  L.  T.  .-.41)' :  4  Asp.  M.  C.  94. 

Appearance  in  Default  Actions.]  —  !<cr 
Ji.  Uefatlt  rROCEEDlNGS,  infra,  col.  987. 

c.  Writ  and  Appearance. 

Issue  and  Service  of  Writ  of  Summons  against 
Foreign  Owners.] — A  shipsailiiig  under  a  foreign 
flag,  and  belonging  to  a  foreign  company  estab- 
lished abroad,  came  into  collision  with,  and  did 
damage  to,  an  English  shi]j  on  the  high  seas. 
The  owners  of  the  English  ship  apjilied  for 
leave  to  i.-sue  a  writ  of  summons,  of  which 
notice  should  be  given  out  of  the  jurisdiction, 
claiming  compensation  for  the  damage  against  the 
foi-eisn  companv.  Leave  refused.  Smith.  In  re. 
CUy^of  Mrcni.  In  rr.  4.')  L.  J..  Adm.  92  :  1  P.  B. 
■M)6  :  8.5  L.  T.  S8()  :  24  W.  II.  908  :  8  Asp.  M.  C.  2.59. 

The  jjhrase,  ''within  the  jui'isdiction,"  used  in 
K,  S.  C,  1876,  Ord.  XL  r."  1,  means  territorial 
jurisdiction.     Ih. 

The  ordinary  courts  of  this  countr\'  have  no 
jurisdiction  over  acts  done  by  foreigners  on  the 
high  seas  below  low-water  mark  :  consequently, 
Ord.  XL  r.  1,  does  not  warrant  an  order  for  the 
service  of  a  writ  on  a  foreigner  residing  abroad, 
in  respect  of  a  cause  of  action  arising  at  sea 
below  low-water  mark,  though  within  three 
miles  of  the  English  coast.  Ilarri.s  v.  Frtni/umia 
(Oicner^).  46  L':  J.,  C.  P.  868;  2  C.  P.  D.  178. 

The  court  will  not  exercise  jurisdiction  over  a 
foreign  river,  if  the  parties  are  foieigners  and 
the  subject-matter  of  the  action  is  of  doubtful 
cognizance  by  the  court.  Ihe  Ida,  Lush.  6  :  1 
L.  T.  417. 

Writ  in  Admiralty  Court  —  Claim  within 
Jurisdiction  of  County  Court.]  —  When  there 
are  circumstances  rendering  it  advisable  that 
an  action  which  a  county  court  has  jurisdiction 
to  try  under  the  County  Courts  Adnaralty  Juris- 
<liction  Act,  1868,  s.  3,  should  be  commenced  in 
the  high  court,  such  as  the  necessity  for  a  com- 
mission abroad,  the  court  will  grant  leave  for  a 
writ  to  issue  under  81  &  32  Vict.  c.  71,  ss.  3,  9, 
though  the  cause  of  action  may  be  of  less  amount 
than  the  limit  of  the  comity  court  jurisdiction. 
Ellis  \.  General  Stcirni  J^'ariz/af/d/t  Co.,  88  L.  T. 
.570  :  3  Asp.  M.  C.  ;581. 

In  such  a  case  notice  of  the  order  made  by  the 
court  should  be  given  when  the  writ  is  served.  Il>. 

The  court,  in  pursuance  of  the  provisions  of 
81  &  32  Vict.  c.  71,  s.  9,  will,  should  it  think 
tit,  grant  an  order  for  instituting  proceedings 
before  it,  which  might  have  been  taken  without 
agreement  in  the  county  court.  The  lienr/al, 
L.  R.  8  A.  &  E.  14  ;  21  L.  T.  727. 

Writ  in  Personam,  Setting  aside — Misdescrip- 
tion of  Party.]  —  A  shipowner,  residing  and 
carrying  on  business  in  Scotland,  having  been 
described  on  the  face  of  a  writ  of  summons  for 
service  within  the  jurisdiction,  sued  out  against 
him  in  an  action  of  damage  in  personam,  as  '"of 
the  city  of  London,"  applied  before  .service  of 
the  writ  and  after  a  cross  action  of  damage  in 
respect  of  the  same  collision  had  been  instituted 
on  his  behalf,  that  the  writ  shoukl  be  set  aside. 


The  court  refused  the  motion.  The  Ilelcnslea, 
The  Catalonia,  .51  L.  J.,  Adm.  16  ;  7  P.  D.  .57; 
47   L.  T.  446  ;  80  W.  R.  61<;  ;  4  Asp.  M.  C.  594. 

Consolidation  before  Service  of  Writ.]— See 
S.C,  infra,  eol.  1102. 

Election  of  Remedies  in  Rem  or  in  Personam.] 

— Where  there  is  a  remedy  both  in  personam  and 
in  rem,  a  jjcrson  who  has  resorted  to  one  of  these 
remedies  may,  if  he  does  not  get  thereby  full 
satisfaction,  resort  to  the  other  ;  but  if  a  person 
has  resorted  to  one  of  these  remedies,  and  has 
recovered  full  compensation,  and  such  com- 
pensation has  been  paid,  no  further  proceedings 
can  be  taken.  Tea  v.  Tatein,  The  Orient,  8 
Moore,  P.  C.  (N.s.)  74  ;  40  L.  J.,  Adm.  29  ;  L.  R. 
8  P.  C.  696  ;  24  L.  T.  918  ;  20  W.  R.  6  ;  1  Asp. 
M.  C.  108. 

Writ  in  Rem.] — Ord.  IX.  r.  10,  as  to  service  of 
writs  of  sunmions  in  admiralty  actions  in  rem, 
is  to  be  strictlv  followed.  The  Marie  Conntance, 
37  L.  T.  366  ;  8  Asp.  M.  C.  ;505. 

Service  of  a  writ  of  summons  on  the  captain 
on  board,  and  nailing  the  wax-rant  of  arrest  on 
the  mast,  are  not  sufficient  notice  of  a  suit  in  rem 
against  the  ship  to  all  whom  it  ma_y  concern.  Ih. 

Amendment — Adding  Parties.] — Plain- 
tiffs commenced  an  action  in  rem  under  Lord 
Campbell's  Act,  on  the  4th  January,  1884,  in 
respect  of  loss  of  life  by  collision  at  sea  on  the 
10th  January,  1883.  After  the  10th  January, 
1884,  it  having  been  decided  iir  the  interim  that 
the  admiralty  court  had  no  jurisdiction  in  such 
actions,  the  plaintiffs  api)lied  to  add  as  defen- 
dants the  owners  of  the  wrong-doing  ship 
personally  : — Held,  that  the  court  had  no  power 
to  add  parties  as  defendants  in  personam  in  au 
action  in  rem,  and  that  even  if  such  power 
existed,  the  pa'oceedings  against  the  owners 
would  be  deemed  to  commence  from  the  date 
of  service  on  them  of  the  writ  of  summons,  and 
would  be  too  late.  The  Bowe.<<pel(J .  51  L.  T.  128  ; 
.5  Asp.  M.  C.  265. 

Amount     claimed  —  Amendment     after 

Judgment.]  —  After  judgment  in  a  salvage 
action  the  court  allowed  an  amendment  of  the 
indorsement  on  the  writ  by  increasing  the 
amount  claimed  therein.  The  Dictator,  61 
L.  J.,  Adm.  78  ;  [1892]  P.  64  ;  66  L.  T.  863  ; 
7  Asp.  M.  C.  175. 

Service  —  Default  Action  in  Rem.]  —  Where 
the  pioceeds  of  a  vessel  sold  bj^  the  court  are 
in  the  admiralty  registry,  and  iic  owner  has 
ajjjjcared,  a  writ,  oiiginal  or  amende  \  must  be 
personally  served  on  the  registrar.  R.  S.  C, 
Ord.  IX.  r.  13  (1879).  The  Cassiopeia,  48  L.  J., 
Adm.  89 :  4  P.  D.  118  ;  40  L.  T.  869  ;  27  W.  R. 
703  ;  4  Asp.  M.  C.  148. 

Service  out  of  the  Jurisdiction — R.  S.  C,  1875, 

Ord.  XI.  r.  1.]  —  In  au  action  by  a  first  mort- 
gagee of  a  British  ship  and  her  freight  against  a 
second  mortgagee,  claiming  an  account,  an  order 
was  made  for  service  of  the  amended  writ  upon 
merchants  at  Antwerp,  claiming  to  retain  pai-t  of 
the  cargo  for  a  debt  due  from  the  second  mort- 
gagee. MacStephen  v.  Carneiiic,  42  L.  T.  809  ; 
4  Asp.  M.  C.  215. 
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barque  wliich  came  into  collision  with  a  ship 
off  Cornwall.  The  barque  put  into  Plymouth, 
and  was  with  her  cargo  arrested  there,  and 
remained  under  arrest.  The  consignees  of  the 
cargo  declined  to  accept  it  at  Plymouth,  and  the 
barque  was  subsequently  held  to  blame  for  the 
collision.  The  court  decreed  a  release  of  the 
cargo,  without  costs.  T/ie  Flora.  3.*)  L.  J.,  Adm. 
l.T  :  L.  R.  1  A.  &  E.  4.->  ;  14  [..  T.  I'.l2. 

Cargo  on  board  a  ship  to  blame  for  a  collision 
can  oidy  be  arrested  to  obtain  payment  of  the 
freight  due  to  the  shipowner  ;  and  therefore,  if 
no  freight  has  accrued,  the  court  will  decree  a 
release  of  the  cargo.     Ih. 

A  vessel  was  arrested  in  a  cause  of  collision. 
At  the  time  of  tlic  collision  she  had  a  cargo  on 
board  ;  at  the  time  of  the  arrest  a  portion  only 
of  such  cargo  remaineil  on  board.  The  vessel  and 
cargo  belonged  to  the  same  owner  : — Held,  that 
the  freight  due  upon  the  whole  cargo  must  be 
paid  into  court,  before  the  jiortion  on  board  at 
the  time  of  the  arrest  could  be  released.  Tlie 
liuerlitr.  :^.S  L.  J..  Adm.  oC  :  L.  11.  2  A.  &  E.  3(53  ; 
20  L.  t.  TjXC,  ;   17  W.  It.  74.-.. 

Freight.] — A  vessel  under  charterpartyas 

to  both  her  outward  and  homeward  cargo,  whilst 
on  the  outward  voyage  came  into  collision  with 
another  vessel : — Held,  that  the  freight  for  the 
homeward  voyage  was  liable  to  arrest  for  the 
tlamaee.  The  Orjihnix,  4()  L.  J.,  Adm.  24  :  L.  R. 
3  A.  i  E.  ms  ;  23  L.  T.  855. 

If  a  ship  is  arrested  for  ship  and  freight,  a 
party  shewing  a  prima  facie  right  to  freight  is 
entitleil  to  a  release  of  the  ship  on  giving  bail 
for  payment  thereof,  without  bringing  it  into 
court.     T/ip  iruiiiddVf.  Swabey,  3lu. 

Keceiver  in  Chancery — Arrest  in  Admi- 
ralty.]—  The  court  of  chancery  appointed 
ix'ceivers  of  a  freight  which  was  ariested  in 
admiralty  before  they  had  obtained  ])ossession  of 
it.  Release  decreed  in  admiraltv.  Thr  Jilminicr. 
11  L.  T.  4(;. 

Wrongful  Arrest  of  Cargo,  j — \Vliere  in  a  cause 
of  collision  between  two  vessels,  foreign  owned. 
the  value  of  the  vessel  that  was  found  .solely  to 
blame,  and  of  iier  freight,  was  not  sufticienl  to 
satisfy  the  damages,  the  court  discliarge<l  the 
cargo  from  an  arrest  wliich  liad  bt'cn  made  on 
the  ground  of  tlie  deficiency  (even  thmigli  the 
owner  of  tlie  sliip  was  also  the  owner  of  the 
cargo),  with  f-atisfaction  for  all  loss  caused  by 
the  detention.  Thr  Virtor,  Lush.  72:  2!)  L.  .1., 
A.hn.   i  10  :   :.'  I,.   T.  :!:il, 

Ee-arrest — Allegation  of  Insufficiency  of  Bail.  J 
— Ship  released  f'rdin  arrest  iip'/ii  bail  re-anested 
U]ioii  silggestiiiii  lliat  the  biii  was  objected  lo. 
'J'lie  objection  being  uiifouii<led,  ])hiiiitiff  con- 
dcmiicfl  in  costs  and  damag(;s.  'I'hr  ('ornrr, 
Br.  &  Lusii.  ICI  :  33  I,.  ,1..  Adm.  IC,  :  12  I..  T. 
62. 

In  a  colli.sifiii  suit,  the  ship  having  been 
released  upon  bail  for  the  full  sum  clainu'd,  she 
cannot  Ijc  re-arrested  if  the  damages  prove;  to 
exceed  that  sum  :  tior,  after  sale  of  the  ship  in 
another  suit,  can  the  court  apply  the  proceeds 
remaining  in  court  towards  .satisfying  damages, 
interest  or  costs  in  the  collision  suit.  The  Wild 
liaiujpr,  15r.  \:  Lush  .S4. 

Wlien  a  suit  has  been  instituted  against  a 
ves.se],  and  bail  has  })een  given  for  an  estimated 
amount    to  cover  damaves    and    costs,  and    the 


damages  recovered  and  the  costs  taxed  are  a 
larger  sum  than  the  bail  given,  antl  there  has 
been  no  carelessness  on  the  [lart  of  the  plaintiffs, 
the  court  will  issue  a  writ  for  the  re-arrest  of  the 
ship  to  satisf}'  the  costs,  and  will  direct  the  writ 
to  the  marshal  for  execution.  The  Freedom,  41 
L.  J.,  Adm.  1  :  L.  R,  3  A,  i:  E.  4'.t.5  :  2.->  L.  T,  392  ; 
1  Asp.  M,  C.  136. 

The  jurisdiction  which  the  court  undoubtedly 
possesses,  to  order  a  second  arrest  in  respect  of 
the  same  cause  of  action,  should  be  cautiously 
exercised.  The  Flura,  35  L.  .1.,  Adm.  14  ;  L.  R. 
1  A.  ic  E.  45  ;  14  L.  T.  191. 

An  application  for  such  arrest  should  gene- 
rally be  made  to  the  court  itself.     lb. 

No  Bail — Caveat,] — When  an  admiralty  cause, 
instituted  in  rem  against  a  ship,  has  been  trans- 
feri-ed  from  a  county  court  to  the  court  of 
admiralty,  and  no  bail  has  been  given  in  either 
court,  and  the  ship  is  already  under  the  arrest  of 
the  high  court  in  other  suits,  the  high  court 
will  order  the  issue  of  a  caveat  to  i)revcut  her 
release,  in  case  the  other  causes  should  be  with- 
drawn. 'The  Ilk)  L'niKi,  28  L.  T.  775  ;  2  Asp. 
M.  C.  34. 

Appeal  from  County  Court,] — In  an  appeal  by 
a  [ilaiiititf  from  a  county  court  in  a  cause  in  rem, 
in  whicli  there  was  a  decree  for  the  defendant, 
and  the  ship  had  in  consequence  been  released, 
the  court  of  admiralty,  on  an  e.x  parte  applica- 
tion of  the  plaintiff  ordered  a  warrant  to  issue 
for  the  detention  of  the  ship,  and,  as  the  ship  j.ro- 
ceeded  against  was  a  foreign  one,  did  not  require 
notice  of  the  intention  to  arrest  to  be  aiven  to 
the  defendant.  Thr  Frrir,  Thr  Albert,  44  L.  J., 
Adm.  49  :  32  L.  T.  572  :  2  Asp.  M,  C,  589. 
S,  P.,  Thr  Jfiriaiii,  43  L.  J..  Adm.  35;  30  L,  T. 
537  ;  2  Asp.  M.  ('.  259. 

Companies  Act,  1862  —  Sequestration,] — The 

arrest  of  a  vessel  })y  tlie  ailiiiiralty  ecuirt  is  a 
sequestration  within  the  meaning  of  the  Com- 
panies Act,  18(!2,  s.  1()3.  ,1  i/.\-/n//i(ia  JJireet 
Steam  Xa riqalioit  (\i..  In  re.  Halter.  K.v  parte, 
44  L.  .1.,  Ch.'  G7(;  ;    L.  II.  2()  E(i.  325. 

Transfer  from  County  Court,] — When  causes  of 
ne(,'essa lies  and  wages  had  been  instituted  against 
a  ship  in  the  ciiuil  of  admiralty,  and  other 
causes  of  necessaries  in  a  county  court  against 
the  same  slii|),  and  the  latter  had  l.eeii  transferred 
after  decree  made  to  the  enurt  <if  admiralty  for 
the  jjui'pose  of  enforcing  tlie  decrees,  the  ship 
Ijcing  under  the  arrest  of  that  court,  the  latter 
court  ordered  all  the  causes  to  be  referred  to  the 
registrar  and  merchants  to  re)iiiil  the  aiiKiuiit 
due  thereon.      'I'hr  'rnrt'iaiii.  32  L.  T.  S  1 1 . 

Semlile,  that  where  a  ship  is  iiniler  the  arrest 
of  the  court  <ir  adiiiiialty.  .'ind  causes  are  also 
instituted  in  the  ccninty  c(iui  t  ••iLiaiiisl  tin;  ship, 
slie  shoidd  not  be  arrested  by  tlie  cnuiity  court, 
as  it  is  not  )iidbable  that  the  ship  will  be 
removed  out  of  the  jurisdieiioii  of  tlie  county 
court  without  satisfaction  of  the  sever.-il  claims, 
within  the  me.'ining  of  the  (Joiinly  Courts 
Adiniialty  .JurisdicI  ion  ,\ct,  lH(;s,  s.  22".     Ih. 

Amount  Due.] — Where  a  slii|)  is  arrested  for  a 
spc<'ilie  (leiiiaiid.  tiie  amount  cannot  l)e  referred 
to  tlie  iegi>tiar  unless  it  appears  that  something 
in  any  event  is  due.  The  Wexi  Frhxlaiul  or 
Thr.  'hreiitje.  Swabev,  45(;  ;  5  .lur.  (N.s.)  ()58 — 
P.  C. 
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Warrant  of  Arrest — Service.] — A  warrniit  of 
arroT  in  an  art  inn  in  vvm  was  issTicd  from  tlie 
city  of  London  court  directed  to  the  high 
liailiff,  and  others  the  baihtt's  thereof,  but  was, 
without  authority  from  the  court,  served  by  a 
clerk  in  the  hioh  bailiff's  otKcc  : — Held,  that  this 
was  not  a  proper  service  of  the  warrant.  Per 
Sir  James  Hannen  :  "Any  officer "  mentioned 
in  ;$1  &  o2  Vict.  c.  71,  s.  2;?,  means  any  officer 
duly  authorised  by  the  court.  Per  Butt,  J.  : 
••  That  it  means  any  officer  whose  ordinary  duty 
it  is  to  serve  processes,  or  one  duly  authorised  so 
to  do."  T/ir  Palo  III  in-px.  r)4  L.  J.,  Adm.  54  :  10 
P.  D.  3fi  :  52  L.  T.  .-)7  :  S3  AV.  K.  (51G  :  h  Asp. 
M.  C.  348. 

Notice — Telegram.] — When  the  marshal  sends 
by  telegram  to  his  substitute  at  an  outport  notice 
of  the  issue  of  a  warrant,  and  such  siibstitute 
communicates  it  to  the  master  of  the  ship 
against  which  it  is  issued,  it  is  a  contempt  of 
court  to  move  the  ship  from  1  he  place  where  it  is 
Iving.  The  Scraijlio,  .54  L.  J.,  Adm.  76  :  10  P.  D. 
120  ;  52  L.  T.  8G5' ;  34  W.  R.  32  ;  5  Asp.  M.  C.  421. 

Arrest  of  Person.] — The  jiroceediug  by  arrest 
of  the  person  in  admiralty  is  obsolete.  27u' 
Chira.  Swabey.  1. 

Eelease  —  Expense  caused  by  Delay.] — The 
defendants  having  occasioned  great  delay  and 
extra  expense,  so  that  the  amount  in  which  the 
action  had  been  entered  proved  insufficient  to 
cover  the  amount  pronounced  to  be  di;e  to  the 
plaintiff,  with  his  costs  of  suit,  the  court  ordered 
that  the  ship  should  not  be  released  from  arrest 
until  payment  of  the  plaintiff's  claim  and  costs 
should  have  been  made.     The  Helen,  14  W.  E.  502. 

Possessory  Lien  —  Sailmaker.]  —  A  sailmaker 
with  a  possessory  lieu  on  the  sails  cannot  retain 
them  against  the  officer  of  the  admiralty  who  is 
in  possession  of  the  ship  under  warrant  from  the 
court.     Till'  Ilariininle.  1  W.  Rob.  178. 

Seizure  by  Sheriff  on  fieri  facias.] — After 
sentence  by  the  admiralty  in  a  bottomry  suit, 
and  warrant  to  sell,  the  sheriff'  cannot  seize  the 
ship  upon  a  fieri  facias.  Lndhrohe  v.  Criclieit. 
•2  Term.  Rep.  fUt)  :  1  R.  R.  571. 

Ship  belonging  to  Khedive  of  Egypt — Sovereign 
Prince — Arrest. J — In  a  collision  suit  instituted 
by  tlie  <iwi;ers.  master  and  crew  of  "The 
P>atavier "'  against  '•  The  Charkieh,"  belonging  to 
tlie  Khedive  of  Egypt,  an  appearance  under 
protest  was  entered  on  behalf  of  the  khedive 
and  his  minister  of  marine.  "  The  Charkieh," 
carrying  the  Ottoman  navy  flag,  had  come  to 
England  for  repairs  with  a  caigo  on  board,  and 
at  the  time  of  the  collision,  which  was  in  the 
Thames,  was  on  her  outward  voyage  to  Alexandria 
Tinder  charter  to  a  British  subject,  and  advertised 
to  carry  cargo  to  Alexandria : — Held,  that  the 
khedive  was  not  entitled  to  the  privilege  of  a 
sovereign  prince  ;  protest  overiaded.  The  Chiir- 
hleh.  42  L.  J..  Adm.  17:  L.  R.  4  A.  i:  E.  5'.)  : 
2,S  L.  T.  513;   1  Asp.  M.  C.  5S1. 

Semble,  a  suit  in  lem  to  enfoice  a  damage  lien 
may  be  entertained  though  the  owner  of  the  res 
be  a  foreign  sovereign.     J  b. 

Semble,  if  the  sovereign  as.sumes  the  character 
of  a  trader,  aiul  uses  the  shij)  for  trade  to  this 
country,  he  waives  the  piivilege  which  might 
otlierwise  belong  to  the  shi]).     Jh. 

Mail  Packet  belonging  to  Foreign  State.] — 

A     ])arket     conveying    mails    and     cariying    on 


commerce,  which  belongs  to  the  sovereign  of  a 
foreign  state,  and  is  officered  by  officers  com- 
missioned by  him,  comes  within  the  category  of 
vessels  which  are  exempt  from  process  of  law. 
The  Piirleiiient  Belf/e,  5  P.  U.  197  :  42  L.  T.  273 : 
28  W.  R.  (i42  ;  4  Asp.  M.  0.  234— C.  A. 

The  immunity  of  a  jmblic  ship  is  not  lost  by 
her  being  used  subordinatcly  and  partially  for 
trading  purposes.     Ih. 

Setting  aside  "Warrant.] — Warrant  to  arrest 
not  set  aside  on  allegation  of  agreement  to  refer 
salvage  claim  to  arbitration.  La  Pa rinK'nna 
Concepeion,  13  Jur.  545. 

"Wrongful  Arrest  —  "Want  of  Reasonable  and 
Probable  Cause — Damages.] — In  an  admiralty 
action  in  personam  for  the  wrongful  arrest  of 
a  ship  by  admiralty  process  without  reasonable 
and  probable  cause,  it  is  not  necessary  to  prove 
actual  damatic.  The  Walter  It.  WiiUet,  62 
L.  J.,  Adm.  88  ;  [1893]  P.  202  :  1  R.  627  :  69 
L.  T.  771  ;  7  Asp.  M".  C.  398.  And  see  XX.  Colli- 
SIOX,  ante,  cols.  852,  856. 

The  plaintiff  in  an  action  in  rem  is  not  con- 
demned in  damages  for  the  arrest  of  the  property 
unless  he  has  been  guilty  of  gross  negligence  or 
malice.  The  UiriiK/elixiiiiis,  Xenos  \.  Alderdeij, 
12  Moore,  P.  C.  352  :  Swabey,  378. 

Damages.] — Where  an  arrest  was   made 

without  notice  of  claim,  and  for  a  sum  dispro- 
portionate to  the  value  of  the  vessel  and  the 
services  rendered,  the  court  awarded  damages. 
The  Eleunore,  Br.  &  Lush.  185 ;  33  L.  J.,  Adm. 
19  :  9  L.  T.  397  ;  12  AV.  R.  218.  And  see  ante, 
col.  856. 

Where  it  appeared  upon  affidavits  that  the 
plaintiff's  were  mistaken  as  to  the  identity  of  the 
vessel  })rocceded  against,  and  the  defendants 
offered  to  disclose  the  real  wrongdoer,  the  court 
refused  to  accede  to  an  apijlication  to  extend  the 
security  to  be  given  by  the  plaintiffs  to  meet  the 
costs,  if  unsuccessful,  so  as  to  cover  the  damages 
caused  by  the  wrongful  arrest.  The  Peri,  32 
L.  J.,  Adm.  46  :  8  Jur.  (N.s.)  1230  :  11  W.  R.  44. 

Xo  claim  for  demurrage  or  detention  of  a  ship 
under  warrant  of  arrest  issued  by  the  unsuc- 
cessful promoters  of  a  salvage  suit  can  be 
allowed  in  the  absence  of  mala  fides  or  malicious 
negligence.  Tlie  Strath narer,  1  App.  Cas.  58  ; 
34'l.  T.  148  :  3  Asj).  M.  C.  113— P.  C. 

Damages  given  for  wrongful  arrest  and  deten- 
tion of  a  ship  by  a  plaintiff  in  a  collision  action, 
the  detention  being  in  order  that  he  might  con- 
sider whether  he  would  appeal.  The  Cheshire 
Witeh,  Br.  &  Lush.  362  :  11  L.  T.  35i». 

Problematical  Earnings.] — A  vessel  was 

wrongly  arrested  as  a  slaver,  and  20,000/.  dam- 
ages claimed  for  wrongful  arrest,  mainly  in 
respect  of  possible  earnings  she  might  have 
made  : — Held,  that  damages  were  not  recoverable 
in  res))ect  of  possible  but  problematical  earnings. 
'The  Leriii  La iih.  Swabey,  45. 

"Wrongful  Arrest  of  Cargo.] — See  The  Vietor, 
sui>ra,  col.  977. 

Ship's  Gear  lost  by  Marshal.] — Decree  against 
the  marshal  for  a  long  boat  and  cable  lost  from 
a  ship  in  his  possession.  The  JIooj),  4  C.  Rob. 
145  :  cited.  6  C.  Rob.  157. 

Arrest  in  High  Court  and  also  in  County  Court 
— Possession  Fees. — When  an  admiralty  suit  is 
instituted    in    a    countv  court    against    a   vessel 
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.which  is  under  the  arrest  of  the  court  of 
admiralty,  it  is  unnecessary,  so  lonir  as  the 
vessel  remains  under  such  arrest,  for  the  officer 
of  the  count}-  court  to  incur  expense  in  placing 
a  person  in  possession,  and  a  double  set  of 
possession  fees  will  not  be  allowed.  I'Jw  Rio 
Lima,  43  L.  J..  Achn.  4  ;  L.  E.  4  A.  &  E.  157  : 
29  L.  T.  517  ;  22  W.  R.  303  ;  2  Asp.  M.  C.  143. 

Arrest  at  Out-Port.  ] — Where  a  vessel  is  arrested 
in  an  out  \\uix.  and  not  by  the  marshal  of  the 
couit.  the  detention  fees  are  to  be  paid  by  the 
aiTestincr  paity,  though  successful  in  the  cause. 
The  Xii'rfh  Amrrinnt'^^wnhey.  466  ;  2  Asp.  M.  C. 
589. 

Co-ownership — Accounts.] — "Where  a  ship  is 
arrested  on  a  specific  demand  before  a  reference 
of  accounts  to  the  registrar  and  merchants  can 
be  made,  it  must  be  shewTi  to  the  court  that 
something  is  due,  although  the  actual  amount 
may  be  the  proper  subject  of  inquiry.  The 
practice  differs  from  a  reference  by  a  court  of 
equity  on  an  unsettled  account,  where  the  court 
directs  an  account  to  be  taken,  leaving  it  to  be 
shewn  by  the  result  on  which  side  the  balance 
lies.  TJie  Ticrntje.  ]'i/n  Hax.<<elf  v.  Stick,  13 
Moore.  P.  C.  18.5  :'  2  L.  T.  613:  S  W.  R.  423. 
Reversing  '>  .lur.  (x.s.)  ().')S. 

Mortgagee  intervening — Right  to  Release  of 
Ship.] — See  Tlie  Edxtcm  Brllr,  ante,  col.  158. 

Material — Man — Lien — Arrest  of  Ship.] — See 
The  Acacia,  ante,  col.  '2?i. 

Action  of  Restraint — Arrest  of  Ship.] — -SV-^ 
ante.  cols.  .'32.  sc'i.,  and  infia.  cols.  1)53,  sc  [. 

e.  Breaking-  Arrest. 

Attachment  —  Against  Harbour  -  Master.]  — 
Attaciuiient  avaiiist  a  liailj(jur-mii,^tui'  fur  carry- 
ing off  gear  from  a  sliip  under  arrest,  in  order  to 
pay  harbour  dues.    The  Jlarmouie,  1  W.  Rob.  179. 

Against  Master.]— Attachment  against  a  ' 

master,  part  dwiu  i.  who  tdok  the  shi|)  to  Jersey  I 
wliilst  under  aiie.-l.    'J'hePctrcl.'A  Hag.  A(hn.  299. 

Atiachment  against  the  master  for  contempt 
in  taking  the  ship  out  of  possession  of  tlie  officer 
of  tiie  court.      The  JSmr.  II  .Jur.  112:i. 

Against  Marshal  of  Queens  Bench  Prison.  ] 

— Attachment  addressed  to  tin-  niaisiial  of  the 
quceiTs  bench    prison  ln-M    valid.      'J'hr   I'hnii.  2 

w.  i;..i..  :w.-,. 

Power  to  Supersede  Attachment.]— 'I'iic  admi- 
ralty  court  had  no  power  to  sujieisede  an  attacii-  I 
ineiit  issued   in   aid  of  a  decree.  e.\cc]>t  where  it  [ 
was  wroirjjy  cxi'diti-d       J h. 

Attachment   or   Monition   to  shew  Cause.] — 
Contempt  in  bieakinganest  of  gocMls.     Monition  I 
to  shew  cause  wiiy  attachment  should  not  issue. 
and  not  attachment  in  the  fiist  instance.     Ship 
vnhnowii.     1  C.  Rob.  331. 

Rescue  of  Ship  arrested— Admiralty  Jurisdic- 

diction.  — i  unu-ancc  of  icm-ih'  on  l.ind  of  a  >\\\\i 
propeily  arrested  by  the  admiralty  belongs  to  the 
adniiraltv.  lliqilen  \.  Ilcdtjcx.  \  Ld.  Uavin  IKi  ; 
12  Mod.  216. 

f.  Bail. 

Possession  Suit.] — In  suits  for  i»ossc.ssion  the 
court  of  admiralty  can  take  bail.  The  Kraii- 
(lelixtriii.  46  L.  .v..  Adm.  1  :  3.".  L.  T.  410  :  25 
W.  R.  25.-,  ;  3  Asp.  Jl.  C.  261. 


Conditional— Offer  by  Mortgagee  refused.] 

— A  mortgagee,  although  entitled  to  intervene  in 
a  cause  in  rem  for  equii)ment  and  repair,  is  not 
entitled  to  claim  a  release  of  the  vessel  upon 
giving  bail  conditioned  to  pay  the  claim  of  the 
material  men,  in  the  event  of  its  being  held  to 
have  priority  over  the  mortgage.  The  Acacia, 
42  L.  T.  264  ;  4  Asp.  M.  C.  2.54. 

Discharge   of.] — Bail    given    to  answer 

judgment  in  a  cause  where  the  appearance  is 
under  protest  will  not  be  discharged  on  account 
of  a  change  in  the  indorsement  on  the  writ  of 
summons,  which  renders  the  protest  of  no  avail. 
The  Citij  of  Mecca.  50  L.  .J..  Adm.  53  :  6  P.  D. 
106  ;  44  L.  T.  750  ;  4  Asp.  M.  C.  412— C.  A. 

By  whom  given.] — A  ship's  husband  and 

managing  owner  cau.sed  a  bail  bond  to  be  given 
in  the  admiralty  court,  in  the  names  of  his 
co-owner  andhim.self,  in  a  suit  for  a  collision,  and 
the  suit  terminated  in  favour  of  the  plaintiffs, 
and  the  bail  were  called  u])on  to  pay  damages, 
interest  and  costs  : — Held,  that  the  co-owner  was 
responsible  to  the  bail  for  the  money  so  paid. 
Barhcr  v.  HiqMeij.  15  C.  B.  (n.S.)  27  :  32  L.  J., 
C.  P.  270  ;  id  Jur.  (X.S.)  391  :  9  L.  T.  228  :  11 
W.  R.  968. 

Whei-e  the  interests  are  distinct,  separate  bails 
should  be  given.  The  Boijal  Arch,  Swabey.  269  ; 
6  W.  R.  191. 

Sureties  to  a  bail  bond  nnist  not  be  i)artners. 
The  Come,-,  Br.  &  Lush.  161  ;  83  L.  J..  Adm.  16  : 
12  L.  T.  62. 

Objection  to  Sufficiency.] — A  vessel  re- 
leased from  arrest  upon  a  Ijail  bond  taken  before  a 
commissioner  in  the  country,  and  signed  by  two 
persons  in  partnership,  ordered  to  be  re-arrested, 
notwithstanding  the  twenty-four  hours"  notice  of 
the  bail  tendered  had  been  given  to  thei)laintiff's 
agent  in  London,  the  plaintiff's  solicitor  in  the 
country  having  within  that  time  given  to  the 
defendanfs  solicitors  formal  notice  of  objection 
to  the  bail.     Ih. 

The  objection  to  the  bail  having  proved  to  be 
unfounded,  the  jilaintiff  was  condemned  in  costs 
and  damages.     Ih. 

Amount.] — Tlie  bail  is  only  liable  to  the 

extent  of  the  value  of  the  shi{>  and  fieight,  and 
not  for  the  full  amount  of  the  damage  done,  even 
though  bail  may  have  been  given  for  a  sum 
l)eyond  the  value  of  the  shi))  atid  freight.  The 
Ij'uchcsxc  lie  linihant.  Swal)ey,  264  ;  6  W.  R.  329. 

Reducing.] — AVhere,  in  an  action  against 

the  ship,  bail  was  given  for  the  amount  claimed, 
and  a  great  proportion  of  this  claim  was  not 
recoverable,  the  court  ordered  the  bail  to  be 
reduced  to  an  amount  sufficient  to  eover  the  rest 
of  the  claim  and  costs.  The  Chieftain.  I'r.  it 
Lush.  101:  :',2  L.  .I...\dni.  !o6:  9  .lui'.  (N.s.)  388  ; 
8  L.  T.  1 20  :   11  \V.  U.  537. 

Enlarging.]  — An    appellant  will  not  be 

re(piired  to  enlarge  any  security  which  he  gave 
as  defendant  in  the  court  of  ailmiralty  to  answer 
judgment  and  costs  in  that  court  iiotwithstanding 
such  security  has  |)roved  insufficient  for  that 
purpose.     The  Jlrliuic.  infra. 

Caveat  Release.] — Where  a  caveat  relca.se 

is  entered,  and  groundless  objections  are  taken 
to  the  sufhcicney  of  bail,  the  party  entering  the 
caveat  will  be  condemned  in  damages  aiifl  costs. 
The  Don  liicarih,.  19  L.  .1..  Adm.  28  :  5  1'.  1).  121  ; 
12  L.  T.  32  :  2.s  \V.  I!.  131  :  4  A-p.  M.  ('.  225. 
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The  omission  of  the  plaintiff's  country  solicitor 
to  oi'iler  by  electric  telegraph  a  caveat  release  to 
be  entered  does  not  amount  to  negligence.  'The 
l\ir>ie>;  supra. 

Cross  Actions.]— By  24  &  25  Vict.  c.  10, 

.s.  H-t,  Nvhi-n  li.-iil  to  answer  judgment  has  been 
given  by  tlie  tlel'endant  in  tlie  principal  cause, 
the  same  party,  when  plaintiff  in  a  cross-action, 
may  obtain  a  similar  security,  notwithstanding 
that  he  may  be  resident  within  the  jurisdiction 
of  the  court.  TJw  ('a men.  Lnsh.  408  :  5  L.  T. 
77S. 

To  answer  Counter-claim.] — Where,  in  a 

damage  action,  the  ship  procewlcd  against  is  not 
arrested,  and  the  plaintiffs  do  not  require  bail  to 
be  given,  the  defendants  cannot  compel  the 
plaintiffs  to  give  security  to  answer  a  counter- 
claim in  the  action  under  the  provisions  in  the 
Admiralty  Coui't  Act,  LSOl  (24  &  25  Vict.  c.  10), 
s.  34,  although  thcj^  voluntarily  give  bail.  The 
Abie  Ilolmi',  47  L.  T.  307  {  4  Asp.  M.  C. 
591. 

The  power  of  the  admiralty  division  under 
s.  34  of  the  Admiralty  Court  Act,  1861,  to  order 
an  action  to  be  stayed  until  bail  has  been  given  to 
aiiswer  a  cross-action  or  counter-claim,  does  not 
extend  to  making  an  absolute  order  to  give  bail : 
and  in  a  damage  action  in  which  the  plaintiffs 
had  discontinued  after  the  defendants  had  coun- 
terclaimed,  the  court  refused  to  enforce  an  order, 
made  by  theregistrar,  togive  bail  to  answer  such 
counter-claim.  The  AJe.r/mdrr.  -iH  L.  T.  7'J7  :  5 
Asp.  M.  C.  8i). 

Form  of  Bond.] — A  bail  bond  to  lead  the 
supersedeas  of  an  arrest,  signed  before  a  commis- 
sioner by  the  sureties  simply,  without  the  addition 
of  their  descriptions  and  adch'esses,  is  good.  The 
Taiiifirae,  Lush.  28. 

The  form  of  a  bail  bond  appointed  to  be  given 
in  the  admiralty  court  by  the  rules  of  1859,  to 
answer  judgment  with  costs,  does  not  receive  a 
new  interpretation  from  24  &  25  Vict.  c.  10,  s.  33, 
and  does  not  extend  to  cover  the  costs  of  an 
appeal.  The  Ilelene,  Br.  &  Lush.  425  ;  3  Moore, 
P.  C.  (N.S.)  240:  35  L.  J..  Adm.  1  ;  13  W.  R. 
931. 

• What   Bail  —  Value.]  —  A   wrongdoing 

vessel  was  arrested  in  a  cause  of  collision,  having 
been  herself  injured  in  the  collision.  She  was 
■then  rejjaired,  and  her  value  was  materially 
increased  by  the  repairs  ; — Held,  that  she  was 
only  liable  to  the  extent  of  her  value  at  the  time 
when  she  was  arrested,  and  that  she  ought  to  be 
released  on  bail  to  that  amount  being  given.  The 
St.  Ol/jf,  38  L.  J.  Adm.  41  ;  L.  R.  2  A.  i:  E.  300  ; 
2(1  L.  f.  758  ;   17  W.  R.  743. 

Prize  Suit.] — A  bail  bond  given  in  a  prize  suit 
is  not  a  mere  security  given  to  the  party,  but  is 
regarded  as  a  pledge  or  substitute  for  the  tiling 
itself,  in  all  matters  fairly  in  adjudication  before 
the  court.     The  SVied  Elicin.  1  Dods.  50. 

Misdemeanour  of  Master  or  of  Ship.] — A  sliip 
arrested  for  misdemeanour  of  the  master  is  bail- 
able ;  aliter.  where  the  misdemeanour  is  of  the 
boat  and  the  king  makes  title.     A/wh.,  1  Keb.  44. 

Liability  of  Sureties.] — The  sureties  in  a  bail 
bond  are  not  liable  in  respect  of  any  action 
against  the  vessel  other  than  that  in  which  they 


liave   given  Ijail.     The  Sarneen,  6  Moore  P.  C. 
5(j  ;  4  Not.  of  C"as.  498  ;  2  W.  Rob.  451. 

Costs  of  excessive  Bail.] — See  24.  Costs,  infra, 
col.  1022. 

Privy  Council — Dispensing   with  bail.] — See 

Ilunier  v.  llexheth  Steamship,  infra,  col.  1012. 

Action  of  Restraint — Bail  for  safe  Return.] — 
See  l(j.  Restraint,  infra,  col.  953. 


g-.  Appraisement  and  Sale. 

Appraisement.] — A  vessel  which  had  been 
salved  was  valued  by  a  receiver  of  wreck  at  less 
than  1,000/.  The  salvors  obtained  an  order  for  a 
commission  of  appraisement,  but  did  not  execute 
it,  and  after  three  weeks  gave  notice  that  they 
proceeded  no  further  in  the  suit : — Held,  that 
they  might,  within  four  days  of  obtaining  the 
order,  have  ascertained  the  value,  and  that  there- 
fore they  must  be  condemned  in  damages  for 
detention  of  the  vessel  during  the  rest  of  the 
three  weeks.  'The  Marqaref  and  June,  38  li.  .J., 
Adm.  38  ;  L.  R.  2  A.  &'  E.  345  :  20  L.  T.  1017  ; 
17  W.  R.  10(54.  See  also  Cuse.s  ante,  cols.  070, 
seq. 

The  owner  of  a  ship  arrested  in  a  damaged 
suit  alleged  the  value  of  the  ship  to  be  one- 
fifteenth  less  than  it  Vvas  afterwards  shewn  to  be 
upon  a  commission  of  appraisement  obtained  by 
the  plaintiffs  :  the  amount  claimed  hj  the  plain- 
tiff's was  less  than  the  sum  for  which  the  owners 
were  willing  to  give  security  ;  but,  assuming  the 
claim  to  be  sustained,  the  costs  would  extend  the 
claim  greatly  beyond  that  sum  : — Held,  on  a 
motion  by  the  i)laintiffs  to  condemn  the  defen- 
dants in  the  costs  of  the  appraisement,  that  the 
l)roper  order  was  that  the  costs  should  be  costs  in 
the  cause.     The  Maj/id,  18  W.  R.  150. 

An  appraisement  by  order  of  the  court  is  bind- 
ing on  lx)th  parties.  Appeal  by  an  owner  to  have 
the  property  sold,  and  the  value  so  tletermined, 
rejected,  The  11.  J/.  Milh,  3  L.  T.  513.  S.  P., 
Venus,  Cargo  e.v,  L.  R.  4  A.  &  E.  50  ;  12  Jur.  (N.S.) 
379  ;  14  W.  R.  4i;0. 

Value  of  salved  Property  —  Appraisement — 
Court  will  not  open.] — See  The  J-Jitdearoiir,  ante, 
col.  (J34. 

Default    of  Appearance — Order    for    Sale.]  — 

Ship  arrestetl  on  the  Gth  ;  motion  for  sale  on  the 
7th  in  default  of  api)earance,  and  no  affidavit  that 
the  owners  could  not  be  found.  Sale  decreed,  it 
appearing  that  underwriters  on  cargo  were  con- 
•senting  to  a  sale  of  the  caruo.  The  Bessy,  4 
W.  R.  92. 

Appraisement  after  Sale.] — Appraisement 
maile  after  sale  held  void.     The  Queen,  19  L.  T. 


Costs  of  Appraisement.] — See  TIte  Persian, 
infra,  col.  1021. 

Co-owners--Sale  by  Court.] — '^ee  VIII.  Sale 
AND   TUANSl'EH,  suina,  col.  1(14. 

Sale,  when  Ordered.] — An  order  will  not  be 
made  for  the  sale  of  a  vessel  even  upon  the 
application  of  the  owner,  where  such  vessel  is 
not  proceeded  against  in  the  court.  The  Wex- 
ford. 57  L. .]..  Adm.  0  :  13  1\  D.  10  ;  58  L.  T.  28; 
■3(i  W.  It.  :>m  :  ('.  Asp.  M.  ('.244. 


985 


SHIPPING— XXVI.  Admiralfij  Laic  and  Practice. 


Sale  of  Ship  and  Cargo — Freight.] — Where  in 
an  action  iu  rem  fur  cuUisidii  au'aiiist  ship  and 
freight,  in  which  the  defendants"  ship  was  held 
solely  to  blame,  the  ship  being  still  under  arrest 
with  the  cargo  on  board,  was  ordered  to  be  sold  ; 
the  court  on  motion  directed  the  marshal  to  dis- 
charge the  cargo,  to  retain  the  same  in  his  cus- 
tody as  security  for  the  payment  of  the  landing 
and  other  charges  and  freiglit,  if  any,  due  from 
the  owners  and  consignees  of  the  cargo  iu 
respect  of  the  same,  and  that  in  default  of  any 
application  for  the  delivery  of  the  cargo  within 
fourteen  days,  the  marshal  should  be  authorised 
to  sell  such  part  of  the  cargo  as  might  be  neces- 
sary to  pay  the  said  charges  and  freight,  if  anv. 
due.  T/ie  Grttij.fhurti,  ,',2  L.  T.  60  ;  5  Asp.  M.  C. 
847. 

Foreign     Ship— Affiadvit.]— The    court 

ordered  the  sale  of  a  foreign  ship  on  the  report 
of  the  marshal  that  it  was  desirable  she  should 
be  sold,  and  subject  to  the  filing  of  an  affidavit, 
verifying  the  cause  of  action  and  stating  that  no 
a])pearance  had  been  entered.  The  Hercules,  11 
r.  D.  IU  :    'A  L.  T.  273  :  34  W.  R.  400:  5  Asp. 

Sale  by  Private  Contract.] — In  an  action  for 
masters  wages  ami  disbursements,  where  the 
ship  proceeded  against  was  subject  to  other 
claims  by  mortgagees  and  material  men,  the 
court  upon  motion,  no  opposition  being  offered, 
oidered  an  official  appraisement  of  the  shij)  to 
be  made,  and  the  ship  to  be  sold  by  the  mar- 
shal b}-  private  contract  for  a  sum  of  money  not 
less  than  the  api>raisement,  upon  proof  that  the 
mortgagees  assented  to  such  sale,  ami  that 
notice  of  the  motion  had  been  served  upon  all 
the  claimants.  The  Planet,  49  L.  T.  204  ;  5  Asp. 
M,  C.  144. 

Expenses  — Marshal's  Fees  —  Mortgagees.  ] — 
The  ••  C. "  was  ariested  iu  an  action  for  neces- 
.saries  suitjilied  by  the  plaintiif.  The  owners 
appeared  but  did  not  give  bail  or  deliver  plead- 
ings. The  mortgagees  of  the  "  C."  intervened, 
and  took  possession  under  the  mortgage,  but  the 
"  C."  .still  remained  in  thecustody  of  the  marshal, 
and  was  subseciuentjy  sold  by  him  under  an 
order  of  the  court  obtained  by  the  interveners. 
.Judgment  with  costs,  by  consent,  for  tlie  inter- 
veners was  afterwards  entered.  Under  it  the  inter- 
veners claimed  from  the  plaintiff  the  amount 
<lue  to  tiie  marshal  for  the  expenses  of  the 
sale:  —  Held,  that  as  the  interveners,  though 
able  to  obtain  the  release  of  the  "  C."  by  giving 
>)ail,  had  not  done  so,  but  had  obtained  an 
(irder  for  the  sale  of  the  "  (J.. "  and  had  received 
the  proceeds  of  sucli  sale,  they  must  bear  the 
expenses  of  it.  The  ('ithmxdij  hh  L.  ,].,  Adm. 
31  ;  11  P.  D.  1 7  ;  r,4  L.  T.  338  ;  5  Asp.  M.  C.  54.-.. 

Fund  in  Court  -Priorities.]— Wiien  a  fund,  by 
a  sale  of  a  >hip,  is  placed  in  court  by  one  set  of 
claimants,  .so  as  to  be  available  for  other  claim- 
ants, the  former  are  entitled  to  their  costs  up  to 
and  inclusive  of  the  sale,  thougli  tliey  do  not 
rank  first  in  respect  of  their  actual  claim.  The 
Jiiimiieiiliitd  Coiieezione,  .")3  L.  J.,  Adm.  1!)  :  'J 
!'.  1).  37  ;  .JO  L.  T.  .03'J  ;  32  W.  K.  70.5  :  5  Asp. 
M.  C.  20.S. 

Sale — Practice  to  ascertain  Priorities.] — Sale 
of  vessel  l.y  dccice  of  the  liigli  cmiit  of  admi- 
lalty  restrained  in  order  to  ascertain  tlic  respec- 
tive priorities  of  material  men  and  mortgagees 


986 

before  apprai.sement  and  sale,  such  priorities 
to  be  ascertained  by  petition  and  answer  iu 
the  high  court  of  admiralty.  The  Acacia. 
Hamiltun  v.  Harland.  42  L.  T.  264  :  4  Asp  M  C 
254— C.  A. 

Sale  of  Ship— Proceeds  of.]— When  there  are 
several  claimants  against  the  proceeds  of  a 
vessel  in  the  registry,  and  she  has  been  sold  at 
the  suit  of  one,  the  costs  of  such  sale  will  be  paid 
before  all  claims,  as  such  sale  was  for  the  benefit 
of  all.  The  Pantheu.  25  L.  T.  389  ;  1  Asp.  M  C 
133. 

In  a  cause  of  collision,  the  ship  having  been 
released  from  arrest  upon  bail  given  in  the  full 
sum  in  which  the  cause  was  instituted,  cannot 
be  re-arrested  by  the  plaintiff  to  answer  his- 
damages,  if,  after  the  ordinary  decree  and  refer- 
ence, they  prove  to  exceed  that  sum,  and  if  the 
ship  has  been  sold  by  the  court  in  another 
action,  brought  by  other  parties,  the  court 
cannot  order  the  proceeds  of  the  ship  to  be 
apjilied  to  satisfy  such  damages,  or  interest,  or 
costs  of  the  first  action.  The  Wild  Runner.  Br  A: 
Lush.  84. 

Where  a  ship  has  been  sold  by  order  of  t  he- 
court,  and  the  proceeds  are  in  the  registry,  such 
proceeds  are  not  money  belonging  to  "the  owners 
of  the  ship  under  1  &  2  Vict.  c.  110,  s.  12,  nor  a 
debt  owing  to  them  under  17  &  18  Vict,  c  125 
s.  61.     Ih. 

Where,  after  judgment  against  a  ship  in  a 
damage  action  where  bail  had  been  given  ancf 
the  ship  released,  judgment  is  given  against  the 
same  ship  in  a  necessaries  action,  in  which  the 
ship  is  sold  and  the  proceeds  of  the  sale  of  the 
ship  paid  into  court,  the  plaintiffs  in  the  damage 
action  cannot  be  paid  out  of  the  i)rocceds,  to  the 
prejudice  of  other  claimants  still  having  maritime 
liens  u])on  the  proceeds.  The  Falk,  47  L.  T  308- 
4  Asp.  M.  C.  592. 

Default  Action— Sale  before  Judgment.] 

— Where  in  a  salvage  action,  in  wiiich  no  appear- 
ance had  been  entered,  it  was  alleged  upon  affi- 
davit that  the  ship  and  cargo  were  daily  deterio- 
rating in  value,  and  tliat  large  expenses  were 
being  incurred  in  respect  of  the  charge  of  the 
property,  and  that  the  plaintiffs  had' Ijcen  in 
communication  with  the  owners  as  to  a  sale,  the 
court,  on  motion  by  the  i)laintiffs  prior  to  decree, 
ordered  an  appraisement  and  sale  of  the  property. 
The  All  in  JMnut,  4S  L.  T.  681  ;  5  Asp.  M.  C. 
61. 

Sale  and  Unlivery  of  Cargo.]— Order  made  on 
application  of  the  r('S].ondents  in  a  pending 
ai)peal,  for  uidiveiy  of  the  sargo  and  s  de  of  a 
mortgaged  ship,  tlie  uidiveiy  and  sale  of  which 
had  been  decreed  by  the  court  of  admiralty. 
The  .Jelf  Drn-ies,  5  I\iooie,  1'.  ('.  (.V..s.)  25  :  L.  K. 
2  !'.  c.  r.». 

Attachment  of  Funds  in  Registry,  j — A  fund 
lying  in  tlie  registry  of  the  court  cannot  be 
attaclied  by  ])ioces-i  of  foreign  .•itlachment  out  of 
the  niavor's  court  of  London.  'I'hr  AHirrf  Crosliii 
Lush. 101. 

Injunction  to  restrain  Removal  of  Ship  sold 
Abroad. J — An  iMiglishman  entered  into  a  eon- 
tract  abroad  with  a  foreigner  for  the  ]>urchase  of 
a  ship,  then  on  her  homeward  voyage  to  Cork, 
tlie  purchaser  to  take  possession  of  the  shi). 
immediately  after  the  delivery  of  the  homeward 
cargo  at  any  place  whither  she  might  be  ordered 
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The  ship  was  ordered  to  Sunderland,  where  she 
discharged  her  carjio.  On  a  motion  by  the  pur- 
chaser for  an  injunction  to  restrain  the  removal 
of  the  ship  from  Sunderland  : — Held,  that  sub- 
stituted service  on  the  captain  in  charge  of  the 
vessel  was  sullicient.  and  that  the  court  had 
jurisdiction  to  restrain  the  removal  of  the  ship 
pending  the  suit.  IL/rf  v.  Ilencifj.  42  L.  J.,  Ch. 
457  ;  L.  K.  8  Ch.  8(50  ;  29  L.  T.  47  ;  21  W.  11. 
663  ;  2  Asp.  M.  C.  63. 

Prohibition  from  dealing  in  Shares.]  —  The 

court  of  probate,  as  a  division  of  the  high 
court  of  justice,  to  which  the  jurisdiction  for- 
merly exercised  by  the  court  of  chancer}'-  has 
been  transferred  by  the  Judicature  Act,  s.  16,  has 
power  to  issue  an  order  prohibiting  the  dealing 
in  any  share  of  a  ship  for  a  time  and  on  condi- 
tions to  be  named  therein,  and  the  registrar  of 
shipping  on  being  served  with  such  order,  or  an 
official  copy  thereof,  must  obey  the  same. 
JVit'IioIas  V.  Draciicliis,  4.5  L.  J. ,  Adm.  4.5  ;  1 
P.  D.  72  ;  24  W.  R.  461. 

Ship  sold  in  another  Suit— Service  of  Writ.] 
— After  the  writ  in  an  action  in  rem  had  been 
served  on  the  ship,  she  was  sold  in  another  action 
and  the  proceeds  brought  into  court.  The  writ 
was  then  amended  and  retried,  but  was  not 
served  upon  the  registrar,  nor  indorsed  with  the 
date  of  service  under  Ord.  IX.  r.  13.  The  defen-  j 
dants  did  not  appear  : — Held,  that  the  service 
was  not  sufficient,  and  the  plaintiff  not  entitled 
to  judment  in  default.  The  C/i,s:s-hijic'i({,  48  L.  .J., 
Adm.  39  ;  4  P.  D.  188  ;  40  L.  T.  869  :  27  W.  11. 
703  ;  4  Asp.  M.  C.  148. 

Fieri  facias — Claim  of  Sheriff.] — Upon  sale  of 
a,  ship  in  a  wages  suit  by  admiralty  process 
issuing  after  seizui-e  of  the  ship  under  a  writ  of 
fieri  facias  : — Held,  that  the  claim  of  the  sheriff 
to  the  surplus  proceeds  was  good  as  against  the 
late  owner.     2'/ie  Flora,  1  Hag.  Adm.  298. 

Vice-Admiralty  Courts— Power  to  order  Sale 
•of  Ship  in  Distress.] — See  7'/'/'  Fdiiiuj  mnl 
Elmhw.  ante,  col.  947. 

Co-owners  disagreeing — Sale  by  Court.] — See 

Thr  MurioK,  ante.  col.  9.")7. 


h.  Default  Proceeding's. 

Signing  Judgment  in  Default.] — Proceedings 
by  default  in  admiralty  actions  in  rem  are 
regulatetl  by  the  practice  which  prevailed  in 
the  court  of  admiralty  immediately  before  the 
])assing  of  the  Judicature  Act,  1875.  The 
Pohjmcde,  1  P.  D.  121  ;  34  L.  T.  367  ;  24  W.  II. 
256. 

Ord.  XXIX.  r.  2.  as  to  signing  judgment  in 
default  of  ])leading,  does  not  apply  to  proceedings 
in  rem.  When  in  an  action  in  rem  for  a  liqui- 
dated sum  for  necessaries  supplied,  the  defendant 
makes  default  in  delivering  his  statement  of 
defence,  the  plaintiff  cannot  at  once  sign  final 
judgment,  but  must  bring  the  case  on  for  hearing 
before  the  judge  upon  affidavit.  The  Sfactoria, 
•2  P.  D.  3  :  35  L.  T.  431  ;  25  W.  R.  62";  3  Asp. 
M.  C.  271 ; 

Affidavit  of  Service.] — The  affidavit  of  service 
required  to  be  tiled  in  the  registry  before  pro- 
ceedings can  be  taken  to  obtain  judgment  by 
default  in  an  action  in  rem  must  have  the 
•original  writ  in  rem  annexed  to  it.      The  Ejypo^, 


49  L.  T.  604  ;     32  W.  R.   154 

180. 
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Service  of  Writ  in  rem.]  —  In  an  action  in 
rem  the  writ  of  summons  was  served  in  the 
manner  provided  by  Ord.  IX.  r.  12,  no  appear- 
ance was  entered,  and  the  action  came  on  for 
judgment  by  default  under  Ord.  XIII.  rr.  12,  13. 
The  affidavit  of  service  of  the  writ  was  made  by 
the  solicitor's  clerk  who  had  served  such  writ  : — 
Held,  that  service  of  a  writ  in  rem  by  a  solicitor 
or  his  clerk,  and  not  by  the  marshal  or  his  sub- 
stitute, was  a  valid  service,  and  that  the  affidavit 
was  sufficient.  The  Soils,  54  L.  J.,  Adm.  52  ;  10 
P.  D.  62  :  52  L.  T.  440  ;  33  W.  R.  659  ;  5  Asp. 
M.  C.  368. 

Action  in  rem — Registrar  and  Merchants.] — 
In  a  default  action  in  rem  the  admiralty  court 
will  not  before  judgment  refer  the  jdaintiff's 
claim  to  the  registrar  for  assessment.  The  Titta, 
64  L.  T.  148  ;  7  Asp.  M.  C.  32. 

Ten  Days  to  elapse — Notice  of  Trial.]  —  In 

order  to  obtain  judgment  by  default  of  appeai-- 
ance  in  an  action  in  rem  under  Ord.  XIII.  r.  12, 
the  ten  days  stated  in  Ord.  XXI.  r.  6,  must 
elapse,  and  a  notice  of  trial  under  Ord.  XXXVI. 
r.  11,  must  be  filed  in  the  registrv.  The  Are>/ir, 
53  L.  J..  Adm.  63  ;  9  P.  D.  84  ;  50  L.  T.  512  :  32 
W.  R.  755  ;  5  Asp.  M.  C.  218. 

Motion  for  Judgment.] — As  under  Ord. 

XIII.  r.  12,  default  actions  in  rem  are  to  proceed 
as  if  the  defendant  had  appeared,  Ord.  XXVII. 
r.  11,  as  to  settling  down  an  action  on  motion  for 
judgment  where  the  defendant  makes  default 
in  pleading,  applies  to  such  actions,  and  judg- 
ment therein  is  to  be  obtained  under  the  pro- 
visions of  that  rule.  TJie  Spero  Mrpeeto,  49 
L.  T.  749  ;  32  W.  R.  524  ;  5  Asp.  M.  C.  197. 

Whei'e  in  afi  action  in  rem  for  collision  the 
defendant  makes  default,  the  plaintiff  should  on 
moving  for  judgment,  support  his  claim  by  affi- 
tlavit.'  Ih. 

Statement  of  Claim.] — Where  the  plaintiff  in 
a  default  action  in  rem  for  necessaries  had 
complied  with  all  the  formalities  entitling  him 
to  judgment  save  service  of  a  statement  of 
claim,  but  it  appeared  that  the  writ,  though 
not  s])ecially  indorsed,  contained  particulars  of 
the  claim  the  court  gave  judgment  for  the 
plaintiff.  The  JIulda.  .58  L.  t.  29  ;  6  Asp.  M.  C. 
244. 

Writ  served  but  Warrant  not  served — Judg- 
ment.] —  Judgment  bj^  default  given  in  an 
action  in  rem  against  a  ship,  after  service  of 
the  writ  within  the  jurisdiction,  where  after- 
wards and  before  service  of  the  warrant  to 
arrest  she  was  taken  out  of  the  jurisdiction.  The 
Xautili.  64  L.  J.,  Adm.  61  :  [1895]  P.  121  ;  11  R. 
716  ;  72  L.  T.  21  ;  43  W.  R.  703  ;  7  Asp.  M.  C. 
591. 

Wages  —  Foreign  Consul.]  • — A  foreign  ship 
was  sold  in  a  default  action  and  the  pro- 
ceeds were  in  the  registry.  Upon  an  application 
by  the  master  and  crew  for  their  wages,  an  order 
was  made  for  payment  out  of  the  sum  due  to  the 
solicitor  for  the  applicants  upon  his  undertaking 
to  pay  the  foreign  consvrl,  who  had  advanced 
money  to  the  crew  for  their  expenses,  waiving 
the  prelimiruirv  steps  in  a  default  action.  The 
Juliana,  35  L.  T.  410  ;  3  Asp.  M.  C.  264. 
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Order  for  Sale  of  Ship  and  Cargo — Discovery 

of  Owners— Ship,]— Arrest  on  the  5tli  ;  appli- 
cation for  .sale  of  ship  and  caryo  on  the  7th 
refused,  there  bein.i,'-  no  affidavit  that  the  owners 
could  not  be  found.     T/ie  Bc.sxij,  4  W.  II.  1)2. 

Assessment  of  Damages  —  Lord  Camphell's 
Act.] — An  action  for  damatics  under  Loi'd  Canip- 
IjcU's  act  was  connnencetl  in  the  adniiraltj- 
division,  and  no  aijplication  was  made  to 
transfer  the  cause  to  anj'  other  division  : — Held, 
that  upon  default  in  pleading  by  the  defendants 
the  plaintiffs  were  entitled,  under  Ord.  XXVII. 
r.  4,  to  enter  interlocutory  judgment  and  to 
have  the  <lamages  assessed  and  apportioned  by  a 
jury.  The  Orwell.  Tu  L.  J.,  Adm.  01  ;  13  P.  D. 
•SO  :  59  L.  T.  312  :  3G  W.  11.  703  ;  (J  Asp.  M.  C. 
30!». 

Notice  of  Action  required  in  some  Cases.] — 
See  The  Lomjford,  col.  lOO."). 

Nature  of  Action  in  rem.]  —  .See  SmltJi  v. 
Tillu,  1  Keb.  708.  supra,  col.  i)(U. 

Salvage  Suit.]— See  Thr  Anna  Ildrmi.  ante, 
col.  'JSIi. 


i.  Stay  and  Transfer. 

Two  Proceedings  for  Same  Matter — Estoppel.] 
— To  an  action  for  an  injur3-  to  a  vessel  b^'  a  col- 
lision in  the  Thames,  the  defendant  pleaded  that 
the  merits  in  respect  of  the  demand  by  the  action 
sought  to  be  enforced,  had  been  tried  and  deter- 
mined, and  proceedings,  to  which  the  plaintiff 
and  the  defendant  were  parties,  had  been  had  in 
the  admiialty  court,  and  that  the  merits  upon 
which  the  plaintiff  sought  to  recover  were  thereby 
tried,  an<l  after  due  ])rocecdings  had  and  taken 
in  tliat  court,  and  in  due  form  of  law,  determined 
by  that  court  in  favour  of  the  defendant,  and  it 
was  held  and  adjudgdl  by  the  court  that  the 
collision  occurred  through  the  negligence  of  the 
plaintiff  and  not  through  the  negligence  of  the 
defendant  : — Held,  that  the  plea  was  no  answer, 
iiia-niuch  as  it  did  not  shew  ui)on  the  face  of  it 
that  the  admiralty  court  hail  jurisdiction  over 
the  matter,  l/arrix  v.  Wi/li.s'.  15  (!.  ]}  710  • 
3  C.  L.  R.  cm  :  24  J..  J..  C.  P.  {)3 ;  3  W.  K.  238. ' 

A.  biought  an  action  for  freight.  After  action, 
the  assignees  of  the  freight  to  whom  it  had  been 
a.ssigned  on  a  bottomry  bond  for  necessary  rcpaii's 
wliilc  the  ship  was  in  a  foreign  port,  commenced 
liroccethngs  against  tlie  defendant  in  the  a<lmi- 
rally  cf)urt.  'I'hat  court  issued  a  monilion  to  the 
<lefcndant  to  pay  tlie  freight  into  court.  He  did 
80,  and  then  pleaded  to  tlie  action  liie  i)roceedings 
in  the  admiralty  court  and  the  payment  of  the 
freight  into  court  :— Held,  that  the  plea  was  a 
gooci  answer.  JHr/re  v.  J'uffs.  .*,  II  L  Cas  383- 
24  L.  .J.,  E.\.  22.5;  3  W.  I[.  571. 

Action  In  rem  and  Action  In  personam.  ] 

—A  suit  having  Ijcen  brought  in  rem,  in  which 
the  jiroeecds  of  the  res  are  insuHicient  to  satisfy 
tlie  claim,  a  .separate  suit  in  personam  may  be 
brought  to  recover  the  leniaiiidei-.  'J'/ir  Pet,  20 
L.  T.  m\  ;  17  \V.  It.  K!)!l. 

Arbitration.] — .\  claim  fur  personal  in  jury 

done  by  a  ship  was  referred  to  aridtration,  with 
a  condition  reserving  the  clainiaiifs  rights  and 
remedies  in  case  the  award  slumld  not  Ijc  per- 
fiirmed.  The  arbitrator  awarded  a  sum  of  money 
which    had    not   been    paid  : — Held,    that    the 
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claimant  had  not  barred  himself  of  his  right  to 
sue  in  the  admiralty  court.  The  Si/lph,  37 
L.  J.,  Adm.  14  :  L.  li.  2  A.  &  E.  24  ;  17  L.  T.  51'.t. 

Award  of  Commissioners  of  Salvage.] — 

Salvage  services  had  been  rendered  to  a  vessel 
by  several  sets  of  salvors  off  Ramsgate.  The 
owners  of  the  ves.sel  summoned  a  meeting  of  the 
commissioners  of  salvage  for  the  Cinque  Ports, 
to  adjudicate  on  the  matter.  No  notice  of  the 
intended  meeting  was  given  to  any  of  the  salvors, 
and  it  was  proved  that  it  was  not  usual  to  give 
any  such  notice.  At  the  meeting  of  the  com- 
missioners one  set  of  salvors  was  unrepresented, 
but  it  was  proved  that  they  were  aware  of  ths 
meeting,  and  were  at  hand.  The  commissioners 
made  an  award  upon  the  whole  matter.  The 
salvors  so  unrepresented  refused  to  accept  their 
share  of  the  money  awarded,  and  brought  their 
action  in  the  admiralty  court : — Held,  "that  the 
award  was  no  bar  to  the  action,  the  plaintiffs 
not  having  been  parties  to  the  first  decision. 
The  JSlifie,  Swabey,  436. 

Collision— Lis  Alibi  Pendens.] — A  col- 
lision occurred  on  the  high  seas  between  the  "C." 
and  the  "  J.,"'  two  foreign  veseels.  The  "  C."  was 
arrested  in  Holland  in  an  action  brought  by  the 
owners  of  the  "J."  and  her  cargo,  but  was 
released  with  the  consent  of  the  agent  of  the 
"J."  on  the  guarantee  of  a  firm  of  underwriters 
interested  .in  the  "  C."  to  answer  judgment  in 
the  action.  Cross  proceedings  were  instituted  in 
the  Dutch  court  by  the  owners  of  the  "  C."  and 
the  '•  J."  An  action  was  subsequently  com- 
menced in  this  country  against  the  owners  of  the 
"  C."  by  the  owners  of  the  •'  J."  and  her  cargo, 
and  the  "  C."  was  arrested  in  icspect  of  the  same 
collision.  The  plaintiff's  expressed  their  willing- 
ness to  abandon  the  action  in  Holland  :—Hekl 
(dissentiente  Brett,  M.R.),  that  the  iiroceedings 
in  this  country  must  be  stayed  and  the  ship 
released.  'J'/te  Chrintian.shorq,  54  L.  J.,  Adm.  84  • 
10  P.  D.  144  ;  53  L.  T.  (112  ;'  5  Asp.  M.  C.  4i)l— 
C.  A. 

In  an  action  of  damage  in  iiersonam  l>y  tlie 
owners  of  the  ship  "  G.,"  against  the  owners  of 
the  ship  "  P.,"  it  aiipeared  that  a  cause  of  damage 
in  rem  relating  to  the  same  collision  had.  prior  "to 
the  proceedings  in  this  court,  been  instituted  by 
the  owners  of  the  "P."  against  the  "  G."  in  a 
vice-admii'alty  court  abroad,  and  was  then 
liending.  'J'he  court,  on  the  application  of  the 
owners  of  the  ship  ■•  P.,"'  stayed  tlie  proceedings 
in  tliis  court  until  after  the  hearing  of  the  cau.se 
in  the  vice-ailmiralty  court  abroad.  Tlie  Penh  mm  i\ 
52  L.  .1.,  Aihii.  3o':  s  I'.  I).  32:  4.S  L.  T.  7;m;  : 
31  W.  K.  (KJi) :  5  \^\^.  ,M.  ( '.  S'.i. 

Guarantee  given  Abroad — Arrest  of  Ship 

in  United  Kingdom. ^—'I'lie  I'aci  tliat  the  del'cn- 
danls  have  given  a  guarantee  abroad  to  put  in 
bail  to  answer  the  judgment  of  a  foreign  court 
ill  a  case  of  collision  is  not  a  ground  for  ordei'ing 
the  I'clca.se  of  their  ship  fimn  an  arrest  in  an 
Jiction  commenced  in  tliis  country,  whei'e  no 
legal  jn'oceedings  have  been  instituted  in  the 
foreign  court.  Thr  ('hri.tt'Ktnxhoni  (sujjra), 
distinguished.  Tlie  Mannhrini,  GIJ  L.  .1.,  Adin.  6  ; 
[1S'.)7J   p.  13  :   75   L.  T.  42  J  ;  8  A.sp.  M.  C.  210. 

Suits  in  Ireland  and  England.] — When 

a  plaintiff  in  a  cause  of  damage  has  commenced 
two  actions;  one,  first  in  order  of  date,  in  the 
court  of    admiralty  of    Ireland,  and   a  second 
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in  the  hiuh  court  of  justico  in  Enjiland.  lie  will 
not  be  allowed  to  jnoeeed  with  the  latter  until 
he  has  abandoned  proceedintjs  in  the  former.  It 
is  not  sufficient  that  he  is  desirous  of  abandoning 
pr(K'eedin,us  in  the  fonner,  and  that  he  is  not 
allowed  to  do  so  by  the  Iiish  court  ;  such  refusal 
should  be  corrected  by  appeal.  The  Cattarina 
Chia::rn'(\  45  L.  J..  Adm.  105  ;  1  P.  D.  268  : 
M  L.  T.  58S  :  3  Asp.  M.  C.  130. 

Foreign   Ships — One  Sunk— Actions   In 

rem  and  In  personam.] — When  a  collision  has 
occurred  between  two  vessels,  each  belonging  to 
foreign  owners  not  resident  within  the  jurisdic- 
tion of  the  court,  and  one  of  the  vessels  has  been 
arrested  in  a  cause  of  damage  in  rem,  but  the 
other  has,  in  consequence  of  the  collision,  become 
a  total  wreck  and  cannot  be  arrested,  the  court 
may,  on  a  cause  in  personam  being  properly 
instituted  on  behalf  of  the  owners  of  the  vessel 
arrested  against  the  owners  of  the  vessel  which 
cannot  be  arrested,  stay  the  proceedings  in  the 
principal  cause  in  rem  until  security  is  given  to 
answer  jud'.nnent  in  the  cross  cause  in  personam.  ; 
The  Charh'irh,  42  L.  J.,  Adm.  70  :  L.  R.  4  A.  &  E. 
120  ;  29  L.  T.  404  ;  22  W.  R.  (53  ;  2  Asp.  M.  C. 
121.  I 

Judgment  in  Vice-Admiralty  Court.] —  i 

A  judgment  in  a  colonial  vice-admiralty  court 
is  no  bar  to  an  action  in  a  common  law  court  in 
this  country.  Sm'ith  v.  Nichull><,  5  Bing.  (N.C.) 
208  ;  7  Scott,  147  :  7  D.  R.  C.  282  ;  8  L.  J.. 
C.  P.  92. 

Collision  —  Actions   by   Shipowner   and 

Cargo  Owner — Limitation  of  Liability.] — Where 
o\^^lel■s  of  cargo  have  recovered  judgment  in  a 
collision  action  brought  by  them,  and  the  owners 
of  the  ship  carrying  the  cargo  subsequently 
bring  an  action  against  the  same  ship  to  recover 
damages  in  resjiect  of  the  same  collision,  antl  the 
damages  in  both  actions  would  exceed  the  value 
of  the  defendant's  ship  at  8L  per  ton,  and  the 
damage  in  the  cargo  action  alone  would  not 
e.N;ceed  that  amount,  the  court  will  not  stay 
proceedings  in  the  cargo's  action  until  after 
judgment"  in  the  ship's  action,  on  the  ground 
that  without  such  stay  the  defendants  have  to 
institute  a  limitation  of  liability  action,  which 
would  be  unnecessary  if  the  defendants  obtained 
judgment  in  the  ship's  action.  'The  Alne  Holme, 
47  L.  T.  309  :  4  Asp.  M.  C.  593. 

And  see  further,  as  to  stay  and  transfer 
in  collision  actions,  XX.  Collision,  ante, 
cols.  841,  853. 

-Sec  The  Annot  L'jle, 


Stay  Pending  Appeal.] 

post,  col.  Kill. 

Damage  to  Cargo  —  Staying  Common  Law 
Actions.] — In  an  action  for  loss  of  goods  shipped 
on  board  a  vessel,  the  court  refused  to  stay 
proceedings  on  the  ground  that  the  court  of 
admiralty'had  made  an  order,  in  a  suit  for  deter- 
mining the  liability  of  the  shipowners,  declaring 
that  they  were  entitled  to  limited  liability,  and 
ordering  that  all  actions  or  suits  pending  in  other 
courts  in  relation  to  the  subject-matter  of  such 
suits  should  be  stopped.  Jlillmi-n  v.  L.  S'  S.  W. 
R,j..  40  L.  J.,  Ex.  1  :  L.  R.  6  Ex.  4  ;  23  L.  T.  418  : 
19  W.  R.  105. 


the  action  in  the  inferior  court  will  be  placed 
in  the  position  of  plaintiffs  iii  the  consolidated 
actions,  if  they  began  the  action  in  the  inferior 
court  before  the  cross  action  in  the  high  court. 
The  ^'erer  Be.yxiir,  53  L.  J.,  Adm.  30  :  9  P.  D. 
34  ;  50  L.  T.  369  ;  32  W.  R.  599  ;  5  Asp.  M.  C. 

211.  S.  P.,  TheBjorn,  9  P.  D.  36,  n.;  5  Asp.  M.C. 

212.  n.  ;  and  The  Cosiitojjolitan,  9  P.  D.  35,  n.  : 
5  Asp.  M.  0.  212,  n. 

Subject  of  Action — Jury.] — Although  an  action 
in  which  the  sole  question  is  a  question  of  salvage 
may,  under  Ord.  LXIX.  r.  3,  be  properly  trans- 
ferred to  the  admiralty  division,  such  a  transfer 
should  not  be  ordered  where  there  are  other 
questions  in  the  action  capable  of  being  tried  by 
a  jury.  Ocean  Sfeam.shij)  Co.  v.  Anderson,  33 
W.  R.  536— C.  A.  And  see  -S'.  C.  in  H.  L.  ante, 
col.  992. 

Transfer   from   County   Court — Pleadings.]  — 

Where  a  case  is  transfen-ed  to  the  admiralty 
division  of  the  high  court  under  s.  8  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
pleadings  must  be  delivered  as  in  actions 
originallv  commenced  in  the  high  court.  The 
Carishrooh,  59  L.  J.,  Adm.  37  ;  15  P.  D.  98  ;  62 
L.  T.  843  :  38  W.  R.  543  ;  6  Asp.  M.  C.  507. 

Damage  to  Cargo — Transfer  to  Queen's  Bench 
Division.] — An  action  for  damage  to  cargo  on 
board  a  British  ship  whose  owners  resided  in 
England  was  instituted  in  the  admiralty  division. 
Upon  an  application  to  transfer  it  to  the  queen's 
bench  division  an  order  for  transfer  was  made 
ujion  the  ground  that  it  had  been  wrongly 
'  brought  in  admiralty  :  birt  not  on  the  ground 
suggested  that  it  could  not  be  tried  there  by  a 
jury.    The  Seaham,  40  L.  T.  38  ;  4  Asp.  M.  C.  58. 

Witness  Abroad.] — It  was  a  common  case  in 
the  admiralty  court  to  delay  a  cause  till  a 
material  witness  who  was  absent  beyond  sea  came 
home — per  Sir  George  Lee.  Murtln  y.Rohlnson. 
2  Lee,  397. 

j.  Preliminary  Act. 

Amendment.]— The  defendants  in  a  cause  of 
damage  applied  to  the  court  when  the  cause 
was  called  on  for  hearing,  and  before  any  evi- 
dence had  been  taken,  for  leave  to  amend  a 
statement  in  their  preliminary  act,  and  to  make 
a  similar  amendment  in  the  answer.  The  court 
allowed  the  amendment  to  be  made  in  the 
answer,  but  refused  to  allow  any  amendment  to 
be  made  in  the  preliminary  act.  The  Franldand^ 
41  L.  J.,  Adm.  3  ;  L.  R.  3  A.  &  E.  511  ;  25  L.  T. 
889  :  20  W.  R.  592  :  1  Asp.  M.  C.  207,  489. 

The  court  will  refuse  to  allow  a  mistake  in  a 
preliminary  act  to  be  amended,  even  though  the 
application  for  an  amendment  be  made  befoni- 
the  hearing  of  the  suit,  and  be  supported  by 
affidavit.  The  Mh-iinda,  51  I^.  J.,  Adm.  56  :  7 
P.  D.  185  ;  47  L.  T.  447  ;  3n  W.  R.  615  ;  4  Asp. 
M.  C.  59.5. 

An  application  to  amend  a  mistake  in  a 
preliminary  act  must  be  made  immediately 
upon  discovery,  and  must  be  supported  by 
affidavit.  The  Vorti/jern,  Swabey,  518  ;  1  !>.  T. 
307. 


Transfer  from  Inferior  Court— Consolidation—       When   Necessary— "  Actions  for  Damage  by 

Plaintiff. '—When  an  aci ion  is  transferred  from  I  Collision  between  Vessels."]— An  action  was 
an  inferior  court  and  consolidated  with  a  cross  !  brought  by  the  owner  of  a  barge  and  her  cargo- 
action  begun  in  the  high  court,  the  plaintiffs  in  i  against  the  owners  of  a  tug  for  negligence  in. 
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towing,  in  consequence  of  which,  as  the  plaintiff    the  particular  accidents  or  perils. 

alleged,    the    barge    came    into   collision   with    AdcUtirn,  43  L.  J..  Adm.  9. 

another  vessel,  anrl  was  lost  with  her  cargo  : —        In  a  cause  of  damage,  where  the  evidence  is 

Held,  that  the  action  was  not  one  "  for  damage    taken  before  an  examiner,  the  rule  applies,  that 

by  collision  between  vessels "'  within  the  meaning  ,  if  it  is  intended  to  rely  upon  a  defence  of  inevit- 

of  Ord.  XIX.  r.  28,  and  that  the  parties  were  not ;  able  accident,  such  defence  must   be  in  terms 

required  to  file  preliminary  acts  as  prescribed  by    distinctly  raised  on  the  i)leading.     The  E.  Z.,  33 

the  rule.     Armdi-onq  v.   Gaselee,  .5S  L.  J.,  Q.  B.    L.  J.,  Adm.  200  ;   10  L   T    790 

149  ;  22  Q.  B.  D.  2.50  ;  .59  L.  T.  891  ;  37  W.  E. 

462  :  6  Asp.  M.  C.  3.53.  Since  Eules  of  Supreme  Court,  1883.]— A 

The  principle  of  filing  a  preliminary  act,  statement  of  claim  in  a  salvu'j-e  action  was  drawn 
under  Ord.  XIX.  r.  28,  applies  to  every  division  in  the  Form  No.  6  of  Appendix  C  to  the  Rules 
of  the  high  court,  and  is  not  confined  exclu- :  of  the  Supreme  Court,  1883  ;  on  motion  by  the 
sively  to  actions  in  the  admiralty  division.  The  ,  defendants  under  Ord.  XIX.  r.  7,  for  a  further 
plaintiff  had  a  quantity  of  goods  on  board  a  and  better  statement  of  claim  or  particulars  :— 
barge.  This  barge  was  sunk  by  a  vessel  belong-  Held,  that  the  plaintiffs  must  deliver  a  fuller 
ing  to  the  defendants,  and  the  plaintiff's  goods  statement  of  claim,  and  that  in  salvage  actions 
were  damaged.  Cross-actions  were  brought  by  a  fuller  form  than  that  given  in  Appendix  C, 
the  owners  of  the  barge  and  ves.sel  respectively  :  ,  Xo.  6,  should  generallv  be  followed.  The  I.'ii.l 
but  these  actions  were  dismissed,  as  both  parties  .53  L.  J..  Adm."l4  ;  8  P.  D.  227  :  49  L.  T.  444  :  32 
were  to  blame.  Afterwards  an  action  was  W.  R.  171  ;  5  Asp.  M.  C.  155. 
brought  in  the  queen's  bench  division   by  the  i 

plaintiff,  the  owner  of  the   goods,  against  the       Admissions  in.]— Where  the  answer  does 

owners  of  the  vessel  for  the  damage  to  his  goods,  not  denv  the  truth  of  the  i^recedins?  allegation, 
The  defendants  required  the  i)laintiff  to  file  a  but  draws  a  conclusion  from  it.  it  must  be  taken 
preliminary  act  under  Ord.  XIX.  r.  28  :— Held,  ,  to  ailmit  the  truth  of  the  allegation.  The  Peer- 
that  the  damage  sued  for  was  ■•  damage  by  colli-  /^s-.v,  Lush.  103  :  13  Moore,  P.  C.  484  :  30  L.  J., 
sion     within  the  meaning  of  the  rule,  and  that    Adm.  89  ;  3  L.  T.  125. 

the  pLaintiff  must  file  a  preliminary  act.     Secre-  j      Admission  by  pleading  extends  to  matters  of 
tavij  of  State  for  India  v.  Hewitt,  60  L.  T.  334  ; !  fact,  but  not  of  law.     Ih. 
6  Asp.  M.  C.  3S4.  i 

In  an  action  by  owners  of  cargo  on  board  a 
ship  that  had  been  in  collision  against  the  other 


Counter-claim.]— Under   the  Judicature   Act 
an<l  rules,  the  defendant,  where  he  admits  his 


ship  :— Held,  that  Ord.  XXIX.  r.  :30,  as  to  filing  liability  for  the  damatje  done  by  a  collision,  but 
preliminary  acts,  did  not  apply.  The  John  Boijne,  claims  to  have  his  liability  limited  to  %l.  or  15^. 
36  L.  r.  29  ;  2.>  A\  .  R.  75(5 ;  3  Asp.  M.  C.  341.        |  per  ton  of  his  vessel  under  the  Merchant  Ship- 


per LOU  or  nis  vessel  uncier  tne  iuercnant  »nip- 

p  „r     •  .         11.    I  ping  Act,  1862  (25  &  26  Vict.  c.  63),  s.  54,  can  so 

bP  n,  Pn..l   -n        ^    -^'^'''^''^^■^l .  ^cts  Ordered  to  !  ^,^^i»^  by  counter-claim  instead  of  by  ins  ituting 

t^ff'?L^tl«.     .ft    ^Pon  examination  of  plain-  '  ^        ^^  ^^i^  j^^.  n.nitation  of  liability.     The 

tl.?«._^itnesses.  after  petition  and  answer  filed.    ^,;„;/^,,^  ^5  l.  J.,  Adm.  108  ;  35  L.  T.  36  f  3  Asp. 

M.  C.  225. 

Application  to  amend  statement  of  defence  by 
adding  counter-claim   at    trial,   refused.       The 
Leon,  50  L.  J.,  Adm.  59  ;  6  P.  D.  148  ;  44  L.  T. 
Form  of  Pleadings.^- Pleadings  should  be  so    613  ;  29  W.  R.  916  :  4  Asp.  M.  C.  414. 
framed  as  to  assist  not  only  the  party  in   his 


When  Opened.  ]- 


The  Two  Friends.  Lush.  552. 


k.  Pleading-s. 


statements  of  the  case,  but  also  the  court  in 
investigating  the  truth  between  the  litigants  ; 
the  defendant  in  a  collision  cause  cannot  rely  on 
a  simple  negative,  but  must  state  the  circum- 
stances of  the  collision.  The  Why  Xot,  38  L.  J.. 
Adm.  26  ;  L.  R.  2  A.  ic  E.  265  ;  \>i  L.  T.  861.        ' 

In  a  suit  for  damage  to  cargo,  the   jjctition 
ought  in  general  to  state,  so  far  as  is  practicable,  i 
the  cau.se  to  which  the  plaintiff  attributes  the 
loss  or  damage.     The  llelem\  Br.  &  Lush.  41.5  ;  4 
Moore,  P.  C.  (N.s.)  70  ;  3.5  L.  J.,  P.  C.  63  ;  L.  R.  | 
1  P.  C.  231  :   12  Jur.  (N.s.)  675  ;  14  L.  T.  875  ;  1 
15  W.  R.  202.  I 


Default  of  Pleading.]— Ord.  XXIX.  r.  2,  does 
not  apply  to  proceedings  in  an  admiralty  action 
in  rem  where  no  statement  of  defence  has  been 
delivered.  In  such  a  ca.se,  the  i)ractice  prevailing 
in  the  high  court  of  admiralty  immediately 
Ijefore  the  coming  into  operation  of  the  Judi- 
cature Acts  must  be  followed.  The  Sfnetorid, 
2  P.  D.  3  ;  35  I,.  T.  431  :  25  W.  R.  (;2.  S.  P., 
The  Poh/medr.  I  I'.  D.  121  ;  34  f..  T.  367;  24 
W.  R.  256. 


-W'licii   tlic  coui't 


Amendment — Time, 
a  pleading  to  be  ami'iidcd,  wit  iiout  naming  a  time 

I  he  rule  that  a  party  .seeking  redress  for  an  j  witliin  which  the  amciidtneiit  is  to  Ijc  made,  and 
injury  can  only  recover  secundum  allegata  et  thfie  is  unnecessary  delay  in  making  the  amend- 
probata,  api)lies  only  to  cases  wiicre  the  aver- ;  ment,  the  i)roper  cour.se  is  for  the  other  parly  to 
ments  alleged  in  the  })lea<lings  are  material  to  "  • 

the  is.sue  raised.  The  Alire  find  The  Itoxifa. 
5  Moore,  P.  C.  (N..s.)3(»0;  38  L.  J.,  Adm.  20; 
L.  R.  2  P.  C.  214;  19  L.T.  7.53. 

The  pleadings  should  be  .so  framed  as,  if  neces- 
,saiy.  to  enable  an  examiner  to  elicit  in  evidence 
all  the  facts  of  the  ca.^e.  The  Cliivn  Thomexen, 
32  L.  J.,  Adm.  106  ;  9  Jur.  (n.s.)  3K8  ;  8  L.  T. 
121  ;   11  W.  R.  538. 

In  answer  to  a  suit  for  damage  to  cargo,  it  is 
not  sufficient  to  allege  that  the  damage  was 
caused  by  accidents  and   perils   by  the  bill  of 


.■il)ply  to  the  court  for  a  peremptoiv  order.      The 
Jiuff/n,  11  W.  R.  41. 

Wliere  a  long  delay  had  taken  iilacc  through 
misappi'diension  or  neglect  in  amending  a  repli- 
cation in  accordance  with  the  direction  of  the 
<;ourt,  but  no  aiijilication  had  been  made  for 
a  peremptory  order  s[)ecifying  a  time  within 
which  the  amendment  was  to  be  made,  the 
court  refused  to  strike  out  the  amended  replica- 
tion.    Ih. 


lading  excepted 
VOL.    XIII 


Rejoinder.] — In  a  rejoinder  the  matter  pleaded 
The  defendant  must  specify    must   be  in  answer  to  the  plea  of  the  adverse 
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party  :  new  mat  tor  not  allowed.      'J'/ic  Aiirarn. 
1  \V!  Kob.  ;V2-2. 

Proof  secundum  allegata.] — Where  the  plaintiff 
alleged  that  the  collision  was  caused  by  the 
defendant  starboarding,  and  it  was  not  proved 
that  he  did  starboard,  the  suit  was  dismissed. 
The  A>in,  Lush.  r,r> ;  13  Moore,  P.  C.  (N.S.)  198 ; 
3  L.  T.  128  :  8  W.  K.  .567. 

Statute  of  Limitations.] — The  Statute  of  Limi- 
tations must  be  pleaded  and  sentence  given 
accordingly  in  admiralty.  Bavkclcy  v.  Mirrire, 
Hardr.  .-iUL'. 

Amendment  — Withdrawing  Plea.]  —  Leave 
given  under  special  circumstances  to  withdraw 
answer  and  plead  de  novo.  TJie  Castirjlionr 
and  Canjo.  20  L.  T.  180  (Irish). 


1.  Particulars. 

Rules  same  as  in  Queen's  Bench  Division — 
Damage  to  Cargo.] — The  rule  as  to  giving  the 
opposite  party  particulars  of  any  general  allega- 
tion in  pleadings  ought  to  be  the  same  in  the 
admiralty  as  in  the  queen's  bench  division. 
Where,  therefore,  in  an  action  in  the  admiralty 
division  by  cargo  owners  against  shipowners  for 
delivery  of  cargo  in  a  damaged  condition,  the 
statement  of  claim  alleged  that  the  damage  was 
not  occasioned  by  any  of  the  excepted  perils 
mentioned  in  the  bill  of  lading  under  which  the 
cargo  had  been  shipped,  but  was  occasioned  by 
the  defective  condition  of  the  vessel,  or  by  the 
negligence  or  breach  of  duty  of  the  defendants 
or  their  servants,  it  was  held  that  the  defendants 
were  entitled  to  particulars  of  the  defects  render- 
ing the  vessel  not  fit  to  carry  the  cargo.  Thr 
Rorij,  51  L.  J.,  Adm.  73  :  7  P.  D.  117  ;  46  L.  T. 
7.-)7  ;  -1  Asp.  M.  C.  .-)37— C.  A. 

Collision.] — When  a  ship  was  totally  lost  in  a 
collision,  the  court,  contrary  to  the  practice  of 
the  court,  made  an  order,  in  an  action  by  the 
shipowners  against  the  vessel  doing  the  damage, 
for  particulars  of  the  plaintiff's  claim  to  be 
delivered  to  the  defendants.  The  A"^.  P.  NcU.scn. 
M  L.  T.  .588  ;  24  W.  R.  324  ;  3  Asp.  M.  C.  169. 

Damage  to  Cargo.] — In  an  action  for  damage 
to  cargo,  the  plaintiffs  are  not  bound  to  set  out 
the  particular  acts  or  character  of  the  negligence 
which  caused  the  damage.  Tlte  Freedom,  38 
L.  J.,  Adm.  25  :  L.  R.  2  A.  &  E.  34G  ;  20  L.  T. 
220,  1018  ;  18  W.  R.  48. 

In  action  for  damage  to  cargo,  particulars  of 
damage  ordered  to  be  delivered  by  the  plaintiff, 
in  order  to  enable  the  tlefendant  to  pay  into 
court  the  amount  for  which  he  admitted  liability. 
The  Wetterhorn,  34  L.  T.  587  :  24  W.  R.  323  ;  3 
Asp.  M.  C.  168. 

Action  by  Passenger  against  Shipowner.] — In 

an  action  by  a  passenger  against  a  shipowner  for 
damages  by  reason  of  the  improper  condition  of 
the  shij)  and  negligent  navigation,  an  api)licatiun 
for  particulars  of  negligence  refused.  Geov(jv  v. 
WattH,  30  L.  T.  60  ;  2  Asp.  M.  C.  243. 


m.  Inspection  and.  Discovery. 

Depositions  made  before  Receiver  of  Wreck.] 

-Depositions  of  the  master  and  crew  of  a  British 


ship,  the  "  R.,"  in  regard  to  a  collision,  had  been 
taken  by  the  receiver  of  wreck,  and  the  board 
of  trade  refused  to  give  copies  of  .such  depositions 
to  the  owners  of  the  "  P."  in  an  action  arising  out 
of  the  collision  between  these  vessels.  Copies 
had  however  been  obtained  for  the  purpose  of 
the  action  by  the  solicitors  to  the  owners  of  the 
"  R.,"  whose  master  and  crew  had  made  the  deposi- 
tions. On  motion  by  the  owners  of  the  "  P."  for 
leave  to  inspect  and  take  copies  of  the  deposi- 
tions in  the  possession  of  the  solicitors  of  the 
owners  of  the  "  R. "  : — Held,  that  these  copies 
were  privileged.  The  Palermo,  53  L.  J.,  Adm. 
6  ;  9  P.  D.  6  ;  49  L.  T.  551  ;  32  W.  R.  403  ;  5 
Asp.  M.  C.  165— C.  A. 

Against  Foreign  Shipowners.] — In  an  action 
in  rem  against  a  foreign  ship  whose  owners  are 
resident  abroad,  the  court  will  make  an  order  for 
discovery  of  documents  against  such  owners,  but 
will  always  allow  a  reasonable  time  for  making 
the  affidavit  of  documents.  'Lite  Emma,  34  L.  T. 
742  ;  24  W.  R.  587  ;  3  Asp.  M.  C.  218. 

Form  of  Affidavit.] — To  obtain  discovery  of 
documents,  the  affidavit  in  support  of  the  appli- 
cation must  allege  some  one  particular  document 
to  be  in  the  possession  of  the  party  from  whom 
discovery  is  sought.  The  Cordelia,  28  L.  T.  776  ; 
2  Asp.  jVi.  C.  35. 

Costs  of  Motion.] — The  court,  where  a  motion 
is  made  for  leave  to  inspect  documents  without 
a  previous  application  to  the  person  in  possession, 
will  condemn  the  party  moving  in  costs  of  the 
motion.  The  J/emjjhis,  L.  R.  3  A.  &  E.  23  ;  21 
L.  T.  727  ;   18  W.  R.  74. 

Compromise  —  Actions  by  Cargo  Owner  and 
Shipowner.] — In  an  action  by  the  owner  of  cargo 
against  a  shipowner,  he  alleged  damage  in  con- 
sequence of  a  collision  with  another  ship,  caused 
by  the  defendant's  negligent  navigation.  A 
compromise  of  cross-suits  in  the  admiralty  court 
in  respect  of  the  collision  had  been  entered  into 
by  the  respective  owners  of  the  two  ships  : — 
Held,  that  the  plaintiff  had  a  right  to  inspect 
the  terms  of  this  compromise.  H^dchiiitfon  v. 
Glover,  45  L.  J.,  Q.  B.  120  :  1  Q.  B.  D.  138  ;  33 
L.  T.  605  ;  24  W.  R.  185.  Affirmed,  33  L.  T. 
834  ;  3  Asp.  M.  C.  120— C.  A. 

Court  will  examine  Documents.] — Upon  an 
application  for  inspection  of  documents,  the  court 
will  order  them  to  be  brought  into  the  registry, 
and  after  perusal  of  them  decide  whether  or  not 
the  application  should  be  granted.  The  Mac- 
qreqor  Laird,  36  L.  J.,  Adm.  10  ;  L.  R.  1  A.  k.  E. 
307  ;  15  W.  R.  262. 

Private  Documents.] — In  a  suit  for  damage  to 
cargo,  it  is  no  answer  to  a  claim  for  production 
of  letters  with  reference  to  the  shipment  of  the 
cargo  that  those  letters  disclose  the  private  secrets 
of  their  owners.  The  Don  Franetsco,  Lush.  468  ; 
31  L.  J.,  Adm.  205 ;  5  L.  T.  466.  See  also  Cases, 
cols.  998,  1317. 

Damage  to  Cargo — Documents  shewing  Unsea- 
worthiness.]— In  an  action  for  damage  to  cargo 
through  the  ship's  unseaworthiness,  copies  of 
surveys,  average  statement,  shipwright's  bill  for 
repairs  and  captain's  protest,  ordered  to  be  pro- 
duced for  inspection  by  the  plaintiff.  Daniel  v. 
Bond,  17  C.  B.  (N.S.)  716. 
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Possession  Suit — Ship  Papers.]— In  a  suit  of 
possession  the  court  of  admiralty  had  power  to 
compel  production  of  the  sliip's  papers  ;  but  it 
would  not  order  production  exceiit  in  such  a 
cause,  or  on  an  ex  parte  affidavit.  The  Liu^ifa/ia. 
1  W.  Rob.  11)6. 

False  Representations  as  to  Ship — Passenger 
induced  to  take  Passage.] — In  an  action  for 
makintr  false  representatioQS  respecting  a  ship 
whereby  the  plaintiff  was  induced  to  take  a 
passage  in  her,  and  was  afterwards  obliged  (with 
other  passengers)  to  leave  her,  inspection  was 
refused  of  letteis  written  by  other  passengers  to 
the  defendants  :  also  of  letters  of  the  captain  to 
the  defendants,  written  after  the  plaintiff  left  the 
ship,  touching  the  plaintiff  leaving  the  ship  ;  also 
of  letters  to  the  defendants,  who  were  agents  for 
the  ship,  from  the  owner  written  after  the  plain- 
tiff left  her.  Iiichnrd.s  v.  GeUatlci.  L.  E.  7  C.  P. 
127  :  ifi  L.  T.  42.5  ;   1  Asp.  M.  t'.  277. 

Inspection    of    Ship   by   Trinity   Masters.] — 

Before  the  hearing  of  an  action  an  application 
was  made  under  24  Vict.  c.  10,  s.  18.  by  the 
plaintiffs,  that  two  Trinity  masters  should  inspect 
the  lights  of  the  defendants"  ship  : — Held,  that 
the  application  was  premature,  and  ought  to  be 
refused.  The  Y'lctov  Cuvaeerich^  54  L.  J.,  Adm. 
48  :  10  P.  D.  40  ;  52  L.  T.  632  ;  5  Asp.  M.  C. 
417. 

The  court  has  power  to  order  an  inspection  of 
a  vessel  Vjy  Trinity  masters,  and  will  direct  that 
they  be  attended  by  the  proctors,  and  a  viewer 
on  behalf  of  eacli  partv.  Thr  fr/'niiania,  37  L.  .J., 
Adm.  59  ;  19  L.  T.  20. 

An  inspection  to  ascertain  whether  the  lights 
carried  by  a  shij)  were  such  as  the  regulations 
require,  ought  to  be  made  at  night.  The 
■GeniKiii'ia.  21  L.  T.  44 — P.  C. 


n.  Interrogatories. 

Striking  Out,]  —  Interrogatories  relating  to 
the  circumstances  of  the  collision,  will  not  be 
struck  out  as  scandalous  or  unreasonable  or 
vexatious,  because  the  information  sought  to  be 
oVjtained  would  for  the  most  part  be  afforded  by 
the  jjreliminary  act.  The  Ildduarxhin',  49  L.  ■]., 
Adm.  48  ;  .••.  P.  D.  172  :  43  L.  T.  319  ;  29  W.  R. 
476  ;  4  Asp.  M.  C.  338. 

In  an  action  of  damage  by  collision,  interro- 
gatories which  seek  to  obtain  information  given 
in  the  preliminary  act  of  the  party  interrogated 
are  inadmissible,  and  will  be  struck  out  on  the 
application  of  the  pait  v  sought  to  Ijc  interrogated. 
The  Jiiohi.  34  L.  I .  I's.-,  :  24  \V.  R.  .524  ;  3  A.sp. 
M.  C.  125. 

The  jilaintitfs  applied  for  leave  to  deliver 
interrogatories  to  the  dcfeii<lant,  stating,  in 
an  affidavit  of  themselves  and  their  solicitor, 
tliat  the  deponents  V)elieved  that  they  would 
d(,-rive  mateiial  benefit  in  the  cause  fi-om  the 
discovery  which  they  sought,  and  that  there 
was  a  good  cause  of  action  upon  tlie  merits. 
'I"he  interiogatories  asked,  whether  any  and  what 
documents  relating  to  the  cause  were  in  posses- 
sion of  the  defendant.  The  defendant  opposed 
the  ai)iilicatiou  ujjon  the  ground  that  the  court 
ought  not  to  grant  leave  to  deliver  interrfiga- 
tories  for  the  discovery  of  documents  without  an 
affidavit  by  the  jilaintiffs  of  their  belief  that 
some  document,  to  the  juoduction  of  which  the 
])laintiffs  were  entitled,  was  in  the  {)Ossession  or 
power   of   the  defendant.     The  court  overruled 


the  objection,  and  granted  the  application.  The 
Minnchfiha,  L.  R.  3  A.  &  E.  148  ;  23  L.  T.  747  ; 
19  W.  R.  304. 

The  court  has  power  to  order  interrogatories 
to  be  administered  to  a  defendant  before  the 
plaintiff  has  filed  his  petition.  The  Murillo,  28 
L.  T.  374  :  1  Asp.  M.  C.  579. 

When  a  cause  of  collision  was  instituted  in 
personam  against  an  owner  of  a  ship,  and  he 
entered  an  appearance,  alleging  himself  to  be 
"  improperly  sued  as  one  of  the  owners  "  of  the 
ship,  the  court  allowed  interrogatories  to  be 
administered  by  the  plaintiff  to  him  for  the 
purpose  of  ascertaining  the  ownership  before  the 
petition  was  filed.     Ih. 

The  court  will  allow  interrogatories  to  be 
administered  rather  in  accordance  with  the  prac- 
tice of  the  courts  of  cpiity  than  of  common  law ; 
and  the  principle  by  which  the  court  will  be 
governed  is,  that  the  interrogatories  should  be 
such  as  tend  bona  fide  to  support  the  case  of  the 
party  seeking  to  administer  them,  an<l  to  favotir 
a  complete  inquiry  into  the  truth  of  the  issue 
which  the  court  has  to  decide.  The  Mary  or 
Alcmndru,  38  L.  J.,  Adm.  29  ;  L.  R.  2  A.  &  E. 
319  ;  18  L.  T.  891  ;  17  W.  R.  551. 

On  objection  by  a  defendant  to  interrogatories 
tendered  in  a  cause  of  })Ossession,  that  his  answers 
to  them  might  subject  him  to  ]>enalties  ttnder 
the  Foreign  Enlistment  Act : — Held,  that  the 
interrogatories  should  be  administered,  but  that 
if  the  defendant  stated  upon  his  oath  his  belief 
that  an  answer  to  any  particular  interrogatory 
would  subject  him  to  such  penalties,  he  should 
not  be  compelled  to  answer  it.     lb. 

In  an  action  against  a  shipowner  for  non- 
delivery an  interrogatory  as  to  whether  the 
cargo  was  insured  is  not  admissible.  BuleJioiv, 
Vauqhan  ^-  Co.  v.  Yuuiui,  42  L.  T.  690  ;  3  Asp. 
M.  C.  301. 

In  an  action  for  damage  to  cargo  the  defendants, 
shipowners,  refused  to  answer  interrogatories 
upon  tlie  ground  that  they  liad  no  personal 
knowledge  of  the  facts  inquired  about,  namely, 
the  details  of  the  navigation  of  the  ship  shortly 
before  her  loss  : — Held,  that  if  the  information  had 
been  supplied  to  them  in  the  ordinary  course  of 
business  by  their  agents  they  were  bound  to 
answer,  liolckuw.  Vanqhrni  ,<•  (\).  v.  Fisher,  52 
L.  J..  Q.  P.  12  ;  10  Q.  li.  D.  161  ;  47  L.  T.  724  ; 
31  W.  R.  235  ;  5  Asp.  M.  C.  20— C.  A.  Cf.  The 
Miidii'hdlid,  supra,  col.  998. 

o.  Assessors. 

Duties  of  Judge  and  Assessors.] — Tlie  duty  of 
Trinity  masters,  sitting  as  assessors,  is  to  assist 
the  judge  in  cpiestions  of  nautical  skill.  In  case 
of  a  (iitterence  of  opinion  between  the  judge  and 
the  assessors,  the  judge  is  not  at  liberty  to  act 
upon  any  inferences  which  they  may  draw  from 
the  eviiieiice,  except  they  accord  with  his  own. 
It  is  the  duty  of  the  judge  to  decide  the  case  on 
his  own  resi)onsibiIity.  The  Mufina  Churffi,  25 
L.  T.  512  ;  1  Asp.  M."C.  1.53— P.  C. 

The  judgment  is  that  of  the  judge,  and  he  may 
decide  in  accordance  with  the  advice  of  one  or 
more  of  the  assessors  or  not,  as  he  thinks  fit. 
Th>'  Philotaxr,  37  L.  T.  540 ;  3  Asp.  M.  C.  512  ; 
4  Asp.  M.  C.  321. 

Naut  ical  assessors  summoned  under  the  County 
Court  Admiralty  Jurisdiction  Act,  1.S6.S,  to  attend 
at  the  hearing  of  an  admiralty  action  tried  by  a 
county  court  judge,  are  present  merely  to  advise 
the  judge,  and  the  judge  ought  to  decide  the  case 
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in  accordaiie'c  with  his  own  opinion  as  to  the  law 
and  merits  of  the  case.  Tlie  Aid.  oO  L.  J.,  Adm. 
40  ;  «  v.  D.  84  ;  44  L.  T.  843  ;  29  W.  R.  CU  :  4 
Asp.  M.  C.  4H2. 

If  the  judge  who  trios  the  case  differs  from  his 
assessors,  he  is  bound  to  decide  in  accordance 
with  his  own  opinion.  The  licriil,  58  L.  J., 
A(hn.  7o  ;  S)  V.  U.  137  ;  .51  L.  T.  554  ;  33  W.  R. 
191  ;  5  Asp.  M.  C.  321— C.  A.  S.P.,  Tlie  Alfred, 
7  Not.  of  Cas.  354.   And  see  The  Fred,  infra. 

The  judge  decides  questions  of  fact  ;  function 
of  nautical  assessors  in  admiralty.  The  Javie.s 
Waff,  2  W.  Rob.  271. 

Evidence — Matters  of  Nautical  Skill — Trinity 
Masters.] — In  admii-alty  actions,  where  the  court 
is  assisted  by  nautical  assessors,  evidence  as  to 
matters  of  nautical  skill  and  knowledge  is  not 
admissible.  The  Assi/ria//.  <i3  L.  T.  91  :  6  Asp. 
M.  C.  525— C.  A.  S.  P.,  The  Kirby  Hall,  52 
L.  J..  Adm.  31  ;  8  P.  D.  75  ;  48  L.  T.  797  ;  31 
W.  R.  658  ;  5  Asp.  M.  C.  90.  The  Earl  Spencer. 
L.  R.  4  A.  &  E.  431  ;  33  L.  T.  235  ;  3  Asp.  M.  C. 
4— C.  A.  Affirming  32  L.  T.  370  :  23  W.  R. 
661.  The  Ann  and  Man/,  2  W.  Rob.  189.  The 
Ivo.  1  Spinks,  184.  The  Sir  Robert  Peel,  43 
L.  T.  364  ;  4  Asp.  M.  C.  321— C.  A.  The 
JVimrod,  14  Jur.  942. 

Where  in  a  damage  to  cargo  action  the  judge 
found  on  the  advice  of  his  assessors  that  all 
screw  alleys,  however  well  made,  may  emit 
smells  which  may  damage  sensitive  cargo  stowed 
in  the  vicinity,  the  court  of  appeal,  being  assisted 
by  assessors,  refused  to  allow  the  appellants,  the 
shipowners,  at  the  hearing  of  the  ajjpeal,  to  call 
evidence  to  shew  that  the  particular  screw  alley 
did  not  emit  a  smell,  on  the  ground  that  it  was  a 
question  of  nautical  skill.  The  Assyrian,  63 
L.  T.  91  :  6  Asp.  M.  C.  525. 

Assessors  Disagreeing.] — Semble,  that  where 
two  assessors  disagree,  the  court  can  call  in  a 
third,  and,  after  submitting  the  evidence  already 
given  to  him,  have  the  case  re-argued  before  the 
three  assessors.     The  Philofaxe,  supra,  col.  998. 

Engineer  Assessor.] — In  an  action  of  wages 
which  involved  questions  as  to  the  state  of 
machinery  of  a  steamship,  engineer  assessors 
were  summoned  to  assist  the  court.  The  Marina, 
50  L.  J.,  Adm.  33  ;  29  ^Y.  R.  oSO. 

Inspection    by    Trinity   Masters — Eeport.J — 

Where  Trinity  masters  are  desired  to  insjiect  and 
report  to  the  court,  their  report  may  include  all 
matters  in  their  opinion  aiiecting  the  merits  of 
the  case.  The  Marathon,  40  L.T.  163  ;  4  Asp. 
M.  C.  75. 

Admission  of  Flea — Attendance  of  Assessors.] 

— Application  for  attendance  of  Trinity  masters, 
upon  a  question  as  to  the  admissibility  of  a  plea, 
refused.     The  Yaryas,  15  Jur.  710. 

Advice  as  to  Entries  in  Log.] — Trinity  masters 
called  in  to  advise  as  to  the  effect  of  entries  in  the 
log-book  as  to  the  ship's  course  and  probable 
destination.     Tlte  Edward,  4  C.  Rob.  68. 

Appeal — Reasons  of  Nautical  Assessors.] — 
See  The  Banshee,  infra,  col.  1012. 

Advise  only  when  Requested.] — Trinity 
masters  advise  the  courc  when  rci-iuested,  and  no 
more.  The  Alfred.  7  Not.  of  Cas.  354  :  3  W. 
Rob.  232. 


Judgment  of  Assessors,  not  of  Judge — Power 
of  Divisional  Court  to  alter  Judgment.] — In  a 

collision  action  brought  in  the  county  court  the 
judge  formed  an  oi)inion  on  the  evidence  in 
favour  of  the  plaintiffs,  but  the  nautical  assessors 
took  the  view  that  the  plaintiffs'  vessel  was  to 
blame  for  a  wrong  mancKuvre.  The  judge  found 
himself  bound  to  give  judgment  in  accordance 
with  the  view  of  the  assessors,  expressing  at  the 
same  time  his  dissent  therefrom.  The  plaintiffs 
appealed  : — Held,  that,  on  these  facts,  the  court 
had  no  })ower  to  alter  the  decision  of  the  learned 
judge.  The  Fred,  T2  L.  T.  153  ;  7  Asp.  M.  C. 
550. 

p.  Evidence. 

Examination  of  "Witness  before  Examiner — 
Correction  of  Transcript — Application  to  take  ofE 
File — Costs.] — If,  after  tiling  in  the  admiralty 
registry  the  transcript  of  the  shorthand  notes 
of  the  evidence  of  a  witness  taken  before  an 
examiner,  a  mistake  is  discovered  to  have  been 
made  by  the  shorthand  writer  in  transcribing  his 
notes,  application  should  be  made  bj''  the  party 
grieved  to  the  court  for  an  order  directing  that 
the  transcript  be  taken  off  the  file  and  returned 
to  the  examiner  for  amendment,  and  the  costs 
thereby  incurred  will  be  costs  in  the  cause.  The 
Knutsford,  [1891]  P.  219;  64  L.T.  352  ;  39W.R. 
559  ;  7  Asp.  M.  C.  33. 

Evidence  in  Prior  Suit  when  Admitted.] — The 

court  cannot,  except  by  consent,  order  that 
evidence  in  one  suit  that  has  been  heard,  shall 
be  admitted  as  evidence  in  a  subsequent  suit. 
Two  suits  in  rem  by  the  owners  of  two  ships 
which  came  into  collision  were  instituted,  and 
judgment  had  been  given.  An  application  that 
the  evidence  in  those  suits  be  atbnitted  in  a  suit 
in  personam  by  the  owners  of  cargo  on  board  of 
one  of  the  ships  was  refused.  Tlte  Demetrius, 
41  L.  J.,  Adm.  69  :  L.  R.  3  A.  &  E.  523  ;  26  L.  T. 
324  ;  20  W.  R.  761  ;  1  Asp.  M.  C.  256. 

Admissions  in  Pleadings.] — When  the  defen- 
dant admits  all  the  facts  i)leaded  in  the  statement 
of  claim  in  a  salvage  action,  the  plaintiff  will 
not  be  allowed  to  call  evidence  except  by  per- 
mission of  the  court,  and  on  special  grounds. 
The  Ilardwich,  53  L.  J.,  Adm.  23  ;  9  P.  D.  32  ; 
50  L.  T.  128  ;  32  W.  R.  598  ;  5  Asp.  M.  C.  199. 

Letter  of  Captain  to  Owners.] — A  letter  written 
by  the  captain  of  a  ship  to  his  owners  is  admis- 
sible in  evidence  against  the  owners  ;  though  all 
the  statements  contained  in  the  letter  may  not 
be  evidence.  The  Sulwai/,  54  L.  J.,  Adm.  83  ;  10 
P.  D.  137  ;  53  L.  T.  680  ;'  34  W.  R.  232  ;  5  Asp. 
M.  C.  482. 

Engineer's  Log.] — In  an  action  of  damage  the 
engineer's  log  is  admissible  as  evidence  against 
the  shipowner  by  whom  the  engineer  is  employed. 
The  Earl  of  Dumfries,  54  L.  J.,  Adm.  7  :  10  P.  D. 
31  ;  51  L.'T.  906';  33  W.  R.  568  ;  5  Asp.  M.  C. 
342. 

Rejection  of  Evidence — New  Trial.] — See  The 

Sir  llobrrt  Peel,  post,  col.  1014. 

Reference — Cross-Examination  of  Deponent.] 
— Under  Ord.  XXXVII.  r.  2,  which  enables  the 
evidence  in  references  in  admiralty  actions  to  be 
given  by  affidavit,  it  is  in  the  discretion  of  the 
registrar  to  refuse  if  he  thinks  fit  to  give  weight 
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to  such  evidence  unless  and  until  the  deponent  I 
has  been  cross-examined  on  his  affidavit,  and  ] 
where  the  deponent  is  a  party  to  the  action,  he 
mav.  though  resident  abroad,  be  require  I  to 
attend  in  this  country  for  such  cross-examina- 
tion. The  Pafialan.  57  L.  J..  Adm.  13  ;  13  P.  D. 
It;  :  .58  L.  T.  \)2  ;  36  W.  R.  704:  t]  Asp.  M.  C. 
249. 

-  Extra    Articulate  Evidence — Application    to  ' 
strike  out.] — lu  a  pmceetling  by  ])lea  and  jiroof 
each  party  has  a  right  to  have  extra  articulate 
evidence  struck  out  at  the  hearing  or  previously. 
The  Xeptunii,^.  (!  W.  R.  262. 

/Rules  of,  in  Admiralty.]— The  rules  of  evi- 
dence as  to  what  is  admissible  were  not  always 
the  same  in  the  admiralty  and  common-law 
courts.      The  Peerlcsx,  Lush.  30. 

On    Appeal    from    the   Registrar.]  —  On   an 

appeal  from  the  registrar  new  evidence  is  admis- 
sible. The  IrinuiiitxtPi:  Swabey.  441.  And  see 
The  Thurimi'ia.  The  Xrwpoi-t.  infra,  cols.  100.5. 
1006. 

Questions  of  Seamanship.] — See  o.  Assessors, 
supra,  col.  '."It'.). 

pj'In  Default  Suits.]— See  //.  Default  Pro- 
ceedings, supra,  col.  y.s7  :  The  Spent  E-rpecto. 
col.  9S8. 

..-'On  Appeal.] — See  The  Selndia.  and  cases,  post, 
col.  lolH.  and  The  Emlearour.  ante.  col.  634  (as 
to  the  value  of  salved  ship)  :  The  Eellpse,  post, 
col.  1016  ;  The  Eitstj  Bee.  post,  col.  1016. 

^.''In  Collision  Actions.] — See  ante,  cols.  847,  secj. 


q.   Consolidation. 

"S Reference  to  Registrar.] — The  court  will, 
where  it  is  convenient  to  do  so,  order  one  of 
several  consoli<hited  causes  to  be  referrcfl  to 
the  registrar  separatelv.  The  Helen  R.  Coitper. 
L.  R.  3  A.  &  E.  33!)  ;  40  L.  J.,  Adm.  46. 

After  Judgment.] — When  judgment  has  been 
given  in  one  of  two  suits,  the  court  cannot  order 
the  two  suits  to  be  consolidated.  The  IJenietrhix. 
41  L.  J..  Adm.  6<» ;  L.  R.  3  A.  i:  E.  .523  ;  26  L.  T. 
324  :  20  \V.  R.  761  :    1  Asp.  M.  C.  2.51. 

Discretion  as  to.] — The  court  will,  in  the 
exercise  of  its  discretion,  make  such  order  for 
consolidation  as  it  considers  will  meet  the  justice 
<it  the  case,  and  protect  the  interest  of  the 
suitors.  The  Vildtixiilii.,  The  Eiiieriild,  The 
SateUlte.  The  Toiler,  42  L.  T.  '.ir,  ;  4  Asp.  M.  C. 
22H. 

Refusal  of  Consolidation  Order  before  Service 

of  Writ.  — Till'  f-MUit  will  ri'I'u-t;  td  rdnxilidate 
'•)■  js-;-a(.'tii)ns  of  damage  in  pei'soiiam  wheic  there 
has  been  no  service  of  the  writ  in  the  pi'incipal 
actif)n.  The  ffelntslni.  The  ('(ifiihiiiin .  7  P.  I). 
.57:  47L.  T.  H6  :  .So\V.  R.6I6:  4  Asp.  M.  C.r)ll4. 

In  Salvage  Suits.] — See  The  Sf m f h// /in- if 'nnd 
cases  ante.  ml.  (Wis. 

r.   Amendment  of  Proceeding's. 

Error  in  Decree.]  —  To  entitle  a  party  to 
ameinl  an  error  in  a  decree,  the  mistake  should  I 
be  brought  to  the  notice  of  the  court  with^the  I 


utmost  possible,  diligence.  An  application  to 
alter  a  decree  five  months  after  the  decree  was 
made  was  rejected.  The  Orient,  39  L.  J.,  Adm. 
10  ;  21  L.  T.  762. 

•  Amount  for  which  Damage  Suit  entered  in- 
creased.]—  An  action  for  damage  had  been 
enteretl  in  a  sura  which  was  subsequently  found 
to  be  insufficient  to  cover  the  damages ;  an 
appearance  had  been  entered,  but  no  bail  given, 
and  the  ship  had  not  been  arrested.  Motion  to 
increase  the  amount  granted.  The  Florence 
Xir/hfinr/tde  and  The  Mceander,  2  Br.  &  Lush. 
29';  1  Moore,  P.  C.  63  :  6  L.  T.  400.  And  see 
The  Dictator,  sujjra,  cols.  8.51,  976. 

Praecipe.] — In  a  cause  of  collision  after  their 
vessel  had  been  arrested  and  released  on  bail, 
the  defendants  admitted  their  liability  and  con- 
sented to  a  reference.  The  court  afterwards, 
under  special  circumstances,  granted  leave  to  the 
plaintiff  to  amend  the  precipe  to  institute,  by 
increasing  the  amount  in  which  the  suit  was 
instituted.  The  Juhannen,  39  L.  J.,  Adm.  41  ; 
L.  R.  3  A.  &  E.  127  ;  23  L.  T.  26. 

In  a  priBcipe  to  institute  the  cause  the  plain- 
tiffs stated  the  suit  as  one  of  damage  to  cargo, 
and  the  affidavit  to  lead  warrant  alleged  that 
they  had  sustained  damage  by  breach  of  iluty 
and  breach  of  contract.  After  the  arrest  of  the 
ship,  and  appearance  entered  on  behalf  of  her 
owners,  leave  to  amend  bj^  striking  out  of  the 
prificipe  to  institute  the  words  •'  damage  to 
cargo,"  and  substituting  the  words  "  breach  of 
duty  and  breach  of  contract  on  the  part  of  the 
master  and  crew,"'  granted  on  payment  of  the 
costs  occasioned  by  the  misstatement  in  the 
priBcipe.  The Pri ncen.s  Ro i/al,  39  L.  J.,  Adm.  29  ; 
L.  R.  3  A.  &  E.  27  ;  22  L.  T.  29. 

The  praecipe  to  institute  an  action  having  been 
by  mistake  entered  in  a  smaller  sum  than  that 
intended,  the  defendant's  ship  was  arresteil  and 
bailed  in  that  sum.  On  the  mistake  being  dis- 
covered before  the  hearing  of  the  cause,  the  court 
gave  permission  (on  payment  of  costs  occasioned 
by  the  mistake)  for  the  prsecipe  to  be  amended, 
and  the  ship  to  be  re-arrested.     The  Hero,  Br.  ic 

]  Lush.  447  ;  13  W.  R.  927. 

i 

[  Amendment  of  Title  of  Action — Necessaries  or 
Repairs.. — A  suit  instituted  as  U>v  necessaries, 
but  reallv  in  respect  of  rei)airs  :  the  title  must 
be  amended.  'The  Skipwith,  10  Jur.  (N.S.)  445; 
10  L.  T.  l:!. 

Amendment  of  Decree.] — See  The  (leor(j,  ante, 
col.  633  ;   The  Mon'irch,  post,  col.  1022. 

s.  Jury. 

Trial  by  Jury — Discretion.] — The  plaintiff  in 
an  action  in  rem  for  disbursements  in  the  probate, 
divorce,  and  admiralty  division,  applied  for  an 
order  that  the  action  should  be  tried  by  a  judge 
with  a  jury  :— Held,  that  Ord.  XXXVl.  r.  6, 
gives  no  absolute  right  to  a  jury  in  actions  which 
before  the  jtiissing  of  the  Judicature  Act,  1873, 
would  have  been  tried  without  a  jury  ;  that  the 
case  fell  within  Ord.  XXXV L  rr.  4  and  7a,  and 
th.at  the  judge  h.a<l  a  discretionary  power  only, 
to  allow  "trial  by  a  jury.  The  Temple  Jiar,  55 
L.  .)..  Adm.  1  ;"ll  P.  D.  6;  53  L.  T.  904;  34 
W.  It.  6S  :  5  As().  M.  C.  509—0.  A. 

Power  to  Summon— 30  &  31  Vict.  c.  114,  s.  61, 
Admiralty  Court  (Ireland)   Act.  |  —  There  is  no 
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power  .tjivcn  by  the  above  act  to  the  judtics  of 
the  admirahv  in  Irehuul  to  suniinou  a  jury. 
Thr  Audrrhfa.  'JO  T..  T.  ISO. 

County  Court — Right  to  a  Jury  in.] — Sec  The 

T)jvw<iJ<l.  ante.  col.  '.>44. 

Assessment  of  Damages  by  Jury  under  Lord 

Campbell's  Act.] — Sec  Tlir  CZ/vrr//,  ante,  col.  98!). 


t.  Right  to  Begin. 

Collision.] — "Where  it  ai)peared  on  the  plead- 
ings in  a  cause  of  damage  by  collision  that  at 
the  time  of  the  collision  the  plaintiff's  vessel. 
a  fishing  smack,  was  riding  attached  to  her 
nets,  and  stationary,  with  a  single  white  light 
exhibited,  but  one  of  the  charges  made  against 
her  by  the  defendants  in  their  answer  was  that 
she  improperly  neglected  to  exhibit  the  lights 
required  by  the  Sea  Fisheries  Acts,  1868,  two 
lights,  one  above  the  other : — Held,  that  as  it 
must  be  implied  that  the  neglect  to  exhibit  such 
lights  contributed  to  the  collision,  the  plaintiff 
ought  to  begin.  The  Bottle  Imp,  42  L.  J.,  Adm. 
48  ;  28  L.  T.  286  ;  21  VV.  K.  6()()  ;  1  Asp.  M.  C. 
571. 

In  a  cause  of  collision,  where  the  defendants 
plead  inevitable  accident  alone,  it  lies  upon  the 
plaintiff  to  shew  a  prima  facie  case  of  negligence 
against  the  defendants,  and  the  plaintiffs  must 
therefore  begin.  The  Abruhain,  28  L.  T.  775  ; 
2  Asp.  M.  C.'34. 

In  a  cause  of  damage  the  defendant,  by  his 
pleading,  made  no  charge  of  negligence  against 
the  plaintiff,  but  denied  generall.v  the  averments 
in  the  petition,  and  pleaded  inevitable  accident : 
— Held,  that  the  plaintiff  ought  to  begin.  The 
Benmore,  43  L.  J.,  Adm.  5  ;  L.  K.  4  A.  &  E.  132  ; 
22  W.  K.  190. 

In  a  damage  suit  the  practice  of  the  court 
requires  the  plaintiff  to  begin,  notwithstanding 
that  the  defendant  raises  no  other  defence  than 
that  of  inevitable  accident.  The  Otter,  L.  K.  4 
A.  &  E.  203  :  30  L.  T.  43  ;  22  W.  R.  TmI  ;  2 
Asp.  M.  C.  4. 

Salvage.] — Where  there  are  rival  salvors  the 
salvor  who  first  enters  his  suit  has  the  right  to 
begin,  unless  special  circumstances  are  shewn. 
The  Jlorooeo,  24  L.  T.  598  ;  1  Asp.  M.  C.  46. 


u.  Tender. 

Effect  of.] — A  tender  in  admiralty  admits  that 
something  is  due  to  the  plaintiff.  The  Poreiiphw, 
1  Hag.  Adm.  378. 

Payment  out  of  Court.] — Rules  of  the  supreme 
court,  Ord.  XXII.  rr.  1  and  2,  do  not  apply  to 
the  practice  of  the  admiralty  division  as  to  tender 
by  act  in  court.  Where  a  collision  action  is 
settled  upon  the  terms  that  the  defendant  shall 
pay  to  the  plaintiff  a  specified  [percentage  of  his 
damages,  and  the  defendant  pays  into  court  a 
sum  which  by  notice,  filed  in  court,  he  tenders 
to  the  plaintiff  in  satisfaction  of  his  claim,  in 
the  event  of  such  sum  exceeding  that  which  the 
registrar  finds  to  be  tlue  to  the  plaintiff  for 
damages  and  interest,  the  defendant  is  entitled 
to  the  balance.  The  Mima,  63  L.  .1.,  Adm.  137  ; 
[1894]  P.  265  ;  6  R.  707  :  71  L.  T.  24  :  43  W.  R. 
173  ;  7  Asp.  M.  C.  478. 


Money  i)aid  into  court  in  a  wages  suit  not 
paid  out  until  conclusion  of  the  suit.  The  seamen 
continuing  to  claim  a  larger  sum,  motion  to  pay 
out  refused.      'The  Annie  Cliild.-:,  Lush.  509. 

Tender  in  Salvage  Suits.] — See  ante,  col.  069. 

Plea  of  Tender  without  Payment  into  Court.] — 
Is  bad.  The  X/ixiin/th,  54  L.  J.,  Adm.  63  ;  10 
i'.  D.  41  ;  52  L.  T.  392  ;  33  W.  R.  736  ;  5  Asp.  M.  C. 
364. 


V.  Proceedings  in  Actions — Various. 

Repairs  to  Damaged  Ship — Bankruptcy  of 
Shipowner — Money  in  Court  in  Collision  Suit.] — 

Where  in  the  registrar's  report  in  a  collision  action 
it  appears  that  the  claimant  claims  (inter  alia)  as 
part  of  his  damages  the  cost  of  repairing  liisship, 
but  has  not  paid  the  shipwright,  and  has  since 
the  repairs  were  effected  become  insolvent,  and 
the  registrar  allows  such  item,  the  court  has  no 
jx)wer  to  do  anj'thing  to  ensure  the  money  being 
paid  over  by  the  claimant  to  the  shipwright,  and 
will  not  retain  the  money  in  the  registrj'  until  the 
claimant  has  given  satisfactory  evidence  that  he 
has  paid  the  shipwright.  The  Enden  mur,  62  L.  T. 
840  :  6  Asp.  M.  C.  511. 

Garnishee  Order.] — Where  the  proceeds  of  a 
ship  are  in  court,  effect  will  be  given  to  a  prior 
lien,  so  as  to  give  effect  to  a  garnishee  order. 
The  Jeff  Burls,  L.  11.  2  A.  &  E.  1  ;  17  L.  T. 
151. 

Discontinuance.] — The  plaintiffs  in  an  action  of 
co-ownership  having  obtained  an  order  requiring 
the  defendant  to  deliver  up  the  certificate  of 
registry  of  the  ship  to  them,  before  delivering  a 
statement  of  claim  vvholh^  discontinued  the  action 
without  leave  of  the  court.  The  defendant  there- 
upon applied  to  have  the  action  dismissed  with 
costs  : — Held,  that  the  action  must  be  dismissed, 
and  that,  under  Ord.  XXIII.  r.  1,  he  was  entitled 
as  of  right  to  all  the  costs  of  the  action.  The  St. 
Olaf,  46  L.  .J.,  Adm.  74  ;  2  P.  D.  113  ;  36  L.  T. 
30  ;  3  Asp.  M.  C.  341. 

Re-hearing.] — The  admiralty  court  had  a  dis- 
cretion as  to  allowing  a  re-hearing  ;  but  it  would 
only  allow  it  upon  fraud  or  its  equivalent  being 
shewn.     Ttie  Forfiti/du,  2  Dods.  58,  70. 

Scotch  Law  —  Arrestment  —  Bottomry  Bond- 
holder— Priority.] — See  llunkhuj  v.  Todd,  8  Ct. 
of  Sess.  Cas.  (.3rd  ser.)  914  :  X.  Bottomuy,  supra, 
coL  217. 

Foreign  Enlistment — Indemnity  for  Deten- 
tion.]— An  ajiplication  to  the  court  of  admiralty 
for  an  indenniity  by  the  crown  for  detention  of  a 
vessel  under  33  lV:  34  Vict.  c.  90,  s.  24,  should  be 
made  by  motion  upon  afhdavit.  The  Great 
Xortheni  and  The  Midland,  26  L.  T.  201  ;  1 
Asp.  M.  C.  24(;. 

Third     Party     Procedure  —  Collision.]  —  See 

Sj)iller  V.  Bristol  Steam  Xarigation  Co.,  supra, 
coh  552  ;  llie  Cartslmrn,  supra,  col.  758  ;  The 
Bianca,  supra,  col.  (!68  ;  The  Ilereirard,  supra, 
col.  958. 

Action  in  rem — Notice  of  Action — City  of 
Dublin  Steam  Packet  Company.] — liy  6  ^^  7  Will. 
4,  ch.  c,  s.  8,  no  action  shall  be  brought  in  which 
the  City  of  Dublin  Steam  Packet  Company  shall 
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be  liable  for  any  damage  to  any  ship  against 
such  company,  unless  one  month's  notice  in 
writing  shall  have  been  given  to  the  company  : — 
Held,  that  the  word  "action"'  in  s.  S  did  not 
apply  to  an  action  in  rem.  TJie  Lonqford,  58 
L.  J..  Adm.  3H  :  1-1  P.  D.  34  ;  60  L.  T.""373  ;  37 
W.  R.  372  :  li  Asp.  M.  C.  871— C.  A. 

Affidavits  —  Adjournment    of    Motion.] — The 

adjouiTinient  of  the  hearing  of  a  motion  for  the 
convenience  of  couns^el  does  not  preclude  the 
j)arties  making  the  motion  from  filing  and  using 
a  further  affidavit.  The  Thurhigin .  41  L.  J.. 
Adm.  20  :  25  L.  T.  605  ;   1  Asp.  M.  C.  166. 

Parties — Minor.] — A  minor  sues  bj*  proxy. 
Till  Alhert  Croshij,  Lush.  44. 

Assignment  of  Cause  of  Action.] — In  a  suit 
for  buiMing  and  equijjping  a  vessel,  the  defen- 
dant pleadetl  ihat  the  idaintiffs'  claim  vested  in 
their  trustee  under  a  composition  deed ;  and 
the  plaintiffs  in  their  reply  alleged  that  they 
assigned  the  causes  of  action  before  the  execution 
of  the  deed,  and  that  the  suit  was  brought  in 
their  names  as  trustees  for  the  assignee  : — Held, 
that  the  assignment  of  the  causes  of  action  carried 
with  it  all  rights  of  action,  which  though  inchoate 
at  the  time  might  subsequentlv  become  comidete. 
The  Waxp.  L.  R.  1  A.  &  E.  367  :   16  L.  T.  854. 

Winding  up  Company — Enforcing  Lien.] — The 
proper  mode  of  enforcing  a  maritime  lien  on  a 
vessel  belonging  to  a  company  which  has  been 
ordered  to  be  wound  up,  is  by  a  proceeding  in  the 
winding-up.  and  not  by  a  ])roceeding  in  rem  in 
the  admiralty  court.  Auxtnilia  Direct  Sfeitni 
Narifititiini  Ci>..  In  re.  Baiter,  E.v  pitrte.  44  L.  J.. 
Ch.  676  :   L.  R.  20  Eq.  25. 

In  Damage  to  Cargo  Actions.] — See  ante.  cols. 

550  seq..  '.His  ;,,.,|. 

In  Collision  Actions.] — Sit  XX.  Collision. 
In  Salvage  Actions.] — See  XVIII.  Salvage. 

w.  Reference  to  Registrar. 

In  what  Cases.]— It  is  not  an  inflexible  rule  of 
practice  tiiat  all  (juestions  of  damage  should  be 
referred  to  the  registrar  and  merchants.  There- 
fore when  tlie  question  of  conseiiuential  damages 
was  distinctly  laised  by  the  pleadings,  and  the 
court,  .'ussisted  by  'I'rinity  masters,  was  admit- 
teilly  the  best  tribunal  to  determine  the  issues 
so  rai>ed,  the  couit  ruled  that  evidence  with 
respect  to  such  i.ssues  might  be  given  at  the 
licaring,  and  that  it  would  itself  decide  them,  and 
not  refer  them  to  the  registrar  ami  merchants. 
The  Maid  of  Kent.  50  L.  J.,  Adm.  71  ;  6  1'.  D. 
I  7K  ;  45  L.  T.  718  ;  2!)  W.  R.  81)7  ;  4  Asp.  M.  C. 
476. 

A  reference  will  nf)t  be  ordered  when  the  court 
can  itself  satisfactorily  dispose  of  the  question. 
The  Eleonin-e,  Br.  A:  Lush.  1H5  ;  33  L.  J.,  Adm. 
1!»  ;  9  L.  T.  3'.)7  :  12  \V.  R.  21 H. 

Objections  to,  and  Appeals  from,  Report.  — \ 
French  fi>ning  Ijiig  of  )42  tons,  enqploycd  jii  tlic 
coil  fishery  oil  tlie  banks  of  Xewfouiidiaiul,  caiiie 
into  collision  on  the  6th  of  July,  l.SHl,  with  an 
Italian  barque,  and  in  consequence  of  the  collision 
was  comi)elled  to  put  into  port  for  repaii-s,  but, 
lier  repairs  having  been  completed,  returned  to 


the  fishing  ground  before  the  close  of  the  fishing 
season.  In  an  action  of  damage  instituted  on 
behalf  of  the  owners  of  the  brig  against  the  barque, 
the  court  pronounced  the  barque  solely  to  blame 
for  the  collision,  and  referred  the  question  of 
damages  to  the  registrar  and  merchants.  At  the 
reference  the  plaintiffs  claimed  l,2oiiZ.  for  demur- 
rage of  their  vessel  from  the  date  of  the  collision 
to  the  2fith  of  August,  1881,  the  date  of  her  return 
to  the  fishing  ground  ;  and  of  the  amount  so 
claimed,  the  registrar,  by  his  report,  allowed  the 
plaintiffs  880Z.  as  the  loss  sustained  by  the  inter- 
ruption of  their  fishing.  The  defendants  moved 
the  court  in  objection  to  the  report  : — Held,  that 
the  motion  must  be  dismissed.  The  Hisdhito,  52 
L.  J.,  Adm.  46  ;  8  P.  D.  lO'J  ;  48  L.  T.  901)  ;  31 
W.  R.  657  :  5  Asp.  M.  C.  93. 

Upon  appeal  from  the  report  of  the  registrar 
and  merchants,  the  court  will  not  admit  addi- 
tional evidence  unless  satisfied  that  such  evidence 
could  not  by  proper  diligence  and  application 
have  been  pioduced  before  the  registrar  and 
merchants.     The  ThNri/irjin,  il  L.  J.,  Adm.  20  ; 

25  L.  T.  605:  1  Asp.  M.  C.  166. 

An  affidavit  in  support  of  a  motion  for  leave 
to  produce  further  evidence,  where  the  object  is 
to  vary  the  evidence  already  given,  should  be 
clear  and  precise  as  to  the  \vitnesses  it  is  pro- 
posed to  call,  and  the  nature  of  their  testimony. 
lb. 

An  affidavit  of  a  witness,  who  is  not  tendered 
for  cross-examination,  and  who  deposes  to  a 
fact  material  to  the  inquirj-  before  the  registrar 
and  merchants,  shoukl  be  filed  before  the  hear- 
ing.    Ih. 

On  an  appeal  from  a  report  of  a  registrar  and 
merchants,  new  evidence  is  admissible.  The 
Xewport,  Swabey,  317.  S.  P.,  Tlie  Ironiiiaxter, 
Swabey,  441. 

When  a  cause  has  been  referred  to  and  heard 
by  the  registrar  and  merchants,  it  is  competent 
to  the  judge,  in  considering  the  report  thereon, 
in  his  disci  etion,  to  admit  fresh  evidence.  If. M.S. 
Fhfimi  Fifih,  Br.  \:  Lusli.  436:  2  Moore.  P.  C. 
(N.s.)  77  :  34  L.  J.,  Adm.  113  ;  12  L.  T.  619— 
i*.  C. 

In  a  cause  of  limitation  of  liability  arisingout 
of  a  collision,  where,  the  fund  in  court  being 
insufficient  to  satisfy  the  claims  against  it,  a 
reference  has  been  made  to  the  registrar  and 
merchants  to  assess  the  damages  as  to  time  and 
rate,  the  court  will  review  the  registrar's  report 
and  correct  it,  if  it  should  appear  that  any 
portions  of  the  report  are  founded  on  what 
the  court  deems  to  be  an  erroneous  view  of  the 
evidence.  Tlie  Citi/  of  liiieno.s  Aijres,  25  L.  T. 
672  ;  1  As]).  M.  C.  169. 

On  api)eal  from  the  rcpoit  of  the  registrar,  dis- 
allowing a  claim  for  total  loss  in  a  cause  of 
daniage  by  collision  : — Held,  that  the  master  of 
the  plaintiff's  vessel  was  not  justified  in  abandon- 
ing her  after  the  collision.  Report  confirmed 
with  costs.      'J'he  Thitrimi'ia,  41    L.  J.,  Adm.  44  ; 

26  L.  T.  446  ;    I  Asp.  M.  0.  283. 

Rei)ort  of  registrar  amendeil  on  motion  by 
a<lding  items  for  which  no  vouchers  iiad  been 
liroduced  at  the  reference.     The  English nuin,  38 

(111  appeal  from  a  report  of  the  registrar  and 
merehants,  no  objection  can  be  iiiatle  before  the 
rourt  to  an  item  which  was  not  (|Uestioned  before 
t  hem.  The  I'riiire.'ot  Helena,  Lush.  190  ;  30  L.  J., 
Adm.  137  ;  4  L.  T.  869. 

An  objection  to  the  registrar's  report  cannot 
be   heard   on    motion,  except  by  consent.     'J'he 
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Edmoml.  Lush.  I'll  :  'M)  L.  J.,  A.lni.  128  ;  2  L.  T. 
52 1. 

In  an  appeal  from  his  report,  the  court  will 
not  allow  a  party  to  set  up  a  case  which  he 
<lid  not  endeavour  to  establish  at  the  reference. 
The  Glennianna,  Lush.  Ha. 

The  court  will  not  interfere  with  the  report  of 
registrar  and  merchants,  unless  it  is  fully  con- 
vinced that  they  are  in  error.  The  Cli/de, 
Swabev,  23. 

Cross-Examination  of  Deponent.] — Under  Ord. 
XXXV 11.  r.  2,  which  enables  the  evidence  in 
references  in  admiralty  actions  to  be  given  by 
affidavit,  it  is  in  the  discretion  of  the  registi'ar  to 
refuse,  if  he  thinks  lit,  to  give  weight  to  such 
evidence  unless  and  until  the  deponent  has  been 
cross-examinetl  on  his  affidavit,  and  where  the 
deponent  is  a  party  to  the  action,  he  may,  though 
resident  abroad,  be  required  to  attend  in  this 
country,  for  such  cross-examination.  Tlte 
Pdrhiaii,  57  L.  J.,  Adm.  13;  13  P.  D.  16;  58 
L.  T.  92  ;  3ti  W.  R.  704  ;  (1  Asp.  M.  C.  249. 

Keport  referred  back  for  further  Evidence.] 

— Report  of  registrar  refei'i'cil  back  for  reconsider- 
ation for  the  production  of  further  evidence,  the 
applicant  paying  costs  of  previous  reference  and 
application  ti)  refer  back.  The  Matchless,  10  Jur. 
1017. 

Objection  to  Registrar's  Report.] — Where  an 
action  is  instituted  in  an  admiralty  district 
registry  hy  i)art  owners  of  a  shii)  against  the 
managing  owner  for  an  account,  and  the  writ 
claims  an  account  under  Ord.  III.  r.  8,  and  an 
order  for  the  filing  of  the  accounts  is  made  under 
Ord.  XV.  r.  1,  and  the  account  is  proceeded  with 
pursuant  to  order,  and  the  district  registrar 
reports  thereon,  such  rejiort  is  to  be  treated  as 
the  usual  report  in  an  admiralty  court  action,  and 
if  the  defemlant  seeks  to  take  objection  thereto, 
he  must  do  so  according  to  the  provisions  of 
Ord.  LVI.  r.  11,  otherwise  the  plaintiff  will  be 
entitled  to  judgment  thereon.  Gowan  v.  Sprott, 
51  L.  T.  266  ;  5  Asp.  M.  C.  288. 

Time  for.] — A  report  of  the  registrar  and 

merchants  does  not  necessarily  stand  confirmed 
by  reason  of  the  defendants  failing  to  take  objec- 
tion thereto  within  the  time  provided  for  in  r.  117 
of  the  Admiralty  Court  Rules,  1859,  so  as  to 
absolutely  entitle  the  plaintiff's  to  payment  to 
them  by  the  defendants  of  a  sum  of  money  which 
the  court  is  of  opinion  ought  not  to  have  been 
allowed  them  in  the  report.  The  Tlnjittini,  49 
L.  T.  713  ;  5  Asp.  M.  C.  178. 

Extension  of  Time.] — The  court  will  not 

extend  the  time  for  objecting  to  the  registrar's 
report  in  a  co-ownershij)  action  without  special 
grounds  being  shewn  by  the  party  seeking  to 
object.     Gowan  v.  Sprutt,  supi'a. 

The  court  has  power  to  extend  the  time  within 
which  objection  to  the  report  of  the  registrar 
and  n;erchants  may  be  taken.  Tlie  Thijatira^ 
supra. 

Appeal  from — New  Evidence.] — See  The  Iron- 
vii/xter.  ante,  col.  1006. 

Costs  of  Reference.] — See  post,  col.  1022. 


X.  Decree — Judg-ment — Execution. 

Priority.] — The  rule  that  the  court  will  give 
priority  to  the  suitor  who  first  obtains  a  decree 


apjilies  only  as  between  claimants  in  pari  condi- 
tione.  The  Marhhind,  L.  R.  3  A.  &;  E.  340  ;  24 
L.  T.  596  :   1  Asp.  M.  C.  44. 

Varying.] — Where  in  a  suit  in  rem,  a  decree 
has  been  made  ])er  incuriam  for  the  payment  of 
money  out  of  the  proceeds  in  court  to  satisfy  the 
claim  of  the  plaintiff,  the  court  may,  before  the 
money  has  been  paid,  revoke  or  vary  the  decree. 
Ih. 

Rescinding  or  Setting  Aside.] — Fraud  suffi- 
cient to  set  aside  in  the  court  of  admiralty  the 
decree  of  a  competent  court  of  vice-admiralty, 
must  be  fraud  in  procuring  the  decree.  The 
Jimtiin,  6  L.  T.  553. 

By  Consent.] — Final  as  w^ell  as  interlocutory 
decrees  and  orders  may  be  obtained  by  consent, 
without  an  ortler  of  the  judge  in  per.son,  but  the 
consent  must  be  express.  The  Buenos  Ay  res, 
17  W.  R.  627. 

The  court  refused  an  application  to  rescind  a 
decree  pronouncing  for  the  validity  of  a  bottomry 
bond,  founded  upon  an  affidavit  by  the  defen- 
dants' solicitor  that  there  was  a  good  defence  on 
the  merits,  the  decree  having  been  pronounced 
with  the  consent  of  the  defendants.  The  Glen- 
hiirn,  Br.  &  Lush.  62  ;  11  W.  R.  685. 


Amendment  of." 
633. 


■  See  The  Georg,  ante,  col. 


Execution,]  —  The  admiralty  coin-t  has  no 
power  of  levying  execution  upon  a  defendant's 
goods  and  chattels,  to  satisfy  the  judgment  of 
the  court.  The  Victor,  Lush.  72 ;  29  L.  J., 
Adm.  110  :  2  L.  T.  831.  But  see  24  &  25  Vict, 
c.  10,  s.  1.5. 

Interest  on  Damages.] — In  an  action  in  the 
admiralty  division,  which  could  not,  prior  to  the 
.ludicature  Acts,  have  been  tried  in  the  admiralty 
court,  the  tlefendant  made  no  objection  to  the 
jurisdiction,  and  interest  was,  according  to  the 
practice  in  the  admiralty  registry,  allowed  on 
the  assessed  damages  from  the  time  when  the 
plaintiff's  claim  arose.  In  another  action  trans- 
ferred by  consent,  after  verdict  for  the  plaintiff, 
to  the  admiralty  division  for  the  assessment  of 
the  damages  by  the  registrar  and  merchants,  the 
same  practice  was  followed  in  regartl  to  the 
interest : — Held,  that  interest  on  the  damages 
was  properly  awarded  by  the  registrar,  on  the 
ground  that  the  parties,  in  both  cases,  having 
proceeded  on  the  understanding  that  the  admi- 
ralty practice  should  apply,  had  impliedly  con- 
sented to  abide  by  such  practice.  The  G'vtrude, 
The  Baron  Aberdare,  13  P.  D.  105  ;  59  L.  T.  251  ; 
36  W.  R.  616  :  6  Asp.  M.  C.  315— C.  A.  Affirming 
56  L.  J.,  Adm.  1U6. 

In  Collision  Actions.] — See  ante,  cols.  719, 
853  et  seq. 

Effect  of  Judgment  in  Rem — Salvage  Action.] 

— A  judgment  in  rem  of  the  admiralty  division 
in  a  salvage  action,  is  conclusive  against  all  the 
world  as  to  the  status  of  the  res,  but  is  not  con- 
clusive as  to  the  grounds  of  the  decision  except 
as  between  the  parties  to  the  action.  A  judg- 
ment in  rem  by  a  court  of  competent  jurisdiction 
is  conclusive  against  all  the  world  as  to  the 
status  of  the  res,  but  there  is  no  distinction 
between  a  judgment  in  rem  and  a  judgment  in 
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personam  as  to  its  being  only  conclusive  as  to 
the  point  ailjudieated  upon,  except  that  in  the 
case  of  a  judgment  in  rem  the  point  adjudicated 
upon,  which  is  always  as  to  the  status  of  the 
res,  is  conclusive  against  all  the  world  as  to 
that  status,  whereas  in  the  case  of  a  judgment 
in  personam  the  point  adjudicated  upon,  not 
being  as  to  the  status  of  the  res,  is  only  con- 
clusive as  between  jjarties  or  privies.  BallaJi- 
tijiw  V.  Miicliinmn.  iw  L.  J..  Q.  B.  61«  :  [1896] 
2  Q.  B.  4oo  :  75  L.  T.  <t5  :  45  W.  R.  70  :  8  Asp. 
M.  C.  173 — C.  A.  And  see  dixtriqnc  v.  Inirie. 
supra,  cols.  162,  165. 


y.   Security  for  Costs. 

To  answer  Counter-claim — Bail.] — Where  in 
a  damage  action  the  ship  proceeded  against  is 
not  arrested,  and  the  plaintiffs  do  not  require 
bail  to  be  given,  the  defendants  cannot  compel 
the  i»laintiffs  to  give  security  to  answer  a 
counter-claim  in  the  action  under  the  provisions 
in  the  Admiralty  Court  Act.  1S(J1  (24  iV:  25  Vict. 
c.  lU),  s.  34,  although  thev  voluntarilv  give  bail. 
The  Alnc  Holmn.  47  L.  "T.  3(i7  ;  4  Asp.  M.  C 
591. 

The  power  of  the  admiralty  division  under 
s.  34  of  tlie  Admiralty  Court  Act,  1861,  to  order 
an  action  to  be  stayed  until  bail  has  been  given 
to  answer  a  cross-action  or  counter-claim,  does 
not  extend  to  making  an  absolute  order  to  give 
bail :  and  in  a  damage  action  in  which  the  plain- 
tiffs had  discontinued  after  the  defendants  had 
counter-claimed,  the  court  refused  to  enforce  an 
order,  made  by  the  registrar,  to  give  bail  to 
answer  such  counter-claim.  Tho  Alr.rinuler.  48 
L.  T.  797  ;  5  Asp.  M.  C.  89. 

When  the  owners  of  a  ship  wliich  has  sunk, 
and  the  owners  of  the  cargo  laden  on  board  her 
join  in  an  action  against  anothership  for  damages, 
sustained  by  cc)llision.  the  court  will  order  the 
claim  by  the  owner  of  the  ship  to  be  dismissed, 
uidcss  security  for  the  counter-claim  is  given, 
but  will  allow  the  owner  of  cargo  to  proceed 
without  securitv.  Tho  Caniiirvon  Ca.sth',  38 
L.  T.  736  :  26  \V.  K.  876  :  3  Asp.  .Al.  C.  607— 
C.  A. 

Foreigners.]  — In  a  suit  instituted  in  450/.  for 
recovery  of  wages  by  (ierman  senmeu  against  a 
(Jerman  slii)).  the  court  ordered  the  phiintifi's  tu 
L'ive  securitv  for  cf)sf<.  Thr  Znfdll.  41  L.  .J.. 
Adm.  16  :  32  F..  T.  571  :  23  \V.  \\.  328  :  2  Asii. 
:\I.  C.  5K9. 

Where  a  plaintiff  lias  recently  executed  a  deed 
of  assigiiiiieiit  of  all  his  f)ro]iert3'.  he  will  be 
re'juired  to  give  security  for  the  costs  of  suit, 
niiiess  he  sati-fy  tlie  court  tliat  he  is  solvent. 
The  Laltr  Mrfjantir,  36  L.  T.  1S3  ;  3  Asp.  M.  C. 
3S2. 

A  defcnijaiit  is  not  bound  to  give  security  for 
costs,  even  though,  from  the  circumstaTices  of 
the  case,  it  may  happen  that  tlic  bunlenof  p7dof 
<if  the  issues  in  the  case  lies  upon  him.     ///. 

Plaintiffs  })eyond  the  jiuisflict ion  of  the  court, 
in  a  cause  of  ix.ssession.  though  liable  to  give 
security  for  costs,  will  not  be  reciuii-ed,  as  a 
general  rule,  to  give  security  for  damages.  Thr 
Mitni  or  Ah:ni  11(1  rti .  L.  li.  1  A.  A:  K.  335:  16 
I..  T.  9S.  Thr  Prri.  32  J,.  J..  A,\u\.  46  ;  8  Jur.  : 
(N.S.)  1230  :    11  W.  K.  44.  , 

Tlie  master  of  a  foreign  ship  suing  for  his 
wages  will  be  required  to  give  security  for  costs. 
The  Franz  rt  EUzr.  Lush.  377  :  5  L.  T.  290. 
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It  is  in  the  discretion  of  the  court  to  allow  the 
mate  of  a  foreign  vessel,  though  not  domiciled 
in  England,  to  prosecute  an  action  for  wages 
without  giving  securitv  for  costs.  The  Don 
Bicardo.  49  L.  J.,  Adm.  28  :  5  P.  D.  121  ;  42 
L.  T.  32  :  28  W.  R.  431  ;  4  Asp.  M.  C.  225. 

Where,  in  a  suit  against  the  owners  of  a 
foreign  vessel  for  damage  done  in  collision,  the 
owners  had  filed  a  petition  for  a  limitation  of 
their  liability,  the  court  ordered  them  to  trive 
security  for  costs.  The  Wild  Ranger,  Lush. 
553  ;  31  L.  J..  Adm.  206  :  6  L.  T.  164." 

Foreigners  resident  out  of  the  jurisdiction 
who  have  intervened  as  defendants  in  an  action 
of  collision  in  rem  instituted  on  behalf  of  foreign 
l)laintifls  by  whom  security  for  costs  has  been 
given,  must,  if  they  seek  relief  by  way  of  counter- 
claim, give  security  for  the  whole  costs  of  the 
action.  The  Julia  Fisher,  2  P.  D.  115  •  36  L  T 
257  ;  25  W.  R.  756. 

In  an  action  and  cross-action,  if  the  pro- 
ceedings are  in  personam,  and  the  ship  has  not 
been  arrested  nor  bail  given  in  the  principal 
cause,  the  court  cannot  stay  the  proceedings  in 
the  cross-action  until  the  plaintiff  in  the  i)rincipal 
cause  has  given  security  for  costs  as  defendant 
in  the  cross-cause.  The  Amazon,  The  Oxpreii, 
36  L.  J.,  Adm.  4. 

Plaintiffs  resident  out  of  the  jurisdiction  must 
give  security  for  costs.  The  Sophie,  J  W.  Rob. 
326.     Cf.  Mijlander  v.  Barnes,  6  H.  &  N.  509. 

Foreign  Government.] — A  foreign  govern- 
ment ordered  to  give  security  for  costs  as  plain- 
tiffs ;  not  as  defendants.  'The  Beatriee.  otherwise 
The  BappahuanoeU,  36  L.  J.,  Adm.  10. 

Appeal  to  Privy  Council.] — In  a  proceed- 
ing in  rem.  a  Itail  Ijoud  given  in  court  below  only 
covering  the  costs  in  that  court,  the  ai)pellants, 
who  were  foreigners,  were  called  upon  to  give 
security  for  the  costs  of  the  aj)peal  ;  the  court 
of  appeal  will  not,  however,  entertain  any  ques- 
tion as  to  uncovered  costs  in  the  court  below. 
The  Ilclhie,  Br.  &  Lush.  425  ;  3  Moore,  P.  C. 
(N.S.)  240  ;  35  L.  J.,  Adm.  1  ;   13  W.  R.  931. 

To  Court  of  Appeal.] — The  court  refused 

tu  direct  a  ilefendanl  who  had  ajjpcaled  from  a 
judgment  of  the  admiralty  division,  although  his 
>liip  had  been  arrested  and  released  on  bail,  and 
alllmugh  he  had  obtained  a  stay  of  execution 
pending  the  appeal,  to  give  securitv  for  the  costs 
(if  the  apjical.  Thr  i'irforiti.  1  1'.  I).  280  ;  34 
L.  T.  9:ii  :  lM  \V.  IL  5'.)(;  :  3  Asp.  ."\I.  C.  2.30— 
C.  A. 

2.'!.   Al'i'KAl.S. 

a.  To  Court  of  Appeal. 

When  it  Lies.] — .\n  appeal  will  not  lie  from  a 
lefusal  by  the  jvidgc  of  the  admii'alty  division 
to  allow, "^under  31  A:  32  Vict.  c.  71,  s.  27,  an 
appeal  from  a  county  court  judgnu^nt  to  Ijc  pro- 
sccufe<l.  Thr  Ainxtrl.  47  \u  J.,  A.lm.  1 1  :  2  P.  D. 
1S6  ;  37  L.  T.  138  ;  26  W.  R.  69  ;  3  Asp.  M.  C. 
4KS— C.  A. 

Leave.] — In  cases  raising  imporiant  points  of 
law.  the  court  will  give  leave  to  ai)pea]  to  the 
court  of  appeal  where,  oi\  a  ])rnpe)'  consti'uction 
of  the  acts  governing  ajjpeal,  such  leave  is 
necessary.  'J'hr  Bona.  51  L.  J..  Adm.  65  ;  7  P.  D. 
247:  46  L.  T.  <iOl  ;  30  W.  R.  614  ;  4  Asp.  M.  C. 
520. 
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Principle  of  Court  in  dealing  with  Decisions 
appealed  against. J — AVIk'ii  the  JLi(l.i;e  of  tlic 
cnmrl  bflow  lias  cuine  to  a  ronclusinii  of  fact 
after  hearing  witnesses,  the  court  of  appeal  will 
not,  except  in  cases  of  extreme  j)ressure,  reverse 
his  decision  ;  but  where  the  decision  of  the  court 
does  not  depend  upon  the  credibility  of  the  wit- 
nesses, Imt  on  the  inferences  from  the  evidence 
rlrawn  by  the  judge,  his  decision  may,  even  with- 
out such  i)ressnre,  be  reversed  by  the  coui-t  of 
appeal.  The  Glttnnihdiitd  mid  The  Transit,  1 
P.  D.  283  ;  34  L.  T.  934  :  24  W.  K.  1033  ;  3  Asp. 
M.  C.  339— C.  A. 

The  court  of  appeal  will  not  reverse  a  judg- 
ment of  the  court  of  admiralty  which  has  been 
arrivcil  at  after  hearing  witnesses  and  on  their 
credibilitv.  The  Sixti-r.s,  4.")  L.  J..  Adm.  3it  ;  1 
P.  D.  117"':  34  L.  T.  338  ;  24  W.  R.  412  ;  3  Asp. 
M.  C.  3220— C.  A. 

The  reasons  for  judgment  of  the  county  coui  t 
judge,  as  well  as  for  that  of  the  high  court, 
should  be  before  the  court  of  appeal  when  a 
furthei'  appeal  is  allowed  to  that  court.  The 
Sivalluiv,  3G  L.  T.  231  ;  3  Asp.  M.  C.  371— C.  A. 

When  the  court  of  admiralty  has  given  no 
opinion  on  a  question,  which  in  the  opinion  of 
the  court  of  appeal  is  a  vital  one  in  the  cause. 
the  court  of  appeal  will  decide  that  question  on 
the  evidence  before  them.  The  C.  M.  Palnier 
and  The  Lurmi.e,  29  L.  T.  129  :  21  W.  Pv.  702  : 
2  Asp.  M.  C;.  94. 

In  Claims  for  Salvage  as  to  the  Quantum.] — 
See  XVIII.  .Salvage. 

To    Court    of    Appeal    from    Divisional 

Court.] — AVhere,  on  apjjcal  from  a  county  court 
in  an  admiralty  cause,  the  i)robate,  divorce  anil 
admiralty  division  alters  the  judgment,  an 
appeal  lies  without  leave  to  the  court  of  appeal 
under  s.  10  of  the  County  Courts  Acts,  187.5,  not- 
withstanding s.  45  of  the  Judicature  Act.  1873. 
The  Liidin^^r,^  L.  J.,  Adm.  37:  14  P.  D.  1  :  59 
L.  T.  843  ;  37  W.  II.  161— C.  A. 

From  County  Court.] — See  col.  1014  ;  The 
Burt,  infia,  col.  1()17. 

Collision — Reasons  of  Nautical  Assessors.] — 
Where  in  a  collision  action  the  nautical  assessors 
sitting  in  the  admiralty  division  reduce  their 
reasons  into  writing,  parties  ap})ealing  from  their 
decision  are  not  entitled  to  see  these  reasons  or 
have  copies  of  them  for  the  purposes  of  the 
appeal.  The  Ihimhre,  56  L.  T.  725  ;  6  Asp.  M.  C. 
130— C.  A. 

Staying  Proceedings  pending  Appeal  to  House 
of  Lords. J — When  an  aiijieal  is  Ijiought  fi-om  the 
court  of  appeal  to  the  house  of  lords  in  an 
admiralty  action  In  which  bail  has  been  given  by 
the  parties,  an  application  by  the  appellant  to 
stay  execution  pending  the  apjical  will  not  be 
granted,  unless  special  circumstances  are  shewn 
bv  affidavit.  Tlie  Annot  Lyle,  55  L.  J.,  Adm.  62  : 
11  P.  D.  114  :  55  L.  T.  576  :  34  W.  R.  647  ;  6  Asp. 
M.  C.  50— C.  A. 

Appeal  from  an  Inferior  Court — Application  to 
adduce  fresh  Evidence.] — An  application  to 
allow  fresh  evidence  to  be  adduced  at  the 
hearing  of  an  admiralty  appeal  from  an  inferior 
court  may  Ije  made  to  a  single  judge  of  the 
admiralty  division.  The  Eel\i)xe,  14  P.  D.  71  ; 
60  L.  T.  899  :  6  Asp.  M.  C.  409. 


Appeals  in  Prize  Cases.] — Origin  and  history 
)nsidered.      Jlnjmer  v.  Athins,  1  H.  Bl.  164. 


b.  To  Privy  Council. 

Time  for — From  Vice-Admiralty  Court.] — The 

time  for  appealing  from  the  judgment  of  a  vice- 
admiralty  court  is  governed  strictly  by  the  rules- 
and  regulations  made  bv  order  in  council,  .lune 
27.  1832.  The  Ilri/thilda,  45  L.  T.  389  ;  4  Asp. 
M.  C.  461— P.  C. 

Excuse  for  Delay.] — Where  the  time  for 

aiijiealing  from  a  vice-admiralty  court  has  expired, 
owing  to  a  delay  by  counsel  in  advising  on  the 
success  or  failure  of  such  appeal,  such  delay  being 
caused  by  counsel's  waiting  for  the  decision  of 
another  appeal  pending  before  the  privy  council, 
which  decision  it  is  reasonably  possible  may  throw 
light  on  the  appeal  to  be  advised  upon,  such 
apology  may,  in  the  absence  of  circumstances  to- 
destroy  its  effect,  induce  the  committee  to  allow 
the  prosecution  of  the  appeal  under  26  «Sc  27  Vict. 
c.  24,  s.  23.  The  Ricurdo  Schmidt,  Cassanora  v. 
Re(i.,  L.  R.  1  P.  C.  115  ;  12  Jur.  (N.s.)  127  ;  14 
W.R.  617. 

From  Admiralty  Courts.] — The  time  for 

api)ealing  from  any  court  jf  admiralty  jurisdic- 
tion is  limited  to  fifteen  days  by  the  i^ractice  of 
the  court.     The  Brinhilda,  supra. 

An  appeal  from  the  high  court  of  admiralty 
asserted  after  ten,  but  before  fifteen  days  from 
the  sentence,  was  in  time.  Tlie  Uhter,  Laird 
V.  Jirowhlie.  Lush.  424  ;  1  Moore.  P.  C.  (K.s.)  31  ; 
8  Jur.  (N.S.)  1067  ;  10  W.  R.  794. 

A  plaintiff  in  one  of  two  cross-suits  for  damage 
arising  out  of  a  collision,  lodged  an  appeal  within 
fifteen  days  of  the  decree,  but  did  not  give  to 
the  defendants  notice  thereof  till  after  the  expi- 
ration of  fifteen  days  from  the  date  of  the  decree. 
On  a  petition  by  the  defendants  for  leave  to  lodge 
a  cross  ajsi^eal : — Held,  first,  that  the  24  Hen.  8, 
c.  12,  s.  7,  which  provides  that  appeals  shall  be 
made  by  the  parties  aggrieved  within  fifteen  days 
after  judgment,  is  confined  to  causes  cognizable 
in  the  ecclesiastical  courts.  The  Florence  JS'ight- 
inqale  and  The  Ma'ander,  1  Moore,  P.  C.  (N.S.) 
42  ;  32  L.  J..  Adm.  1  ;  8  Jur.  (N.S.)  1067  ;  6. 
L.  T.  765  :  10  W.  R.  794. 

Held,  secondly,  that  the  limitation  of  the  time 
of  appealing  from  a  decree  of  the  high  court  of 
admiralty  to  fifteen  days  depends  not  upon  legis- 
lative enactment,  but  upon  long-established  prac- 
tice.    Ih. 

The  judicial  committee  is  not  precluded  either 
by  statute  or  by  practice  from  recommending  an 
extension  of  the  time  in  which  an  ai)peal  may 
be  made  in  cases  which  call  for  such  indulgence. 
11). 

The  time  for  appealing  from  the  high  court 
of  admiralty  to  the  privy  council  was  fifteen 
days.  The  UJxter,  1  Moore,  P.  C.  (N.S.)  31  ;  10' 
W.  R.  794. 

From  Vice-Admiralty  Court— Bail.]— Rule  15 

of  the  Privy  Council  Rules  of  1865,  regulating 
appellate  procedure  from  vice-admiralty  courts, 
by  which  an  appellant  is  required  to  give  bail  in 
200/.  to  answer  the  costs  of  appeal,  is  not 
impliedly  repealed  by  rule  150  of  the  Vice- 
Admiralty  Court  Rules  of  1883,  by  which  an 
appellant  may  be  required  to  give  security  not 
exceeding  300/.  for  the  costs  of  the  appeal,  but 
the  iudicial  committee  has  a  discretion  in  fitting 
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cases  to  release  the  apiicUant  from  givingsecuritj- 
under  rule  lo  of  the  Privv  Council  Kules.  186"). 
The  IlesliPtlt.  Iluntcv  v.  The  He.<<hfth.  (51  L.  J.. 
P.  C.  84  ;  [1,S91]  A.  C.  628  :  66  L.  T.  805  ;  7  Asp. 
M.  C.  160— P.  C. 

Report  ofVice-Admiralty  Court.] — Where,  upon 

the  hearing  of  an  api)cal  to  the  privy  council 
from  a  judgment  upon  the  report  of  the  registrar 
of  a  vice-adinirahy  court  the  jjrivy  council  is 
of  opinion  that  the  report  must  be  referred  back 
for  the  finding  of  other  facts  and  figures,  such 
reference  will  be  to  the  registrar  of  her  majesty 
in  ecclesiastical  and  maritime  appeals,  if  con- 
venient and  less  expensive  than  a  reference  back 
to  the  vice-adrairaltv  court.  'The  Citi/ uf  PeUhui. 
39  L.  J.,  P.  C.  88  \\:->  App.  Cas.  438  ;  63  L.  t! 
722  ;  6  Asp.  M.  C.  572— P.  C. 

Appeal  from  Vice-Admiralty  Court — Security 
to   restore   Ship  —  Nature  of  Kecognizance.] — 

'I'hough  the  sLcurity  taken  was  in  the  form  of  a 
debt  to  the  king,  not  being  taken  in  a  court  of 
record,  it  was  not  a  recognizance,  but  operated 
as  a  stlpidation  to  abide  the  decision  of  the  court 
of  appeal.  Origin  and  history  of  appeals  in 
prize  cases  considered.  Bremer  v.  Athinx,  1 
H.  Bl.  164. 

When  it  Lies.] — In  any  admiralty  or  vice- 
admiralty  cause  the  right  of  api)eal  to  the  privy 
council  is  perempted  by  any  [jroceedings  being 
taken  by  the  appellant  under  the  decree  to  be 
appealed  from.     Tlir  Ih-'nihiUhi,  supra. 

An  offer  by  a  defendant  out  of  court  to  pay 
the  plaintiff  a  specific  sum  and  costs,  made  after 
judgment  i)ronouncing  the  defendant  liable  in 
general  damages,  does  not  perempt  his  right  of 
appeal.     Litinl  v.  Jirmnil'ir,  supra. 

Interlocutory  Matters.] — Before  24  i:  25 

Vict.  c.  10,  s.  30.  there  was  7io  appeal  fiom  an 
interlocutory  ordei',  which  was  a  mere  grievance  : 
but  the  cau.se  being  appealed  on  the  merits,  the 
party  might  bring  the  grievance  to  the  notice  of 
the  sujierior  court.  Failing  to  do  so,  the  party 
was  held  to  ailopt  the  interlocutory  order  ;  and, 
upon  the  cause  being  remitted,  was  estopped ; 
from  moving  tlie  court  to  rescind  such  ordei'. 
The  WiUiaiii  lliift,  Lush.  25  ;  Swabev,  696  ;  2  ' 
T,.  T.  44H. 

Adduction  of  Fresh  Evidence.] — A  sjiccial  libel 
of  a|ipeal,  with  allegation  and  responsive  allega- 
tion, pleading  new  matter,  admitted  Ijy  the  court 
of  appeal,  and  evidtMicc  taken  thcrenn.  77/r 
Aewjwrf,  .Swabey.  317. 

An  allegaiioii  jdcadiiig  facts  noviter  ad  iioti- 
tiani  ])erveiita.  adniitte<l  by  the  aiipellate  court, 
and  evidence  taken  viva  voce  (hereon.  Di«iii.ixix 
v.  Iteii.,  Thr  Liiiini,  3  Moore,  P.  C!.  (N.8.)  IHl. 

On  a  motion  for  leave  to  adduce  fresh  evidence 
before  the  hearing  of  an  appeal,  it  ajijieared  that 
the  evidence  might  have  been  adduced  at  the 
hearing  in  the  court  below,  if  application  harl 
been  made  to  p(isti)one  the  hearing  for  that  jiur- 
pose,  but  that  no  such  application  was  made. 
The  committee,  therefore,  refused  to  ailmit  fur- 
ther evidence,  and  dismissed  the  motion,  with 
costs.  The  Sriiidiii.  35  L.  J.,  P.  ('.  53  ;  L.  U.  1 
P.  C.  241  ;   12  .Jnr.  (N.s.)  .534. 

Semble,  where  <'in  objection  is  taken  to  the 
exclusion  of  evidence  by  tiie  ju<lge  of  the  admi- 
ralty division,  the  pnii)er  course  is  to  ajiply  for 
a  new  trial  on  that  trround.  ami  not   to  tender 


the  evidence  afresh  in  the  court  of  appeal.  Tlw 
Sir  Riihert  Pi-el.  43  L.  T.  364  :  4  Asii.  M.  C.  321 
— C.  A. 

Principles  of  Dealing  with  Judgment  or  Decree 
appealed  against.]  — Where  a  disputed  fact, 
involving  nautical  questions,  is  raised  by  an 
aj)peal,  as  in  a  case  of  collision,  the  coirrt  will 
not  reverse  the  decree  api)ealed  from,  unless  con- 
clusively satisfied  that  the  decree  is  wrong,  even 
though  the  court  may  entertain  doubts  as  to  the 
finding  of  the  admiralty  court.  The  Julia,  14 
Moore,  P.  C.  210  :  Lush!  224. 

The  court  must  be  satisfied  that  the  decree  is 
founded  on  some  substantial  mistake,  either  in 
law  or  fact.  General  Iron  Screw  Co.  v.  Moss,  15 
Moore,  P.  C.  122. 

Although  there  may  be  considerable  tloubt  in 
the  estimate  taken  by  the  court,  in  respect  of 
the  evidence  of  the  witnesses  upon  questions  of 
nautical  skill,  yet,  con.sidering  the  advantage 
that  court  has  with  the  assistance  of  the  Trinity 
masters,  the  appeal  court  must  be  satisfied 
that  the  court  below  was  wrong,  to  justify  a 
reversal  of  such  finding.  2'he  Coniititutio7i, 
Dean  v.  Marh,  2  Moore,  P.  C.  (n.s.)  453. 

Though  the  judicial  committee  will  not  lay 
down  any  exclusive  rule  as  to  appeals  from  judg- 
ments of  the  court  of  admiialty,  upon  questions 
which  are  entirely  of  fact,  yet  they  are  most 
reluctant  to  come  to  a  conclusion  different  from 
that  of  the  judge  of  the  court  below,  merely  on 
a  balance  of  testimony  :  the  judge  having  had 
the  opportunity  of  seeing  and  testing  the  conduct 
and  ilemeanour  of  the  witnesses.  'The  Alice  and 
The  Princexx  Alice,  38  L.  J.,  Adm.  5  ;  L.  R.  2 
P.  C.  245  ;   1!)  L.  T.  678  ;   17  W.  R.  209. 


Security  for  Costs, 
loll. 


-See  'Tlie  Jleli'ne,  ante,  col. 


c.  From  County  Court. 

When  it  Lies.] — Ci-oss  causes  of  damage  lieard 
togetiier  in  a  county  court  are,  as  to  the  right  of 
a[)peal.  to  be  considered  distinct.  Tin-  Klizaheth, 
39  L.  J.,  Adm.  53  :  L.  U.  3  A.  .V:  Iv  33  :  21  L.  T. 
729. 

The  plaintiff's  in  a  cause  of  damage  in  a  county 
couit  claimed  100/.,  and  recovered  an  amount 
under  50/.  : — Held,  that  no  appeal  lay  to  the 
court  of  admii'alt}'.     Ih. 

The  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  27,  provides  that  the  judge  of  the  court 
of  admiralty  may,  on  sutticient  cause  being 
shewn  to  his  satisfaction,  allow  an  appeal  from 
a  final  decree  or  orilcr  of  a  county  court  in  an 
admiralty  cause  to  be  prosecuted,  notwitiistand- 
iiig  that  the  in.strumeiit  of  appeal  has  not  been 
lodged  in  the  registry  of  the  court  of  admiralty 
within  ten  days  from  the  date  of  the  decree  or 
order  appealed  from  : — Held,  that  an  apjilication 
for  leave  to  aiii)eal  under  this  section  was  riglitly 
made  to  the  judge  of  the  court  of  admiralty 
sitting  as  a  judge  of  the  high  court  of  justice. 
The  Two  J I  roth  erx.  45  L.  .J..  Adm.  47  :  1  P."  D.  52  ; 
33  L.  T.  792  ;  24  W.  R.  112  ;  3  Asp.  M.  C.  99. 

No  appeal  lies  from  tlie  decision  of  a  county 
cfiurt  in  a  salvage  cause  where  there  is  a  tender 
of  less  than  50/.  an<l  that  tender  is  n|)held.  the 
amount  ten<lereil  being  the  amount  '•decreed  or 
ordered"  within  the  County  Courts  Admiralty 
.Jurisdiction  Act.  1S6K  (31  Ac  32  Vict.  c.  71), 
s.  31.  The  Fyenourd,  34  L.  T.  918;  3  Asp. 
M.  C.  218. 
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A  plaintiff  clainiiiig  an  amount  not  exceedinjj 
50Z.  in  an  adniiialty  cause  in  a  (sounty  court,  is 
precluded  from  appealinj;;  from  the  decision  of 
the  court  by  s.  31  of  the  County  Courts  Admi- 
ralty Jurisdiction  Act,  18(18  (31  &  32  Vict.  c.  71). 
The  Fiilcon.  47  L.  J..  Adm.  5(j ;  3  P.  D.  100  ;  38 
L.  T.  29-1 :  2(i  W.  U.  G9G  :  3  Asp.  M.  C.  ->m. 

By  a  decree  of  the  city  of  London  court  an 
action  of  ihimage  instituted  in  that  court  in  the 
sum  of  30/.  was,  after  having  been  heard  on  the 
merits,  dismissed  with  costs.  The  plaintiff 
appealed.  At  the  hearing  of  the  appeal  the 
respondent  objected  to  the  jurisdiction  of  the 
court  to  entertain  the  appeal.  The  court  dis- 
missed the  appeal  on  the  ground  that  as  the 
appellant,  if  successful,  could  not  have  recovered 
more  than  30/.  in  the  action,  he  was  precluded 
from  appealing  by  the  County  Courts  Admiraltj' 
Jurisdiction  Act,  1808,  s.  31.     Ih. 

The  restriction  as  to  amount  due  applies  only 
to  appeals  by  defendants.  Tlic  Doctor  Van 
Thvnnrn  Trll'oir,  20  L.  T.  9()0  ;  17  W.  R.  899. 

Extension  of  Time.] — The  power  of  extending 
the  time  for  aj)pcaling  from  a  decree  or  order  of 
a  countjr  court  in  an  admiralty  suit,  conferred  on 
the  judge  of  the  court  of  admiralty  by  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
s.  27,  may.  since  the  coming  into  operation  of  the 
Judicature  Act,  1873,  be  exercised  by  the  judge 
of  the  couit  of  admiralty  sitting  as  a  judge  of 
the  high  court  of  justice.  The  Two  Urothrr.s, 
supra. 

The  power  conferred  by  s.  27  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  to 
extend  the  time  within  which  an  instrument  of 
appeal  may  be  lodged,  provided  sufficient  cause 
be  shewn,  is  not  altered  or  curtailed  by  s.  6  of 
the  County  Courts  Act,  1875,  this  latter  section 
providins;  an  alternative  mode  of  ajjpeal.  The 
JIumher^5-^  L.  J.,  Adm.  7  ;  9  P.  D.  12  ;  49  L.  T. 
604  ;  32  W.  R.  664  :  n  Asp.  M.  C.  181. 

Security  for  Costs.] — Upon  appeal  from  a 
county  coui't  to  the  court  of  aihniralty,  security 
for  the  costs  of  the  appeal  must  he  given  in  the 
countv  court,  and  not  in  the  couit  of  atlmiralty. 
The  Forest  Queen,  40  L.  J.,  Adm.  17  ;  L.  R.  3 
A.  &  E.  299  :  23  L.  T.  .544  ;   19  W.  R.  167. 

Judge's  Notes  on  Appeal.] — In  an  appeal  to 
the  court  of  admiralty  from  a  county  court 
where  there  is  a  conflict  between  the  transciipt 
of  the  notes  of  evidence  and  the  judgment  taken 
by  a  shorthand-writer  in  the  county  court,  and 
the  county  court  judge's  own  notes,  the  version 
given  by  the  county  court  judge  must  be  accepted 
as  binding  ;  and  if  the  county  court  judge  alters 
the  shorthand- writer's  notes  so  as  to  correspond 
with  his  own  version,  the  court  of  admiralty 
w-ill  order  the  alteration  so  made  to  be  carried 
into  effect  in  the  j>rinted  copies  of  the  a}i[ien(lix. 
The  RalthwaHe  ILill,  30  L.  T.  233  :  2  Asp. 
M.  C.  210. 

In  the  absence  of  the  judge's  notes  of  evidence, 
the  court  of  admiralty  on  the  appeal  allowed 
a  witness  to  be  examined  who  had  given  evidence 
in  the  court  below.  Tlie  C.  S.  Jiutler.  L.  R.  4 
A.  ic  E.  238  :  31  L.  T.  549  ;  23  W.  R.  113  :  2  Asp. 
M.  C.  408. 

Where  there  were  no  notes  of  the  evidence 
taken  before  the  county  court  and  no  judge's 
notes,  the  judge  of  the  admiralty  division 
ordered  the  appeal  to  be   heard    in   viva   voce 


evidence.     The  Confide  nee,  The  Susan.  Elizabeth, 
40  L.  T.  201  :  4  Asp.  M.  C.  79. 

Evidence  on  Appeal.] — The  court  may  order 
witnesses  to  be  examined  viva  voce  at  the  hear- 
ing of  a  cause  of  ajjpeal  from  the  county  court. 
But  such  order  will  not  be  made  except  under 
special  circumstances.  77ie  Jiuxij  Bee,  L.  R.  3 
A.  &  E.  527  ;  26  L.  T.  590  ;  20  W.  R.  803  : 
1  Asp.  M.  C.  293. 

Wherever  there  is  a  probability  of  an  ajjpeal, 
notes  of  the  evidence  given  in  the  county  court 
should  be  taken  by  a  reporter  duly  appointed 
according  to  the  provisions  contained  in  the 
rules  for  regulating  the  admiralty  jurisdiction  of 
the  county  court.     Ih. 

The  court  of  admiralty  is  very  cautious  as  to 
admitting  fresh  evidence  at  the  hearing  of  an 
appeal  from  the  county  court,  and  will  not  do 
so  unless  the  principles  of  justice  require  the 
admission  of  such  evidence.  'The  Jloordei/,  29 
L.  T.  663  ;  1  Asp.  M.  C.  471. 

Semble,  that  surprise  is  a  gi'ound  for  the 
admission  of  fresh  evidence.  An  application  for 
admission  of  evidence  refused  on  the  ground 
that  there  was  no  surprise  shewn.     ///, 

An  application  to  allow  fresh  evidence  to  be 
adduced  at  the  hearing  of  an  admiralty  appeal 
from  an  inferior  court  may  be  made  to  a  single 
judge  of  the  admiralty  division.  The  Eelijjse, 
14  P.  D.  71  ;  60  L.  T.  899  ;  6  Asp.  M.  C.  409. 

Leave  to  Appeal.] — As  a  general  rule,  the  court 
of  admiralty  will  not  grant  permission  to  appeal 
from  a  decree  or  an  order  of  the  court  made  on 
appeal  from  a  county  court  except  in  cases  where 
the  law  is  doubtful,  or  where  the  facts  are  such  as 
to  leave  a  substantial  doubt  on  the  mind  of  the 
court  whether  the  conclusion  at  which  it  has 
arrived  is  right,  or  where  the  pecuniary  interest 
involved  is  large.  The  Sanniel  Laim/,  39  L.  J., 
Adm.  42  ;  L.  R.  3  A.  &  E.  2S4  ;  22  L.  T.  891. 

Leave  to  set  down  an  apjieal  from  a  county 
court  judge  in  admiralty,  which  could  not  be  set 
down  without  leave,  was  refused  by  the  judge  of 
the  admiralty  division.  On  appeal  from  this 
decision,  tlie  court  of  appeal  hekl  they  had  no 
jurisdiction  to  interfere.  Tlie  Am  del,  47  L.  J., 
Adm.  11  ;  2  P.  D.  186  ;  37  L.  T.  138  ;  26  W.  R. 
69  ;  3  Asp.  M.  C.  488.  And  see  TIte  Bona,  supra, 
col.  1010. 

From    County   Court.] — Appeal   lies    by 

permission  of  the  jutlge  below  to  the  high  court 
from  an  interlocutory  order  made  by  a  county 
court  in  an  admiralty  action,  although  the 
action  is  for  a  less  sum  than  50/.  T'lie  Alert, 
United  Steam  Titq  Co.  v.  'The  Alert  {Owners),  11 
R.  702  ;   72  L.  T.'l24  ;  7  Asp.  M.  C.  544. 

Interlocutory  Matter.] — Under  s.  26  of 

the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  leave  toajtpeal  from  an  interlocutory  order 
in  county  court  actions  on  the  admiralty  side 
must  be  obtained  from  the  county  court  judge, 
and  this  enactment  is  still  applicable  to  such 
actions,  notwithstanding  the  general  provisions 
of  s.  120  of  the  County  Courts  Act,  1888,  and 
hence  a  party  caimot  api)eal  from  such  orders 
without  leave.  The  Cashmere,  59  L.  J.,  Adm. 
57  ;  15  P.  D.  121  ;  62  L.  T.  814  ;  38  W.  R.  623  ; 
6  Asp.  M.  C.  515. 

Judgment   of  County   Court   varied   by 

Divisional    Court — Appeal  to    Court    of  Appeal 
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without  Leave.] — Where  a  divisional  court  of 
the  probate,  divorce  and  admiralty  division 
'•alters"  on  appeal  the  judgment  of  a  county 
court  in  an  admiralty  action,  an  appeal  lies 
without  leave  from  the  judgment  of  the  divisional 
court  to  the  court  of  appeal.  7'Jie  Dari,  fi2 
L.  J..  Adm.82  :  [1893]  P.  83  :  1  R.  .572  :  «9  L.  T. 
2.51  :  41  W.  E.  1.53  :  7  Asp.  M.  C.  358— C.  A. 
And  see  The  Li/dia.  supra,  col.  1011. 

Amount  decreed  not  exceeding  £50 — Question 
of  Law.]— The  effect  of  s.  12U  of  the  County 
Courts  Act,  1888.  is  to  give  an  appeal  from  a 
decision  of  the  county  court  on  a  point  of  law 
in  an  admiralty  action,  although  the  amount 
decreed  to  be  due  tloes  not  exceed  hOl.  The 
Men,  61  L.  J.,  Adm.  68  ;  [1892]  P.  67  ;  66  L.  T. 
387  ;  40  W.  R.  41.5  ;  7  Asp.  M.  C.  174. 

An  appeal  now  lies  to  the  high  court  from  the 
decision  of  a  county  court  on  a  question  of  law 
in  an  admiralty  action,  although  the  amount  of 
the  judgment  does  not  exceed  50Z.,  and  although 
no  security  for  costs  has  been  given  ;  the  general 
words  of  s.  120  of  the  County  Courts  Act,  1888, 
by  implication  repealing,  so  far  as  regards 
appeals  on  questions  of  law.  the  special  pro- 
visions contained  in  ss.  26  and  31  of  the  County 
Courts  Admiralty  .Jurisdiction  Act,  1868.  The 
iJrhino,  64  L.  J..  Adm.  8  :  [1S95]  P.  40  ;  6  R.  810  ; 
71  L.  T.  .544  :  43  W.  R.  65  :  7  Asp.  M.  C.  523— C.  A. 

Per  Lord  Esher,  M.R.  :  An  appeal  on  a  ques- 
tion of  law  in  an  admiralty  action  in  the  county 
court  is  now  governed  by  the  act  of  1888, 
whether  the  amount  does  or  does  not  exceed 
.50/.  :  an  appeal  on  a  question  of  fact  in  such  an 
action  is  still  governed  by  the  act  of  1868,  and 
must  complv  with  the  conditions  in  ss.  26  and 
31.     Ih. 

Cross-appeal  —  Jurisdiction.]  —  The  divisional 

court  has  no  jurisdiction  to  hear  a  cross-appeal 
the  subject-matter  iif  which  it  has  no  jurisdiction 
to  hear  as  an  original  appeal.  The  Abie  ILil/iie. 
62  L.  .J.,  Adm.  51  ;  [1893]  P.  173  :  1  R.  607  ;  68 
L.  T.  862  ;  41  W.  R.  .572  ;  7  Asp.  M.  C.  344. 

Judgment  of  Assessors,  not  of  the  Judge.] — 

See  The  Fred,  ante,  col.  lOUO. 


24.  Co.STS. 

a.  Generally. 

In  Salvage  Actions.] — ,sVv  X  \' 1 1 1 .  Salvage, 
ante,  cN.  07  I.  scm,. 

In  Collision  Actions.] — See  XX.  Collision, 
ante,  cols.  855,  seq. 

In  Possession  Suit.] — See  77/r  Virfur,  ante. 
col.  957. 

Certificate  for.] — The  defendants  in  an  action 
fur  daiiiagf.  before  any  statement  of  claim  had 
been  delivered,  aihnitted  tlieir  liability  for  the 
damage,  and  by  consent  the  question  frf  amount 
was  Vjy  an  ordei- of  court  referred  to  the  registrar 
and  merchants  to  report  thereon.  At  the  refer- 
ence before  the  registrar  the  plaintiffs  claimed 
as  damages  295Z.  18x.  \d.  The  registrar  reported 
to  the  court  that  there  was  due  to  the  plaintiffs 
199/.  18.V.  i\d.  Afterwards  they  moved  the  judge 
to  condemn  the  <lefendants  in  the  costs  of  the 
action  and  of  the  reference.     Evidence  wasgivcn 


on  affidavit  in  support  of  the  motion  to  the 
effect  that  the  plaintiffs  at  the  time  their  action 
was  instituted  were  liable  to  a  claim  for  salvage 
in  resi)ect  of  services  rendered  to  their  vessel 
after  the  collision,  and  that  subsequently  and 
before  the  reference  60/.  had  been  paid  and 
accepted  in  .settlement  of  such  claim  : — Held, 
that  the  court  had  jurisdiction  to  certifj^  that 
the  case  was  a  tit  case  to  be  tried  before  it,  and 
that  the  proper  order  to  be  made  was  that  the 
plaintiffs  should  have  the  costs  of  the  action,  but 
that  each  i)arty  should  bear  their  own  costs  of 
the  reference.     The  WiUiumina,  3  P.  D.  97. 

Since  the  Judicature  Acts  it  is  not  necessary 
to  obtain  a  certificate  to  enable  a  ])laintiff  to 
recover  his  costs  in  an  action  in  the  high  court, 
where  such  action  is  within  the  admiralty  juris- 
diction of  the  county  court,  but  not  within  its 
common  law  jurisdiction.  The  Englishmnn,  38 
L.  T.  756.     See  also  The  Aaomi,  infra,  col.  1022. 

Costs  in  Cross  Causes  of  Damage.] — In  cross 

causes  of  damage  the  defendants  in  the  principal 
suit  alleged  various  defences,  and  established 
only  the  defence  of  compulsory  pilotage.  The 
court  refused  to  apportion  the  costs,  so  as  to  allow 
the  plaintiffs  the  costs  of  the  defences  they  had 
established.  The  Schw/ni,  The  lUihert  Morrimn, 
43  L.  .J.,  Adm.  18  ;  L.  R.  4  A.  &  E.  187  ;  30  L.  T. 
537  ;  22  W.  R.  743  ;  2  Asp.  M.  C.  259. 

Separate  Appearance  at  Trial.] — Where  a 
party  obtains  leave  to  appear  separately  at  the 
trial,  he  does  so  subject  to  his  costs  being  dis- 
allowed. The  Lom/furd,  50  L.  J.,  Adm.  28  ;  6 
P.  D.  60  ;  44  L.  T."254  ;  29  W.  R.  491  ;  4  Asp. 
M.  C.  385. 

Liability  of  Co-Plaintiff's.] — Innnunity  of  a 
co-plaintili'  from  costs  does  not  create  a  like 
innnunity  for  the  remaining  co-t)laintiffs.  In 
the  admiralty  court  each  co-plaintiff  is  .severally 
liable  for  the  whole  of  the  costs.  Tlie  Leda, 
Br.  &  Lush.  19  ;  32  L.  J.,  Adm.  58  ;  9  Jur.  (N.s.) 
208  ;  7  L.  T.  864  ;  11  W.  R.  302. 

Proof  of  Documents.] — The  plaintiffs,  in  a 
collision  suit.  subp(enaed  the  receiver  of  wreck 
to  produce  the  original  depositions,  and  did  not 
call  upon  tlie  defendants  to  admit  copies.  The 
couit  pronounced  the  defendants'  vessel  alone 
to  Ijlanu;,  and  condemned  the  defendants  in  the 
costs  of  suit.  The  registrar  ilisallowed  the  costs 
of  the  sul>p(X'na  and  the  exj)enses  of  the  attend- 
ance of  the  receiver  of  wreck,  and  the  court 
refused  to  interfere  with  his  decision.  The 
Cromwell,  L.  R.  3  A.  &;  K.  316. 

Tender  in  Salvage  Suit.] — Where  ii  lender  in 
a  salvage  suit  is  pronouiu;ed  for,  the  usual  prac- 
tice is  to  condemn  the  plaintiffs  in  the  costs 
incurred  since  the  time  of  tender,  but  this 
|)ractice  is  not  invariable,  and  where  the  court  is 
of  opinion  that  the  tender  is  not  a  liberal  one,  it 
will,  in  its  disci'ction,  make  no  oicUm'  with  regard 
to  sucli  costs.  The  Lntiix,  7  P.  I).  199  ;  47  L.  T. 
447  ;  30  W.  R.  892  ;  4  As|..  M.  C.  595.  See  ulw 
ante,  col.  669. 

Form  of  Tender — Offer  to  Pay  Costs.] — A  ten- 
der which  does  not  contain  ;in  offer  tii  pay  costs 
must  specify  the  grounds  upon  which  the  defen- 
dant contends  tlie  ])laintiff  is  not  entitled  to 
costs.     The   Thrae'uni,  41    L.  J.,  Adm.  71  :  L.  R. 
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Collision — Inevitable    Accident. 

ante, cols.  8")8,  scmj. 
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Co-defendants  —  Costs  of  Successful  De- 


Country    Solicitor    attending    Trial    in 

London — Discretion.] — In  taxing  costs  between 
liarty  and  iiaity  a  charge  for  the  attendance  of 
tlic  country  solicitor  at  the  hearing  in  London  is 
discretionary.  Where  in  admiralty  cases  the 
attendance  of  tlie  country  solicitor,  who  has 
taken   the    examination    of    the   witnesses  and 


fendant.] — riic  diunl)  barge  •'  E.,"  while  in  tow  •  managed    the    proceedings   up   to   the   trial,  is 
of  the  steam  tug"  y.,'' was  damaged  by  a  collision  I  necessary  for  the  jjroper  conduct  of   the   case, 


with  the  steamship  "  E.  L."  The  owners  of  the 
"  E."  commenced  an  action  joining  the  owners 
of  both  vessels  as  defendants.  At  the  trial  the 
"  R.  L."'  was  found  alone  to  blame  : — Held,  that 
the  owners  of  the  "  E.  L.,"  having  endeavoured 
to  throw  the  blame  on  the  "  S.,"  must  pay  her 
costs   as   well   as  those  of  the   plaintiffs.     The  j  action  between  the  owners  of  the  "  B."  and  the 

-»-»  .  -r  —  ^T       T  T  A    J 1.1  D     .        "O      T  1^         nnO     ,     I     :^.     /^     11      1      i.\^  ^  i-      4-\-.  ^     ^^I,l^.A>-..-^-*-rt1-^i»-.      ill      n-n      ^^+-1  i-^-vi 


his  charges  for  such  attendance  ought  to  be 
allowed.  The  Soto.  «2  L.  J..  Adm.  17;  [189:-5] 
P.  73  :  1  R.  .^7!t :  (ii)  L.  T.  231  ;  41  W.  R.  479  ;  7 
Asp.  M.  C.  335. 

Printing  Evidence.] — The  parties  to  an 


River  Laqan.  57  L.  J.,  Adm.  28  :  58  L.  T.  773 
6Asp.  M.'C.  281 


Case 


-  Defence  of  Compulsory  Pilotage.]- 
aute,  cols.  856,  seq. 


-See 


C."  agreed  that  the  evidence  talcen  in  an  action 
between  the  owners  of  the  "  A."  and  the  "  C," 
and  printed  for  the  purjjose  of  an  api)eal,  should 
be  used  in  the  action  between  the  "  B."  and  the 
"  C."  The  plaintiffs  paid  the  solicitors  of  the 
"  A."  for  such  prints,  and  charged  the  sums  so 
paid  in  addition  to  the  regular  charge  of  3^7.  jjer 
folio,  as  though  the  printing  had  been  done  in 
this  action,  under  Ord.  LXVl.  r.  7  : — Held,  on 
objection  to  the  taxation,  that  the  charge  of  'id. 
per  folio  was  not  improper.  The  Mammoth,  53 
L.  J.,  Adm.  70  ;  9  P.  D.  12(i  :  51  L.  T.  549  ;  33 
Action  in  High  Court— Less  than  £300  re-  \  W.  R.  172  ;  5  Asp.  M.  C.  289. 
covered — High  Court  Scale.] — Wherein  action; 

(if   damage  by  collision  instituted  in   the  high        Third   Counsel.]— In   an   action   arising 

court  less  than  300Z.  is  recovered,  the  court,  in  out  of  a  collision  where  damage  had  been  done  to 
■exercising  its  discretion  as  to  costs,  will  regard  I  the  amount  of  2,7007.  :— Held,  that  the  charges 
the  size  of  the  vessels,  the  nature  of  the  collision,  [  of  a  third  counsel  should  not  be  disallowed, 
the  length  of  time  occupied  at  the  trial,  and  the  |  Ih. 
judgme'Dt  delivered  by  the  court.     The Saltbuvn 


Costs  of  Motion.] — The  court  will  not  give  the 
costs  uf  apiicaring  to  consent  to  a  motion  where 
the  party  appearing  is  not  in  any  way  prejudiced 
by  the  motion.  The  Achilles,  25  L.  T.  605  ; 
1  Asp.  M.  C.  165. 


[1892]  P.  333 
M.  C.  325. 


1  R.  543  ;  69  L.  T.  88  ;  7  Asp 


Taxation,] — In  an  outport  bill  brought  into 
the  registry  for  taxation  by  a  proctor  who  acted 
as  proctor  for  parties  in  a  cause,  charges  were 
made  for  work  done  in  the  cause  by  a  notary  at 
an  outport.  The  notary  was  neither  a  proctor, 
an  attorney,  nor  a  solicitor.  A  portion  of  the 
-work  for  which  these  charges  were  made  was 
work  connected  with  the  preparation  of  briefs 

and  affidavits  in  the  cause,  and  was  such  as  is  (  allowed  in  the  admiralty  division  to  senior  and 
usually  done  by  solicitors.  The  charges  for  this  j  junior  counsel  ;  but  not  where  the  hearing  of  a 
portion  of  the  work  the  court  disallowed.  2"he  case  though  taken  on  two  days  does  not  amount 
City  of  Brns-seU,  42  L.  .J.,  Adm.  72  ;  E.  R.  4    in  the  whole   to   one  day.     The  Keera,  5  P.  D. 


Counsel's  Fees.] — In  an  action  for  damage 

by  collision,  where  the  damage  to  one  vessel 
amounted  to  20.000Z.,  the  registrar,  on  taxation, 
reduced  counsels"  fees  to  sixty  guineas,  forty 
guineas,  and  twenty-seven  guineas  ;  the  court, 
on  appeal  from  the  taxation,  allowed  the  original 
fees,  holding  that  they  were  proper  fees  in  a  case 
of  that  magnitude.  The  City  of  Luckiuno,  51 
L.  T.  907  ;  5  Asp.  M.  C.  340. 

Retainers  —  Refreshers.]  —  Refreshers 


ity  of 
A.  &  E.  194  ;  29  L.  T.  312  :  22  W.  R.  71. 

On  a  taxation  between  solicitor  and  client  of 
the  costs  of  a  cause,  objections  were  taken  on 
behalf  of  the  client  to  charges  occasioned  by  the 
postponement  of  the  trial  and  the  amendment  of 
the  pleadings,  on  the  ground  that  the  postpone- 
ment of  the  trial  and  the  amendment  of  the 
pleadings  had  been  rendered  necessary  by  the 
negligence  of  the  solicitor  ;  the  registrar  refused 
to  disallow  the  items,  on  the  ground  that  it  was 
not  within  his  province  as  taxing-master  to 
inquire  into  the  question  of  negligence  : — Held, 
that  the  ruling  of  the  registrar  was  right.  The 
Papa  de  Ros.sie,  3  P.  D.  160  ;  27  W.  R.  367. 

Upon  disallowance  of  a  fee  to  counsel  fir 
advising  as  to  the  admissibility  of  a  plea,  the 
court  reviewed  the  registrar's  taxation,  and 
directed  the  allowance  of  the  fee  and  the  costs 
attendant  thereon.  The  Euven,  31  L.  J.,  Adm. 
132  ;  6  L.  T.  508. 

The  costs  of  an  issue,  upon  which  he  is  unstic- 
ccssful,  may  be  taxed  against  a  party,  though 
successful  in  the  suit.     The  Laurel.  Br.  &  Lush. 

191  ;  33  L.  J.,  Adm.  17  ;  9  L.  T.  457. 


118  :  42  L.  T.  743  ;  4  Asp.  M.  C.  277. 

Discontinuance — Commissions  for  Bail.] — The 

expenses  of  procuring  bail  for  the  release  of  a 
ship  cannot  be  recovered  as  costs  against  a  plain- 
tiff who  has  discontinued  his  action,  though  in 
certain  circumstances  they  may  be  recovered  as 
damages.  The  yumida,  The  CulVmgroce,  54 
L.  ,J.,  Adm.  78  ;  10  P.  U.  158  ;  53  L.  T.  681  ;  34 
\V.  R.  156  ;  5  Asp.  M.  C.  483. 

On  Higher  Scale.] — Costs  on  the  higher  scale 
will  only  lie  allowed  under  exceptional  circum- 
stances.' The  Ralshij  or  Cardiff  Steamship  Co. 
V.  Barwirh,  54  L.  J.,  Adm.  65  ;  10  P.  D.  114  ; 
53  L.  T.  56  ;  33  W.  R.  938  ;  5  Asp.  M.  C.  473. 

Costs  on  the  higher  scale  will  only  be  granted 
when  special  grounds  of  urgency  or  importance 
are  shown,  as  it  was  intended  that  the  lower 
scale  should  be  the  ordinary  scale.  An  award  of 
2,400Z.  having  been  made  in  a  salvage  action, 
an  application  under  Ord.  LXV.  r.  9,  for  costs 
on  the  higher  scale  was  made  to  the  court : — 
Held,  that  this  was  not  a  special  ground  so  as  to 
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take  the  case  out  of  the  orclinarv  rule.  T/ie 
Horace.  58  L.  J..  Adm.  64  :  9  P.  0^86  ;  50  L.  T. 
595  ;  32  W.  R.  7.-5  ;  5  Asp.  M.  C.  218. 

Detention  Fees  at  Outport.] — Detention  fees 
-at  an  (Hitport  ai'c  paid  by  the  party  arresting  ; 
but  where  the  marshal  arrests  he  has  the  security 
•of  the  ship  for  his  fees.  Tlie  JVorfJi  Aineriniit. 
Swabey,  466  ;  Lush.  79. 

Costs  of  Appraisement.] — Costs  of  appraise- 
ment, where  it  does  not  sliew  a  greater  value 
than  that  stated  by  the  owners,  are  to  be  borne 
by  the  salvors.  T]ie  Persian.  1  Not.  of  Cas. 
304. 

Decree  against   Defendant  Personally.] — The 

itdmiralty  c'l.iurt  could  decree  a  defendant  person- 
ally to  jiay  costs,  though  the  ship  was  arrested 
and  bail  given.     'The  Volant,  1  W.  Rob.  383. 

Marshal's  Expenses.]  —  See  The  Queen.  19 
L.  T.  70.-;. 

Costs  of  Witnesses.] — The  expenses  of  detain- 
ing a  witness  will  not  be  aUowed,  unless  it  can 
be  shewn  that  his  detention  was  absolutely 
necessary  to  insure  his  attendance  as  a  witness, 
and  was  not  for  any  other  purpose,  e.g.  merely 
to  watch  the  proceedintrs  in  a  suit.  'The  Bahia. 
L.  R.  1  A.  eV:  E.  15  :'ll  Jur.  (N.s.)  10U8  ;  14 
W.  R.  411. 

A  master's  expenses,  at  the  rate  of  \l.  per  week, 
allowed  from  the  arrest  of  the  vessel  in  March, 
1863,  to  July,  1S(;4,  when  the  defemlant  applied 
to  have  the  cause  put  off.     Ih. 

A  party  in  a  cause  is  not  bound  to  examine 
any  of  his  witnesses  before  the  hearing  ;  and  if 
judgment  is  given  in  his  favour  with  costs,  he  is 
in  general  entitled,  with  respect  to  seamen  who 
are  rea.sonably  detained  by  him  as  necessary 
witnesses,  to  the  expenses  of  maintaining  them 
to  the  time  of  the  hearing.  'J'hr  Karla,  Br.  k, 
Lush.  367  ;  13  W.  R.  295. 

In  the  case  of  the  witnesses  being  foreign  sea- 
men, a  reasonable  charge  incurred  for  agency  or 
interpretation  may  be  allowed.     II). 

In  estimating  the  allowance  and  compensation 
for  loss  of  time  in  the  case  of  a  seaman  detained 
to  give  evidence,  the  rate  of  wages  is  a  fair 
criterion.     The  Olive,  Swabey,  292. 

The  expenses  of  material  and  necessary  wit- 
nesses may  be  allowed,  though  they  may  not 
have  been  called  at  the  tiial.  The  Jilddick,  38 
L.  J.,  Adm.  24  :  19  L.  T.  7o5. 

Enforcing  Payment — Attachment.] — In  a  suit 
for  w.'igi'- bioiight  liVM  iii,'i~ii'i'  ;i  lender  was  made, 
and  accepted.  I'rocccdings  were  then  taken  in 
the  court  of  exclie<iuer,  under  17  A:  18  Vict, 
c.  125.  ss.  (il,  65,  to  attach  these  costs  in  the 
hands  of  the  party  from  whom  they  were  due, 
and  such  jiarty  wa-s  compelled  to  pay  them  over 
to  the  judgment  crcditois  of  tlie  master.  The 
proctor  for  the  master  having  received  notice  of 
these  proceedings,  but  not  having  fi|)posed  them  : 
—  Held,  that  the  court  of  aihniiaity  was  Ijounil 
by  the  order  of  the  court  of  exche(juer,  and 
could  not  enforce  payment  of  costs  against  the 
mortgagee  in  possession  of  the  vessel,  the  party 
proceeded  against.  Tlic  (Hire,  Swabey,  423  ;  5 
Jur.  (N.s.)  445. 

Excessive  Bail.] — A  ship  was  arrested,  and 
bail  required  for  an  exorVjitant  sum  : — Held,  that 


the  plaintiffs  must  pay  the  costs  and  expenses 
incurred  bv  the  defendants  in  giving  this  bail. 
The  George  Gordon,  53  L.  J.,  Adm.  28  ;  9  P.  D. 
46  ;  50  L.  T.  371  ;  32  W.  R.  596  :  5  Asp.  M.  C. 
216  ;  and  see  The  Earl  Grey,  1  Spinks,  180. 

Varying  Decree  as  to.] — A  decree  made  by  a 
former  judge,  as  to  costs  in  a  collision  cause 
where  both  ships  were  held  in  fault,  varied.  Tlte 
Monarch,  1   W.  Rob.  21. 

Solicitors'  Lien — Charging  Order — Solicitors 
Act,  1860,  s.  28.]— A  collision  action  was  com- 
proniisetl  upon  the  terms  that  the  defendants, 
the  owners  of  the  '•  Paris,"  should  pay  50  per 
cent,  of  the  damage,  each  party  to  bear  their 
own  costs,  and  the  amount  to  be  ascertained  by 
j  an  arbitrator.  After  the  compromise  the  plain- 
I  tiff  wrote  to  the  defendants'  solicitors,  who  were 
I  jtressing  for  payment  of  money  due  from  the 
plaintiff  to  certain  clients  of  theirs,  and  also  for 
payment  of  certain  costs  due  to  them  from  the 
plaintiff  in  other  matters,  that  they  might  settle 
these  claims  -'out  of  money  coming  in  from 
'  Paris "  s.s."  After  the  arbitrator  had  made  his. 
award  the  defendants'  solicitors  sent  to  the  plain- 
tiffs' solicitors  a  cheque  for  a  small  sum,  being 
the  balance  after  payment  of  the  above-men- 
tioned claims.  The  plaintiffs'  solicitors  took  out  a 
summons  umler  the  Solicitors  Act,  1862,  s.  25,  for 
a  charging  order  for  the  amount  of  their  costs  : — ■ 
Held,  that  they  were  entitled  to  the  order.  The 
Paris,  65  L.  J.,  Adm.  42  :  [1896]  P.  77  ;  73  L.  T. 
736. 


b.  Of  Reference. 

Damage.] — It  is  within  the  discretion  of  the 
registrar  to  order  that  all  the  costs  of  a  reference 
shall  be  borne  by  the  defendants,  though  more 
than  one-fourth  of  the  plaintiff's  claim  be  dis- 
allowed. The  Amelia,  23  L.  T.  544  ;  19  W.  R. 
216. 

When  more  than  one-third  of  the  claim  is 
struclc  off  at  a  reference  by  the  registrar  and 
merchants,  the  court  will  consider  itself  bound 
by  the  rule  of  pi-actice  as  to  costs,  and  condemn 
the  plaintilf  in  the  costs  of  the  reference,  not- 
withstanding hardship  in  the  particular  case. 
The  Eiiijlishinan,  38  L.  T.  756.  See  also  T'hc 
Williainina.  sujjra,  col.  1018. 

A  ship  was  danuiged  by  another  outward 
bound,  antl  tlie  owners  of  the  injured  vessel,  in 
the  bona  tide  belief  that  their  damage  was  greater 
than  it  actually  was,  instituted  a  suit  in  the  court 
of  admiralty  and  arrested  the  ship  for  a  large 
amount,  \mt  accepted  bail  and  I'elcased  the  ship 
at  once  on  ascertiuning  their  actual  damage  ;  the 
defendants  admitted  lialjility,  and  the  damage 
was  referred  to  the  registrar  ;  the  claim  made  by 
tile  i)laintiffs  was  a  little  over  3(10/.,  but  the 
registrar  reduced  the  amount  claimed  by  more 
than  one-third,  and  made  no  refjort  as  to  costs. 
r)ti  application  by  tiic  plaintiffs,  the  court  certi- 
lieil  for  tlie  costs  of  suit,  under  the  County 
Courts  Ailmiralty  Jurisdiction  Act,  18(;8,  but 
condemned  the  plaintiffs  in  the  costs  of  the 
reference.  The  \aom.i,  32  L.  T.  886  ;  23  W.  R. 
8.S7  ;  2  Asi>.  ,M.  C.  588. 

Where  in  an  action  of  damage,  the  defendant 
sets  up  a  counter-claim  relating  to  the  collision  in 
respect  of  which  the  action  is  brouglit.  and  both 
ships    are   held    to   blame,   and   a   reference   is 
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ordered  to  ascertain  the  amount  of  damage  sus- 
tained by  each  ship,  each  party  is,  as  a  general 
rule,  entitled  to  tlie  costs  of  establishing  his 
claim  before  the  registrar,  provided  that  not 
more  than  one-fourth  of  his  claim  has  been  dis- 
allowed. Tlie  Martj,  7  P.  D.  2Ul  ;  48  L.  T.  28  ; 
31  W.  K.  298  ;  5  Asp.  M.  C.  38. 

Where  a  plaint  ifiE  in  a  reference  in  a  collision 
action  withdraws  a  large  item  of  his  claim  at  the 
reference,  and  not  before,  and  he  recovers  less  than 
two-thirds  of  the  amount  originally  claimed,  but 
more  than  two-thirds  of  the  amount  which  remains 
after  his  withdrawal  of  the  above  item,  the 
original  amount  of  his  claim  before  withdrawal 
is  the  claim  upon  which  costs  are  to  be  given, 
and  he  is  not  entitled  to  his  costs.  The  Eileaii 
BulK  49  L.  T.  444  ;  5  Asp.  M.  C.  154. 

As  by  Ord.  LXV.  r.  1,  of  the  Rules  of  the 
Suprem'e  Court,  1883,  the  costs  of  all  proceedings 
are  in  the  discretion  of  the  court,  the  general 
rule  of  practice  in  the  admiralty  court  as  to  the 
costs  of  references,  namely,  that  when  more  than 
a  fourth  is  struck  off  a  claim,  each  party  pays 
his  own  costs,  and  when  more  than  a  third  the 
claimant  pays  the  other  party's  costs,  is  wrong, 
and  the  court  must  exercise  its  discretion  accord- 
ing to  the  circumstances  of  each  particular  case. 
TJie  Empresa  Euf/enie  (Lush.  140)  overruled. 
TJie  Frlcdchprq ,  .54  L.  J.,  Adm.  75  ;  10  P.  D. 
112  ;  52  L.  T.  837  ;  33  W.  R.  687  ;  5  Asp.  M.  C. 
426— C.  A. 

Claimant  condemned  in  whole  costs  of  the 
reference  where  a  large  part  of  the  claim  was 
disallowed,  and  no  objection  made  to  the  regis- 
trar's report.  The  J.  J.  Ilathoni,  4  Jur.  (N.S.) 
790. 

Taxation— Interference  with.] — The  court  will 
not  ordinarily  interfere  with  the  registrar's  dis- 
cretion as  to  taxation,  unless  a  mistake  in  prin- 
ciple has  been  made.  The  Keera,  5  P.  D.  118  ; 
42  L.  T.  743  :  4  Asp.  M.  C.  277. 

Costs  attending  Claim  for  Freight  disallowed.] 

— The  shii)Owner  claimed  as  damages  for  the 
collision  freight  which  his  ship  might  have 
earned  under  a  charterparty  entered  into  before 
the  collision  for  a  voyage  to  be  performed  after 
the  collision  : — Held,  that  he  must  pay  the  costs 
attending  the  claim  for  freight  at  the  reference. 
The  Soiith  Sen,  Swabey,  141. 

Masters'  Wages.] — The  rule  obtaining  in  refer- 
ences in  causes  of  collision,  that  if  the  registrar 
strikes  off  more  than  one-third  of  the  plaintiffs 
claim,  the  plaintiff  shall  be  condemned  in  the 
costs  of  the  reference,  does  not  apply  to  a  refer- 
ence in  a  cause  of  master's  wages  ;  but  the  court 
will  decide  equitably  according  to  the  circum- 
stances of  the  particular  case.  The  LemneUa 
Lush.  147:  30  L.  J.,  Adm.  1. 

Upon  a  report  by  the  registrar  in  a  cause  of 
master's  wages,  the  court  will  not  determine  the 
incidence  of  the  costs  of  the  reference  by  any 
fixed  rule,  but  according  to  circumstances  of  the 
case.     The  William,  Lush.  199. 

On  a  reference  of  the  accounts  in  a  master's 
wages  suit,  more  than  half  of  the  owner's  claim 
of  set-off  and  nearly  two-thirds  of  the  master's 
claim,  were  disallowed.  Charges  of  immorahty 
were  made  by  the  owners  but  not  sustained. 
The  master  was  allowed  his  costs  of  reference. 
The  Strathalhm,  6  L.  T.  107. 

-See  The  Blaeh 


c.   Of  Appeal. 


Of  Appeal  from  Registrar. ]- 
Pi-ince,  infra. 


Costs  to  follow  Event — Special  Circumstances.] 
— The  costs  of  an  admiralty  action,  both  in  the 
court  of  appeal  and  in  the  court  below,  follow 
the  event  in  the  absence  of  special  circumstances. 
The  Batartei;  59  L.  J.,  Adm.  54  ;  15  P.  D.  37  : 
62  L.  T.  406  ;  38  W.  R.  522  ;  6  Asp.  M.  C.  500— 
0.  A.  S.  P.,  The  Swansea  and  The  Condor,  48 
L.  J.,  Adm.  33  ;  4  P.  D.  115  ;  40  L.  T.  442  ;  27 
W.  R.  748  :  4  Asp.  M.  C.  115— C.  A. 

Where  leave  necessary.] — Costs  not  allowed 
when  the  court  of  appeal  reversed  the  decision 
of  the  court  below  in  an  appeal  for  which  per- 
mission was  necessary.  The  Sioallow,  36  L.  T. 
231  :  3  Asp.  M.  C.  371— C.  A. 

Collision — Inevitable  accident.] — In  an  action 
for  damage  by  collision  in  which  the  defence  was 
inevitable  accident,  the  plaintiffs  obtained  judg- 
ment on  the  ground  that  negligence  on  the  part 
of  the  defendants  had  been  proved.  On  appeal 
to  the  court  of  appeal,  the  defence  of  inevitable 
accident  was  established,  and  the  judgment 
reversed  : — Held,  that  as  the  admiralty  court  is 
j  a  division  of  the  high  court  of  justice,  the 
I  general  rule,  in  force  in  the  other  divisions — that, 
in  the  absence  of  special  circumstances,  costs 
follow  the  event — ought  to  be  followed  in  that 
court,  and  that  on  the  appeal  being  allowed,  the 
defendants  were  entitled  to  the  costs  both  of  the 
appeal  and  in  the  court  below.  The  Monhseaton, 
58  L.  J.,  Adm.  52  ;  14  P.  D.  51  ;  60  L.  T.  662  ; 
37  W.  R.  523  ;  6  Asp.  M.  C.  383— C.  A. ;  and  see 
The  Kaples,  55  L.  J.,  Adm.  64  ;  11  P.  D.  124  ;  55 
L.  T.  584  ;  35  W.  R.  59  ;  6  Asp.  M.  C.  30. 

One  or  both  Ships  in  fault.] — When  in  a 

cause  of  collision  the  appellant  was  found  in  the 
court  below  solely  to  blame,  and  condemned  in 
the  whole  ilamage,  and  the  court  of  appeal  found 
both  parties  to  blame,  and  diviiled  the  damage, 
costs  of  appeal  were  given.  The  Fyenoord,  Swa- 
bey, 374. 

Where  both  parties  appeal  from  a  sentence, 
pronouncing  both  to  blame,  and  the  sentence  is 
affirmed,  no  costs  of  the  appeal  are  given.  The 
North  American  and  The  Tecla  Carmen,  Swabey, 
358  :  12  Moore,  P.  C.  331. 

Material  mistakes  in  respect  to  certain  facts  in 
evidence  occurred  in  the  summing  up  of  the 
judge.  The  committee,  though  it  sustained  the 
decree  appealed  from,  under  the  circumstances 
affirmed  the  judgment  without  costs.  General 
Iron  Screw  Co.  v.  Moss,  15  Moore,  P.  C.  122. 

And  see  further  as  to  costs  in  collision  appeals, 
ante,  col.  860. 

Salvage.] — Though  in  appeals  as  to  the  amount 
of  salvage  the  privy  council  generally  did  not 
give  a  successful  appellant  his  costs  of  the  appeal, 
such  appeals  under  the  Judicature  Act  form  no 
exception  to  the  general  rule  that  a  successful 
appellant  is  cntitLed  to  his  costs.  The  City  of 
Berlin.  47  L.  J.,  Adm.  2  ;  2  P.  D.  187  ;  37  L.  T. 
307  :  25  W.  R.  793  ;  3  Asp.  M.  C.  491— C.  A.  And 
see  further  as  to  costs  in  salvage  appeals,  ante, 
col.  677. 

From  Registrar.]- The  costs  of  an  appeal 
from  the  registrar,  as  a  general  rule,  follow  the 
result  of  the  appeal.  The  Black  Prince,  Lush. 
568. 
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B.  MARINE   INSURANCE. 

I.  Policies. 

1.  Stdvipnu/  and  Bequiremcntx. 

II.  Necessity  of  Stamp,  li)28. 

b.  Upon  Alteration,  IO80. 

c.  Slips  and  Informal  Contracts,  1032. 

d.  Le.gality,  103."). 

2.  BL'-Inxurancp,  103(). 

3.  Double  Iiumranci-,  lii39. 

4.  Grant  and  IgxHi-  of  Policy,  1010. 

0.  Alteridioji  and  Correction,  1011. 

6.  Construction,  1013. 

7.  Rntif cation,  1046. 

8.  Property  in  Policy,  ln46. 

II.  Insurance  by  Agents,  Part  Owners,  or 

Trustees,  104(5. 

III.  Duration  of  PiISK. 

1.  On  Goods. 

a.  What  Goods.  InlS. 

b.  On  I.oadins:  or  Landing  Cargo,  1050. 

c.  Mode  of  Loading  and  Landing,  10.54. 

d.  What  Port,  I0."i5. 

2.  On  Ship. 

a.  E.Ktent  of  Liability,  lO.'iS. 

b.  Termination  on  flooring,  1064. 

c.  Time  Policy,  1067. 

3.  On  Freight,  1068. 

IV.  Nature  of  Risk. 

1.  Perils  of  the  Sea 

a.  Injury  consequential  on,  1073. 

b.  Collision  —  Running-down     Clause, 

10S2. 

c.  Whilst  under  Repair,  108.5. 

d.  Ship  Missing.  1086. 

e.  Other  Cases,  1087. 

/.  Evidence  of  Loss,  1087. 

2.  Pentrainf  and  Detention,  1089. 

3.  Strandinij. 

a.  Oi)eration  of  Memorandum,  1092. 

b.  What  is,  1093. 

4.  Barriitrij. 

a.  What  is,  1097. 

b.  Who  can  Commit,  1099. 

c.  Effect  and  Proof  of,  1100. 
.5.  Jettixon,  llul. 

6.  Fire.  11 02. 

7.  Capture  and  Seizure. 

a.  What  amounts  to,  1104. 

b.  Proof,  llnx. 

8.  Other  Hi. 'tis ,  lloO. 

\'.  Intbrest  ok  ,\ssi;rei). 

1.  Freiijhf,  lllo. 

2.  Giwdx  and  Canjo.  Ills. 

3.  PaxHiKje-monry,  112.5. 

4.  Seamen  H  Waijex,  112f>. 
.5.   Rrpeeted  Profit x,  1126. 

6.  Ship  and  Furniture,  1129. 

7.  Deeh  Carijo.  Jettixon.  1130. 

8.  Jiilli'  and  Adrancenfor  Ship's  f'xe,  113(1. 

9.  Bottomry,  Betpondcntia,  Mortijaye,  1132. 
10.   ^()/;/w/**/('«,  1 136. 

VOL,    XIII. 


11.  E.rpected  Loxsex,  1136. 

12.  Waijering  Policies,  1137. 

13.  Vahted  Policies,  1138. 

14.  Neutral  or  II0.1t He  Property.  1142. 

15.  Prize,  1143. 

16.  Legal  or  Equituhle,  1145. 

17.  Arerment  and  Proof  of  Interest.  1145. 

VI.  Warranties. 

1.  Construction  Generally,  1148. 

2.  Nationality,  1149. 

3.  Scateorthincts. 

II.  Sufficiency  generally,  1150. 

b.  On  Time  Policy,  1154. 

c.  Carrying  Goods,  1155. 

d.  Crew,  1157. 
c.  Pilot,  1158. 

/.  Repairs,  1158. 
q.  Tackle  and  Furniture,  1159. 
'h.  Lighters,  1159. 
;.  Proof,  1159. 

4.  Position  of  Ship,  1161. 

5.  2h  Sail  on  a  given  Day,  1163. 

6.  To  Sail  with  Conroy,  1167. 

7.  Neutrality,  1170. 

8.  Against  Confiscation,  1173. 

9.  Against  Capture,  1176. 

10.  As  to  Cargo,  1177. 

11.  Uninsured,  1177. 

12.  Free  from  Average— See  X.  Losses. 

VII.  Concealment  and  Misrepresentation. 

1.  ^\l^en  Material  generally,  1178. 

2.  Knoicledge  of  Agents,  1185. 

3.  Known  Course  of  Proceeding,  1188. 

4.  Intelligence  at  Lloyd,' s,  1189. 

5.  State  and  Condition  of  Ship  and   Cargo. 

1191. 

6.  Time  of  Sailing,  1194. 

7.  Ship's  Name,  lohenin  Danger,  1196. 

8.  Port  or  Placemf  Sailing  or  Loading,  1197. 

9.  Commencement  of  Hostilities,  1198. 

10.  Terms  of  Insurance,  1199. 

11.  Proof.  1199. 

12.  Chiinrrry  .hirisdiction.  1200. 

VIII.  Voyage. 

1.  General  Legality,  1201. 

2.  Simulated  Papers,  12ti5. 

3.  Clearance,  1206. 

4.  />«•/;  C<?7-i7f>,  1207. 

5.  Ifostilc  Ports,  1208. 

6.  Ports  under  Emhargo,  1209. 

7.  Neutral  Trading,  1209. 

8.  Abandonment  of  Voyage,  1211. 

IX.  I>i:vi.\tion. 

1.  Generally.  1212. 

2.  Stress  of  ^^'eather.    1215. 

3.  Hostile  Ports,  1215. 

4.  Pestraint,  1216. 

5.  Trading,  1217. 

6.  L'lberty  to  Touch  at  Ports.  1219. 

33 
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7.  SeckiiKj  Convoii,  1223. 

8.  Cruising,  1223. 

X.  Losses. 

1.  Totiil  Losx,  1221. 

2.  Constructive  Total  Loss,  1236. 

3.  Average  Loss. 

a.  General  Average,  1240. 
h.  Warranty  against,  12-17. 

4.  Adjustment. 

a.  Persons  Adji;sting,  12.53. 
h.  Computation,  1255. 

c.  Effect  of,  12()2. 

d.  Payment,  1266. 

5.  E.rjyenscs — Sue  and  Labour  Clause,  1268. 

XI.  Abandonment. 

1.  JVotiee. 

a.  Form  of,  1277. 

h.  By  whom  Given,  1278. 

e.  Time  for  Notice,  1278. 
d.  Acceptance  of,  1282. 

2.  In  ivhat  Cases,  1283. 

3.  On  Loss  hy  Perils  of  Sea,  1288. 

4.  On  Capture,  1289. 

5.  Evibargo  and  Conjiseation,  1292. 

6.  On  Loss  h)/  other  Means,  1294. 

7.  Effect  of,  on  Freight  and  Cargo,  1294. 

XII.  Sale,  by  Master,  op  Ship  and  Cargo. 

1.  Ship,  1297. 

2.  Cargo,  1301. 

XIII.  Premiums. 

1.  Return  of. 

a.  Policy  Void,  1303. 
h.  Voyage  Illegal,  1303. 

c.  Risk  not  Commenced,  or  Incomplete, 

1305. 

d.  Ship  in  Safety.  1306. 

e.  Other  Matters.  1308. 

2.  Payment — Action  for,  1309. 

XIV.  Assignment  of  Policy,  1311. 

XV.  Subrogation,  1313. 

XVI.  Action  on  Policy. 

1.  Generally. 

a.  Parties,  1314. 
h.  Time  for,  1317. 

c.  Evidence,  1317. 

d.  Consolidation,  1321. 

e.  Payment  into  Court,  1323. 
/.  Arbitration,  1323. 

g.  Pleading,  1325. 

2.  Bights  of  Insurers,  Vd'il. 

3.  Bankrvptcy,  1334. 

4.  Interest  Becorcrahle,  1334. 

5.  Cliancery  Jurisdiction,  1334. 

6.  Early  Actions  on  Policies,  1335. 

XVII.  Insurance  Brokers  and  Agents. 

1.  Betainer  and  Employ inent,  1335. 

2.  Duty  and  Liability,  1336. 

3.  Authority    to    Pay    and    Beceire   Los.^cs, 

1340. 

4.  Set-off;  1342. 


5.  Lidliility  for  J'oliry  Moneys,  1344. 

6.  Bemuneration,  1344. 

7.  Lien,  1346. 

XVIIl.  Insurance  Companies  and  Mutual 
Marine  Insurance  Associations. 

1.  Legality,  1350. 

2.  Actions  for  Contrihution,  1352. 

3.  B.ules,  1357. 

4.  Winding-up,  1363. 


I.  POLICIES. 

1.  Stamping  and  Bequirements. 

a.  Necessity  of  Stamp,  1028. 

b.  Upon  Alteration,  1030. 

('.  Slii)S  and  Informal  Contracts,  1032 
d.  Legality,  1035. 

2.  Bc-Insurance,  1036. 

3.  Double  Insuran/je,  1039. 

4.  Grant  and  Issue  of  Policy,  1040. 

5.  Alteration  and  Correction,  1041. 

6.  Construction,  1043. 

7.  Batijication,  1046. 

8.  Projicrty  in  Policy,  1046. 

1.  Stamping  and  Requirements. 
a.  Necessity  of  Stamp. 

Under  early  Acts.]— Under  25  Geo.  3,  c.  44, 
where  several  persons  were  interested  in  an 
insurance  all  their  names  had  to  be  inserted  in 
the  policy.  Wilton  v.  Beatson,  1  Park.  Ins. 
(8th  ed.)  16. 

Stamped  policy  is  alone  binding.  Bogers  v. 
McCarthy,  1  Park.  Ins.  (8th  ed.)  39. 

Admissibility  in  Evidence.] — By  35  Geo.  3, 
c.  63,  s.  14,  and  4S  Geo.  3,  c.  149,''if  several  distinct 
interests  were  insured  in  the  same  policy,  though 
for  one  entire  sum,  on  goods  "to  be  thereafter 
declared  and  valued"  ;  and  it  appeared  in  fact 
that  the  several  interests  included  fractional 
parts  of  lOOZ.,  which  interests  were  afterwards 
declared  and  indorsed  on  the  policy,  such  policy 
could  not  be  given  in  evidence,  nor  was  available 
in  law  to  any  extent,  unless  stamped  with  a 
stamp  of  sufficient  value  to  cover  all  such  frac- 
tional parts ;  though  sufficient  to  cover  the 
entire  sum  insured.  Bapp  v.  Allnutt,  15  East, 
601. 

Where  a  policy  produced  at  the  trial  of  an 
action  has  a  suilicient  stamp,  evidence  will  be 
received  that  it  had  no  such  stamp  when  it  was 
effected,  in  which  case  it  is  a  mere  nullity, 
though  stamped  afterwards  by  order  of  tlie 
commissioners.  Roderick  v.  Ilovil,  3  Camj). 
103. 

A.  insured  a  ship  in  a  mutual  marine  insurance 
association  in  1863,  and  the  policy,  which  was 
not  stamped,  was  annually  renewed  up  to  the 
year  ending  March,  1868.  In  February,  1868, 
the  ship,  with  A.  on  board,  was  lost  at  sea.  The 
loss  of  the  ship  was  reported  to  the  association, 
and  from  entries  in  the  minute-books  the  money 
due  upon  the  policy  was  raised  by  order  of  the 
committee,  but  retained  by  the  secretary  until  a 
personal  representative  to  A.  had  been  appointetl. 
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The  coLipany  was  ordered  to  be  wound  up  in 
January,  1870.  and  A.'s  widow  obtained  letters 
of  administration  to  him  in  December,  1871. 
Upon  a  claim  by  the  widow  under  the  winding- 
up  for  the  amount  secured  by  the  policy  : — Held, 
that  there  was  a  sufficient  admission  of  liability 
in  the  books  of  the  company  to  enable  the  widow 
to  recover  as  a  creditor  for  the  amount  secured 
by  the  policy,  although,  from  the  absence  of  a 
stamp,  the  policy  itself,  upon  which  the  claim 
arose,  could  not  be  given  in  evidence.  Tfifjn- 
month  and  General  Mutual  Shipping  Attsoria- 
fio/i.  In  IT.  Marfin'x  ehiim.  41  L.  J.,  Ch.  679  : 
L.  K.  14  Eq.  148  :  2G  L.  T.  684:  1  Asp.  M.  C. 
82.-). 

Question  for  Jury.] — On  the  trial  of  an  action 
on  a  policy  in  ^^hich  the  existence  of  the  policy 
was  in  issue,  the  plaintiffs,  pursuant  to  notice  to 
produce,  called  on  the  defendant  to  produce  the 
original  policy.  He  declined,  and  they  thereupon, 
with  a  view  of  proving  that  it  had  Vjeen  duly 
executed,  proceeded  to  put  in  a  document,  jiur- 
porting  to  be  a  copy  of  the  jtolicy  Avhich  they 
had  received  from  the  defendant's  broker.  The 
defendant  objected,  and  requested  the  judge  to 
hear  evidence  to  shew  that  no  original  policy 
was  or  ever  had  been  in  existence.  The  objection 
was  overruled,  and  the  alleged  copy  admitted. 
Later  in  the  cause  the  defendant  gave  evidence 
tending  to  prove  that  in  fact  there  had  never 
been  any  duly  stami)ed  policy,  or  indeed  any 
policy  at  all  executed,  and  the  judge  left  it  to 
the  jury  to  say  whether  there  had  or  had  not 
been  executed  a  duly  stamped  jjolicy  by  the 
defendant.  The  jury  found  in  the  affirmative  : — 
Held,  that  the  (juestion  was  rightly  left  to  the 
jury,  inasmuch  as  if  the  judge  had  himself  decided 
it,  he  would  in  fact  have  decided  the  main  issue 
between  the  parties.  Sfoicn  v.  Quemer,  89  L.  J.. 
Ex.  60  ;  L.  R.  5  Ex.  1.5.5  ;  22  L.  T.  29  ;  18  W.  R. 
466. 

Letter  referring  to  Rules  not  Stamped.] — B. 
•Jc  Co.,  1a'  lrtt(jr,  autluiriscd  tlio  managers  of  a 
nnitual  marine  insurance  associatit)ii  td  insure  a 
shii)  with  the  association,  and  undertook  to  abide 
by  the  rules  and  regulations  thereof.  By  the 
rules,  each  insurer  became  liable  to  contribute 
to  the  losses  of  any  other  insurer  in  certain  pro- 
portions. In  pursuance  of  the  authority  given 
by  B.  &  Co.,  a  duly  stamped  policy  was  issued  to 
them,  which,  however,  contained  no  refereii(;e  to 
the  rules: — Held,  that  the  letter,  althimgh  not 
stamped,  was  admissible  in  evidence,  and  that 
V>.  ic  Co.  were  contributories.  Albert  Arenn/e 
AKMucifitiov,  In  re,  JUyth  J^'  Cd.'x  Ctixe,  L.  R.  13 
E<[.  .529  ;  20  W.  R.  r,04. 

Court  will  take  Notice  of,  notwithstanding 
Parties'  Admissions.  ] — In  an  action  <>ri  an  allig'-d 
CMMtracl  of  in^iuunce.  a  s|)('oial  case  was  staled 
without  ])lcadings.  from  which  it  ap|)eared  that 
no  stamped  itolicy  had  ever  l)een  executed  ;  but 
It  was  statofl  that,  for  the  ])urfiose  of  the  case,  it 
■was  to  be  taken  as  if  the  defendants  had  executed 
a  valid  policy  in  the  ordinary  form.  The  case 
•Nvas  ordered  to  Vie  struck  out  on  the  ground  that 
tliere  was  no  legal  contract,  on  which  tlie  judg- 
ment of  the  court  could  be  delivered,  and  that 
the  admission  did  not  authorise  the  court  to 
■discuss  the  case.  J^'Lron  v.  Albion  Marine  Innur- 
ance  Co.,  36  L.  J..  Ex.  180  ;  L.  R.  2  Ex.  338  ;  16 
'L.  T.  .568  ;  1.5  W.  R   964. 


30  Vict.  c.  23,  ss.  1,  4.] — A  time  policy  embrac- 
ing several  ships  with  separate  sums  insured  on 
each  is  proper!}-  stamped  at  the  aggregate  amount 
insui-ed.  Great  Britain  Stea/1/.sIiij?  Pmniuin 
Association  v.  WJii/te,  19  Ct.  of  Sess.  Gas.  (4th 
ser.)  109. 

Ship  Insured  without  Stamped  Policy — Estop- 
pel.]— Where  a  member  of  a  mutual  insurance 
company,  afterwards  converted  into  a  limited 
company,  has  vessels  on  its  books  as  insured, 
and  pays  calls,  and  otherwise  acts  as  if  he 
were  a  member  of  the  company,  he  is,  in  any 
action  brought  against  him  by  the  limited  com- 
pany for  calls  on  losses,  estopped  from  denying 
his  liability,  and  from  setting  up  either  any  irre- 
gularity in  the  transfer  from  the  one  company 
to  the  other,  or  that  the  losses  were  paid  without 
any  stamped  policies  being  entered  into  in  con- 
travention of  30  Vict.  c.  23,  s.  7.  Barruw-in- 
Furne.ss  Mutual  Ship  Insurance  Co.  v.  Asliburner, 
54  L.  J.,  Q.  B.  377  :  54  L.  T.  58  :  5  Asp.  M.  C. 
527— C.  A. 

Policy  issued  by  Mutual  Company — Sealing — 
Validity — Stamp  Act.] — Where  a  policy  issued 
by  a  mutual  insurance  company  is  sealed  with 
the  company's  seal  and  attested  by  the  manager 
it  is  sufficiently  signed  within  the  meaning  of  the 
Stamp  Act,  30  &  31  Vict.  c.  23,  s.  7.  Marine 
Mutual  Insurance  Co.  v.  Young,  43  L.  T.  441  ; 
4  Asp.  M.  C.  357. 


b.  Upon  Alteration. 

Where  Stamp  Required.] — A  stamped  policy, 
on  which  an  unstamped  memorandum  has  been 
afterwards  indorsed,  is  not  admissible,  unless 
the  memorandum  is  also  stamped.  Ilex  v.  dfill- 
snn,  2  Leach,  C.  C.  1007  ;  R.  .t  R.  138 ;  1  Taunt. 
95. 

Goods  and  specie  to  a  certain  amount  having 
been  insured  by  a  policy  on  ship  or  ships  which 
should  sail  on  the  voyage  insured  between  the 
1st  October,  1799,  and  the  1st  June,  1800,  a 
memorandum  written  on  the  policy  on  the  11th 
.June,  extending  the  time  of  sailing  to  the  l.<t 
August,  1800,  di<l  not  reijuire  a  new  stamp,  being 
within  the  35  Geo.  3,  c.  63,  s.  13,  which  jirovided 
that  the  act  imposing  tlie  stamp  shall  not  extend 
to  prohibit  the  making  any  lawful  alteration  in 
the  terms  or  con<litions  of  anv  polirv.  Kensington 
V.  Imjlis,  8  East,  273  ;  9  K.  K.  43s'. 

A  jiolicy  of  insurance  duly  stamped  was  ellected 
on  a  ship  on  a  voyage  at  and  from  Liverpool  to 
Quebec.  The  ship  being  detained  beyond  the 
intended  time  of  sailing,  the  following  memoran- 
(hnn  was  iiidorsed  on  the  jiolicy  :  "The  'Hebe' 
Ix'ing  unavoidably  detained  beyond  the  intended 
time  of  sailing  to  Quebec,  the  voyage  is  ciianged, 
and  the  vessel  proceeds  from  Liverpool  to  St. 
.John's,  New  Brunswick,  at  and  from  thence  to 
London  ;  and  in  consideration  of  one  guinea  per 
(•cut.  additional,  the  und'^rwriters  agree  to  con- 
ti7iue  on  tlie  risk  until  the  vessel  shall  be  arrived 
liack  in  London,  or  her  jiort  of  discharge  in  the 
Lnited  I\ing<lom": — Held,  that  the  change  of 
destination  of  the  ship,  provided  for  by  the 
memorandum,  was  an  alteration  in  the  terms  and 
co7iditiojis  of  the  jKilicy,  within  35  Geo.  3,  c.  63, 
s.  13;  and,  therefore,  the  jiolicy  so  altered  by 
the  memorandum  did  not  require  a  new  stamp. 
Broehelhnnli  v.  Suqrue,  1   B.  cS:  A<1.  81  ;   1  M.  .V: 

38-2 
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Eob.  102  :  r.  Car.  &  P.  21  :  S  L.  J.  (o.s.)  K.  B. 
371. 

Where  there  was  a  inilii'v  on  ^oods  nt  ami  from 
S.  to  R..  and  the  ship  being  ih'iveii  into  W.  and 
detained,  the  assureil  wrote  to  their  agents  in  L. 
"that  the  captain  had  been  ordered  to  proceed  to 
C.  as  they  were  not  certain  whether  the  enemy 
might  be  at  U.  or  not,  and  that  the  passage  to  C. 
was  nearly  the  same,  but  rather  the  shortest  and 
safest,  and  they  desired- the  agents  to  arrange 
the  matter  with  tlie  uiidei'writers,"  which  letter 
the  agents  receiving  on  12th  July,  api)lied  to  the 
underwriters  for  their  consent  to  alter  the  policy, 
by  adiHng  the  words  '•  S.  or  M.  after  R."  which 
consent  was  obtained,  and  the  shi})  and  goods 
wei'e  afterwards  lost  in  the  voyage  to  C.  : — Held, 
that  this  alteration  did  not  require  a  new  stamp, 
it  being  within  85  Geo.  3,  c.  G3,  s.  13.  I? inii.it rum 
V.  JielL  o  M.  &  S.  267. 

A  ])olicy  effected  on  shij)  and  outfit  on  a  voyage 
upon  the  southern  whale  fishery  out  and  home, 
cannot  be  altered  by  consent  after  the  ship  sails, 
and  the  risk  attaches  to  an  insurance  on  "  ship 
and  goods  "  without  a  new  stamp  ;  outfit,  the 
subject-matter  of  insurance,  being  essentially 
different  in  such  a  voyage  from  goods,  and  there- 
fore not  within  the  exception  of  the  35  Geo.  3, 
c.  63,  s.  13,  which  enabled  alterations  to  be  made 
in  the  terms  or  conditions  of  a  policy,  without 
having  a  new  stamp,  so  that  the  thing  insured 
remained  the  property  of  the  same  persons. 
JliU  V.  Priftr/i,  8  East,  373  :  1  Camp.  72  ;  9  R.  R. 
469.  And  see  Frpnrh  v.  Pntton,  9  East,  351  ; 
1  Camp.  180  ;  9  R.  R.  571  ;  Bced  v.  Bit  re, 
7  B.  &  C.  261  :  2  Car.  >S:  P.  624  ;  31  R.  R. 
190. 

A  vessel  having  sailed  and  put  back  to  the 
Downs,  and  then  sailed  again,  laboured  and 
strained  much  from  being  overloaded,  and  then 
put  back  a  second  time  ;  and  upon  an  applica- 
tion to  the  underwriters  for  liberty  for  the  ship 
to  go  into  port  to  discharge  part  of  the  cargo,  it 
was  oidy  communicated  to  them  that  the  ship 
was  too  deep  in  the  water : — Held,  that  the 
memorandum  giving  such  liberty  did  not  require 
a  new  stamj).  Weir  v.  Ahrrdrm,  2  B.  &  Aid. 
320 ;   20  R.  R.  450. 

A  policy  was  effected  at  four  guineas  per  cent, 
on  hemp,  marked  R.,  and  valued,  with  certain 
returns  of  piemium  upon  arrival  at  certain  ports, 
and  warranted  to  sail  before  the  20th  of  Autrust, 
which  was  a  summer  risk  and  premium  ;  by  a 
memorandum  indorsed,  the  underwriters  for  four 
guineas  additional  and  the  return  of  5*.  less  for 
arrival,  absolved  the  assured  fi'om  the  warranty 
of  sailing  before  20th  August,  so  making  it  a 
winter  risk  :  and  withdrew  the  mark  of  the 
hemp  : — Held,  that  these  were  not  such  altera- 
tions of  the  subject-matter  insured,  and  of  the 
terms  of  the  policy,  but  that  they  might  be  made 
liy  35  Geo.  3,  c.  63,  s.  13,  without  any  new  stamp. 
Iluhhurd  v.  JdcJison,  4  Taunt.  169  ;  13  R.  R. 
574. 

A  broker,  instructed  to  effect  a  policy  on 
goods,  effected  it  on  the  ship  ;  the  mistake  was 
afterwards  rectified  by  the  underwritei-  subscrib- 
ing a  memorandum  in  the  margin  j — Held,  that 
no  new  stamp  was  necessary.  Sawtell  v.  Loudon, 
5  Taunt.  359  ;  1  Marsh.  99. 

A  mistake  made  by  an  agent  in  declaring  the 
interest  in  the  margin  of  the  policy  to  be  on  a 
ship  by  a  wrong  name,  may  be  rectified  by 
inserting  the  true  name,  withoirt  a  fresh  stamp. 
Jiohinxon  v.  Toil  mil,  1  M.  cV  S.  217  ;  3  Camp. 
160  ;    13  U.  R.  7S1  ;■  and  sre  16  R.  R.  284,  n. 


c.  Slips  and  Informal  Contracts. 

Slips,  Effect  of.] — The  unsigned  uuderwritei's' 
slips  constitute  only  a  provisional  insurance,  not 
binding  in  law  on  the  underwriters  ;  and  the- 
rights  of  the  parties  must  be  determined  by  the 
policies  when  executed.  Mildred  v.  Mnaponx, 
53  L.  J.,  Q.  B.  33  ;  8  App.  Cas.  874 ;  32  W.  R. 
125  :  5  Asp.  M.  C.  182— H.  L.  (E.)  Affirming 
S.  C.  nom.  Ilermiino  v.  Mildred. 

As    Evidence.] — Although   by   30   AMct. 

c.  23,  ss.  4  and  9,  a  slip  in  the  ordinary  printed 
form  of  an  insurance  office,  not  being  stamped, 
is  not  available  as  a  policy,  it  may  be  referred 
to  for  the  purpose  of  shewing  what  was  the 
intention  of  the  parties  at  the  time  of  the  execu- 
tion of  a  policy  which  is  fouiuled  ixpon  the  slip. 
lonideit  V.  P/ieific  Fire  and  Marine  Innuranee 
Co.,  41  L.  J.,  Q.  B.  190  ;  L.  R.  7  Q.  B.  517  ;  26. 
L.  T.  738  ;  21  W.  R.  22  ;  2  Asp.  M.  C.  454— 
Ex.  Ch. 

By  30  Vict.  c.  23,  s.  7,  no  contract  or  agree- 
ment for  sea  insurance  shall  be  valid,  unless- 
expressed  in  a  policy : — Held,  that,  notwith- 
standing that  statute,  the  slip  might  be  given  in 
evidence,  though  not  valid  as  a  contract,  as  evi- 
dence of  the  intention  of  the  parties.     Ih. 

A  slip  signed  by  underwriters  is  not  admis- 
sible as  evidence  of  a  contract  of  insurance- 
unless  stamped.  Morrison  v.  Universal  Marine- 
Insurance  Co.,  25  L.  T.  108  ;  1  Asp.  M.  C.  100. 
See  S.  C,  27  L.  T.  791  ;  1  Asp.  M.  C.  503 — 
Ex.  Ch. 

Custom  as  to.] — A  custom  whereby  an 

underwriter  is  held  bound  to  issue  a  policy  in 
accordance  with  the  terms  of  the  slip,  notwith- 
standing that  it  was  discovered  after  the  signing 
of  the  slip  that  the  subject-matter  of  the  insur- 
ance was  lost,  is  bad.     Ih. 

No  Contract  to  Execute  Stamped  Policy.] 

— A  Livei'pool  insurance  com[iany  employed  the^ 
firm  of  E.  (5c  Co.  as  its  agents  in  London.  The 
plaintiff  instructed  P.  &  Co.  to  insure  for  him 
steel  rails,  and  P.  &  Co.  prepared  a  slip,  which 
was  initialed  by  E.  &  Co.  on  behalf  of  the  insur- 
ance company.  Accoi'ding  to  the  course  of 
business  observed  by  the  insurance  company, 
P.  &  Co.  sent  a  copy  of  the  slip  to  E.  &  Co.,  who- 
the  same  night  sent  it  to  the  company  at  Liver- 
pool. P.  &  Co.  paid  to  E.  &;  Co.  the  premium 
due  on  the  policy  and  the  amount  due  for  the 
stamp  duty.  The  steel  rails  were  afterwards 
totally  lost  by  the  perils  intended  to  be  insured 
against,  and  the  company  then  refused  to 
execute  any  stamped  policy  : — Held,  that  no 
action  would  lie  ;  for  that  the  initialing  of  the 
slip  and  forwarding  the  copy  slip  to  the  company 
wei'c  parts  of  one  contract ;  and  that  no  further 
contract  could  be  implied  to  execute  a  stamped 
policy  within  a  reasonable  time  after  the  copy 
slip  was  transmitted  to  the  company,  and  as  no- 
stamped  policy  had  been  executed,  30  A'ict.  c.  23, 
ss.  7  and  9,  prevented  the  plaintiff  fronx  main- 
taining an  action.  Fis/ier  v.  Lirerponl  Marine 
Insurance  Co.,  43  L.  J.,  Q.  B.  114  ;  L.  R.  9  Q.  B. 
418  ;  30  L.  T.  .501  ;  22  W.  R.  951  ;  2  Asp.  M.  C. 
454— Ex.  Ch. 

The  memorandum,  or  slip,  which,  by  the  cus- 
tom of  Lloyd's,  is  given  by  underwriters  prior  to 
the  grant  of  a  policy  will  not  be  enforced  in 
equit}'  as  a  contract  to  grant  a  policy.     Morocco 
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La  til?  mill  Trniliiui  Co.  v.  Fri/.  11  Jur.  (X.s.)  ?(>  : 

11  L.  T.  G18  :  18  W.  R.31U. ' 
Underwriters  having  executed  to  the  defen- 
dants, iron  merchants,  a  jHilicy  of  marine  insur- 
ance on  a  cargo  which  suffered  loss,  filed  a  bill 
in  equitj"  for  a  rectification  of  the  policy,  so  as 
to  make  it  conformable  to  that  which  they  said 
was  the  real  contract  between  the  agents,  in 
proof  of  which  they  producetl  in  evidence  the 
slip  which  was  signed  by  their  agent  when  pre- 
.seuted  at  Lloyd's  by  a  clerk  of  the  defendants' 
insurance  broker.  They  denied  that  they  ever 
entered,  or  intended  to  enter,  into  any  contract 
other  than  that  expressed  by  the  policy  : — Held, 
that  as  the  slij)  formed  no  contract,  and  there 
was  no  binding  agreement  between  the  parties 
until  the  policy  was  signed  and  the  premium 
paid,  the  bill  must  be  dismissed  with  costs. 
Machenzie  v.  CuuUon,  L.  E.  8  Eq.  368. 

On  Contract  to  keep  Insured.] — A  plain- 
tiff having  l)ruught  an  actimi  against  a  ship's 
comjiany  for  the  recovery  of  a  debt,  it  was  agreed 
between  the  parties  that  ])roceedings  should  be 
stayed  and  no  judgment  signed,  upon  the  terms 
that  the  company  should  execute  to  the  plaintiff' 
a  mortgage  of  the  ship  for  the  amount  of  his 
debt,  and  keep  the  same  insured.  On  the  day 
before  the  expiration  of  the  then  existing  policy, 
slips  of  jjolicies  were  signed  by  the  underwriters, 
but  the  new  jjolicies  themselves  were  not  com- 
pleted until  three  (hxys  after  the  expiration  of 
the  old  ones  : — Held,  that  this  was  a  non-com- 
pliance on  the  part  of  the  company  of  their 
inidertaking  to  keep  insured,  and  that  the  plain- 
tiff was  therefore  entitletl  to  sign  judgment. 
Parr  If  v.  Grvnt  Sliip  Co.,  4  B.  lV:  S.  .556;  33 
L.  J..'  Q.  B.  41  :  1(1  Jur.  (x\.s.)  294  ;  9  L.  T.  379  ; 

12  W.  K.  78. 

On  Winding  up.] — S.  agreed  by  writing 

to  become  a  member  of  an  association,  each 
member  of  which  on  effecting  an  insurance  on 
his  own  ship  became  bound  to  cojitribute  to  the 
loss  of  any  otliei'  mendjcr.  S.  agreed  to  become 
a  member  i7i  respect  fif  an  insurance  for  Soil/,  on 
his  own  shij),  but  n<j  stanijjed  jiolicy  was  ever 
executed.  He  contril)uted  to  the  losses  of  otlier 
members,  ami  liis  own  ship  having  Vjcen  injured 
he  made  a  (daim  in  lespect  of  it,  but  before  any- 
thing liad  l)een  paid  the  association  was  ordered 
to  be  wound  up  : — Held,  that  under  3r>  Geo.  3, 
c.  f;3,  no  agreement  for  insui'ance  of  sliips  can  be 
valid  unless  dtdy  stamped  accor(hiig  to  tiiat  act. 
that  therefore  tliei-ewas  no  evidence  of  a  binding 
mutual  contract  for  insui'ance  having  Ijccn 
cntere<l  into,  and  that  S.  was  not  a  contributory. 
Linidon  Miiririr  Iiixurtinrr  Anxorintioii,  In  w. 
Smith,  Kj-  /iiirtr,  3K  L.  ,].,  VA\.  (181  :  I>.  K.  1  t'h. 
Gil  :  21  L.  '1'.  97;   17  \\\  If.  '.Ml. 

'Open  Cover" — Refusal  of  Policies  in  Terms 
of  Cover  —  Specific  Performance.]  —  An  open 
<;over.  or  proposal  to  iiisuri'  lieforc  the  goods  to 
h)e  insured  are  shii)ped,  was  given  by  the  respon- 
<lcnts  to  M.  in  f)rder  that  he  might  give  it  to  the 
charterer,  w)io  after  shipment  aiijilied  forj)olicies 
to  the  ;imouiit  mentioned  in  tlu'  cover  and  was 
refused  : — Held,  that  such  ajiplication  consti- 
tuted an  acceptance  of  a  subsisting  proposal,  and 
that  there  was  a  binding  contract  with  the 
charterer  to  issue  a  policy  in  terms  of  the  0|)en 
cover.  The  asking  for  two  policies  did  not  i>re- 
vcnt  the  acceptance  being  sufficient  as  there  was 
a.  refusal  to  give  any.     JikniiiouiuhixK  v.  Nether- 
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hniihs  IiiiVin  Sen  Iiunintncr  Co.,  14  App.  Cas.  83 
;— P.  C. 

Effect  of  Misnomer.] — The  i)laintiffs,  by  order 
of  K..  at  Hamburg,  opened  with  an  insurance 
j  comi)any  a  policy  on  hides  by  ship  or  ships  to 
j  the  extent  of  5.000Z.  The  slip  was  signed  on  the 
23rd  of  September,  1869,  but  the  policy  had  not 
then  been  made  out  ;  on  the  3rd  of  February, 
1870,  one  of  the  plaintiffs  went  to  the  company's 
office,  taking  with  him  the  slip  for  the  .5.000Z. 
policy,  and  filed  up  two  slips,  one  for  2,4.5.")/.  on 
hides,  per  '•  Socrates,"  and  another  slip  for  2.50()Z. 
on  hides  by  another  vessel  ;  he  stated  to  the 
clerk  of  the  company  that  it  would  be  more  con- 
venient to  both  i)arties  to  have  two  separate 
policies,  instead  of  drawing  up  an  open  i)olicy 
for  5,(l()()/.,  and  then  declaring  it  on  4,955Z.  The 
clerk  actjuiesced,  and  initialed  the  two  slips,  and 
afterwards  the  policies  were  executed  by  the 
company.  There  was  a  Norwegian  ship,  the 
"  Socrates,"  and  a  French  ship,  the  "  Socrate," 
both  desca-ibed  in  the  Veritas,  the  risk  on  the 
latter  being  greater  than  on  the  former.  The 
hides  insured  by  the  policy  were  shipped  on 
board  the  '•  Socrate  "  and  lost.  At  the  trial  the 
jury  found  that  the  [larties,  on  entering  into  the 
contract,  both  meant  to  insure  the  hides  by  the 
vessel  on  which  they  were  actually  shipped, 
whatever  her  name  might  be,  though  they  sup- 
posed it  to  be  the  "  Socrates,"  and  that  the 
company  did  not  mean  only  to  insure  hides  on 
board  the  "  Socrates "  : — Held,  that  the  com- 
pany being  bound  on  the  3rd  of  February  to 
insure  hides  on  board  any  shijjs  selected  by  the 
plaintiffs,  the  misnomer  was  of  no  consequence, 
anil  the  company  were  liable.  loniden  v.  Pac'ijic 
F'ire  nnd  Marine  Iiimranrc  Co.,  41  L.  J.,  Q.  B. 
19(1  :  L.  H.  7  (\.  B.  .517  :  26  L.  T.  738  :  21  "W.  R, 
22  :  1  Asp.  Vi.  C.  330— Ex.  Ch. 

Disclosure  after  Slip  initialed.] — When  under- 
writers liave,  l)y  initialing  a  sliji,  made  a  con- 
tract of  assurance,  which,  although  invalid  at 
law  and  in  etiuitj-  for  want  of  statutory 
recjuisitcs,  is,  nevertheless,  in  practice,  and 
according  to  the  usage  of  those  engaged  in 
marine  insurance,  a  complete  and  final  contract 
binding  upon  them  in  honour  and  good  faith, 
whatever  events  may  subsequently  hajujen,  the 
assured  need  not  connnunicate  to  the  under- 
writers facts  which  afterwards  come  to  his 
knowledge  material  lo  the  risk  insured  against ; 
and  tlie  mni-disclosure  of  such  facts  will  not 
vitiate  tiie  polic}'  of  insurance  afterwards  exe- 
cuted. And  it  makes  no  difference  that,  the 
insurance  being  negotiated  by  an  agent  of  the 
asstned,  the  slip  was  initialed  subject  to  the 
ratification  of  the  assured.  Corij  v.  Piitton, 
(3  \j.  .].,  Q.  1',.  181  ;  L.  K.  9  Q.  B.  .577  ;  30  L.  T. 
7.5S  :  23  W.  11.  46  :  2  Asp.  M.  ('.  302. 

See  S.  ('.,  on  demurrer,  41  L.  .1..  Q.  \\.  19.5.  ii.  ; 
L.  11.  7  Q.  B.  304  :  26  L.  T.  161  :  20  W.  U.  361  : 
1  Asp.  M.  C.  22.5. 

An  tniderwriter  signed  a  slip  effecting  an 
insurance  on  the  freight  of  a  ship  :  at  the  time 
of  his  so  sigin'iig  the  plaintiff  knew  of.  but  did 
not  comniunicate  to  tlie  dcfciKlanI,  a  fact  which 
the  court  held  to  be  a  material  fact,  which  the 
plaintiff  was  bound  to  communicate.  'J'he  defen- 
dant subsequently,  at  the  time  when  he  was 
fully  ac(iuainted  with  this  fact,  signed  a  policy 
in  conformity  with  the  terms  of  the  slip,  but  also 
at  tlie  same  time  wrote  a  letter  of  i)rotest  to  the 
jilaiiitift's  brokers,  declaring  that  he  would  resist 
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any  claim  made  iiiuler  the  jiolicy  : — Held,  that 
the  policy  was  vitiated  by  the  concealment,  and 
the  action  was  not  maintainable.  Xicholso/i  v. 
J'oirir.  •20  L.  T.  ."iSO. 

Estoppel  by  Conduct.] — Where  theassurer 

discovers  the  t'oiicoalment  of  a  material  fact 
between  the  initialiiiL;-  of  the  slip  and  the  issuing 
of  the  stamped  policy,  but  issues  the  policy 
without  protest,  he  is  not  estopi)ed  from  disputing 
his  liability,  nor  is  the  bm-den  of  proof  thrown 
ou  him  to  shew  that  the  assured  was  not  misled 
into  treating  the  contract  as  still  subsisting. 
Morrison  v.  Universal  Marine  Insurance  Co., 
42  L.  J.,  Ex.  115  ;  L.  R.  8  Ex.  197  ;  21  W.  R. 
774  ;  1  Asp.  M.  C.  503— Ex.  Ch. 


d.  Leg-ality. 

And  see  V.  Interest  of  Assured,  12. 
Wagering  Policies,  post,  col.  1137 ;  14. 
Neutral  or  Hostile  Property,  post,  col. 
1142. 

Under  Repealed  Acts.] — A.  &  B.  were  secret 
pai'tners  in  underwriting,  each  signing  policies 
in  his  own  name  : — Held,  that  such  policies 
were  not  void  under  35  Geo.  3,  c.  63,  s.  11. 
Brett  V.  Berliwitli.  26  L.  J.,  Ch.  130  ;  3  Jur. 
(N.s.)  31  ;  5  W.  R.  112. 

A  policy  effected  in  the  name  of  the  broker 
of  the  assured  not  describing  the  broker  as  agent 
was  not  contrary  to  28  Geo.  3,  c.  56.  De  Vifiuier 
V.  Swanson,  1  Bos.  &  P.  (N.R.)  346,  n.  ;  4  R.  R. 
825,  n. 

Semble,  a  transfer  by  one  underwriter  to 
another  at  a  higher  premium  his  subscription  to 
a  policy  is  not  a  reassurance  prohibited  by 
19  Geo.  2,  c.  37,  s.  4.  Delvery.  Barnes,  1  Taunt. 
48  ;  9  R.  R.  707. 

A  policy  made  by  a  company  not  subscribed 
bj'  the  individual  members  of  the  company  is  not 
void  under  25  Geo.  3,  c.  63.  Doivdall  v.  Allan, 
19  L.  J.,  Q.  B.  41.  And  see  Reid  v.  Allan  and 
cases  infra,  col.  1351. 

A.  and  B.  were  in  partnership  carried  on  in  A.'s 
name,  to  insure  ships.  A.  i)aid  all  the  losses. 
The  partnership  being  illegal  under  6  Geo.  1, 
c.  18,  A.  could  not  recover  from  B.  his  share  of 
the  losses.  Mitchell  v.  Cockhnrne,  2  H.  Bl. 
380. 

Advances  on  Ship — Full  interest  admitted — 
19  Geo.  2,  c.  37,  s.  1.]— See  Smith  v.  Beynolds, 
post,  col.  1132. 

Names  of  Subscribers.] — A  mutual  marine 
insurance  association  issued  policies  signed  by 
managers  per  procuration  of  the  several  mem- 
bers of  the  association  : — Held,  that  this  was  not 
a  specification  of  the  names  of  the  subscribers 
or  underwriters  within  the  meaning  of  the  30 
Vict.  c.  23,  s.  7,  and  that  on  this  ground  the 
policies  were  void.  Arthur  Average  Association, 
In  re,  Cory,  Ex  parte,  Hani  rove,  Ex  jJarte,  45 
L.  J.,  Ch.  346  :  3  Oh.  D.  522';  84  L.  T.  388  ;  24 
W.  R.  514  ;  2  Asp.  M.  C.  570— C.  A. 

Companies.] — Since  the  5  Geo.  4,  c.  114, 

where  a  marine  insurance  is  effected  by  an  insu- 
rance company,  it  is  not  necessary  that  the  name 
of  each  member  of  the  company  should  be 
expressed  in  the  policy.  Beid,  v.  Allan,  4  Ex. 
326  :  19  L.  J..  Ex.  39  :  13  Jur.  1082.  S.  P., 
Doiodull  v.  Clarh,  19  L.  J.,  Q.  B.  41 ;  14  Jur. 


311  ;  Ilallett  v.  Dowdall,  18  Q.  B.  2  ;  21    L.  J., 
Q.  B.  98  ;  16  Jur.  462. 

Person  Interested  or  Agent.] — If  an  agent 
residing  abroad  eifected  a  i)olicy  without  insert- 
ing his  name  as  agent,  such  policy  was  void  by 
25  Geo.  3,  c.  44  (repealed  by  28  Geo.  3,  c.  56). 
Pray  v.  Eadie,  2  Term  Rep.  313  ;  1  R.  R.  200. 

And  the  name  of  the  party  interested  must 
have  been  inserted  in  the  policy,  otherwise  he 
could  not  recover  upon  it.  Cox  v.  Parrij,  1 
Term  Rep.  464. 

If  the  name  of  the  broker  effecting  a  policy  is 
inserted  in  a  policy  as  agent,  it  is  a  sufiicient 
compliance  with  28  Geo.  3,  c.  56.  Bell  v.  Gilson, 
1  Bos.  &  P.  345  ;  4  R.  R.  823. 

In  a  policy  the  persons  interested  were  denomi- 
nated "the  trustees  of  Messrs.  K.  F.  &  Co.": — 
Held,  that  this  might  be  considered  their  usual 
style  and  firm  of  dealing.  Hibhert  v.  Martin, 
1  Camp.  538. 

A  declaration  stating  that  M.  and  another 
caused  to  be  effected  a  policy  containing  that 
J.  G.  &  Co.  did  make  assurance,  and  averring  the 
interest  in  F.  W.  S.,  with  a  promise  by  the  defen- 
dant to  the  plaintiffs,  in  consideration  of  the 
premium  paid  by  them,  was  held  good  after 
verdict ;  for  it  must  be  intended  that  the  plain- 
tiffs insured  under  the  names  of  J.  G.  &  Co.,  and 
that  they  were  proved  to  be  within  one  or  other 
of  the  descriptions  of  persons  in  28  Geo.  3,  c.  56, 
in  whose  names  or  usual  style  or  firm  of  dealing 
insurance  may  be  made.  Mellish  v.  Bell,  15 
East,  4  ;  13  R.  R.  344. 

A.  having  consigned  a  cargo  to  B.,  and  drawn 
bills  on  him  to  the  amount  of  it  in  favour  of  C, 
his  general  agent,  sent  tliese  bills  together  with 
the  "bills  of  lading  to  C,  desiring  him  to  transmit 
them  to  B.,  "  that  B.  may  have  an  opportunity  of 
insuring  " ;  he  also  drew  a  bill  for  300?.  on  C, 
which  was  accepted  ;  B.  refused  to  take  to  the 
cargo  or  accept  the  bills  drawn  on  him  ;  C.  then 
effected  a  policy  in  his  own  name,  and  informed 
A.,  who  aiipi-oved  of  his  conduct  : — Held,  that 
the  policv  was  good  within  28  Geo.  3,  c.  56. 
Wolf  V.  'llorneastle,  1  Bos.  &  P.  316  ;  4  R.  R. 
808.' 

Policy  signed  by  Three  for  Themselves  and 
Others— Validity— 30  Vict.  c.  23,  s.  7.]— A  policy 
signed  by  three  persons  "  for  ourselves  and  the 
other  membei's  of  the  I.  Assurance  Association," 
which  was  an  unincorporated  and  mutual  society, 
does  not  comply  with  30  Vict.  c.  23,  s.  7.  (Lord 
Justice  Clerk  and  Lord  Young,  contra),  Inrer- 
keithinri  Marine  and  Freight  Assurance  Asso- 
ciations. Madtenzie,  9  Ct.  of  Sess.  Cas.  (4th  ser.) 
1043. 

Commission,] — Insurance  of  captain's  com- 
mission, ^:e,  in  the  African  trade  is  legal.  Kinrj 
V.  Glorn\  2  Bos.  &  P.  (N.R.)  206 ;  9  R."  R.  63S. 


2.  Re-Insurance. 

Liability  on.] — Formerly  every  re-insurance 
in  this  country,  either  by  British  subjects  or  by 
foreigners,  whether  on  British  or  on  foreign  ships, 
was  void,  and  an  action  to  recover  the  ])remiums 
would  not  lie.  Andree  v.  Fletcher,  2  Term  Rep. 
161  ;  3  Term  Rep.  266  ;  1  R.  R.  701.  But  see 
30  &  31  Vict.  c.  23,  s.  3. 

By  a  policy  a  vessel  was  insured  from  Bombay 
to  Calcutta,  and  for  thirty  days  after  she  had  been 
moored  at  the  latter  place.    She  had  arrived  there 
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ten  days  before  such  policy  was  effected  ;  and  on 
receivins:  news  of  her  arrival,  her  owners  eiiected 
a  second  policy  on  her  with  the  same  insurers,  by 
which  she  was  insured  at  and  from  Calcutta  to 
Bombay.  The  vessel  was  totally  lost  at  Calcutta 
during  the  continuance  of  the  risk  under  both 
policies,  and  the  insurers  having  paid  the  owners 
as  for  a  total  loss  upon  the  second  policy  sought 
to  recover  the  full  amount  upon  a  policy  of  re- 
insurance which  they  had  effected  of  the  risk 
under  the  second  policy,  without  deducting  the 
money  payable  upon  the  first  policy.  The  court 
was  of  opinion  that  the  second  policy  was  inten- 
ded as  a  substitution  for  the  first,  and  that  the 
original  insurers  were  liable  only  on  the  second 
policy,  and  were,  therefore,  entitled  to  recover 
the  full  amount  on  the  policy  of  re-insurance. 
Union  Marine  Insurance  Co.  v.  Martin,  35  L.  J., 
C.  P.  181. 

Need  not  be  Mentioned.] — An  underwriter 
"  on  goods  "  may  reinsure  by  the  same  descrip- 
tion ;  and  the  policy  need  not  be  expressed  to  be 
a  reinsurance.  Muchenzie  v.  WJiiticorth,  4.5 
L.  J.,  Ex.  233  :  1  Ex.  D.  36  ;  33  L.  T.  655  ;  2i 
W.  R.  287  :  2  Asp.  M.  C.  490— C.  A. 

An  underwriter  having  subscribed  a  marine 
policy  of  insurance  on  certain  goods,  afterwards 
insured  his  risk  by  effecting  with  other  under- 
writers a  policy  on  the  goods  without  stating  that 
the  latter  transaction  was  a  re-insurance.  In  an 
action  by  him  upon  the  second  policy,  a  common 
pi'actice  to  state  the  fact  of  a  re-insurance  in  the 
slip  or  jjolicy  was  admitted  ;  but  the  jury  found 
the  fact  immaterial  and  negatived  concealment  : 
— Held,  that  he  was  not  bound  by  law  to  disclose 
the  fact  of  re-insurance  unless  inquiry  were  made 
of  liim  with  respect  to  it,  and  was,  therefore, 
upon  the  findings  of  the  jury,  entitled  to  the 
verdict.     Ih. 

Declarations  of  Risk,] — In  accordance  with  an 
agreement  etitered  into  Vjetwcen  the  plaintiffs, 
a  marine  insurance  com])any,  and  tlie  defendants, 
a  fire  insurance  company,  the  defendants  sub- 
scribed a  j)olicy  whereby  thej-  undertook  to  rein- 
sure the  ])laintiffs  against  loss  or  damage  by  fire 
to  the  extent  of  50,OO0Z.  by  the  sliii)S  as  might  be 
<l(;clared  at  and  from  certain  jjorts  to  destination, 
tlie  ])olicy  to  be  subject  to  the  same  conditions 
(as  far  as  they  related  to  tlie  fire  risk  only)  as 
thi;  original  i)olicy  oi-  i)olicics,  and  would  ])ay  as 
might  be  jiaid  thereon.  Thci)olicy  ])rovided  that 
till,'  arrangement  w'as  to  be  in  force  for  one  year 
from  tlie  1st  of  October,  1X76,  and  to  inchide 
only  sucli  vessels  as  were  coal-laden  ;  the  policy 
to  be  supplemented  by  further  policies  on  like 
terms  sliould  the  amount  the-reof  not  jirove 
sufficient  for  the  year's  tr.ansactions.  'J'lie  policiy 
becoming  exhausted  by  declaration  of  risk,  the 
defendants,  on  the  !tth  of  July,  subscribed  a 
second  policy  similar  in  terms  to  the  former  j 
])olicy,  and  this  second  policy  becoming  likewise 
exhausted,  a  third  |)olicy  was.  on  the  25tli  of 
October,  subscribed  by  the  defen<lants,  similar 
in  terms  to  the  former  jiolicies.  On  the  7th  of 
.June  the  iilaintiflFs  insured  a  cf)al-la(len  ship,  th(,' 
"  Ham|)den."  and  there  was  a  loss  by  fire  of  the 
cargo  on  the  IHth  of  SepteniVier,  which  would 
have  been  covered  by  the  i)olicy  of  insurance  if 
the  risk  had  V)ccn  duly  declared,  but  through  the 
negligence  of  the  ])laintiflF's  manager  the  risk  hail 
not  been  declared.  At  the  time  the  third  jiolicy 
was  efTcctcd  the  i)laintifTs  knew  of  the  loss,  and 
on    tlir    2ii(l   of    November    they   declared    the 


"  Hampden"  and  claimed  for  a  loss.  The  plain- 
tiffs having  brought  an  action  to  recover  the  loss, 
it  was  : — Held,  that  the  plaintiffs  were  entitled 
to  recover,  for  that  the  defendants  were  insurers 
in  respect  of  a  marine  risk,  and  as  such  subject 
to  the  usage  of  underwriters,  stated  in  Stephens 
V.  Australian  Insurance  Co.  (L.  fi.  8  C.  P.  18), 
by  which  in  the  case  of  open  policies  on  ships  to 
be  declared,  the  policy  attaches  to  the  goods  as 
soon  as,  and  in  the  order  in  which,  they  are 
shipped,  in  which  order  the  assured  is  bound  to 
declare  them,  and  in  case  of  mistake  as  to  the 
order  of  shipment,  the  assured  is  bound  to  rectify 
the  declaration,  which  maj^,  in  the  absence  of 
fraud,  be  altered  even  after  the  loss  is  known. 
Imperial  Marine  Insurance  Co.  v.  Fire  Insurance 
Corporation,  48  L.  J.,  C.  P.  424  ;  4  C.  P.  D.  160  ; 
40  L.  T.  166  ;  27  W.  R.  680  ;  4  Asp.  M.  C.  71. 

"To  pay  as  may  be  paid"  on  Original  Policy 
— Indemnity  —  Condition  precedent.] — The   W. 

Company,  having  insured  a  ship,  re-insured  part 
of  their  risk  with  the  E.  Company,  and  duly 
paid  the  premiums.  The  re-insurance  policy  was 
not  an  exact  copy  of  the  original  policy,  but 
contained  the  following  clause  : — "Being  a  re- 
insurance a])plying  to  the  lines  of  the  Western 
Insurance  Company,  Limited,  policy  No.  , 
subject  to  the  same  terms  and  conditions  as  the 
original  policy  or  policies,  and  to  pay  as  may  be 
paid  thereon."  The  ship  insured  had  suffered 
damage  from  the  perils  insured  against,  but  the 
W.  Company  had  not  as  yet  paitl  any  part  of  it. 
Both  companies  were  in  liquidation,  and  the 
liquidator  of  the  W.  Company  made  a  claim  in 
the  winding-up  of  the  E.  Company  for  the 
amount  secured  by  the  policy  of  reinsurance  : — 
Held,  that  payment  by  the  W.  Company  on  the 
original  policy  was  not  a  condition  precedent  to 
their  recovering  against  the  E.  Company.  Wes- 
tern Insurance  Co.,  Ex  parte,  Eddystone  Marine 
Insurance  Co.,  In  re,  61  L.  J.,  Ch.  362  ;  [1892] 
2  Ch.  423  :  66  L.  T.  370  ;  40  W.  R.  441  ;  7  Asp, 
M.  C.  1(;7. 

Appropriation.]  —  The  plaintiffs  were  the 
London  agents  of  an  insurance  comjiany,  who 
had  also  an  agent  at  Calcutta.  The  company 
issued  policies  on  cargoes  proceeding  from  Cal- 
cutta to  the  United  Kingdom,  re-insuring  the 
excess  above  5,000/.  on  any  one  ship,  through 
their  agents,  the  plaintiffs,  with  the  (lefendants, 
lost  or  not  lost,  in  any  one  ship,  as  may  be 
declared.  From  time  to  time  the  plaintiff's 
received  advices  from  the  agent  at  Calcutta, 
stating  the  names  of  the  ships,  and  particulars 
of  the  excess  of  5.000/.  upon  each,  whereupon 
they  declared  the  ships  to  the  defendants, 
together  with  the  amount  of  excess,  indorse- 
UK'nts  of  which  wei-e  made  on  the  back  of  the 
])olicy,  which  was  thereby  appropriated  to  the 
liarticular  risk.  By  a  letter  of  the  15th  February, 
1860,  the  Calcutta  agent  informed  the  plaintiffs 
of  an  excess  insured  by  the  company  on  the  ship 
"  U."  On  the  16th  March  both  the  idaintiffs 
and  defeixlants  h.-id  iiifdrmation,  as  the  fact  was, 
that  the  '•  K."  had  liecn  destroyed  by  fire.  On 
the  17th  March  the  plaintiffs  aiiin-opriatcd  the 
whole  of  the  amount  remaining  on  the  then  cur- 
rent policy  to  other  ships.  On  the  19tli  March 
the  plaintiffs  effected  a  fresh  jiolicy  with  the 
defendants,  in  continuation  of  the  former  one: 
and  on  the  21st  the  jilaiiitiifs  received  the  letter 
of  the  Calcutta  agent  of  tlie  15th  February; 
whereupon   they  immediately   declared    to    the 
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(Icfeiuhints  tluit  tlie  policy  of  the  li»th  would  bu 
apjiropiiaU'il  to  the  excess  of  n.OOO/.  on  board  the 
'•  Iv."  ;  and  on  the  2Gth  March  made  an  indorse- 
ment thereof  upon  the  policy,  the  defendants 
disputing  their  right  to  ilo  so  : — Held,  that  the 
fact  of  the  loss  of  the  "  E."  being  known  to  both 
plaintiffs  and  defendants  at  the  time  of  the 
issuing  of  the  policy  was  immaterial,  as  it  was 
not  at  that  time  known  to  either  party  that  the 
company  had  undertaken  any  risk  with  respect 
to  the  ship  ;  and  that  the  declaration  and  appro- 
priation were  sutficient.  Glcdstanes  v.  Royal 
£.rcha?ige  Ingnrance  Corporation,  o  B.  <k  S.  797  ; 
84  L.  J.,  Q.  B.  80  :  11  Jur.  (N.s.)  108  ;  11  L.  T. 
30.-)  :  13  W.  K.  71. 

Voyage  ended  when  Policy  effected.]  —  The 

defendant,  who  had  insured  a  cargo  by  a  certain 
vessel,  lost  or  not  lost,  for  a  certain  voyage, 
believing  such  vessel  to  be  overdue,  effected  a 
policy  of  reinsurance  with  the  plaintiff  on  the 
same  cargo  and  risk.  Before  effecting  the  policy 
of  reinsurance,  the  vessel  and  cargo  had  in  fact 
arrived  safely  at  the  port  of  destination  ;  but 
this  was  not  known  to  either  the  plaintiff  or 
defendant  at  the  time  the  polic}'  was  effected  :— 
Held,  that  the  policy  had  attached,  and  that 
therefore  the  plaintiff  was  entitled  to  the  pre- 
mium at  which  it  had  been  effected.  Bradford 
V.  Symondson.  50  L.  J.,  Q.  B.  582  ;  7  Q.  B.  D. 
456  ;  45  L.  T.  364  :  30  W.  E.  27  ;  4  Asp.  M.  C. 
455— C.  A. 

Construction  of  Clause  "to  Pay  as  may  be 
Paid"  —  Liability  of  Reinsurer.] — A  policy  of 
reinsurance  contained  the  following  clause  : 
"  Being  a  reinsurance  subject  to  the  same 
clauses  and  conditions  as  the  original  policy,  and 
to  pay  as  may  be  paid  thereon,  but  against  the 
risk  of  total  and  (or)  constructive  loss,  total  loss 
only."  The  ship  insured  b}^  the  original  policy 
stranded  and  was  abandoned,  and  the  under- 
writers paid  a  total  loss.  The  reinsurers  refused 
to  admit  any  liability  to  pay  under  the  policy  of 
reinsurance,  upon  the  ground  that  the  ship  had 
never  been  shewn  to  be  a  constructive  total  loss  : 
— Held,  that,  upon  the  true  construction  of  this 
clause,  it  did  not  bind  the  reinsurer  to  pay  such 
sum  as  the  insurer  might  choose  to  pay  the 
assured,  whether  liable  or  not.  Chijjpendalf^  v. 
Holt,  65  L.  J..  Q.  B.  104  ;  73  L.  T.  472  ;  44  W.  E. 
128  ;  8  Asp.  M.  C.  78. 

Reinsurance  against  Fire — Usage  —  Order  of 
Attachment  of  Policies.] — See  Murifluir  Murine 
Intiurance  Co.  v.  Fire  IleiiiKiiraiwc  Co.,  infia, 
col.  1046. 

3.  Double  Insurance. 

Amount  Recoverable.] — In  a  case  of  double 
insurance,  the  insured  may  recover  the  whole 
against  any  of  the  insurers,  and  leave  him  to 
recover  satisfaction  from  the  rest.  Xriclei/  v. 
Reed,  I  W.  Bl.  116.  S.  P.,  Rogers  \.  Davis,  1 
Park.  Ins.  (8th  ed.)  601. 

In  an  action  on  a  valued  policy,  it  is  no 
defence  that  the  assured  has  received  the  amount 
of  the  valuation  in  the  policy  from  the  under- 
writers on  another  policy,  if  the  subject-matter 
insured  is  proved  to  be  of  a  value  equal  to  the 
sum  received  and  that  sought  to  be  recovered. 
BousfieU  V.  Barnes,  4  Camp.  228  ;  16  E.  E. 
780. 

Where  two  policies  for  different  sums  were 
effected  on  goods  on  board  any  ship  or  ships  on  a 


particular  voyage,  and  goods  were  put  in  different 
proportions  on  board  two  ships  which  sailed  on 
the  voyage,  one  of  which  was  lost,  but  the  other 
arrived  in  safety  : — Held,  that  the  insured  might 
apply  either  policy  to  the  ship  which  was  lost. 
Henehman  v.  O^ey.  2  H.  Bl.  345,  n.  ;  3  Dougl. 
135. 

Bankruptcy  of  Assured — Second  Insurance  by 
Assignees — Payment.] — J.  S.  made  a  policy  on  a 
ship  valued  at  2,500Z.,  and  became  bankrupt. 
His  assignees  reinsured  for  2,500Z.  ;  and  upon 
the  loss  of  the  ship  the  underwriters  on  the 
second  policy  paid  J.  S.  2,500/.  for  the  loss  : — Held, 
that  J.  S.  could  not  sue  on  the  first  policy.  Mor- 
gans. Stoekdale,  4  Ex.  615. 


4.  Grant  and  Issue  of  Policy. 

Formalities.]  —  A  policy  purported  to  be 
signed,  sealed  and  delivered  by  two  of  the  direc- 
tors of  an  insurance  company  in  the  presence  of 
their  secretary,  and  according  to  the  powers 
vested  in  the  directors  by  the  deed  of  settlement 
of  the  comj)any.  This  statement  was  taken,  as 
against  the  company,  to  be  conclusive  that  it 
was  not  only  duly  signed  and  sealed,  but  also 
duly  delivered.  Xenos  v.  Widiliain,  36  L.  J., 
C.  P.  313  ;  L.  E.  2  H.  L.  296  :  16  L.  T.  800  ;  16 
W.  E.  38. 

A  policy  signed,  sealed  and  delivered  is  eom- 
])lete  and  binding  as  against  the  party  executing 
it,  though,  in  fact,  it  remains  in  his  possession, 
unless  there  is  some  particular  act  required  to  be 
done  by  the  other  party  to  declare  his  adoption 
of  it.     Ih. 

It  is  not  necessary  that  the  assured  should 
formally  accept  or  take  away  a  policy  in  order 
to  make  tlie  delivery  complete.     Ih. 

After  the  broker  had  prepared  a  slip,  and  the 
proposetl  insurer  had  accepted  it,  and  had  \n-e- 
pared  a  policy  in  accordance  with  it,  a  desire 
was  expressed  by  him  and  assented  to  by  the 
underwriter  that  the  policy  should  be  cancelled, 
on  which  a  cancellation  was  in  form  effected  : — 
Held,  that  this  was  not  effectual  as  to  the 
assured,  who  had  not,  in  fact,  given  the  broker 
any  authority'  to  cancel  the  policy.     Ih. 

Mistake  —  Cancellation.]  —  A  broker  was 
instructed  to  effect  for  a  shipowner  an  insur- 
ance on  a  shij).  The  Vjroker  gave  a  slip  to  C. 
(the  authorised  representative  of  an  insurance 
company),  which  was  accepted,  and  a  policy  pre- 
pared accordingly.  When  the  policy  (with  the 
amount  debiting  the  broker  with  the  premium) 
was  sent  to  his  office,  duly  signed,  sealed  and 
delivered,  his  clerk  said  there  had  been  a  mis- 
take, that  the  policy  ought  not  to  have  gone 
forward,  and  that  there  was  no  premium  due. 
This  was  repeated  by  another  clerk,  who  came  to 
C.'s  office  for  the  purpose,  and  requested  the 
cancellation  of  the  policy.  C.  acted  on  these 
representations  (which,  however,  had  been  made 
by  the  broker's  clerks  without  any  authority 
from  the  shipowner),  and  cancelled  the  policy, 
but  charged  the  broker  with  the  stamp  duty  })aid, 
and  gave  the  policy  to  him  in  order  to  enable 
him,  if  possible,  to  get  a  return  of  the  stamp 
duty  on  it.  The  ship  was  lost,  and  the  ship- 
owner made  his  claim  for  the  loss  : — Held,  that 
the  circum.stances  were  sufficient  to  shew  an 
execution  and  a  delivery  of  the  policy,  and  that 
the  unauthorised  act  of  the  broker  afforded  no 
answer  to  the  claim.     Ih. 
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At  what  Time  Valid.] — A  policy  on  a  ship 
"  lost  or  not  lost,"  executed  after  the  ship  is 
known  bv  all  the  parties  to  be  lost,  in  pursuance 
of  a  previous  aereemcnt  to  insure,  is  valid.  Mead 
V.  Diirigon.  4  'X.  &  M.  701  :  .S  A.  &  E.  303  ;  1 
H.  &  W.  ].->6  :  4  L.  J..  K.  B.  193. 


5.  Alteration  akd  Corkectiox. 

Usage  to  Alter.]  — A  shipowner  who  was  in 
the  habit  of  receiving  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  request  and 
risk  of  the  shippers,  sometimes  for  his  own  con- 
venience, and  under  a  clean  bill  of  latiing  at  his 
own  risk — to  protect  himself  as  to  jettison  in  the 
latter  case,  entered  into  open  policies  of  insur- 
ance as  to  which  the  usage  was  that  he  was 
bound  to  declare  all  his  risks  in  order  of  ship- 
ment, and  rectify  any  mistake  even  after  loss 
known.  His  agent,  by  negligence  or  by  mistake, 
gave  a  clean  bill  of  lading  for  a  certain  shipment 
and  gave  no  notice  to  him,  but  such  shipowner 
on  discovering  the  omission  altered  his  cleclara- 
tion  b}-  inserting  this  shipment  though  after 
loss  known  : — Hehl,  that  the  shipowner  had  an 
insurable  interest,  as  at  law  a  written  contiact 
cannot  be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitled  to  alter  the  declara- 
tions both  according  to  the  usage,  which  could 
not  be  said  to  be  unreasonable,  and  according  to 
the  doctrine  to  be  deduced  from  decided  cases, 
that  by  the  usages  of  merchants  and  under- 
writers, recognised  by  the  courts  without  formal 
jdoof,  such  declarations  may  be  altered  even 
after  loss  known,  if  tlie  alterations  are  made 
innocently  and  without  fraud.  Stephcnx  v. 
Auxfralniiian  Inxuvatice  f'u..\2  L.  J..  C.  P.  12: 
L.  K.  8  C.  P.  18  :  27  L.  T.  .58.5  ;  21  W.  R.  228  : 
1  Asp.  M.  C.  4.-)S. 

Addition  of  Subject-matter.] — If  a  jjolicy  is 
executed  in  the  jirinted  form,  without  any 
specific  subject  of  insurance  being  inserted  in 
writing,  and  the  subject-matter  is  afterwards 
added  in  writing,  antl  the  addition  signed  by 
some  of  the  underwriters  only,  the  assured 
<'aniiot  recover  against  those  underwriters  who 
do  not  so  sign,  on  the  contract  as  it  stands 
alfercfl  by  tlie  insertion.  Langhorn  v.  Coloqan, 
4  Taunt.  330:  13  K.  11.  613. 

A  policy  originally  underwritten  on  "ship  and 
outfit  "  was,  after  the  ship  sailed,  declared  by 
consent  of  all  parties  to  be  on  shi])  and  goods, 
by  a  memorandum  written  on  a  blank  sjiace  in 
the  body  of  the  jxilicy  :  but  witiiout  any  new 
stamps  ;  and  it  liaving  been  before  decided,  that 
for  want  of  tlie  stamp  the  plaintiff  could  not 
recover  as  upon  a  j)olicy  on  ship  and  goods,  as 
declared  by  the  memorandum,  it  was  now  held 
that  he  could  not  recover  upon  the  policy  in  its 
original  state  as  an  insurance  on  '-sliip  and 
outfit,"'  ])y  reason  of  the  alteration  apparent 
upon  the  face  uf  tlic  instrument  it.self,  and 
which  was  made  by  parties  interested.  Firnrh 
V.  I'litfini  or  I'titfc'ii.  i»  East,  3.51  :  1  Camj).  72, 
l.so,  IHO  h  ;  !)  M.  li.  .571.  And  see  mil  v.  Patten, 
8  East.  373;   1  Camp.  72  ;  9  K.  K.  461). 

As  to  Voyage.]  — ,\  i)olicy  was  effected  on 
goods  from  Patavia  to  London  ;  after  the  exe- 
cution of  the  policy,  tlie  time  of  sailing  was 
enlarged  from  the  10th  Octfiber  to  the  31st 
December  by  the  assured,  and  acquiesced  in  by 
all  the  underwriters,  except  the  defendant  :— 
Held,  that  it  was  a  material  alteration,  although 


the  defendant  had  signed  three  memoranda  sub- 
sequent thereto  :  yet.  not  having  assented  to  it, 
the  policy  was  void  as  to  him  :  and  that,  con- 
sequently, the  assured  could  not  recover  the 
amount  of  his  subscription.  Fuirlir  v.  C/irixfir. 
1  Moore,  114  :  7  Taunt.  412  ;  Holt,  331  ;  IS  H.  B. 
51.5. 

The  owner  of  a  vessel  bound  from  London  to 
Berbice.  which  had  deviated  by  taking  in  goods 
at  Madeira,  insured  her,  with  notice  to  the 
underwriter  of  the  circumstances,  "  at  and  from 
London  to  Berbice,"  and  inserted  the  words  '•  at 
sea  "  in  another  part  of  the  policy  : — Held,  that 
the  deviation  was  a  good  defence,  as  the  policy 
was  thereby  vacated.  Redman  v.  Loudon  or 
Loicden,  5  Taunt.  462  :  1  Marsh.  136  :  3  Camp.  .503. 

A  policy  "at  and  from  A.  and  B."  is  not 
vitiated  by  inserting,  without  the  consent  of  the 
underwriter,  the  words  "  both  or  either."  Chip- 
ham  V.  Cohujan.  3  Camp.  382. 

On  a  policy  on  ship  and  goods  "  at  and  from 
Cuba  to  Liverpool,  with  liberty  in  that  voyage 
to  proceed  and  sail  to  and  touch  and  stay  at  any 
ports  and  places  whatsoever  :  and  with  leave  to 
discharge  and  take  in  at  any  ports  or  places  she 
might  call  at,  without  prejudice  to  that  insur- 
ance," the  assured,  after  the  subscription  of 
the  jwlicy,  inserted  in  the  body  of  it  the  words, 
"  with  leave  to  call  off  .Jamaica,"  which  was 
acquiesced  in  by  all  the  underwriters  except  the 
defendant,  without  increase  of  premium  : — 
Held,  that  this  was  a  material  alteration,  and 
avoided  the  policy  as  against  tlie  defendant. 
Fovshaio  v.  Chahert,  6  Moore,  369  ;  3  Br.  &  B. 
158  ;  23  R.  R.  596. 

A  policy  from  Calmar  to  Portsmouth  was 
altered  with  the  consent  of  some  of  the  under- 
writers, by  inserting  the  words  "or  Weymouth" 
after  Portsmouth  : — Held,  that  the  policy  was 
void  against  an  underwriter  who  was  ignorant 
of  the  alteration  when  it  was  made,  although 
afterwards,  on  being  informed  of  it,  he  said  lie 
would  not  take  ailvantage  of  it.  CampheJl  v. 
Chr'ixtic.  2  Stark.  64. 

Policy  differing  from  Slip.]— If  a  policy  differs 
from  the  label,  which  is  the  memoi-andum  of  the 
agreement,  it  shall  be  made  agreeable  thei'cto  ; 
for  the  owner's  agent,  when  he  fetches  the 
policy,  is  not  bound  to  compare  it  with  the  label  : 
and  it  is  not  a  sutticient  ground  in  equity  to  say 
that  the  insurance  is  in  the  name  of  a  trustee, 
unless  he  denies  the  cestui  (pie  trust  the  use  of 
his  name  in  an  action  at  law.  Moftean.r  v. 
London  A.igiirfince  Co.,  1  Atk.  545. 

Alteration  must  be  in  "Writing.] — A  policy 
cannot  be  varicil  by  agreement  not  in  writing. 
Kainex\.  Knifihtlcy,  Skinner,  54. 

Policy  on  Goods  in  Ship  "M.,"  her  real 
Name  being  "  M.  G."  -Alteration.] — A  jinlicy 
was  ell'ecled  on  guddN  in  liie  "  Mar}' '"  by 
mistake,  the  shij)  intended  lieing  the  "  Mary 
fiallcy."  'The  "Mary  Galley"  was  lost,  and 
the  insurers  after  the  loss  consented  to  alter 
the  i)olicy.  and  did  so.  In  an  action  on  the 
policy  : — Held,  that  the  insurers  were  liable  ; 
and  that  they  were  not  entitled  to  an  increase 
of  premium  on  the  ground  tluit  tli<;  "  .Mary  '"  was 
the  stouter  ship.    Jiaies  v.  (inihluiiii.  Holt,  469. 

Alteration  of  Destination — Policy  Avoided.] — 

A  ship  is  insured  for  ;t  voyage  from  X'irginia  to 
lUilterdam,  with  leave  to  call  at  a  port  in 
England.      After  the  underwriters   had   signed 


1043 


SHIPPING— INSUEANCE— I.  Policies. 


1044 


the  policy  the  destination  was  altered  to  Hull, 
and  a  meuionxndum  of  the  alteration  was 
indorsed  on  the  policy.  Hull  is  not  a  port  on 
the  voyage  from  Virginia  to  Kotlerdam  : — Held, 
that  the  alteration  avoided  the  policy  as  to  all 
the  underwriters  who  did  not  sign  the  memo- 
randum.    Laird  v.  liohertson,  4  Bro.  P.  C.  688. 

Immaterial — Addition  of  "and  Trade."'] — 
A  iiolicy  was  effected  on  a  ship  from  Liverpool 
to  Africa,  and  during  her  stay  there  and  from 
thence  back  to  Liverpool,  with  liberty  to  proceed 
to  and  stay  at  any  ports  of  discharge  and  load- 
ing in  Africa,  to  sell,  barter  and  exchange  goods, 
and  load,  unload  and  reload  goods  at  all  or  anj 
of  the  ports  she  might  call  at  and  proceed  to. 
After  the  execution  of  the  policy,  the  assured 
inserted  the  words  "  sell,  barter  and  exchange 
goods,"  as  well  as  the  words  "and  trade,"  after 
those  of  "  during  her  stay,"  and  to  which  several 
of  the  underwriters  assented:  —  Held,  that  the 
alteration  was  unimportant,  and  therefore  did 
not  avoid  the  policy  against  an  umlerwriter  who 
had  subscribed  his  initials  to  the  words  "  sell, 
barter  and  exchange  goods,"  but  had  not 
assented  to  the  insertion  of  the  words  "  and  trade," 
although  his  initials  were  subscribed  to  them. 
Sanderson  v.  Jl'Culluni,  4  Moore,  o. 

So,  where  a  vessel  was  insured  from  Liverpool 
to  Africa,  and  during  her  stay  there  and  back, 
with  liberty  to  sell,  barter,  exchange,  load, 
unload  and  reload  goods.  After  the  execution  of 
the  policy,  the  assured  inserted  the  words  "  and 
trade  "  in  the  risk  without  the  consent  of  the 
defendant  (an  underwriter),  although  others  had 
assented  thereto  : — Held,  an  immaterial  altera- 
tion, as  the  ship  had  libertj^  to  ti'ade  without 
the  introduction  of  those  words.  Sand.er.wii  v. 
S,jwons,  4  Moore,  42;  1  Br.  &  B.  426;  21  K.  K.  67.5. 

Value  of  Share.] — A  policy  was  effected  on  the 
plaintiff's  share  of  goods,  valued  at  oOOZ.,  but 
upon  its  turning  out  that  his  interest  was  larger, 
the  words  were  added  in  the  margin  of  the 
policy  on  the  plaintiff's  goods,  "say  one-fifth 
valued  at  100/.,"  to  which  the  defendant's 
initials  were  subscribed ;  the  declaration  need 
not  notice  the  original  stipulation.  Hohinson  v. 
Tohin,  1  Stark.  336. 

Further  Premium.]  —  A  policy  containing  a 
warranty  that  the  ship  shall  sail  on  or  before  a 
given  day  may  be  altered  pending  the  risk,  by  a 
memorandum,  whereby  the  underwriters,  in  con- 
sideration of  a  further  pi-emium,  agree  to  cancel 
the  warranty,  and  to  make  a  return  of  premium 
if  the  ship  sails  with  convoy.  Bidsdale  v. 
Shidden.  4  Camp.  107. 

Necessity  of  Fresh  Stamp.]  —  See  ante,  col. 
1030. 

Alteration  of  Adventure  Passage  Money  not 
Freight.] — See  Benoon  v.  Hume  and  Colonial 
I/ixuranri'  Co.,  post,  col.  1124. 

Bill  to  Rectify  Policy.] — Bill  to  rectify  a 
policy  of  insurance  dismissed  ;  there  not  being 
evidence  to  vary  the  contract.  Henlde  v.  Moyal 
Ejccliange  Assurance  Co.,  1  Ves.  sen.  317. 

6.  Construction. 

Rule  for  Construing,] — Policies  of  insurance 
are  to  be  construed  by  the  same  rules  as  other 
instruments,  unless  where,  by  the  known  usage  i 
of  trade,  or  the  like,  certain  words  have  acquired  I 


a  peculiar  sense,  distinct  from  their  ordinary 
and  popular  sense.  See  Cazalet  v.  St.  Jiarbe.  1 
Term  Kep.  191  ;  1  R.  R.  178. 

Policies  are  to  be  construed  according  to  the 
same  rules  as  all  other  written  contracts,  namely, 
by  ascertaining  the  intention  of  the  parties,  to 
be  gathered,  in  the  first  instance,  from  the  words 
of  the  instrument,  but  interpreted,  if  necessary, 
by  the  surrounding  circumstances.  Ca>T  v. 
Montefiorc,  5  B.  &  S.  408  ;  33  L.  .J.,  Q.  B.  256  ;  10 
Jur.  (N.s.)  1061> :  11  L.  T.  1.57  ;  12  W.  R.  870— 
Ex.  Ch. 

The  words  "  perils  of  the  seas  "  in  a  policy  are 
terms  of  general  import,  upon  which  the  court  is 
to  put  a  coustraction.  Crofts  v.  Marshall,  7 
Car.  &  P.  597. 

A  policy  of  insurance  was  effected  on  a  ship 
on  22nd  January,  1872,  to  23rd  January,  1873, 
both  inclusive.  These  words  were  written  in  on 
a  printed  form,  which  also  contained  in  print 
the  words  "at  and  from,"  and  "for  this  present 
voyage,"  and  other  similar  words  which  were 
commonly  found  in  the  form  of  a  voyage  policy, 
and  which  had  not  been  erased  : — Held,  that 
this  policy  was  really  a  time  policy,  and  its 
character  was  not  affected  by  the  printed  words 
left  in.  Dudqeon  v.  Pembroke,  46  L.  J.,  Q.  B. 
409  ;  2  App.  Cas.  284  ;  36  L.  T.  382  ;  25  W.  R. 
499  ;  3  Asp.  M.  C.  393— H.  L.  (E.) 

A  policy  of  insurance  is  "  to  be  construed 
according  to  its  sense  and  meaning  as  collected  in 
the  first  place  from  the  terms  used  in  it,  which 
terms  are  themselves  to  be  understood  iu  their 
plain  ordinary  and  popular  sense,  unless  they 
have  generally  in  respect  to  the  same  subject- 
matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  words  ;  or  unless  the  context 
evidently  points  out  that  they'  must  in  the 
particular  instance,  and  in  order  to  effectuate 
the  immediate  intention  of  the  parties  to  that 
contract,  be  understood  in  some  other  and 
peculiar  sense."  Per  Lord  Ellenborough.  Itohert- 
son  v.  French,  4  East,  130,  135  ;  4  Esp.  246. 

Written  words  in  policies  to  have  a  greater 
weight  in  case  of  ambiguity  than  the  printed 
words.     lb. 

Construction  of  Condition.] — When  a  warranty 
or  a  condition  in  a  policy  of  marine  insurance  is 
expressed  in  clear  terms,  evidence  will  not  be 
admitted  to  shew  that  it  is  to  be  construed  con- 
trary to  the  apparent  meaning  of  those  terms, 
although  the  (lesiied  construction  may  be  that 
which  has  ordinarily  been  put  uj^jon  it  by  persons 
making  use  of  that  form  of  policy.  Prorincinl 
Insurance  Co.  of  Canndu  v.  Leduc,  43  L.  J..  P.  C. 
49  :  L.  E.  6  P.  C.  224  ;  31  L.  T.  141  ;  22  W.  R. 
929  ;  2  Asp.  M.  C.  338. 

Usage  at  Lloyd's.] — Usage  at  Lloyd's  is  not 
binding  ujion  assured  unless  he  knows  of  it. 
Gabnyy.  Lloyd,  3  B.  &  C.  793  ;  5  D.  &  R.  641  ; 
3  L.  J.  (o.s.)  k.  B.  116  ;  27  R.  R.  486. 

Usage  cannot  Contradict  the  Policy.] — Evi- 
dence is  not  admissible  to  shew  that  hx  usage  the 
risk  on  goods  expires  twenty-four  hours  after 
the  ship  is  moorecl  in  safety,  when  by  the  terms 
of  the  polic}'  it  does  not  expire  until  the  goods 
are  "discharged  and  safely  landed."  Parhinson 
V.  Collier.  1  Park.  Ins.  (8th  ed.)  47. 

Usage  of  Trade — Non-communication.] — Insur- 
ance on  fish  from  Newfoundland  to  Portugal. 
The  ship  on  arrival  in  Newfoundland  proceeded 
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to  Sydney,  N.B.,  and  took  in  a  cargo  of  coals, 
which  she  carried  to  Newfoundland,  where  she 
took  in  her  fish,  and  was  lost  on  her  voj-age  to 
Portugal : — Held,  that  it  being  the  usage  of  the 
trade  to  make  such  an  intermediate  voyage  as 
that  to  Sydney,  its  non-corumunication  to  the 
underwriters  was  immaterial.  OiKjier  v.  Jennings, 
1  Camp.  505  ;  10  E.  K.  739,  n. 

Usage  as  to  Attachment  of  Policies.] — 

See  Min'itiiiic  JL/rine  Inxuruure  Co.  v.  Fire 
Reins^irance  Co.,  infra. 

Eeinsurance.] — See  Cliipiycndale  v.  Holt. 
su])ra,  col.  lo39. 

"  Ice-bound" — "  Open  Water."] — By  the  rules 
of  a  mutual  insurance  association,  '•  If  a  ship 
insured  shall  be  and  remain  wrecked,  stranded  or 
sunk  for  a  period  of  four  months  .  .  .  and  during 
such  period  it  shall  have  been  found  impracticable 
to  save  the  shi])  .  .  .  the  ship  .shall  be  considered 
to  have  been  lost.  .  .  .  Provided  that  a  ship  which 
is  so  situated,  and  ice-bound,  shall  not  be  con- 
sidered as  coming  within  this  rule  or  to  have 
been  lost  unless  and  until  there  shall  have  been 
four  months  ...  of  open  water  after  the 
disaster  "  : — Held  (Lopes.  L.J..  diss.),  that  the 
period  of  four  mouths  in  the  above  rule  would 
run,  notwithstanding  that  floating  ice  prevented 
.salvage  operations,  "ice-bound"  meaning  that 
ice  is  so  round  the  shi()  that  she  could  not  move 
away  out  of  it.  Per  Lopes,  L..J. :  So  long  as 
floating  ice  prevents  .salvage  operations,  there  is 
not  '-oijcn  water"  within  the  rule.  Suiidfrland 
StpdVLihij)  Co.  V.  Xorf/i  (if  J:'/if/lf/iid  Iron  Steam- 
ishij)  I/i-tiirancf  >1.m«.,  14  R.  VJ6 — C.  A. 

"Premises."] — A  fire  insurance  company,  in 
making  out  a  policy  of  insurance  of  a  steamshi]), 
referring  to  conditions  indorsed,  so  far  as  appli- 
cable, used  one  of  their  jjrinted  forms  of  condi- 
tions applicable  to  houses,  the  language  being, 
"  if  moie  than  twenty  pounds  of  gunpowder  be 
on  the  premises  at  the  time  of  the  loss,  such  loss 
will  not  be  made  good"  : — Held,  that  the  word 
'•jiremises"  equally  applied  to  a  ship,  the  word 
being  in  legal  language  often  used  to  denote 
'■  tlie  subject  or  thing  previously  expres.sed." 
Jiraron  Life  Asxiiranee  Co.  v.  Gihh,  1  Moore, 
J'.  C.  (N.s.)  73  ;  y  Jur.  (N.s.)  185  ;  7  L.  T.  574  ; 
1 1  W.  K.  iy4. 

Held,  also,  that  jiaiol  evidence  was  not  admis- 
sible to  prove  that  the  wrird  ■•  pieniises '"  wjisnot 
intended  to  include  the  steamer.     ///. 

Held,  also,  that  one  nf  the  conditions  having 
specified  a  limited  quantity  of  gunpowder  to 
l)e  carried  on  board,  it  was  f|uitc  immateiial 
whether  the  fire  was  or  was  not  occasioneil  by 
more  than  the  specified  rjuantity  of  gunpowder 
being  on  )x)aii!.     ///. 

"In  the  Month  of  October."] — Warranty  to 
sail  in  the  month  of  Octoljer  explained  by 
evidence  of  merchants  to  mean  not  after  October 
25tli.     Chdiinnid  v.  Angemtein,  I'eake,  Til. 

Parol  Evidence.] — Parol  evidence  a<lniitfed  to 
explain  the  meaning  of  "at  and  from'"  a  port. 
See  Mou-on  v.  Athinx,  3   Camp.  200  :  18  R.   K. 

78'.). 

"No    St.    Lawrence" — Construction.] — See 

Jiin-rll  V.  hnjir.  post,  col.  lICi'. 

Valued  Policy — Value  not  Filled  in.] — See 
Axfnrv.  niundrll,  post.  cnl.  1 1  12. 


Eeinsurance  against  Fire — Usage — Declara- 
tion of  Eisks — Order  of  Attachment.]  — The 
plaintiffs,  a  marine  insurance  company,  agreed 
with  the  defendants,  a  tire  insurance  company, 
that  the  defendants  shouhl  reinsuie  them  against 
loss  by  tire  of  coal-laden  ships  insured  by  the 
plaintiffs  between  certain  ports,  during  the  con- 
tinuance of  the  agreement.  Policies  to  cover 
risks  upon  such  ships  as  might  be  declared  by 
the  plaintiffs  were  issued  and  subscribed  by  the 
defendants.  A  usage  was  admitted  as  between 
merchants  and  underwriters  that  in  case  of  open 
policies  uj)on  ships  to  be  declared  the  policies 
attached  upon  and  in  order  of  the  declarations  ; 
and  that  in  case  of  mistake  the  declaration  was 
rectified  sometimes  after  the  loss  : — Held,  that 
the  usage  applied  as  between  the  plaintiffs  and 
defenilants.  JIaritime  Murine  Insurance  Co.  v. 
Fire  llein.mranre  Co.,  40  L.  T.  166  ;  4  Asp.  M.  C. 
71. 

East  India  Company's  Policies.] — East  India 
insurances  include  the  chance  of  detention  by 
the  charterers  in  India  and  the  risk  of  the  country 
voyage  there.  The  policy  construed  by  reference 
to  the  East  India  Company's  charterparty,  which 
was  well  known.  Salrador  v.  IIoj)kin.i,  3  Burr. 
1707. 

Action  on  policy  of  insurance  on  goods  in  ship 
chartered  by  East  India  Company.  Defence  that 
the  loss  was  during  a  voyage  not  covered  by  the 
policy  : — Held,  that  the  custom  of  the  East  India 
Company  as  to  ordering  ships  chartered  by  them 
on  voyages  such  as  that  in  question  must  be 
taken  to  have  been  in  the  knowledge  of  the 
insurers.     Grunt  v.  Delacour,  1  Taunt.  463,  467. 

7.  Uatificatiox. 

After  Knowledge  of  Loss.]— A  policy  on 
freight,  valued  at  a  certain  sum.  was  made  by 
charterers  on  behalf  of  themselves  aiul  those 
interested,  in  the  usual  terms.  It  came  to  the 
knowledge  of  the  shii)0\vncrs,  but  not  till  after 
they  had  heard  of  the  loss.  They  then  claimed 
the  benefit  under  it  : — Held,  that,  there  being 
satisfactory'  evidence  of  the  policy  having  been 
made  on  the  owners'  account,  it  was  open  to 
them  to  ratify  it,  even  after  they  had  knowle<lge 
of  the  loss.  Williintis\.  yorth  Cliinu  Insiinnire 
Co.,  1  C.  P.  D.  757 ;  35  L.  T.  884  ;  3  Asp.  M.  C. 
342— C.  A. 

8.  Property  in  Policy. 

Property  of  the  Assured.] — The  policy  when 
effected  is  the  piii|i(ily  nf  the  insured.  Harding 
v.  Carter,  1  Park  Ins.  (Stli  ed.)  5, 


II.   IXSrUAXCE  BY  AGENTS,   I'AKT 
OWNEUS.  OK  TRUSTEES. 

Insurance  by  Agent — Lien  on  Policy  Moneys.] 
— Mciciiaiit>  in  Liindnii.  upon  tiic  in^inniidn  cif 
sliipping  agents  at  Ilavannah,  afle)'  leceiving  the 
shipping  documents  of  a  cargo  of  tobacco  con- 
signed to  llieni.  effected  jxilicies  on  the  cargo 
for  the  benefit  of  all  wiiom  it  might  concern. 
The  Havannah  ngcnts  shipped  the  tobacco  in 
their  own  name,  but  were  in  fact  acting  as  com- 
mission agents  for  the  Havannah  owners  of  the 
tobacco.  The  London  merchants  Ijcfore  insuring 
had  notice  that  the  Havannnh  agent  had  an 
unnamed  princijial.  A  total  loss  occurred,  and 
the     London    merchants    received     the    policy 
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moneys,  after  receiving  notice  that  the  moneys 
were  claimed  by  the  Havannah  princijials  : — 
Held,  that  the"^  latter  were  entitled  to  the 
moneys,  and  that  the  London  merchants  were 
not  entitled  to  a  lien  upon  the  moneys  for  the 
balance  of  their  general  account  with  the 
Havannah  agents  ;  and  that  in  an  action  by  the 
Havannah  principals  against  them  for  the  moneys 
they  could  set  off  nothing  ])ut  premiums,  stanii)s 
an<l  conmiission  for  insurance.  Mildred  v.  JLix- 
jHinx.  .-)3  L.  J.,  Q.  B.  33  :  8  App.  Cas.  874  :  4!) 
L.  T.  tt8.-j  :  32  W.  R.  12.')  :  .">  Asp.  M.  C.  182— 
H.  L.  (E.) 

Authority     to     Insure — Ship's     Husband.]  — 

A  ship's  luisband  has  no  power  to  insure  except 
by  authority  of  all  the  owners.  Frencli  v. 
I'll/If 071,  .")  Burr.  2727. 

Clerk    of    Consignee.]  —  A    clerk    of    a 

foreign  consignee  having  effected  a  policy  in 
England  to  cover  the  gooils  sent  to  his  master, 
and  the  policy  having  been  adopted  by  the 
latter  : — Held,  that  the  jury  were  justified  in 
finding  that  the  clerk  had  authority  to  insure. 
Barlow  v.  Li'chie,  4  Moore,  8. 

Part    Owners.]  —  One    of    several   part 

owners  of  a  ship,  without  any  express  authority 
from  the  others,  effected  a  joint  insurance  upon 
the  entire  ship,  charging  the  premium  and  com- 
mission in  the  ship's  accounts,  which  were  open 
to  the  inspection  of,  and  were  actually  inspected 
by.  the  other  owners,  and  not  objected  to  : — 
Held,  that  the  jury  was  warranted  in  finding 
that  the  managing  owner  had  a  joint  authority 
to  effect  an  insurance  for  the  whole  ;  and  that 
consequently  all  the  owners  were  liable  to  the 
broker,  notwithstanding  the  credit  was  in  the 
first  instance  given  to  the  managing  owner  alone 
— it  appearing  that  the  broker  was  ignorant  of 
the  names  of  the  other  owners,  llohlnsoii  v. 
Gleaduw.  2  Scott,  250  ;  2  Bing.  (N.c.)  150  ;  1 
Hodges,  245. 

Although  one  part  owner  of  a  ship  has  no 
implied  authority,  as  such,  to  order  assurances  to 
be  effected  on  account  of  the  other  part  owners, 
yet,  if  they  are  in  partnership  together,  an  order 
to  insure  the  ship  given  hy  one  will  render  all 
liable.     Hooper  v.  Ln.ihy,  4  Camp.  G6. 

One  part  owner  cannot,  by  ordering  an  insur- 
ance of  the  ship  without  authority  from  another, 
charge  the  other  with  any  part  of  the  premium, 
unless  the  other  afterwards  assents  to  the  insur- 
ance.    Bell  V.  JIu>iij)hries;  2  Stark.  354. 

Where  part  owners  of  a  vessel  authorise  co- 
owners  to  insure  the  whole  vessel,  and  after- 
wards assign  their  interest  in  the  freight,  and 
the  assignees  do  not  give  express  notice  of  the 
assignment,  the  co-owners  are  entitled  to  insure 
the  vessel,  and  deduct  the  costs  of  insurance 
from  the  freitrht.  Lindsay  v.  Gihhs.  3  De  G.  it  J. 
690  :  28  L.  'j..  Ch.  692  ;  5  Jur.  (s.s.)  37G  : 
7  W.  R.  320. 

An  action  is  maintainable  by  an  assured  jiart 
owner  of  a  vessel  against  an  insurance  broker, 
who  has  received  from  the  underwriters  the  full 
amount  of  the  sums  subscribed  on  a  total  loss, 
although  there  are  several  other  persons  in- 
terested as  part  owners,  who  have  given  the 
defendants  notice  of  their  interest,  where  the 
plaintiff  insured  on  the  whole  ship  generally, 
through  the  intervention  of  his  captain,  who 
gave  the  order  for  effecting  the  insurance. 
Buherfs  v.  Og>lhy,  9  Price,  2C,'S :  23  R.  R.  671. 

When  an  insuiance  is  effected  by  a  part  owner 


of  a  ship  generally,  in  his  own  name,  but  to  an 
amount  exceeding  the  value  of  his  share,  and 
it  is  understood  that  such  insurance  is  intended 
to  cover  the  interest  of  other  persons,  the  other 
part  owners  are,  upon  a  loss,  entitled  to  their 
proportion  of  the  insurance.  Braek  v.  Boui/la.s, 
4  Myl.  &  Cr.  320. 

Part  Owners,  Liability  for.] — One  part  owner 
cannot  byoi-dering  an  insurance  without  autho- 
rity from  another,  charge  the  other  with  any 
part  of  the  premium,  unless  the  other  afterwards 
assent  to  the  insurance.  Oyle  v.  Wruttyliaiu, 
Abbott  on  Shipping  (13th  Ed.)  96. 

Insurance  as  Trustee  — Receipt  of  Policy 
Moneys.] — -A  jierson  shall  not  be  allowed  to 
detain  to  himself  money  due  upon  a  policy  of 
assurance  wherein  his  name  was  only  made  tise 
of  as  a  trustee,  under  pretence  that  the  cestui 
que  trust  was  indebted  to  him.  Fell  v.  Lutioidye, 
Barnard.  Ch.  319. 

III.  DURATION  OF  RISK. 

1.  On  Gooda. 

a.  What  Goods,  1048. 

b.  On  Loading  or  Landing  Cargo,  1050. 

c.  Mode  of  Loading  and  Landing,  1054. 

d.  What  Fort,  1055. 

2.  On  Ship. 

a.  Extent  of  Liability,  1058. 

h.  Termination  on  Mooring,  1064. 

c.  Time  Policj',  1067. 

3.  On  Freiyht,  1068. 

1.  On  Goods. 
a.  "What  Goods. 

Transhipping.] — Where  the  owners  of  goods 
insured  sliiftetl  them  from  one  ship  to  another  : 
— Held,  that  they  might  still  recover  for  an 
average  loss  arising  from  the  capture  of  the 
othership.  Plantainour  v.  Stiqdex,  1  Term  Rep. 
611,  n.  ;  3  Dough  1. 

By  a  policy,  assurance  was  made  "  including 
risk  of  craft  to  and  from  the  ship,"  on  linseed- 
oil  cakes,  "  free  cf  particular  average  unless 
general,  or  the  ship  was  stranded."  The  cakes 
were  put  on  board  a  lighter  at  their  destination, 
and  the  lighter  stranded  and  sank,  whereby  a 
particular  average  loss  was  sustained  : — Held, 
that  the  underwriters  were  not  liable.  Hofnian 
V.  Marshall,  2  Bing.  (N.C.)  383  ;  2  Scott,  559  ;  1 
Hodges.  33u :  5  L.  J.,  C.  P.  70. 

Several  Vessels.] — Carriers  on  a  canal  effected 
an  insurance  for  twelve  months,  itpon  goods  on 
board  of  thirty  boats,  named,  between  London, 
Birmingham,  etc.,  backwards  and  forwards,  with 
leave  to  take  in  and  discharge  goods  at  all  ])laces 
on  the  line  of  navigation.  The  insurance  was 
agreed  to  be  12,000^.  on  goods,  as  interest  might 
appear  thereafter  ;  the  claim  on  the  policy  war- 
ranted not  to  exceed  lOOZ.  per  cent.,  and  3.000/. 
only  were  to  be  conveyed  by  tlie  policy  in  any 
one  boat  on  an j^  one  trip  : — Held,  that  the  policy 
was  not  exhausted  when  once  goods  to  the  value 
of  12,000Z.  had  been  carried  by  all  the  boats,  or 
by  each  of  them,  but  that  it  continued,  through- 
out the  year,  to  protect  all  the  goods  afloat  at 
any  one  time,  up  to  the  amount  insured.  Croir- 
ley  V.  Cohen,  3  B.  &  Ad.  478  :  1  L.  .1.,  K.  B. 
1.58. 

Held,  also,  that,  upon  the  lor.s  of  goods  on 
board  one  of  the  boats,  the  assured  was  entitled 
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to  recover  that  proportion  of  such  loss  which 
12.000/.  bore  to  the  whole  value  of  the  amount 
carried  during  the  year.     lb. 

Where  two  policies   for  different   sums  were 
effected  on  goods  on  board  any  ship  or  ships  on  a 


1050 

between   such 


for   a  fall  in    the   market    price 
arrival  and  the  time  of  sale.     //;. 

Open   Policy— Declaration   of   Goods   by   In- 
sured.]—Where  an  open  policy  was  granted  on 


particular  voyage,  and   the  gootls  were  put  in  ,  goods  shipped  from    Melbourne  to  London  per 

different  proportions  on  board  two  ships  which  '  one   set   of   specified   steamers   to    Sydney   and 

sailed  on  the  voyage,  one  of  which  was  lost,  but    thence  to  London  per  another  set.  covering  risk 

"e    other   arrived   in  safety  :— Held,    that   the  i  while  in  a  specified  factory  at  Sj-dney, '-declara- 

sured  might  ap})ly  cither  policy  to  the  ship  [  tions  to  be  made  within  forty-eight  hours  after 

departure  of  steamer  from  Sydney": — Held, 
that  according  to  the  true  construction  of  this, 
contract  two  declarations  must  be  made  by  the 
insured,  one  as  incident  to  every  contract  of  an 
open  policy,  for  the  jnu-pose  of  identifying  the 
shipments  at  Melbourne  to  which  the  policy  was- 
to  attach  and  necessary  by  law  to  make  the 
policy  operative  ;  the  other,  under  the  express, 
terms  of  the  above  contract,  giving  particulars 
lelating  to  such  goods  as  had  been  already 
brought  within  the  policy,  by  a  previous  declara- 
tion apt  for  that  purpose,  and  had  since  been 
actually  shipped  for  London.  Ddciex  v.  Xatia/i/d 
Marine  Insurance  Co.,  60  L.  J.,  P.  C.  73  :  riSDll 
A     n    IR^  •   fiS   r     T    xi;,\  '-  -' 


which  was  lost.     IlfncJniian.  v.  Offfci/.  2  H.  BL 
34.".  n.:  3  Dougl.  139  :  3  E.  R.  408,  413. 

Sale  at  Sea.] — A  ship  being  chartered  with 
grain  from  Galatz  to  Emden.  for  orders  to  dis- 
chaige  in  a  port  of  the  United  Kingdom,  the 
owners  effected  an  insurance  on  the  cargo  from 
Galatz  to  Emden.  and  thence  to  a  port  of  dis- 
chai'ge  in  the  United  Kingdom,  with  leave  to 
call  for  orders,  and  to  iiaturalise  the  cargo,  to 
return  20.*.  jier  cent,  if  risk  should  end  at  the 
poi-t  of  naturalisation.  The  cargo  was  sold 
afloat,  while  on  the  voyage  from  Galatz  to 
Emden,  by  bought-and-sold  notes,  for  60.v.  per 
((uarter,  including  freight  and  insurance  to 
Emden.  The  bill  of  lading  (which  was  in  con- 
formity with  the  charterparty)  and  the  policy  of 
assurance  were  delivered  to  the  purchaser  : — 
Held,  that  the  purchaser  was  only  entitled  to 
the  assurance  to  Emden,  and  consequently  that 
lie  could  not  recover  from  the  underwriter  for  a 
Imss  between  Emden  and  the  port  of  discharge 
in  the  United  Kingdom.  lonidcn  v.  Harford. 
21)  L.  J.,  Ex.  36. 


A.  C.  48.5  ;  6.o  L.  T.  5(30. 


On  Separate  Packages.] 


Insurance  of  Goods— Marks.]— Declaration  in 
a  policy  on  ship  and  goods  at  and  from  London 
to  Emden  ■'  beginning  the  adventure  on  the  said 
goods,  &c.,  from  the  loading  thereof  on  board  the 
said  ship."  In  the  jjolicy  was  a  memorandum 
whereby  the  insurance  was  declared  to  be  on 
fifteen  hogsheads  of  tobacco  marked,  "  B.  S.  No. 
.51  &  65."  Special  demurrer,  first,  because  the 
„  .  ,.        soods  were  not  averred  to  "have   been    put   on 

By  a  marme  policy  ,  board  at  London  ;  secondly,  becau.se  the  goods. 


of  insurance  the  insurance  was  described  to  be    were    not    alleged    to    have    been    marked 


spotted,  or  mouldy,  except  caused  by  actual 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial 
loss  by  sea  damage  to  certain  goods,  not  includ- 
ing tea,  "  the  loss  shall  be  ascertained  by  a 
.separation  and  sale  of  tlic  portion  on  1}^  of  the 
contents  of  the  ])ackages  so  damaged,  and  not 
otherwise  ;  and  the  same  practice  shall  obtain  as 
to  all  other  merchandise,  as  far  as  jiracticable." 
'I'he  sliip  met  with  very  bad  weatlier  during  the 
voyage,  and  44'.»  of  tlie"  1.711  packages  of  tlic  tea 
were  seriously  damaged  by  actual  contact  of  sea 
water.  The  rest  of  the  packages  arrived  soundly 
;in(I  in  good  condition,  except  by  the  injury  to 
their  reputation  from  having  formed  jjait  of  a 
sliipment  of  which  441)  packages  had  been 
d.'imaged  by  sea  water,  and  which  was  the 
cause,  as  was  usual  in  such  cases,  of  these 
packages,  though  sound  and  uninjured,  not 
realising  .so  high  prices  as  they  would  have 
done  if  the  449  packages  had  not  been  damaged 
by  sea  water  : — Held,  that  the  packages  insured 
by  the  pc)li(;y  were  divisible,  and  that  the 
.•issured  was  entitled  to  recover  only  in  rcsiicct 
of  the  449  jiackagcs  which  were  actually  dam- 


the  loss,  without  shewing  that  he  was  interested 
at  the  time  of  the  policy  being  made  ;  fourthlv, 
becau.se  no  venue  was  laid  to  the  alleged  loss  o"n 
the  high  seas.  Semble,  that  tlie  declaration 
was  bad.  Br  Symondx  v.  Shcdden,  2  Bos.  i:  V 
(N.li.)  153. 

Goods  Stowed  on  Deck.]~Goods  stowed  on 
deck  are  not  within  a  general  policv  on  goods. 
Bar]ihoii.ie  v.  Iliphii,  1  Park.  (8th  ed!)  24.  S.  P., 
y.'o.M  V.  TJnraitr.-i,  I'h. 


b.   On  Loading-  or  Landing-  Cargo. 

"From  the  Loading" — Reference  to  Original 
Policy.] — A  policy  of  insurance  was  underwritten 
for  1.1)0(1/.,  whieii  was  decl.ircd  to  l>e  a,  re-;issiir- 
ance,  stibject  to  all  clauses  and  conditions  of  the 
original  jwlicy,  on  tlie  ship  •'  Uaybrcak,"  at  and 
from  any  jiort  or  ports  in  any  order  on  the  West 
Coast  of  Africa  to  the  vessel's  poi-l  or  ])orts  of 
call  and  di.schargc  in  the  United  Kingiioni,  the 
insurance  to  commence  "frf)m  the  loading  of  the 
goods  at   as  above."     I'>y  the  original  policy  the 


aged.      Cater  v.  Great  Wei,ttru  Lixiiranc'e  Co.  of  j"«"';'\',"--e  was  for  1  .(100/.  upon  the  cargo  of  ;'  Day- 


A>w  York, 
552  ;  29  L 
90. 


42   L.  .1.,  C.  P.  266  :   L.  K.  8  C.   P. 
T.  l:',6  :  21  W.  Pv.  850  ;  2  Asp.  M.  C. 


Goods  Valued  as  at  Time  of  Arrival.]— Held, 


break,"  at  and  from  Liverpool  to  any  ports  in  any 
order,  backwards  anil  forwards  and  forwards  and 
backwanls  on  tin-  coast  (jf  Afritta,  and  thence 
back  toapoit  of  discharge  in  the  Uinteil  Kingdom, 
with  leave  to  increase  the  valuation  of  the  cargo 
also,  that  tin:  loss  in  value  of  the  gooils  (lepended  '•  on  the  homeward  voyage  ;  "  outward  cai-go  to  Ije 
on  their  value  at  the  time  of  their  arrival  at  the  I  considered  homeward  interest  twenty-foiar  hoin-s 
jMirt  of  destinatir>n.  and  not  at  the  time  of  sale.  '  after  her  arrival  at  her  first  port  of  discharge." 
and  the   underwriters  were   therefore  not   liable    Goods  weie  shiinieil  at  Liverpool,  and  the  ve.sscL 
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with  the  same  ,u:oexls  on  boanl,  departed  from  a 
port  oil  the  West  Coast  of  Africa,  and  more  than 
twenty-four  hours  after  she  had  arrived  at  her 
tirst  port  of  discharge,  the  goods  were  lost  by 
jterils  insured  against  in  the  original  policy  : — 
Held,  that  the  words  '•  the  insurance  to  commence 
froui  the  loading  of  the  goods  as  above"  were 
qualified  by  the  words  in  the  original  policy,  by 
which  outward  cargo  was  to  be  considered  home- 
ward interest  twenty -four  hours  after  the  vessel's 
arrival  at  her  first  port  of  discharge,  and  that  the 
risk  had  conseciuently  attached  and  the  under- 
writers were  liable.  Joi/rr  v.  Bptdiii  Mavinc 
Insurance  Co.,  41  L.  J.,  Q.  B.  Safi  :  L.  R.  7  Q.  B. 
o80  ;  27  L.  T.  144  ;  1  Asp.  M.  C.  194. 

Loss  of  Lighters  alongside.]— The  plain- 
tiffs, shipowners,  by  a  policy  of  insurance  under- 
written by  the  defendants,  caused  "  themselves 
to  be  insured,  lost  or  not  lost,  at  and  from  Liban 
to  Bordeaux,  upon  freight  (valued  at  interest), 
of  and  in  the  vessel  '  Hawthorn,'  beginning  the 
adventure  upon  the  said  goods  or  freight  from 
the  loading  thereof,  on  board  the  said  ship  at 
Liban,  and^  to  continue  and  endure  during  the 
•said  vessel's  abode  there,  and  until  the  said  vessel 
shall  have  arrived  at  Bordeaux,  and  the  said 
goods  shall  be  safely  delivered  from  the  said 
ship."  The  plaintiffs'  vessel  commenced  loading 
at  Liban  a  cargo  of  oats  for  Bordeaux,  and  a 
portion  of  the  cargo  was  in  lighters  alongside,  and 
was  about  to  be  transferred  to  the  vessel,  when, 
by  reason  of  the  perils  of  the  sea,  the  lighters 
and  portions  of  cargo  were  wholly  lost,  and  the 
plaintiffs  were  prevented  from  earning  the 
freight  insirred  : — Held,  upon  demurrer,  that  the 
plaintiffs  could  not  recover.  Hopper  v.  Wear 
Jfarhie  Insurance  Co.,  46  L.  T.  107  ;  4  Asp.  M.  C. 
482. 

Time  of.]— Where,  by  a  policy,  a  ship  and 

■goods  were  insured  "at  and  from  all  and  every 
port.  &c..  on  the  coast  of  Brazil,  and  after  the 
17th  of  September  to  the  Cape  of  Good  Hope, 
Taeginning  the  adventure  upon  the  goods  from 
the  loading  aboard  the  same  ship  at  all  and  every 
port,  &c.,  on  the  coast  of  Brazil,  and  from  the 
17th  of  September,  1800,  and  upon  the  ship  in  the 
•same  manner,"  with  liberty  to  sail  to.  &c.,  any 
places  backwards  or  forwards  under  the  Portuguese 
government,  &c.,  at  a  premium  of  four  guineas 
per  cent.,  to  return  3Z.  \0s.  should  the  ship  have 
•arrived  or  the  risk  have  otherwise  ceased  on  or 
before  the  17th  September :— Held,  that  the 
policy  only  attached  on  the  homeward-bound 
cargo  ladeii  on  board  at  the  coast  of  Brazil,  and 
<lid"not  cover  a  cargo  originally  taken  in  at  the 
Cape  of  Good  Hope,  and  which  continued  on 
board  after  the  17th  of  September,  while  the  ship 
was  on  the  coast  of  Brazil,  and  after  she  left  it 
•on  her  return  to  the  Cape.  Neither  did  the  policy 
cover  the  ship  itself,  which  was  insured  in  the 
•same  manner  as  the  goods.  Robertson  v.  French, 
4  East,  130  :  4  Esp.  246  ;  7  R.  R.  535. 

Commencement  of  Risk — Distinction  between 
Insured  Voyage  and  Risks  Insured— Deviation 
Clause.] — III  construing  an  open  policy  of  mai-iue 
insurance  in  order  to  ascertain  what  risks  are 
covered  by  the  policy,  it  must  first  be  ascertained 
what  the  voyage  insured  is.  If  the  goods  lost 
never  were  upon  the  insured  voyage,  then  the 
policy  never  attached ;  and  the  fact  that  the 
policy  contains  a  deviation  clause  is  immaterial. 
Simon  V.  Sedf/ivick,  62  L.  J.,  Q.  B.  163  ;   [1893] 
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1  Q.  B.  303  ;  4  R.  12S  ;  67  L.  T.  785  ;  41  W.  R. 
163  ;   7  Asp.  M.  C.  24,5— C.  A. 

Consignors,  at  Bradford,  of  the  goods  in  fiucs- 
tion,  effected,  through  their  agents  at  Liverpool, 
a  marine  policy  of  insurance  from  the  Mersey  to 
any  port  in  Portugal  or  Spain  '•  this  side  Gibraltar, 
— '  at  and  from   thence  to  any  place  in  the 

or, 

interior,  including  all  risks  by  any  conveyance 
whatsoever  from  the  time  of  leaving  the  ware- 
house in  the  United  Kingdom  until  on  board, 
.  .  .  and  all  risks  of  every  kind  until  safely 
delivered  at  the  warehoiise  of  the  consignees." 
The  policy  contained  the  following  marginal 
clause  : — "  Deviation  "^  change  of  voyage  .  .  . 
not  included  in  the  policy,  to  be  held  covered  at 
a  premium  to  be  arranged."  The  consignees 
were  merchants  at  Madrid,  and  the  consignors 
intended  that  the  goods  should  be  shipped  at 
Liverpool  for  Seville,  and  carried  thence  by  land 
to  Madrid.  By  the  blunder  of  the  consignors' 
agent  the  goods  were  in  fact  declared  and  shi]iped 
at  Liverpool  on  board  a  vessel  bound  only  for 
Carril  and  Huelva,  on  the  west  coast  of  Spain, 
and  for  Carthagena  and  other  ports  on  the  east 
coast  of  Spain.  The  bills  of  lading  of  the  goods 
in  question  were  made  out  for  Carthagena.  The 
consignors  only  discovered  the  mistake  after  the 
vessel  had  sailed.  The  vessel  was  lost  between 
Liverpool  and  Carril.  a  part  of  the  voyage  com- 
mon to  vessels  bound  either  for  the  west  or  the 
east  coast  of  Spain  : — Held,  that  the  goods  in 
question  never ,  were  upon  the  insured  voyage  ; 
that,  consequently,  the  policy  never  attachetl  ; 
and  that  the  underwriters  were  not  liable  to  pay 
the  consignors  the  amount  of  the  goods  in  question. 
lb. 

Loading.]  —  A  policy  was    effected   on 

guano  on  board  the  "  D.  H. "  "  at  and  from  port 
or  ports  in  the  river  Plate  to  the  United  Kingdom, 
&c.  .  .  .  beginning  the  adventure  from  the  load- 
ing thereof  aboard  the  said  ship  as  above."  The 
guano  had  been  loaded  at  Patagonia  before  the 
ship  went  to  the  Plate.  When  she  arrived  in  the 
Plate  part  of  the  guano  was  unloaded  to  enable 
a  leak  to  be  stopped.  This  guano  was  reshipped, 
and  the  ship  sailed  from  the  Plate  for  England. 
Before  the  policy  was  effected  the  underwriter 
was  informed  that  the  guano  had  been  loaded  in 
Patagonia  and  taken  to  the  Plate,  and  that  the 
ship  had  sailed  from  the  Plate  for  England.  A 
loss  occurred  : — Held,  that  the  policy  attached, 
and  that  the  jjlaintiff  could  recover  upon  it. 
Nonnen  v.  Kettlcwell  (16  East,  1 76)  followed.  Carr 
v.  Montefiore,  5  B.  &  S.  408  :  33  L.  J.,  Q.  B.  256  ; 
10  Jur.  (N.S.)  1069  ;  11  L.  T.  157  ;  12  W.  R.  870 
—Ex.  Ch. 

Shipment  of  Portion.] — Where  a  contract 

of  insurance  related  to  wheat  cargo  then  on  board 
or  to  be  shipped  in  the  "  D.  of  S."  : — Held,  that 
the  risk  commenced  as  soon  as  any  portion 
thereof  was  on  board.  Colonial  Insurance  Co. 
of  New  Zealand  v.  Adelaide  Marine  Insurance 
Co.,  56  L.  J..  P.  C.  19  ;  12  App.  Cas.  128  :  56 
L.  T.  173  ;  35  W.  R.  636  ;  6  Asp.  M.  C.  94— P.  C. 

Before  Loading.] — Action  upon  a  policy, 

at  and  from  New  York  to  Quebec,  during  the 
ship's  stay  there,  and  thence  to  Liverpool,  on 
profit  on  cargo,  beginning  the  adventure  upon 
the  goods  from  the  loading  aboard  the  ship.  The 
shipwas  at  the  time  of  effecting  the  policy  on 
the  voyage  from  New  York  to  Quebec,  where  tlie 
plaintiff  had    provided    a    cargo    ready   to    be 
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loaded,  and  was  lost  before  she  reached  that 
port.  The  declaration  set  out  a  corres]3ontlence 
between  the  plaintifE  and  his  brokers,  which 
shewed  that  the  plaintiff  intended  to  insure  the 
loss  of  his  profit  by  the  ship  being  lost  before 
slie  reached  Quebec,  ami  alleged  that  the  corres- 
pondence and  the  nature  of  the  intended  risk 
were  explained  to  the  defendant  before  he  sub- 
scribed the  policy,  and  that  the  rate  of  premium 
was  higher  than  would  have  been  charged  for  a 
similar  risk  commencing  at  Quebec,  or  for  a  risk 
on  goods  only  for  the  said  voyage : — Held,  that 
as  no  goods  ever  were  loaded  aboard  her  by  the 
insured,  the  adventure  never  began,  and  there- 
fore the  underwriters  were  not  liable.  Jlalliead 
V.  Yoking.  6  El.  &  Bl.  312  :  25  L.  J.,  Q.  B.  2'JO  : 
2  Jur.  (X.S.)  <J70  ;  4  W.  R.  53(1. 

Fire  after  Landing.] — A  time  jiolicy  was 

made  on  the  '-(irand  Bciuny."  "on  15.000/.  on 
cargo,  valuetl  at  15,000/.,  with  liberty  to  increase 
the  value  on  the  homeward  voyage."  The  body 
of  the  policy  was  in  the  ordinary  printed  form, 
expressing  the  risk  on  the  goods  to  be  from  the 
loading  on  board  the  ship,  including  risk  of  craft, 
and  to  endure  until  discharged  and  safely  landed. 
On  the  margin  was  a  memorandum,  "  with  liberty" 
to  load,  reload,  exchange,  sell,  or  barter,  all  or 
either,  goods  or  property,  on  the  coast  of  Africa 
and  African  islands,  and  with  any  vessels,  boats, 
factories,  canoes,  and  to  transfer  interest  from 
the  vessel  to  any  other  vessel,  or  from  any  other 
vessels  to  this  vessel,  in  port  and  at  sea,  and  in 
any  ports  or  places  she  niay  call  at  or  proceed  to, 
without  being  deemed  a  deviation."  The  "Grand 
Bonny"  sailed  to  Africa  with  a  cargo,  part  of 
which  was  landed  in  a  factory  for  the  piirpose  of 
barter,  and  was  lying  at  anchor  loading  from  the 
factory  native  produce,  when  the  factory  with 
its  contents  was  destroyed  by  lire  : — Held,  that 
the  policy  embraced  only  maritime  risks,  and 
did  not  protect  either  the  goods  which  had  been 
part  of  the  cargo  of  the  "  Grand  Bonny,"  but  had 
been  landed  in  the  factory,  nor  the  produce  in- 
tended to  he  her  cargo,  but  still  on  shore,  whether 
that  produce  liad  been  obtained  by  barter  of  the 
cargo  or  otherwise.  JJ<i rrisaii  v.  J'Jllix,  7  El.  <Sc  Bl. 
■ir,->  ;  2(!  L.  J.,  Q.  15.  23'.)  :  3  Jur.  (N.8.)  908;  5 
W.  R.  494. 

Valued  Policy  on  Freight  —  Breakdown 

of  Machinery   before   Cargo   Loaded.]  —  In   an 

acliiiii  to  rii-(ivci-  2.001)/.  under  a  valued  policy 
f)n  freiglit  tliei|uestiou  was  whether  a  risk  against 
loss  of  freight  through  a  breakdown  of  machinery 
liad  attached.  The  words  printe<l  in  the  policy 
were  "  Tlic  assurance  shall  commence  u|)on  freight 
and  go(Kls  or  merchandise  on  Ijoard  (the  vessel) 
from  the  loading  of  the  said  goods  or  mei'ciiandise 
at  .''     The   wonls   ''Monte    N'ideo"    in 

wi'iting  completed  the  sentence.  The  vessel 
arrived  at  Monte  \Mdeo  and  discharge<l  her  out- 
ward cargo.  A  refrigerating  engine  was  then 
started  to  reduce  the  ternperatuie  below  288  F. 
so  that  a  cargo  of  meat  could  be  shipped.  The 
engine  broke  df)wn,  anrl  the  adventure  was 
abandoned  : — Held,  that  the  words  delining  the 
commencement  of  the  risk  with  regard  to  the 
loailingof  the  goods  being  absolutely  inapplicable 
under  the  circumstances  must  be  rejected,  an<l 
that  the  policy  attached  althougli  no  meat  was 
ever  loaded.  Ilijildrnrs  SS.  Co.  v.  Jndriiniifij 
Miifval  Marivr  Assvriincr  Cn..  fi4  L.  J.,  (.1.  B.  353  ; 
[1895]  I  Q.  B.  500  ;  14  R.  21(5  ;  72  L.  T.  103  ; 
7  Asp.  M.  C.  553— C.  A. 


Loss  of  Profits  on  Cargo  bought — Ship  Dis- 
abled at  Port  of  Loading — Contract  Inoperative.  ] 
—See  McSiciiiey  v.  Royal  ExrhaiKjc  As.-iurance 
Corjnu-atioH,  post,  col.  1079. 

c.  Mode  of  Lioading'  and  LaudiDg-. 

By  Lighters.] — Insurance  on  goods  from  A.  to 
B.,  ••  until  they  should  be  there  discharged  and 
safely  landed."  On  their  arrival  at  B.,  the  mer- 
chant to  whom  the  goods  belonged  employed  and 
paid  a  public  lighter  to  land  them,  ami  the  goods 
being  damaged  in  the  lighter,  without  negligence, 
the  underwriters  were  held  liable  for  the  loss. 
Ilurn/  V.  lloijdl  E.rchimqe  Asaurduce  Co.,  2  Bos.  <fc 
P.  (N.'r.)  430  ;  3  Esp.  28'J  ;  5  R.  R.  G3'J  ;  6  R.  R. 
804. 

Goods  put  into  a  public  lighter  for  the  purpose 
of  being  landed,  are  protected  by  usage  under  a 
general  policy  ;  but  if  the  merchant  sends  his  own 
lighter,  the  underwriter  is  discharged.  Ruchcr  v. 
London  A.wun/iice  Co.,  2  Bos.  &  P.  (N.R.)  432,  n.; 
3  Esp.  290  ;  5  R.  R.  639,  n. 

Action  on  a  policy  on  goods,  "  until  the  cargo 
should  be  discharged  and  safely  landed."  On  the 
arrival  of  the  ship,  the  goods  insured  were  put 
on  board  a  lighter  hired  in  the  usual  way,  and 
brought  to  the  plaintiff's  wharf  in  the  evening  ; 
but  not  landed  on  account  of  the  rough  weather  ; 
the  plaintiff  then  luidertook  to  see  to  the  landing 
himself,  but  in  the  night  the  lighter  was  by  an 
unavoitlable  accident  sunk  and  the  goods  lost  : — 
Held,  that  the  underwriters  were  discharged. 
Stro7u/  V.  Mttullij,  1  Bos.  &  V.  (N.E.)  16  ;  8  R.  R. 
741.  " 

By  a  policy,  assurance  was  made  "including 
risk  of  craft  to  and  f lom  the  ship,"  on  linseed  oil 
cakes,  "free  of  particular  average  unless  general, 
or  the  shij)  was  stranded."  The  cakes  were  put 
on  board  a  lighter  at  their  destination,  and  the 
lighter  stranded  and  sunk,  whereby  a  particular 
average  loss  was  sustained : — Held,  that  the 
underwriters  were  not  liable,  llofmnii  v.  M(tr- 
.'ihall,  2  Bing.  (N.C.)  383  ;  2  Scott,  559  ;  1  Hodges, 
330  ;  5  h.  J.,  C.  P.  70.  See  also  Jlopper  v.  Wmr 
Mttr'tne  Inxurance  Co.,  46  L.  T.  107  ;  4  Asp.  M.  C 
482,  ante,  col.  1051. 

Lost  in  Government  Warehouses.] — U})oii  a 
connnon  policy  on  goods  the  underwriters  are 
discharged  if  the  goods  are  landed  at  the  port 
of  destination  by  the  ofiicers  of  government 
there,  and  are  lodged  in  the  government  waie- 
houses,  if  this  is  the  usual  mode  in  which  goods 
are  landed  at  that  port,  although  the  goods 
insured  are  afterwards  conh.scated  by  the 
government,  and  are  never  in  the  possession 
of  the  consignees.  Jiroirn  v.  Ctir.sfa/i:i,  3  Cami). 
161. 

Kemoval  and  Reloading.] — ,\  sliip,  liaving 
landed  a  cargo  of  guano  at  Patagonia,  sailed  for 
England,  but  being  sea-damaged,  put  into  Monte 
Video,  in  the  river  I'lale.  Slie  there  underwent 
repairs,  a  portion  of  Inr  cargo  having  l)een 
removed  for  the  [uupose  ;  and  after  retilting  and 
reliiading,  she  was  .sold,  together  with  the  cargo, 
to  1).  iV:  Co.,  w'ho  caused  her  to  be  insured  "at 
and  from  pfirt  or  ports  in  the  river  Plate  to  the 
United  Kingdom,  beginning  the  adventure  ui)on 
the  goods  and  merchandises  from  the  loading 
thereof  aboai'd  the  ship  at  as  above": — Held, 
that  the  removal  and  i-eloading  of  a  i)nrtion  of 
the  cargo  at  Monte  Video  amounted  to  a  con- 
sti'uctivc  loading  at  that  port,  so  as  to  satisfy  the 
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terms  of  the  policy,  and  that  the  underwriters 
were  therefore  liable.  Can-  v.  ^f<n>t(■tiore,  5 
B  &  S.  40S  ;  33  L.  J.,  Q.  B.  2.^,()  ;  10  Jur.  (N.S.) 
litC,;*  :  11   1,.  T.  loT  ;  12  W.  R.  870— E.x.  Ch. 

Loss  in  Lighter.]— Goods  lost  after  the  owner 
has  taken  them  from  the  ship  into  a  liijhter  are 
no  ohar>:e  to  the  insurer.  Sjxu-row  v.  Cnruthers, 
•2  Str.  IL'H."). 

Risk  of  Craft  till  Goods  landed— Tranship- 
ment   from    Lighters    into   export  Vessel.] — A 

policy  of  insurance  on  i,'i.ods  which  includes  --all 
risk  of  craft  until  the  goods  are  discharged  and 
safely  landed"  does  not  cover  the  risk  to  the 
goods  while  waiting  on  lighters  at  the  port  of 
delivery  for  transhipment  into  an  export  vessel. 
JIuulder  v.  Jferc(iaitf.i  Murine  I/t.iuri/net;  Co.,  .").") 
L.  J.,  Q.  B.  420  :  17  Q.  B.  D.  35-t  ;  55  L.  T.  244  ; 
34  W.  R.  673  ;  6  Asp.  M.  C.  12— C.  A. 

d.  What  Port. 

What  is  a  Port.] — Policy  on  ship  for  four 
months,  at  and  from  a  place  to  any  port  or 
ports  whatsoever: — Held,  that  an  open  roadstead 
(being  the  usual  place  of  loading  and  unloading) 
was  a  port  within  the  meaning  of  this  policy. 
Corltey  v.  Atkinson,  2  B.  &  Aid.  460  :  21  R.  R. 
357. 

Extent  of  Port.]— A  policy  "  at  and  from  Lyme 
to  London "  does  not  protect  a  cargo  laden  at 
Bridport  within  the  port  of  Lyme,  and  eight 
miles  nearer  to  London.  Con.sfahlc  v.  Xo?>h',  2 
Taunt.  403  ;  11  R.  R.  617. 

Port  of  Loading.] — If  a  policy  is  effected  on 
goods  on  a  vtiyage  defined  from  A.  to  B.,  the  risk 
to  commence  "  at  and  from  the  loading  thereof 
on  board,-'  not  saying  where,  it  must  be  intended 
a  loading  at  the  place  from  which  the  voyage 
connnenced.  Spittn  v.  Woodman.  2  Taunt.  416  : 
11  R.  R.  62S. 

A  policy  on  goods  at  and  from  G.  to  the  ship's 
port  of  discharge,  beginning  the  adventure  on  the 
goods  from  the  loading  aboard  the  ship,  does  not 
cover  goods  loaded  at  an  anterior  port,  though 
they  were  in  a  loaded  state  and  in  good  safety  at 
G.."just  before  effecting  the  insurance.  Mellish 
V.  Allmitt.  2  M.  &  S.  106  ;  14  R.  R.  599. 

An  assured  was  entitled  to  recover  a  loss  of 
goods  insured  at  and  from  Landscrona  to  Wol- 
gast,  though  they  were  shipped  at  Gottenburg 
before  the  ship  arrived  at  Landscrona,  and  though 
the  policy  was  declared  to  be  at  and  from  the 
loading  of  the  goods  on  board  the  ship  ;  it  appear- 
ing that  the  underwriter  was  informed  at  the 
time  when  the  goods  were  loaded  on  board  at 
Gottenburg.  and  that  part  of  them  was  landed 
and  reloaded  at  Landscrona,  so  as  to  enable  the 
custom-house  ofScers  there  to  ascertain  thequality 
of  the  whole,  and  to  adjust  the  duties,  and  the 
policv  being  free  of  average.  Xonnen  v.  lieid,  16 
East.'  176.     And  see  Curr  v.  Moiitefiore,  supra. 

Policy  on  goods  at  and  from  G.  to  any  port  in 
the  Baltic,  beginning  the  adventure  from  the 
loading  on  board  the  ship,  and  the  policy  was 
declared  to  be  in  continuation  of  a  former  policy  : 
which  was  a  policy  from  V.  to  her  port  of  dis- 
chan,'e  in  the  United  Kingdom,  or  any  ports  in 
the  Baltic,  with  liberty  to  take  in  and  discharge 
goods  wheresoever,  to  return  12  per  cent,  if  the 
voyage  ended  at  G. :— Held,  that  the  assured  was 
entitled  to  recover,  although  the  goods  were  not 
hiadi-d  on  board  at  G.  biit  at  V.,  and  although 


the  defendant  wa,s  not  an  underwriter  on  the 
former  policy.  Bell  v.  Ilohson,  16  East,  240  ; 
3  Camp.  272  :  14  R.  R.  337.  And  see  ILirrower 
V.  IIiifehin.ton,  post,  col.  1198. 

Partial  Discharge.]— If,  on  an  insurance  of 
goods  only  to  a  particular  port,  the  ship  touches 
at  one  port,  and,  after  discharging  part  of  lier 
cargo  proceeds  with  the  residue  to  another,  the 
insurance  remains  in  force  until  her  arrival  at 
the  latter  port.  Leigh  v.  Mather,  1  Esp.  411  ; 
5  R.  R.  740. 

Secus,  if  the  insurance  is  on  ship  and  goods,  //v. 

Goods  on  Board  hefore  Arrival  at  Port  of 
Loading.] — A  policy  at  and  from  G.  on  goo<ls. 
beginning  the  adventure  from  the  loading  on 
board  the  ship,  will  not  protect  goods  laden  on 
board  before  the  ship's  arrival  at  G.  Langhovn 
V.  JIardij.  4  Taunt.  628  :  13  R.  R.  708. 

Ship  and  goods  insured  at  and  from  the  coast 
of  Brazil,  and  after  September  17th  to  the  Cape 
of  Good  Hope,  beginning  the  adventure  from 
the  loading  of  the  goods  on  the  coast  of  Brazil, 
and  from  September  17th  ;  with  liberty  to  sail 
backwards  and  forwards  to  Portuguese  ports ; 
at  four  guineas  per  cent.,  to  return  3Z.  lO.s-. 
should  the  shi})  have  arrived  or  the  risk  deter- 
mined on  or  before  September  17th  : — Held,  that 
the  policy  did  not  cover  cargo  taken  in  at  the 
Cape,  and  on  board  on  September  17th,  when  the 
ship  was  on  the  Brazil  coast ;  nor  did  it  cover  the 
ship.  liohertson  v.  French,  4  East,  130  ;  4  Esp. 
246  ;  17  R.  R.  535. 

Goods  insured  at  and  from  L.  to  W.  They 
were  shipped  to  the  knowledge  of  the  undei'- 
writer  at  G.  before  the  ship  arrived  at  L. 
Nonncn  v.  lieid.  16  East,  176. 

Previous  Loading.] — Where  a  policy  was  on 
goods  at  and  from  Pernambuco  to  Maranham,  and 
from  thence  to  Liverpool,  beginning  the  adven- 
ture on  the  goods  from  the  loading  thereof  on 
board  the  ship  wheresoever  : — Held,  that  it 
would  cover  goods  jireviously  loaded  at  Liver- 
pool, and  which  arrived  at  P.,  but  were  not 
unloaded  there,  and  afterwards  sustained  a 
partial  loss  by  wreck  in  the  voyage  from  P.  to  M. 
GhuMone  v.  Clay,  1  M.  &  S.  418  :  14  R.  R.  479. 

Under  a  policy  upon  a  ship  and  cargo  "  at  and 
from  the  coast  of  A.  to  her  i)ort  and  ports  of  dis- 
charge in  the  United  Kingdom,  beginning  the 
adventure  upon  the  goods  and  merchandise  from 
the  loading  aboard  "the  ship,  twenty-four  hours- 
after  her  "arrival  on  the  coast "  : — Held,  that  na 
part  of  the  outward  cargo  was  covered  by  the 
policy,  it  not  appearing  on  the  face  of  the  policy 
that  the  goods  on  board  previously  to  the  arrival 
on  the  coast  of  A.  were  intended  to  be  insured. 
B.ichman  v.  Cur.'<tair.%2^.  &M.  562  ;  5  B.&Ad. 
651  ;  3  L.  J.,  K.  B.  28. 

Held,  also,  that  a  memorandum,  valuing  the 
cargo  at  a  certain  sum,  did  not  operate  to  make 
the  policy  extend  to  cover  a  loss  of  portions  of 
the  outward  cargo,  which  continued  on  board 
after  the  vessel  had  arrived  on  the  coast.     Ih. 

"At  and  from"  a  Foreign  Port.]— A  policy 
upon  a  homeward  voyage  from  India,  upon  goods 
at  and  from  a  foreign  port  of  loading,  until  the 
ship's  arrival  in  London,  beginning  the  adven- 
ture upon  the  goods  from  the  loading  at  the 
foreign  port  of  loading,  and  so  to  continue  upon 
the  goods  until  the  same  should  be  discharged, 
attaches  only  on  the  particular  cargo  taken  at 
the  first  jiort  of  loading.  Crant  v.  Pa.vfon,  1 
Taunt.  463  ;  10  R.  R.  583. 
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Where  a  vessel  is  insured  "  at  and  from "  a 
foreign  poit  at  which  she  is  expected  to  arrive, 
the  risk  attaches  when  she  first  arrives  at  the 
port  in  such  a  seaworthy  condition  as  to  be 
enabled  to  lie  there  in  safety.  Haughton  v. 
Empire  Marine  Imiirance  Co.,  4  H.  &;  C.  41  ;  3.5 
L.  J.,  Ex.  11"  :  L.  R.  1  Ex.  2U6  ;  12  Jur.  (N.s.) 
376  ;  15  L.  T.  80  :  14  W.  R.  (54.5. 

A  ship  was  insured  on  a  valued  policy,  lost  or 
not  lost,  at  and  from  Havana  to  Greenock. 
Upon  arriving  inside  the  harbour  of  Havana  she 
jiroceedcd  up  the  harbour  in  charge  of  a  pilot. 
When  past  the  mass  of  the  shipping  lying  ofE  the 
city  of  Havana,  and  past  the  point  where  she 
was  ultimately  discharged,  she  began  to  stir  up 
the  mud,  whereupon  the  pilot  ordered  her  to  be 
•inchored.  She  sustained  damage  from  settling 
down  on  the  anchor  of  another  ship  : — Held,  that 
the  word  "  at "  was  to  be  construed  in  its  ordinary 
and  geographical  sense,  and  that  it  was  equiva- 
lent to  "  at  her  first  arrival  at "  ;  and  therefore 
the  policy  attached  immediately  on  the  sliip 
entering  the  natural  boundaries  of  the  harbour 
of  Havana.     lb. 

A  policy,  at  and  from  a  foreign  port,  attaches 
when  the  ship  has  arrived  there  in  good  physical 
safety,  although,  from  physical  causes,  she  may 
be  in  great  danger  of  condemnation.  Bell  v. 
Jiell,  2  Camp.  475  ;  11  R.  K.  769. 

On  a  policy  at  and  from  Pernambuco,  or  any 
other  port  or  ports  in  the  Brazils,  to  London, 
"  beginning  the  adventure  from  the  loading  the 
goods  on  board  the  ship  on  the  termination  of  her 
cruise,  and  preparing  for  her  voyage  to  London." 
The  ship,  on  the  termination  of  her  cruise, 
touched  at  Peraambuco,  but  failing  to  procure  a 
cargo  there,  she  proceeded  to  St.  Salvador,  and 
wa.s  lost  on  her  voyage  thither  : — Held,  that  the 
jiolicy  attached  at  Pernambuco.  Lamhert  v. 
Liddard,  1  Marsh.  149;  5  Taunt.  480  ;  15  R.  R. 
5.-,7. 

Last  Port  of  Discharge.] — Last  port  of  dis- 
charge held  to  UK'aii  not  the  original  i)ort  of 
destination,  but  the  port  where  the  ship  in  fact 
discharged.     Moffat  v.  Ward,  4  Dougl.  31. 

Cargo  taken  in  Outside  Bar.] — Insurance  at 
ami  ivi>\\\  Opiiitd.  A  shij)  according  to  usage 
l<i(jk  in  part  of  iici'  cargo  inside  and  part  outside 
the  river  bar,  and  whilst  loading  outside  was 
caught  by  bad  weather  and  lost  : — Held,  that 
tlie  indemniters  were  liable,  being  bound  to 
know  the  usage.  Kinqnton  v.  Kidhbn,  1  Camp. 
r>()«  ;  10  \l.  R.  712. 

Ship  never  goiug  to  Island  named — Usual 
Mode  of  Loading.  J^l'olicy  on  goods  "at  and  from 
the  ship'.-  loailiiig  port  or  ports  in  Amelia  Island 
to  London."  'i'lie  ship  never  touched  at  Amelia 
Island,  but  went  furliier  up  tlie  St.  Mary's  river 
to  Tiger  Island,  wIkmc  she  took  in  her  cargo  : — 
Held,  that  the  policy  attached,  this  being  the 
usual  mfnle  of  loading  in  the  tnide.  Moxoh  v. 
Atkim,  3  Camp.  200  ;  13  R.  R.  789. 

"At  and  from  Port."]— Where  the  plaintiffs 
proposed  to  insure  ;i  wheat  cargo  "at  and  from" 
j)Ort,  and  the  defenilaiits,  "  in  acconlancc  with 
3'our  written  re'iuest,"  granted  an  insurance 
"from"  port : — Held,  that  there  was  a  complete 
contract  to  insuie  "  at  and  from  "  j)oit.  Colonial 
Insurance  Co.  of  Kew  Zealand  v.  Adelaide 
Marine  Inmrance  Co.,  56  L.  J.,  P.  C.  19  ;  12 
App.  Cas.  128  ;  56  L.  T.  173  ;  35  W.  K.  636  ;  6 
Asp.  M.  C.  94. 

VOL.    XIII. 


1058 

Goods  in  Store  Ship — Transhipment.] — Insur- 
ance on  goods  from  Malaga  to  Gibraltar,  and 
from  thence  to  England  and  Holland,  or  either  ; 
with  liberty  to  tranship  the  goods  at  Gibraltar 
into  a  British  ship  or  British  ships  for  England 
or  Holland.  There  being  no  British  ship  at 
Gibi  altar,  the  goods  were,  according  to  custom, 
put  on  board  a  store  ship,  and  therelost  : — Held, 
that  the  underwriters  were  liable.  Tierney  v. 
Ethenngton,  cited  I  Burr.  348. 

Delay  at  Intermediate  Port.]  —  Goods  and 
freight  were  insured  at  and  from  L.  toM.V.  and 
B.  A.,  if  open,  or  the  ship's  final  port  of  discharge 
in  the  river  P.,  with  liberty  to  wait  two  months 
at  M.  v.,  if  needful,  at  a  premium  of  five  guineas 
per  cent.,  to  return  21.  per  cent,  for  risk  ending 
at  M.  V.  on  arrival.  The  vessel  arrived  on  the 
2nd  of  August  at  M.V.,  which  was  then  blockaded 
by  an  enemy's  fleet,  to  prevent  vessels  passing  to 
B.  A.  The  blockade  did  not  cease  till  the  4th 
of  October.  The  vessel  afterwards  sailed  for 
B.  A.,  and  was  lost : — Held,  that  the  risk  was  at 
an  end  as  soon  as  the  vessel  had  stayed  two 
months  at  M.  V.,  and  the  underwriters  were 
therefore  discharged.  Doyle  v.  Powell,  4  B.  & 
Ad.  267  ;  I  N.  &  M.  678. 

2.  Ox  Ship. 
a.  Extent  of  Liability. 

Preparing  for  Voyage  —  Undue    Delay.]  — 

Whilst  a  ship  is  prei)ariiig  for  the  voyage  upon 
which  she  is  insured,  the  insurer  is  liable  ;  but 
if  the  voj-age  is  laid  aside,  and  the  ship  lies  by 
for  five,  six,  or  seven  years,  with  the  owner's 
privity,  the  insurer  is  not  liable.  Chitty  v. 
Selwyn,  2  Atk.  359. 

Description  of  'Voyage.] — If  parties  describe  in 
the  usual  terms  the  voyage  they  insure,  both 
knowing  that  the  adventure  has  deviated  from 
that  description,  they  are  nevertheless  bound  by 
the  description  they  have  chosen,  anil  the  pre- 
vious deviation  is  fatal.  Ihdinan  v.  Loudon  or 
Lowden,a  Taunt.  462  ;  1  Marsh.  136  ;  3  Camp.  503. 

Time  or  'Voyage  Policy.] — A  ship  insured  "at 
and  from  the  port  of  I'omaron  to  Newcastle-on- 
Tyne,  and  for  fifteen  days  whilst  there  aftur 
arrival,"  arrived  safely  at  Newcastle  on  the  4th 
of  December,  and  on  the  13th  completed  the 
discharge  of  her  inwaid  cargo  within  the  jiort  of 
Newcastle.  Having  been  chartered  to  load  in 
the  River  Tyne  a  cargo  of  coals  for  delivery  at 
(iibraltai-,  and  having  received  on  board  two 
keels  of  the  same  as  a  stiffening,  the  ship  was 
moved  on  the  15th  of  December  to  a  loading 
place  on  the  Tyne,  within  the  port  of  Newcastle, 
there  to  complete  her  loading.  Whilst  moored 
there,  she  was,  on  the  16ih,  injured  in  a  st(jrm. 
The  stani])  on  the  policy  was  sutlicient  to  cover 
both  a  vo\-age  and  a  time  policy.  The  policy 
did  not  contain  the  usual  twenty-four  hours' 
clause  : — Held,  that  the  policy  must  be  construed 
as  a  vf)ynge  policy  with  a  time  policy  engrafted 
uf)on  it.  and  tiiat,  allliough  liie  voyage  was 
terminated  and  the  inward  cargo  discharged, 
the  underwriters  were  liable.  Gamhle  v.  Ocian 
Marine  Inmiranee  Co.  of  Jiomhny,  45  L.  J,,  E.x. 
.366  :  1  Ex.  D.  141  ;  34  L.  T.  189  ;  24  W.  R.  384  ; 
3  Asp.  M.  C.  180— C.  A. 

In  such  a  policy  the  provision  as  to  the  further 
pcriofl  after  arrival  is  not  a  mere  expansion  of 
the  period  covered  by  the  voyage  policy  so  as  to 

34 
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require  that  the  ship  up  to  the  time  of  the  loss 
should  not  be  eugaged  in  a  matter  unconnected 
with  purposes  of  the  voyage  insured.  That  pro- 
vision, though  appended  tt)  a  voyage  policy,  is  to 
be  administered  ujion  the  principles  applicable 
to  a  time  policy.     lb. 

To  a  Port.] — The  risk  on  a  vessel  under  a 
jiolicy  to  a  place  generally,  without  any  provision 
as  to  her  safety  there,  continues  until  she  is 
anchored  at  herport  of  destination,  in  the  usual 
lilace  for  discharge  of  her  cargo.  Stone  y.  Ocean 
Marina  Insuvdnce  Co.  of  Gotltcnhitrg,  45  L.  J., 
Ex.  :^61  :  1  Ex.  D.  SI  ;  34  L.  T.  490  ;  24  W.  R. 
55  ;  3  Asp.  M.  C.  152. 

By  a  memorandum  indorsed  on  a  policy  made 
by  way  of  reinsurance  on  a  vessel  from  Liver- 
pool to  Baltimore  and  United  Kingdom,  the 
vessel,  In  consideration  of  an  additional  premium, 
was  to  be  at  liberty  to  go  to  Antwerp.  On  leav- 
ing Baltimore,  slie  wentdirect  to  Antwerp,  where 
she  arrived  the  day  before  the  memorandum  was 
made.  Two  days  after,  while  in  the  outer  dock, 
on  her  way  into  the  inner  dock,  the  usual  place 
of  discharge,  she  was  ordered  to  Leith,  on  her 
way  to  which  place  she  was  lost.  In  an  action 
on  the  policy  or  for  a  return  of  the  additional 
premium  : — Held,  that  the  memorandum  did  not 
give  liberty  to  touch  or  call  at  Antwerp,  and  so 
(lid  not  permit  the  vessel  to  go  to  Antwerp,  and 
thence  to  England  ;  and  that,  as  the  vessel  had 
not,  when  the  memorandum  was  made,  reached 
the  usual  place  of  discharge,  the  voyage  was  not 
then  at  an  end,  and  the  additional  premium 
could  not  be  recovered  back.     Ih. 

"At  and  from  a  Port."] — In  a  voyage  policy 
of  insurance  ''at  and  from"  a  port,  it  is  an  im- 
plied understanding  that  the  ship  shall  be  at 
the  port  within  such  a  time  that  tlie  risk  shall 
not  be  materially  varied  ;  and  if  there  is  delay 
beyond  sue  i  time,  the  policy  does  not  attach. 
Be  Wulj  V.  Archangel  Maritliiic  Banlt,  and 
Inmranee  Co.,  43  L.  J.,  Q.  B.  147  ;  L.  R.  9 
Q.  B.  451  ;  39  L.  T.  605  ;  22  W.  R.  801  ;  2  Asp. 
M.  C.  273. 

Where  the  words  of  a  policy  are  "  at  and 
from  England  to  Bengal,"  the  lirst  arrival  of  the 
ship  at  Bengal  is  imiilied,  and  shall  be  so  under- 
st-ood  ;  but  if  a  ship  is  decayed,  and  goes  to  the 
nearest  port  for  repair,  it  is  the  same  as  if  she 
was  repaired  at  the  place  from  whence  she  came. 
Motteu£  V.  London  Annirance  Co.,  1  Atk.  545. 

In  a  homeward  policy  the  words  "  at  and 
from  "  a  named  port,  are  to  be  construed  in  their 
natural  geographical  sense  without  reference  to 
the  expiration  of  an  outward  ])olicy  "  to  "  the 
same  place ;  therefore  the  policy  attaches  as 
soon  as  the  vessel  arrives  within  the  port. 

A  vessel  insured  "  at  and  from  "  Havana  was 
injured  by  striking  an  anchor  whilst  proceeding 
up  the  harbour  to  her  place  of  discharge  : — Held, 
that  the  policy  attached.  Ilawjhtoii  v.  Ejnpire 
Marine  huxiraywe  Co.,  i  H.  &  C.  41  ;  35  L.  J., 
Ex.  117  ;  L.  R.  1  Ex.  20f)  ;  12  Jur.  (N.S.)  370  ; 
15  L.  T.  80;  14  W.  R.  645. 

What  Ports.] — In  an  action  on  a  policy  on  a 
voyage,  '•  to  any  port  in  the  Baltic,"  evidence 
was  admitted  to  prove  that  the  Gulf  of  Finland 
is  considered  in  mercantile  contracts  as  within 
the  Baltic,  although  the  two  seas  are  treated  as 
separate  and  distinct  by  geographers.  Uhde  v. 
Warlter.t,  3  Camp.  16  ;  13  R.  R.  737. 

A  policy  at  and  from  Martinique  and  all  and 


every  West  India  Island,  warrants  a  course  from 
Martiniipie  to  islands  not  in  the  homeward 
voyage.  Bragg  v.  Andermn,  4  Taunt.  229  ;  13 
R.'R.  584. 

In  an  action  on  a  policy  on  a  voyage  "  at  or 
from  the  port  or  ports  of  discharge  and  loading 
in  India  and  the  East  India  Islands,"  evidence 
was  admitted  to  show  that  the  Mauritius  was 
considered  in  mercantile  contracts  as  an  East 
India  Island,  although  treated  by  geographers 
as  an  African  island.  RoherUon  v.  Money,  Ry.  & 
M.  75  ;  27  R.  R.  732. 

But  the  court  afterwards  decided  that  the 
Mauritius  was  not  in  the  East  Indies,  nor  was 
it  an  Indian  Island.  Jiobertnon  v.  ClarUe,  1 
Bing.  445  ;  8  Moore,  622  ;  2  L.  J.  (o.S.)  C.  P.  71  ; 
25  R.  R.  676. 

Under  an  insurance  from  the  port  of  loading 
a  loading  at  one  single  place  only  is  authorised. 
Brown  v.  Tayleur,  5  N.  &  M.  472  ;  1  Hurls.  & 
Walms.  578  ;  '4  A.  &  E.  241  ;  5  L.  J.,  K.  B.  57. 

Under  a  policy  at  and  from  an  island,  a  ship 
is  protected  in  moving  from  port  to  port  in  the 
same  island.  Cruicktshank  v.  Janson,  2  Taunt. 
301  ;  11  R.  R.  584. 

If  a  ]wlicy  describes  a  voyage  at  and  from  a 
place  which  is  the  head  of  a  port,  it  will  not  cover 
a  voyage  at  and  from  a  distant  place  which  is  a 
member  of  the  same  port.  Pmjne  v.  Hutchinson, 
2  Taunt,  405,  n.  ;  11  R.  R.  620. 

Voyage  Specified  —  Further  Voyage  not 
Covered.] — A  policy  covering  a  specific  voyage 
cannot  be  extended  by  implication  to  cover  a 
further  voyage,  although  circumstances  (of  war) 
make  the  further  voyage  necessary.  Parliin  v. 
Tiuino,  2  Camp.  59  ;  if  East,  22  ;  10  R.  R.  422. 

Intermediate  Voyage.] — Policy  on  ship  at  and 
from  2S'e\\f(iundland  to  Portugal,  uj)0n  goods, 
begiinng  the  adventure  from  the  loading  thereof. 
Before  loading  the  fish  she  made  an  inter- 
mediate short  voyage  with  coals,  according  to 
the  usage  of  the  Newfoundland  trade  : — Held, 
that  the  usage  could  be  proved  and  that  the 
policy  attached.  Ougier  v.  Jennings,  1  Cam[). 
505  ;   10  R.  R.  739. 

East  India  Company's  Ship.] — A  policy 

in  common  form  u[ion  goods  to  the  East  Indies, 
ceases  when  the  ship  has  delivered  the  company's 
outward  cargo  in  the  East  Indies,  and  will  not 
protect  the  goods  to  a  market  in  an  intermediate 
voyage  made  by  the  ship  Ijcfore  her  return  to 
Europe.  Richardson  v.  London  Assurance  Co., 
4  Camp.  94. 

From  L.  to  R, — Ship  never  reaching  R.] — A 
ship  insured  from  L.  to  R.,  on  ajiproaching  11. 
ascertained  that  an  embargo  was  laid  upon  all 
ships  of  her  nation.  She  thereupon  sailed  home  to 
L.  and  was  lost  : — Held,  the  assurers  not  liable. 
Blachcnhagen  v.  London  Assurance  Co.,  1  Camp. 
454  ;  10  R'.  R.  729. 

Until  Ship  Discharged.] — Policy  to  run  until 
the  ship  shall  have  ended  and  be  discharged  of 
her  voyage  : — Held,  arrival  at  port  of  discharge 
is  not  a  discharge  until  she  be  unloaded. 
A)U)n.,  Skinner,  243. 

"Last  Port  of  Discharge."] — A  ship  was 
insured  from  London  to  any  port  or  ports  in  the 
River  Plate,  until  her  arrival  at  her  last  port  of 
discharge  in  that  river;  and  the  master,  intending 
to  discharge  her  cargo  at  Buenos  Ayrcs,  passed. 
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Maldonado,  but  hearing  that  Buenos  Ayres  was 
then  in  the  hands  of  the  enemy,  he  went  to  Monte 
Video,  with  intent  to  make  a  complete  discharge 
there,  if  the  market  was  favourable  :  but  after 
discharging  a  part,  and  not  finding  the  market 
there  so  favourable  as  he  expected,  he  had  not 
abandoned  his  original  intention  of  going  to 
Buenos  Ayres,  if  it  should  afterwards  be  practi- 
cable ;  but  while  he  was  still  discharging  part  of 
his  cargo  at  Monte  Video,  a  loss  hajjpened  by  a 
peril  of  the  sea : — Held,  that  as  Buenos  Ayres. 
to  which  other  port  onlj-  in  the  Plate  he  had  con- 
templated to  go,  was  at  the  time  of  his  arrival 
in  the  Plate  (and  in  fact  continued  up  to  the 
time  of  the  loss)  in  the  hands  of  the  enemy,  so 
that  he  could  not  legally  go  there,  Monte  Video 
must  be  taken  to  be  the  ship's  last  port  of  dis- 
charge, and  that  on  her  arrival  there  the  policy 
was  discharged.  Bfown  v.  Vigne,  12  East,  283  ; 
11  R.  R.  375". 

Upon  an  insurance  from  England  to  Barbadoes 
and  all  or  any  of  the  West  India  colonies,  to 
continue  until  the  ship  shall  be  arrived  at  her 
final  port  of  discharge,  the  risk  terminates  on  the 
discharge  of  the  outward  cargo  at  any  of  the 
colonies.  Moore  v.  Taylor,  3  N.  «&  M.  406 ;  1 
A.  &  E.  2.5  ;  3  L.  J.,  K.  B.  132. 

"Whilst  in  Port" — Fairway  of  Navigable 
Channel.] — A  ship  insurctl  for  a  voyage  to  any 
port  of  discharge  in  the  United  Kingdom,  "  and 
whilst  in  port  during  thirty  days  after  arrival," 
arrived  at  Greenock,  discharged  her  cargo,  and 
was  placed  in  a  dock  for  repairs.  Within  thirty 
<la\"s  after  her  arrival  she  left  the  dock  in  ballast 
for  the  port  of  Glasgow,  in  tow  of  a  steam-tug. 
to  pioceed  on  a  new  voyage,  and  had  reached 
the  fairway  of  the  channel  of  the  Clyde,  her 
stem  being  about  .500  feet  distant  from  the 
harbour  works  when  she  was  cajjsized  by  a 
sudden  gust  of  wiml,  and  sustained  damage:  — 
Held,  that  the  ship  at  the  time  of  the  accident 
was  not  ''in  port"  within  the  meaning  of  the 
policy,  and  that  the  underwriters  were  not  liable. 
^' Garntun"  Sailing  Ship  Co.  v.  Ilichie  (15 
Q.  B.  D.  580)  discussed.  Ilanter  v.  Nortlu-rn 
Marine  Insurance  Co.,  13  App.  Cas.  717 — 
H.  L.  (So.) 

What  Ship.] — Plaintiff  insured,  interest  or  no 
intenst,  on  any  slii]>  he  should  come  in  from 
Virginia  to  London,  beginning  the  adventure  on 
his  embarking  ;  the  money  to  be  paid  though 
his  person  should  escape  or  the  ship  be  retaken. 
He  emljarked  on  the  "  S."  but  she  springing  a 
leak  he  went  on  board  the  "  F."  and  arrivctl  at 
London.  The  "  S."  was  captured  after  he  left 
her  : — Held,  the  underwriter  was  liable.  Dick 
v.  Barrrll,  2  Str.  12J8. 

Time  of  Sailing.] — On  an  assurance  of  a  vessel 
at  and  from  New  Yc)rk  to  Queljcc.  during  her 
stay  there,  thence  to  the  United  Kiiigrlom,  the 
ship  Vjeing  warranted  to  sail  frf)rn  Qui'bec  on  or 
before  the  first  of  November,  1853  : — Held,  tliat 
the  assurer  was  liable  for  a  loss  occurring  on  lier 
-voyage  to  Quebec  after  the  1st  of  November, 
1853.  Baincn  v.  [follund,  lO  Ex.  802  ;  3  C.  L.  R. 
5'J3  ;  24  L.  J.,  Ex.  2o». 

Loss  after  Expiration  of  Time  —  Damage 
within.] — Where  a  ship,  insured  for  l,(iOii/.  uncler 
a  time  policy  ending  on  the  2.Hrrl  September, 
whilst  attemi)tirig  on  the  Ifith  Septembei',  to 
enter  the  hariiour  of  Santa  Cruz,  took  the  ground 
and  remained  fa^t,  on  a  rocky  bottom,  till  the 


tide  flowed,  and  was  then  got  off  and  brought 
into  harbour,  where  she  remained  with  her  crew 
on  board,  but  kept  afloat  by  pumping  till  the 
middle  of  October,  when  she  was  beached,  and 
it  was  found  that,  by  the  accident  of  the  16th 
September,  she  had  been  so  damaged  that  the 
necessary  repairs  could  not  be  made  at  Santa 
Cruz,  and  that  to  take  her  to  the  nearest  port, 
at  Monte  Video,  was  more  than  a  prudent  owner 
could  be  expected  to  do,  and  wheie  the  master, 
in  consequence,  sold  her  at  Santa  Cruz,  for  the 
benefit  of  all  concerned,  for  72^.  lO.y.  : — Held, 
first,  that  there  was  no  actual  total  loss  within 
the  time  stipulated  by  the  policy.  Kiiiqlit  v. 
Faith,  15  Q.  B.  649  ;  19  L.  J.,  Q.  B.  509  ;  14  Jur. 
1114. 

Held,  secondly,  that  it  was  sufficiently  proved 
that  there  was  actually  a  partial  loss  within  the 
time,  although  neither  the  nature  nor  the  extent 
of  that  loss  was  ascertained  by  examination  until 
after  the  expiration  of  the  time.    lb. 

Held,  also,  that  although  the  ship  was  to  be 
considered  as  totally  lost  after  the  expiration  of 
the  risk,  inconsequence  of  the  injury  of  the  Kith 
September,  yet,  since  the  insurers  were  not  liable 
for  the  total  loss  they  were  not  thereby  exempted 
from  their  liability  to  pay  the  partial  loss,  arising 
from  the  same  injury,  which  was  suffered  during 
the  risk,  and  continued  prejudicial  to  the  assured 
even  to  the  time  of  action  brought.     lb. 

*'  Coasting  Trade."  |  —  A  ship  whilst  on  a 
voyage  from  Sunderland  to  Bordeaux,  lost  off 
the  coast  of  Norfolk,  is  not  employed  in  the 
"  coasting  trade  "  at  the  time  of  loss,  so  as  to 
escape  the  stipulated  deduction  from  the  insur- 
ance in  respect  of  the  extra  risk  incurred  by  a 
voyage  "  crossing  the  North  Sea  or  the  Bay  of 
Biscay,  or  to  anv  port  south  of  Biest."  Harrey 
V.  Bcckworth,  2  H.  &  M.  429  ;  4  N.  R.  255  ;  10  Jur. 
(N.S.)  577  ;  10  L.  T.  632  ;  12  W.  R.  896— C.  A. 

Continuing  Policy.] — A  policy  was  made  on 
a  vcs-el  fur  a  year  by  an  insurance  association, 
by  the  rules  of  which  the  insurance  was  to  be  from 
year  to  year,  unless  notice  to  the  contrary  was 
given,  and  the  manageis,  unless  tliey  received 
ten  days'  notice  to  the  contrarj'-,  were  to  renew 
thei)()licy  on  its  expiration  : — Held,  that  accord- 
ing to  the  term  of  such  rules,  and  30  &;  31  Vict, 
c.  23,  s.  8  (which  makes  null  a  policy  exceeding 
twelve  months)  the  policy  was  not  a  continuing 
one,  but  exjiired  at  the  end  of  liie  year.  Li.shman 
V.  Northern  Maritime  Iii.suranrr  Co.,  44  L.  J., 
C.  P.  185  ;  L.  R.  10  C.  P.  179  ;  32  L.  T.  170  ;  23 
W.  R.  733— Ex.  Ch. 

Fi-eight  was  insured  by  a  club  jjolicy  from  the 
24th  of  January,  1852,  to  the  1st  of  Marcli,  JS52, 
subject  to  the  I'ules  of  the  associati(jn,  one  of 
which  w.as  as  follows: — "That  the  committee, 
unless  they  receive  ten  days'  notice  to  the  con- 
trary, sliall  renew  each  i)olicy  on  its  expiration, 
except  in  cases  where  it  may  be  deemed  expe- 
dient not  to  renew,  wlien  llie  committee  shall 
cau>c  similar  notice  to  be  given  to  tlu'  |iarties." 
N(j  notice  having  been  given  : — Held,  that  this 
was  a  continuing  policy,  and  not  merely  a  policy 
to  come  till  the  1st  of  March.  Michael  v. 
GiUexini,  2  C.  B.  (N.S.)  627  ;  26  L.  J.,  C.  P.  30(; ; 
3  Jur.  (x.s.)  1219. 

Time  of  Excution  of  Policy.] — Where,  by 
the  rules  of  an  iiisuriince  .association,  insuiances 
were  to  commence  on  the  day  on  wliich  the  ship 
was  accepted  by  the  committee,  and  to  coMtinuc 
in  force  for  twelve  months,  a  ship  accepted  in 

34—2      . 
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February,  and  lost  in  June,  was  well  insured 
by  a  policy  executed  3rd  October.  Mead  v. 
Davison,  4  N.  &  M.  701  ;  3  A.  &  E.  303  ;  1  H.  & 
W.  156  ;  4  L.  J.,  K.  B.  193. 

On  and  off  Risk — Consideration.] — A  declara- 
tion on  a  policy  stated  that  the  policy  was  made 
by  the  plaintiti  and  the  defendants,  whereby  the 
latter  insured  the  former's  vessel  for  twelve 
months  (setting  out  the  terms  of  the  policy  con- 
taining certain  warranties).  The  declaration 
stated  that  at  the  time  of  the  making  of  the 
policy  the  defendants  were  used  and  accustomed 
to  allow  to  all  persons  insuring  ships  with  them 
for  the  period  of  twelve  calendar  months  to  take 
their  vessels  off  risk  for  any  one  or  more  entire 
month  or  months  for  which  such  vessels  were 
insured,  and  upon  giving  notice  to  the  insured  to 
consider  such  vessels  as  off  risk,  and  not  subject 
to  any  of  the  terms  of  such  policies  until  such 
vessels  were  again  taken  upon  risk  and  notice 
given  to  the  defendants,  and  to  make  a  return  to 
the  persons  so  insured  of  part  of  the  premium 
during  each  of  such  entire  month  or  months. 
The  declaration  averred  that  the  plaintiff  had 
notice  of  the  custom,  that  the  vessel  was  taken 
off  risk  for  a  month  and  that  the  plaintiff  had 
claimed  SI.  12«.  as  a  return  of  the  premium,  and 
ihat  it  was  agreed  between  the  plaintiff  and 
defendants  that  the  sum  should  be  accepted  in 
discharge  of  the  claim,  and  that  the  vessel  should 
be  considered  as  again  on  risk  for  the  residue  of 
the  twelve  months,  and  that  the  policy  should 
continue  in  full  force  for  the  unexpired  residue 
of  such  period.  The  declaration  contained  an 
averment  that  the  vessel  was  again  on  risk,  and 
that  during  the  residue  of  such  period  she  was 
wholly  lost.  There  were  averments  of  compliance 
with  the  warranties  by  the  plaintiff  during  the 
continuance  of  the  policy,  and  after  the  vessel 
was  again  on  risk  : — Held,  that  the  declaration 
was  bad  in  substance  for  not  alleging  a  compli- 
ance with  the  warranties  during  the  whole  period 
the  vessel  was  on  risk,  for  that  either  the  vessel 
was  on  risk  again  under  the  original  contract  or 
upon  a  new  agreement,  in  which  latter  case  the 
agreement  was  void  for  want  of  a  suflBcient  con- 
sideration. Hutchinson  v.  Read,  4  Ex.  761  ;  I'J 
I-.  J.,  Ex.  222. 

"  Port  or  ports  " — Risk  Covered — Ports  of 
Loading  and  of  Discharge.]  —  In  a  policy  of 
marine  reinsurance  the  voyage  covered  by  the 
))olicy  was  described  as  "at  and  from  Newcastle 
(N.S.W.)  to  any  jtort  or  ports,  place  or  places, 
in  any  order,  on  West  Coast  of  South  America, 
and  for  thirty  days  after  arrival  in  final  port, 
however  employed"  :— Held,  that  the  policy 
cohered  risks  at  both  ports  of  loading  and  ports 
of  discharge  on  the  West  Coast  of  South 
America,  and  was  not  limited  to  risks  at  the 
port  of  final  discharge  of  the  cargo  from  New- 
castle, and  thirty  days  after.  Crocker  v.  Sturqe, 
66  L.  J.,  Q.  B.  142;  [1897]  1  Q.  B.  330; 
7.5  L.  T,  549  ;  45  W.  R.  271  ;  8  Asp.  M.  C. 
208. 

"In  Port,"  Meaning  of.] — In  a  policy  for  a 
voyage  and  "while  in  port  thirty  days  after 
arrival": — Held,  that  "in  port"  as  applied  to 
Greenock  did  not  include  the  fairway  of  the 
navigable  channel  of  the  Clyde  off  the  harbour 
works.  The  Affon  (^Owners')  v.  Northei'n.  Marine 
Insurance  Conniiiny,  14  Ct.  of  Sess.  Cas.  (4th  ser.) 
544. 


Fire  in  Dock — "Intended  to  Navigate."] — A 

policy  against  loss  by  fire  described  a  steamboat 
as  "  now  lying  in  Tait's  Dock,  Montreal,  and 
intended  to  navigate  the  St.  Lawrence  and  lakes 
from  Hamilton  to  Quebec  principally  as  a  freight- 
boat,  aiul  to  be  laid  up  in  winter  in  a  place 
approved  by  the  insurers,  who  will  not  be  liable 
for  explosion  either  by  steam  or  gunpowder." 
The  steam-boat  never  left  Tait's  Dock,  and  was 
burnt  there  : — Held,  that  the  words  in  the  policy 
implied  no  agreement  to  navigate  the  steamboat 
as  described  in  the  policy,  and  that  consequently 
the  insurers  were  liable,  though  the  steamboat 
never  left  the  dock.  Grant  v.  ^IStna  Instirance 
Co.,  15  Moore,  P.  C.  516  ;  8  Jur.  (N.s.)  705  ;  6 
L.  T.  735  ;  10  W.  R.  772. 

Three  Months'  Cruise — Mutiny.] — Insurance 
on  a  cruise  for  three  months,  the  sailors  mutinied 
and  brought  the  ship  into  port :  the  insurance  is 
not  due.  Pole  or  Poole  v.  Fitzgerald,  Ambl.  145  ; 
Willes,  641  ;  4  Bro.  P.  C.  439. 

Insurance  of  Pumps — "While  at  Wreck."]  — 
A  policy  of  insurance  stated  the  risk  to  be  on 
four  pumps  "  at  and  from  Ardrossan  to  the 
'  Alexandra '  steamer  ashore  in  the  neighbourhood 
of  Drogheda,  and  while  there  engaged  at  the 
wreck  and  until  again  returned  to  Ardrossan  by 
the '  Sea  Mew'  salvage  steamer,  beginning  the  rislc 
from  the  loading  on  board  the  said  ship  and  [or] 
wreck,  including  all  risk  of  craft  and  for  boats 
to  and  from  the  vessel  and  while  at  the  wreck  " : 
— Held,  that  the  words  of  the  policy  did  not 
include  the  risks  while  the  pumps  were  on  board 
the  wreck  on  a  voyage  to  Belfast,  a  port  of 
safety.  Wincjate  v.  Foster,  47  L.  J.,  Q.  B.  525  ; 
3  Q.  B.  D.  582  ;  38  L.  T.  737  ;  26  W.  E.  650  ;  3 
Asp.  M.  C.  598— C.  A. 

Pumps  engaged  "  at  the  Wreck."] — A 

policy  of  insurance  was  effected  on  salvage 
pumps  insured  "from  the  30th  of  December, 
1882,  to  the  12th  of  January,  1883,  .  .  .  whilst 
engaged  in  salvage  operations  at  the  wreck  of 
the  '  C.,'  "  "  including  all  risk  whilst  being  con- 
veved  from  B.  to  ^  on  board  the  wreck."    It  was 

*j  or 

shewn  that  the  "  C."  was  floated  by  means  of  the 
pumps  which  were  brought  from  B.,  and  placed 
on  board  her,  and  that  she  was  kept  afloat  by  the 
pumps,  and  that  she  partly  steamed  and  partly 
was  towed  by  another  vessel  for  a  distance  of 
nearly  forty  miles,  until  she  had  almost  reached 
B.,  the  nearest  port  of  safety,  when  she  sank  iu 
deep  water,  with  the  salvage  pumps  on  board, 
on  the  4th  of  January,  1883  :— Held,  that  the 
loss  was  not  covered  by  the  policy.  Diiiori  v. 
Adams,  53  L.  J.,  Q.  B.  437  ;  1  Cab.  &  E.  228. 

Quarantine  —  Loss  during.]  —  Ship  insured 
from  Leghorn  to  London,  and  till  there  moored 
twenty-four  hours  in  safety.  She  arrived  on  the 
8th  July  at  Fresh  Wharf,  but  the  same  day  was 
ordered  back  to  the  Hope  to  perform  quarantine. 
On  the  12th  lier  master  applied  to  be  excused, 
her  seamen  having  deserted  on  the  9th  ;  on  the 
30th  she  was  finally  ordered  back  to  the  Hope, 
and  whilst  there  was  burnt : — Held,  that  the 
insurers  were  liable.  IVaples  v.  Eamcs,  2  Str. 
1243. 

b.  Termination  on  Mooring:. 

Lying  in  Dock  for  Repairs.] — A  time  policy 
against  fire  was  effected  on  a  steamship.  The- 
policy  described  it  as  then  "  lying  in  the  Victoria. 
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Docks,"  but  gave  it  liberty  "  to  go  into  dry  dock, 
i\nd  light  the  boiler  fires  once  or  twice  during 
the  currency  of  this  policy."  The  only  dry  dock 
into  -which  the  ship  could  go  was  Lungley's 
Dock,  at  some  distance  up  the  river.  To  go 
there  it  was  necessary  to  remove  the  paddle- 
wheels  ;  they  were  removed  in  the  Victoria 
Docks,  and  the  ship  was  then  towed  up  to 
Lungley's  Dock.  The  necessary  repairs  there 
having  been  completed,  the  ship  was  brought 
out  and  moored  in  the  river,  jireparatory  to 
replacing  the  paddle-wheels.  This  operation 
could  have  been  j)crfectly  performed  in  the 
Victoria  Docks,  but  it  was  found  that  in  such 
case  it  was  customary,  as  the  more  economical 
course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt  : — Held,  that 
the  polic}'  covered  the  ship  while  in  the  Victoria 
Docks,  and  while  passing  from  them  to  the  dry 
ilocks,  and  while  directly  returning  from  the  dry 
docks  to  the  Victoria  Docks  ;  but  did  not  cover 
the  vessel  while  moored  in  the  river  for  a  col- 
lateral purpose.  Pearson  v.  Commercial  Union 
Axsurance  Co..  45  L.  J.,  C.  P.  761  ;  1  App.  Cas. 
4!»S  ;  35  L.  T.  445  ;  24  \V.  R.  951— H.  L.  (E.) 
See  also  Gamble  v.  Ocean  Marine  In.nirance  Co., 
1  Ex.  D.  141  ;  and  Stone  v.  Ocean  Marine  Imur- 
ance  Co.  of  Gothenlurg,  1  Ex.  D. 81,  ante,  col.  1059. 

Twenty-four  Hours  in  Safety.] — By  a  Lloyds' 
j)olicy  on  shii).  the  risk  was  described  in  writing 
to  be  "  at  and  from  London  to  Calcutta,  and  for 
tliirty  days  after  arrival,"  and  then  followed  the 
usual  printed  words,  "  upon  the  ship,  &c.,  until 
she  hath  moored  at  anchor  twentj^-four  hours  in 
good  safety." — After  having  sustained  damage  at 
sea  to  such  an  extent  as  to  require  constant 
])umping  to  keep  her  afloat,  the  vessel  arrived  at 
Calcutta,  and  was  safely  moored  there  on  the 
28th  of  October,  ISGfi.  Her  cargo  was  uidoaded 
in  safety  by  the  8th  of  November.  It  was  neccs- 
■snry  to  continue  the  pumping  during  the  ilischarge 
■(if  the  cai'go  until  she  was  mucli  lightened.  On 
tlie  12th  she  was  taken  from  lier  nuiorings  to  a 
<lry  dock  for  survey  and  repair,  and  was  there 
<lc>troycd  by  an  accidental  fire  on  the  5th  of 
December  : — Held,  that  as  the  vessel  remained 
fit  her  moorings  more  than  twenty-four  hours  as 
a  ship,  thougli  damaged,  and  not  as  a  mere  wreck, 
she  had  been  moored  "  twenty-four  liours  in  good 
safety,"  and  as  her  destruction  did  not  t.nke  phiee 
until  after  thirty  days  from  that  time,  that  the 
risk  had  terminated  at  the  time  of  the  loss. 
Lidqett  V.  Secret  an,  39  L.  J.,  C.  1'.  190  ;  L.  K.  5 
<j.  1'.  190  ;  22  L.  T.  272  ;  IH  W.  IL  092.  S.  6'.,  on 
another  point,  infra,  col.  1141. 

'I'he  fiutward  risk  upon  a  sliip  ceases  after  she 
lias  been  moored  at  anchor  twenty-four  hours  in 
the  first  port  of  an  island  to  which  she  is  des- 
tined; but  an  f)utward  policy  upon  goods  con- 
tinues until  they  arc  laniled.  Barras  v.  London 
Axxuranee  Co..  1  Esp.  411. 

An  insurance  on  a  ship  to  Jamaica  is  deter- 
mined l)y  the  ship's  mooring  twenty-four  hours 
in  any  jiort  there,  ami  <lo(!S  not  continue  till  she 
comes  to  the  last  port  of  delivery.  Camden  v. 
Cou-leii,  1  W.  Bl.  417. 

A  sill])  being  insured  for  a  voyage,  the  under- 
writer is  not  liable  for  any  loss  arising  from 
seizure,  after  she  has  been  twenty-four  liours  in 
port  ;  though  such  seizure  was  in  conscfiuence  of 
an  act  of  smuggling  committed  Ijy  the  master 
<hiring  the  vovaire.  Lockyer  v.  Ojflcy,  1  Term 
I'.ep.  252  ;   1  II.  IL  19L 


When,  immediately  upon  the  arrival  of  a  ship 
at  Riga,  her  papers  were  taken,  and  her  hatches 
sealed  down  by  the  officers  of  government,  and 
so  kept  till  her  papers  were  sent  to  St.  Peters- 
burg to  be  examined  ;  and  07i  such  examination 
immediate  orders  were  issued  for  the  seizure  of 
the  ship  and  cargo,  which  were  afterwards  con- 
demned for  carrying  simulated  papers  : — Held, 
that  this  was  not  a  mooring  twenty-four  hours 
in  safety  after  her  arrival,  within  those  words 
in  the  policy.  Horneijer  v.  Lvshington,  15  East, 
46  ;  3  Camp.  85  ;  13  R.  R.  759. 

Policy  at  and  from  the  island  of  St.  Michael's. 
The  ship  arrived  there  in  a  very  disabled  state, 
and  after  lying  at  anchor  twenty-four  hours  in 
great  danger  from  a  storm,  was  blown  out  to  sea 
and  wrecked : — Held,  that  the  policy  on  the 
homeward  voyage  never  attached.  Parmeter  v. 
Cousins,  2  Gamp.  236  ;  11  R.  R.  702. 

Inability  to  enter  Dock.] — A  vessel  in- 
sured from  Sierra  Leone  to  London,  and  upon 
which  the  insurance  was  to  endure  until  she  had 
been  moored  in  good  safetj^  twenty-four  hours, 
arrived  in  the  evening  of  the  18th  February, 
aiul  the  captain,  having  orders  to  take  her  into 
the  King's  Dock  at  Deptford,  moored  her  near  the 
dock  gates.  On  the  following  morning  he  was 
informed  at  the  dock  that  no  order  for  his 
admittance  had  been  received  ;  but  that,  if  it 
had,  the  vessel  could  not  be  then  admitied,  on 
account  of  the  quantity  of  ice  in  the  river.  The 
order  was  sent  by  the  navy  board  on  the  21st, 
but  on  account  of  the  ice  the  ship  could  not  be 
moored  until  the  27th,  and  then,  in  warping  her 
tovvanls  the  docks,  a  rope  broke,  she  grounded, 
and  was  totally  lost.  The  jury  found  that  the 
vessel  remained  at  her  moorings  from  the  18th  to 
27th  of  February,  on  account  of  tlie  ice,  ami  not 
for  want  of  an  order  to  enter  the  dock  : — Helil, 
that  upon  this  finding,  the  plaintiff  was  entitled 
to  recover,  as  the  place  where  the  ship  was 
moored  not  being  that  of  her  ultimate  destina- 
tion, the  policy  did  not  expire  when  she  luid 
been  there  in  safety  twenty-four  hours  ;  and  as 
the  vessel  remained  at  those  moorings  on  account 
of  the  ice,  and  not  waiting  for  the  order,  the 
underwriters  were  not  discharged  by  the  delay. 
Samuel  v.  Royal  Exclunufe  Axsurance  Co.,  8 
B.  &  G.  119  ;  0  L.  J.  (O.S.)K.  B.  315. 

Arrival    at    Port  —  Question    for    Jury.]  — 

Declaration  on  a  policy  of  insuiance  on  the 
banjue  "  S."  "  from  Swan  river  to  Mauritius  and 
for  thirty  days  after  arrival,"  averring  a  total 
loss  ;  ])lea  that  the  ship  wasuniu'cessarily  delayeil 
and  abandone(l,  .-uid  deviated  froiu  her  voyage. 
It  was  proved  that  ships  bound  for  Mauritius 
loaded,  usually  go  into  the  harbour  of  Port  Louis, 
If  in  ballast  or  seeking,  they  usually  anchor  at 
the  bell-buoy  at  sea,  a  few  miles  from  tin- 
harbour.  The  "  S."  sailed  in  liallast  from  the 
Swan  river  to  Mauritius,  iinil  on  iier  arrival 
there  anchored  near  the  l)ell-l)uoy  for  fourteen 
days,  awaiting  the  arrival  of  moiu;y  to  pay  a 
bottomry  botid,  and  at  end  of  that  ])eiiod  was 
wrecked  : — Held,  that  it  was  a  (juestion  of  fact 
for  the  jury,  whether  she  had  arrivtid  at  Mauri- 
tius. Lindsay  v.  Jansun,  4  IL  &.  N.  699  ;  28  L.  J., 
Ex.  315. 

Policy  ceases  on  Arrival  of  Ship  in  Absence 
of  Provision  to  contrary.] — In  the  absence  of 
any  |)eriod  l)cing  mentioned  in  the  policy  during 
which   the  ship  is  to  be  at   the  risk  of   umler- 
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•writers  after  her  arrival,  the  poh'cy  determines 
on  the  ship  being  moored  at  her  port  of  arrivaL 
Anon.,  Slvinner,  243. 

TJntil  Moored.] — Policy  on  a  vessel  at  and 
from  Liverpool  to  Quebec,  during  her  stay  there, 
and  from  thence  back  to  her  discharging  port, 
in  the  United  Kingdom,  and  until  she  has 
moored  at  anchor  twenty-four  hours  in  good 
safety.  The  vessel  was  chartered  to  take  on 
board  a  cargo  at  Quebec,  and  proceed  therewith 
to  Wallasey"  Pool,  in  the  river  Mersey,  or  as  near 
thereto  as  she  could  safely  get,  and  there  dis- 
charge her  cargo.  She  arrived  from  Quebec  in 
the  Mersey,  on'  the  4th  of  September,  and  was 
towed  up  the  next  morning,  and  came  abreast  of 
Wallasey  Pool,  where,  being  unable  to  enter  the 
pool  by  reason  of  her  great  draught  of  water,  the 
captain  anchored,  and  reported  the  vessel  at 
Liverpool.  He  engaged  lumpers  to  discharge 
the  cargo,  at  a  fixed  rate  of  payment,  and  dis- 
charged the  crew.  The  deck  cargo,  and  also  a 
considerable  portion  of  the  other  cargo  having 
been  discharged,  on  the  14th  of  Sei)tember  the 
vessel  fell  over  and  sustained  injury.  The 
captain  had  always  intended  to  take  the  vessel 
into  Wallasey  Pool,  with  as  much  of  the  cargo  as 
she  could  safely  carry  : — Held,  that  the  vessel 
had  arrived  at  her  port  of  discharge,  was  in  the 
course  of  discharging  her  cargo,  and  had  moored 
twenty-four  hours  in  safety,  and  that  the  under- 
writers were  not  liable.  WhitweU  v.  Ilarrison. 
2  Ex.  127;  18  L.  J.,  Ex.465. 

Printed  and  Written  Conditions  Dis- 
similar.]—By  a  policy  eilected  by  B.  lSc  Co.  on 
a  ship,  they  caused  themselves  "  to  be  insured, 
lost  or  not"  lost,  at  and  from  L.  to  any  port  or 
ports,  in  any  order,  backwards  and  forwards. 
and  during  thirty  days'  stay  in  her  last  port  of 
discharge."  In  another  part  of  the  policy  there 
was  the  usual  clause,  whereby  she  was  insured 
"until  she  has  moored  at  anchor  twenty-four 
hours  in  good  safety."  The  clause  as  to  the 
thirty  days  was  in  writing ;  that  as  to  the 
twenty-four  hours  in  print.  The  ship  arrived 
at  her  last  port  of  discharge  at  7  p.m.,  on  the 
2.">th  May,  186:-5,  where  she  remained  until 
S.4.5  a.m.  on  the  24th  June,  1863,  when  she  was 
driven  on  shore  and  wrecked  : — Held,  that  the 
thirty  days  had  not  expired,  and  that  the  loss 
was  covered  by  the  policy.  Mercantile  Marine 
Imurance  Co.  v.  Titherinrfton,  5  B.  &  S.  765  ;  34 
L.  J.,  Q.  B.  11  ;  11  Jur.  (N.s.)  62  ;  11  L.T.  340  ; 
13  W.  R.  141. 

Moving  in  Harbour.] — Under  a  policy  on  a 
ship  for  a  given  time,  while  securely  moored  in 
a  certain  harbour,  she  is  warranted  in  changing 
her  moorings  within  the  same  harbour.  Anon.  v. 
lFe.s«;wo;-e,  6  Esp.  109. 


c.  Time  Policy. 

Time  Policy — Chartered  Freight.] — The  plain- 
tiffs were  the  owners  of  a  vessel  which  they 
chartered  on  certain  terms  as  regards  payment 
of  freight  for  si.x  months  from  the  21st  of 
March,  1881,  with  the  option  to  the  charterer 
of  extending  the  time  for  a  period  of  three  or 
six  months.  A  clause  in  the  charterpartj'  pro- 
vided that,  in  the  event  of  loss  of  time  by 
collision,  whereby  the  vessel  was  rendered  incap- 
able of  proceeding  for  more  than  forty-eight 
hours,  payment  of  hire  was  to  cease  until  such 
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time  as  she  was  again  in  an  efBcient  state  to 
resume  her  voyage.  On  the  4th  of  April.  1881, 
the  plaintiffs  insured  against  loss  of  freight 
with  the  defendant  "at  and  from  and  for  and 
during  the  space  of  six  calendar  months  from 
the  1.5th  of  April  to  the  14th  of  October,  1881," 
the  defendant  to  pay  only  loss  of  hire  which 
might  arise  under  the  clause  in  the  charterparty 
"for  accidents  occurring  between  the  15th  of 
April  and  the  15th  of  October."  On  the  27th  of 
June,  1881,  the  vessel,  while  on  a  voyage, 
struck  something  soft  with  her  bottom,  but  was 
able  to  proceed  on  her  voyage,  and  it  was  not 
until  the  18th  of  November,  when  she  arrived 
at  Liverpool,  that  it  was  discovered  that  she 
required  considerable  repairs,  owing  to  damage 
admittedly  caused  by  the  accident  in  .June.  The 
charterers",  who  had  exercised  their  option  of  con- 
tinuing the  charter  until  the  21st  of  December, 
thereupon  gave  notice  to  the  plaintiffs  discon- 
tinuing the  hire  until  the  vessel  was  in  a  fit  state 
to  resume  employment,  which  she  never  was 
until  the  end  of  December  : — Held,  that  as  the 
policy  was  a  time  policy,  the  loss  insured  against 
must  happen  during  the  period  covered  by  the 
policy  ;  and  that  the  defendant's  liability  being 
confined  to  loss  of  chartered  freight  between  the 
15th  of  April  and  the  loth  of  October,  could 
not  be  extended  so  as  to  include  loss  of  hire 
which  only  occurred  after  the  expiration  of  that 
time.  Ilouqli  v.  Head,  55  L.  J.,  Q.  B.  43  ;  53 
L.  T.  SO'J  ;  34  W.  K.  160  ;  5  Asp.  M.  C.  50.^—0.  A. 

Loss  after  Expiration  of  Policy— Death-wound 
received  before.] — Where  a  ship  received  the 
injury  whicli  uhimately  caused  her  loss  during 
the  period  for  which  she  was  insured,  and  was 
kept  afloat  by  pumping  for  some  days  and  until 
after  the  expiration  of  that  period,  when  she 
sank,  it  was  held  that  the  underwriter  was  not 
liable.  Meretony  v.  Dmilope,  cited,  1  Term  Pv,ep. 
260  J  1  E.  B..  104. 


d.  On  Freig-ht. 

When  it  Attaches.] — The  risk  on  freight  does 
not  attach  until  goods  are  either  actually  shipped 
on  board,  or  until  there  is  an  actual  contract  for 
shipping  them.  Flint  v.  Flemi/ng,  1  B.  &;  Ad.  45  ; 
8  L.  J.  (o.s.)  K.  B.  350. 

Where  there  is  a  valued  policy  on  freight,  and 
the  ship  is  lost  while  taking  in  her  cargo,  the 
assured  can  only  recover  for  the  freight  of  the 
goods  actually  on  board,  unless  a  full  cargo  is 
then  provided  for  her,  or  there  is  a  contract 
either  written  or  parol  to  supply  one.  Patrick 
V.  Eaiiies,  3  Camp.  441. 

Printed  and  Written  Clauses  in  Policy— Re- 
frigerating Machinery,] — A  policy  of  insurance 
up(.>n  freight  of  a  cargo  of  frozen  meat  in  a  ship 
fitted  with  refrigerating  machinery,  provided  (in 
writing),  that  tlie  assurors  should  be  liable 
"for  any  loss  occasioned  by  breaking  down  of 
machinery  until  final  sailing  of  vessel."  The 
voyage  was  stated  to  be  at  and  from  "Monte 
Video  to  any  ports  in  any  order  backwanls  and 
forwards  in'  the  river  Plate,  and  thence  to  any 
port  of  the  United  Kingdom,"  these  words  being 
also  in  writing.  The  insurance  was  to  commence 
"upon  the  freight  and  goods  or  merchandise  on 
board  thereof  from  the  loading  of  the  said  goods 
or  merchandise  on  board  the  said  ship  or  vessel 
at  Monte  Video."  This  last  clause  was  in  print, 
except  "Monte  Video,"  which  was  written.    Tlie 
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assured  had  contracted  with  the  charterers  that 
they  would  not  receive  meat  on  board  until  the 
temperature  had  been  reduced  to  a  specified 
degree  by  the  refrigerating  machinery.  The 
charterers  had  contracted  to  pay  freight  on  the 
arrival  of  the  ship  at  the  port  of  discharge  on  all 
meat  which  had  been  shipped.  It  was  known 
to  all  parties  that  no  meat  ever  was  or  could  be 
shipped  at  Monte  Video.  The  ship  having  dis- 
charged her  outward  cargo  at  Monte  Video, 
proceeded  to  Buenos  Ayres,  both  of  them  ports 
in  the  river  Plate.  After  her  refrigerating 
machinery,  whicli  was  set  at  work  at  Monte 
^')deo,  had  been  at  work  for  two  weeks,  it  broke 
down  in  such  a  way  as  to  be  useless  before  the 
requisite  coldness  had  been  attained.  No  meat 
was  ever  received  on  board,  and  notice  of 
abandonment  was  given  to  the  assurors.  In  an 
action  on  the  policy  by  the  assured  to  recover 
the  amount  of  freight  insured  : — Held,  that  the 
liability  under  the  policy  for  loss  of  freight 
occasioned  by  the  breaking  down  of  machinery 
attached  at  Monte  Video,  and  was  not  only  to 
attach  upon  the  loading  of  the  meat  on  board  ; 
the  printed  words,  "from  the  loading  of  the  said 
goods  on  board  the  said  ship,"  being  capable  of 
being  read  as  applying  only  to  an  insurance 
upon  goods,  ami  not  to  an  insurance  upon 
freight,  and  that  being,  under  the  circumstances, 
the  proper  construction.  Jlydnrnes  Steamship 
0:1.  V.  Indcninitij  Mutual  Marhic  Insurance  Co., 
(A  L.  J.,  Q.  B.  Sr/d  ;  [1895]  1  Q.  B.  500;  U  R. 
216  ;  72  L.  T.  103  ;  7  Asp.  M.  C.  553— C.  A. 

Engagement  of  Goods  —  Loading  Port.]  — 
A  policy  on  freight  "  at  and  from  "  Valparaiso 
(Iocs  not  attach  if  the  ship  be  lost  before  arrival 
at  Valparaiso,  notwithstanding  that  a  subsequent 
clause  provides  that  the  policy  is  "to  cover 
freight  from  the  time  of  the  engagement  of  the 
goods,"  and  that  the  goods  were  engaged  before 
the  ship  was  lost.  The  Cvjjernicus,  65  L.  J., 
Adm.  10.8  ;  [IH'.)6]  P.  237  ;  74  L.  T.  757  ;  8  Asp. 
M.  C.  166— C.  A. 

"From  the  Loading."] — The  plaintiffs,  ship- 
owners, by  a  policy  of  insurance  underwritten 
by  the  defendants,  causetl  "  themselves  to  be 
insured,  lost  or  nf)t  lost,  at  an<l  from  Libau  to 
Bordeaux,  upon  freight  (valued  at  interest),  of 
and  in  the  vessel  'Hawthorn,'  beginning  the 
adventure  upon  tlie  said  goods  or  freight  from 
the  loading  thereof,  on  board  tlie  said  ship  at 
Libau,  and  to  continue  and  endure  during  the 
said  vessel's  abude  there,  and  until  the  said  vessel 
shall  have  arrived  at  Bordeaux,  and  the  .s:iid 
goods  shall  be  safely  delivered  from  the  said 
ship."  The  i)laintift's  said  vessel  commenced 
loading  at  [,ibau  a  cargo  of  oats  for  Bordeaux, 
and  a  portion  of  the  cargo  was  in  lighters  along- 
side, and  was  about  to  be  transferred  to  the  said 
vessel,  when,  by  reason  of  the  perils  of  the  sea, 
the  said  lighters  and  portion  of  cargo  were 
wholly  lost,  and  the  plaintiffs  were  prevented 
from  earning  the  freight  insured  : — Held,  upon 
demurrer,  that  the  jdaintiffs  could  not  recover. 
/fii/)j/cr  v.  Wear  Jfarine  Insurance  Co.,  46  L.  T. 
107  ;  4  Asp.  M.  C.  482. 

A  ship  was  chartered  to  carry  a  cargo  from 
Liverpool  to  Lagos,  cm  the  west  coast  of  Africa, 
there  discharge,  and  reload  another  cargo  for  the 
United  Kingdom,  in  consideration  of  a  luni[)  sum 
by  way  of  freight,  payable  half  before  sailing 
from  Liver[ioril,  iialf  on  delivery  of  the  home- 
ward cargo.  The  shipowner  effected  an  insurance 


on  freight  "  at  and  from  Lagos,"  and  the  policy 
contained  a  clause  whereby  the  insurance  com- 
pany agreed  that  the  insurance  "  shall  commence 
upon  freight  and  goods  or  merchandise  aforesaid 
from  the  loading  of  the  goods  or  merchandise  on 
board  the  said  ship  or  vessel  at  as  above."  The 
ship  was  lost  before  she  had  shipjjed  any  of  her 
homeward  cargo  : — Held,  that  this  clause  pre- 
cluded the  assured  from  recovering  against  tlic 
underwriters,  although  the  freight  was  chartered 
freight.  Becltett  v.  M''est  of  EngJancl  Murine 
Insurance  Co.,  25  L.  T.  739  :  1  Asp.  M.  C.  185. 

Where  the  owner  of   a  vessel  entered  into  a 
contract    with    the    East    India    Company    at 
Madras,  through   the  medium   of   a  correspon- 
dence  with   their    agents,  for  freight   and    the 
passage  of  invalids  ;  and  the  ship  had  been  sur- 
veyed by  their  officer  and  represented  to  be  fit 
i  for  the  purpose,  after   certain   alterations  had 
j  been  made,  and  goods  had  been  shipped,  water 
taken   in   for   the   invalids,   and   the   projected 
i  alterations  commenced,  but  the  completion  was 
I  prevented  by  the  perils  of  the  sea  : — Held,  that 
j  there  was  an  inception  of  the  risk  ;  and  that  the 
plaintiff  was  entitled  to  recover  for  passage- 
money  as  well  as  freight.     Truscott  v.  Christie, 
5  Moore,  33  ;  2  Br.  &;  B.  320. 

The  assured  assigned  a  policy  on  chartered 
freight  of  the  vessel  "Napier,"  on  a  voyage  to 
Baker's  Island,  and  from  Baker's  Island  to  a  port 
of  destination  in  the  Onited  Kingdom.  They 
then  caused  themselves  to  be  reinsured,  "  lost  or 
I  not  lost,  upon  freight  payable  in  respect  to  this 
[iresent  voyage  to  be  performed  by  the  vessel 
'Napier'  from  Baker's  Island  to  a  port  of  dis- 
charge in  the  United  Kingdom  ;  the  insurance 
on  the  freight  beginning  from  the  loading  of  the 
vessel."  The  "  Napier"  arrived  at  Baker's  Island, 
and  was  wrecked  after  taking  in  about  two- 
thirds  of  her  homeward  cargo  : — Held,  that  the 
assured  were  not  entitled  to  recover  as  for  a  total 
or  partial  loss  of  the  freight — by  Blackburn,  J., 
on  the  ground  that  it  was  not  intended  that  the 
risk  should  commence  until  the  vessel  sailed  ou 
her  voyage  fi-om  Baker's  Island,  and  that  the 
words  "beginning  from  the  loading  of  the  vessel" 
did  not  extend  the  liability  of  the  underwriters, 
but  only  added  the  further  statement  that  they 
would  not  be  liable  for  freight  until  the  goods 
were  actually  loaded — by  Mellor,  J.,  and  Lush, 
J.,  on  the  ground  that  these  words  did  create  a 
liability  before  the  voyage  commenced,  but  that 
the  woi'd  "loading"  must  be  taken  to  mean 
"complete  loading,"  so  that  as  the  cargo  was 
never  fully  loailed,  the  policy  did  not  attach,  and 
nothing  could  be  recovered.  Jones  v.  Neptune 
.Miirim-  Insuranee  Co.,  41  L.  J.,  Q.  B.  370  ;  L.  11. 
7  Q.  B.  702  ;  27  L.  T.  308  ;  1  Asp.  M.  C.  416. 

Loss  after  loading  Part.] — I'olicy  upon  the 
freight  of  the  ship  "Stranger"  at  and  fi-om 
London  to  Janiaica,  with  liberty  to  touch  at 
Madeira,  and  discharge  and  take  goods  on  board 
there  ;  tlie  plaintiffs  had  agreed  by  charterparty 
that  the  ship  sliouM  take  in  goods  at  London, 
and  proceed  to  iVIadeira,  and  there  deliver  such 
parts  of  the  goods  shippe<l  at  London  as  their 
agent  should  direct,  and  receive  on  Ixiard  wine, 
and  proceed  to  Jamaica,  an<l  tliere  deliver  ;  and 
the  freighter  agreed  to  pay  135/.  in  full  for 
freight,  during  the  whole  voyage  from  London  to 
Madeira. and  from  thence  to  Jamaica, such  freight 
to  be  paid  in  Madeira,  on  delivery  of  the  goods 
.shipped  at  London  for  that  [ilace,  by  Madeira 
wine  at  40/.  per  pipe,  to  be  carried  in  the  said 
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ship  to  Jamaica  free  of  freight.  The  ship  arrived 
at  Madeira,  and  deliveretl  all  her  Loiidou  cargo, 
except  thirty-three  casks  of  coals,  which  the  cap- 
tain kept  on  board  to  stiffen  the  ship  ;  having 
received  part  of  his  cargo  for  Jamaica,  but  not 
the  wine  to  be  paid  for  freight,  a  gale  of  wind 
arising,  the  captain  was  obliged  to  cut  his  cables 
and  run  out  to  sea,  where  he  was  captured  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
f  I  ir  a  total  loss.  Atfi/  v.  Lindo,  1  Bos.  &  P.  (N.K.) 
23G  ;  8  K.  R.  7SS. 

Loss  Before  Loading.] — Policy  at  and  from 
Sheerness  in  liallast.  to  Oharente,  and  back  to  a 
j)ort  in  the  British  Channel  and  London,  from 
the  date  thereof,  till  the  ship  shoidd  be  arrived 
at  Charente,  and  back  at  a  port  in  the  Channel 
and  Lontlon  ;  on  freight  valued  at  the  sum 
insui-ed,  to  be  deemed  interest  on  the  outward 
voyage.  The  ship  was  freighted  for  the  voyage 
in  question  by  a  charterparty,  whereby  she  was 
to  proceed  to  Charente  in  ballast,  and  there  the 
freighter  was  to  provide  her  with  a  full  cargo  of 
brandy ;  on  the  arrival  of  the  ship  at  Charente 
she  was  put  under  an  embargo,  and,  after  being 
kept  for  six  months,  she  was  seized  and  con- 
demned by  the  French  government : — Held,  that 
the  freight  was  protected  by  the  policy  while  the 
ship  lay  at  Charente,  before  any  goods  were  put 
on  board,  and  that  the  underwriters  were  liable  for 
a  loss  so  happening.  Machenzie  v.  Shedden,  2 
Cimp.  431  ;   11  R.  R.  751). 

Policy  on  freight  valued  at  500Z.  on  a  voyage 
at  and  from  Demerara,  BerVjice,  and  the  Wind- 
ward and  Leeward  Islands  to  London  :  the  ship 
being  at  Demerara,  an  agreement  was  entered 
into  by  the  master  with  a  house  there  for  a 
freight  from  Berbice  to  London,  the  cargo  to  be 
put  on  board  at  Berbice,  and  the  ship  to  take  a 
cargo  of  bricks  and  planks  there.  While  pro- 
ceeding from  Demerara  to  Berbice,  with  the 
bricks  and  planks  on  board,  she  met  with  an 
accident,  and  in  consequence  never  earned  her 
freight : — Held,  that  it  was  not  a  loss  within  the 
])nlicy.  Sellar  v.  M'  Vicar,  1  Bos.  &  P.  (n.k.)  23  ; 
8  R.  R.  744. 

"At  and  from"  Ports.] — A  vessel  when  about 
to  proceed  on  a  voyage  with  cargo  from  Calcutta 
to  Mauritius  was  chartered  "  to  proceed  with  all 
convenient  speed  on  her  present  voyage  to 
Mauritius,  and,  having  discharged  her  cargo 
there,"  to  "sail  and  ju'oceed  to  Akyab,  &,c.,  and 
liiiok,  from  the  charterers,  a  cargo  of  rice  for  a 
port  in  the  Uinted  Kingdom."  Subsequently  the 
owner  insured  the  freight  to  be  earned  under  the 
charterparty  by  an  insurance  "at  and  from 
JIauritius  to  rice  ports,  and  at  and  thence  to  a 
]  ort  of  discharge  in  the  Uniteil  Kingdom,  on 
cliartered  freight,  valued  at  l,ir)0^."  The  vessel 
was  afterwards  lost  at  Mauritius,  by  a  peril 
insured  against,  before  she  had  discharged  the 
whole  of  her  caigo  there  : — Held,  that  the  risk  on 
the  ])olicy  attached  upon  the  arrival  of  the  vessel 
at  Mauritius,  and  that  the  assured  was  therefore 
entitled  to  recover.  Foley  v.  United  Fire  and 
Marine  Inxnranee  Co.,  39  L.  J.,  C.  P.  206  ;  L.  R. 
n  C.  P.  1.55  ;  22  L.  T.  108  ;  18  W.  R.  437.— 
Ex.  Ch. 

A  homeward  policy  on  freight,  at  and  from 
Algoa  Bay,  attaches  when  the  ship  is  at  Algoa 
Baj'  in  a  condition  to  begin  to  take  in  her  home- 
ward cargo.  Williamson  v.  Innes,  8  Bing.  81  ;  1 
M.  k.  Rob.  ^^. 

7/here  a  ship  was  chartei'cd  on  a  voyage  from 


London  to  Dominica,  and  back  to  London,  at  a 
certain  rate  of  freight  uiion  the  outward  cargo  ; 
antl,  after  delivering  her  outward  cargo  at  D.,  the 
charterers  were  to  provide  her  a  full  cargo  home- 
wards, at  the  current  freight,  from  D.  to  L.  : — 
Held,  that  an  insurance  by  the  owner  of  the  ship 
on  the  freight  at  and  from  D.  to  L.  attached 
whilst  the  ship  lay  at  D.  delivering  her  outward 
cargo,  and  before  any  part  of  the  homeward 
cargo  was  shipped,  during  which  time  she  was 
captured  by  an  enemy,  the  contract  of  affreight- 
ment by  the  charterparty  being  entire,  and  the 
risk  on  the  policy  having  commenced.  Horn- 
cattle  V.  Stuart,  7'^East,  400  ;  8  R.  R.  649. 

Where  a  ship  was  chartered  from  L.  to  T., 
there  to  take  on  board  a  certain  number  of  pipes 
of  wine,  and  proceed  to  B.,  for  which  the  owner 
was  to  receive  freight  at  the  rate  of  so  much 
per  pipe  ;  a  jiolicy  on  such  freight  attached  from 
the  sailing  of  the  ship  from  L.  Thompson  v. 
Taylor,  6  Term  Rep.  478  ;  3  R.  R.  233. 

What  Voyages.] — The  stipulation  in  a  charter- 
party  may  be  ^■aried  by  subsequent  instructions 
which  may  amount  to  a  new  contract  pro  tanto  ; 
and  an  insurance  of  the  freight  upon  the  new 
voyage,  though  different  from  that  described  in 
the  charterparty,  may  be  good.  Hall  v.  Brown, 
2  Dow,  367. 

Intermediate  Cargoes.] — A  policy  on  freight, 
at  and  from  the  ship's  j)ort  of  loading  at  J.,  to 
her  port  of  discharge,  with  leave  to  call  at  inter- 
mediate ports,  beginning  the  adventure  on  the 
goods  from  the  loading  as  aforesaid,  with  leave  to 
discharge,  exchange  and  take  on  board  goods 
at  any  port  she  may  call  at,  without  being  deemed 
a  deviation,  covers  the  freight  of  goods  loaded  at 
an  intermediate  port ;  and,  therefore,  where  the 
ship  having  sailed  with  a  cargo  loaded  at  J.,  was 
during  the  voyage  cast  on  shore  at  an  inter- 
mediate port,  and  lost  a  part  of  her  cargo,  and 
took  on  board  other  goods  at  that  port  to  com- 
plete her  cargo,  and  arrived  at  her  port  of 
discharge,  and  earned  freight  : — Held,  that  the 
assured,  who  had  abandoned  to  the  underwriter 
upon  intelligence  of  the  loss,  and  had  adjusted 
with  him  as  for  a  total  loss,  was  liable  to  the 
underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after 
deducting  the  expenses  attendant  upon  procuring 
the  freight.  Barclay  v.  Stirling,  5  M.  &  S.  6  ; 
17  R.  R.  245. 

Outward  or  Return.]— A  policy  at  and  from 
Riga  to  the  United  Kingdom, on  ship  and  freight, 
was  declared  to  be  in  continuation  of  two  other 
policies,  which  were  on  ship  and  freight,  on  a 
voyage  from  the  United  Kingdom  to  the  ship's 
port  of  discharge  in  the  Baltic  during  her  stay 
there,  and  from  thence  back  to  her  port  of  dis- 
charge in  the  United  Kingdom  :  the  ship  was 
seized  and  condemned  at  Riga  before  she  had 
discharged  her  outward  cargo  : — Held,  that  the 
fii'st  policy  could  not  be  applied  to  the  outward 
freight.  Bell  v.  Bell,  2  Camp.  475  ;  11  R.  R. 
769. 

Retardation  of  Adventure.] — Policy  on  freight 
valuetl,  at  and  from  it.  and  any  ports  in  the 
Baltic  to  any  i)orts  in  the  United  Kingdom,  and 
the  ship  was  chartered  to  sail  with  a  cargo  from 
L.  to  some  port  in  the  Baltic,  not  beyond  R. 
and  from  thence  to  R.,  there  to  take  in  a  home- 
ward cargo,  and  sailed  from  L.  and  arrived  at  R., 
where  she  was  detained  live  weeks,  and  prevented 
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from  loading  by  the  government,  and  the  freighter 
never  loaded  her  ;  and  a  few  days  after  the 
(leteution  ceased  the  frost  set  in,  which  detained 
her  till  the  spring,  when  she  procured  a  freight 
from  other  persons,  and  returned  with  it  to  L., 
Ijut  the  expenses  of  her  detention  exceeded  such 
freight : — Held,  that  the  polic}^  attached  at  the 
time  of  the  detention,  but  that  freight  having 
been  afterwards  earned,  the  underwriter  was 
not  liable.  Ucerth  v.  Smith,  2  M.  <fc  S.  278  ;  15 
K.  R.  246. 

Sending  Home  Portion  of  Cargo.] — An  insur- 
ance on  the  freight  of  a  ship  destined  for  a  fishing 
adventure  in  the  South  Sea,  is  not  determined  by 
the  arrival  of  part  of  the  cargo  in  another 
ship.  PhilUps  V.  Chamjjion,  1  Marsh.  '102  ;  6 
Taunt.  3. 

See  also  Cases  under  Y.  INTEREST  OF  ASSURED, 
1.  Freight,  post,  cols.  1110,  seq. 

Freight  Earned. j — Upon  a  policy  for  freight 
the  insurers  cannot  be  held  responsible  where  the 
freight  has  been  actually  earned.  Scottish  Marine 
Insurance  Co.  v.  Turner,  1  Macq.  H.  L.  33i  ;  17 
Jur.  631. 

Ship  never  arrived  at  Port  of  Loading — Can- 
cellation of  Charterparty.] — See  Jam  ieson  v.  Keio- 
ciixtlc  Stcaiiish!/j  Frciifht  Assurance  Assn.,  post, 
col.  1117. 


IV.  NATURE  OF  RISK. 

1.  Per /Is  of  the  Sea. 

a.  Injury  consequential  on,  1072. 

b.  Collis"ion,  1082. 

c.  Whilst  under  Repair,  1085. 

d.  Shi[j  Missing,  1086. 

e.  Other  Cases,  lii87. 

/.  Evidence  of  Loss,  1087. 

2.  Itestraint  and  JJetcntiou,  1089. 

3.  Stranding. 

a.  Operation  of  Memorandum,  1092. 
h.  What  is,  1093. 

4.  liarratrij. 

a.  What  is,  1097. 

h.  Wlio  can  Commit,  1099. 

c.  Effect  and  Proof  of,  llOO. 
■..  Jettison,  1101. 
<;.  Fir>\  11(12. 

7.  Capture  and  Seizure. 

a.  What  Amounts  to,  1104. 
h.  Proof  of,  1108. 

8.  Other  Uixhx,  1  lij9. 

1.  Perils  of  the  Sea. 

a.  Injury  consequential  on. 

Negligence  of  Crew.] — Underwriters  are  liable 
for  a  loss  arising  iirmiediatoly  out  of  the  pciils  of 
the  sea,  such  as  tlie  wiiuls  and  waves,  although 
remotely  from  the  mismanagement  and  negli- 
gence of  the  niiister  and  mariners.  Walker  v. 
Muitland,  5  B.  A:  Aid.  171  ;  24  R.  R.  320.  S.  P., 
Jlishoi,  V.  Penllaiul,  7  B.  &  C.  214  ;  1  M.  &  Ry. 
49;  6  L.  J.  (O.S.)  K.  B.  6  ;  31  R.  R.  177. 

Throwing  away  Ballast.]— To  a  declara- 
tion ftn  a  time  pi)licy  fur  si,\  mouths,  stating  a 
hiss  by  perils  of  the  sea,  the  <lcfendant  plea<led, 
(hat,  although  the  vessel  wa.s  lost  by  perils  of  the 
sea,  j'et  such  loss  was  occasioned  by  the  wrong- 
ful, iiegligc'iit,  and  improper  cfmduct  (the  same 
uot  being  barratrous)  of  the  master  and  mariners 


of  the  ship,  by  wilfully,  wrongfully,  negligently 
and  improperly  (but  not  barratrously)  throwing 
overboard  so  much  of  the  ballast  that  the  vessel 
became  uuseaworthy,  and  was  lost  by  perils  of 
the  sea,  which  otherwise  she  would  have  encoun- 
tered and  overcome : — Held,  that  the  plea  was 
bad,  and  that  the  underwriter  was  liable  for  the 
consequence  of  the  wilful  but  not  barratrous  act 
of  the  master  and  crew,  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voj^age,  by 
throwing  overboard  a  part  of  the  ballast.  Sadler 
v.  Bixun,  8  M.  &  W.  895  ;  11  L.  J.,  Ex.  435— Ex.  Ch. 

To  Animals.] — Policy  on  horses  "warranted 
free  from  mortality."  Special  verdict,  finding, 
that  on  the  voyage,  in  consequence  of  a  storm, 
the  horses  broke  down  the  partitions  between 
them,  and  by  kicking,  bruised  each  other  so  much, 
that  they  died  ;  that  a  particular  usage  with 
respect  to  policies  on  live  stock  prevailed  at 
Lloyd's  coffee-house  in  London,  and  was  adopted 
both  by  the  underwriters  subscribing,  and  the 
merchants  effecting  policies  there,  and  that  this 
policy  was  effected  there  : — Held,  first,  that  this 
was  a  loss  by  perils  of  the  sea  for  which  assured 
might  recover  notwithstanding  the  warranty ; 
and  secondly,  that,  as  it  did  not  appear  that  the 
assured  knew  of  the  usage  prevailing  at  Lloyd's, 
or  was  in  the  habit  of  effecting  policies  there, 
such  usage  did  not  bind  him.  Gahay  v.  Lloyd, 
5  D.  &  R.  641 ;  3  B.  &  C.  793  ;  3  L.  J.  (o!s.) 
K.  B.  116  ;  27  R.  R.  486. 

Where  a  policy  was  effected  on  mules  and 
other  living  animals,  warranted  "free  from  mor- 
tality and  jettison  "  ;  and  in  the  course  of  the 
voyage  some  of  them  were  killed,  in  consequence 
of  the  agitation  of  the  ship  in  a  storm  ;  and 
others  died  before  the  termination  of  the  voj'age 
insured,  in  consequence  of  the  injuries  they  had 
received  : — Held,  that  this  was  a  loss  by  a  peril 
of  the  sea,  for  which  the  underwriters  were 
liable.  Lawrence  v.  Aherdcin,  5  B.  i;  Aid.  107  ; 
24  R.  R.  299. 

To  Goods.] — A  vessel  laden  with  hides  and 
tobacco,  in  the  course  of  her  voyage  shipped 
large  quantities  of  sea  water.  On  the  termina- 
tion of  the  voyage  it  was  discovered  that  the  sea 
water  had  rendered  the  hides  ])utrid,  and  that 
the  putrefaction  of  the  hides  liad  imparted  an  ill 
fiavour  to  the  tobacco,  and  had  tliercby  injured 
it  : — Held,  tliat  the  damage  thus  occasioned  to 
tlie  tobacco  was  a  loss  by  the  perils  of  the  sea. 
Montoifa  v.  London  Assurance  Co.,  6  Ex.  451  ; 
20  L.  J.,  Ex.  2:.l. 

Negligent  Loading.] — Where  a  ship,  in- 
sured against  the  jierils  of  tlie  sea,  was  injured 
by  tlie  negligent  loading  of  her  cjiigo  by  the 
natives  on  tlie  coast  of  Africa,  and,  in  conse- 
quence, shortly  afterwards  V)ecame  leaky,  and, 
being  pi'onounced  unseaworthy,  was  run  ashore, 
in  order  to  prevent  her  from  sinking  and  to  save 
the  cargo  : — H<;ld,  that  the  insurers  wei'c  liable 
for  a  constructive  total  loss,  the  immediate  cause 
of  the  loss  being  the  perils  of  the  sea,  although 
the  cause  of  the  unseaworthiness  was  the  negli- 
geiK.'C  in  the  loading.  Itedman  v.  Wilson,  14 
M.  cV:  W.  476  ;   14  L.  J.,  Ex.  333  ;  9  Jur.  714. 

A.  effected  a  policy  against  "  perils  of  the  seas 
and  all  other  perils,  losses  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment  or 
damage  of  the  goods,"  in  the  ordinary  form,  upon 
gfM)ds  for  a  vf)yagc  by  a  steamer  from  K.  to  Y. 
While  the  steamer  was  loading  in  the  harbour  at 
K.  her  draught  was  increased  by  the  weight  of 
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the  cnrgo.  until  the  di^charge-iiipe  was  V)roiight 
below  the  .surface  of  the  water,  which  then 
liovveil  down  the  pipe  under  the  valve  and,  some 
cDcks  or  valves  in  the  machinery  liavini,'  been 
negli.u'ently  left  open,  llowed  into  the  hold  and 
injured  A.'s  goods  : — Hekl,  that  the  injury  was 
caused  by  one  of  the  perils  insured  against. 
Daridmn  v.  Jiur/iand,  38  L.  J.,  C.  P.  73  ;  L.  R.  4 
C.  P.  117  ;  19  L.  T.  782  ;  17  W.  R.  121. 

Held,  also,  that  the  burden  of  proving  that 
the  vessel  was  uuseaworthy  was  on  the  defen- 
dant,    lb. 

Through  Delay.]  —  Meat  shipped  at  Ham- 
burg for  JjOnilon  was  delayed  on  the  voyage  by 
temi)estuous  weather,  and  solely  by  reason  of 
s\ieh  delay  became  putrid,  and  was  necessarily 
t  hrown  overboard  at  sea  : — Held  not  a  loss  by 
perils  of  the  sea,  or  within  the  words  "  all  other 
]ierils,  losses  and  misfortunes,"  in  the  policy. 
T.a/hir  V.  Bunhar,  38  L.  J.,  C.  P.  178  ;  L.  R.  4 
(J.  P.  206  ;  17  W.  R.  382. 

*'  Perils  of  the  Seas  and  all  other  Perils,"  &c. 
■ — Donkey-engine,  Injury  to.] — A  steamer  was 
insured  by  a  time  policy  in  the  ordinary  form  on 
the  ship  and  her  machinery,  including  the  don- 
key-engine. For  the  purposes  of  navigation  the 
donkey-engine  was  being  used  in  pumping  water 
into  the  main  boilers,  when  owing  to  a  valve 
being  closed  which  ought  to  have  been  kept  open 
water  was  forced  into  and  split  open  the  air- 
chamber  of  the  donkey-pump.  The  closing  of 
the  valve  was  either  accidental  or  due  to  the 
negligence  of  an  engineer  and  was  not  due  to 
ordinary  wear  and  tear  : — Held,  that  whether 
the  injury  occurred  through  negligence  or  acci- 
dentally without  negligence,  it  was  not  covered 
by  the  policy,  such  a  loss  not  falling  under  the 
words  "  loerils  of  the  seas,"  ifcc,  nor  under  the 
general  words  "all  other  perils,  losses,  and  mis- 
fortunes that  have  or  sliall  come  to  the  hurt, 
detriment  or  damage  of  the  subject-matter  of 
insurance."  West  Indm  and  Panama  Telegraph 
Ci>.  V.  Hume  and  Colonial  Mai-ine  Insurance  Co. 
(6  Q.  B.  D.  .51  ;  .50  L.  J.,  Q.  B.  41),  disapproved. 
Jlwnics  and  Mersey  Marine  Insurance  Co.  v. 
Hamilto)),  .56  L.  J.,  Q.  B.  026  ;  12  App.  Cas.  484  ; 
.57  L.  T.  0'.),5 ;  36  W.  R.  337  ;  6  Asp.  M.  C.  200— 
H.  L.  (E.) 

**  Improper  Navigation  of  Ship  " — Negligence 
— Damage  to  Cargo — Insufficiently-closed  Port.] 

— By  the  articles  of  a  mutual  assurance  associa- 
tion the  members  agreed  to  indemnify  each  other 
against  losses,  damages,  and  expenses  arising 
from  or  occasioned  by  any  loss  or  damage  of  or 
to  any  goods  or  merchandise  caused  by  improi)er 
navigation  of  the  ship  carrying  the  goods,"  for 
which  any  such  member  might  be  liable.  A 
caigo  of  wheat  was  shipped  on  board  a  vessel 
belonging  to  the  plaintiffs,  who  were  members  of 
the  association.  During  the  loading  of  the  cai'go 
an  opening  or  port  in  the  side  of  the  vessel  was 
by  the  negligence  of  persons  employed  by  the 
jilaintiffs  insufficiently  secured,  so  that  during 
the  voyage  the  water  leaked  in  and  damaged  the 
wheat  in  the  lower  hold,  and  the  plaintiffs 
became  liable  to  pay  and  jjaid  compensation  to 
the  owners  of  the  cargo.  The  leak  did  not 
hinder  or  impede  the  navigation  of  the  vessel 
in  the  coui-se  of  her  voyage  : — Held,  that  this 
was  a  damage  ai-ising  from  "  improper  naviga- 
tion of  the  ship,"  within  the  articles  of  associa- 
tion, for  which  the  plaintiffs   were  entitled  to 


107  G 

recover.  Carmichael  v.  Livcrjio(d  Sailing  Ship 
Owners'  Ass/i.,  56  L.  J.,  Q.  H.  428  ;  19  Q.'  B.  D. 
242  ;  57  L.  T.  550  ;  35  W.  R.  793  ;  6  Asp.  M.  C. 
184— C.  A. 

"Improper  Navigation."]— An  association  of 
steamsliip  owners  agreed  by  deed  to  indemnify 
each  other  in  respect  of  ships  entered  by  them 
in  the  association  against  "loss  or  damage  which 
by  reason  of  the  improper  navigation  of  any 
such  steamship  as  aforesaid  may  be  caused  to 
any  goods,  &c.  on  board  such  steamship."  The 
steamship  "  Severn "  was  duly  entered,  and 
whilst  on  a  voyage  from  Memel  to  Hull  with  a 
cargo  of  linseed  and  flax,  having  encountered 
heavy  weather  and  being  short  of  coals,  she  put 
back  to  Frederickshaveu  to  coal  and  to  trim  her 
cargo,  which  had  shifted.  Going  into  the  har- 
bour she  took  the  ground,  but  was  got  off  within 
an  hour.  The  pumps  were  put  on  to  see  whether 
she  had  made  any  water,  and  for  this  purpose 
the  bilge-cock  was  opened,  but  through  the 
negligence  of  the  crew  this  cock  was  not" closed 
when  the  attempt  to  pump  ceased.  Whilst  the 
"  Severn"  was  moored  at  Frederickshaven  quay 
orders  were  given  to  put  on  the  donkey-engine 
pumps  to  fill  the  boilers,  and  for  this  purpose  the 
sea-cock  was  opened.  The  sea-cock  communi- 
cated with  the  box  or  tank  in  which  was  the 
bilge-cock,  and  when  the  boilers  were  filled  the 
sea-cock  being  through  a  like  negligence  left 
open  the  water  entered  in  large  quantities  by 
means  of  the  open  bilge-cock  into  the  hold  of  the 
vessel  and  damaged  the  linseed  : — Held,  that 
this  was  a  damaging  arising  from  "  improper 
navigation"  within  the  meaning  of  the  deed. 
Goody.  London  Steamship  Ourners'  Mutual  Pro- 
tecting Association,  L.  R.  6  C.  P.  563  ;  20  W.  R.  33. 

"Improper  Navigation" — "Improper  Stow- 
age."]— By  the  rules  of  the  defendants,  a  ship- 
owners' mutual  insurance  association,  the  plain- 
tiffs were  entitled  to  protection  in  respect  of 
•'  damage  to  goods  on  board  when  caused  by  the 
improper  navigation  "  of  their  ship,  but  were  not 
entitled  to  claim  in  respect  of  "damage  caused 
by  improper  stowage."  A  cargo  of  wheat  while 
in  the  hold  of  the  plaintiffs'  ship  was  damaged 
owing  to  a  taint  communicated  to  the  wheat 
tliough  the  ceiling  and  limber  boards  of  the 
vessel  having  been  saturated  with  a  composition 
which  liad  leaked  from  the  previous  cargo.  The 
ceiling  and  limber  boaids  had  not  been  properly 
cleaned  before  the  wheat  was  stowed  : — Held, 
that  the  damage  was  not  caused  by  "  improper 
navigation."  QuEere,  whether  it  was  caused  by 
"  improper  stowage."  Carmichael  v.  Liverpool 
Sailing  Shijjowners'  Mutual  Indemnity  Assn. 
(supra)  distinguished.  Canada  Shipping  Co.  v. 
British  S/iljiou-ncrs'  Mutual  Protection  Assn.,  58 
L.  J.,  Q.  B.  462  ;  23  Q.  B.  D.  342  ;  61  L.  T.  312  ; 
38  W.  R.  87  ;  6  Asp.  M.  C.  422— C.  A. 

Master  part  Owner — Loss  through  Master's 
Negligence.] — When  a  loss  by  perils  of  the  sea 
occurs  to  an  insured  ship  through  the  negligent 
navigation  of  the  assured  himself,  the  under- 
writers will  be  liable  for  such  loss  unless  the 
assured's  negligence  was  knowing  and  wilful. 
Trinder,  Anderson  \  Co.  v.  North  Queensland 
Insurance  Co.,  66  L.  J.,  Q.  B.  802  ;  77  L.  T. 
SO.     Affirmed,  67  L.  J.,  Q.  B.  666— C.  A. 

Leakage.] — In  an  action  on  a  policy  for  a 
constructive  total  loss  arising  from  a  leak  : — 
Held,  that  it  was  for  the  jury  whether  the  leak 
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arose  from  the  ship  being  nnseaworthj^  before 
the  voyage,  either  from  anj- injury  arising  before 
the  insurance,  or  from  ordinary  wear  and  tear 
or  whether  it  arose  from  the  perils  of  the  seas,  in 
the  course  of  the  voyage  insured,  and  whether 
the  ship  was  abandoned  in  the  exercise  of  an 
honest  and  reasonable  discretion.  Jai'dine  v. 
Leathleij,  3  F.  &  F.  80. 

In  a  case  where  it  is  suggested  on  the  one  side, 
that  the  loss  of  a  quantity  of  liquid  was  occa- 
sioned by  the  perils  of  the  sea,  and  on  the  other 
side,  that  it  was  leakage,  for  which  the  under- 
writers were  not  answerable,  witnesses  cannot 
be  called  and  asked  '"Whether,  where  the  cargo 
has  not  been  shifted,  nor  the  casks  damaged,  the 
running  out  of  the  liquid  is  in  practice  con- 
sidered as  leakage,  or  as  a  loss  by  the  perils  of 
the  sea."  But  this  question  may  be  put  to 
persons  skilled  in  navigation — "  Suppose  the 
casks  have  not  been  shifted  nor  damaged,  but 
the  liquid  escapes,  to  what  do  you  attribute  it?" 
Crofts  V.  Marshall,  7  Car.  &  P.  597. 

Piratical  Act  of  Emigrants.] — To  a  declara- 
tion on  a  [jolicy  on  advances  for  the  transport  of 
Chinese  emigrants  from  China  to  Peru,  for  their 
outfit  and  provisions,  to  be  paid  on  arrival  of  the 
emigrants  at  the  port  of  destination,  the  perils 
insured  against  being  pirates,  rovers,  thieves, 
barratrj^  of  the  master  and  mariners,  and  all 
other  perils,  losses,  and  misfortunes,  and  alleg- 
ing a  total  loss  by  the  emigrants  piratically  and 
feloniously  murdering  the  captain  and  part  of 
the  crew,  and  feloniously  stealing  and  carrying 
away  the  ship,  the  defendant  pleaded,  first,  that 
as  soon  as  the  emigrants  obtained  possession  of 
the  vessel,  they  steered  to  the  nearest  land  for 
the  purpose  of  being  landed,  and  refused  to  and 
would  not  proceed  upon  the  voyage,  and  the 
vessel  was  then  fit  and  able  to  proceed  safely  on 
the  voyage,  and  the  remainder  of  the  crew  would 
have  navigated  her  there,  and  was  ready  and 
willing  to  convey  the  emigrants  there  if  they 
would  have  gone,  but  that  they  would  not,  and 
that  by  reason  of  such  refusal,  and  for  no  other 
cause  whatsoever,  the  transport  was  never  com- 
jdeted  ;  and,  secondly,  as  to  taking  and  carrying 
away  the  vessel,  that  the  emigrants  were  un- 
willing to  be  carried  on  the  voyage,  and  that 
they  commit  led  the  munlcr  and  took  possession 
of  the  vessel  for  the  purpose  of  being  landed, 
and  of  escaping  from  being  carried  on  the 
voyage,  and  for  no  other  purjjose,  which  is  the 
piratical  carrying  away  of  the  vessel : — Held, 
that  the  murder  of  the  captain  and  part  of  the 
crew,  and  the  seizure  of  the  vessel  by  the  emi- 
grants, was,  if  not  a  piratical  act,  one  ejusdem 
generis,  and  therefore  within  tlie  peiils  insured 
against,  and  that  as  the  loss  was  complete  at 
that  moment,  and  never  reduced,  the  unwilling- 
ness of  the  emigrants  to  proceed  was  not  the 
cause  of  the  loss,  but  was  wholly  inmiaterial, 
and  consequently  that  Ihe  pleas  were  bad. 
Pdliiu  r  V.  Xiiiilor,  10  E,\.  :S.S2  ;  2  C.  Ij.  11.  1202  ; 
2.}  I..  J.,  Ex.'  ;j2:};  18  Jur.  'JGl  ;  2  \V.  li.  021 
—Ex.  Ch. 

Perils  of  Sea  incurred  by  Capture.] — A  mer- 
chant ship  was,  by  mistake,  sci/.cd  at  sea  and 
taken  in  tow  by  a  Briti»ii  man-of-war;  she  was 
thereby  exposed  to  bad  weather,  which  injured 
goods  on  board  her:— Held,  that  this  is  a  loss  by 
perils  of  the  sea.  Semble,  it  is  also  a  loss  by 
capture  and  detention.  Ilagedorn  v.  Whitimrc. 
1  atark.  1.57, 
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Rats.] — A  loss  arising  from  rats  eating  holes 
in  the  ship's  bottom  is  not  within  the^  perils 
insured  against  by  the  common  form  of  policy. 
Hunter  v.  Potts.  4  Camp.  203  ;  16  R.  R.  776. 
And  see  Laveroni  v.  Brurij,  Kay  v.  Wheeler, 
Pandorf-v.  Hamilton,  ante,  col.  275. 

Unseaworthiness — Question  for  Jury.] — Action 
on  a  time  policy  alleging  a  loss  by  perils  of  the 
sea.  Plea,  that  the  plaintiff  knowingly,  wilfully, 
wrongfully,  and  improperly  sent  the  ship  to  sea 
in  an  unseaworthy  state,  and  wrongfully  and 
improperly  caused  and  permitted  her  to  remain 
on  the  high  seas,  near  to  the  seashore,  for  a  great 
length  of  time,  in  the  state  and  condition  afore- 
said, during  which  time  the  ship,  by  reason  of 
the  premises,  was  wrecked  and  lost.  At  the  trial 
it  appeared  that  the  ship,  having  been  loaded, 
was,  by  authority  of  the  plaintift',  towed  out  of 
Sunderland  Harbour,  and  over  the  bar,  for  the 
purpose  of  taking  advantage  of  a  spring  tide. 
Some  of  her  shrouds,  which  had  been  cast  oflE  for 
the  purpose  of  loading  her,  were  not  replaced, 
and  her  rigging  was  incomplete.  In  consequence, 
the  plaintiff,  who  was  on  board,  ordered  her  to  be 
brought  up  in  the  open  roadstead,  and  lumpers 
were  sent  out  to  complete  her  equipment.  After 
her  equipment  was  completed,  but  before  she 
had  left  the  roadstead,  a  sudden  storm  came  on, 
and  owing  to  a  ilefect,  the  cable  bi'oke,  and  she 
went  on  shore  and  was  lost  : — Held,  that  the 
insurers  were  liable  for  the  loss,  unless  it  was 
immediately  occasioned  by  the  wrongful  act  or 
default  of  the  insured.  Thonqmm  v.  Hopper,  6 
El.  Bl.  &  El.  1033  ;  27  L.  J.,  Q.  B.  Ul  ;  6  VV.  li. 
''^•">7 — Ex.  Ch.  See  Dudgeon  v.  Penihrolie,  post, 
col.  1088. 

Salvage  Expenses.]— Where  a  steamship  leaves 
port  with  an  insufficient  supply  of  bunker 
coal  for  her  whole  voyage,  and  lies  helpless  at 
sea  till  towed  to  her  destination  by  a  passing 
tug,  her  salvage  expenses  cannot  be  recovered 
from  her  underwriters  as  an  average  loss  under 
a  time  policy.  Jiallantyne  v.  JMacMnnon,  65 
L.  J.,  Q.  B.  616  ;  [18i)6]  2  Q.  B.  455  ;  75  L.  T. 
95  ;  45  W.  11.  70  ;  8  Asp.  M.  C.  173— C.  A. 

Injury  to  Electric  Cable.]— Where  an  attempt 
to  lay  an  electric  cable  resulted  in  failure  owing 
to  the  imjierfect  insulation  of  the  cojiper  wire 
along  which  the  electrical  fluid  passed,  arising 
from  defect  in  the  outer  covering  by  whicJi  it. 
was  protected  from  external  contact ;  which 
defect  was  occasioned  by  accident  \n\ov  to  the 
shiiiment  of  the  cable,  and  the  comincnceinent 
of  tlie  risk,  aggravated  l>y  the  action  of  the  sea, 
and  arose  from  the  chemical  action  of  tlie  sea 
water  on  the  interior  of  the  eal)le,  and  not  from 
any  n)iscliicf  done  by  the  mechanical  action  of 
the  sea: — Held,  that  this  was  not  an  injury 
caused  by  jierils  of  the  sea.  Patnrson  v.  Harrh, 
1  H.  &  S.  336  :  30  L.  J.,  Q.  B.  354 ;  7  Jur.  (N.s.) 
1276  ;  9  W.  \l.  713. 

Loss  by  Weather— Time  Policy.] — Sec  Kenneth 
v.  Moore,  post,  col.  1155. 

Shaft  broken— Voyage  abandoned— Charter- 
party  cancelled.]  —  See  JtmHaiidr  v.  Tlianicx  anil 
Mirxeij  Marine  Jn.siiranre  Co.,  post,  col.  1118. 

Charterparty  thrown  up.]— A  shipowner,  in 
November,  1H71,  entered  into  a  charter|)arty,  by 
which  the  ship  was  to  proceed  with  all  possitjle 
dispatch  (dangers  and  accidents  of  navigation 
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excepted)  fi-om  Liverpool  to  Newport,  and  there 
load  a  cai-go  of  iron  rails  for  San  Francisco.  He 
eifected  au  insurance  on  the  chartered  freight 
for  the  voyage.  The  ship  sailed  from  Liverpool 
on  tlie  2nd  of  Jaiuiary,  1872,  and  on  the  3rd  got 
jiground  in  Carnarvon  Bay.  Slie  was  got  off  by  the 
ISth  of  February  and  repaired,  the  time  necessary 
i'or  the  completion  of  such  repairs  extending  to 
tlie  end  of  August.  In  the  meantime  on  the 
l.")th  of  February,  the  charterers  had  thrown  up 
the  charter  and  chartered  another  ship  to  carry 
the  rails  (wliich  were  wanted  for  the  construction 
of  a  railway)  to  San  Francisco.  In  an  action  by 
the  shipowner  on  the  policy  of  insurance  on  the 
charteied  freight,  the  jury  found  that  the  time 
Biecessary  for  getting  the  ship  off  and  repairing 
lier  was  so  long  as  to  put  an  end,  in  a  commercial 
sense,  to  the  commercial  speculation  entered 
upon  by  the  shipowner  and  the  charterers  : 
— Held,  that  the  charterers  were,  by  reason  of 
the  delay,  not  bound  to  load  the  ship,  and  that 
I  here  was  therefore  a  loss  of  the  chartered 
freight  by  perils  of  the  sea.  Jackson  v.  Un'um 
Marine  Iiimrance  Co.,  44  L.  J.,  C.  P.  27  ;  L.  R. 
10  C.  P.  125  ;  31  L.  T.  789  ;  23  W.  E.  1G9  ;  2 
Asp.  M.  C.  435— Ex.  Ch. 

Ship  disabled — Contract  inoperative — Loss  of 
Profits  on  Cargo  bought.] — Plaintiff  in  Loudon 
contracted  to  buy  of  D.  6,000  bags  of  rice  to 
arrive  by  the  ship  "  E."  from  Madras  before  the 
€nd  of  May,  and  he  contracted  to  sell  the  same 
lice  to  another  at  an  advanced  price.  He  then 
insured  "at  and  from  Madras  to  London  on 
profit  on  rice"  loaden  and  not  loaden,  and  on 
the  ship  "  E.,"  beginning  the  adventure  upon 
goods  immediately  after  the  loading  thereof  on 
board  at  Madras.  The  ordinary  perils  were 
insured  against.  When  1,200  bags  of  rice  had 
been  put  on  board  the  ship  was  disabled  by 
perils  of  the  sea ;  she  could  not  perform  the 
voyage  ;  the  1,200  bags  were  spoiled  ;  and  the 
jilaintiff's  contracts  were  inoperative.  The 
plaintiff  sued  upon  the  policy  for  a  total  loss 
of  4,800  bags,  the  1,200  having  been  settled  for  : 
—Held,  that  the  interest  in  profits  was  insurable; 
but,  that  except  as  to  the  1,200  on  board,  the  pre- 
sent policy  did  not  cover  it ;  also,  that  the  rice 
ashore,  assuming  it  to  be  covered  hy  the  policy, 
was  not  lost  by  peril  of  the  sea.  McSwhuy 
V.  Itoyal  Exchange  Asmrance  Corporation, 
14  Q.  B.  C34  ;  18  L.  J.,  Q.  B.  193. 

Cessation  of  Hire  —  Damage  occasioned  by 
Perils  insured  against  —  Causa  proxima.] — By  a 

charterpai'ty  it  was  provided  tliat  the  vessel 
:should  be  hired  by  the  charterer  at  a  stipulated 
f^um  per  month,  and  that,  in  the  event  of  loss  of 
time  from  want  of  rejmirs,  preventing  the  work- 
ing of  the  vessel  for  more  than  twenty-four  hours, 
the  payment  of  hire  should  cea.se  from  the  hour 
■when  detention  began  until  the  ship  should  be 
again  in  an  efficient  state  to  resume  her  service. 
The  shipowners  insured  the  chartered  freight 
against  fire.  During  the  continuance  of  the 
]  olicy  the  vessel  was  damaged  by  fire  to  such  an 
extent  as  necessitated  her  being  repaired.  The 
hire  of  the  vessel "  ceased,"  and  a  loss  of  chartered 
fieight  thereby  accrued  to  the  shipowner  : — Held, 
that  there  had  been  a  loss  of  chartered  freight 
Ly  the  immediate  action  of  the  perils  assured 
against,  and  that  the  underwriters  were  liable  to 
the  shipowaiers  therefor.  'The  Aljis,  62  L.  J.,  Adm. 
i".9  :  [1893]  P.  109  ;  1  R.  .587  ;  68  L.  T.  624  ;  41 
W.  R.  527  ;  7  Asp.  M.  C.  337, 


Loss  of  Freight — Proximate  Cause — Conceal- 
ment of  Material  Fact. J — A  charterparty  con- 
tained a  clause  for  cesser  of  payment  of  freight 
in  the  event  of  the  ship  being  delayed  in  conse- 
(]uence  of  the  breakdown  of  machinery  for  more 
than  twenty-four  liours.  Tlie  shii)owners  insured 
the  freight  for  three  months,  the  slip  containing 
the  words  "freight  chartered  and  [or]  as  if 
chartered,  on  board,  or  not  on  board,  one  third 
diminishing  each  mouth."  The  existence  of  the 
cesser  clause  was  not  expressly  communicated  to 
the  underwriter.  In  consequence  of  a  breakdown 
of  machinery  caused  by  a  peril  of  the  sea  covered 
by  the  policy  the  ship  was  delayed,  and  payment 
of  freight  ceased.  The  owners  having  brought 
an  action  on  the  policy  : — Held,  that,  as  the 
cesser  clause  had  been  put  into  operation  through 
the  immediate  action  of  a  peril  insured  against, 
such  peril  was  a  sufficiently  proximate  cause  of 
the  loss  to  found  an  action  on  the  policy.  The 
Alps  (supra)  followed.  The  Bedouin,  63  L.  J., 
Adm.  30  ;  [1894]  P.  1  ;  6  R.  693  ;  69  L.  T.  782  ; 
42  W.  E.  292  ;  7  Asp.  M.  C.  391— C.  A. 

Held,  also,  that  the  undeiwriter  could  not 
rely  on  the  non-disclosure  of  the  existence  of  the 
cesser  clause  as  a  concealment  of  a  material  fact, 
for  the  words  of  the  slip  shewed  that  the  freight 
proposed  to  be  insured  was  freight  under  a  time 
charter,  and  consequently  gave  the  underwriter 
notice  that  the  charter  probably  contained  the 
cesser  clause.     Ih. 

Option  to  Charterers  to  discharge  Ship — 
Condition  precedent.] — A  ship  was  chartered  for 
time  on  monthly  hire  ;  the  charterers  agreeing  to 
pay  the  freight  during  employment  and  efficient 
performance  of  the  service,  and  the  owner  cove- 
nanting that  the  ship  should  be  seaworthy  during 
the  continuance  of  the  charter  ;  provided  that  if 
at  any  time  it  should  appear  to  the  charterers  that 
the  ship  became  inefficient  it  should  be  lawful 
for  them  to  put  her  out  of  pay,  or  to  make  such 
abatement  by  way  of  mulct  out  of  the  hire  or 
freight  as  they  should  adjudge  fit.  The  owner 
effected  a  time  policy  of  insurance  "on  freight 
outstanding."  During  the  time  the  ship  became 
inefficient  through  perils  of  the  seas,  and  the 
charterers  refused  to  pay  freight  after  that  date. 
The  owner  having  brought  an  action  on  the 
policj' : — Held,  that  on  the  true  construction  of 
the  charterparty  the  efficiency  of  the  sliip  was 
not  a  condition  precedent  to  the  earning  of  the 
freight ;  that  the  pecuniary  loss  was  caused  by 
the  charterers  availing  themselves  of  the  abate- 
ment clause,  and  not  by  the  perils  of  the  sea  ; 
and  that  the  underwriters  were  not  liable.  Inmun 
Steamship  Co.  v.  Bischof,  52  L.  J.,  Q.  B.  169  ;  7 
App.  Cas.  670  ;  47  L.  T.  581  ;  31  W.  R.  141  ;  5 
Asp.  M.  C.  6-^H.  L.  (E.) 

The  plaintiffs,  on  the  29th  of  July,  1875, 
chartered  their  ship  "G."  for  a  voyage  from  New 
York  to  Odessa.  The  freight  was  agreed  '■  tlui  ing 
the  voyage  aforesaid"  at  5,500Z.  in  cash  at  Hull, 
England,  on  the  discharge  of  the  cargo  in  Odessa, 
"  if  the  vessel  has  not  arrived  at  the  port  of  New 
York  on  or  before  the  1st  of  September,  1875, 
charterers  have  option  of  cancelling  this  charter- 
party."  The  plaintiffs,  on  the  7th  of  August, 
1875,  effected  an  insurance  with  the  defeiulant 
"at  and  from  London  to  New  York,  while  there, 
and  thence  to  Odessa  via  Constantinople,"  on 
their  chartered  freight,  including,  besides  the 
ordinary  ones,  all  risks  "incident  to  steam  navi- 
gation." The  clause  in  the  charterparty  giving 
the  option  to  cancel  was  not  mentioned  to  the 
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defendant.  The  ship  started  from  England  on 
the  7th  of  August,  but  owing  to  the  failure  of 
her  machinerj'  in  the  British  Channel  was  obliged 
to  put  back  for  repairs,  which  occupied  so  much 
time  that  she  did  not  reach  New  York  until 
after  the  1st  of  September,  whereupon  the 
charterers  cancelled  the  charter  and  the  freight 
was  lost : — Held,  that  the  interest  in  the  chartered 
freight  had  commenced  at  the  time  when  the 
charter  was  cancelled,  but  that  the  defendant 
was  not  liable,  for  the  freight  was  not  lost  by  any 
of  the  perils  insured  against,  but  by  the  exercise 
of  the  option  to  cancel  in  the  charterparty  ;  and 
further  that  the  withholding  from  the  defendant 
information  as  to  the  power  to  cancel  vitiated 
the  {)olicy.  Mercuntile  Steamshijj  Co.  v.  Ti/.^-er, 
7  Q.  B.  D.  73  ;  29  W.  E.  790  ;  5  Asp.  M.  C.  6,  n. 


Vessel  Hogged.] — A  vessel  was  chartered  for  a 
voyage,  and  the  cargo  was  insured  against  total 
loss.  In  the  course  of  the  voyage  the  vessel  went 
aground,  became  hogged,  and  sustained  other 
injuries,  and  surveyors  recommended  her  to  be 
stripped  with  despatch,  and  steps  taken  to  save 
the  cargo,  but  no  attempt  was  made  to  do  so  ; 
and  after  several  days  the  master  fearing  bad 
weather,  sold  the  vessel  and  cargo  for  the  benefit 
of  all  concerned.  The  vessel  remained  for  some 
days  in  the  same  state,  and  the  weather  proving 
line,  the  purchasers  saved  a  large  part  of  the 
cargo : — Held,  that  the  charterers  were  not 
entitled  to  treat  the  cargo  as  having  been  totally 
lost.  Curric  v.  Bomhaij  Native  Insurance  Co., 
6  Moore,  P.  C.  (N.s.)  302  ;  39  L.  J..  P.  C.  1  ;  L.  R. 
3  P.  C.  72  ;  22  L.  T.  317  ;  18  W.  R.  296. 

A  vessel  was,  in  the  ordinary  course  of  naviga- 
tion, moored  in  harbour,  and  at  each  succcessive 
low  tide  took  the  ground.  She  became  hogged 
or  strained  in  consequence  : — Held,  that  there 
was  no  casus  fortuitus,  and  that  therefore  the 
insurers  were  not  liable  for  the  loss  as  a  loss 
fiom  tlie  perils  of  the  sea.  Mafjuus  v.  Butter- 
mere,  W  C.  B.  870;  21  L.  J.,C.  P.  119  ;  16Jur.480. 

Injury  to  Hull.] — In  the  absence  of  an}'  cus- 
tom, umlerwriters  arc  liable  for  injurj'to  a  ship's 
lx)ttom,  caused  not  by  the  ordinary  action  of  the 
winds  and  waves,  but  by  their  violent  action  in 
a  storm.  ILirrtnon  v.  Universal  Marine  Insurance 
Co.,  3  F.  &  F.  190. 

Where  a  shi|)"s  bottom  has,  during  the  voyage 
insured,  been  taken  by  the  worm,  in  consequence 
of  which  she  is  incapable  of  ])roceeding  on  her 
voyage,  and  is  condemned,  that  is  not  a  loss  by 
j)erils  of  the  sea  within  the  meaning  of  the  policy. 
Rold  v.  Parr,  1  Esp.  44.J  ;  a  R.  R.  741. 

Explosion  of  Boiler.] — Plaintiff's  steamer  was 
insurc<l  hy  a  tiin(;  jiolicy  against  "adventures 
anrl  jicrils  ...  of  tlie  seas  .  .  .  fire,  and  of  all 
other  perils,  losses  and  misfortunes  that  have  or 
shall  come  to  tlie  hurt,  detriment  or  damage  of 
the  aforesaid  subject-matter  of  the  insurance  or 
ajiy  jiart  thereof."  The  steamer  was  damaged 
while  at  sea  by  the  bursting  of  the  lx)iler,  which 
tfKjk  place  in  consequence  of  the  i)lates  being 
worn  too  thin  to  resist  the  pressure  of  the  steam. 
This  condition  of  the  p];ites  was  due  to  the  negli- 
gence of  those  who  had  charge  of  the  boiler  in 
omitting  to  clean  and  inspect  it  at  proper  inter- 
vals. In  an  action  against  the  underwriters: — 
Held,  that  the  damage  caused  by  tlie  bursting  of 
the  bf)der  was  covered  by  the  policj',  and  plain- 
tiffs were  entitled  to  recover.  West  India  and 
Panama   Tile/jraph   Co.  v.  Home  and  Colonial 
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Marine  Insurance  Co.,  .50  L.  .J..  Q.  B  41  •  G 
Q.  B.  D.  51  ;  43  L.  T.  420  ;  29  W.  R.  92  ;  4  Aso 
M.  C.  341— C.  A. 

Barratry  of  Master  or  Crew.]— Semble,  that 
if  a  declaration  of  a  policy  of  insurance  lay  the 
loss  by  perils  of  the  seas,  the  plaintiff  may  recover 
upon  proof  that  the  ship  was  wrecked,  although 
this  may  have  been  occasioned  by  the  barratry 
of  the  master  or  mariners.  Heijnuin  v.  Parish, 
2  Camp.  148  :  11  R.  R.  688.  And  see  Smdl  v. 
United  Kingdom  Marine  and  Mutual  Insurance 
Associatio7i,  post,  col.  1136. 

Fruit  Rotted  by  Sea  "Water  —  Destroyed  by 
Orderof  Port  Authority.]— Policy  on  fruit  froiu 
Cadiz  to  London  with  usual  memorandum. 
During  the  voyage  the  fruit  was  damaged  by  sea 
water,  rotted  and  stank,  and  on  the  ships- 
arrival  at  a  port  to  which  she  was  driven,  bv 
order  of  the  port  authority  not  allowed  to  be 
landed.  The  ship  being  too  much  damaged  to 
proceed,  was  sold,  and  the  cargo  necessarily 
thrown  overboard  : — Held,  that  the  assured  could 
recover  for  a  total  loss.  Bi/son  v.  Rowcroft,  3 
Bos.  &  P.  474  ;  7  R.  R.  809. 

Ship  Stranded — Seizure  by  Enemy — Loss  by 
Peril  of  Sea,]  —  Goods  insured  in  a  ship 
warranted  free  from  capture  and  seizure.  The 
ship  was  stranded,  disabled  and  lost.  Whilst 
ashore  on  the  shoal  she  was  seized  by  the  enemy 
and  the  goods  confiscated  by  him  :— Held,  a  loss 
of  the  goods  bv  peril  of  the  sea.  Hahn  v.  Cor- 
bett,  2  Bing.  20.5  ;  9  Moore,  390  ;  3  L.  J.  (o.S.) 
C.  P.  2.53  ;  27  R.  R.  .590. 


b.  Collision — Running-  do-wn  Clause. 

By  Gross  Negligence.]— A  loss  occasioned  by 
another  ship  ruiniing  down  the  ship  insured 
through  gross  negligence,  is  a  loss  by  perils  of  the 
sea.  Smith  v.  Scott,  4  Taunt.  126  ;  13  R.  R. 
568. 

Accidental,] — Where  there  is  an  exception  in 
a  charterparty  of  perils  of  the  sea,  a  loss  from 
the  ship's  running  foul  of  another  by  misfortune 
is  within  the  exception,  and  is  a  loss  by  perils  of 
the  sea.  liuller  v.  Fisher,  3  Esp.  67 ;  Pcake's, 
Add.  Gas.  183  ;  4  R.  R.  902. 

Collision  Clause— Legality.] — Whether  insur- 
ance against  dainagcs  that  a  shipowner  may  be 
liable  to  [la^^  in  consciiuence  of  his  ship  running 
down  another  be  illeiial,  qutere.  Anon.,  5  Taunt. 
292.     Hut  .fee  25  &  26  Vict.  c.  63,  s.  54,  55. 

Construction — Collision  with  Breakwater.] — 

Where  a  vessel  Wius  insured  "  against  risk  of  loss 
or  damage  through  collision  with  any  other  ship 
or  vessel,  or  ice,  or  suidcen  or  floating  wreck, 
or  any  other  floating  substance,  or  harbours  or 
wharves,  or  piers  or  stages, or  similar  structures," 
and  was  lost  by  being  driven  by  tlie  wind  against 
the  sloping  bank  or  "  toe"  of  a  breakwater,  such 
lo.ss  w.as  caused  by  "  collision,"  and  not  by 
"stranding,"  and  was  therefore  within  the  word-* 
of  and  covered  by  the  insurance  policy.  Union 
Marine  Insurance  Co.  v.  Jiorwick,  i'A  L.  J.,  Q.  P>. 
679  ;  [1895]  2  Q.  B.  279  ;  15  R.  546  ;  73  L.  T. 
156  ;  8  Asp.  M.  C.  71. 

"Sunken  Wreck."] — Part  of  the  frame 

of  a  shi|)  sunk  l)cnc:ath  the  surface  of  the  sea, 
and  partially  embedded  in  the  ground,  and  also  a 
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quantity  of  iron  ore  that  had  formed  part  of  the 
cargo  of  a  ship,  are  "  sunken  wreck"  witliin  the 
meaning  of  the  collision  clause  in  a  policy  of 
marine  reinsurance.  77(6' J/w«/w.  [1893]  P.  248; 
1  R.  G42  ;  70  L.  T.  246  ;  7  Asp.  M.  C.  407. 

"Damage  received  in  Collision."] — An 

injury  to  a  ship  may  fairly  be  said  to  cause  its  loss 
if.  before  that  injury  is  or  can  with  reasonable 
diligence  be  repaired,  the  ship  is  lost  by  reason 
of  the  existence  of  that  injury  ;  i.e.  under  cir- 
cumstances which,  but  for  that  injury,  would  not 
have  affected  her  safety.  Accordingly,  if  a  policy 
is  effected  covering  such  an  injury,  it  will  in  the 
supposed  circumstances  extend  to  the  loss  of  the 
ship.  ReiscUer  v.  Borwick,  63  L.  J.,  Q.  B.  753  ; 
[1^941  2  Q.  B.  .548  ;  9  R.  558  ;  71  L.  T.  238  ; 
7  Asp"!  M.  C.  493— C.  A. 

"Damage   Consequent    on    Collision" — 

Hepairs — Damage  to  Cargo  by  Delay  and  Hand- 
ling.]— Goods  were  insured  by  a  marine  policy 
against  (among  other  things)  damage  consequent 
on  collision.  The  ship  in  which  they  were  shipped 
came  into  collision  with  another  ship,  and  was 
thereby  damaged  so  as  to  render  it  necessary  for 
f(jr  her  to  go"  into  a  port  for  repairs.  For  the 
purpose  of  such  repairs  it  was  necessary  to  dis- 
cliarge  a  portion  of  the  goods  insured.  When 
the  repairs  were  completed  such  goods  were 
re-shipped,  and  the  ship  proceeded  to  her  desti- 
nation. On  arrival  it  was  found  that  the  goods, 
being  of  a  perishable  nature,  had  been  damaged 
by  the  handling  necessary  for  their  discharge  and 
re-shipment  and  by  the  delay.  In  an  action  by 
the  insured  upon  the  policy  to  recover  the  amount 
of  the  damage  to  the  goods  : — Held,  that  the 
collision  was  not  the  proximate  cause  of  the  loss, 
and  therefore  the  plaintiffs  could  not  recover. 
Pink  V.  Fleming,  59  L.  J.,  Q.  B.  559  ;  25  Q.  B.  D. 
396  ;  63  L.  T.  413  ;  6  Asp.  M.  C.  554— C.  A. 

Costs  and  Damages  Payable  to  other  Ship.] 

— A  policy  of  4.0(10/.  for  twelve  months  on  the 
ship  ■•  Rouen "  and  her  freight  contained  the 
following  clause:  "And  we,  the  assurers,  do 
covenant  and  agree  that  in  case  the  vessel  shall, 
by  accident  or  negligence  of  the  master  or  crew, 
run  down  or  damage  any  other  ship  or  vessel,  and 
the  assured  shall  thereby  become  liable  to  pay, 
and  shall  pay  as  damages  any  sum  or  sums  not 
exceeding  the  value  of  the  vessel  and  her  freight, 
by  or  in  pursuance  of  any  judgment  of  any  court  of 
law  or  equity  given  in  any  suit  or  action  defended 
with  our  previous  consent  in  writing,  or  by  or 
in  pursuance  of  any  award  made  upon  reference 
entered  into  bj'  the  assured,  with  our  previous 
consent  in  writing,  we,  the  assurers,  shall  and 
will  bear  and  pay  such  proportions  of  three- 
fourth  parts  of  the  sum  so  paid  as  aforesaid,  as 
the  sum  of  4,OOoZ.  hereby  assured  bears  to  the 
value  of  the  vessel  and  her  freight."  The  ship 
having  run  down  another  ship,  whereby  some 
of  her  crew  were  drowned,  and  the  owners  of  the 
"  Rouen  "  having  been  condemned  by  the  Court  of 
admiralty  to  pay  damages  to  the  personal  repre- 
sentatives of  the  deceased  for  the  loss  of  those 
lives  : — Held,  that  the  clause  did  not  apply. 
'fnylor  v.  Bewar,  5  B.  &  S.  58  ;  33  L.  J.,  Q.  B. 
141  ;10Jur.(N.S.)361  ;  10  L.T.267  ;  12  W.  R.579. 
A  Lloyds'  policy  on  the  owner's  vessel  was 
expressed  to  be  made  "  subject  to  the  running- 
down  clause,  as  per  slip  attached."  By  that 
clause  the  assurers  agreed  that  if  the  assured 
became  liable  to  pay  and  paid  as  damages  for 
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running  down  nny  other  ship  any  sum  not 
exceeding  the  value  of  the  vessel  insured,  they 
would  repay  to  the  owner  a  certain  pi'oportion  of 
such  sum.  The  vessel  insured  having  run  down 
nnother,  and  the  owner  assured  having  success- 
fully defended  an  action  brought  against  him  in 
respect  of  the  injury  : — Held,  that  he  was  not 
entitled  to  recover  any  portion  of  the  costs  of  the 
defence,  either  under  the  suing  and  labouring 
clause  or  the  running  down  clause.  Xenos  v. 
Fox.  38  L.  J.,  C.  P.  351  ;  L.  R.  4  C.  P.  665  ; 
17  W.  R.  893— Ex.  Ch. 

Both  Ships  to  Blame.] — Where  there  is  a 
collision  between  two  vessels,  by  which  one  of 
them  is  more  damaged  than  the  other,  and,  both 
being  to  blame,  they  have  to  share  the  damage 
equally,  there  is  not  a  cross  liability  on  the  part 
of  each  vessel  to  pay  half  of  the  damage  sustained 
by  the  other,  but  one  liability  onl}^  viz.  the 
liability  of  the  vessel  less  damaged  to  pay  to  the 
vessel  more  damaged  one  h;df  of  the  amount  by 
which  the  damage  to  the  one  exceeds  the 
damage  to  the  other.  Therefore  the  owner  of 
the  more  damaged  vessel  in  such  a  case  is  not 
entitled  to  recover  upon  an  insurance  eiiected 
by  him  against  liability  for  damage  to  another 
vessel  by  collision  with  his  vessel.  London 
Steam. ill ip  Oiciwra  Inxurance  Co.  v.  Grampian 
Stcam-shij)  Co.  59  L.  J.,  Q.  B.  549  ;  24  Q.  B.  D. 
663  ;  62  L.  T.  784  ;  38  W.  R.  651  ;  6  Asp.  M.  C. 
506— C.  A. 

Damages  for  Loss  of  Life.] — The  collision 
clause  held  to  include  damages  paj'able  by  the 
assured  iii  respect  of  life  lost  in  the  collision. 
The  E.cceUior  Co.  v.  Smith, 2  L.  T.  90  (Scotch). 

Collision  clause  in  Lloyds'  policy  held  to  cover 
damages  recovered  against  the  owners  of  the 
ship  insured  by  relatives  of  persons  on  board  the 
other  ship  killed  in  the  collision.  Coeijv.  Smith, 
22  Ct.  of  Sess.  Cas.  (4th  ser.)  955. 

Tug  and  Tow — Indemnity  to  Tow-Owner,] — 

Contract  by  tug-owner  to  insure  ngainst  damage 
done  to  or  by  other  ships  by  or  to  tug  or  tow.  tSee 
The  Lord  of  the  Ides,  ante,  col.  681. 

Exemption  of  Underwriters  from  Liability 
for  the  Kemoval  of  Sunken  Ship.] — A  colli- 
sion clause  in  a  policy  of  insurance  upon  shi]) 
stipulated  that  "  if  the  ship  insured  shall  come 
into  collision  with  any  other  ship,  and  the 
insured  shall,  in  consequence  thereof,  become 
liable  to  pay,  and  shall  pay,  by  way  of  damages 
.  .  .  any  sum  not  exceeding  the  value  of  the 
ship  insured,"  the  underwriters  "  will  severally 
pay  the  assured  such  proportion  of  three-fourths 
of  such  sum  so  paid  as"  each  underwriter's  sub- 
scription "bears  to  the  value  of  the  ship  insured  ; 
.  .  .  provided  that  this  clause  shall  in  no  case 
extend  to  any  sum  which  the  assured  may 
become  liable  to  pay  for  removal  of  obstructions, 
under  statutory  powers,  .  .  .  consequent  on  such 
collision  "  : — Held,  that  the  underwriters  were 
exempted  from  liability  for  any  sum  which 
the  assured  was  liable  to  pay,  whether  by  way  of 
damages  or  otherwise,  for  the  removal  of 
obstructions  consequent  on  collision,  and  that 
the  exemption  of  the  underwriters  was  not 
restricted  to  any  sum  which  the  assured  was 
liable  to  pay  otherwise  than  by  way  of  damages 
for  the  removal  of  obstructions  consequent  on 
collision.  Taylor  v.  Do.wav  (supra),  discussed. 
The  North  Britain,  Bohcrts  v.  Ocean  Marine 
Insurance  Co.,  63  L.  J.,  Adm.  33  ;  [1894]  P.  77  ; 
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6  R.  673  ;  70  L.  T.  210  ;  42  W.  R.  243 ;  7  Asp. '  press-gang  to    cast  ofE  the  rope,    the   ship 


M.  C.  413— C.  A 

Vessels  in  Tow — Collision  with  Tug.] — By  a 
policy  of  marine  insurance  the  underwriters 
insured  the  ship  "  Niobe "  from  the  Clyde  (in 
tow)   to    Cardiff  -1^  Penarth    while    there    and 

-^  or 

thence  to  Singapore,  and  while  in  port  for  thirty 
days  after  arrival ;  and  agreed  "  if  the  ship 
hereby  insured  shall  come  into  collision  with 
any  other  ship  or  vessel,  and  the  insured  shall  in 
consequence  thereof  become  liable  to  pay,  and 
sliall  pay,  to  the  persons  interested  in  such  other 
shij)  or  vessel,  any  sum  or  sums  of  money,"  «Scc. 
to  pay  the  assured  a  certain  proportion  of  the 
sum  so  paid.  While  the  ''Niobe"  was  being 
towed  to  Cardiff,  her  tug  came  in  collision  with 
and  sank  another  vessel,  whose  owners  recovered 
<tamages  both  from  the  "Xiobe"  and  the  tug. 
In  an  action  bj-the  o^\'nersof  the  "Kiobe  "  upon 
the  policy  against  one  of  the  underwriters  for 
payment  of  his  proportion  of  the  sum  paid  by 
such  owners  on  account  of  the  collision,  the 
underwriter  pleaded  that  under  the  policy  he 
was  only  liable  for  damage  arising  fiom  collision 
with  the  "  Xiobe"  :— Held  (Lord  Biamwell  dis.), 
that  the  collision  of  the  tug  with  the  damaged 


consequence  went  ashore  and  was  lost : — Held, 
a  loss  by  perils  of  the  sea  within  the  policy. 
Tludr/xon  v.  Malculin,  2  Bos.  i:  P.  (x.K.)  336  ;  9 
R.  R.  656. 

A  time  policy  against  fire  was  effected  on  a 
steamship.  The  policy  described  it  as  then 
"  lying  in  the  Victoria  Docks,"  but  gave  it 
"liberty  to  go  into  dry  dock,  and  light  the 
boiler  fires  once  or  twice  during  the  currency  of 
this  ])olicy."  The  only  dry  dock  into  which 
the  ship  could  go  was  Lungley's  Dock,  at  some 
distance  up  the  river.  To  go  there  it  was  neces- 
sary to  remove  the  paddle  wheels  :  they  were 
removed  in  the  Victoria  Docks,  and  the  ship  was 
then  towed  up  to  Lungley's  Dock.  The  necessary 
repairs  there  having  been  completed,  the  ship 
was  brought  out  and  moored  in  the  river,  pre- 
paratory to  re|)lacing  the  paddle-wheels.  This 
operation  could  have  been  perfectly  performed  in 
the  Victoria  Docks,  but  it  was  found  that  in  such 
case  it  was  customary,  as  the  more  economical 
course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt : — Held,  that 
the  policy  covered  the  ship  while  in  the  Victoria 
Docks,  and  while  passing  from  them  to  the  dry 
vessel  must  be  taken  to  hav^  been  a  collision"  of  !  tlock,  and  while  directly  returning  from  the  dry 


the  "Niobe"  with  another  vessel  within  the 
meaning  of  the  policy,  and  that  the  under- 
writers were  liable.  MrCmvan  v.  Bairu^,  [1891] 
App.  Cas.  401  ;  65  L.  T.  502  ;  7  Asp.  M.  C.  SO- 
IL L.  (be.) 

c.  Whilst  under  Kepair. 

On  Beach.] — If  a  ship  hove  ilown  on  a  beach 
within  tne  tideway,  to  repair,  is  thereby  bilged 
and  damaged,  it  is  not  a  loss  occasioned  by  the 
jierils  of  the  sea.  T/iiim/i.wii,  v.  Whit  mure,  3 
Taunt.  227  ;  12  R.  11.  6-12.  CL  Uma-roft  v. 
JJunxiiiore,  cited,  3  Taunt.  228  ;  12  R.  11.643. 

In  Harbour.] — A  transport  in  government 
service  was  insured  for  twelve  months,  during 
which  she  was  ordered  into  a  diy  harbour,  the 
bud  of  which  was  hard  and  uneven,  and,  f)n  the 
tide  having  left  lier,  she  leceived  damnge  by 
taking  the  giouiid  : — Held,  that  this  was  a  loss 
by  a  peril  of  the  sea.  Fletchr.r  v.  Inglig,  2 
B.  &  AM.  315  ;  20  R.  R.  448. 

On  a  policy  on  a  ship,  for  twelve  months,  at 
sea  and  in  port  the  declaration  averred  a  loss  as 
follows: — That  the  ship  having  ariivcd  at  the 
li  iiljour  of  St.  .John  in  the  i)rovince  of  New 
I'.runswick,  and  discharged  her  cargo  there,  it 
l^ecame  necessary  to  place  her,  and  she  was 
a(!Cordingly  placed,  in  a  graving  dock,  there  to 
he  rcpair"d,  and  near  to  a  certain  wharf  in  the 
graving  dnr-k  ;  ami  that,  whilst  there,  she  was 
by  the  violence  of  the  wind  and  weather,  blown 
over  on  her  side,  whereVjy  she  struck  the  ground 
with  great  violence,  and  was  bilged  ami  greatly 
<lamaged  : — Held,  that  this  w.as  a  loss  within  the 
words  "all  other  jierils,  losses  and  misfortunes 
t'lat  have  or  shall  conic  to  the  hurt,  detiiment 
or  damage  of  the  shiji,"  for  which  tlie  undtM- 
writers  were  liable.  Phillips  v.  Barber,')  B.  4:  Aid. 
161  ;  24  11.  R.  317. 

In  mcning  a  ship  from  one  part  of  a  harbour 
to  another,  it  became  necessary  to  send  two  of 
the  crew  on  shore  to  make  fast  a  new  line  and 
cast  off  the  rope  hy  which  the  ship  was  made 
fast  ;  tlinse  two  men  beingimmedialely  imitressed 


dock  to  the  Victoria  Docks,  but  did  not 
cover  the  vessel  while  moored  in  the  river  for 
a  collateral  purpose.  Pearson  v.  Commercial 
Union  Asxurance  Co.,  45  L.  J.,  G.  P.  761  ;  1 
App.  Cas.  498  ;  35  L.  T.  455  ;  24  W.  R.  951  ;  3 
Asp.  M.  C.  275— H.  L.  (E.) 

d.  Ship  Missing". 

Presumption.] — There  is  no  fixed  rule  of  law 
wiih  regard  to  the  time  after  which  a  missing 
ship  will  be  reputed  to  be  lost.  It  is  in  all 
cases  a  question  of  presumption,  to  be  governed 
by  the  circumstances  of  the  particular  ca.se. 
Iloii/itman  v.  'Thornton,  Holt,  242  ;  17  R.  R.  632. 
Ami  see  Marshall  v.  Parker,  2  Camp.  70;  11 
R.  R.  665. 

Where  a  loss  by  the  perils  of  the  sea  is  to  be 
inferred  from  the  ship  not  being  heard  of  after 
her  sailing,  the  assured  must  prove  that,  when 
she  left  the  port  of  outfit,  she  was  bouiul  u|)on 
the  voynge  insured.  C.ihen  v.  Jfincklni.  2  Camp. 
51;  ITaunt.  249;  11  R.  R.  660.  ■6A\,  Koxtcr 
V.  Luu'x,  Ry.  &  M.  333  ;  27  R.  R,  7.">5, 

In  the  ab.sence  of  anj' express  stipulation  in 
the  |)olicy,  a  vessel  which  is  not  heard  of  for  a 
reasonable  time  is  presumed  to  have  perished  by 
a  peril  of  the  sea.  What  is  such  a  reasonable 
time  as  to  give  ri.se  to  this  i)resumption  depends 
not  upon  any  fixed  rule  of  law,  but  upon  the 
circumstances  of  any  particular  case.  Green  v. 
Jirnwn,  2  Str.  1199. 

Where,  in  an  action  on  a  policy  of  goods  by  a 
certain  shi|).  it  was  proved  that  she  sailed  on  the 
voyage  insured  with  the  goods  on  board,  and 
never  arrived  at  her  jKirt  of  destination  ;  and 
that,  a  few  days  after  her  dci)arture,  a  report  was 
heard  at  the  place  wiience  she  sailed,  that  the 
ship  had  foundered  at  sea,  but  that  the  crew 
were  saved  :  —  Held,  that  this  was  a  sufficient 
primA  facie  evidence  of  a  loss  by  perils  of  the 
sea  ;  and  that  the  assured  w.as  not  bound  to  call 
any  of  the  crew,  or  to  shew  that  he  wa.s  unable 
to  procure  their  attendance.  Konter  v.  Heed,  6 
B.  A:  C.  19  ;  9  D.  A:  R.  2  :  30  R.  R.  239. 

In  an  aciion  on  a  ]>olicy  from  an  English  to  a 


and  carried  away,  and  not  being  allowed  by  the   foreign   port,   to   found   a   presumption   that  a 
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ship  was  lost  on  the  voyage,  it  is  not  enough  to 
prove  tliat  she  was  not 'heard  of  in  this  country 
after  she  sailed,  without  calling  Avitnesses  from 
her  port  of  destination,  to  sliew  that  she  never 
arrived  tlicrc.  Twemlow  v.  Oswin,  2  Camp.  85  ; 
UK.  E.  (>70. 

Rights  of  Underwriters.] — If  a  ship,  for  wliich 
the  nndorwritfrs  (wlicn  a  demand  is  made  ui)on 
the  policy)  have  paid  as  for  a  lost  ship,  should 
chance  to  turn  up,  she  is  to  be  considered  as 
abandoned,  and  will  belong  to  the  underwriters. 
Houstmanx.  Thornton,  Holt,  242  ;  17  E.  E.  032. 
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e.  Other  Cases. 

Plunder.] — Where  a  vessel  is  wrecked,  part  of 
the  goods  is  lost,  and  part  is  got  on  shore,  but 
(whilst  on  shore)  is  destroyed  and  plundered  by 
the  inhabitants  of  the  coast,  so  that  no  portion 
of  them  comes  again  into  the  possession  of  the 
assured  :— Held,  that  is  a  loss  by  the  perils  of 
the  sea,  and  no  abandonment  was  necessary. 
Bondrrtt  v.  Hentigri,  Holt,  U9  ;  17  E.  E.  G2.5. 

Accidental  Shot.]— A  ship  and  goods  were 
sunk  at  sea  by  another  ship  firing  upon  her,  in 
consequence  of  mistaking  her  for  an  enemy  : — 
Held,  a  loss  within  the  general  words  of  the 
policy,  "  all  other  perils,  losses,"  &c.  Cvllen  v. 
Butler,  5  M.  &  S.  461;  4  Camp.  289;  17  E.  E.  400. 

Death  of  Slaves— Failure  of  Provisions.]— A 

policy  on  slaves  against  perils  of  the  sea  does 
not  cover  a  loss  by  deaths  caused  by  failure  of 
provisions  in  consequence  of  delay  caused  by 
bad  weather.  Tatlwm  v.  Hodgson,  6  Term  Eep. 
«)56. 

Goods  sold  to  Pay  for  Repairs  —  Causa 
proxima.] — The  assurer  is  not  liable  for  loss  on 
goods  sold  by  the  master  to  defray  expense  of 
repairs  made  "necessary  by  bad  weather  to  which 
the  ship  and  goods  had  been  exposed  ;  the  bad 
weather  not  being  the  proximate  cause  of  the 
loss.  Sarquy  v.  HoUon,  4  Bing.  131  ;  3  D.  &  E. 
192  •  2  B.  &"C.  7  ;  12  Moore,  174 ;  26  K.  E.  2.51  ; 
1  T.  k  J.  347  ;  1  L.  J.  (O.S.)  K.  B.  222  ;  30  E.  E. 
794— Ex.  Ch. 

f.  Evidence  of  Loss. 

Absence    of  Evidence   how   Loss   arose.] — A 

shiv).  whose  cargo  was  insured  by  a  policy,  began 
suddenly  to  leak,  and  sank  at  her  anchors  in  port 
during  fine  weather.  In  an  action  on  the  policy 
evidence  was  given  on  the  part  of  the  assured 
tending  to  shew  that  the  ship  was  seaworthy, 
viz.  that  she  had  not  long  before  been  put  in 
good  repair  ;  that  surveys  had  been  made  of  her 
just  previously,  and  that  she  had  behaved  well 
on  previous  voyages,  and  on  her  voyage  to  the 
port  where  she  was  lost.  No  evidence  was  given 
of  any  actual  facts  shewing  the  cause  of  her  loss, 
although  possible  explanations  of  it,  by  way  of 
conjecture,  were  suggested  by  the  witnesses  :— 
Held,  that  there  was  evidence  of  a  loss  by  the 
perils  insured  against.  Anderson  v.  Morlcc, 
46  L.  J.,  Q.  B.  11  ;  1  App.  Cas.  713  ;  3.5  L.  T. 
506  ;  25  W.  K.  14  ;  3  Asp.  M.  C.  290— H.  L.  (E.) 
A  time  policy  was  effected  on  an  iron  steamer, 
the  "Frances,"  of  705  tons  burden,  then  lying  in 
the  yard  of  its  owner,  a  shipwright.  It  had  been 
put  under  repair,  and  it  was  stated  that  there  had 
not  been  any  stint  placed  upon  the  repairs,  and 


that  the  marine  engineer  who  superintended  the 
rejjairs,  and  the  workmen  who  executed  them, 
believed  them  to  be  completely  satisfactory.  It 
was  expressly  found  that  if  the  ship  was  unsea- 
worthy  the  assured  was  ignorant  of  the  fact. 
The  ship  went  with  nothing  but  a  deck  cargo  of 
iron  machinery  from  London  to  Gothenburg,  made 
more  water  on  the  voyage  than  could  have  been 
exjiected  from  the  state  of  the  weather,  ceased 
to  do  so  on  getting  into  harbour,  was  examined, 
and  its  condition  on  the  voyage  could  not  be 
accounted  for  ;  and  in  a  few  days  afterwards  took 
on  board  a  cargo  of  oats  and  380  tons  of  iron, 
and  a  deck  loading  of  timber,  started  from 
Gothenburg,  encountered  in  the  open  sea  very 
bad  weather,  which  put  out  the  fires,  ran  for  the 
port  of  Hull,  could  not  make  the  port,  ran  ashore, 
and  after  some  time  was  broken  up  and  became 
a  total  wreck  : — Held,  that  these  facts  shewed  a 
loss  by  perils  insured  against,  the  perils  of  the 
sea,  and  that  the  assured  was  entitled  to  recover 
as  for  a  total  loss.  Dudgeon  v.  Pembroke,  46 
L.  J.,  Ex.  409  ;  2  App.  Cas.  284  ;  36  L.  T.  382  ; 
25  W.  E.  499  ;  3  Asp.  M.  C.  393— H.  L.  (E.) 

Constructive  Total  Loss — Sale  by  Master 

— Necessity.]  —  A  vessel  struck  upon  a  rock 
outside  a  harbour,  and  it  was  necessary  to 
lighten  her  in  order  to  get  her  off  at  the  next 
high  tide,  and  for  that  purpose  her  master 
entered  into  a  contract  with  one  G.,  who  was  the 
only  person  at  the  place  who  had  a  sufficient 
nvimber  of  men  to  render  eff'cctual  assistance, 
to  find  the  labour  required  for  that  purpose.  G. 
supplied  only  a  small  number  of  men,  who 
worked  very  languidly  in  discharging  the  cargo 
for  two  or  three  hours,  and  at  the  end  of  that  time 
G.  persuaded  the  master  to  cancel  this  contract, 
and  to  call  a  survey  of  the  vessel  and  sell  her. 
G.  and  some  men  he  brought  accordingly  made 
a  survey  and  by  it  found  the  mainmast  raised 
one  inch,  the  main  combings  parted,  the  deck 
plank  opening,  and  the  vessel  unseaworthy,  and 
advised  that  the  ship  and  cargo  should  be  sold 
for  the  benefit  of  all  concerned.  The  master 
then  sold  her  to  G.  for  a  very  small  sum  of 
money.  When  the  vessel  struck  on  the  rock 
there  was  a  strong  breeze  blowing,  but  it  after- 
wards got  calmer,  and  at  the  time  of  the  sale 
the  weather  was  good,  and  the  vessel  lying  on 
her  bilge,  with  no  more  danger  than  she  had 
been  in  from  the  time  she  struck,  but  there  was 
evidence  that  if  the  wind  veered  round  to  the 
south  or  west  the  sea  would  have  heaved  in,  and 
the  vessel  would  have  broken  up  in  a  short  time. 
As  a  fact,  directly  after  the  sale  G.  brought  a 
number  of  hands  to  discharge  the  cargo,  and  so 
got  the  vessel  off  and  floated  her  at  the  next 
high  tide,  and  he  afterwards  repaired  and  made 
her  seaworthy  at  a  trifling  expense.  In  an 
action  against  the  underwriter  on  a  policy  of 
insurance  on  the  vessel  for  constructive  total 
loss,  the  judge  ruled  on  the  above  facts  appear- 
ing at  the  end  of  the  plaintiff's  case,  that  there 
was  no  evidence  upon  which  the  jury  could 
reasonably  find  the  urgent  necessity  for  the  sale 
of  the  vessel  at  the  time  she  was  sold,  and  h(^ 
accordingly  withdrew  the  case  from  the  jury,  antl 
directed  the  verdict  to  be  entered  for  the  defen- 
dant : — Held,  by  Lord  Coleridge,  C.  J.,  that  such 
luling  was  right.  ILdl  v.  Jupe,  49  L.  J.,  C.  P. 
721  :'^43  L.  T.  411  ;  4  Asp.  M.  C.  328. 

Held,  by  Grove,  J.,  that  it  was  wrong,  and 
that  the  case  should  not  have  been  withdrawn 
from  the  jury.     lb. 
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Captain's  Protest.]  —  The  plaintifE's  agent 
shewed  to  the  defendant,  an  underwriter,  the 
captain's  protest,  containing  an  account  of  the 
loss  of  the  ship  insured,  demanding  payment : — 
Held,  that  this  did  not  entitle  the  defendant  to 
read  the  protest  in  evidence  in  an  action  on  the 
policv.  Se»at  v.  Porto;  7  Term  Rep.  158  ;  4  R.  R. 
403.  ■ 

As  to  Presumption  arising  when  Ship  Missing.] 

— See  ante.  col.  1(JS(.;. 

What  is  sufficient  Evidence.] — On  the  7th 
August.  ]Stj(j.  the  agents  of  the  owners  of  a  ship, 
lying  at  Bombay,  chartered  her  at  Liverpool  for 
a  voyage  from  Howland's  Island  to  a  port  in  the 
United  Kingdom  for  a  cargo  of  guano,  freight  to 
be  paid  at  port  of  discharge,  the  ship  to  be  at 
Howland's  Island  on  or  before  the  1st  June,  1867, 
or  the  charterer  to  have  the  option  of  declaring 
the  charter  void.  On  the  7th  September,  18tJ6, 
an  agent,  on  behalf  of  the  owners  of  the  vessel, 
effected  an  insurance  with  an  underwriter  at  and 
from  Bombay  to  Howland's  Island  while  there, 
and  thence  to  any  port,  ice,  in  the  United  King- 
dom on  freight  chartered,  or  otherwise,  valued  at 
3,600/.  in  the  ship.  It  was  lawful  for  the  ship  to 
sail  to  and  touch  and  stay  at  any  ports  whatso- 
ever without  prejudice  to  the  insurance,  which 
was  against  the  usual  perils.  On  the  4th  Sep- 
tember she  sailed  in  ballast  under  the  charter 
from  Bombay  for  Howland's  Island.  She  got 
out  of  her  course,  and  on  the  2.")th  December  ran 
ashore  on  the  coast  of  New  Zealand.  The  owners 
declined  to  furnish  the  funds  necessary  for 
repairing  her,  and  the  captain  was  unable  to 
borrow  money  on  a  bottomiT  bond  except  on  con- 
dition that  he  would  charter  the  ship  to  the 
lender  for  a  cargo  of  timber  from  New  Zealand  to 
England.  Ultimately  she  was  abandoned  to  the 
holder  of  the  bottomry  bond  :  the  repairs  were 
completed,  and  a  cargo  of  timber  brought  to 
England  for  the  holder  of  the  bottonny  bond  : — 
Held,  that  it  was  a  question  for  the  jury 
whether  there  was  a  total  loss  by  the  perils  of 
the  sea.  But  there  was  abundant  evidence  in  the 
affirmative.  Barher  v.  Fleminq.  10  B.  &  S.  879  ; 
3'J  L.  J.,  Q.  B.  2.->  ;  L.  It. .",  (^  P..  -,«»  :  IS  W.  i;.  254. 

Ship  sinking  from  Unascertained  Cause.] — 
Voyage  policy  on  ship  from  M.  to  C,  whilst  at 
C,  and  thence  to  A.  The  ship  arrived  and 
loaded  coals  at  Caidilf,  sailed,  anclioreil  in  Cardiff 
roads  the  same  daj',  and  dming  the  night,  in 
fine  weather,  filled  and  went  down,  pioljaljly 
from  one  of  the  coal  jioits  having  l^een  left  open. 
The  jury  having  found  that  she  was  uiiseaworthy 
when  she  sailed,  and  tliat  she  was  not  lost  from 
perils  of  the  sea  (which  were  explained  by  the 
judge  to  mean  violent  action  of  the  elements 
from  without)  : — IleM.  that  tlie  juilge's  direction 
wa-s  right,  and  a  new  tiial  I'cfuserl.  Merrhdiitx 
Trad'nuj  Co.  v.  I'mrerxdl  Mnrinr  Co..  cited  in 
Dudqe'on  v.  Pniihrohe.  L.  11.  '.)  {).  1',.  .-)8i.  .-.'.t6  ; 
2  Asp.  M.  C.  431,  n. 

Presumption  of  Unseaworthiness— Ship  sink- 
ing.]— If  a  shi|)  becomes  ksilcy  and  unable  lo 
|)rocee<l  soon  after  tlie  commencement  of  the  risk, 
without  any  visible  cause,  the  presumption  i.s 
that  she  was  nf)t  seaworthy  when  she  sailed. 
Miinro  V.  ]'(nidum,  1  Park.  Ins.  (Htli  e<l.)  461). 

2.  Kestk.\int  and  Detention. 

Land  Transit.] — In  a  policy  of  insurance  on 
goods  the  voyage  was  thus  described  :  "At  and 
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from  Japan  and  [or]  Shanghai  to  Marseilles  and 
[or]  Leghorn  and  [or]  London,  via  Marseilles 
and  [or]  Southami)ton,  including  all  risks  of 
craft  to  and  fiom  the  steamers."  The  risks 
insured  against  were  of  the  seas,  fire,  and  thieves, 
arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people.  In  the  margin  of  the  policy 
was  the  following  memorandum  : — It  is  hereby 
agreed  that  the  silks  insured  by  this  policy  shall 
be  shipped  by  Peninsular  and  Oiiental  Company 
Messageries  Imp^riales  steamers,  and  [or]  the 
steamers  of  the  Mercantile  Trading  Company  of 
Liverpool  only."  The  goods  insured  were  shipped 
from  Shanghai  for  London  by  the  Messageries 
Imperiales  :  the  practice  of  that  company  was 
to  send  such  goods  overland  through  France  bv 
the  Lyons  Railway,  from  Marseilles  to  Paris,  and 
thence  by  the  Northern  Railway  to  Boulogne, 
and  thence  to  London  ;  and  this  course  of  busi- 
ness was  well  known  among  underwriters.  The 
goods  arrived  in  Paris  on  their  way  on  the  13th 
of  September,  1870.  At  this  time  the  German 
armies  were  advancing  on  Paris,  and  had  seized 
parts  of  the  Northern  Railway,  so  that  the  goods 
could  not  be  forwarded  to  Boulogne,  and  by  the 
19th  of  September  they  completely  surrounded 
and  besieged  Paris,  preventing  communication 
between  it  and  all  other  places,  by  reason  of 
which  it  was  impossible  to  remove  the  goods 
from  Paris.  This  state  of  things  continued  till 
after  the  7th  of  October,  on  which  day  the 
assured  gave  notice  of  abandonment:  —  Held, 
that  the  policy  covered  the  overland  transit  from 
Marseilles  to  Boulogne,  and  that  there  was  a 
constructive  total  loss  by  restraint  or  detainment 
of  jjriuces  within  the  meaning  of  the  policy. 
Itudoconaehi  v.  Elliott,  \'^  L.  J.,C.  P.  'loh  ;  L.  R.  9 
C.  P.  .518  ;  31  L.  T.  239  ;  2  Asp.  M.  C.  399— 
Ex.  Ch. 

Total  or  Partial  Loss.] — A  cargo  on  board  a 
ship  bound  from  Liverpool  to  Matamoras  was 
insured  against  the  usual  perils,  including 
•'takings  at  sea,  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes,  and  people."  The 
ship  sailed,  and  had  nearly  reached  her  destina- 
tion, when  she  was  captured  by  a  United  States 
cruiser  and  taken  into  New  Orleans,  where  a 
suit  was  instituted  in  tlie  jirize  court  for  her 
condemnation.  The  insurers  contested  the  suit, 
electing  to  treat  the  loss  as  a  partial  one.  They 
obtained  the  judgment  of  the  court,  whereupon 
the  cajttors  appealed.  The  insured  gave  a  formal 
notice  of  abandonment,  whicli  the  insurers  refused 
to  accept.  Upon  the  application  of  the  captors, 
the  ship  and  cargo  were  ordered  to  be  sold, 
uidess  bail  were  given  l)y  the  insui'cd.  Upon 
receiving  intelligence  that  this  order  had  been 
made,  tliey  applied  to  the  insurers  for  assistance 
in  giving  bail  to  i)revent  the  sale.  The  insurers 
refused,  and  in  the  end  the  ship  :vnd  (largo  were 
sold  by  the  order  of  the  ])rize  court.  'I'hc  insured 
brought  an  action  to  recover  from  the  insurers 
as  for  a  total  loss  : — Helil,  that  they  were  entitled 
to  recover  the  whole  amount,  inasnuicli  as  the 
flccree  of  the  prize  court,  and  the  sale  of  the 
goods  under  it,  was  a  deprivation  of  the  owner- 
ship of  the  goods,  and  amounted  to  a  total  loss. 
StriiK/er  v.  J'J/n/li.sh  and  Seotfi.s/i  .Vnri/ie  Inxiir- 
tnier'Co.,  10  15.  cV:  S.  770  ;  39  L.  J.,  Q.  B.  214  ; 
L.  R.  .-)  Q.  B.  599  ;  22  L.  T.  802  ;  18  W.  R.  1201  ; 
—Ex.  Ch. 

Nature  of  Seizure.] — The  clause  in  a  policy 
on  a  ship  and  goods  which  insures  against  losses 
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occasioned  by  "  arrests,  restraints  and  detain- 
ments of  all  kings,  princes  and  people,  of  what 
nation,  condition,  or  ([uality  soever,"  applies  to 
a  seizure  of  the  ship  in  consequence  of  an  em- 
bargo laid  on  lier  by  the  sovereign  of  the  country 
of  the  assured,  for  the  purpose  of  carrying  on  a 
war  Avith  another  power.  Auhcrt  v.  Gray,  3 
B.  &  S.  163,  1G9  ;  32  L.  J.,  Q.  B.  .50  ;  9  Jur.  (N.s.) 
714  ;  7  L.  T.  469  ;  11  W.  E.  27— Ex.  Ch. 

There  is  a  distinction  in  this  respect  between 
an  embargo,  in  a  time  when  there  is  peace 
between  the  coirntries  of  the  insurer  and  the 
assured,  laid  on  for  a  purpose  wholly  uncon- 
nected with  hostility  either  existing  or  expected, 
and  an  embargo  connected  with  such  hostility. 
Ih. 

A  policy  on  a  ship  and  stores,  "  at  and  from  a 
port "  in  a  foreign  country,  in  the  common  form 
against  arrests  of  princes,  people,  &:c.,  extends  to 
an  embargo  laid  on  by  the  government  of  that 
countrv  in  the  loading  port.  Itotch  v.  EclU;  6 
Term  Eep.  413  ;  3  R.  E.  222. 

And  if  the  embargo  continues,  the  assured 
may  abandon  and  recover  as  for  a  total  loss.   Ih. 

If  an  armed  force  boards  a  ship  and  takes 
part  of  the  cargci,  the  underwriters  are  not  liable 
on  a  count  stating  the  loss  to  be  by  a  seizure  by 
people  to  the  plaintiffs  unknown  ;  for  people,  in 
the  policj^  means  the  governing  power  of  the 
country.  Keshltt  v.  Luslt'ni/jton,  4  Term  Eep. 
783  ;  2  E.  R.  519. 

In  an  action  on  a  policy  of  insurance  upon  a 
ship,  in  which  the  subject-matter  was  warranted 
"  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat,"  it  was  proved 
that  during  the  continuance  of  the  risk  some 
natives  took  forcible  possession  of  the  ship  in  the 
Brass  Eiver,  plundered  the  cargo,  and  damaged 
her,  so  that  she  became  a  constructive  total  loss, 
and  that  their  intention  in  so  taking  possession 
was  only  to  plunder  the  cargo,  and  not  to  keep 
the  ship  : — Held,  that  the  acts  of  the  natives 
constituted  a  "seizure"  within  the  meaning  of 
the  warranty,  and  therefore,  that  the  under- 
WTiters  were  not  liable.  Johnston  v.  Hogg,  .52 
L.  J.,  Q.  B.  .S43  ;  10  Q.  B.  D.  432  ;  48  L.  T.'435  ; 
31  W.  E.  768  ;  5  Asp.  M.  C.  .51. 

Permission    to   Leave.] — A   policy   was 

effected  on  a  ship  from  London  to  her  lading 
port  in  Virginia  and  back.  On  her  arrival  at  that 
port  in  January,  1808,  an  embargo  was  laid  on 
all  shipping  in  American  ports  by  an  act  of 
Congress,  which  contained  a  proviso  that  all 
foreign  ships,  either  in  ballast  or  with  goods  on 
board,  might  depart  when  notified  of  that  act. 
The  captain  covenanted  by  eharterparty  to  take 
in  a  cargo  of  timber  at  that  port,  and  return 
therewith  to  London.  It  was  proveil  that  the 
embargo  was  taken  off  in  March,  1801',  and  that 
the  ship  did  nofsail  until  the  August  following, 
and  that  she  was  lost  on  her  way  home  : — Held, 
that  the  captain  was  justified  in  remaining  in 
port,  and  that  he  was  not  bound  to  leturn  with 
the  cargo  or  sail  in  ballast  ;  and  that,  conse- 
quently, the  underwriters  on  the  ship  were  liable 
at  the  time  of  the  loss.  Schroedrr  v.  Thomj^son, 
1  Moore,  163  ;  7  Taunt.  462  ;   18  E.  R.  540. 

Delay  through  Mistake.] — If,  by  some  mistake 
of  a  ship's  manifest,  a  suit  is  commenced  in  a 
foreign  port  against  the  captain  for  a  supposed 
surreptitious  landing  of  a  part  of  his  cargo,  by 
which  he  is  delayed  in  prosecuting  tiis  voyage, 
there  being  no  suit  against  the  ship,  this  is  not  a 


loss  for  which  the  underwriters  on  the  ship  are 
liable.  Bradford  v.  Levy,  2  Car.  &  P.  137  ; 
Ey.  &  :\r.  331  ;  31  E.  E.  6.57. 

Kestoration.] — Goods  detained  by  a  foreign 
power  being  afterwards  restored,  as  between  the 
assurer  and  assuretl,  the  yielding  up  quasi  in 
integro  is  to  be  considered  as  a  restoration,  not- 
withstanding some  spoliation  during  the  deten- 
tion.    Jordaine  v.  Cornwall,  1  Htark.  6. 

Evidence.] — The  plaintiff  declared  on  a  policy 
from  Jutland  to  Leith,  and  averred  a  loss  by 
seizure.  The  captain  stated  that  the  ship  was 
pursuing  her  course  for  Leith  when  she  was  cap- 
tured by  a  Swedish  frigate,  five  German  miles  off 
the  coast  of  Xorway  ;  the  defendant  produced  a 
Swedish  sentence  of  condemnation  for  breaking 
the  blockade  of  Norway  : — Held,  first,  that  this 
was  conclusive  evidence  that  the  blockade  had 
been  violated  ;  but  secondly,  that  it  was  not 
sufficient  evidence  to  fix  the  captain  with  bar- 
ratry. Evcrtli  V.  Hannam,  2  Marsh.  72  ;  6 
Taunt.  375. 

To  support  an  averment  in  a  declaration  on  a 
policy  on  goods,  "  that  the  ship,  with  the  goods 
on  board,  when  at  A.,  was  arrested  by  the  per- 
sons exercising  the  powers  of  government  there, 
and  the  goods  were  then  and  there,  by  the  said 
persons  seized,  detained  and  confiscated,"  it  is 
enough  to  shew  that  the  goods  were  forcibly 
taken  from  on  board  the  ship  by  the  officers  of 
government,  and  never  delivered  to  the  con- 
signees, without  putting  in  any  sentence  of  con- 
demnation. Carrnthers  v.  Gray,  3  Camp.  142  ; 
15  East,  35. 

Detention  by  British  Government.] — Where 
the  assured  is  a  British  subject,  he  may  recover 
against  a  British  underwriter  for  a  loss  by  deten- 
tion of  the  British  government.  Page  v.  Thomp- 
son, 1  Park.  Ins.  (8th  ed.)  175. 

Sentence  of  Foreign  Admiralty — Ship  released 
on  Appeal — Detention.] — If  a  ship  warr.anted 
neutral  be  condemned  as  prize  by  a  French 
admiralty  court,  and  the  sentence  is  afterwards 
reversed  by  a  court  of  appeal,  but  on  the  appeal 
no  damages  or  costs  are  given,  because  the 
muster-roll  does  not  give  the  place  of  nationality 
of  the  crew  according  to  the  ordinance  of  France, 
and  it  is  proved  that  the  ship  was  otherwise 
properly  documented  as  neutral,  the  assured 
may  recover  on  the  policy  for  the  detention,  not- 
withstanding the  refusal  of  the  court  of  appeal, 
to  give  damages  and  costs.  Sifflien  v.  Lee,  2 
Bos.  &  P.  (N.R.)  484  ;  9  E.  E.  676.  And  see 
post,  XL  Abandonment,  5,  Embargo  and 
Confiscation. 

3.  Stranding. 

a.   Operation  of  Memorandum. 

Stranding  not  cause  of  Loss.] — If  an  insurance 
is  effected  on  fruit,  and  the  policy  contains  the 
usual  memorandum  "  corn,  fruit,  .kc.,  warranted 
free  from  average,  unless  general,  or  the  ship  be 
stranded,"  and  the  shi))  is  in  fact  stranded  in  the 
course  of  the  voyage,  the  underwriters  are  liable 
for  an  average  loss  arising  from  the  perils  of  the 
seas,  though  no  part  of  the  loss  arises  from  the  act 
of  stranding.  Burnett  v.  Kensl7igto7i.  7  Term  Eep. 
210;  1  Esp.  416;  Peake's  Add.  Cas.  71;  4  E.  E.  424. 

Effect  of  Stranding.] — The  ship  having  been 
stranded  the  assured  recovered  an  average  loss  of 
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80  per  cent,  being  the  whole  loss.  The  words, 
"  if  the  ship  be  stranded,"  are  a  condition  upon 
the  happening  of  which  the  assured  is  let  in  to 
prove  his  entire  loss.  Cantilloti  v.  London 
Assurance  Co.,  cited,  3  Burr.  1553. 

Fraudulent  Stranding.] — Insurance  on  fish 
with  the  usual  memorandum.  The  ship  having 
been  fraudulently  run  ashore  by  her  crew  : — 
Held,  that  the  underwriters  were  not  liable. 
Browning  v.  Mmdie,  cited,  7  Term  Rep.  216  ;  4 
Term  Eep.  783. 

Per  Lord  Kenyon,  C.J.  :  If  the  stranding  was 
not  fraudulent  the  underwriters  were  liable  for 
all  damage  to  the  fish  whether  caused  by  strand- 
ing or  not.     lb. 

b.  "What  is. 

Definition.] — Stranding  is  where  a  ship,  by  an 
accident  and  out  of  the  ordinary  course  of  her 
voj'age,  gets  upon  the  strand,  and  receives  injury 
in  consequence.  Bi.slmj)  v.  Pentland,  7  B.  &  C. 
219  :  1  yi.  k.  Ey.  49  ;  (J  L.  J.  (O.S.)  K.  B.  0  ;  31 
I!.  E.  177. 

Act  of  Mob.] — Where,  after  a  seizure,  the 
vessel  stranded,  and  j)art  of  the  cargo  (consisting 
of  corn)  was  taken  by  the  mob  at  their  own 
price,  the  loss  could  not  be  recovered  as  for 
general  average  ;  but,  for  such  part  as  in  con- 
sequence of  the  stranding  was  damaged  and 
thrown  overboard,  the  insured  might  recover  on 
n  count  stating  the  loss  to  be  by  stranding. 
Xexhltt  V.  Luahington,  4  Term  Rep.  783  ;  2  R.  R. 
.519. 

Confiscation.] — AVhere  a  vessel  was  stranded 
and  afterwards  confiscated  for  breach  of  an 
embargo  : — Held,  that  as  the  vessel  was  warranted 
free  from  confiscation,  the  insured  could  not 
recover.  Litie  v.  Jtinsm,  10  P]ast,(!48  ;  11  R.  R. 
.513. 

Time  of.] — Hides  were  shipjied  on  board  a 
vessel  at  Valpai'aiso  for  Bordeaux.  The  ship 
sailed  from  Valparaiso  on  the  13tli  May,  and 
on  tlie  7tli  July  put  into  Rio  de  Janeiro,  in  con- 
sequence of  damage  by  stress  of  weather.  It 
being  found  that  the  hides  were  so  much  damaged 
that  it  would  be  impossible  to  carry  them  iji 
specie  to  the  termination  of  the  voyage,  they 
being  in  such  a  state  that  they  must  either  have 
been  annihilated  by  jiut  refaction,  or  thrown  over- 
board, they  were  sdlil  at  Rio  de  Janeiro  for  one- 
fourth  of  their  value.  On  tlie  23rd  July,  the 
ship  set  sail  from  Rio  on  her  voyage  to  Bordeaux, 
and  vva.s  stranded  on  the  29th  of  September  at 
the  entrance  of  tlic  (laroimc.  In  an  action  on 
the  policy,  containing  a  memorandum  declaiiiig 
'■cocoa  and  liides  free  of  ])articular  average; 
uidcss  the  ship  was  stranded  "  : — Held,  tliat  this 
was  not  a  stranding  of  the  sliip  within  the 
meaning  of  the  memoraTidum.  Ilmu-  v.  Salvador, 
1  Bing  (X.C.)  52(;;  1  Scott,  491  ;  4  L.  J.,  C.  I', 
15(;  ;  overruled,  Init  not  on  tliis  point,  4  Scott, 
1  :  3  I'.imr.  (N.c.)  2t;6  ;  2  Hodges,  209  ;  7  L.  J.. 
Ex.  32.S— Kx.  Ch. 

Salvage.] — A  cargo  of  salt,  of  the  vahic  with 
prepaiil  freight  of  about  1,900/.,  was  insured 
from  Liverpool  to  Calcutta,  the  policy  contain- 
ing tlie  memorandum  warranting  ''corn,  fish, 
salt,  iV;(;.,  free  from  avei'agc  unless  general  or  tlie 
ship  be  stranded."  Having  encountered  bad 
weather,  lost  both  her  ancliors,  and  had  her 
masts  cut  away,  the  shij)  was  taken  in  tow  by 
salvors  and  jilaced  fin  a  bank  out  of  tlie  ordinary 


course  of  the  voyage,  where  she  lay  on  her  port 
side  for  several  tides,  and  sustained  considerable 
further  injury.  The  salt  was  landed  in  a  damaged 
state,  and  the  ship  rejjaired,  though  at  an  expense 
which  exceeded  her  value  when  repaired.  About 
one-tifth  of  the  salt  might  have  been  made  sale- 
able, but  would  have  realised  no  jirofit.  Suits 
were  instituted  by  the  salvors  in  the  admiralty 
court,  and  the  salt  sold  under  a  decree,  the 
entire  jjroceeds  being  absorbed  by  the  costs  : — 
Held,  that  there  was  a  partial  loss  of  the  salt, 
but  not  a  total  loss,  the  seizure  and  sale  under 
the  decree  of  the  admiralty  court  not  being  a 
natural  or  necessary  consequence  of  a  peril 
insured  against  ;  and  that  there  was  a  stranding 
within  the  meaning  of  the  memorandum.  De 
Mattos  V.  Sannders,  L.  R.  7  C.  P.  570  ;  27  L.  T. 
120 ;  20  W.  R.  801  ;  1  Asp.  M.  C.  377. 

Negligence  of  Crew.] — Underwriters  are  liable 
for  a  stranding  occasioned  remotely  by  the  negli- 
gence of  the  crew.     lii.shop  v.  Pcntland,  supra. 

A  vessel,  moored  in  the  usual  way  in  a  tidal 
harbour,  was  obliged  also  to  be  lashed  to  the  side 
by  a  rope,  which  broke,  and  the  vessel  fell  over 
on  her  side  : — Held,  to  be  a  stranding,  and  that 
the  underwriters  were  answerable,  though  it  was 
remotelj'  caused  by  the  negligence  of  the  crew. 
Ih. 

Where  no  Pilot.] — A  ship  insured  at  and  from 
London  to  Sierra  Leone,  arrived  off  the  river 
Sierra  Leone,  where  there  was  a  regular  estab- 
lishment of  pilots,  about  three  o'clock  in  the 
evening.  The  captain  hoisted  a  signal  for  a 
pilot,  but  no  pilot  came  on  board  ;  about  ten 
o'clock  at  night  he  attempteil  to  enter  the  river 
without  one,  and  in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  judge  left  it  to  the 
jury  whether  the  captain,  in  entering  without  a 
pilot,  did  what  a  lu'udent  man  ought  to  have 
done  under  the  circumstances.  The  jury  was  of 
that  ojiinion,  and  found  for  the  jilaintiff.  On 
motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence  : — Held,  that  the 
underwriters  were  liable,  and  would  have  been 
so  although  the  captain  had  Ijcen  wrong  in 
attempting  to  enter  the  port  without  a  pilot,  he 
being  a  person  of  competent  skill,  having  used 
reasonable  diligence  to  obtain  a  pilot,  and  having 
exercised  his  discretion  bona  fide  under  tlie  cir- 
cumstances. PliiUipK  V.  Jleadlnm,  2  15.  <k  Ad. 
380  ;  9  L.  J.  (O.s.)  K.  B.  238. 

Order  of  Pilot — Mooring.]  —  A  ship  being 
under  conduct  of  a  ]jil(il  in  her  coiii'se  up  the 
river  to  Liverpool,  was,  against  the  advice  of  the 
master,  fastened  at  the  pier  of  the  dock  basin  by 
a  rope  to  the  shore,  and  left  there,  and  she  took 
the  ground,  and  when  the  tide  left  her  fell  over 
on  her  side  and  bilged  ;  in  conseciuenceof  which, 
when  the  tide  rose,  she  filled  with  water,  and 
the  goods  wcr(!  wetted  and  damaged  : — Held, 
that  this  was  a  stranding  to  entitle  the  assurerl 
to  recover  for  an  average  loss  upon  the  goods. 
Carrufliprn  v.  Si/dehotha/ii,  4  M.  k,  S.  77  ;  H! 
R.  R.  392. 

Canal.] — During  the  course  of  a  voyage  on  an 
inland  canal,  it  Ijecame  necessary,  in  order  to 
repair  the  canal,  to  draw  off  the  water,  and  tlie 
ship,  in  consequence,  having  been  placed  in  the 
most  secure  situation  that  coiUd  lie  found,  when 
tlie  water  was  drawn  off,  took  the  ground  l>y 
accident  on  some  jiiles  which  were  not  pre- 
viously known  to  be  there  : — Held,  that  this  was 
a  stranding,  the  accident  not  having  happened  in 
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the  ordinarv  course  of  the  voyage.     Bayner  v. 
Godmond.  5  B.  &  Aid.  22.3 ;  2i  K.  R.  335. 

Harbour — Condition  of.] — A  policy  of  marine 
insurance  on  cargo  contained  the  usual  warranty 
against  average  unless  the  ship  were  stranded. 
The  place  of  discharge  was  in  a  tidal  harbour, 
where  vessels  of  the  size  of  the  ship  in  question 
can  only  get  to  the  quay  to  unloail  during  high 
spring  tides.  A  ship  arriving  in  the  port  is 
brought  towards  the  quay  as  soon  as  in  the  pilot's 
judgment  there  will  be  water  enough  to  float  her 
there,  and,  if  in  the  course  of  getting  her  to  the 
quay  the  depth  of  water  proves  insufficient,  she 
takes  the  ground  to  wait  until  the  next  tide 
admits  of  her  being  floated  further.  The  ship  in 
question  was  in  the  course  of  being  brought  to 
the  quay,  but  it  was  found  that  she  could  not 
get  within  twenty  feet  of  it,  and  consequently 
she  was  left  where  she  was  to  await  a  higher 
tide.  As  the  tide  receded  and  she  settled  down, 
instead  of  resting  on  an  even  keel  she  pitched  by 
the  head  into  a  hole,  and  remained  in  such  a 
position  as  to  cause  her  timbers  to  be  strained, 
by  reason  whereof  she  made  water  and  damage 
resulted  to  the  cargo.  It  afterwards  ajjpeared 
that  there  was  an  elevation  in  the  bottom  of  the 
harbour,  a  small  bank  having  been  formed 
parallel  with  the  quay,  and  a  hole  beside  it 
into  which  the  vessel  had  pitched.  This  state 
of  things  had  been  caused  by  the  paddles  of 
steamers  leaving  the  harbour  at  low  tide,  and 
its  existence  hacl  not  been  found  out  previously 
to  the  accident  : — Held,  that  the  taking  of  the 
ground  by  the  vessel  was  iinder  circumstances  of 
such  an  accidental  and  unforeseen  character  as 
not  to  be  in  the  ordinary  course  of  navigation 
and  to  amount  to  a  "stranding."  Letch  ford  v. 
Oldham,  49  L.  J.,  Q.  B.  458  ;  5  Q.  B.  D.  538  ; 
28  W.  R.  789— C.  A. 

Upon  the  ebbing  of  the  tide,  a  vessel  took  the 
ground  in  a  tidal  harbour,  in  the  place  where  it 
was  intended  that  she  should ;  but  in  so  doing, 
struck  against  some  hard  substance,  by  which 
two  holes  were  made  in  her  bottom,  and  the 
cargo  damaged : — Held,  not  a  stranding  for 
which  the  underwriters  were  liable  upon  an 
insurance  upon  corn  warranted  free  from  average, 
unless  general,  or  the  ship  to  be  stranded.  Kinqs- 
ford  V.  Marshal,  8  Bing.  458  ;  1  M.  &  Scott,  657  ; 
1  L.  J.,  C.  P.  135. 

A  ship  having  on  board  goods  which  were 
insured  on  a  voyage  from  London  to  Hull,  but 
"  warranted  free  from  average,  unless  general,  or 
the  ship  should  be  stranded,"  arrived  in  Hull 
harbour,  which  is  a  tidal  harbour,  and  proceeded 
to  discharge  her  cargo  at  a  quay  inside  of  it  ; 
this  could  be  done  at  high  water  only,  and  could 
not  be  comi)leted  in  one  tide.  At  the  first  low 
tide  the  vessel  grounded  on  the  mud  ;  on  a  sub- 
sequent ebb,  tire  rope  by  which  her  head  was 
moored  to  the  opposite  side  of  the  harbour, 
stretched,  and  the  wind  blowing  from  the  east  at 
the  same  time,  she  did  not  ground  on  the  mud, 
which  it  was  intended  she  should  do,  but  her 
forepart  got  on  a  bank  of  stones,  rubbish  and 
sand,  near  to  the  quay,  and  the  vessel  having 
strained,  some  damage  was  sustained  by  the 
cargo,  but  no  lasting  injury  by  the  vessel : — 
Hefd,  by  Lord  Tenterden,  C.J.,  Littledale  and 
Taunton,  JJ.,  Parke,  J.,  dissentiente.  that  this 
was  a  stranding  within  the  meaning  of  that  word 
in  the  policy.     Writs  v.  Ilopicoud,  3  B.  &  Ad.  20. 

Policy  on  goods,  with  a  warranty  against 
average,  unless  general,  or  the  ship  be  stranded. 


On  the  voyage  the  ship  was  driven  by  stress  of 
weather  into  a  harbour  at  the  mouth  of  which 
she  struck  upon  an  anchor,  and  was  in  danger 
of  sirdving ;  to  prevent  which  she  was  warped 
higher  up  in  the  harbour,  where  she  took  the 
ground,  and  remained  fast  half  an  hour  : — Held, 
that  the  ship  was  stranded.  Jiarnno  v.  Bell,  4 
L.  J.  (O.s.)  K.  B.  47  ;  7  D.  &  K.  244  ;  4  B.  &  C. 
736  ;  28  R.  R.  468. 

Driven  into,  by  Stress  of  Weather.] — If 

a  ship  takes  the  ground  at  the  ordinary  time,  in 
the  ordinary  place,  in  the  ordinary  manner,  and 
frtmi  the  ordinary  causes,  that  is,  so  in  all  respects 
as  it  must  have  been  contemplated  she  would  in 
the  course  of  an  ordinary  voyage,  such  a  taking 
the  ground  is  not  a  stranding  ;  but  if  she  takes 
the  ground  at  an  unusual  time,  or  in  an  unusual 
place,  or  in  an  unusual  manner,  or  from  acci- 
dental and  unusual  though  natural  causes,  she 
is  to  be  considered  as  stranded.  Corcoran  v. 
Gurney,  1  El.  &  Bl.  456  ;  22  L.  J.,  Q.  B.  113  ;  17 
Jur.  1152  ;  1  W.  R.  129. 

Where  a  ship  was  driven  by  stress  of  weather 
into  a  tidal  harbour,  where  by  reason  of  its 
being  low  water,  she  took  the  ground  : — Held, 
that  she  was  stranded.     lb. 

Moored  in.] — A  vessel  with  a  cargo  on 

board  took  the  ground  on  two  successive  days  in 
going  up  Cork  harbour,  under  the  direction  of  a 
pilot,  and  being  afterwards  moored  in  the  usual 
course,  was  thrown  on  her  broadside  by  the 
receding  of  the  tide,  and  received  a  considerable 
injurv  :^— Held,  that  this  was  not  a  stranding. 
liearnc  v.  Edmunds,  1  Br.  &;  B.  38S  ;  4  Moore,  15  ; 
21  R.  R.  660. 

Damage  resulting  from  a  ship's  taking  the 
ground  on  the  falling  of  the  tide,  in  a  tidal  har- 
bour, in  a  spot  where  she  is  properly  placed  for 
the  purpose  of  unloading,  is  not  a  stranding 
within  the  ordinarv  term  of  a  policy.  Magnus 
V.  Butter mer,  11  C.*B.  876  ;  21  L.  J.,  C.  P.  119  ; 
16  .lur.  480. 

On  Rock.]- — A  vessel  strikes  upon  a  rock  and 
remains  fixed  there  for  the  space  of  fifteen  or 
twenty  minutes,  in  consequence  of  which  she 
sustains  a  material  injury.  This  constitutes  a 
stranding.  Baker  v.  Town/.  1  Stark.  436  ;  18- 
R.  R.  803. 

But  the  striking  of  a  ship  on  a  rock,  where  she 
remained  a  minute  and  a  half,  and  was  laid  on 
her  beam  ends,  was  held  not  to  constitute  a 
stranding.  M^Bouqle  v.  Royal  Exchange  Assur- 
ance Co.,  4  M.  &  S.  503  ;  4  Camp.  283 ;  16 
R.  R.  532. 

Where  there  is  a  warranty  in  a  policy  against 
average,  "  unless  general,  or  the  ship  be 
stranded  "  ;  if,  during  the  voyage,  the  ship  is. 
forced  ashore  by  the  wind,  or  driven  on  a  baidc, 
and  remains  fast  for  any  time,  this  is  a  sufficient 
stranding  to  do  away  with  the  effect  of  the 
warranty,  although  the  ship  is  not  proved  to 
have  thereby  received  any  material  damage. 
Ilarman  v.  Vau.r,  3  Camp.  429  ;  14  R.  R.  773. 

A  ship  which  had  struck  upon  a  sunken  rock, 
and  received  damage,  was  run  on  shore  by  direc- 
tion of  the  pilot,  when  she  was  repaired,  and 
afterwartls  proceeded  to  her  ports  of  delivery  : — 
Held,  not  to  be  a  stranding.  Burnett  v.  Kensiny- 
ton,  7  Term  Rep.  20  ;  1  Esp.  416  ;  Peakc's  Add. 
Cas.  71  ;  4  R.  R.  424. 

Improper  Mooring.] — Where  a  ship,  being 
under  the  conduct  of  a  pilot,  in  her  course  ui> 
the  river  to  Liverpool,  was,  against  the  advice  of 
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the  master,  fastened  at  the  jiier  of  the  clock 
basin,  by  a  rope  to  the  shore,  and  left  there,  and 
she  took  to  the  ground,  and  when  the  tide  left 
her,  fell  over  on  her  side  and  bilged,  in  conse- 
quence of  which,  when  the  tide  rose  she  tilled 
with  water,  and  the  goods  were  wetted  and 
damaged  : — Held,  that  this  was  a  stranding,  to 
entitle  the  assured  to  recover  for  an  average 
loss  upon  the  eoods.  Curridhers  v.  Sydelutham, 
4  M.  &  S.  77  flB  R.  R.  392. 

The  assured  is  not  prevented  from  recovering 
against  the  underwriter  because  the  ship  was  in 
charge  of  a  compulsory  pilot.     Ih. 

Grounding  on  Piles.] — A  ship  grounding  on 
piles  in  the  Wisbeacli  river,  put  there  to  keep  up 
the  banks  and  sitting  on  them  until  they  were 
cut  away  : — Held,  to  be  stranded  within  the 
meaning  of  the  memorandum.  Dobxon  \.  Bolton, 
1  Rark.^Ins.  (8th  ed.)  239. 


4. 


Barratry. 
.  "What  is. 


Position  of  Owner.] — Barratiy  can  only  be 
committed  against  the  owner  of  the  ship,  and 
without  his  consent.  Xutt  v.  ISourdiev,  1  Term 
Rep.  323  ;  1  R.  R.  211. 

In  an  action  by  an  assured  against  the  under- 
writers for  a  loss  by  the  barratry  of  the  master, 
jiroof  that  the  person  who  was  described  in  the 
policy  as  master,  and  who  was  treated  with  and 
acteci  as  such,  carried  the  ship  out  of  her  course 
for  fraudulent  purposes  of  his  own,  prima  facie  is 
sufficient  to  entitle  the  assured  to  recover,  with- 
out shewing  negatively  that  he  was  not  the 
owner,  or  that  anv  other  person  was.  Roxs  v. 
lIiintPi\  4  Term  Rq..  33  ;  2  R.  R.  319. 

Barratry  is  any  frauckUent  or  criminal  conduct 
against  the  owners  of  ships  or  goods  by  the 
master  or  mariners  in  breach  of  the  trust  reposed 
in  them,  and  to  the  injury  of  the  owners ; 
although  it  may  not  rje  done  with  intent  to 
injure  tiiem,  or  to  benefit,  at  their  expense,  the 
master  or  mariners.  ]'tdlcJo  v.  Wheeler,  Cowp. 
143  ;   Lofft,  f;3I. 

Deviation.] — A  deviation  of  a  vessel  from  the 
voyage  irisureil,  through  the  ignorance  of  the  cap- 
tain, f)r  from  any  other  motive  not  fraudulent, 
though  it  avoids  the  jiolicy,  does  not  constitute 
an  act  of  barratry.  Plnjii  v.  Uoijiil  Ej-chdnqc 
Anxitranrr  Co.,  7  Term  Rep.  "(0.5  ;  4  R.  R.  508. 
lint  SIC  Hriiiniiiifi  v.  Kliiixl'ir,  supra,  col.  1093. 

Scuttling  Ship.] — Scuttling  a  ship  with  the 
knowledge  of  the  sliipowner,  but  without  the 
knowledge  of  the  freighter,  is  barratry,  in  respect 
of  which  the  freighter  may  recover  against  the 
underwriters.     lonidrx  v.  Pender,  27  L.  T.  244. 

Kidnapping.] — The  Kidnapping  Act,  1H72  (3.") 
t^:  3t;  Viit.  r.  19),  having  prohibited  the  carrying 
of  I'oh'iiesiaii  tiative  latKnirers  in  slii|)S  witliout 
a  licenc",',  under  |ienalty  of  forfeiture  of  tlie  ship, 
a  master  wlio,  wifliryut  the  autliority  of  his 
owners,  but  with  a  knowledge  of  tlic  ])rohibition, 
ships  and  carries  native  ialiourers,  antl  so  l>rings 
about  tlic  seizure  and  condemnation  of  his  ship, 
comnuts  an  act  of  barratry  in  respect  of  which 
his  owners  may  recover  against  their  under- 
writers, .lltxfruliii/i  I/ixiirti /irr  Co.  v.  JtirhKon. 
33  L.  T.  2S(;  :  3  Asp.  M.  ('.  20— P.  (J. 

Absence  of  Master.] — Where  tlie  ca))tain,  in 
the  (Uie  course  f>f  his  voyage,  put  into  port  for 
the  i)urpose  of  repairing  damage  ;  and  whilst  the 


repairs  were  proceeding  was  absent,  and  con- 
tinued so  for  a  much  longer  time  than  was 
necessary  to  finish  such  repairs  ;  and  during  his 
absence  procured  forged  pajjers,  and  afterwards 
returned  to  the  vessel ;  and,  instead  of  proceed- 
ing ondhe  voyage,  carried  her  to  a  foreign  port ; 
and  the  jury  found  that  an  act  of  barratry  was 
committed  during  the  absence  of  the  captain, 
and  whilst  the  vessel  was  being  repaired  : — Held, 
that  they  were  warranted  in  so  doing.  Moscow 
V.  Corxo'/i,  8  Taunt.  684  ;  21      .  R.  507. 

Where  the  voyage  ijisui'ed  was  from  Jamaica 
to  New  Orleans,  which  lies  up  the  river  Missis- 
sippi, and  the  captain  jnoceeded  on  his  voyage 
as  far  as  the  mouth  of  that  river,  and  then 
dropped  anchor,  and  went  up  the  river  in  his 
boat  for  a  fraudulent  purpose  of  his  own  : — 
Held,  that  the  dropping  of  his  anchor  with  such 
fraudulent  intention  was  an  act  of  barratrj^,  and 
not  merelv  a  deviation.  lioxx  v.  Ilimfer,  4  Term 
Rep.  33  ;  2  R.  R.  319. 

Collusive  Capture — Barratry  of  Master.] — See 
Arre/nz/elii  v.  T/fiii/j/.w/i,  2  Camp.  620  ;  12  R.  R. 
758  ;  infra,  col.  1107. 

Cruising.] — If  the  captain,  contrary  to  the 
instructions  of  his  owner,  cruises  for  and  takes  a 
prize,  and  the  vessel  is  afterwards  lost  in  conse- 
quence of  it,  it  is  an  act  of  barratry,  upon  which 
the  insured  may  recover  against  the  imder- 
writers  ;  although  the  captain  libelled  the  prize 
as  well  for  the  benefit  of  his  owner  as  for  him- 
self. Mos6-  V.  jBi/roDi,  6  Term  Rep.  379  ;  3  R.  R.  208. 

Trading  with  Enemy.] — A  master  had  general 
instruct  it  Ills  to  make  the  best  purchases  with 
despatch  : — Held,  that  it  did  not  warrant  him  in 
going  into  an  enemy's  settlement  t(j  trade  (which 
was  permitted  by  the  enemy),  though  his  cargo 
could  be  more  speedily  and  cheaply  completed 
there  ;  but  such  act,  in  consequence  of  which 
the  shiji  was  seized  and  confiscated,  is  Ijarratrous. 
IJtirle  v.  Uowcroft,  8  East,  126  ;  9  R.  R.  385. 

Negligence.] — A  party  shipped  goods  on  board 
a  vessel,  the  '•  Black  Prince,"  under  a  bill  of 
lading,  which  contained  the  exceptions  of  liar- 
ratry  and  i)erils  of  the  sea.  The  "  Black  Prince." 
with  the  goods  on  board,  was  lost  in  a  collision 
with  another  vessel,  the  "  Araxes."  In  an  action 
on  the  bill  of  lading  for  the  loss  of  the  goods, 
there  was  evidence  at  the  trial  that  tiie  collision 
arose  from  the  "Black  Prince"  starboarding 
instead  of  porting  her  helm,  and  a  collision 
occasioned  by  non-observance  of  such  rules  is,  by 
the  Meichaid  Shipping  Act  of  1S54,  s.  299,  to  be 
deemed  to  liave  been  oecasioneil  by  tlie  wilful 
default  of  the  person  in  charge  of  the  offending 
shij)  : — Held,  that  the  contravention  of  the  rules 
of  the  Merchant  Sliipping  Act  by  tliose  in  charge 
of  the  -'Black  I'rince,"  in  starlioarding  instead 
of  porting  the  lielni,  did  not  amount  to  Ijarratry 
witiiin  the  exception  in  the  l)ill  of  lading.  Grill 
V.  (ifiirriil  Iron  Serena  Cidlier  Co.,  37  L.  J.,  C.  P. 
205  ;  L.  R.  3  C.  P.  J7(;  ;  18  L.  T.  485  ;  16  W.  R. 
796— Kx.  Cli. 

Must  be  a  Wrongful  Act.] — In  order  to  con- 
stitute barratry  tlie  master  must  be  proved  to 
liave  acted  against  his  Ixitter  judgment.  Mere 
want  of  judgment  in  seamanship  or  treatment 
of  the  vessel  is  not  barratry.  'Jhdd  v.  Ritchie, 
1  Stark.  240:  IK  R.  R.  7t;K. 

Not  mere  Error  of  Judgment.] — Where 

the  master  acts  only  for  the  benefit  of  his  owners 
it  is  not  barratiy,  though  it  may  be  a  deviation 
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or  a  breach  of  contract.  Sfdviinn  v.  Broion,  2  Str. 
1173.  And  see  S.  C'.,  cited  8  PList,  VMk  Sc-c 
9  R.  K.  3S'.i. 

Smuggling.] — In  a  time  policy  of  marine 
insurance  on  ship  the  ordinaiy  perils  insured 
against  (including  ''barratry  of  the  master") 
were  enumeratcil,  and  the  shij)  was  warranted 
'•  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attemjjt  thereat."  In  consequence 
of  the  barratrous  act  of  the  master  in  smuggling, 
the  ship  was  seized  by  Spanish  revenue  otiicers, 
and  proceedings  were  taken  to  procure  her  con- 
demnation and  confiscation.  In  an  action  on 
the  policy  to  recover  expenses  incurred  by  the 
owner  in  obtaining  her  release : — Held,  that 
the  loss  must  be  im])uted  to  "  capture  and 
seizure,"  and  not  to  the  barratrj^  of  the  master, 
and  that  the  underwriter  was  not  liable,  ('on/ 
V.  Burr,  52  L.  J.,  Q.  B.  657  :  8  Api).  Gas.  398': 
49  L.  T.  78  ;  31  W.  E.  894  ;  5  A.sp.  M.  C.  109— 
H.  L.  (E.) 

Where  the  ship  was  insured  whilst  engaged 
"in  any  lawful  trade,"  and  barratry  of  the 
master  was  a  risk  to  be  borne  by  the  insurer  ; 
the  underwriter  was  held  liable  for  the  loss  by 
the  master  smuggling  :  the  "  lawful  trade  "  men- 
tioned being  the  trade  of  the  owners  and  not  of 
the  master.  Hareloch  v.  Ilancill,  3  Term  Rep. 
277  ;  1  R.  R.  703. 

Illegal  Trade— Chartered  Ship.]— If  a  char- 
tered sliip  is  lost  through  the  captain  engaging 
in  illegal  trade  uniler  the  orders  of  the  charterer, 
this  is  not  a  loss  by  barratry  for  which  the  shi])- 
owner  can  recover  against  underwriters.  Hohh.s 
V.  Ilanncnii,  3  Camp.  93. 

Loss  by  Peril  of  Sea  caused  by  Barratry  of 

Master.] — See  lleijman  v.  Parish,  2  Cami).  148  ; 
11  R.  R.  688,  ante,  col.  1082. 

b.  Who  can  Commit, 

Master — Collusion  with  Owner.]— The  owner 

of  a  vessel,  fully  laden  by  the  freighters,  colluded 
with  the  captain  to  run  her  on  shore  : — Held, 
that  this  amounted  to  barratiy,  although  by  the 
terms  of  a  charterparty  entered  into  between 
such  owner  and  the  freighters  the  former  was 
entitled  to  put  goods  on  board  during  a  previous 
part  of  the  voyage.  Soares  v.  Thornton,  1  Moore, 
373  ;  18  R.  R.  615. 

The  master  of  a  vessel,  condemned  for  a  breach 
of  blockade,  swore  he  was  bound  for  another 
destination  :— Held,  that  this  did  not  so  disaffirm 
his  owner's  privity  and  consent  to  the  breach  of 
blockade,  so  as  to  enable  the  assured  to  recover 
as  for  a  loss  by  barratry.  Ecerth  v.  Hannam,  6 
Taunt.  375  ;  2  Marsh.  72. 

Part  Owner.]  — Barratry  may  be  com- 
mitted by  a  master  of  a  ship  who  is  part  owner. 
Jones  V.  Nicliolwn,  2  C.  L.  R.  1236  :  10  Ex.  28  ; 
23  L.  J.,  Ex.  330. 

The  master,  being  part  owner,  fraudulently 
sold  the  ship  and  cai-go  and  applied  the  proceeds 
to  his  own  use  :— Held,  that  this  was  a  loss 
insured  against  by  the  words  "barratry  of  the 
master,"  and,  per  Martin,  B.,  also  by  the  words 
"  all  other  perils,  losses  and  misfortunes."     Ih. 

By  master,  a  part  owner,  who  had  mortgaged 
his  share  to  his  co-owner.  See  Small  v.  United 
Kingdom  Marine  Mutual  In.mrance  Association, 
post,  col.  1136. 

With  Privity  of  Freighter.] — See  Bont- 

Hoioer  V.  Wiliiwr,  infra,  col.  1101. 


c.    Efifect  and  Proof  of. 


Warranty  free  from  Capture  and  Seizure.]— 

In  a  time  policy  of  marine  insurance  on  ship  the 
ordinary  perils  insured  against  (including  "  bar- 
ratry of  the  master")  were  enumerated,  and  the 
ship  was  warranted  "  free  from  captuie  and 
seizure,  and  the  consequences  of  any  attempts 
thereat."  In  consequence  of  the  baiTatrous  act 
of  the  master  in  smuggling,  the  ship  was  seized 
by  Spanish  revenue  officers,  and  proceedings 
were  taken  to  procure  her  condemnation  and 
confiscation.  In  an  action  on  the  policy  to 
recover  expenses  incurred  by  the  owner  in 
obtaining  her  release  : — Held,  that  the  lo-^s  must 
be  imputed  to  "  capture  and  seizure,"  and  not  to 
the  barratry  of  the  master,  and  that  the  under- 
writer was  not  liable.  Cory  v.  Bu7-r,  52  L.  J., 
Q.  B.  657  ;  8  A  pp.  Cas.  393  ;  49  L.  T.  78  ;  31 
W.  R.  894  ;  5  Asp.  M.  C.  109— H.  L.  (E.) 

Loss,  whether  caused  by.]— If,  through  the 
negligence  of  the  owner  of  a  ship  insured,  the 
mariners  barratrously  carry  smuggled  goods  on 
board,  whereby  the  ship  is  seized  as  forfeited,  the 
underwriters  are  not  liable  for  the  loss.  Pij>on 
V.  Cope,  1  Camp.  434  ;   10  R.  R.  720. 

If  a  ship  is  insured  by  the  terms  of  the  policy 
in  any  lawful  trade,  and  the  barratry  of  the 
master  is  mentioned  as  one  of  the  risks  to  be 
borne  by  the  insurer,  the  underwriters  will  be 
liable  for  a  loss  which  happens  by  the  barratry  of 
the  master  by  smuggling.  Ilacelock  v.  IDincill, 
3  Term  Rep.  277  ;  1  R.  R.  703. 

A  loss  b}^  barratry  is  well  alleged,  tliough  the 
proof  is  that  it  happened  by  the  act  of  an  enemy 
anil  Ijy  barratry  conjointly.  Toidniin  v.  Ander- 
son, 1  Taunt.  227. 

Where  a  ship  and  a  cargo  were  carried  barra- 
trously by  the  master  out  of  the  course  of  the 
voyage,  and  the  ship  and  a  part  of  the  cargo 
were  sold,  and  the  remainder  sent  home  by  a 
strange  ship  : — Held,  that  this  was  a  total  loss  of 
the  cargo  from  the  time  of  commiiting  the  act  of 
barratry  ;  and  that  the  underwriters  were  liable 
for  such  loss,  with  the  benefit  of  salvage  onlj^ 
Diawn  V.  Reid,  1  D.  &  R.  2U7  ;  5  B.  &  Aid.  597  ; 
24  R.  R.  481. 

The  insurer  of  a  ship  is  not  liable  for  the 
expenses  incurred  by  the  delay  of  the  vessel,  for 
the  purpose  of  recovering  her  cargo,  when 
detained  under  process  of  a  foreign  country,  if 
the  ship  itself  is  not  detained  by  the  process. 
And  the  circumstances  causing  the  detainer 
must  be  positively  shewn  to  have  originated  in 
the  fraud  of  the  master,  in  order  to  support  an 
averment  of  loss  by  his  barratry.  Bradford  v. 
I.evii,  Ry.  &  M.  331  ;  2  Car.  &  P.  137  ;  31  R.  R. 
657. 

A  vessel,  with  libei'ty  to  chase  and  capture 
prizes,  had  some  Spanish  prisoners  on  board  ;  by 
means  which  did  not  appear  they  broke  loose, 
rose  upon  and  imj)risoned  the  crew,  with  the 
exception  of  one  sailor,  who  was  heard  uj>on  the 
deck  in  conversation  with  them.  The  captain 
and  crew,  with  the  exception  of  the  sailor,  were 
put  on  shore,  and  the  Spaniards  ran  away  with 
the  ship.  Upon  a  loss  alleged  to  be  by  barratry 
of  the  mariners,  this  was  evidence  to  be  left  to 
the  jury  that  such  barratry  was  committed. 
JIuchs  V.  Thornton,  Holt,  30  ;  17  R.  R.  594. 

A  sentence  condemning  as  enemy's  property  a 
cargo  which  the  master  had  barratrously  carried 
into  an  enemy's  blockaded  port,  although  it  may 
be  conclusive  evidence  that  the  cargo  was  encmv's 
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property  at  the  time  of  capture  and  condemna- 
tion, does  not  disprove  the  allegation  that  the 
cargo  was  lost  bv  the  captain's  barratrously 
carrying  the  cargo  to  places  unknown,  whereby 
the  goods  became  liable  to  be,  and  were  con- 
fiscated. Giildschmidt  v.  Whit  more.  3  Taunt. 
508.     See  Ercrth  v.  J/n/i/i/ini.ni^te.  col.  1099. 

Barratry  with  Privity  of  Freighter.] — Insur- 
ance by  shipowner  ;  barratry  committed  with 
jjrivity  of  freighter  ;  the  underwriter  is  not  dis- 
charged uidess  he  can  shew  that  the  shipowner 
was  privy  to  the  barratry.  Bonttiowcr  v.  Wil- 
iiu-r,  cited  2  Selw.  X.  P.  (llth  ed.)',  9t;9. 

5.  Jettisox. 

To  Save  Capture.] — Where  the  captain  of  a 
ship,  in  order  to  prevent  a  quantity  of  dollars 
from  falling  into  the  hands  of  an  enemy,  by 
whom  he  was  aVjout  to  be  attacked,  threw  them 
into  the  sea,  and  was  immediately  afterwards 
captured  : — Held,  first,  that  this  was  a  loss  by 
jettison,  that  term  in  a  policy  meaning  any 
throwing  overboard  of  the  cargo  for  a  justifiable 
cause  ;  secondly,  if  not  that  it  was  a  loss  by 
enemies  ;  and,  thirdly,  if  it  was  not  a  loss  by 
jettison,  that  it  was  ejusdem  generis  in  the 
strictest  sense,  and  came  within  the  meaning  of 
the  words  in  the  policy,  "all  other  losses  and 
misfortunes."  Butler  v.  Wihhiuin,  3  B.  i:  Aid. 
398  ;  22  K.  R.  43.-). 

Negligence — Ballast.] — To  a  declaration  on  a 
time  policy  i'(ir  six  months,  stating  a  loss  by  perils 
of  the  sea.  the  defendant  pleaded  that  though 
the  vessel  was  lost  by  perils  of  the  sea,  yet,  that 
such  loss  was  occasioned  wholly  by  the  wrongful, 
negligent  and  improper  conduct  (the  same  not 
being  barratrous)  of  the  master  and  mariners  of 
the  ship,  by  wilfully,  wrongfully,  negligently  and 
improperly,  but  not  barratrously,  throwing  over- 
board so  much  of  tlie  ballast,  that  the  vessel 
became  unseaworthy,  and  was  lost  by  perils  of 
the  sea,  which,  otherwise,  she  would  have  encoun- 
tered and  overcome  : — Held,  that  the  plea  was 
l>ad,  and  that  the  underwriter  was  liable  for  the 
consequence  of  the  wilful,  but  not  barratrous  act 
of  the  master  and  crew  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voyage,  by 
throwing  overboard  a  part  of  the  ballast.  Dixuii 
v.  Sadler,  :>  M.  ic  W.  4or,  ;  9  L.  J.,  Ex.  48. 
Afiirmed,  nom.  Sadler  v.  Bixon,  8  M.  iS;  W.  895  ; 
11  L.  J.,  E.x.  43.-,— Ex.  Ch. 

Deck  Cargo  Loose.] — A  ship  on  a  voyage  from 
Queliec  to  huiidon,  laden  with  timber,  was  over- 
taken in  a  gale,  and  in  order  to  enable  the  pumps 
to  work — the  working  of  ttiem  was  impeded  by 
tlie  deck  cargo  getting  adrift — the  master  threw 
sucli  cargo  overljoard  : — Hrld,  that  such  jettison 
was  made  to  avert  a  danger  cfiminon  to  all  tlie 
inti-rests  concerned,  ship,  freight  and  cargo  ;  and 
that  the  timber  so  jettisoned,  not  being  at  the 
time  wreck  within  the  received  meaning  of  that 
word,  and  the  sacrifice  of  it  being  voluntary, 
the  loss  accruing  on  the  same  must  be  held  to  l)e 
general  average,  and  that  all  interests  must  con- 
tribute tf)  make  it  good.  Jiduixnn  v.  (.'/it/ pin  an, 
19  C.  P..  (N.S.)  r,(;3  ;  3.->  L.  J.,  C.  P.  23  ;  l.->  L.  T. 
70;   14  W.  P.  204. 

Goods  stowed  on  Deck,] — Loss  of,  does  not 
give  occasion  for  general  average  contribution. 
Jh^n  v.  Thicaite,  T  Park.  Ins.  (8th  cd.)  23  ; 
Buekhoime  v.  Jliple;/,  Ih.  p.  24,  .*('  uUu 
X.  Losses,  post,  col.  124(!. 


6.  Fire. 

General  Average  Losses.] — See  Cases  sub  tit. 
X.  Losses,  infra,  col.  1240. 

How  Occasioned.] — In  an  action  on  a  policy 
on  ship,  by  which  the  underwriters  insured 
against  fire  and  barratry  of  the  master  and 
mariners,  they  are  liable  for  a  loss  by  fire  occa- 
sioned by  the  negligence  of  the  master  and 
mariners.  Bush  v.  Eoyal  Exchange  Assurance 
Co.,  2  B.  &  Aid.  73  ;  20  R.  R.  350.  And  see 
Bishop  v.  Peiitland,  7  B.  &  C.  214  ;  1  M.  &  Ry. 
49  :  6  L.  J.  (O.S.)  K.  B.  (i ;  31  R.  R.  177. 

If  a  captain  of  a  ship  insured  burns  her,  to 
prevent  her  falling  into  the  hands  of  the  enemy, 
this  is  a  loss  by  fire  within  the  meaning  of  the 
policy.     Gordon  \.  Bhiiiiii7ififon.  1  Camp.  123. 

If  a  fire  arises  onboard  a  ship  from  the  damaged 
quality  of  goods  on  board,  which  are  insured,  the 
underwriters  are  not  liable  ;  but  if  the  loss  is  not 
occasioned  by  the  damaged  state  of  the  goods  on 
board,  the  policy  is  not  vitiated  bj-  the  fact  not 
having  been  disclosed  to  the  underwriters  that 
the  goods  were  damaged,  though  they  might 
have  a  tendency  to  increase  the  risk.  Boyd  v. 
Dubois,  3  Camp.  133.  And  see  Bufe  v.  Turner, 
2  Marsh.  46  ;  6  Taunt.  338  ;  16  R.  R.  626. 

In  Warehouse.] — At  Canton,  an  East  India 
ship  stayed  to  clean  and  refit,  for  which  purpose 
all  the  sails  and  furniture  were  taken  out  of  the 
ship  and  put  into  a  warehouse,  built  for  them  on 
a  sand-bank  in  the  river  there,  where  they  were 
accidentally  burnt  ;  this  is  a  loss  within  the 
words  and  meaning  of  a  policy  of  the  ship,  on  its 
body,  tackle,  apparel  and  other  furniture,  against 
perils  of  the  sea  and  fire  (expressly),  to  any  ports 
and  places  beyond  the  Cape  of  Good  Hope,  and 
back  again  to  London.  Pellij  v.  Iloi/al  Exchange 
Assurance  Co.,  1  Burr.  341. 

Communication  of  other  Policy  when  neces- 
sary.]— The  phiintitt's  clfecled  a  policy  of  insu- 
rance with  the  defendant  as  chairman  of  a  fire 
insurance  company  for  3,000/.,  "on  wool  in  bales 
or  fleeces  greasy  and  washed,  in  all  or  anj'  shed 
or  store,  on  station  or  in  transit  to  Sydney  by 
land  oidy,  or  in  any  shed  or  store,  or  any  wharf 
in  Sydney,  until  placed  on  ship."  The  policy 
contained  a  provision  as  follows  :  "  No  claim 
shall  be  recoverable  if  the  property  insured  be 
previously  or  subse(iuently  insured  elsewhere, 
unless  the  particulars  of  such  insurance  be  noti- 
fied to  the  com])any  in  writing."  The  phiintitt's 
subsequently  effected  an  insurance  with  a  marine 
insurance  company  to  cover  16,5II0/.  u])on  wool, 
the  risk  being  desciibcd  as  "at  and  from  the 
river  Hunter  to  Sydney  per  ships  and  steamers, 
and  thence  per  shiji  or  ships  to  London,  including 
the  risk  of  craft  from  the  time  that  the  wools  are 
first  waterborne  and  of  transhiinneiit  or  landing 
and  reshipment  at  Sydney."  The  fre(iuent  prac- 
tice at  the  iiort  of  Sytlney  is  that  wool  arriving 
there  for  shipment  is  not  delivered  direct  to  the 
ship  for  which  it  is  inteii<led,  but  is  conveyed  to 
the  stores  belonging  to  the  persons  who  are  acting 
as  the  stevedftres  of  the  ship,  ami  is  there  pressed 
for  the  purpose  of  reducing  its  bulk.  By  the 
practice  and  cause  of  business,  the  stevedores' 
receipt  is  regaidcd,  as  between  the  ship  and  the 
shippers,  as  eciuivalent  to  the  mate's  reccii)t,  and 
bills  of  lading  are  given  in  exchange  for  it. 
Certain  wool  behinging  to  the  plaintiffs  was 
forwarded    by  several  consignments  by  several 
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steamers  from  the  river  Hunter  to  Sydney. 
The  plaintiffs'  agent  at  Sydney  had  the  wool 
conveyed  on  its  arrival  to  his  own  stores,  for  the 
jiurpose  of  being  weighed,  and  entered  into  a 
contract  fm-  its  conveyance  to  London  on  board 
a  ship.  The  wool  was  then  convej^ed  from  his 
warehouses  to  the  stores  of  the  stevedores  of  the 
ship,  who  gave  the  usual  receipts  for  the  same. 
While  in  the  stevedores'  warehouses,  a  portion  of 
the  wool  was  destroyed  or  damaged  by  a  fire, 
and  the  plaintiffs  sought  to  recover  such  loss  upon 
the  policy  effected  with  the  defendant's  company. 
The  company  I'csisted  the  claim,  upon  the  ground 
that  the  policy  of  marine  insurance  above  men- 
tioned came  within  the  terms  of  the  provision  in 
the  lire  policy,  and  ought  to  have  been  communi- 
cated to  them  : — Held,  that  the  marine  policy 
did  not  cover  the  wool  in  the  stevedores'  ware- 
houses, and  was  not  such  an  insurance  as  the 
plaintiffs  were  bound  under  the  i)rovisions  in  the 
tire  policy  to  notify  to  the  defendant's  company, 
and  that  the  plaintiffs  were  therefore  entitled 
to  recover.  Aiistraliaji  Agricvltnral  Co.  v. 
Saunders,  44  L.  J.,  C.  P.  391  ;  L.  R.  10  C.P.  668  ; 
33  L.  T.  447  ;  3  Asp.  M.  C.  63— Ex.  Ch. 

Steamship.] — A  general  policy  covers  the  ri.sk 
of  tire  at  sea  in  a  steamboat,  as  in  any  other 
vessel.  PattiKun  v.  ■Mills,  1  Dow  &  Clark,  342  ; 
2  Bligh  (N.s.)  .519  ;  31  R.  R.  49. 

A  tire  insurance  company,  in  making  out  a 
policy  on  a  steamship,  referring  to  conditions 
indorsed,  so  far  as  applicable,  used  one  of  their 
printed  forms  of  conditions  applicable  to  houses, 
the  language  being,  "  if  more  than  twenty  pounds 
of  gunpowder  be  on  the  premises  at  the  time  of 
the  loss,  such  loss  will  not  be  made  good  "  : — 
Held,  that  the  word  premises  equally  applied  to  a 
ship,  the  word  being  in  legal  language  often  used 
to  denote  the  subject  or  thing  previously  expressed. 
Beacon  Life  Assurance  Co.  v.  Gihh.  ]  Moore,  P.  C. 
(N.s.)  73  :"  1  N.  R.  110  :  9  Jur.  (n.s.)  185  :  7  L.  T. 
574  ;   11  W.  R.  194. 

Held,  also,  that  parol  evidence  was  not  admis- 
sible to  i)rove  that  the  word  yjremises  was  not 
intended  to  include  the  steamer.     Ih. 

Held,  also,  that  one  of  the  conditions  having 
specified  a  limited  quantity  of  gunpowder  to  be 
carried  on  board,  it  was  quite  immaterial  whether 
the  fire  was  or  was  not  occasioned  by  more  than 
the  specified  qvxantity  of  gunpowder  being  on 
board.     lb. 

In  Dock.] — A  ship  was  insured  for  three 
months  against  fire,  and  was  described  in  the 
policy  "as  lying  in  the  Victoria  Docks,  with 
liberty  to  go  into  a  dry  dock,  and  light  her  boiler 
fires  once  or  twice  during  the  currency  of  the 
policy"  : — Held, that  the  ship  was  covered  while 
she  was  in  the  river  passing  from  the  Victoria 
Docks  to  a  dry  dock,  and  vice  versa,  but  not  while 
she  was  in  the  river  for  any  other  purpose. 
Pearson  v.  CommereAal  Union  Assurance  Co.,  45 
L.  J.,  C.  P.  761  ;  1  App.  Cas.  498  ;  35  L.  T.  445  ; 
24  W.  R.  951  ;  3  Asp.  M.  C.  275— H.  L.  (E.) 

A  policy  against  loss  by  fire  described  a  steam- 
boat as  "  now  lying  iir  Tait's  Dock,  Montreal, 
and  intended  to  navigate  the  St.  Lawrence  and 
lakes  from  Hamilton  to  Quebec  principally  as  a 
freight-boat,  and  to  be  laid  up  in  winter  in  a 
place  approved  by  the  insurers,  who  will  not  be 
liable  for  explosion  either  by  steam  or  gun- 
powder."' The  steamboat  never  left  Tait's  Dock, 
and  was  burnt  there  : — Held,  that  the  words  in 
the  policy  implied  no  agreement  to  navigate  the 


steamboat  as  described  in  the  policy,  and  that 
consequently  the  insurers  were  liable,  though 
the  steamboat  never  left  the  dock.  Grant,  v. 
^I'Jtna  Insurance  Co..  15  Moore,  P.  C.  516  :  8  Jur. 
(N.s.)  705  ;  6  L.  T.  735  ;  10  W.  R.  772. 

Ship  Stranded — Subsequent  Loss  by  Fire — 
Time  Policy.] — Thess.  "  Bawimiore  "  was  insured 
under  a  time  policy  valued  at  22,000?.  against 
loss  or  damage  by  fire  or  explosion  only.  She 
was  driven  ashore  by  perils  of  the  sea,  and 
whilst  stranded  totally  destroyed  by  fire.  The 
underwriters  denied  their  liability,  on  the  ground 
that,  at  the  time  the  fire  occurred,  the  ship  was 
already  a  constructive  total  loss  : — Held,  upon  a 
preliminary  point  of  law,  argued  on  the  assump- 
tion that  the  ship  was  still  capable  of  being 
floated  and  re})aired,  though  at  an  expense 
which  would  exceed  her  value  when  repaired, 
that  the  assured  were  entitled  to  judgment,  and 
that  the  valuation  in  the  policy  was  binding 
upon  the  underwriters.  Woodside  v.  Glohe 
Marine  Insurance  Co..  65  L.  J.,  Q.  B.  117  ;  [1896] 
1  Q.  B.  105;  73  L.  T.  626  ;  44  W.  R.  187  ;  8 
Asp.  M.  C.  118. 

7.  Capture  and  Seizure. 

a.  "What  amounts  to. 

Stress  of  Weather.] — If  a  ship  is  driven  by 
stress  of  weather  on  aii  enemy's  coast,  and  there 
captured,  it  is  a  loss  by  capture  and  not  by  the 
perils  of  the  sea.  Green  v.  Ehnslie,  Peake,  278  ; 
3  R.  R.  693. 

Eecapture.] — When  a  ship  was  insured  for  a 
voyage  or  a  cruise  of  three  months,  and  taken  by 
the  enemy  within  that  time,  but  before  she  was 
carried  infra  praesidia  hostis,  was  retaken  by  an 
Englishman,  and  was  at  the  time  of  action  a 
living  ship  : — Held,  to  be  a  total  loss  to  the 
insured.  Pond  v.  Kinrj.  1  Wils.  191.  See  Dean 
V.  Hornhy,  3  El.  &  BL  180  ;  2  C.  L.  R.  1519  :  23 
L.  J.,  Q.  B.  129  :  18  Jur.  623  ;  2  W.  R.  156, 
infra. 

Arrival  at  Port — Embargo.] — If  a  policy  is  on 
a  ship  bound  to  a  fcireign  port  until  she  is  twenty- 
four  hours  mooreil  in  safety  there,  and  previously 
to  such  ship's  arrival  at  her  destined  port,  an 
embargo  is  laid  on  all  English  vessels  in  that  port, 
and  she  on  entering  is  also  detained,  and  her 
crew  made  prisoners  of  war,  the  assured  is  entitled 
to  recover.  Minett  v.  Anderson,  Peake,  211  ;  3 
R.  R.  692. 

Release.] — Money  having  been  expended  in 
reclaiming  a  cargo  on  board  a  ship  captured, 
insured  by  the  owners,  upon  the  event  of  the 
shi{)'s  arrival  at  Marseilles  ;  the  ship  being  cap- 
tured, and  restored  upon  appeal,  relinquished  her 
voyage,  and  was  afterwards  lost  ;  pending  the 
appeal,  the  goods  were  ordered  to  be  sold,  and 
the  expenses  of  the  appeal  were  afterwards  de- 
frayed therewith  ;  yet  an  averment  of  a  loss  by 
capture  is  bad,  because  the  ship  might,  notwith- 
standing the  capture,  have  afterwards  arrived  at 
Marseilles.  Kulen  Kemp  v.  !'///«<',  1  Term  Rep. 
304  ;    1  R.  R.  205. 

If  a  ship  is  justly  seized  as  forfeited  for  smug- 
gling, and  afterwards  restored,  the  underwriters 
are  not  liable  for  any  damage  happening  to  the 
ship  by  the  perils  of  the  sea  in  the  interval 
between  the  seizure  and  the  restoration.  Pi])on 
V.  Coije,  1  Camp.  434  ;  10  R.  R.  720. 
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A  policy  was  effected  on  a  Prussian  ship  against 
such  risks  only  as  were  excluded  by  the  clause, 
"  warranted  free  from  capture,  seizure  and 
detention,  or  the  consequences  of  any  attempt 
thereof,"  with  a  stipulation  that  the  insurers 
should  pay  a  total  loss  thirty  days  after  the 
receipt  of  official  news  of  capture  or  embargo, 
without  waiting  for  condemnation.  The  ship  was 
detained  by  an  embargo  in  a  Danish  port,  after 
the  breaking  out  of  hostilities  between  that 
power  and  Germany  : — Held,  that  the  right  of 
the  assured  to  claim  for  a  total  loss  became  vested 
on  the  expiration  of  the  thirty  days,  notwith- 
standing that  the  vessel  had  never  been  actually 
taken  out  of  the  possession  of  the  captain,  and 
was  afterwards  (and  after  action)  restored,  and 
arrived  safely  in  Lontlon.  Foicler  v.  EiujUi^h 
and  Scottish  Marine  Iiisur<tncc  Co..  IS  C.  B.  (N.S.^ 
919  :  34  L.  J.,  C.  P.  253  ;  11  Jur.  (N.s.)  411  ;  12 
L.  T.  381  :  13  W.  R.  658. 

Held,  also,  that  the  entry  of  the  fact  of  the 
embargo  in  Lloyds'  Loss  Book,  however  the 
intelligence  might  have  been  received,  was  suffi- 
cient to  satisfy  the  term  "official  news"  in  the 
policy.     Ih. 

Hostilities — Perils  of  Sea.] — A  policy  was 
effected  on  0,500  bags  of  coffee,  warranted  "  free 
from  capture,  seizure  and  detention,  and  all  the 
consequences  thereof,  and  free  from  all  conse- 
<juences  of  hostilities,  riots  and  commotion." 
The  coffee  was  shipi)ed  on  board  a  vessel  bound 
for  New  York.  At  the  time  of  ship  sailing  a 
war  had  broken  out  between  the  Northern  and 
Southern  States  of  America  ;  and,  as  an  act  of 
hostility,  a  light,  which  had  usually  indicated  the 
jiosition  of  Cape  Hatteras,  was  extinguished. 
The  war,  and  the  extinction  of  tlie  light,  were 
unknown  to  the  captain,  and  from  ignorance  of 
the  latter,  he  fell  out  of  his  reckoning,  and  ran 
ashore.  Certain  persons  on  the  coast  had 
recovered  120  bags  of  the  coffee,  when  they  were 
interrupted  by  soldiers,  who  appiopriated  the  120 
bags,  and  prevented  others  being  saved.  Tlie 
captain  and  crew  were  taken  prisoners.  But  for 
this  interference,  1,000  more  bags  might  have 
been  saved  before  the  breaking  ui)of  the  ship  : — 
Held,  that  the  loss  of  the  ship  was  by  perils  of 
the  sea,  and  not  "  by  the  conse(|uences  of  hos- 
tilities," within  tlie  meaning  of  the  policy  :  that 
as  the  1,120  bags  were  lost  by  reason  of  the  inter- 
ference of  tlie  soldiers,  that  loss  was  covered  b}' 
the  exception,  and  the  insurers  were  not  liable; 
but  that  for  the  remainder  the  insurers  were 
liable,  as  for  a  loss  Ijy  tlie  perils  of  the  sea. 
Jtmidrx  v.  fiiirerxiil  Marine  InHuranvc  Co.,  14 
C.  B.  (N.s.)  25!>  ;  32  L.  .1..  C.  P.  170;  10  Jur. 
(N.S.)  IH  :   X  r>.  'I'.  7(1.-,  ;    1  1   W.  11.  ,S5S. 

Capture  by  Pirates. j — A  ship,  being  insured 
under  a  time  imlicy,  was  captui-ed  by  pirates. 
Slie  was  afterwards  recaptured  by  an  English  ship 
of  war,  but  kept  by  them  as  a  prize,  whereupon 
tlie  owners  gave  notice  of  abaiKkmment.  The 
ship  was  afterwards  sent  to  England  under  the 
care  of  a  prize  master,  witii  orders  to  obtain  an 
adjudication  in  the  court  of  admiralty,  but, 
meeting  witli  Ijad  weatlier,  jiut  into  F.,  and  was 
sold  by  the  |)rize  master.  Afterwards  the  owners 
brought  an  action  against  the  underwriters  as  for 
a  total  loss  : — Held,  that  they  were  entitled  to 
recover  as  for  a  total  loss,  for  capture  by  pirates 
was  a  total  loss  in  the  first  instance,  and  such 
total  loss  could  not  be  reduced  to  a  partial  loss 
unless  either  the  ship  was  restored  to  the  posses- 


sion of  the  owners  before  action  brought,  or  they 
had  the  power  of  resuming  possession  of  her 
before  action  brought,  it  being  immaterial  whether 
they  had  the  right  to  immediate  possession,  and 
whether  the  recaj)tors  had  any  right  to  detain. 
Bean  v.  Hornhi/,  3  El.  &  Bl.  180  :  2  C.  L.  R. 
loiy  ;  23  L.  J.,  Q.  B.  129  ;  18  Jur.  623  :  2  W.  R. 
156, 

Intention  to  Keep  the  Ship.]  —  In  an 

action  on  a  policy  of  insurance  upon  a  ship,  in 
which  the  subject-matter  was  warranted  '•  free 
from  cajjture  and  seizure,  and  the  consequences 
of  any  attempt  thereat,"  it  was  proved  that  during 
the  continuance  of  the  risk  some  natives  took 
forcible  possession  of  the  ship  in  the  Brass  river, 
plundered  the  cargo,  and  tlamaged  her  so  that 
she  became  a  constructive  total  loss,  and  that 
their  intention  in  .so  taking  possession  was  only 
to  plunder  the  cargo,  and  not  to  keep  the  ship  : 
— Held,  that  the  acts  of  the  natives  constituted  a 
"  seizure  "  within  the  meaning  of  the  warranty, 
and  therefore  that  the  underwriters  were  not 
liable.  John.ston  v.  iroqq,  52  L.  J.,  Q.  B.  343  ;  10 
Q.  B.  D.  432  ;  48  L.  T.  435  ;  31  W.  R.  768  ;  5  Asp. 
M.  C.  51. 

Illegal  Acts  by  Belligerent.]— By  a  policy  on 
goods  on  board  thesliip  "  B.."  they  were  warranted 
••  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attemjit  thereof."  The  perils 
insured  against  were  enumerated  as  usual,  viz. 
"  of  the  seas,  men-of-war.  fire,  enemies,  pirates, 
lovers,  thieves,  jettisons,  letters  of  marque  and 
counter-marque,  reprisals,  takings  at  sea,  arrests, 
r&straints,  and  detainments  of  all  kinds,  and  of 
all  other  perils,  losses  and  misfortunes  "  : — Held, 
that  the  exceptions  introduced  by  the  warranty 
were  not  confined  to  legal  cai)ture  and  seizure, 
but  that  an  illegal  capture  or  seizure  was  within 
both  the  exceptions  and  the  perils  enumerated 
as  insured  against.  Potvcll  v.  Hyde,  5  El.  &  Bl. 
607  :  25  L.  J.,  Q.  B.  65  ;  2  Jur.  (nIs.)  87  ;  4  W.  R. 
51. 

A  British  shiji,  in  her  i)assage  down  the  Danube, 
passed  within  shot  of  a  Russian  fort,  there  being 
then  war  between  Turkey  and  Russia,  but  not 
war  between  Great  Britain  and  Russia.  The 
Russian  fort  fired  into  her  and  sunk  her.  alleging 
that  the  vessel  was  mistaken  for  a  Turk,  but 
jiermitted  her  crew,  after  some  detention,  to 
depart.  It  appearing  to  the  court,  on  the  whole 
of  the  facts,  that  the  object  of  the  Russians  was 
to  detain  the  ship: — Held,  that  but  lor  the 
warranty,  the  insurers  would  have  been  liable  ; 
but  that  the  warranty  protected  them.     J  I). 

The  owners  of  a  vessel  who,  by  performing  the 
legal  stipulations  of  a  cliarterparty,  provoke  con- 
fiscation l)y  the  illegal  and  piratical  act  of  a 
foreign  state,  do  not  thereby  avoid  their  assur- 
ance. iSeivell  v.  Jloifnl  K.vchiiniie  Axxiiranrc  Co., 
4  Taunt.  856. 

By  Emigrants  on  Board.] — Action   ujion 

a  jxiliey  on  ].rovisiiin^  anil  freight,  on  a  voyage 
from  AJacaoto  ilavannali  with  Chinese  emigrants 
on  board,  which  contained  the  words,  '•  warranted 
free  from  ca])ture  and  seizure,  and  the  con.se- 
quences  of  any  attempt  thereat."  While  the 
shij)  was  i)roceeding  on  her  voyage,  the  Ciiinese 
emigrants  piratically  carried  away  the  ship,  and 
the  ]irovisions  and  stores  on  board  of  her, 
whereby  a  total  loss  accrued  to  the  insured  : — 
Held,  that  this  was  a  loss  by  seizure  witinn  the 
exception  intrudueed  by  the  warranty,  and  there- 
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fore  the  underwriter  was  not  liable.  KlriHirort 
V.  Shrpard,  1  EI.  &  El.  447  ;  28  L.  J.,  Q.  15.  147  ; 
5  Jur.  (N.s.)  SiV^■,  7  W.  R. -227. 

Barratry — Proximate  Cause.]  —  In  a  time 
policy  of  luariiu'  insurance  on  sliip  the  ordinary 
perils  insured  ai,Minst  (including  "barratry  of 
the  master")  were  enumerated,  and  the  ship 
was  warranted  "  free  from  capture  and  seizure 
and  the  consequences  of  any  attempts  thereat." 
In  consequence  of  the  barratrous  act  of  the 
master  in  smuggling,  the  ship  was  seized  by 
Spanish  revenue  officers,  and  proceedings  were 
taken  to  procure  her  condemnation  and  confisca- 
tion. In  an  action  on  the  policy  to  recover 
expenses  incurred  by  the  owner  in  obtaining  her 
release  :— Held,  that  the  loss  must  be  imputed 
to  "  capture  and  seizure,"  and  not  to  the  barratry 
of  the  master,  and  that  the  underwriter  was  not 
liable.  Con/  v.  Ihin:  .52  L.  J.,  Q.  B.  r..)7  ;  8 
App.  Cas.  893 ;  49  L.  T.  78  ;  31  W.  R.  894  ;  5 
Asp.  M.  C.  109— H.  L.  (E.) 

Collusive  Capture— Barratry  of  Master.]— A 

count  on  a  policy  of  insurance,  laying  the  loss  to 
be  by  cai)ture,  is  sustaineil  by  evidence  that  the 
ship  was  captured  by  a  privateer,  although  there 
was  collusion  between  the  master  of  the  ship  and 
the  commander  of  the  privateer  :  and  although 
the  plaintiff  might  have  recovered  under  a  count 
laying  the  loss  by  barratry  of  the  master. 
Arcangelo  v.  Tho)/ij)s07i,  2  Camp.  620  ;  12  R.  R. 
758. 

Mutiny  of  Passengers.]  —  Advances  for  the 
transport  of  Chinese  passengers  payable  on  their 
arrival  were  insured.  The  Chinese  mutinied, 
seized  the  ship  and  refused  to  go  to  their  destina- 
tion. The  policy  covered  the  piratical  seizure  of 
the  ship  : — Held,  that  the  mutiny  was  the  cause 
of  the  loss,  and  insurers  held  liable.  Xtiylor  v. 
Palmer,  10  Ex.  882  ;  23  L.  J.,  Ex.  323— Ex.  Ch. 

Wrongful  Seizure— Consequent  Loss  by  Perils 

of  Sea.]  —  A  merchant  ship  was  by  mistake 
seized  and  taken  in  tow  by  a  I'ritish  man-of-war. 
yhe  was  thereby  exposed  to  bad  weather,  by 
■which  goods  oti  board  were  injured.  Semble, 
this  was  a  loss  by  capture  and  detention,  as  well 
as  by  perils  of  the  sea.  Ilarjcdovii  v.  Wliitmni-e, 
1  Stark.  157. 
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Risk  of  British  Capture.] — A  policy  on  a  foreign 
ship  made  during  war,  must  be  understood  as 
containing  an  exception  of  all  captures  made  by 
British  ships.  Kdlner  v.  Le  Mfisuricr,  4  East, 
396  ;  1  Smith,  72  ;  7  R.  R.  581. 

An  insurance  effected  in  Great  Britain  on  a 
French  shi])  before  hostilities  commenced  between 
England  and  France,  does  not  cover  a  loss  by 
British  capture.  Furtado  v.  liot/cr.s,  3  Bos.  c^  P. 
191  ;  6  R.  R.  752. 

Insurance  by  a  subject  of  this  country  upon 
foreign  property  does  not  cover  a  loss  by  capture, 
in  a  war  afterwards  taking  place  between  this 
country  and  that  of  the  assured.  Proof  in  bank- 
ruptcy, therefore,  under  such  a  policy  expunged. 
7vv,  E.V  parte,  18  Yes.  64. 

Slaves  thrown  overboard — Want  of  Water.]— 
The  captain  being  out  of  his  reckoning,  and  the 
crew  in  distress  for  want  of  water,  some  of  the 
slaves  were  thrown  over  : — Held,  not  to  be  a  loss 
by  perils  of  the  sea.  Greyn.m  v.  (i'dhcrt.  1  Bark. 
Ins.  fSth  cd.)  138. 


By  Queen's  Ship — Total  Loss.] — Merchants  in 

London,   as  agents  fur   K.,   a  Brazihan    subject 
residing  at  Loanda,  chartered  a  British  ship   to 
carry  goods  on  his  behalf  from  London  to  Ambriz 
or  Loanda,  on  the  coast  of  Africa,  and  to  reload 
there  a  homeward  cargo  of  African  {)roduce  for 
London.    They  afterwards,  on  F.'s  behalf,  insured 
the  outward   cargo    at    and   from    London    to 
Ambriz  or  Loanda.      The  perils  insured  against 
were  "  takings  at  sea,  arrests,  restraints  and  detain- 
ments of  all  kings,  princes  and  people  of  what 
nature,  condition  or  quality  soever."       The  ship 
sailed  with  this  cargo,  consigned  toF.at  Loanda. 
While  on  the  voyage  out  she  was  seized,  near 
Ambriz,  by  a  queen's  ship,  under  5  Geo.  4,  c.  113, 
s.  4,  for  being  illegally  engaged  in  the  slave  trade, 
and   was  sent   to  St.   Helena   for  adjudication. 
Proceedings  were  instituted  in  the  vice-admiralty 
court  at  St.  Helena,  which  court,  on  20th  Novem- 
ber, 1854,  condemned  the  ship  to  be  forfeited, 
and   condemned  the   shii)pers   of   the   cargo  in 
penalties  amounting  to  double  the  value  of  the 
goods  and  in  costs,  and  ordered  the  goods  to  be 
held  in  deposit  till  payment  of  the  penalties  and 
costs.     The  shii)  and  part  of  the  goods  were  sold 
under  order  of  the   court.     The  residue  of  the 
goods  was  detained  by  the  court.     As  soon  as  the 
proceedings  at  St.  Helena  were  known  in  Eng- 
land, notice  of  abandonment  was  given  to  the 
underwriters.      At  that  time  the  decree  of  the 
court  at  St.  Helena  was  not  known  in  England. 
An  ap[)eal  to  the  privy  council  against  this  decree 
was  lodged,  and  on  3rd  February,  1858,  the  privy 
council  reversed  the  decree  of  the  court  below, 
and  ordered  restitution  of  the  ship  to  her  owners, 
and  of  the  goods  unsold,  and  the  proceeds  of  the 
goods  sold,  to  F.      On  tiic  6th  July,   1858,  the 
shippers,    on    F.'s    behalf,   brought    an    action 
against  the  defendant  on  the  policy,  claiming  as 
for  a  total  loss  of  the  cargo.      At  that  time  the 
goods  remaining  in  specie  and  unsold  at  St. Helena 
had  deteriorated  in  value,  but  could  have  been 
forwarded  thence  to  Loanda  at  a  price  less  than 
their  value  when  delivered  there  : — Held,  first, 
that  the  seizure  by  the  queen's  ship  of  the ''New- 
port," with  the  goods   insured  on  board,  being 
wrongful,  was    a  loss  of  the  goods  by   a  peril 
insured  against.     Lozano  v.  Jansun,  2  El.  &  El. 
160  ;  28  L.  J.,  Q.  B.  337  ;  5  Jur.  (N.s.)   1401  ;  7 
W.  R.  654. 

Held,  secondly,  that  the  wrongful  seizure  and 
the  notice  of  abandonment  made  the  loss  total, 
and  that  it  was  still  total  at  the  time  of  action 
brought  ;  the  court  drawing  the  inference  of  fact 
that  F.,  as  a  prudent  man,  could  not  then  be 
reasonably  expected  to  take  possession  of  the 
unsold  goods  at  St.  Helena.     Ih. 


Capture — Abandonment — Restoration  of  Ship 
after  Writ  issued,  but  before  Trial.]— The  aban- 
donment, as  a  total  loss,  of  a  ship  insured  against 
war  risks,  which  has  been  captured,  is  not 
defeated  by  the  restoration  of  the  ship  at  a  date 
subsequent  to  the  commencement  of  an  action 
for  total  loss  on  the  policy  by  the  shipowners 
against  the  underwriters.  Jiiii/ifv.Roi/al  E.reliange 
Assurance  Co.,  66  L.  J.,  y.  B.  534  ;  [1897] 
2  Q.  B.  185  ;  77  L.  T.  23  ;  8  Asp.  M.  C.  294. 
And  see  VI.  Warranties  ;  9,  Against  Cap- 
ture. 

b.  Proof. 

Condemnation.] — The  sentence  of  a  condem- 
nation of  a  foreign  court  of  admiralty  cannot 
be  received,  without  previous  proof  of  the  ship 
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having  been  captured.  Jfm-Jiall  v.  Parlicr,  2 
CampT  69:  11  R.  K.  (5(;.5.  S.  P..  T7.sv/r/-  v.  Prc.wott, 
5  Esp.  184  :  8  R.  R.  846. 

Lloyds'  books  are  eviilence  of  a  capture,  but 
not  of  notice  of  a  loss  to  any  jierson  in  particular, 
but  may  go,  coupled  with  other  evidence,  to  the 
jury.  Ahel  v.  Pott.^,  3  Esp.  242  ;  6  R.  R.  826. 
See  Fowler  v.  Entjlixh  find  Scuttish  Marine  Inaur- 
anee  Co..  IS  C.  B.  (N.S.)  'J19  ;  34  L.  J.,  C.  P.  253  ; 
12  L.  T.  381  ;  13  W.  R.  658  ;  supra,  col.  1105. 

If  an  insured  declares  upon  a  total  loss  by 
capture,  and,  after  proving  a  capture,  shews  a 
recapture,  upon  which  proceedings  were  had  in 
an  admiralty  court,  he  cannot  recover  without 
proving  the  proceedings  in  the  admiralty  court 
under  seal,  though  he  only  claims  the  amount  of 
the  loss  susiaine  1  by  the  salvage  proceedings  and 
sale.  'fhelluxxoH  v.  S/iedden,  2  Bos.  «Sc  P.  (N.R.) 
228. 

If  a  defendant  on  a  policy  would  impugn  the 
plaintiff's  right  to  recover  for  a  loss  by  capture, 
on  the  ground  that  the  condemnation  appears  by 
the  sentence  of  a  foreign  court  to  have  proceeded 
on  the  want  of  certain  documents  not  required  by 
the  law  of  nations,  which  the  plaintiff  ought  to 
have  provided,  it  is  for  the  defendant  to  shew  the 
foreign  law  or  treaty  which  renders  such  docu- 
ments necessary.  Le  (J/temhiant  v.  Pearson,  4 
Taunt.  367  ;  13  R.  R.  636. 

A  count  on  a  policy,  laying  the  loss  by  capture, 
is  sustained  byevidence  that  theship  was  captured 
by  a  privateer  ;  although  this  happeneil  from  a 
collusion  between  the  master  of  the  ship  and  tlie 
commander  of  the  privateer,  and  the  jjlaintiff 
might  have  recovered  under  a  count  laying  the 
loss  by  the  barratry  of  the  master.  Arcamjelo  v. 
Thowjuon,  2  Camp.  620  ;   12  R.  R.  758. 

Condemnation  by  Enemy's  Prize  Court  of  Ship 
lying  in  Neutral  Port.] — Condemnation  in  the 
couit  of  the  enemy  on  a  ])rize  ship  lying  in  a 
neutral  port — under  special  circumstances  held 
valid.     The  Ilenrich  and  Maria,  4  C.  Rob.  43. 


8.  Other  Risks. 

Desertion.]  —  A  ship  received  considerable 
damage  from  tempestuous  weather,  and  the  crew, 
completely  exhausted,  deserted  the  ship  on  the 
high  seas  for  the  mere  preservation  of  their  lives  ; 
and  the  ship  was  then  taken  possession  of  by  a 
fresh  crew,  who  succeeiled  in  conducting  her 
safely  into  port  : — Hehl,  that  such  desertion  of 
tlie  crew  did  not  of  itself  amount  to  a  total  loss  ; 
and,  second!}',  theship  having  been  sold  under  the 
decree  of  tlie  admiralty  court  to  pay  the  salvage, 
and  it  not  appearing  that  the  assured  had  taken 
any  means  to  ]>revent  such  sale,  that  they  had 
no  right  to  abandon,  and  that  there  was  no  more 
than  a  partial  loss.  Thornrhj  v.  Jlrhxon,  2 
B.  4:  Aid.  513;  21  R.  R.  381. 

A  ship,  deserted  at  sea  by  her  crew,  under  a 
bona  fide  belief  that  she  is  sinking,  is  totally  lost. 
'Ilie  right  of  the  assured  to  recover,  as  for  a  total 
loss,  is  not  affected  \>y  her  being  afterwards 
repaired  at  an  expense  e([ual  to  her  value  ;  nor 
is  deserting  the  ship,  undL-r  the  circumstances, 
negligence  in  the  crew.  JIoldxuHtrth  v.  Wimt,  6 
L.  .J.(o.s.)  K.  B.  134  ;  1  M.&  Ry.  673;  7  B.  Ac  C. 
71)4  ;  31  R.  R.  291). 

Mutiny.] — The  insured  cannot  recover  upon  a 
policy,  unless  the  loss  is  a  direct  and  an  innnediatc 
conseiiuence  of  the  peril  insured  ;  a  loss  Ijy  any 
other  Uicans  than  by  wounds  or  bruises  receiveil 


in  the  very  act  of  quelling  a  mutinj',  is  not  within 
that  provision  of  an  African  policy  which  insures 
against  loss  by  mutiny.  Jones  \.  Schnioll,  1 
Term  Rep.  130,  n.  ;  1  K  R.  196,  n. 

By  Carriers  Delivering  to  Ship.] — A  declara- 
tion on  a  policy  on  goods  at  and  from  L.  by 
land  carriage  to  H.,  and  at  and  from  thence  by  a 
packet  to  G.,  beginning  the  adventure  on  the 
goods  from  the  loading  on  board  the  ship,  averred 
that  the  goods  were  delivered  at  L.  to  carriers,  to 
be  carried  from  L.  by  land  carriage  to  H. ;  and 
b}'  the  fraud  and  the  negligence  of  the  servants 
and  persons  employed  by  the  carriers  were 
wholly  lost  : — Held,  that  this  was  a  loss  within 
the  meaning  of  the  usual  form  of  marine  policy. 
Bochm  v.  C'omhe,  2  M.  &  S.  172  ;   14  R.  R.  611. 

Loss  by  Enemies.] — A  captain  threw  overboard 
a  quantity  of  dollars  to  i)reyeut  them  falling  into 
the  hands  of  an  enemy  and  was  immeiliately 
captured : — Held,  if  not  jettisoned,  a  loss  by 
enemies.  Butler  v.  Wild  man,  3  B.  &  Aid.  398  ; 
22  R.  R.  435.  See  also  Dent  v.  Sn>ith,  post,  col. 
1150. 

Policy  against  Losses  under  the  Passengers 
Act  Amendment  Act,  15  &  16  Vict.  c.  44 — Expense 
of  Forwarding  Passengers.] — The  iilaintiffs,  ship- 
owners, effected  with  the  defenilants  a  policy 
"  against  all  costs,  charges  and  liabilities  to  which 
the  owners  or  charterers  of  the  ship  '  M.  P.' 
might  be  subject  under  clauses  46,  47,  48,  49  and 
50  of  15  &  16  Yict.  c.  44."  The  ship  struck  on  a, 
bank  sixty  miles  from  her  port  of  destination, 
and  the  cajjtain  incurred  expense  in  hiring  steam- 
ships to  which,  after  vain  attempts  to  tow  his 
own  ship  off  the  gi'ound,  the  i)assengers  were 
transferred,  and  in  which  they  were  tiiken  to  their 
destination  : — Held,  that  assuming  the  expenses 
of  carrying  on  the  passengers  to  be  covered  by 
the  policy,  the  expense  of  the  attempts  to  get 
the  ship  off  were  not  to  be  taken  into  account. 
Jiaines  v.  Jioijal  A'.rehanffe  Assurance  Co.,  I> 
W.  R.  247. 

Thieves.]— Underwriter  is  liable  for  robbery 
by  thieves  from  without.  ILm-Jord  v.  Maijnard, 
1  Park,  Ins.  (8th  ed.)  36. 

V.   IXTKKKST  OF  ASSURED. 

1.  Frriijht,  1110. 

2.  Goods  a  nd  Ciinjii.  Ills. 

3.  J'as.s-ai/r-iiioiici/,  1125. 

4.  Seamen's  Waife.i,  1126. 

5.  Krpeeted  J'r'ofifs,  1126. 

6.  S/ii/i  a/id  Furniture,  1129. 

7.  J)erh  Carijo.  Jettison,  1130. 

8.  Jiills  and  Adraneesfor  S/iij/'s  I'.'te,  1130. 

9.  Jiottomrij,   Jlespondentia,    Mortgage,  1132. 

10.  Couimission,  1 136. 

11.  Frpeeted  Losses,  1136. 

12.  W'ai/erini/  J'olieies,  1137. 

13.  ]'aiurd  Polieies.  1  13S. 

14.  Xeutral  or  Hostile  rroperlij.  1112. 

15.  Prize,  1143. 

16.  Lei/al  or  Equitalde.  1  I  15. 

17.  Arerment  and  I'roof  of  Interest,  1145. 

See  also  XIII.  FuEUiHT  ;  3,  PAYMENT  ; 
/.  Advance. 

1.  Fkeight. 

A  shi|)owner,  who  has  entered  into  contracts 
for  freight,  has  an  insurable  interest  in  the 
freight,    although    such    contracts    are    not    iu 
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writinc     J/iUrr  v.  Warre,  7  D.  &  R.  1  ;  4  B.  &  C. 
588  ;  1  Car.  &  P.  237  ;  4  L.  J.  (O.S.)  K.  B.  8. 

Ownership.] — Two  partners  purchased  a  ship 
niuler  a  bill  of  sale,  conformably  to  20  Geo.  3,  c. 
CD  :  afterwards  they  took  in  two  other  partners, 
but  there  was  no  transfer  of  the  ship  to  them 
jointly  with  the  others  : — Held,  that  the  four 
partners  had  not  any  insurable  interest  in  the 
frei2:ht  of  the  ship.  Camdett  v.  Anderson,  5 
Term  Rep.  709.  And  see  S.  C,  6  Term  Rep.  723  ; 
1  Bos.  &  P.  272. 

The  right  to  freight  results  from  the  right 
of  ownership  ;  and  these  four  partners  had 
neither  a  legal  nor  an  equitable  title  to  the 
ship.     Ih. 

Freight  when  Earned.] — Upon  a  policy  for 
freight  the  insurers  cannot  be  held  responsible 
where  the  freight  has  been  actually  earned. 
Scottish  Murine  Imurancp  Co.  v.  Turner,  1  Macq. 
H.  L.  33-t  ;  17  Jur.  631 ;  1  W.  R.  537. 

Freight  may  be  insured  by  a  time  policy, 
although  it  cannot  be  earned  until  after  the  time 
for  which  it  is  insured.  Michael  v.  Gillcxpy,  2 
C.  B.  (N.s.)  627  :  26  L.  J.,  C.  P.  306  ;  3  Jur.  (N.s.) 
1219. 

Chartered  Freight  —  Commencement  of  In- 
terest.]— On  the  7th  August,  1S66,  the  agents  of 
the  owners  of  a  ship,  lying  at  Boudxiy,  chartered 
her  at  Liverjiool  for  a  voyage  from  Rowland's 
Island  to  a  port  in  the  United  Kingdom  for  a 
cargo  of  guano,  freight  to  be  paid  at  port  of 


said"  at  5,500L  in  cash  at  Hull,  England,  on  the 
discharge  of  the  cargo  in  Odessa.  "  If  the  vessel 
has  not  arrived  at  the  port  of  New  York  on  or 
before  the  1st  of  September,  1875,  charterers 
have  option  of  cancelling  this  charterparty." 
The  plaintiffs,  on  the  7th  of  August,  1875, 
effected  an  insurance  with  the  defendant  "at 
and  from  London  to  New  York,  while  there,  and 
thence  to  Odessa,  via  Constantinople,"  on  their 
chartered  freight,  including,  besides  the  ordinary 
ones,  all  risks  "incident  to  steam  navigation." 
The  clause  in  the  charterparty  giving  the  option 
to  cancel  was  not  mentioned  to  the  defendant. 
The  shi})  started  from  England  on  the  7th  of 
August,  but  owing  to  the  failure  of  her  machinery 
in  the  British  Channel  was  obliged  to  put  back 
for  repairs,  which  oecui)ied  so  much  time  that 
she  did  not  reach  New  York  until  after  the  1st  of 
September,  whereupon  the  charterers  cancelled 
the  charter  and  the  freight  was  lost : — Held,  that 
the  interest  in  the  chartered  freight  had  com- 
menced at  the  time  when  the  charter  was  cancelled, 
but  that  the  defendant  was  not  liable,  for  the 
freight  was  not  lost  by  any  of  the  perils  insured 
agahist,  but  by  the  exercise  of  the  option  to 
cancel  in  the  charterparty  ;  and  further  that  the 
withholding  from  the  defendant  information  as 
to  the  power  to  cancel  vitiated  the  policy.  Mer- 
cnntile  Steamship  Co.  v.  Ti/ser,  7  Q.  B.  D.  73  ;  29 
W.  R.  790  ;  5  Asp.  M.  C.  6,  u. 


Ship  discharged  from  Charter  by  Admiralty, 
after  Damage.] — The  plaintiffs  were  the  owners 

disc-harge,lhe  ship  to'be  at  Rowland's  Island  on  1  of   ^   steamship    named    the    "P.,"   which   was 
"'  '-  -        •  chartered  to  the  commissioners  of  the  admiralty 


or  before  the  1st  June,  1867,  or  the  charterer  to 
have  the  option  of  declaring  the  charter  void. 
On  the  7th  September,  1866,  an  agent,  on  behalf 
of  the  owners  of  the  vessel,  effected  an  insurance 
with  an  underwriter  at  and  from  Bombay  to 
Rowland's  Island,  while  there,  and  thence  to 
any  port,  &c.,  in  the  United  Kingdom,  on  freight 
chartered  or  otherwise  valued  at  3,600/.  in  the 
ship.  It  was  lawful  for  the  ship  to  sail  to  and 
touch  and  stay  at  any  ports  whatsoever  without 
prejudice  to  the  insurance,  which  was  against 
the  usual  perils.  On  the  4th  September,  she 
sailed  in  ballast  under  the  charter  from  Bombay 
for  Rowland's  Island.  She  got  out  of  her  course, 
and  on  the  25th  December  ran  ashore  on  the 
coast  of  New  Zealand.  The  owners  declined  to 
furnish  the  funds  necessary  for  repairing  her, 
and  the  captain  was  unable  to  borrow  money  on 
a  bottomry  bond  except  on  condition  that  he 
would  charter  the  ship  to  the  lender  for  a  cargo 
of  timber  from  New  Zealand  to  England.  Ulti- 
mately she  was  abandoned  to  the  holder  of  the 
bottomry  bond  :  the  repairs  were  completed  and 
a  cargo  of  timber  brought  to  England  for  the 
holder  of  the  bottomry  bond  : — Held,  first,  that 
when  the  ship  sailed  from  Bombay  the  chartered 
freight  had  come  into  existence,  and  the  owners 
had  an  insurable  interest  in  it.  liarher  v. 
Flendnq,  10  B.  k.  S.  879  ;  39  L.  J.,  Q.  B.  25  ; 
L.  R.  5  Q.  B.  59  ;  18  W.  R.  254. 

Held,  secondly,  that  the  terms  of  the  charter- 
party  which  allowed  the  ship  to  take  in  a  cargo 
on  the  passage  from  Bombay  to  Rowland's 
Island  did  not  prevent  the  interest  from  attach- 
ing,    lb. 

Risks  "incident  to  Steam  Navigation" — 

Option  of  Cancelling  Charterparty.] — The  plain- 
tiffs, on  the  29th  of  July,  1S75,  chartered  their 
ship  "  G."  for  a  voyage  from  New  York  to  Odessa. 
The  freight  was  agreed  "  during  the  voyage  afore- 


for  transport  service  for  three  months  certain  at 
an  agreed  freight,  which  was  not  to  be  payable 
in  the  event  of  the  steamship  becoming  unsea- 
worthy  or  unfit  to  perform  the  service  for  which 
she  was  chartered.  One  month's  freight  was  to 
be  paid  to  the  plaintiffs  in  advance.  The  plain- 
tiffs effected  with  the  defendants  a  policy  of 
insurance  in  the  ordinary  form  upon  freight.  The 
"  P."  sailed,  under  the  charter  to  the  admiralty, 
with  troops  for  South  Africa,  and  soon  after  the 
expiration  of  the  first  month  of  the  period  for 
which  she  was  chartered  she  struck  on  a  rock, 
and  was  so  damaged  as  to  become  unseaworthy 
and  unfit  to  perform  the  service  for  which  she 
had  been  chartered.  She  was  thereupon  dis- 
charged from  the  service  of  the  admiralty  : — 
Held,  that  the  plaintiffs  could  not  recover  from 
the  defendants  the  residue  of  the  freight,  which 
the  "  P."  would  have  eained  during  the  time 
covered  bv  the  policy.  In  wan  Steamship  Co.  v. 
Bischof,  "52  L.  J.,  tj.  B.  169  ;  7  App.  Cas.  670  ; 
47  L.  T.  581  ;  31  W.  R.  141  ;  5  Asp.  M.  C.  6— 
H.  L.  (E.) 

Cargo  not  on  Board. ]^ — The  owner  of  a  ship 
effected  a  jiolicy  on  freight  at  and  from  the 
Coromandel  coast  to  Bourbon  ;  the  ship  put 
into  port  on  the  Coromandel  coast  for  repairs  ; 
he  purchased  a  cargo,  and  had  it  ready  to  be 
sent  on  board,  about  seven  miles  from  the  port  ; 
the  ship  was  lost  by  accident  in  going  out  of  the 
dock  :  the  policy  covered  perils  of  the  seas,  and 
all  other  perils,  losses  and  misfortunes  : — Held, 
that  his  interest  in  the  jirofic  of  conveying  the 
cargo  was  properly  described  as  freight ;  that 
the  cargo  being  ready  when  the  ship  was  about 
to  leave  the  dock,  the  risk  attached,  and  that  the 
loss  was  a  loss  within  the  terms  of  the  policy. 
De>-au.v  v.  J' Anson.  5  Bing.  (iN.C.)  519  :  7  Scott, 
507  ;  2  Am.  82  ;  8  L.  J.,  C.  P.  284  ;  3  Jur.  678. 
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Part  Payment — Second  Charterparty.] — By  a 
charter! larty  it  was  agreed  that  a  ship,  tlien  being 
at  M.  v..  should  proceed  to  h\.  and  thence  to  S.  C,  , 
where  she  was  to  load  a  complete  cargo,  and  then 
proceed  to  E. ;  250/.  per  month  for  freight,  to  be  1 
l)aid  thus  :  250/.,  one  month's  freight,  at  F.,  and 
balance  on  delivery  of  the  cargo  at  the  port  of 
discharge.  The  vessel  sailed,  and  2.50/.  was  paid  > 
at  F.  She  arrived  at  8.  C.  but.  instead  of  pro- 
ceeding to  E.,  returned  to  M.  V.  A  policy  was 
effected,  by  which  450/.  freight  advanced  was 
insured  on  the  voj'age  from  M.  V.  to  H.  A  second 
charterparty  was  entered  into  whilst  the  vessel 
was  still  at  M.  Y.,  by  which  she  was  to  proceed  to 
H.  with  the  cargo  then  on  board,  a  i)art  of  which 
she  brought  from  S.  C. ;  freight  250/.  per  month, 
allowing  a  "deduction  of  250/.,  whicli  the  captain 
has  alread}-  received  on  account  of  this  charter." 
The  first  charterparty  was  not  expressly  cancelled 
(ir  annulled.  The  ship  sailed,  and  was  lost  : — 
Held,  that  the  payment  at  F.  was  not  for  ser- 
vices already  rendered,  but  a  part  payment  of  an 
entire  sum  which  remained  at  risk,  and  was  an 
insurable  interest ;  and  that  it  was  competent  for 
the  parties  to  enter  into  the  second  charterparty, 
and  to  treat  the  250/.  as  a  part  ]iayment  of  the 
entire  sum  therebv  .secured.  UUix  v.  Lafcne,  8 
Ex.  516  ;  22  L.  J.,  Ex.  124  ;  17  Jur.  213  ;  i  W.  E. 
200— Ex.  Ch. 

Advances  on  Account  of  Freight.] — C.  &  Co., 
the  owners  of  a  brig,  wrote  to  the  plaintiffs, 
merchants  at  New  Orleans,  to  procure  a  freight 
for  the  ves.sel,  stating  that  if  the  plaintiffs 
accepted  a  charter  for  Great  Britain,  they  pre- 
ferred the  captain  drawing  against  freight.  In 
this  letter  was  inclosed  a  letter  from  C.  &  Co.  to 
the  captain,  in  which  they  referred  him  to  the 
])laintiffs  to  procure  a  charter  for  the  vessel. 
The  captain  shewed  his  letter  to  the  plaintiffs,  and 
asked  them  if  they  would  draw  on  account  of 
freight,  and  they  said  they  would.  The  vessel 
was  loaded  as  a  general  sliip  for  Liverpool,  anrl 
was  intended  to  be  consigned  to  M.  ic  Co.  ;  the 
plaintiffs  wrote  to  C.  &  Co.,  informing  them  that 
the  vessel  was  being  loaded  as  a  general  ship,  and 
stating  that  they  would  draw  upon  the  freight 
for  the  amount  of  disbursements.  The  captain 
accordingly  drew  on  M.  t^  Co.,  requesting  them 
to  charge  tlie  same  to  account  of  freight.  M. 
iV:  Co.  I'cfused  to  accept  the  draft,  and  it  was 
indorsed  to  (1.  &.  Co.,  the  plaintiffs'  agents,  who 
effected  an  insurance  on  freight.  The  vessel 
was  lost  by  i)erils  of  tlie  seas  on  her  voyage 
from  New  Orleans  to  Liverpool : — Held,  that  the 
|)Iaintiffs  liad  insurable  interest,  and  that  it  was 
correctly  described  as  "advance  on  account  of 
freight.'*'  U'iLion  v.  Martin.  11  Kx.  ()84  ;  25 
L.  J.,  Ex.  217.  Sec  also  Wtitmni  v.  Shankland, 
XIII.  FUKlfiHT,  col.  412. 

Count  on  a  policy  from  Cardiff  to  Panama,  in 
the  ordinary  form,  and  with  the  ordinary  memo- 
randum. •The  interest  was  <leclareil  to  be  '"on 
money  advanced  on  accfumt  of  freight  "  : — Held, 
that  the  interest  was  sutliciently  described  in 
the  policy.  Hull  V.  Jinmni,  4  El.  cV;  Bl.  500  ;  3 
C.  L.  R.  TM  ;  24  L.  J.,  Q.  V,.  'J7  ;  1  Jur.  (N.s.)  571  ; 
3  W.  R.  21H. 

Advances  made  by  the  charterer  to  the  master 
at  the  port  of  loading,  to  be  repaid  by  deductions 
out  of  freiglit,  give  the  charterer  an  insuralde 
interest  in  a  jiolicy  on  disbursements.  Citrrie  v. 
Jiomhaij  Niitivr  Iiixurance  Co.,  6  Moore,  P.  C. 
(N.s.)  302  :  31)  L.  J.,  P.  C.  1  ;  L.  R.  3  P.  C.  72  ; 
22  L.  T.  317  ;  18  W.  It.  2'JH     -  ■ 


A  charterparty  contained  the  following  clause  : 
'•  Sufficient  cash,  not  exceeding  600/.,  to  be  arl- 
vanced  against  freight,  if  required,  at  ports  of 
loading,  subject  to  insurance  and  2J  per  cent, 
commission."  The  charterers  submitted  to  the 
captain,  as  agent  for  the  owners,  and  he  accepted 
a  disbursement  account  made  up  of  three  items  : 
cash  actually  advanced  ;  commission  due  to  the 
charterers  under  the  charterparty  :  premium  on 
a  policy  of  insurance  on  freight  made  on  owners' 
behalf :— Heli,  that  such  sums,  though  not  all 
representing  actual  advances,  were  nevertheless 
"freight  advances"  within  the  meaning  of  the 
charterparty,  and  were,  therefore,  rightly  insured 
by  the  charterers  on  their  own  account.  Williams 
V.  Xorth  China  Insurance  Co..  1  C.  P.  D.  757  ; 
35  L.  T.  884  ;  3  Asp.  M.  C.  342— C.  A. 

Money  supplied  to  the  master  under  a  contract 
in  the  charterparty  to  supph-  cash  for  the  ship's 
use  is  not  prepaid  freight ;  and  the  freighter  has 
no  insurable  interest  therein.  JIanfield  v.  Mait- 
land,  4  B.  &  Aid.  582  ;  23  R.  R.  402. 

Amount  of  Loss.] — When  by  the  terms  of  a 
charterparty  a  i)art  of  the  freight  is  made  pay- 
able in  advance,  the  charterer  has  a  right  to  deduct 
the  whole  amount  so  paid  by  him  from  any  freight 
which  may  actualh'  be  earned  in  case  of  the  loss 
of  part  of  the  cargo,  and  not  only  a  proportionate 
part  of  it.  AUi.wn  v.  Bristol  Sluri/ie  In.turance 
C'.,  1  App.  Cas.  209  ;  34  L.  T.  809  :  24  W.  H. 
1039  ;  3  Asp.  M.  C.  178— H.  L.  (E.) 

A  shipowner  chartered  his  ship  for  a  voyage 
to  Bombay.  The  charterparty  provided  that 
freight  was  to  be  paid  on  unloading,  and  right 
delivery  of  the  cargo  at  the  rate  of  42,v.  per  ton 
on  the'  (luantity  delivered,  "  such  freight  to  be 
paid  one-half  in  cash  on  signing  bills  of  lading, 
the  remainder  on  right  delivery  of  the  cargo." 
Half  of  the  estimated  amount  of  freight  was  paid 
in  T>ondon.  and  the  shipowner  insured  the  unpaid 
freight.  The  ship  was  lost,  but  half  the  cargo 
was  saved,  and  delivered  without  any  additional 
l)ayment  by  the  charterer.  The  shipowner  then 
claimed  as  for  a  total  loss  of  the  unpaid  half  of 
the  freight : — Held,  that  on  the  proper  construc- 
tion of  the  charterparty  and  iiolicies  he  was 
entitled  to  recover  as  for  a  total  loss.     Il>. 

The  valuation  upon  a  freight  policy  is  cal- 
culated upon  all  the  goods  the  shij)  is  intended 
to  carry  upon  the  voyage  insured  ;  and  if,  by  a 
peril  insured  against,  the  ship  is  lost,  when  part 
only  of  the  goods,  tlie  freight  of  which  was 
intended  to  be  covered,  was  on  board,  the  valua- 
tion must  l)e  opened,  and  the  assured  can  only 
recover  as  for  that  proimrtionable  share.  Forbes 
V.  Aspinall.  13  Ea>t,  323  :  12  U.  U.  352.  S.  1'., 
Forbes  v  Coioie,  1  Camp.  520. 

But  if  there  is  a  loss  by  a  peril  insured  against 
of  the  whole  subject-matter  of  the  insurance  to 
which  the  valuation  applied,  as  of  all  the 
intended  freight,  where  the  insurance  is  on 
freight,  the  valuation  in  the  poHcy  will  not  be 
opened.     lb. 

Where  a  ship  was  charteied  from  Liverpool  to 

.Tamaica.  there  to  take  on  board  a  full  cargo  for 

Liverpool  at  the  current  rate  of  freight,  to  be 

[paid  at  one  montli  from   the  discharge  of   her 

I  cargo  at  Liverpool ;  and  tlie  shipowners  effected 

'a    \n\wA    policy    (m    the    freight   at    and    from 

.Jamaica  to  her  port  of  discharge  in  the  United 

Kingdom  ;  and  the  ship  arrived  at  .Jamaica,  and 

after   taking   on   board   one-half  of   her   cargo, 

was  lost  by  a  storm,  the  remainder  of  her  cargo 

being  on  shore  and  reatly  to  be  shipped  : — Held, 
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that  the  assured  was  entitled  to  recover  as  for 
a  total  loss.  Diirid.son  v.  Wtlhiaeij,  1  M.  &  S. 
313  :  14  K.  R.  438. 

A  policy  was  effected  <m  frcitrlit  on  a  voyage 
from  A.  to  B.,  and  a  scconil  insurance  was  effected 
on  freight  valued  at  lO.OCKV.  on  a  like  voyage. 
iind  thence  to  C,  with  a  memorandum  that  if 
tlie  ship  should  be  lost  at  B.  a  settlement  should 
be  made  as  if  she  had  on  board  an  entire  freight 
to  C.  The  ship  earned  freight  to  the  amount  of 
2,500Z.  on  her  voyage  from  A.  to  B.,  and  was  lost 
at  the  latter  place  : — Held,  that  the  assured  could 
only  recover  to  the  amount  of  7.500/.  I'ohcrtson 
V.  MarJoriha/iLf.  2  Stark.  573  ;  20  R.  R.  740. 

Valued  Policy  on  Freight  at  Current  Eate — 
TuU  Cargo  shipped  at  Lower  Rate — Total  Loss 
— Basis  of  Valuation.] — The  jilaintiffs.  owners  of 
ii  steamship,  effected  an  insurance  on  freight 
valued  at  5. .500/.  in  the  vessel  from  New  Orleans 
to  Liver])ool,  1,500/.  of  which  amount  the  defen- 
dants underwrote.  The  insurance  was  to  attach 
on  the  freight  from  the  loading  of  the  goods  on 
hoard  the  vessel.  When  the  policy  was  taken 
out,  the  vessel  was  sailing  outwards  from  Ham- 
l)urg  to  New  Oiieans,  and  the  valuation  of  5,500/. 
was  a  reasonable  and  pro]ier  one  of  the  freight 
expected  on  a  full  cargo,  having  regard  to  the 
rates  of  freights  then  current  at  New  Orleans. 
On  the  outward  voyage  the  vessel  met  with  an 
accident,  in  consequence  of  which  she  was  delayed 
iit  New  Orleans,  and  did  not  sail  in  due  course. 
She  eventually  sailed  for  Liverpool  with  a  full 
■cargo  which  was  shipped  at  lower  rates  of  freight 
than  those  current  when  the  policy  was  effected, 
the  total  actual  freight  being  only  3,250/.  7s.  In 
the  course  of  the  voj^age  the  vessel  was  lost : — 
Held,  that  the  policy  covered  the  freight  at  risk 
■on  the  voyage  in  question,  and  that  the  valuation 
■of  5,5011/.  was  binding  upon  the  defendants  with 
regard  to  what  actually  so  came  at  risk  under 
the  policy.  Fovhcs  v.  Asjnnall  (13  East.  325; 
12  R.  R.  352)  explained.  TJie  Main,  63  L.  J., 
Adm.  69;  [1894]  P.  320  ;  6  R.  775  ;  70L.T.  247; 
7  Asp.  M.  C.  424. 

Freight — Salvage — Duty   of    Shipowner.] — A 

■shipowner  shipped  goods  of  his  own  on  his  own 
ship  for  a  particular  voyage  from  Sunderland  to 
Valparaiso,  and  effectecl  a  policy  of  insurance  on 
"  freight."  The  ship  was  run  into  and  damaged 
.at  the  port  of  loading  with  the  goods  on  board 
after  the  policy  had  attached,  whereby  the  cargo 
was  so  damaged  that  it  had  to  be  unloaded,  and 
the  particular  adventure  was  frustrated.  The 
ship  was  detained  in  port  some  six  weeks,  and 
all  expenses  of  repairs  and  demurrage  were  paid 
by  the  owners  of  the  colliding  ship.  When 
again  in  a  sea-going  condition  she  was  offered  a 
similar  cargo  to  the  same  port  Vjy  the  owners  of 
the  colliding  ship  ;  this  the  shipowner  refused, 
and  sailed  with  another  cargo  elsewhere  : — Held, 
that  the  shii)Owner  could  recover  nothing  on  the 
policy,  inasmuch  as  the  salvage  was,  or  might 
have  been,  e(]uivalent  to  the  freight  insured. 
CrHi/nrr  v.  Sundprland  Joint  Stock  Premium  Assn., 
1  Cab.  &  E.  293. 

Legality  of  Voyage — Embargo.]  —  Freighters 
chartered  a  foreign  ship  to  take  a  cargo  from 
London  to  St.  Petersburg,  and  to  load  a  cargo 
there,  and  immediately  retuin  to  London,  paying 
freight  per  ton  ;  if  political  or  other  circum- 
stances should  prevent  the  shipping  a  return 
cargo,   or  discharging   the   outward  cargo,   the 


freighters  might  detain  the  ship  at  St.  P.  for 
forty  running  days  ;  and  if  that  time  elapsed 
witliout  the  outward  cargo  being  delivered,  and 
the  return  cargo  being  jnit  on  Ixiard.  the  master 
shoukl  be  at  liberty  to  return  to  Loudon,  and  the 
freighters  should  pay  him  2,500/.  upon  the  arrival 
of  the  ship  at  London  ;  the  freighters  then  pro- 
cured a  policy,  whereby  the  underwriters  agreed 
to  pay  a  total  loss  in  case  the  ship  was  not 
allowed  to  load  a  cargo  at  St.  P.  The  Russian 
government,  when  the  ship  arrived  at  St.  P., 
presuming  that  the  outward  cargo  was  British, 
refused  |)ermission  to  unload  her,  and  conse- 
quently she  could  not  take  in  a  Russian  cargo  ; 
on  which  the  master  proceeded  to  Stockholm, 
whence,  after  disposing  of  the  outward  cargo  to 
disadvantage,  he  brought  home  a  Swedish  cargo 
to  London,  and  earned  freight  thereon  : — Held, 
1st,  that  the  insurance  was  legal ;  2ndly,  that 
the  refusal  of  the  Russian  government  to  permit 
the  ship  to  miload  her  outward  cargo  was,  in 
effect,  a  refusal  to  allow  her  to  load  a  cargo  at 
St.  P.,  and  that  a  total  loss  was  incurred  ;  3rdl3', 
that  the  proceeding  directly  from  St.  P.  to 
Lonflon  was  not  a  condition  precedent  to  the 
master's  right  to  recover  from  the  freighters  the 
dead  freight  of  2,500/.,  but  that  he  was  entitled 
to  the  same,  notwithstanding  the  intermediate 
voyage  to  Stockholm,  and  that  the  freighters 
were  entitled  to  recover  the  same  from  the 
underwriters ;  but,  4thly,  that  the  freighters 
would  be  entitled  to  tleduct  from  the  sum  pay- 
able to  the  master  for  dead  freight  the  amount 
of  the  freight  received  by  him  on  the  cargo  from 
Stockholm  to  London,  though  such  intermediate 
voyage  was  not  originally  contemplated  by  the 
contracting  parties.  Puller  v.  Staniforth,  11 
East.  232  ;  1 0  R.  R.  486. 

Where  a  ship  was  chartered  to  take  a  cargo  of 
lead  from  London  to  St.  Petersburg,  and  there 
receive  a  return  cargo  from  the  freighter's  agent, 
and  bring  it  to  London  ;  with  a  proviso  that,  if 
political  circumstances  should  prevent  a  return 
cargo  being  loaded,  the  master,  after  waiting  at 
St.  P.  forty  running  days  without  the  outward 
cargo  being  unloaded,  and,  without  the  return 
cargo  being  loaded,  should  be  at  liberty  to  return 
to  London,  or  any  port  in  England ;  and  the 
ship  not  having  been  permitted  to  unload  at 
St.  P.  by  the  Russian  government,  the  master, 
after  waiting  there  forty  days,  loaded  a  return 
cargo  for  his  own  benefit  u{)on  the  outward 
cargo,  both  of  which  he  brought  home,  and 
earned  new  freight  on  the  homeward  cargo  ; 
which  freight  was  adjudged  to  him  in  an  action 
between  him  and  the  freighters,  over  and  above 
the  dead  freight  stipulated  to  be  paid  by  the 
charterparty  : — Held,  that  the  freighters  were 
entitled  to  recover  the  whole  of  such  dead 
freight  upon  a  policy,  whereby  the  underwriter 
agreed  to  pay  a  loss  in  case  the  master  should 
not  be  allowed  to  unload  the  outward  cargo  at 
St.  P. ;  the  vessel  having  sailed  chartered  by  the 
freighters  on  a  voyage  fi'om  London  to  St.  P. 
and  back  ;  and  that  the  underwriters  were  not 
entitled  to  deduct  such  return  freight  earned  by 
the  master  on  his  own  account,  they  having 
agreed  with  the  assured  pending  this  action  and 
pending  the  action  as  to  the  return  freight,  that 
in  case  the  plaintiffs  (to  whom  they  had  paid  a 
percentage  loss)  should  not  be  able  to  obtain  so 
large  an  allowance  as  the  full  return  freight  by 
reason  of  any  demurrages  or  expenses  being 
allowed  against  the  freight,  the  difference  should 
be  paid  by  the  underwriters  by  a  further  per- 
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■centage,  whether  the  same  were  settled  between 
the  plaintiffs  and  the  ship  by  arbitration  or  by 
lesal  decision.  Puller  v.  IJaU'idaij,  12  East,  4'J-l  : 
if  R.  R.  464. 

When  Liberty  to  Touch  at  Ports.] — A  policy 
on  freight,  at  and  from  the  ship's  port  of  loading 
at  F.  to  her  port  of  discharge,  with  leave  to  call 
at  intermediate  ports,  beginning  the  adventure 
on  the  goods  from  the  loading,  with  leave  to 
discharge,  exchange,  and  take  on  board  goods  at 
any  port  she  might  call  at.  without  being  deemed 
a  deviation,  covers  the  freight  of  the  goods 
loaded  at  an  intermediate  ]iort.  Hurchiy  v. 
.Stirling,  5  M.  &  S.  G  ;  17  R.  R.  245. 

Time  Policy — Chartered  Freight.] — See  Ihmrjh 
V.  Ilenrd.  ante.  col.  lOOS. 

Collisiou — Damages  Recovered  in  respect  of 
Unearned  Freight — Right  of  Underwriters.] — 
See  Sea  Insurance  Co.  v.  Iladden,  post,  col.  1332. 

Insurance  during  Part  of  the  Voyage  of 
Freight  for  "Whole  Voyage.] — Freight  may  be 
insured  from  St.  Ubes  to  I'urtsraotith  upon  a  ship 
which  sailed  with  a  cargo  from  St.  Ubes  for 
Gothenburg,  with  intent  to  proceed  lirst  to 
Portsmouth,  to  take  up  convoy  on  her  way  to 
Gothenburg,  and  without  notice  to  the  under- 
writers that  the  ship  was  bound  to  Gothenburg. 
Taylor  v.  Wilmn,  15  East,  324  ;  13  R.  R.  488. 

Time  Policy  on  Freight— Exception  of  Claims 
"  arising  from  the  Cancelling  of  any  Charter" 
Damage  to  Ship  before  Loading — No  Consent  to 
Cancel. J — A  slii|)  chartered  fora  voyage,  strarided 
on  her  way  to  the  port  of  loading,  and  sustained 
such  damage  as  to  necessitate  repairs  which  made 
the  voj'age  contemplated  in  the  charter|)arty 
impossible.  The  shipowner  had  insured  the 
freight  from  perils  of  the  sea  under  a  time 
policy  :  —  Held,  that  a  claim  by  the  shipowner 
under  the  policy  for  the  loss  of  freight  so  caused 
was  not  a  claim  arising  from  the  "  cancelling '" 
<jf  tlie  charter,  within  an  exception  in  tlie  policy, 
the  charter  being  at  an  end  througli  sea  perils, 
and  not  by  consent.  Janriexon  and  Aeu'rantle 
Stravixhip  Freiqhi  Inxnranee  Asxn.,  In  re,  (j4 
L.  J.,  Q.  B.  r>(;0  ■;  [1895]  2  Q.  B.  'JO  ;  14  R.  444  ; 
72  L.  T.  ()48  ;  43  W.  K.  530  ;  7  Asp.  M.  C.  593 
— C.  A. 

Policy  on  Goods — Freight  paid  in  order  to  get 
Possession.] — See  JlaiU'ie  v.  Moiidii/liani,  infra, 
col.  1125. 

Freight   Insurable   apart    from    Ship.] — The 

jirippcrty  in  the  fniglit  may  he  distinct  from  that 
in  the  shij).  and  is  aji  insurable  interest.  Mcxtuer 
V.  GdUxpic,  11  Ves.  r)29  ;  8  R.  R.  2(;i. 

Cargo  not  on  Board.]— A  ship,  with  jiarf  of  her 
cargo  on  boai<l,  was  lost  a(  .Jamaica,  in  jiassing 
from  port  to  port  to  complete  lier  cargo.  The 
owner  claimed  for  a  loss  of  freight  on  cargo 
not  on  board,  but  which  he  shewed  by  letters 
from  merchants  and  planters  the  ship  was 
intended  to  take  in  : — Held  that  the  under- 
writers were  liable  for  the  loss  of  freight  on  the 
whole  cargo.  Parlie  v.  Ifehxon,  cited,  2  Br.  &  B. 
32fi,  329:  23  R.  R.  451,  453. 

Freight  to  be  earned  liy  the  ship  is  not  recover- 
aV)lc  under  a  policy  on  shij)  and  freight  if  the 
ship  is  lost  bcifore  any  of  the  goods  are  on  board. 
Tonje  V.  Watfx,  2  Str.  1251. 


Profitable     Charter  —  Loss    of     Cargo    and 

Freight.] — See  A.sfur  v.  Jilundell,  i)0st,  col.  1 125. 

Policy  free  from  "  Claim  consequent  on  Loss  of 
Time,  whether  arising  from  a  Peril  of  the  Sea  or 
otherwise" — Frustration  of  Adventure  by  Peril 
of  Sea,  involving  Delay  for  Repair.] — A  time 
policy  of  marine  insurance  on  tlie  freight  of  a 
ship  against  risks  which  included  perils  of  the 
sea  contained  the  clause  "  Warranted  free  from 
any  claim  consequent  on  loss  of  time,  whether 
arising  from  a  jjeril  of  the  sea  or  otherwise." 
The  ship  in  pursuance  of  a  charterparty  loaded 
a  cargo  and  sailed,  and  on  the  following  day 
her  mainshaft  broke  by  reason  of  perils  of  the 
sea.  She  was  towed  back  to  the  port  of  load- 
ing, and  it  was  there  found  that  the  delay 
necessarj^  for  the  repair  of  the  damage  would 
frustrate  the  object  of  the  adventure,  and  the 
charterers,  as  they  were  entitled,  determined 
the  cliarterpartj',  and  the  shipowners  lost  the 
freight : — Held,  that  the  loss  of  freight  was 
consequent  on  loss  of  time  arising  from  a  peril 
of  the  sea  within  the  meaning  of  the  clause, 
and  that  the  underwriters  were  not  liable  under 
the  policy.  Benxaude  v.  Thames  and  Merxeij 
Marine  Inxuranee  Co.,  66  L.  J.,  Q.  B.  666  ;  [1897] 
A.  C.  609  ;  77  L.  T.  282  ;  46  W.  R.  78  ;  8  Asp. 
M.  C.  315— H.  L.  (E.) 

2.  Goods  and  Cargo. 

Shipowners.] — A  shipowner  who  was  in  the 
hal)it  of  receiving  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  request  and 
risk  of  the  shipjiers,  sometimes  for  his  own  con- 
venience, and  under  a  clean  bill  of  lading,  at  his 
own  risk — to  protect  himself  as  to  jettison  in  the 
latter  case,  entered  into  open  policies  of  insurance 
as  to  which  the  usage  was  that  he  was  bound 
to  declare  all  his  risks  in  order  of  shipment, 
and  rectify  any  mistake  even  after  loss  known. 
His  agent,  by  negligence  or  by  mistake,  gave 
a  clean  bill  of  lailing  for  a  certain  shipment  and 
gave  no  notice  to  him,  but  such  shipowner  on 
di.scovering  the  omission  altered  liis  declarations 
by  inserting  this  shipment  though  after  loss 
known  : — Held,  that  the  shipowner  had  an 
insurable  interest,  as  at  law  a  written  contract 
cannot  be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitled  to  alter  the  declara- 
tions botli  according  to  the  usage,  wliich  could 
not  be  said  to  be  unreasonable,  and  according  to 
the  doctrine  to  be  deduced  from  tlecided  cases, 
that  by  the  usages  of  merchants  and  under- 
writers, recognised  by  the  coui'ts  without  formal 
proof,  such  declarations  may  be  altered  even 
after  loss  known,  if  the  alterations  are  m.ade 
innocetitly  and  without  fraud.  Stephenji  v.  Aux- 
fralaxian  Inxuranee  Co.,  42  L.  .1..  (J.  1*.  12  ;  L.  R. 
8  C.  P.  18  ;  27  L.  T.  5K5  ;  21  W.  R.  22S  ;  1  Asp. 
M.  G.  450. 

Amount  Recoverable.] — ^.I.    \-    Sun  were 

h'ghtermenand  eO'cctcd  an  insurance  in  the  form 
of  an  ordiTiary  Lloyd's  policy  at  and  from  all 
wharves  on  the  Thames,  from  Wandsworth  to 
the  Victoria  Docks,  whicli  contained  the  follow- 
ing clause  : — "To  cover  ami  include  all  losses, 
damages,  and  accidents  .amounting  to  20Z.  or 
upwards  in  each  (;iaft,  to  gf)ods  carried  \ty  .J.  & 
Son  as  lightermen,  or  delivered  to  tliem  to  be 
waterborne,  either  in  their  own  or  other  craft, 
and  for  which  losses,  damages,  and  accidents, 
.1.   &.    Son    may   be  liable   or  rcsponsil)le  to  the 
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owners  thereof,  or  others  interested."  The  policy 
was  subscribed  by  ditt'ereiit  viiiderwriters  for  dif- 
ferent sums  amounting  to  2,l)0(»/.,and  one  under- 
wrote the  policy  for  100/.  A  loss  happened  to 
goods  carried  by  J.  A:  Son  in  a  barge  for  which 
they  became  liable  to  those  interested  in  the 
goods  to  the  amount  of  1,100Z.  The  total  value 
of  the  risks  of  J.  «fc  Son  in  this  and  other  barges 
at  the  time  of  the  loss,  and  covered  by  the 
policy,  amounted  to  20,00OZ.  : — Held,  that  J.  & 
Son  were  entitled  to  be  indemnitied  for  the  loss 
actually  sustained,  viz.  1,100/.  and  to  recover 
from  tiie  one  underwriter  55/.,  his  proportion  ; 
antl  that  the  sum  to  be  recovered  was  not  merely 
such  a  proportion  of  their  loss  as  the  sum  for 
which  he  hail  subscribed  the  policy,  viz.  100/., 
bore  to  the  value  of  all  the  goods  afloat  and 
covered  by  the  policy  at  the  time  of  the  loss, 
viz.  20.000Z.  Joyce  v.  Kennard,  41  L.  J.,  Q.  B. 
17  :  L.  K.  7  Q.  B.  78  ;  25  L.  T.  932  :  20  W.  R.  233  : 
1  Asp.  M.  C.  19i. 

Carriers.] — An  insurance  on  goods  is  sufficient 
to  cover  the  interest  of  carriers  in  the  property 
under  their  charge  ;  for,  in  general,  if  the  subject- 
matter  of  insurance  is  rightly  described,  the  par- 
ticular interest  in  it  need  not  be  specified. 
Crowley  v.  Cohen,  3  B.  &  Ad.  478  ;  1  L.  J.,  K.  B. 
158. 

Foreign  Consignor.]  —  The  defendants,  an 
English  tirm,  traded  with  D.,  a  Spanish  shipping 
agent  at  Havannah.  The  plaintiffs  who  were 
Spanish  merchants  at  Havannah,  consigned  a 
cargo  of  goods  to  the  defendants  through  the 
agency  of  D.  The  defendants  knew  that  D.  was 
acting  for  a  third  party  who  was  alluded  to  as 
the  "  interesado,"  but  the  name  of  the  plaintiffs 
was  not  disclosed.  The  defendants  effected  an 
insurance  in  London  on  the  ship  in  the  name  of 
themselves  and  for  the  benefit  of  all  parties 
interested.  The  ship  having  been  lost,  the  policy- 
money  was  paid  to  the  defendants,  antl  D.  being 
insolvent,  the  plaintiffs  claimed  the  whole  of 
the  money  after  deducting  the  premiums  and 
expenses.  The  defendants  claimed  a  lien  for  the 
balance  of  their  general  account  <lue  from  D.  : — 
Held,  that  an  action  lay  by  the  Havannah  prin- 
cipals against  the  London  merchants  for  the 
policy  moneys ;  that  the  London  merchants 
were  not  entitled  to  a  lien  upon  the  moneys  for 
the  balance  of  their  general  account  with  the 
Havannah  agents,  and  could  not  in  that  action 
set-off  their  claim  to  that  balance,  or  set-off 
anything  except  the  premiums,  stamps  and  com- 
mission in  respect  of  the  insurance.  Mildred  v. 
Mastpon.%  53  L.  J.,  Q.  B.  33  ;  8  App.  Cas.  874  ;  49 
L.  T.  685  ;  32  W.  R.  125  ;  5  Asp.  M.  C.  182— 
H.  L.  (E.) 

Agent  of  Consignor.] — A.,  having  consigned  a 
cargo  to  B.,  ami  drawn  bills  on  him  to  the 
amount  of  it  in  favour  of  C,  his  general  agent, 
sent  these  bills  together  with  the  bills  of  lading 
to  C,  desiring  him  to  transmit  them  to  B.,  that 
B.  might  have  an  opportunity  of  insuring  ;  he 
also  drew  a  bill  for  300/.  on  C.  which  was 
accepted.  B.  refused  to  take  the  cargo  or  accept 
the  bills  drawn  on  him.  C.  then  effected  a  policy 
in  his  own  name  and  informed  A.  who  approved 
of  his  conduct : — Held,  that  C.  had  an  insurable 
interest  to  the  amount  of  300/.  Woolf  v.  Horn- 
castle,  1  Bos.  &  P.  310  ;  4  R.  R.  808. 

Indorser  of  Bill  of  Lading.] — The  indorsement 
and  deliverv  of  a  bill   of  lading  to  a  creditor 


prima  facie  convey  tlie  whole  property  in  the 
goods  from  the  time  of  its  tlelivery ;  but  if  the- 
intention  of  the  parties  appears  to  have  beem 
only  to  bind  the  net  proceeds  in  case  of  the 
arrival  of  the  goods,  then  an  insurance  made  on 
account  of  the  indorser  after  such  indorsement 
is  gooil.  inhhert  v.  Carter,  1  Term  Rep.  745  ; 
1  R.  R.  388. 

Consignees.]  —  The  plaintiffs  were  cottoui 
brokers  and  agents  in  London,  who  were  accus- 
tomed to  receive  consignments  of  cotton  from 
Bombay  for  sale  on  behalf  of  the  shippers,  who 
drew  bills  of  exchange  on  them  against  the  con- 
signments ;  the  bills  of  exchange  were  usually 
negotiated  in  India,  sent  to  this  country  with 
the  bills  of  lading  attached  as  security,  pre- 
sented to  and  accepted  by  the  plaintiffs  against 
delivery  of  the  shipping  documents  ;  and  the 
plaintiffs  were  in  the  habit  of  effecting  open 
floating  policies  of  insurance  with  the  defen- 
dants "  as  well  in  their  own  names  as  for  and  in 
the  name  or  names  of  all  and  every  person  or 
persons  to  whom  the  same  doth,  may  or  shall 
appertain  in  part  or  in  all."  Cotton  having 
been  shipped,  bills  of  exchange  drawn  on  the 
]ilaintiffs  against  it,  negotiated  and  sent  with 
the  bills  of  lading  and  accepted  against  delivery 
of  the  documents,  they  declared  the  cotton 
against  two  open  floating  policies  previously 
made  and  not  yet  exhausted  ;  and  the  cotton 
being  lost,  the  bills  of  exchange  paid  by  them, 
and  the  bills  of  lading  obtained,  brought  an 
action  on  the  policies,  averring  that  they,  or 
some  or  one  of  them,  were  interested  to  the  full 
amount  named,  and  that  the  insurances  were 
made  for  the  use  and  benefit  and  on  account  of 
the  persons  so  interested  :— Held,  per  Bovill, 
C.J.,  and  Denman  J.,  that  they  had  an  equitable 
interest  in  every  part  of  the  cotton,  and  that  it 
was  intended  that  not  only  their  interests  but 
those  of  the  other  parties  interested  should  be 
covered,  and  that  the  plaintiffs  having  such  an 
interest  and  a  duty  of  selling  and  managing, 
were  in  law  entitled  so  to  insure  and  were  the 
only  persons  to  bring  an  action,  and  might  aver, 
as  they  did  in  their"  declaration,  and  recover  to 
the  full  extent,  applying  the  proceeds  to  their 
own  benefit  to  the  extent  of  their  own  claims, 
and  holding  the  residue  for  the  other  persons 
interested  -."but  per  Brett  and  Keating,  J  J.,  the 
plaintiffs  were  consignees  for  sale  of  goods  not 
arrived,  who  had  made  advances  on  goods,  but 
had  only  a  contract  right  as  to  them,  and  though 
interested  in  every  part  were  not  the  legal 
owners,  and  therefore  they  were  by  law  limited 
to  the  recovery  of  their  own  beneficial  interest, 
which  alone  they  could  properly  insure  and 
recover.  Eh.sn-ort'h  v.  Alliance  Marine  Inanrance 
Co.,  42  L.  J.,  C.  P.  305  ;  L.  R.  8  C.  P.  596  ;  29 
L.  T.  479  ;  2  Asp.  M.  C.  125. 

Under  Invalid  Contract.]— H.  &  Co.,  being 
owners  of  two  ships,  called  the  '-Antelope"  and 
the  "Maria,"  trading  to  the  coast  of  Africa,  and 
which  were  expectetl  to  arrive  at  Liverpool,  with 
cargoes  of  palm  oil,  agreed  verbally  to  sell  to  the 
plaintiff  200  tons  of  oil  ;  100  tons  to  arrive  by 
the  "  Antelope,"  and  100  by  the  "  Maria."  The 
••Antelope"  did  afterwards  arrive  with  100  tons 
of  oil  on  board,  which  were  deliveied  by  H.  &  Co. 
to  the  plaintiff.  The  "  Maria,"  having  50  tons 
nf  palm  oil  on  board,  was  lost  by  peril  of  the  sea. 
The  plaintiff  having  insured  the  oil  on  board  the 
"Maria,"    together  with    the    expected    profits 
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thereon  : — Held,  that  he  had  no  insurable  Interest, 
as  the  contract  he  had  entered  into  with  H.  &  Co.. 
being  verbal  only,  was  incapable  of  being 
enforced.  Storhduh-  v.  Dinilop,  6  M.  i:  W.  224^ 
4  Jur.  681  ;  9  L.  J.,  Ex.  83. 

Purchase  of  Cargo — When  Property  passes.] 
— A.  ^;  Co..  in  London,  contracted  with  15.  ^:  Co.. 
of  Calcutta,  for  the  purchase  of  a  cargo  of  "new 
crop  Rangoon  rice,  per  '  Sunbeam,'  7u7  tons 
register,  at  9.y.  \\d.  per  cwt.,  cost  and  freight 
payment  by  sellers"  draft  oil  purchasers  at  six  i 
months'  sight,  with  documents  attached."  B.  1 
&  Co.  chartered  the  "  Sunbeam  "  to  go  to  Rangoon 
and  ship  a  cargo  of  rice,  and  A.  &  Co.  effected  a 
policy  of  insurance  "  at  and  from  Rangoon,  to 
any  port  of  discharge  in  the  United  Kingdom  or 
Continent  by  the  '  Sunbeam,'  on  rice,  as  interest 
may  appear,  amount  of  invoice  to  be  deemeil  the 
value."  The  "  Sunbeam  "  went  to  Rangoon,  and 
the  loading  commenced,  but  after  8.878  bags  of 
rice  were  on  board  she  sprang  a  leak  and  sank. 
and  the  ship  and  the  rice  were  totaUy  lost  :  4Ui» 
more  bags  would  have  completed  the  loading. 
The  captain  afterwards  signed  bills  of  lading  for 
the  8,878  bags,  and  B.  &  Co.  drew  bills  for  the 
price  upon  A.  &  Co.,  who  accepted  and  paid 
them  with  knowledge  of  the  loss.  In  an  action 
on  the  policy  of  insurance  : — Held,  that  A.  &  Co. 
had  no  insurable  interest  in  the  rice  that  was , 
shipped.     Anderson  v.  Morlce,  46  L.  J.,  C.  P.  11  ;  I 

1  App.  Cas.  713  :  3.5  L.  T.  566;  25  W.  R.  14  ;  | 
3  Asp.  M.  C.  2!»0— H.  L.  (E.)  I 

After  Stoppage  in  transitu.] — After  a  stoppage 
in  transitu,  the  vendee  ceases  to  have  an  insurable 
interest  in  goods.     Clui/  v.  Harrison,  5  M.  ic  Ry.  i 
17  :  10  B.  i:  C.  99 ;  8  L.  J.  (o.s.)  K.  B.  90. 

And  a  policy  effected  Vjefore  the  stoppage 
becomes  thereby  void.     Ih. 

Doable   Sale  —  Interest   of  First   Vendee.] — 
B.  sold  to  the  plaintiff,  to  be  delivered  at  Ports- 
mouth, from  500  to  700  Vjarrels  of  oats,  to  be 
shipped  h»y  I.  fiom  Youghal.     Four  days  after- 
wards B.  advised  the  jilaintiff  that  I.  had  engaged 
room  in  the  packet  to  take  about  60o  barrels  of 
oats  on  the  plaintiff's  account.    On  the  following 
day  the  plaintiff   insured  40oZ.  on  oats  per  the 
packet ;  the  oats  were  shipped,  but  the  packet 
being   boun<l  for  Southamijton,  and  refusing  to 
touch  at  Portsmouth,  B.  sold  the  oats  again,  and 
delivered  tlie  bill  of  lading  to  0.  at  Southampton  :  i 
the  plaintiff  insisting  tliat  he  was  entitled  to  the  I 
oats,  and  would  a.ssert  his  right  hy  action.     In  j 
the  meantime  the  packet  was  lost,  and  after  a 
long  disfiute,  the  jilaintiff,  in   consideration  of 
60/.,  by  indorsem(!iit  on  the  policy,  vested  the 
interest  in  the  insurance  in  Pi.  : — Held,  that  the  I 
plaintiff  harl  a  sufficient  interest  when  the  ]iolicy  ! 
was   effected,  and  that    he  wa.s  entitled  to  sue  | 
the   underwriter    on    this    jtolicv.      Spitrkex   v. 
Mfirshall    3    Scott.    172;    2    Bing.  (N.c.)   761;' 

2  H<.d-.<.  It  :  .--  I..  .1.,  C.  P.  2H6. 

Ptirchase  after  Loss.] — A  party  may  make  an 
insurance-  on  goods  lost  or  not  lost,  though  he 
has  acfpiired  his  interest  in  them  after  a  |(arti:d 
loss,  unless  he  bouglit  them  with  a  knowledge 
of  the  damage.  Smidrrlund  or  Suthrrhiitd  v. 
Pratt,  11  M.  A:  \V.  296:  2  D.  (N.S.)  K13;  12 
L.  J.,  Ex.  235;  7  Jur.  261. 

Price   of  Cargo   objected  to   by   Purchaser —  ! 
Property  passing  nevertheless.] — A.,    who   liad 
been  in  the  habit  of  buying  largely  guano  from 
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i  B.  &  Co.,  of  Liverpool,  at  prices  which  were 
settled  at  the  beginning  of  each  year,  wTote  to 
them  on  the  14th  of  February,  ordering  a  ship- 
ment of  100  tons,  provided  freight  did  not 
exceed  6^.  &d.  On  the  26th,  B.  &  Co.  wrote  in 
answer,  "  We  have  succeeded  in  fixing  the 
schooner  '  Anne  and  Isabella  '  to  carry  about 
115  tons,  at  your  limit  of  Qs.  6d.  per  ton.  We 
presume  we  may  value  upon  you  at  six  months 
from  the  date  of  shipment,  at  lOl.  per  ton "  ; 
adding,  in  a  postscript,  "  Please  say  if  you 
purpose  effecting  insurance  at  your  end."  On 
the  3rd  of  March  A.  wrote  objecting  to  the 
price,  but  concluding  with  a  request  that  some 
flowering  shnibs  should  be  sent  to  him,  in 
charge  of  the  captain.  On  the  same  day  A. 
effected  an  insurance  on  the  guano,  per  "Anne 
and  Isabella."'  The  guano  was  shipped  at  Liver- 
pool on  the  4th  of  March,  under  a  bill  of  lading, 
making  it  deliverable  to  B.  &  Co.,  or  their 
assigns.  I'he  bill  of  lading  (unindorsed)  was 
sent  from  Liverpool  to  one  of  the  members  of 
the  firm  of  B.  «5c  Co.  (then  in  Belfast),  who  was 
about  to  pay  A.  a  friendly  visit  at  Londonderry. 
That  gentleman  arrived  at  A."s  house  on  the 
evening  of  Saturday,  the  7th  of  March,  when  he 
told  A.  that  he  had  received  the  bill  of  lading 
and  invoice  of  the  guano,  and  a  draft  for  A.'s 
acceptance  for  the  amount  ;  and  on  the  morning 
of  the  yth  they  went  together  to  A."s  office,  and 
there  the  bill  of  lading  was  indorsed  and  handed 
over  with  the  invoice  to  A.,  who  thereupon 
accepted  the  bill.  In  the  course  of  the  same  day 
they  heard,  for  the  first  time,  that  the  "  Anne 
and  Isabella."  with  the  guano  on  board,  had 
been  wrecked  on  the  coast,  near  Londonderry  : 
— Held,  that  the  property  in  the  guano  passed 
to  A.  by  the  contract  froui  the  time  of  its  ship- 
ment, A.'s  letter  of  the  3rd  of  March  not  being  a 
repucliation.  though  expressing  some  dissatisfac- 
tion at  the  price  ;  and  that  A.  had  an  insurable 
interest  in  the  cargo  at  the  time  of  the  loss. 
Joyce  V.  Swann,  17  C.  B.  (N.s.)  84.  See  Seaiirave 
V.  Union  Mariiir  I/is-n ranee  Co.,  infra,  col.  1125. 

Captain's  Goods,  &c.] — A  |)olicy  on  '"goods, 
specie,  and  effects  "  belonging  to  a  cajjtain,  by 
usage  of  trade,  extends  to  money  expended  by 
him  in  the  course  of  the  voyage  for  the  use  of  the 
ship,  and  for  which  he  charges  respondentia 
interest,     frref/ory  v.  Christie,  3  Dougl.  419. 

Possessory  Interest.] — The  plaintiff  agreed 
with  one  AV.  for  a  sum  of  10,000/.  to  transport 
the  obelisk  known  as  ''  Cleopatra's  Needle  "  from 
Alexandria  to  London,  and  there  to  erect  it  upon 
.some  public  site  to  })e  afterwards  sclecteil.  To 
cover  expenses  (about  4,000/.)  the  plaintiff 
caused  twf)  policies  to  be  effected  with  the 
respective  defendants  "  ujjon  the  goods  and  mer- 
chandises in  the  good  ship  or  vessel  called  '  The 
Cleopatra'  iron  vessel  containing  the  obelisk  .  . 

.  .  valueil  at    4.300/ against    tiie  risk  of 

total  loss  only  "  ;  the  risks  insured  against  being 
the  ordinary  sea  risks,  ;ind  the  suing  and 
labouring  clause  being  in  the  ordinary  form. 
In  the  course  of  the  voyage  "The  Cleopatra"  got 
adrift  in  a  storm  in  tlie  Bay  of  Biscay  ;  and  was 
idtiiuately  picked  up  by  another  steamer  and 
carried  into  Ferrol.  where  the  salvors  detained 
her  undei'  a  claim  for  salvage.  The  Admiralty 
Division  awarded  them  2.000/.  salvage  and  costs. 
In  actions  u])on  the  policies  : — Held,  1.  That  the 
plaintiff,  being  the  owner  of  "  The  Cleopatra," 
and  having  possession  of  the  obelisk,  and  (possibly) 
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a  lien  upon  it  for  his  cxpcniliture,  had  a  sufficient 
insurable  interest,  at  least  to  the  extent  of  his 
outlay  :  2.  That  the  true  cifect  of  both  policies 
was,  an  insurance,  not  on  "  cargo  "  or  "  freight " 
only,  but  on  the  vessel  and  her  cargo  :  3.  That, 
imder  the  suing  and  labouring  clause,  the  assured 
was  entitled  to  recover  the  2,000Z.  awarded  to  the 
salvors,  but  not  the  costs  of  the  proceedings  in 
the  Admiralty  Court,  nor  the  expenses  incurred 
by  him  in  refitting  "  The  Cleopatra  "  at  Ferrol 
and  towing  her  to  London.  DLvoa  v.  W/iit worth, 
48  L.  J..  C.  P.  538:  i  C.  P.  D.  371;  40  L.  T.  718; 
28  W.  R.  184  ;  4  Asp.  M.  C.  326. 

Respondentia.] — Insurance  on  goods  does  not 
extend  to  respondentia  interest.  (ilorerv.Jilack, 
3  Burr.  1394. 

Goods  at  Purchasers'  Risk — Sale  of  Goods 
«'f.  0.  b."]— D.  sold  to  B.  200  tons  of  German 
sugar,  "  f .  o.  b.  Hamburg  ;  payment  by  cash  in 
London  in  exchange  for  bill  of  lading "  ;  the 
price  to  be  variable  according  to  the  percentage 
of  saccharine  matter,  which  was  not  to  exceed  or 
fall  short  of  certain  limits.  B.  resold  to  the 
respondent  the  same  quantity  at  an  increased 
price,  but  otherwise  upon  similar  terms.  D. 
also  sold  to  the  respondent  200  tons  upon  similar 
terms.  To  fulfil  these  contracts  390  tons  (being 
ten  tons  short)  were  shipped  in  bags  on  one 
vessel  at  Hamburg  for  Bristol,  no  bags  being  set 
apart  for  one  contract  more  than  the  other.  Each 
bag  was  marked  with  its  percentage  of  saccha- 
rine matter,  and  bills  of  lading  with  marks 
corresponding  to  the  bags  were  sent  to  D.  to  be 
retained  till  payment  in  accordance  with  the 
contracts.  The  respondent  was  insured  in 
floating  policies  "  upon  any  kind  of  goods  and 
merchandises "'  between  Hamburg  and  Bristol, 
and  duly  declared  in  respect  of  this  cargo.  The 
ship  sailed  from  Hamburg  for  Bristol  and  was 
lost.  After  receiving  news  of  the  loss,  D.  allo- 
cated 2,000  bags,  or  200  tons,  to  B.'s  contract, 
and  1,900  bags,  or  190  tons,  to  the  other  con- 
tract. In  an  action  upon  the  policies  : — Held, 
that  the  sales  being  "  f.  o.  b.  Hambui-g,"  the 
sugar  was  at  the  respondent's  risk  after  ship- 
ment ;  that  he  had  an  insurable  interest  in  it, 
and  that  the  underwriters  were  liable.  Inqlts 
V.  Stock,  .54  L.  J.,  Q.  B.  .582  ;  10  App.  Cas.  263  ; 
62  L.  T.  821  :  33  W.  R.  877  ;  5  Asp.  M.  C.  422— 
H.  L.  (E.) 

Full  Cargo — Freight  and  Passage  Money.] — A 
vessel  had  been  chartered  on  a  voyage  from 
Sydney  to  Calcutta  and  London,  but  upon  her 
arrival  at  Calcutta,  the  voyage  to  England  was 
abandoned  because  of  the  charterers  having 
stopped  payment,  and  the  ship  took  360  coolies, 
and  the  necessary  provision  for  their  use,  and 
12,000  bags  of  rice  for  Mauritius.  The  passage- 
money  of  the  coohes  amounted  to  1,994?.,  and 
was  payable  on  their  arrival  at  Mauritius,  and 
the  bill  of  lading  freight  of  the  rice  amounted  to 
1,412/.  On  hearing  this  the  owner  of  the  vessel, 
who  wished  to  insure  the  freight  on  the  rice 
only,  caused  a  policy  of  insurance  which  had 
originally  been  effected  for  1,000?.  upon  char- 
tered freight  valued  at  7,000?.  on  the  voyage 
from  Sydney  to  Calcutta  and  London,  to  be 
altered  by  the  underwriters  inserting  a  declara- 
tion "  that  the  within  voyage  is  from  Sydney  to 
Calcutta,  and  thence  to  Mauritius,  instead  of  as 
before  stated,"  and  that  "  the  within  interest  is 
to   be  on  freight  valued  at  2,000?."     The  sum 


insured  remained  unaltered  as  1,000?.  The 
insurer  was  not  informed  that  coolies  were 
carried.  Though  there  did  not  apjiear  to  exist 
a  customary  use  of  the  word  "freight"  in 
insurance  business,  yet  the  most  frequent  course 
was  to  insure  passage-money  by  some  distinguish- 
ing term  when  it  was  intended  to  insure  it,  and 
the  premium  for  insuring  such  upon  a  voyage 
from  Calcutta  to  Mauritius  was  generally  less 
than  for  insuring  freight  of  goods  upon  the  same 
voyage.  The  vessel  was  wrecked  near  Mauritius, 
and  the  rice  and  freight  were  wholly  lost,  but 
348  of  the  coolies  were  saved,  and  their  passage- 
money  was  paid  : — Held,  that  the  freight  of  the 
rice  only  was  insured,  but  that  as  the  rice  was 
not  a  full  cargo,  and  there  was  nothing  to  shew 
what  the  total  freight  would  have  been  had  the 
vessel  been  filled  up  with  cargo,  the  policy  was 
an  open  policy  for  half  the  loss  of  freight  of  the 
rice,  not  exceeding  1,000?.,  and  the  underwriters 
were  liable,  therefore,  for  the  amount  of  such 
half,  namely,  706?.  Dhiooti  or  Denoon  v.  Home 
and.  Colonial  Assurance  Co.,  41  L.  J.,  C.  P.  162 ; 
L.  R.  7  C.  P.  341  ;  26  L.  T.  628  ;  20  W.  R.  970  ; 
1  Asp.  M.  C.  309. 

Open  Policies — Declaration  of  Shipments  at 
less  than  real  Value.] — The  defendants  effected 
with  the  plaintiff,  a  Lloyd's  underwriter,  a  series 
of  open  policies  for  certain  specified  sums  to  cover 
shipments  to  be  declared  and  valued  as  interest 
might  appear.  The  policies  were  effected  at 
different  dates,  and  were  to  succeed  each  other 
in  the  order  of  date.  The  value  of  the  shipments 
were  declared  at  considerably  less  than  their  real 
value,  so  that  when  the  later  policies  were 
effected  the  earlier  policies  were  in  fact  more 
exhausted  than  they  would  ajjpear  to  be  from 
the  declarations.  The  undervaluation  of  the 
shipments  was  systematically  and  fraudulently 
made  by  the  defendants,  and  the  fact  that  they 
had  been  so  undervalued  was  concealed  from  the 
plaintiff  when  he  underwrote  the  later  policies  : 
— Held,  that,  under  these  circumstances,  a  jury 
would  be  justified  in  finding  that  the  conceal- 
ment was  of  a  fact  of  which  it  was  material 
that  the  plaintiff  should  have  been  informed,  in 
order  to  guide  him  in  deciding  whether  he  would 
underwrite  these  later  policies  or  not,  or  at  what 
rate  ;  and  that  on  the  jury  so  finding  the  plain- 
tiff was  entitled  to  have  such  later  policies  set 
aside  and  cancelled.  R'lraz  v.  Genis.ii,  50  L.  J., 
Q.  B.  176  :  6  Q.  B.  D.  222  ;  44  L.  T.  79  ;  4  Asp. 
M.  C.  377— C.  A. 

Purchasers  of  Goods  also  Charterers.] — Where 
the  charterers  of  a  vessel  were  also  the  pur- 
chasers of  a  cargo  of  wheat  to  be  shipped  on 
board,  and  the  master  of  the  vessel  from  time 
to  time  received  delivery  from  the  vendors  : — 
Held,  that  such  delivery  from  time  to  time  was 
a  delivery  to  the  purchasers,  that  it  vested  in 
them  a  right  of  possession  and  property,  and 
that,  consequently,  they  had  an  insurable  inte- 
rest in  such  wheat  as  had  been  so  delivered. 
Anderson  v.  Morice  (supra,  col.  1121)  dis- 
tinguished ;  Oxendale  v.  Wetherell  (9  B.  ct  C. 
387)  approved.  Colonial  Insurance  Co.  of  Xew 
Zealand  v.  Adelaide  Marine  Imura)ice  Co., 
56  L.  J.,  P.  C.  19  ;  12  App.  Cas.  128  ;  56  L.  T. 
173  ;  35  W.  R.  636  ;  6  Asp.  M.  C.  94— P.  C. 

Profit  on  Charter — Destruction  of  Merchant- 
able  Character  of  Cargo — Loss  of  Freight.] — 

The  plaintifl's,  who  had  chartered  a  steamship  at 
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a  lump  sum  freight  of  3.900?.,  insured  her  with 
the  defendants,  who  were  underwriters.  The 
interest  insured  was  described  in  the  polic}*  as 
"  2.000Z.  on  profit  on  charter  ....  warranted 
free  from  all  average."  The  plaintiffs  did  not 
inform  the  defendants  that  the  vessel  was  char- 
tered for  a  lump  sum  freight,  nor  of  the  amount 
of  their  bills  of  lading  freights.  During  the 
voyage  the  vessel  came  into  collision  with  another 
ship,  and  was  submerged  for  twenty-four  hours. 
A  large  portion  of  the  cargo,  consisting  of  dates, 
was  condemned  by  the  sanitary  authorities,  and 
not  allowed  to  be  delivered  to  the  consignees. 
The  dates  were,  however,  sold,  transhipped  and 
exported  for  distilling  purposes.  In  an  action 
brought  by  the  plaintiffs  upon  the  jiolicy  to 
recover  for  a  total  loss  : — Held,  that  the  dates 
iDcing  unmerchantable  as  such,  no  freight  was 
payable  in  respect  of  them ;  that  there  was, 
therefore,  no  profit  on  the  charter,  and  that  the 
plaintiffs  were  entitled  to  recover.  Asfar  v. 
BlnndeU.  65  L.  J.,  Q.  B.  138:  [1896]  1  Q.B.  123:  73 
L.  T.648:  U  W.  K.  130  ;  8  Asp.  M.  C.  106— C.  A. 

Policy  on  Goods — Capture — Freight  paid  in 
order  to  get  Possession.] — Cargo  owner  who  pays 
to  the  shipowners  freight  pro  rata  itineris  in  order 
to  get  the  proceeds  of  the  cargo,  which  had  been 
captured  by  the  enemy,  sold,  and  afterwards  the 
proceeds  i-estored  on  appeal,  cannot  recover  the 
freight  so  paid  against  the  insurer  of  the  goods. 
Baillie  V.  Jliii/dif/Ua/ti.  1  Park,  Ins.  (8th  ed.)  116. 

Goods   consigned   by  Debtor  to   be   held  for 
Creditor.] — A.  being  indebted  to  B.,  without  any 
order  from  him  consigns  goods  to  C,  to  be  held  j 
for  B..  and  indorses  the  bill  of  lading  to  C.  : —  I 
Held,  that  B.  had  an  insurable  interest  in  the 
goofls  so  consigned.     Hill  v.  Secrcfan,  1  Bos.  <Sc  P.  ■ 
mr,  ;  4  R.  R.  S06. 

Assignee  of  Cargo  under  void  Indorsement  of 
Bill  of  Lading.] — The  defendant  having  as  secu- 
rity foi-  a  debt  taken  an  indorsement  of  the  bills 
•of  lading  of  cargoes,  which  indorsement  was 
void  by  reason  of  an  act  of  baiikruptcy  com- 
mitted by  the  indorsee  before  the  indorsement, 
effected  an  insurance  of  the  cargoes  ;  and,  a  loss 
happening,  he  recovered  against  the  underwriters 
on  a  count  averring  interest  in  the  assignees  of 
the  bankrupt  : — Held,  that  the  assignees  could 
not  recover  over  this  money  a.s  had  and  received 
by  the  defendant  for  their  use.  Grant  v.  H'dl, 
4  Taunt.  3H0. 

Broker  nominal  Shipper  and  Consignee — Goods 
Purchased.] — A  broker,  who  is  noniiiial  shipper 
and  consignee  of  cargo,  and  a  nioie  agent  of  the 
vemlor  or  purchaser,  and  who  has  not  possession 
or  custody  of  the  gr)f)ds  as  carrier  or  bailee,  nor 
any  liability  to  account  for  their  loss  by  the 
perils  insured  against,  ha.s  no  insuraVjle  interest. 
.Sefifivfirr  v.  Union  Marine  Inxnninrc  Co.,  1 
H.  k  R.  302  ;  3.",  L.  J..  C.  P.  172  ;  L.  K.  1  C.  P. 
305  ;  12  Jur.  (N.s.)  3.5K  ;  14  L.  T.  479  :  14  W.  R. 
•690.  See  also  Jdijit  v.  Snvrnn.  17  C.  P>.  (N.S.)  84, 
supra,  col.  1 122. 

Insurance  of  Cargo  by  Shipowner  in  respect 
of  his  Liability  as  Carrier.] — See  Hill  v.  Scott, 


3.  Pass.vgk-monky. 

Expenses  of  Forwarding.] — If  any  passengers 
for  a  passenger  ship  sIjhU,  without  any  neglect 
•or  default  of  their  own  (as  by  reason  of  the  ship 


being  lost),  find  themselves  within  any  colonial 
or  foreign  port  or  place  other  than  that  at  which 
they  may  have  contracted  to  land,  the  master  of 
the  ship  is  bound  under  the  15  <fc  16  Vict.  c.  44, 
ss.  49,  50,  51,  to  forward  them  to  their  original 
destination,  and  the  amount  expended  by  him  in 
forwarding  them  may  be  recovered  from  the 
underwriters  of  a  policy  on  the  passage-money 
against  all  costs,  charges  and  liabilities  to  which 
the  owner  may  be  subjected  under  ss.  46,  47.  48, 
50,  51.  Gihson  v.  Bradford,  4  El.  &  Bl.  586  ; 
24  L.  J.,  Q.  B.  159  ;  1  Jur.  (N.s.)  520  ;  3  W.  R. 
183. 

Of  Maintenance.] — A  policy  was  made  at 

and  from  Liverpool  to  Boston  on  passage- money 
valued  at  700/.  The  policy  was  in  the  usual 
printed  form,  with  this  memorandum  :  "  On 
passage-money  of  emigrants,  subject  to  pay  a 
loss  pro  rata,  and  subject  to  the  clauses  and  con- 
ditions made  under  ss.  47  to  51  of  the  Passengers 
Act,  1852,  15  &  16  Vict.  c.  44,  compensation 
clause  excepted,  and  against  these  risks  only." 
The  ship,  being  a  passenger  ship  within  the  act, 
sailed,  and  by  a  peril  of  the  sea  was  driven  into 
a  foreign  port,  where  she  necessarily  remained 
repairing  damages  for  more  than  six  weeks,  after 
which  she  proceeded  with  the  passengers  to 
Boston,  and  arrived  there.  During  the  detention 
at  the  foreign  port  the  passengers  were  main- 
tained by  the  insured  at  a  cost  exceeding  the 
passage-money  : — Held,  that  this  was  not  a  loss 
incurred  under  the  enumerated  sections,  and  that 
the  underwriters  were  not  liable  to  make  it  good. 
Willis  V.  Cooke,  5  El.  &  Bl.  641  :  25  L.  J.,  Q.  B. 
16  ;  1  Jur.  (N.s.)  1164;  4  W.  R.  54. 

Policy    on    "Freight"    held    not    to    Cover 

Passage-money.] — See  Ui/ioo/i  or  iJrnoon  v.  Home 
and  Colonial  I/iA-ura/ire  Co.,  ante,  col.  1124. 

4.  Seamen's  Wages. 

Not  Insurable.] — A  seaman  cannot  insure  his 
wages — per  Lord  Stowell.  The  Xejrtune,  1  Hag. 
Adm.  227,  232.  S.  P.,  The  Ladi/  Durham,  3 
Hag.  Adm.  201. 

Goods  in  lieu  of  Wages.] — AVhere  a  mate 

of  a  shif)  or  a  sailor  is  to  receive  something  at 
the  end  of  the  voyage  in  lieu  of  wages  (e.g., 
slaves),  he  cannot  insure  it,  Wehxti-r  v,  l)e  Tastet, 
7  Term  Rep.  157  ;  4  R.  R.  402. 

5.  Expected  Profits. 

Validity.] — Expected  profits  on  a  cargo  may 
be  insured.  Grant  v.  Parkinson,  6  Term  Rep. 
483  ;  3  Bos.  i:  P.  85,  n.  ;  3  Dougl.  Ki. 

Description.]  — An  insurance  may  Vjc  effected 
on  profits  geneially  williout  more  (lescrii)tion, 
and  eiigndted  upon  a  policy  on  sliip  an<l  goods, 
in  the  common  printed  form  for  a  certain  voyage  ; 
with  a  return  of  premium  for  short  interest,  the 
assured  proving  an  interest  in  the  cargo.  Jiifre 
v.  Glover,  16  East,  218  ;  3  Camp.  276  ;  13  R.' R. 
801. 

An  insurance  on  the  imaginary  profits  of  a 
cargo  of  indigo  from  Bordeaux  to  be  sold  at 
Hamburg  is  good.  Henrirkson  v.  Manjet.ion, 
2  East,  549,  n.  ;  6  R.  R.  509,  n. 

Possible  Profits.] — The  owner  of  a  shij)  and 
D.  .sliii)ped  goods  on  a  voyage  from  Hamburg  to 
a  port  in  Asiatic  Russia.     The  adventure   was 
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expected  to  be  enormoussly  profitnble.  The  whole 
caviio  shipped  was  valued  at  8,000/.,  but  the  total 
insurances  effected  amounted  to  20,000/.,  the 
profits  being  variouslj-  estimated  at  from  80  to 
12.")  per  cent.  To  secure  these  profits  the  goods 
had  been  overvalued  to  the  extent  of  2.5  to  30 
per  cent.,  and  there  were  heavy  insurances  of 
commissions.  Amongst  the  cargo  was  a  ship- 
ment of  spirits  costing  1,000/.,  but  valued  at 
2,800/.  The  ship  went  down  in  fine  weather  in 
mid-ocean  without  any  known  cause.  D.  brought 
an  action  to  recover  commission,  profits  on  char- 
ter, and  1,800/.  of  the  2,800/.  insured  on  spirits. 
It  was  pleaded  that  the  loss  was  not  the  conse- 
quence of  perils  of  the  sea,  that  the  concealment 
of  the  over-insurance  was  concealment  of  a 
material  fact,  and  that  the  goods  were  shipped 
with  the  fraudulent  design  of  sinking  the  ship  : 
— Held,  that  an  insurance  on  profits  must  be 
taken  to  mean  possible  profits.  lonicles  v.  Pender, 
27  L.  T.  244  ;  1  Asp.  M.  C.  432. 

Upon  an  insurance  on  profits  valued  at  400/., 
where  the  plaiutifi:  declared  as  for  a  total  loss, 
and  it  appeared  that  after  a  shipwreck,  by  which 
many  of  the  slaves,  on  the  profits  of  whom  the 
insurance  was  made,  were  lost,  but  the  remainder 
reached  the  market  and  were  there  sold  ;  and  it 
did  not  appear  what  profit  was  made  of  them,  or 
whether,  if  all  had  arrived,  any  profit  would 
have  been  made  ;  though  it  was  found  that  the 
produce  of  those  who  were  sold  did  not  give  a 
profit  upon  the  whole  adventure  : — Held,  that 
the  plaintifE  was  not  entitled  to  recover.  Hodg- 
son V.  Glover,  6  East,  316 ;  8  R.  R.  49.5. 


lying  ready  to  be  shipped,  and  when  1,200  bags 
had  been  put  on  board,  she  was  blown  out  to  sea 
and  so  damaged  that  1,200  bags  of  rice  were 
spoiled,  and  she  was  disabled  from  taking  on 
board  the  remaining  4,800  bags,  which  were  sent 
to  London  in  another  ship,  and  arrived  there  in 
June.  The  "  E.  B."  having  been  repaired,  arrived 
at  London  in  November.  The  assurance  com- 
pany paid  M.  for  the  loss  of  profit  on  the  1,200 
bags  of  rice,  but  refused  to  pay  anything  for  the 
loss  of  profit  on  the  4,800  bags  :— Held,  first,  that 
M.  had  an  insurable  interest  in  the  expected 
profit  on  the  rice,  and  might,  by  a  policy  adapted 
to  the  case,  have  insured  that  special  interest 
from  the  time  that  the  rice  was  appropriated 
by  the  vendors  and  ready  to  be  shipped  at  Madras 
against  any  of  the  events  by  which  it  might  be 
defeated,  viz.,  loss  of  the  ship,  or  of  the  whole  of 
the  rice,  or  part  of  the  rice,  or  the  delay  of  the 
voyage.  Boi/al  Exclianqe  Assurance  Co.  v. 
uWSwhwy,  14  Q.  B.  634  ;  19  L.  J.,  Q.  B.  222  ;  14 
Jur.  998— Ex.  Ch. 

Held,  secondly,  that  according  to  the  meaning 
of  the  policy,  M.  insured  the  ordinary  profit  on 
rice,  and  only  against  losses  by  perils  of  the  sea 
directly  afEecting  the  rice,  and  consequently  the 
profits  on  the  rice  ;  and  therefore  the  policy 
attached  only  on  such  rice  as  was  actually  put 
on  board.     Ih. 

Held,  thirdly,  that  if  the  policy  attached  to- 
the  profit  of  the  rice  on  shore,  there  had  been 
no  loss  of  that  profit  by  perils  of  the  seas,  but 
only  a  retardation  of  the  voyage,  which  was  not 
insured  against  by  the  policy.     lb. 


Foreign  Government  Bounty.] — A  French  law 
provideil  that  "  the  vessel  which  shall  have  fished, 
either  in  the  Pacific  by  doubling  Cape  Horn,  or 
by  passing  through  the  Straits  of  Magellan,  or 
to  the  south  of  Cape  Horn,  at  62  degrees  of 
latitude  at  the  least,  shall  obtain  on  its  return  a 
supplemental  bounty,  if  it  brings  back  in  the 
produce  of  its  fishing  one-half  at  least  of  its 
burthen,  or  if  it  can  prove  a  navigation  of  sixteen 
months  at  least "  -.—Held,  that  a  vessel  which  had 
caught  fish  to  the  amount  of  half  its  burthen  in 
the  Atlantic,  then  doubled  Cape  Horn  and  fished 
without  success,  and  was  lost  within  sixteen 
months  after  setting  sail,  had  not  complied  with 
the  conditions  of  the  law  so  as  to  be  entitled  to 
the  bounty.  Devanx  v.  Steele,  8  Scott,  637  ;  6 
Binsr.  (n.c.)  358. 

Held,  also,  that  the  practice  of  the  French 
government  to  allow  the  bounty  under  such  cir- 
cumstances was  a  mere  matter  of  expectation, 
and  did  not  constitute  a  vested  interest  which 
could  be  the  subject  of  insurance.     lb. 

Position  of  Cargo.] — A  declaration  on  a  policy 
stated  that  M.  agreed  to  buy  6,000  bags  of  rice, 
supposed  to  have  been  shipped  at  Madras  on 
board  the  "  E.  B.,"  to  arrive  on  or  before  the  end 
of  May,  and  guaranteed  equal  to  samples,  at  19.s>. 
per  cwt. :  that  he  agreed  to  sell  the  same  6,000 
bags  at  20.S-.  6d.  per  cwt.  on  the  like  terms  ;  that 
he  had  just  reason  to  expect  by  reason  of  the 
contracts  and  the  arrival  of  the  rice  to  make  a 
profit  of  675/.,  and  thereupon  caused  a  policy  to 
be  effected  "  on  profit  on  rice  loaden  or  to  be 
loaden  on  board  the  '  E.  B.'  at  and  from  Madras, 
beginning  the  adventure  on  the  goods  and  mer- 
chandises from  and  immediately  following  the 
loading  thereof  on  board  the  ship  at  Madras." 
"When  the  "  E.  B."  was  at  Madras  ready  to  receive 
the  6,000  bags  of    rice  on   board,   which   were 


Nature  of  Loss.] — Where  profits  are  insured 
against  perils  of  the  sea,  the  liability  of  the- 
underwriters  does  not  attach  unless  the  profits 
themselves  are  lost  by  a  peril  insured  against. 
C/io2)e  V.  Brynolds,  5  C.  B.  (N.s.)  642  ;  28  L.  J., 
C.  P.  194  ;  5' Jur.  (N.S.)  822  ;  7  W.  R.  208. 

A.  bought  goods  of  B.,  to  arrive  at  Bristol  by 
the  ship  "  James  Daly  "  from  the  West  Coast  of 
Africa,  and  effected  an  insurance  with  G.  against 
the  ordinary  perils,  with  a  memorandum  indorsed 
on  the  policy,  declaring  the  insurance  to  be  "  on 
profit  in  palm  oil,  valued  at  the  rate  of  three 
guineas  per  cent.,  per  'James  Daly.'"  "The 
James  Daly,"  while  on  her  voyage  to  Bristol 
with  the  oil  on  board,  was  lost  by  a  peril  insured 
against,  but  the  oil  was  brought  home  undamaged 
by  another  vessel,  and  was  sold  by  B.  to  a  third 
person  : — Held,  that  there  had  been  no  such  loss 
of  the  subject-matter  of  insurance  as  was  con- 
templated by  the  policy.     lb. 

Where  profits  were  insured  by  a  policy  on 
goods  "  beginning  the  adventure  upon  the  said 
goods  from  the  loading  thereof  on  board  the  said 
ship,"  and  the  ship  was  lost  before  she  reached 
the  port  at  which  the  cargo  was  ready  to  be 
shipped,  it  was  held  that  the  policy  never  attached, 
and  that  the  owner  could  not  recover  under  it  for 
the  delay  in  the  shipment  of  the  cargo  and  conse- 
quent loss  of  profits.  Hnlltrad  v.  Young,  6- 
El.  &  Bl.  312  ;  25  L.  J.,  Q.  B.  290  ;  2  Jur.  (N.S.) 
970  ;  4  W.  R.  530. 

Interest  in  Profits  on  Cargo  bought.]— See 
Roijal  E.rcliange  Assurance  Co.  v.  M'Swineij, 
supra. 

Valued  Policy]— Profits  on  cargo  may  be 
insured  by  a  valued  policy.  Ua  relay  v.  Cousins,. 
2  East,  544  ;  6  R.  R.  505. 
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G.  Ship  and  Furniture. 


Owners.] — When  a  ship  is  purchased  in  the 
name  of  two  persons.  A.  and  B.,  but  the  purchase- 
money  is  by  arrangement  between  them  paid  by 
A.  only  :  and  B..  in  order  to  give  some  security 
to  A.  for  the  payment  of  his  share,  authorises  A. 
to  insure  the  ship  in  his.  A.'s  name  alone,  and  in 
case  of  the  loss  of  the  ship  to  receive  the  whole 
insurance  money,  and  so  i)ay  himself  the  amount 
due  to  him  from  B. ;  A.  has  an  insurable  interest 
in  the  whole  ship,  and  may,  in  an  action  on  a 
valued  policy,  recover  in  his  own  name  the  full 
amount  insured.  A  statement  h\  B.  to  a  third 
person  of  this  arrangement  with  A.,  being  a 
declaration  against  his,  B."s  interest,  is  evidence 
against  the  insurers  to  shew  A.'s  insurable 
interest.  Proctiwial  Insurance  Co.  of  Canada 
V.  Leduc,  43  L.  J.,  P.  C.  49  ;  L.  R.  6  P.  C.  224  ; 
31  L.  T.  142  :  22  W.  K.  929  :  2  Asp.  M.  C.  338— 
P.  C. 

A  person  who  makes  insurances  as  the  owner  of 
a  ship  must  stand  so  registered  at  the  custom- 
house at  the  time  and  the  production  of  the 
register  from  the  custom-house  is  conclusive 
evidence  of  ownership.  Mamli  v.  liobinson,  4 
Esp.  98;  3  R.  R.  617. 

Where  it  is  stipulated  by  a  charterparty,  that, 
in  case  the  ship  is  lost  during  the  voyage,  the 
charterer  shall  pay  the  owner  a  sum  of  money, 
which  is  estimated  as  the  value  of  the  ship,  the 
owner  has  still  an  insurable  interest  in  the  ship 
during  the  voyage.  Ilohhx  v.  Ilaanam,  3  Camp. 
93  :  13  R.  R.  764. 

A.  having  insured  his  ship,  afterwards  trans- 
ferred it,  but  without  the  policy,  to  B.  The  trans- 
fer on  the  register,  though  absolute  in  form,  was, 
in  fact,  by  way  of  mortgage.  The  ship  having 
foundere<l : — Held,  that  A.  being  liable  for  the 
mortgage  debt,  had  a  sufficient  interest  in  the 
ship  to  entitle  him  to  lecover  the  whole  loss. 
ITutchinnon  v.  Wright.  2.">  Beav.  444  ;  27  L.  J., 
Ch.  834  ;  4  Jur.  (N.s.)  749  ;  6  W.  R.  47.5. 

Held,  also,  that  the  policy  of  the  17  iV:  18  Vict, 
c.  104,  did  not  apply  to  such  a  case.     Ih. 

A  shipowner  whose  ship  is  mortgaged  may,  if 
he  remains  in  possession,  insure  his  ship  to  the 
full  amount  of  her  value.  Prori/n-iiil  IiLtiirancc 
Co.  of  Canada,  v.  Lrdiir,  supra. 

Tackle.] — A  i)olicy  upon  a  ship  employed  in 
the  rireeidaiid  trade,  on  "shi|),  tackle,  apparel, 
and  furnifui'e."  does  not.  l)v  the  usage  of  trade, 
cover  thi;  fishing-tackle.  //'/.s7.///.v  v.  Pirkerxgill, 
3  Doiigl.  222. 


Provisions.] — I'rDvisions  in  a  sliip  tnr  ilic  use 
of  the  crew  are  prdtecfed  by  a  policy  on  the  ship 
and  furniture.  Jironz/h  v.  ]\'/iitiiior/',  4  Term 
Rep.  206  ;  2  R.  R.  36l'. 

Wages.]  —  Seamen's  wages  and  jirovisions 
<luring  an  embargo  are  not  covered  by  an  insur- 
ance f)n  the  Ijody  of  theshi]),  Kdhrrtxon  v.  Ewrr, 
1  Term  Rep.  127;  1  R.  K.  ir,|.  S.  1'..  Edr,,  v. 
Piiole,  1  Term  Rep.  132.  ii. 

Ship  Assigned  to  secure  Debt.] — A.  having 
insured  soo/.  upnn  his  fiwii  ship,  and  being 
greatly  indebted  to  B..  deposits  securities  witli 
B..  and  assigns  the  shi])  to  him  absolutely.  The 
ship  was  afterwards  lost.  In  an  action  on  the 
jiulicy  the  underwriters  contended  that  tlieimlicy 
was  void,  for  want  nf  interest,  under  19  Geo.  2, 
c.  37  :  A.  having  suM  the  ship  before  the  loss  : — 


Held,  that,  the  assignment  to  B.  being  no  more 
than  a  pledge  or  security  for  debt,  A.  had  a  suffi- 
cient interest  in  the  ship  at  the  time  of  her  loss. 
Alston  V.  Camphell,  4  Bro.  P.  C.  476, 

Hull  and  Machinery  —  Disbursements.] — An 

insurance  upon  hull  and  machinery  of  a  steam- 
ship by  a  time  policy  does  not  cover  items  of 
expentliture  for  the  voyage  upon  coals,  stores, 
and  provisions.  Roddicli  v.  Indemnity  Mutual 
Marine  Insurance  Co.,  post,  col.  1178. 

Wages  and  Expenses  in  Port  of  Distress  not 
covered  by  Policy  on  Ship.]  —  Extraordinary 
wages  paid  to  seamen  and  provisions  expended 
during  the  detention  of  a  ship  for  repairs  in  a 
port  of  distress  are  not  covered  by  a  policy  on 
ship.  Fletcher  v.  Poole,  1  Park,  Ins.  (8th  ed.) 
115. 

7.  Deciv  Cargo,  Jettison. 

Insurable  Interest.] — An  insurance  broker 
effected  an  open  policy  on  a  cargo  of  cotton  on 
board  the  ship  of  his  principal.  It  was  intended 
to  ship  the  cotton  on  board  at  the  shipper's  risk, 
which  should  have  been  expressed  in  the  bill  of 
lading,  but  by  a  mistake  of  the  shipowners' 
agent  in  the  foreign  port  at  which  the  cotton  was 
put  on  board,  a  clean  bill  of  lading  was  given. 
On  the  voj^age  the  vessel  encountered  heavy 
weather,  and  the  cotton,  owing  to  its  being 
carried  on  deck  was  compelled  to  be  jettisoned. 
The  broker  gave  notice  to  the  insurance  com- 
pany of  the  loss,  but  other  o\)iin  policies  having 
been  effected  with  the  same  insurance  company 
by  the  same  shipowners  for  cotton  shipped  sub- 
sequently, and  declarations  having  been  made  on 
these  policies  by  the  broker,  although  no  declara- 
tion had  been  made  in  resjicct  of  the  cotton  that 
had  been  lost,  he,  on  discovering  that  a  mistake 
had  been  made,  and  that,  contrary  to  his  insti'uc- 
tions,  a  clean  bill  of  lading  had  been  given,  instead 
of  one  expressing  that  the  cotton  was  shipped  at 
the  shipi)er's  risk,  altered  the  declarations  on  the 
policies  by  substituting  for  certain  cotton  therein 
the  cotton  which  had  been  jettisoned  : — Held, 
that  the  shipowners  being  liable  for  the  loss  of 
the  goods  by  jettison  through  their  being  carried 
on  deck,  had  an  insurable  interest  in  respect  of 
which  they,  and  therefore  their  agent,  were 
entitled  to  recover.  Stephen.^  v.  An.it raluxian 
In.iurance  Co..  42  L.  J.,  C.  P.  12  :  L.  R.  8  C.  P, 
IS  ;  27  L.  T.  .-)8r)  ;  21  W.  R.  228  ;  1  Asp.  M.  C.  458. 

8.   P>ILLS  AND  Al)VAXCi;.S   FOR   SHIP'S   USE, 

Advances  by  Charterer.] — Advances  made  by 
the  charterer  to  tiie  master  at  the  port  of  load- 
ing, to  be  jiaid  by  deductions  out  of  freight;  give 
the  charterer  an  insurable  interest  in  a  policy  (m 
disbursements.  Cnrrie  v.  Boinhaij  .Vat ire  Insur- 
ance Co.,  6  Mooi'c,  P.  C.  (N.S.)  302  ;  39  L.  J,, 
1'.  C.  1  :  L.  R.  3  P.  C.  72  ;  22  I..  T.  317  ;  18  W.  R. 
296.     See  al.10  ea.se.i  ante,  col.  1113. 

Money  Lent  to  Captain.] — A  policy  (m  money 
lent  to  the  captain.  payal)le  out  of  the  freight,  is 
illegal,  and  the  picmium  cannot  l)c  lecovered 
fron)  tlic  underwriter.  ]\'//.fonv.  lloi/al  K.vclunKje 
Axmranee  Co.,  2  Caniii.  626  ;   12  R.'  R.  760. 

Bills  for  Expenses,  j — .\  memoraTidum  for  a 
cliartcr  statr<l  tli;it  cmc-half  of  tlie  freight  w;is  to 
be  paid  in  c:ish  <jii  uidoading  and  right  delivery 
of   the    cargo,   and    the   remainder    by    bill    on 
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London,  at  four  months'  date,  thirty  running 
days  to  be  allowed  for  loading  and  discharging, 
and  ten  days"  demurrage  at  4/.  per  day,  the  cap- 
tain to  be  "sui)plied  with  cash  for  the  ship's  use. 
In  piirsuanee  of  this  last  stipulation  the  master 
drew  a  bill  of  exchange  on  the  freighters  which 
was  duly  accepted  and  paid  : — Held,  that  the 
freighters  had  no  insurable  interest  in  such  bill. 
Mnijidd  V.  Maithuitl,  i  B.  &  Aid.  582  ;  23  R.  H. 
402. 

An  East  India  cajjtain,  having  borrowed 
money  from  A.,  in  order  to  secure  him,  arranged 
with  "B.  that  C.  should  draw  bills  on  D.  (A.'s 
agent  at  Calcutta)  in  favour  of  the  captain,  pay- 
able thirty  days  after  the  arrival  of  the  ship  ; 
which  bilfs  A.  was  to  indorse  to  B.,  who  was  to 
negotiate  them  in  Calcutta,  upon  the  captain's 
consigning  to  D.  goods  to  double  the  amount  of 
the  bills  : — Held,  that  B.  had  no  insurable  interest 
in  these  bills  ;  and  that,  even  if  he  had,  he  was 
not  entitled  to  recover  upon  a  policy  describing 
them  as  bills  of  exchange.  Palmer  v.  Pratt,  i) 
Moore,  358  ;  2  Bing.  185  ;  3  L.  J.  (O.S.)  C.  P. 
250  ;  27  R.  R.  583. 

The  master  of  ^a  ship  drew  a  bill  on  his  owners 
for  supplies  for  the  ship,  and  wrote  on  the  bill, 
"  If  this  be  not  honoured,  the  holder  will  insure 
the  amount,  and  place  the  premium  to  the 
drawer's  account."  The  bill  being  dishonoured, 
the  holder  insured  the  shi})  for  three  months, 
and  decliired  interest  in  the  bill,  which  was  to  be 
sufficient  proof  of  interest ;  the  ship  was  lost 
after  the  three  months  : — Held,  that  the  owner 
of  the  bill  was  authorised  to  insure  for  his  own 
benefit,  and  was  warranted  in  insuring  for  three 
months,  and  that  he  might  recover  the  premium 
against  the  drawer.  Tashpr  v.  Scott,  1  Marsh. 
556;  6  Taunt.  234  ;  16  R.  R.  608. 

Invalid  Hypothecation.] — A  ship  having 

put  into  a  foreign  port  in  a  damaged  state,  the 
master  borrowed  money  of  a  merchant  there,  for 
necessary  repairs  and  disbursements  ;  to  secure 
which  he  drew  bills  upon  his  owner,  and  also 
executed  an  instrument  which  purported  to  be 
an  hypothecation  of  the  ship,  cargo,  and  freight. 
By  this  instrument  the  merchant  who  advanced 
the  money  forebore  all  instrument  beyond  the 
amount  necessary  to  insure  the  ship  to  cover  the 
advances,  and  the  master  took  upon  himself  and 
his  owner  the  risk  of  the  voyage,  making  the 
money  payable  at  all  events,  and  subjecting  the 
ship  to  seizure  and  sale  by  virtue  of  process, 
"  out  of  the  High  Court  of  Admiralty  of  England, 
or  any  court  of  vice-admiralty  possessing  jinis- 
diction  at  the  port  at  which  the  ship  might  at 
any  time  hap})en  to  be  lying,  or  to  be  according 
to  the  maritime  law  and  custom  of  England,"  in 
the  event  of  the  bills  being  refused  acceptance 
or  dishonoured  : — Held,  that  this  not  being  such 
an  hypothecation  as  could  be  enforced  in  the 
Court  of  Admiralty,  the  payment  of  the  money 
borrowed  not  being  made  to  depend  upon  the 
arrival  of  the  vessel,  the  merchant  had  no  insur- 
able interest  in  the  ship.  Stahihanh  v.  filiepurd, 
13  C.  B.  418  ;  1  C.  L.  R.  609  ;  22  L.  J.,  Ex.  341  ; 
17  Jur.  1032  ;  1  W,  R.  505— Ex.  Ch. 

Expenses  of  Cargo.] — A  shipowner  who  has 
paid  money  in  order  to  release  the  ship  and 
cargo  from  a  claim  for  salvage,  has  a  lien  on  the 
cargo  for  the  proportion  of  those  expenses  pay- 
able to  him  Ijy  the  owners  of  the  goods,  and  an 
insurable  interest  in  the  cargo  in  respect  of  such 
lien.     BrhnjH  v.  Merchaiit   Traders    Ship  Loan 


and  Assurance   Association.    13  Q.  B.  167  :    18 
L,  J.,  Q.  B.  178  ;  13  Jur.  787. 

The  plaintiff  agreed  with  one  W.  for  a  sum 
of  10,000Z.  to  transport  the  obehsk  known  as 
"  Cleopatra's  Needle"  from  Alexandria  to  London, 
and  there  to  erect  it  upon  some  public  site  to  be 
afterwards  selected.  To  cover  the  expenses 
(about  4,000/.)  plaintiff  caused  two  policies  to  be 
effected  with  the  respective  defendants  "  upon 
the  goods  and  merchandises  in  the  good  ship  or 
vessel  called  'The  Cleopatra'  iron  vessel  contain- 
ing the  obelisk  .  .  .  valued  at  4,000Z.  .  .  .  against 
the  risk  of  total  loss  only "  ;  the  risks  insured 
against  being  the  ordinary  sea  risks,  and  the 
suing  and  labouring  clause  being  in  the  ordinary 
form.  In  the  course  of  the  voyage  the  "  Cleo- 
patra "  got  adrift  in  a  storm  in  the  Bay  of  Biscay  ; 
and  was  ultimately  picked  up  by  another  steamer 
and  carried  into  Ferrol,  where  the  salvors  detained 
her  under  a  claim  for  salvage.  The  Admiralty 
Division  awarded  them  2,000Z.  salvage  and  costs. 
In  actions  upon  the  policies  : — Held,  1.  That  the 
plaintiff,  being  the  owner  of  the  "  Cleopatra,"  and 
having  possession  of  the  obelisk,  and  (possibly)- 
a  lien  upon  it  for  his  expenditure,  had  asutficieut 
insurable  interest,  at  least  to  the  extent  of  his 
outlay  :  2.  That  the  true  effect  of  both  pohciea 
was,  an  insurance,  not  on  "cargo,"  or  "  freight" 
only,  but  on  the  vessel  and  her  cargo  :  3.  That, 
under  the  suing  and  labouring  clause,  the  assured 
was  entitled  to  recover  the  2,000Z.  awarded  to  the 
salvors,  but  not  the  costs  of  the  proceedings  in 
the  Admiralty  Court,  nor  the  expenses  incurred 
by  him  in  refitting  the  "Cleopatra"  at  FerroL 
aiid  towing  her  to  London.  Bi-t-on  v.  117*  itwortJi, 
48  L.  J.,  C.  P.  538  ;  4  C.  P.  D.  371  ;  40  L.  T.  718  ; 
28  W.  R.  184  ;  4  Asp.  M.  C.  326. 

Advances  on  Ship — "Full  interest  admitted."] 

— A  policy  insuring  cash  ailvances  on  a  ship  is 
within  19  Geo.  2,  c.  37,  s.  1.  Such  a  policy 
containing  the  term  "full  interest  admitted"  is 
avoided  by  that  statute.  Smith  v.  liri/noJds  (1 
H.  &  N.  221  ;  25  L.  J.,  Ex.  337  ;  4  W.  R.  644)  ; 
and  Be  Mattos  v.  North  (37  L.  J.,  Ex.  116 ;  L.  R. 
3  Ex.  185  ;  18  L.  T.  797),  followed.  Berridge  v. 
3Ian  On  Insnranee  Co.,  56  L.  J.,  Q.  B.  223  ;  18 
Q.  B.  D.  346  ;  56  L.  T.  375  ;  35  W.  R.  343 ;  6 
Asp.  M.  C.  104— C.  A. 

Advance   by  Agent  —  Bill   Accepted.]  —  A., 

having  consigned  a  cargo  to  B.,  and  drawn  bills 
on  him  for  tlie  price  of  it  in  favour  of  C,  his 
general  agent,  sends  these  bills,  together  with  the 
bills  of  lading,  to  C,  desiring  him  to  forward 
them  to  B.,  in  order  that  he  might  insure.  He 
also  draws  a  bill  for  300Z.  on  C,  which  is  accepted. 
B.  refuses  to  take  to  the  cargo,  or  to  accept  the 
bills.  C.  then  insures  in  his  own  name,  informing 
A.,  who  approves.  The  goods  are  lost,  and  C. 
sues  on  the  policy  : — Held,  that  the  policy  was 
good  within  28  Geo.  3,  c.  56 ;  and  that  C. 
had  an  insuraVjle  interest  to  the  amount  of  300/. 
Wolff  \.  Ilorncastle,  1  Bos.  i:  P.  316  ;  4  R.  R.  808. 

Advances  for  Transport  of  Coolies  payable  on 
their  Arrival— Loss  by  Mutiny  of  Coolies.]— See 
Naylor  v.  Palmer,  ante,  col.  1107. 

9.  Bottomry,  Respondentia,  Mortgage. 
Bottomry — Policy  decreed  to  be  delivered  up.] 

— One  having  no  interest  in  the  ship  len<ls  3(iOL 
on  a  bottomry  bond,  and  insures  450/.  on  the  ship  ; 
policy  decreed  to  be  delivered  up.  One  having 
no  interest  in  a  ship  insures  it,  the  assurance  is 
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the  plaintifE  and  another,  although  they  are 
general  partners  in  trade.  Ererth  v.  Blnckhiirn, 
6  M.  &  S.  152  ;  2  Stark.  66. 

Damages.] — Where  repairs   are   ordered 

by  the  underwriters,  for  the  payment  of  which 
a  bottomry  bond  is  given,  and  they  refuse  to  pay 
it  on  the  arrival  of  the  ship,  in  consequence  of 
which  the  ship  is  sold,  they  are  liable  for  all  the 
damage  which  accrues  to  the  owner  in  conse- 
quence of  that  refusal.  Da  Costa  v,  Xewnham, 
2  Term  Hep.  407. 

East  India  Trade.]— The  7  Geo.  1,  c.  21, 

s.  2,  prohibiting  loans  of  bottomry  by  British 
subjects,  upon  foreign  ships  engaged  in' the  East 
India  trade,  is  repealed.  The  India,  Br.  &  Lush. 
221  ;  33  L.  J.,  Adm.  1<»3  ;   12  L.  T.  316. 

Total  Loss.] — An  assured  on    bottomry 

cannot  recover  against  the  underwriter,  unles's 
there  has  been  an  actual  total  loss  of  the  ship  ; 
for  if  the  ship  exists  in  specie  in  the  hands  of 
the  owners,  though  under  circumstances  that 
would  entitle  the  assured  on  the  ship  to  abandon, 
it  will  prevent  its  being  an  utter  loss  within  the 
meaning  of  the  lx)ttomry  boutl.  T/iom.w/i  v. 
liuj/al  E-rchaiKje  A.sxitranci;  Co.,  1  M.  &  S.  30  ;  l-l 
R.  E.  388. 

A  lender  on  bottomry  cannot  recover  if  a  loss 
happens  by  capture,  if  it  is  such  as  to  occasion  a 
total  loss  :  but  if  the  ship  is  taken  and  detained 
for  a  short  time  and  yet  arrives  at  the  port  of 
destination  wiihin  the  time  limited  (if  time  is 
mentioned  in  the  condition),  the  bond  is  not  for- 
feited, and  the  obligee  may  recover.  Joyrc  v. 
WilUunison,  3  Dougl.  164. 

Theie  is  no  average  or  salvage  on  a  bottomry 
bond.     Ih. 

Constructive.]  —  The    conditions   of     a 

Ixittdun-y  Ijond  jirovided  for  its  defeasance  on 
payment  of  the  amount  of  the  bond,  "  or,  in  case 

London,"  were  intended  only  to  give  the  lenders  ^^  ^^'^  loss  of  the  ship  or  vessel,  such  an  average  as 
a  claim  on  the  shij),  in  preference  to  other  j  by  custom  shall  have  become  due  on  the  salvage, 
claims,  in  case  of  the  ship's  arrival  at  some  other  i  oi'  if"  on  the  voyage  the  ship  or  vessel  should  be 
than  the  destined  jjort,  and  not  to  provide  for  the  ■:  utterly  lost,  cast  away,  or  destroyed."     The  ship 

having  become  a  constructive  total  loss,  the 
bondliolder,  by  a  decree  in  the  Admiralty  Court, 
obtained  payment  to  him  of  the  proceeds  of  the 
ship,  which  h;ul  been  paid  into  court,  and  which 
weie  insuflicieiit  ;  the  court  holding  that  a 
bottomry  Ijoiid  was  only  discharged  by  payment 
or  by  an  absolute  total  loss,  and  that  the  condi- 
tion )>roviding  for  defeasance  on  payment  of 
such  average  as  by  custom  should  have  become 
due,  (lid  not  refer  to  the  case  of  a  constructive 
total  loss.  In  an  action  by  the  bondholder  on  a 
policy  of  insurance  upon  the  l)ond  : — Held,  that 
the  doctrine  of  const  nictive  total  loss  was  not 
a]ipii<'al)lc  to  a  policy  of  insurance  on  bottomry, 
and  tii.il  the  condition  of  defeasance  did  not 
apply  to  the  case  of  a  constructive  total  loss. 
livoiniilivUl  v.  SuKthcrii  Iiixni-aiirc  Co.,  39  L.  J., 
E.\.  1H6;  L.  K.  .-.  Kx.  11)2  ;  22  L.  T.  371  ;  18 
W.  Jl.  KIO. 


void,  though  the  policy  runs  interest  or  no 
interest.  But  if  he  is  interested  in  the  ship,  he 
may  insure  more  than  the  value  of  his  interest. 
"Where  one  insures  a  ship,  if  he  would  have  any 
benefit  of  the  insurance,  he  must  renounce  hfs 
interest  in  the  shi]).  Goddart  v.  Garrett,  2 
Vern.  269. 

Insurance  held  Valid.  ] — One  lends  2rM.  on  a 
lx)ttomry  bond,  and  afterwards  insures  on  the 
same  ship.  The  ship  is  lost.  He  shall  have 
both  the  benefit  of  the  insurance  and  the  money 
due  on  the  bond  too.  Ilarman  v.  Vanhattuit, 
2  Vern.  716:  Eq.  Ca.  Abr.  371. 

What  is  Insurable  Bottomry  Interest.] — An 

instrument  executed  in  a  foreign  port  by  the 
master  of  a  ship,  reciting  that  his  vessel,  bound 
to  London,  had  received  considei'able  damage, 
and  that  he  had  borrowed  1,077/.  to  defray  the 
expenses  of  repairing  her,  jiroceeiled  as  follows  : 
'■  I  bind  myself,  my  ship,  her  apparel,  tackle,  &,c., 
as  well  as  her  freight  and  cargo,  to  pay  the  above 
sum,  with  \2l.  \)Qv  cent,  bottomry  premium  ;  and 
I  further  bind  myself,  shij),  her  freight  and 
cargo,  to  the  payment  of  that  sum  with  all 
charges  thereon,  in  eight  days  after  my  arrival 
at  the  jjort  of  London  :  and  I  do  hereby  make 
liable  the  vessel,  her  freight  and  cargo,  whether 
.she  do  or  do  not  arrive  at  the  port  of  London, 
in  preference  to  all  other  debts  or  claims,  declar- 
ing that  this  iiledge  or  bottomry  has  now,  and 
must  have,  preference  to  all  other  claims  and 
charges,  until  .such  principal,  with  12/.  per  cent, 
bottomry  premium,  and  all  charges,  are  duly 
paid"  : — Held,  that  this  was  an  instrument  of 
VK)ttomry,  for  an  intention  sufficiently  ai)peared 
fi-om  the  whole  of  it  that  the  lender  should  take 
upon  himself  the  ])eril  of  the  whole  voyage  ; 
that  the  words,  '•  my  arrival,"  must  be  under- 
stood to  mean  •■  My  ship's  arrival ;  "  and  that  the 
words,  •'!  make  liable  the  vessel,  her  fieight 
and  cargo,  whether  she  do  or  do  not  arrive  at 


event  of  the  loss  of  the  ship.  Siiiu/i(nid.s  (oi 
Slniondii)  v.  Jhid(ixoii,  3  V>.  ^  Ad.  "jU  :  1  L.  ■!., 
K.  15.  .-.1  — Ex.  Cl'i.  Overruling  3  M.  .Sc  P.  38.")  ; 
6  Hing.  114  :  7  L.  .J.  (o.s.)  C.  P.  239. 

The  master  of  a  ship  borrowed  lufniey  of  the 
plaintiffs  for  re|)airs,  and  gave  them,  by  way  of 
security,  bills  drawn  by  him  ui)on  the  owner  of 
the  ship  and  ujjon  the  consignee  of  the  cargo. 
and  also  an  instrunu;nt  of  liypotiiecation,  by 
which  he  took  upon  himself  and  his  owner  the 
risk  of  the  voyage,  made  the  money  repayable 
at  ail  events,  and  tliesiiiii  subject  to  seizure,  and 
to  ]in.cess  of  the  Admiralty  Courts  at  ;iny  place, 
shnuM  the  bill  be  not  acce|)ted  or  paid,  tlie 
lilaintiffs  forfjcaring  all  interest  beyond  the 
amount  necessary  to  insure  the  .ship  to  cover 
their  advances  : — Held,  tliat  a  court  of  aihniralty 
would  not  enforce  this  instrument  ;  and  there- 
fore, that  the  pl;iintiffs  took  no  interest  in  the 
ship.  Staiiihiiiili  v.  Fiinihui,  1  I  ('.  \\.  :,\  ;  13 
C.  B.  41.S  ;  20  I>.  .L,  C.  P.  226  ;    l.",  .Jur.  1082. 

Respondentia. J — An  insurance  cm  goods 

docs  not  extend  to  a  respomlcntia  interest. 
Glover  v.  Black,  1  W.  Bl.  306,  399,  40."),  422. 

Joint-bond.] — An  action  cannot  be  main- 
tained on  a  policy  where  the  plaintiff's  interest 
is  fountled  on  a  bottomry  bond  made  jointly  to 


Foreign   Law,   how   far    Applicable   to 

English  Policy.] — A  policy  of  marine  insurance 
w;is  ctlcciid  with  English  underwriters  by  an 
P^ngiish  merch:int  upon  goods  shipjied  in  a 
?'reiii'h  shi|).  sind  it  was  thcieby  jirovided  tiiat 
general  average  was  to  be  payalilc  as  per  judicial 
foreign  statement.  'I'lie  shi](  was  danuigcd  by  a 
collision  and  put  into  ]>ort  for  repairs,  the  cargo, 
however,   being    uninjured.      The    ma.ster,   not 
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having  funds  to  do  the  necessary  repairs,  gave  a 
bottomry  bond  on  ship,  freight,  and  cargo.  The 
ship  and' freight  proving  insutticient  to  satisfy  the 
bond,  the  assured  had  to  pay  the  deticiency  in 
order  to  olitain  possession  of  his  goods  : — Held, 
tliat  the  policy  was  not  to  be  construed  accord- 
ii:g  to  French  law,  except  so  far  as  the  parties 
had  expressly  stipulated  that  it  should  be,  and 
that  there  being  no  loss  by  perils  of  the  sea 
according  to  English  law,  the  assured  could  not 
recover  from  the  underwriters  the  amount  which 
he  had  paid  as  above  mentioned.  Greer  v.  Poole, 
49  L.  J..  Q.  B.  463  :  5  Q.  B.  D.  272  ;  42  L.  T. 
687  ;  28  W.  R.  582  ;  4  Asp.  M.  C.  300. 

Freight  Earned  and  Received.] — A  ship 

with  a  cargo  on  board,  left  Pernambuco  on  a 
voyage  to  Liverpool  on  the  29th  June,  1839  ;  in 
proceeding  out  of  the  harbour  at  Pernambuco 
she  struck  on  a  rock,  and  was  obliged  to  put  back 
to  "be  repaired.  The  master,  after  several  sur- 
veys, and  with  the  concurrence  of  the  persons  to 
whom  he  had  been  addressed  by  the  owner  to 
procure  a  cargo,  proceeded  to  repair  the  shi}),  the 
repairs  continuing  from  the  29th  of  June,  1839, 
till  the  4th  of  January  following.  The  expenses 
of  the  repairs  amounted  to  7,132/.  3.?.  8^/.,  a  sum 
much  exceeding  the  value  of  the  ship  and  freight, 
and  which  sum  the  master,  not  being  able  to 
procure  it  in  any  other  manner,  was  compelled 
to  borrow  on  bottomry,  and  accordingly  executed 
a  bottomry  bond,  charging  the  ship,  freight  and 
cargo.  The  cargo,  which  had  been  necessarily 
taken  out  during  the  repairs,  was  reshipi)ed,  and 
the  ship  sailed  on  the  Gth  January,  1840,  and 
arrived  with  the  cargo  at  Liverpool :  the  obligees 
of  the  bottomry  bond  received  the  freight  under 
a  decree  of  the  Court  of  Admiralty  : — Held,  in 
an  action  against  the  underwriters  on  freight 
claiming  for  a  total  loss,  that  the  plaintiff  was 
not  entitled  to  recover,  in  respect  either  of  a 
total  or  of  a  partial  loss  of  freight,  the  freight 
having  actually  been  earned,  and  its  receipt  by 
the  obligees  of  the  bottomry  bond  being  in  law 
a  receipt  by  the  plaintiff.  Benson  v.  C/uipiiiaii, 
8  C.  B.  950 ;  2  H.  L.  Cas.  696  ;  1 3  Jur.  969. 

Lender  on  Respondentia  not  Liable  for  Average 
Losses — Aliter  by  Law  of  Denmark.] — Action  on 
policy  upon  respondentia  bond  on  ship  and  goods 
at  and  from  B.  to  C.  The  ship  was  Danish,  and 
an  average  loss  was  sustained  on  goods  to  the 
amount  of  Gl.  15.v.  per  cent.  The  plaintiii'by  the 
Danish  law  was  required  to  contribute,  as  holder 
of  the  respondentia  bond,  and  having  so  con- 
tributed sued  his  English  underwriters  : — Held, 
that  the  underwiiters  were  not  liable,  as  by 
English  law  the  lender  on  respondentia  is  not 
liable  for  average  losses.  Walpole  v.  Ewer.  2 
Park,  Ins.  (8th  ed.)  898. 

Mortgage  of  Ship— Policy  by  Mortgagor  on 
behalf  of  Mortgagee — Barratry  by  Mortgagor  as 
Master.] — A  mortgagee  advanced  the  part  owner 
of  a  ship  a  sum  of  money  upon  a  mortgage  of  his 
shares  in  the  ship,  it  being  a  part  of  the  arrange- 
ment that  the  mortgagor  should  be  the  master  of 
the  ship,  and  that  an  insurance  should  be  effected 
by  the  mortgagor  to  cover  the  interest  of  the 
mortgagee.  In  pursuance  of  the  arrangement 
the  mortgagor  caused  an  insurance  to  be  effected 
to  cover  the  interest  of  the  mortgagee  and  his 
own  interest.  The  perils  covered  by  the  policy 
of  insurance  included  perils  of  the  sea  and  barratry 
of  the  master  and  mariners.     The  ship  having 


been  lost,  as  the  underwriters  of  the  policy  alleged, 
by  the  barratry  of  the  mortgagor  as  master  : — 
Held,  that,  assuming  the  allegation  to  be  true, 
then,  if  the  mortgagor  was  master  for  the  mort- 
gagee, the  mortgagee  was  entitled  to  recover 
against  the  underwriters  for  a  loss  by  barratry  ;  and 
if  the  master  was  not  master  for  the  mortgagee,  the 
mortgagee  was  entitled  to  recover  for  a  loss  by 
perils  of  the  sea.  Sniall  v.  United  Kingdom  Marine 
Mufiuil  Imuranee  Assn.,  66  L.  J.,  Q.  B.  736  ;  [1897] 
2  Q.  B.  31 1  :  76  L.  T.828  ;  46  W.  R.  2 1 ;  8  Asp.  M.  C. 
293— C.  A. 

Mortgagees — Insurance  against  Absolute 

Total  Loss — Payment  off.] — The  mortgagees  of  a 
shi})  agreed  with  the  mortgagors  to  effect  an 
insurance  on  the  ship  at  the  mortgagors'  expense, 
the  policy  to  be  held  by  them  as  part  of  their 
security.  After  the  ship  had  sailed,  the  mortgagees 
effected  an  insurance  against  absolute  total  loss 
only.  On  the  voyage  the  ship  was  driven  ashore 
in  a  gale,  and  having  become  a  constructive  total 
loss,  notice  of  abandonment  was  given  by  the 
mortgagees  to  the  underwriters.  The  mortgagees 
immediately  gave  notice  that  they  would  look  to 
the  mortgagees  as  if  they  were  their  under- 
writers for  a  full  insurance,  and  recovered  from 
them  the  full  value  of  the  ship.  The  ship 
remained  for  two  months  exposed  to  the  perils 
of  the  sea,  when  she  became  a  complete  wreck, 
and  was  then  sold  without  prejuilice  to  the  rights 
of  the  parties.  After  the  sale,  but  before  this 
action,  the  mortgage  was  paid  off  : — Held,  in  an 
action  by  the  mortgagees  against  the  underwriters 
claiming  for  an  absolute  total  loss,  that  the  mort- 
gagees, though  their  mortgage  had  been  paid  off, 
had  an  insurable  interest  in  the  ship,  the  mort- 
gagors having  ceded  to  them  their  rights  under 
the  policy  wiien  they  were  paid  the  full  value  of 
the  ship.  Lety  v.  Merchants  Marine  Imurance 
Co.,  1  Cab.  &  E.  474  ;  52  L.  T.  263  ;  5  Asp.  M.  C.  407. 

10.  Commission. 
Nature  of.] — A.,  residing  in  Dublin,  having 
agreed  with  B.  ^t  C.  at  Jamaica  to  send  out  two 
ships  annually,  for  which  they  were  to  provide 
cargoes,  to  be  consigned  to  him,  chartered  a  ship 
which  was  to  proceed  from  Bristol  to  St.  Thomas, 
where  she  was  to  deliver  an  outward  cargo  (the 
property  of  another  person),  and  thence  to 
Jamaica,  where  she  was  to  take  in  a  cargo  from 
B.  and  C.  for  Dublin,  and,  by  the  terms  of  the 
charterparty,  A.,  in  consideration  of  guaranteeing 
the  homeward  cargo,  was  to  receive  a  commission 
of  2\  per  cent,  upon  the  homeward  freight.  The 
ship  was  captured  on  her  passage  from  St. 
Thomas  to  Jamaica  : — Held,  that  A.  had  not 
then  an  insurable  intei'est  either  in  the  commis- 
sion on  the  freight  or  in  the  commission  on  the 
sale  of  the  homeward  cargo.  Knox  v.  Wood,  1 
Camp.  543  ;   10  R.  R.  746. 

Legality.] — An  insurance  on  the  "commission, 
lirivileges,"  (Sic,  of  the  captain  of  a  ship  in  the 
African  trade,  is  legal.  Kinq  v.  Glover,  2  Bos.  &  P. 
(N.R.)  206  ;  9  R.  R.  638. 

11.  Expected  Losses. 

On  Collisions,] — Qutere,  whether  an  insurance 
against  damages,  that  a  shipowner  may  be  liable 
to  pay  in  consequence  of  his  ship  running  down 
another,  is  not  illegal.  Dehnmij  v.  liohson,  5 
Taunt.  605.  See  Taiflor  v.  Dewar,  5  B.  &  S.  58  ; 
33  L.  J.,  Q.  B.  141  ;  10  Jur.  (N.s.)  361  :  10  L.  T. 
267  ;  12  W.  R.  579. 
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On   Exchange. 


An    underwriter  does  not 


insure  against  any  loss  that  may  arise  from  the 
diflEerence  of  exchange.  Thellitxon  v.  Bewick,  1 
Esp.  77. 

12.  Wageeixg  Policies. 

General  Rule.] — A  policy  containing  any  of 
the  words  forbidden  by  19  Geo.  2,  c.  37,  s.  1,  is 
illegal,  if  the  insurance  relates  simply  to  "  ship 
{^o^}  ships,  steamer  j""^}  steamers,"  and  does 
not  exclude  British  vessels.  Allkins  v.  Jiipe,  46 
L.  J.,  C.  P.  824  ;  2  C.  P.  D.  375  ;  36  L.  T.  8.51. 

A  policy  was  affected  upon  commission  and 
profit  upon  -'ship  {''or'*}  ships,  steamer  {^ox] 
steamers  ■' ;  and  the  following  clause  was  inserted  : 
*'  Warranted  free  from  all  average  and  without 
benefit  of  salvage,  but  to  pay  loss  on  such  part  as 
shall  not  arrive.'"  The  goods  to  which  the  com- 
mission and  profit  insured  related  were  shipped  on 
board  a  British  vessel,  which  was  lost  by  the  perils 
of  the  sea.  The  assured  having  sued  to  recover 
the  amount  of  the  underwriter's  subscription,  or, 
if  the  policy  were  void,  the  premium  paid  by  the 
assured  : — Held,  that  the  policy  was  remlered 
illegal  by  19  Geo.  2,  c.  37,  s.  1,  for  the  insurance 
was  "without  benefit  of  salvage,"  imd  the  terms 
of  the  policy  did  not  exclude  British  ships.     Ih. 

Held,  also,  that  the  illegality  was  so  far  the 
fault  of  the  assured  that  he  could  not  recover 
back  the  i>remium.     Ih. 

The  insured  is  entitled  to  recover  as  for  a  total 
loss,  upon  a  mixed  policy  of  insurance  of  a 
peculiar  sort,  though  a  valued  policy,  if  a  fair 
one.  and  within  the  exception  of  19  Geo.  2,  c.  37, 
s.  2.     I)a  Casta  v.  Firth,  4  Burr.  1966. 

On  Profits.] — A  policy  on  profits  made  "free 
from  average,  but  without  benefit  of  salvage  to 
the  assurer,"  is  void  under  19  Geo.  2.  c.  37,  s.  1. 
Ur  Mutton  V.  yorth.  37  L.  J.,  Ex.  116  ;  L.  R.  3 
Ex.  185  ;  IS  L.  T.  797.  S.  P.,  Mortimer  v.  Broad- 
icood,  20  L.  T.  398  ;  17  W.  K.  653. 

An  insui-ance  on  profits  on  goods  laden  on 
Ijoard  a  shijj  is  an  insurance  on  goods  within 
19  Gen.  2,  c.  37,  s.  1.  Smith  v.  ReijniMs,  1 
H.  A:  N.  221  ;  25  L.  J..  Ex.  337  ;  4  W.  K.  644. 

Therefore  a  policj'  declared  to  be  "  on  profit 
on  cotton,  say  150  bales,  said  profits  valued  at 
3.50^.,  and  in  case  of  loss  or  accident,  tlie  policy 
to  be  considered  a  sufticient  proof  of  interest,  and 
the  policy  warranted  free  from  average,  and 
without  benefit  of  salvage,  that  is.  should  the 
vosel  from  any  cause  wiiatever  be  unable  to  bring 
on  her  cargo,  then  a  total  loss  is  to  be  paid,"  is  a 
jiolicy  on  goods  within  19  Geo.  2,  c.  37,  s.  1,  and 
is  therefore  void  as  containing  terms  prohibited 
by  that  statute.     Ih. 

No  Property. J — .An  agreement  to  jiay  2ti/.  to 
tlie  defendant  at  the  next  port  a  shii)  should 
reach,  prnvided  that,  if  slie  did  not  save  her 
jiassage  to  China,  he  would  jiay  to  the  plaintiff 
1.1)00/.  at  the  eml  of  f>Me  month  after  she  arrived 
in  the  river  Thames,  without  reference  Xu  any 
property,  thougii  one  of  tiie  parties  had  some 
goods  C)n  board  liable  to  suffer  by  the  loss  of  the 
season,  is  a  wagering  policy.  Kent  v.  Jiird, 
Cowp.  5K3. 

An  insurance  "  on  the  ship,  at  and  from  Bristol 
to  St.  Thomas  and  .Jamaica,  and  thence  back  to 
JJuVjlin,  on  commission  valued  at  1,(J00/.,"  which 
appeared  to  bear  insurance  ujion  the  commissions 
expected  to  arise  upon  the  sale  and  <iisposition  Vjy 
the  plaintiff  in  Dublin,  of  pnxluce  expected  to  be 


shipped  on  board  the  ship  at  Jamaica,  is  a  wager- 
ing policy.  Kno.cx.  Wood,  1  Camp.  543  :  10  R.  R. 
746. 

Proof  of  Interest.] — A  memorandum  as  follows  : 
"In  cijnsideration  of  forty  guineas  for  lOOZ. 
received  of  ,  we,  who  have  hereunto  sub- 
scribed our  names,  do  for  ourselves,  assume,  engage 
and  promise  that  we  respectively  will  pa_y  unto 

the the  sum  and  sums  of  money  which  we 

have  hereunto  respectively  subscribed,  in  case  the 
Imperial  Brazilian  mining  shares  be  done  at  or 
above  lOOZ.  per  share,  on  or  before  the  31st 
December,  1829,"  is  a  policy  of  insurance  within 
14  Geo.  3,  c.  48,  and  void,  the  assured  not  being 
interested  in  the  subject-matter  insured  or  his 
name  mentioned  in  the  body  of  the  instrument. 
Paterson  v.  PowM,  2  M.  &  Scott,  399  ;  9  Bing. 
320  ;  2  L.  J.,  C.  P.  13. 

If  a  policy  dispenses  with  all  proof  of  interest, 
it  is  a  wagering  policy  within  19  Geo.  2,  c.  37, 
and  void  ;  but  ir  the  insurer  must  prove  his 
interest,  and  the  policy  only  saves  him  the  trouble 
of  shewing  its  amount,  it  is  a  valued  policy  and 
good.  Miirjjhi/  v.  Bell,  4  Bing.  567  ;  1  M.  &  P. 
493  ;  6  L.  J.  (6.S.)  C.  P.  118  :"29  R.  R.  630. 

Where  a  policy  stipulated  "  that  the  goods 
insured  were  and  should  be  valued  at  five  tierces 
of  coffee,  valued  at  271.  per  tierce,  say  135Z.,  that 
policy  to  be  deemed  sufficient  proof  of  interest "  : 
— Held,  that  it  was  void  under  the  statute.     lb. 

Where  an  insurance  is  interest  or  no  interest 
the  plaintiff  is  not  recjuired  to  prove  his  interest, 
for  the  defendant  cannot  controvert  that.  BejMba 
V.  Ludlow,  1  Comyns  Rep.  360. 

Abandonment.] — A  wagering  policy  cannot  be 
abandoned  by  the  assured  at  an_v  time.  Kideii 
Kemp  V.  Vigne,  1  Term  Rep.  304. 

Interest  or  no  Interest.] — Wager  policies, 
interest  or  no  interest,  were  formerly  valid.  Asse- 
ciedu  V.  Cumhridije,  10  Mod.  77. 

History  of  policies  with  these  words  ;  they  have 
provetl  a  great  temptation  to  fraud.  t^cQ  Saddlers' 
Co.  V.  Budeoeh,  2  Atk.  55(i. 

Policy,  interest  or  no  interest,  without  benefit 
of  salvage.  The  ship  was  captured,  but  afterwards 
arrived  safe  at  her  port  of  delivery  : — Held,  that 
the  underwriters  were  liable.  Spcneer  \.  Franco, 
cited,  2  Burr.  695. 

Warranted  free  from  all  Average  and  without 
Benefit  of  Salvage— 19  Geo.  2,  c.  37—21  &  22 
Geo.  3,  c.  48 — Ireland.] — A  policy  containintc  a 
prf)vision  that  the  proi)erty  insured  is  warranted 
free  from  all  average  and  without  benefit  of 
salvage,  and  that  no  further  proof  of  ititcrest  than 
the  policy  shall  be  required  is  a  wagering  policy  ; 
but  is  not  void  at  common  law  and  is  valid  in 
Ireland.  'I'lie  statute  19  (Jeo.  2,  c.  37,does  not 
apply  to  Ireland  by  21  .'c  22  Geo.  3,  c.  48  (Ir.) 
Keith  v.  Protection  Marine  Inxyrunec.  Co.,  10 
L.  11.,  Ir.  365. 

Recapture— Total  Loss— Wager  Policy.]— On 
a  policy,  interest  <u-  no  interest,  a  recaiitiue  after 
being  in  an  enemy's  port  will  not  avail  the 
insurer.     J}ein  v.  JJicher,  2  Str.  1250. 

13.  \'y\i,i;ED  Policies. 

■Validity.] — \  valued  policy  of  insurance  is 
not  tr)  l)e  considered  as  a  wagering  policy.  Lewis 
V.  Rncker.  2  Burr.  1167. 

A  wagering  policy,  and  a  policy  on  interest, 
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are  contracts  distinct  in  their  nature  and  inci- 
dents. Coimns  V.  Nunti-ii,  3  Taunt.  512  ;  13  R.  E. 
6y(>. 

It  must  api)car  on  the  face  of  the  policy  of 
which  species  the  contract  is.     Ih. 

If  the  policy  is  in  the  connnon  form,  it  is  a 
policy  on  interest.     lb. 

If  goods  are  fraudulently  overvalued  in  a 
policy  with  intent  to  cheat  the  underwriters,  the 
contract  is  entirely  vitiated,'  and  the  assured 
cannot  recover  even  for  the  value  actually  on 
board.  Ilaigli  v.  Be  la  Covr,  3  Camp.  3111  ; 
13  R.  R.  813.  And  see  Amen/  v.  ll(Mer,s\  1  Esp. 
207.  J      '  I 

Value  Conclusive.]— In  a  valued  policy  the 
agreed  total  value  Is  conclusive.  Irving  v. 
Maiiii'uKj.  1  H.  L.  Cas.  287.  S.  P.,  EraamiLs  v. 
Banlit<,  infra. 

On  a  valued  policy,  the  insured  cannot  recover 
more  than  the  actual  loss  which  happened,  at 
the  time  when  he  chose  to  abandon.  Hamilton 
V.  Mendcs  or  Mendez,  2  Burr.  1198  ;  1  W.  Bl.  276. 

The  value  of  the  ship  insured  stated  in  the 
valued  policy  is  in  the  absence  of  fraud  conclu- 
sive between  the  jiarties,  however  lai-gely  in 
excess  of  the  true  value.  Barlitr  v.  Janson,  37 
L.  J.,  C.  P.  105  ;  L.  R.  3  C.  P.  303  ;  17  L.  T. 
473  ;  16  W.  R.  399. 

In  a  valued  policy,  unless  there  is  a  charge  of 
fraud,  in  a  bill  tiled  in  chancery  for  discovery, 
to  the  effect  that  the  A'alue  of  the  cargo  insured 
is  below  the  amount  insured,  it  is  sufKcient  if 
the  defendant  swears  to  the  value  as  stated  in 
the  invoice.     Auiert  v.  Jacohs,  Wightw.  118. 

A  valu(  d  policy  amounts  to  an  agreement  that 
the  particulars  of  value  shall  not  be  inquired 
into — per  Wood,  B.     lb. 

A  policy  was  effected  for  6,000Z.  on  a  ship 
valued  at  6,000/.  She  was  run  down  and  sunk 
by  another  ship,  and  the  underwriters  paid  the 
owners  the  6,000/.  as  for  a  total  loss.  After- 
wards Ihe  sum  of  5,000/.  was  recovered  in  the 
Court  of  Admiralty  in  lespect  of  her  against  the 
owners  of  the  other  ship.  Her  real  value  was 
9.000/.  ;  and  there  was  no  other  insurance  upon 
her  : — Held,  tliat  as  between  the  underwriters 
and  the  assured,  her  value  must  be  taken  to  be 
6,000/.  for  all  purposes.  Kurth  of  England  Iron 
Steamahip  Insurance  Co.  v.  Armkrv/ic/,  39  L.  J., 
Q.  B.  81  :  L.  R.  5  Q.  B.  241  ;  21  L.  T.  822  ;  18 
\V.  R.  520. 

Openiug  in  Case  of  Partial  Loss.]— The  word 
'•  valued  "  is  an  estopjjel  on  both  parties  in  case 
of  a  total  loss,  but  not  in  case  of  a  partial  loss 
(agreed).     Enianiv.^  v.  Banhs,  cited,  3  Dougl.  86. 

An  average  loss  opens  a  valued  policy.  Le 
Cras  V.  ITiighc's,  3  Dougl.  81. 

A  part}'  insured  by  one  policy  for  1,700/.  on 
the  ship  "  S.,"  valued  at  3,000/.,  and  by  another 
for  2,000/.  on  the  same  ship,  valued  again  at 
3,000/.,  cannot  receive  more  than  3,000/.  on 
the  two  policies.  Irvinq  v.  Ricliardson.  1  M.  & 
Rob.  153  ;  2  B.  &  Ad.  193  ;  9  L.  J.  (O.S.)  K.  B.  225. 

The  amount  of  the  valuation  can  only  be  dis- 
puted on  the  giound  of  fraud,  but  the  insurer's 
interest  may  be  contested.  ]Villiiim.s  v.  North 
China  Insurance  Co.  1  C.  P.  D.  757  ;  35  L.  T. 
884  ;  3  Asp.  M.  C.  342— C.  A.  S.  P.  Lidgett  v. 
Secretan.  infra. 

What  Included.] — Under  a  valued  policy  it 
may  be  shewn  what  it  was  that  was  intended  to 
be  valued,  with  a  view  to  disputing  interest  in 


the  whole  subject  of  valuation.  WiU'iamx  v. 
North  China  Insurance  Co.,  supra. 

The  assured  upon  a  valued  policy  on  freight  is 
entitled  to  recover  the  whole  amount,  though 
jiart  of  the  goods  only  was  on  board  at  the  time 
the  shijj  was  lost  ;  the  rest  being  ready  to  be 
shipped.  Montqoniery  v.  Er/ginqton,  3  Term 
Rep.  362  ;  1  R.  R.  718. 

By  a  time  policy  the  ship,  valued  at  2,000/., 
and  goods,  valued  at  8,000/.,  were  insured  in  a 
barter  voyage  to  the  coast  of  Africa,  and  it  was 
stipulated  that  the  outward  cargo  should  be  con- 
sidered homeward  interest  twenty-four  hours- 
after  arrival  at  first  port  or  place  of  trade,  with 
liberty  to  extend  the  valuation  of  the  homeward 
cargo.  The  vessel,  with  the  outward  cargo  on. 
board,  arrived  at  Kinsembo,  the  first  place  of 
trade  on  the  coast  of  Africa,  and  there  landed  a 
j)ortion  of  her  cargo  ;  and  after  remaining  at 
Kinsembo  more  than  twenty-four  hours,  she 
sailed  thence  with  the  remainder,  without  having 
received  any  other  goods  there,  and  was  totally 
lost  : — Held,  that  the  assvired  was  only  entitled 
to  recover  upon  this  policy  the  value  of  that 
jiortion  of  the  cargo  which  was  actually  on  board 
at  the  time  of  the  loss.  Tohin  v.  Harford,  17 
C.  B.  (N.s.)  528  ;  34  L.  J.,  C.  P.  37  ;  10  Jur. 
(N.s.)859;  lOL.  T.  817;  12W.R.  1062— Ex.  Ch. 

In  an  action  against  an  underwriter  upon  a 
valued  policy,  evidence  of  the  value  of  the  goods 
on  board  having  been  gone  into  at  the  trial,  and 
parts  of  the  cargo  not  covered  by  the  policy 
having  been  included  in  the  calculation,  the 
court  sent  the  case  back  for  a  new  trial.  Ricli- 
man  v.  Carstairs,  2  N.  &  M.  562  ;  5  B.  iS:  Ad.  651  \ 
3  L.  J.,  K.  B.  28. 

What  are.] — A  policy  on  "  goods  valued  at 
1,400/."  is  a  valued  policy,  without  stating  the 
pai'ticulars  of  goods  valued.  Franco  v.  JS'at^isch, 
1  Tyr.  &  G.  401. 

A  policy  was  effected  upon  freight,  to  "  be 
valued  at  as  under."  The  policy  was  in  the 
usual  form,  containing  the  common  memo- 
randum, which  was  immediately  followed  by  the 
woi'ds,  ''on  freight,  warranted  free  of  capture, 
seizure,  piracy,  detention  or  the  consequences. 
of  any  attempt  thereat."  In  the  margin,  nearly 
opposite  but  a  little  above  these  words,  the  sum 
of  1,300/.  was  written  in  figures: — Held,  that 
this  was  not  a  valued  policv.  Wilson  v.  Nelson, 
5  B.  &  S.  354  :  33  L.  J.,  Q.  B.  220  :  10  Jur.  (N.s.) 
1044  ;  10  L.  T.  523  ;   12  W,  R.  795. 

Declaration  of  Interest.] — Where  there 

is  a  policy  on  goods  as  may  be  thereafter  declnred 
and  valued,  the  declaration  of  interest,  to  be 
available,  must  be  communicated  to  the  under- 
writers, or  some  one  on  their  behalf,  before 
intelligence  is  received  of  the  loss  ;  but  the 
declaration  of  interest  is  not  a  condition  pre- 
cedent, and,  if  none  is  made,  the  policy  is  then 
ojien  instead  of  being  valued,  and,  upon  proof 
of  interest  at  the  trial,  the  assured  will  be 
entitled  to  recover.  Ha r man  v.  Kingston,  3 
Camp.  150  ;  13  R.  R.  775. 

Capture.] — Goods  protected  by  a  valued  policy, 
being  captured,  were  condemned  as  lawful  prize, 
the  captors  paying  the  freight  : — Held,  that  the 
assured  might  nevertheless  recover  as  for  a  total 
loss.  Marshall  v.  Parker,  2  Camp.  69  ;  1 1  R.  R.  665. 

Bepairs.] — The  owner  of  a  vessel  effected  two 
policies  of  insurance  upon  her,  one  for  the  out- 
ward voyage,  in  which   the  risk  was  "  at  and 
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from  London  to  Calcutta,  and  for  thirty  days 
after  arrival."  and  the  other  for  the  homeward 
voyage,  in  which  the  risk  was  '-at  and  from 
Calcutta  to  London."'  In  each  policy  the  vessel 
was  valued  at  a  specific  sum.  The  vessel  arrived 
at  Calcutta  damaged  from  an  injury  received 
during  the  outward  voyage  by  striking  on  a  reef, 
and  after  the  expiration  of  the  outward  policy, 
and  when  the  risk  under  the  homeward  policy 
had  attached,  she  was  totally  destroyed  by  fire. 
At  that  time  her  repairs  rendered  necessary  by  ^ 
the  damage  sustained  on  her  outward  voyage 
had  been  begun,  but  were  not  finished.  The  ^ 
underwriter  admitted  a  liability  to  a  partial 
loss  under  the  outward  policy,  and  a  total  loss  J 
under  the  homeward  policy  : — Held,  that  such 
losses  were  to  be  assessed  under  each  policy  as  if 
the  other  policy  had  never  been  made,  and  that 
the  loss  under  the  outward  policy  was  to  be 
assessed  on  the  principle  of  the  assured  being 
entitled  to  be  paid  the  diminution  in  value  of 
the  vessel  at  the  end  of  her  voyage  from  the 
damage  which  she  had  received  by  striking  on 
the  reef,  although  all  the  expense  of  repairing 
such  damage  had  not  been  actually  incurred  ; 
and  that  in  assessing  the  total  loss  under  the  \ 
homeward  policy  the  underwriter  was  not  j 
entitled  to  any  deduction  from  the  valuation  of  ■ 
the  vessel  in  the  policy  in  respect  of  the  expense 
of  such  repairs  which  had  not  been  incurred,  as 
the  valuation  of  a  vessel  in  a  valued  policy  is. 
in  the  absence  of  fraud  or  wagering,  the  con- 
ventional sum  to  be  paid  if  the  vessel  is  lost, 
whatever  may  then  be  her  actual  value.  Liclgett 
V.  Secretan,  40  L.  J.,  C.  P.  257  ;  L.  R.  6  C.  P. 
«16  :  24  L.  T.  942  :  19  W.  R.  1088  ;  1  Asp. 
M.  C.  9.-. 

Eights  of  Underwriters  to  Damages  from 
Vessel  causing  Loss.] — When  a  vessel  insured 
by  a  valuLil  policy  is  destroyed  by  collision,  the 
underwriteis,  after  paying  the  amount  insured, 
are  entitled  to  the  damages  recovered  from  the 
colliding  ves.sel,  although  tiie  amount  insured  by 
the  policy  is  less  than  the  actual  value  of  the 
vessel  insured.  Xorth  of  EmjUnul  Iron  Sfrtim- 
jfhip  1/1x1/ rt/nre  Co.  v.  A/'tnxtroz/q,  H9  L.  J.,  Q.  B. 
81  ;  L.  K.  5  Q.  B.  244  ;  21  L.  f.  822  ;  18  W.  K. 
520.  See  Sii/ijMo/t  v.  y/ioiiixn/i,  '^  App.  Cas.  279  ; 
38  L.  T.  1  ;  3  Asp.  M.  C.  5(57— H.  L.  (Sc.) 

Right    to  Compensation   paid   by    Sovereign 

State. J — The  resiiondonts  eliVctcd  with  umler- 
writers  valued  policies  of  insurance  (including 
war  lisks)  on  a  cargo,  which  was  afterwar<ls 
destroyed  by  the  '"Alabama."  a  Confederate 
cruiser,  and  the  underwriters  paid  to  tlie  resjion- 
dcntsason  an  actual  total  loss  the  valued  amounts, 
which  were  less  than  the  real  value,  'i'he  United 
States,  out  of  a  compensation  fund  ci'eated  after 
the  loss  and  distributed  under  an  act  of  con- 
gress pa.ssed  sidwequently  to  the  loss,  paid  to  the 
respondents  the  difference  between  their  real 
total  loss  and  the  sum  received  from  the  under- 
writers. Under  tlic  act  f)f  congress  no  claim 
was  allowed  for  any  loss  for  whicli  the  party 
injurcfl  should  have  received  compensation  fiom 
any  insuier,  but  if  such  compensation  sliould  iifit 
have  been  e'jual  to  tlie  loss  actually  suffered, 
allowance  miglit  be  made  for  the  difference  ; 
and  no  claim  was  allowed  by  or  on  behalf  of  any 
insurer  either  in  his  own  right  or  in  that  of  the 
l)arty  insured  : — Held,  that  the  underwriters 
were  not  entitled  to  recover  the  compensation 
from  the  respondents.    Jiii/-/it/nil  v.  l{ofhiri//i</ihi. 


51  L.  J..  Q.  B.  548  :  7  App.  Cas.  333  :  47  L.  T. 
277  ;  31  W.  R.  65  ;  4  Asp.  M.  C.  576— H,  L.(E.) 

Whole  Sum  Recoverable.] — In  the  case  of  a 
valued  policy  on  ship  and  cargo,  the  assured 
must  recover  the  whole  sum  underwritten, 
because  he  could  not  have  any  return  of 
premium  for  short  interest,  if  the  ship  had 
arrived  safe.   JlacXah-  v.  Coulte/-,  4  Bro.  P.  C.  450. 

Profits  on  Cargo.] — See  Barclay  v.  Cousins, 
ante,  col.  1128. 

Value  not  Stated.] — Where  the  valuation 
clause  in  a  policy  is  not  filled  up,  but  at  the 
foot  of  the  policy  the  amount  of  the  insurance  is 
inserted,  such  statement  cannot  be  treated  as 
the  valuation,  if  without  difticulty  the  value 
intended  to  be  protected  can  be  ascertained. 
Asfar  V.  Blundell,  65  L.  J.,  Q.  B.  138  ;  [1896]  1 
Q."  B.  123  ;  15  R.  481  ;  73  L.  T.  648  ;  44  W.  R. 
130  ;  8  Asp.  M.  C.  106— C.  A. 

Excess  of  Value  beyond  Amount  insured 
warranted  uninsured — Further  Insurance  to 
cover  Risk  of  Underwriter's  Insolvency.] — See 
Gt/ieral  1/isura/icc  Co.  of  Trieste  v.  Cori/.  post, 
col.  1178. 

14.  Neutral  or  Hostile  Property. 

Whether  Insurable.] — Xeutral  property  taken 

by  a  king's  ship,  but  ordered  to  be  restored  by 

'■  tiie  Court  of  Admiralty,  though   it  pronounced 

i  the  cause  of  seizure  good,  is  a  lawful  object  of 

insurance.     Visger  v.  Prescotf,  5  Esp.  184  ;  8  R.  R. 

846. 

An   insurance   cannot  be  effected  on  neutral 

[)ropertv,   though    bound   to   an    enemy's   port. 

Esposito  \.  Bowdi'i/,  1  El.  cV;   Bl.   763;    27  L.  J., 

[  Q.  P..  17  ;  3  Jur.  (X.S.)  1209;  5  W.  R.  732— Ex.  Ch. 

And  where  an  endwirgo  had  been  laid  on  pro- 
visions in  Ireland,  an  insurance  on  provisions  on 
board  a  vessel  to  an  enemy's  port  was  void. 
Beh/iada  v.  Motten-r,  1  Term  Rep.  85,  n. 

An  insurance  by  a  subject  of  this  country  upon 
foreign  property  does  not  cover  a  loss  by  capture, 
on  a  war  afterwards  taking  i)lace  between  this 
countrv  and  tliat  of  the  assured.  Lre,  B.r  pa/-te, 
13  Ves".  64. 

Where  goods,  the  produce  of  Holland,  pur- 
chased in  that  country  during  hostilities  between 
Hiillatid  and  Great  Britain,  by  a  British  agent 
resident  there  and  shipped  for  British  subjects, 
were  insured  by  them  in  this  country  : — Held, 
that  this  was  a  legal  insurance.  Jirll  v.  Cilson, 
1  Bos.  A:  P.  345  ;  4  R.  R.  823. 

Every  insurance  on  alien  projierty  l)y  a  British 
■subject  nnist  l)e  understood  within  this  implied 
exce])tion.  that  it  shall  not  extend  to  cover  any 
k)ss  haiijiening  during  tlie  existence  of  hostilities 
iK'twccn  the  respective  countries  of  the  assured 
ami  the  assurer.  B/u//)ilo>i  v.  C/irlin/j.  4  East, 
41(1 ;  1  Smith,  85  ;  7  U.  R.  592.  S.  P.,  KM/ier  v. 
Lr  .)fisi/rirr,  4  East,  396;  1  Smith,  72  ;  7  R.  R. 
.-.s  I . 

Legality— Insurance  of  Enemy's  Property.] — 
Insurance  of  enemy's  property  is  illegal,  and  no 
action  can  be  maintained  thereon.  Bri>>fow  v. 
Touri-K.  6  Term  Pep.  35  ;  3  R.  R.  113.  n. 

Enemy's  Property.]  —  An  underwriter  on 
P'rench  property  in  time  of  peace  is  not  liable 
ff)r  a  lf)ss  occasioned  by  capture  hy  a  king's  ship 
during  hostilities  between  France  and  England, 
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which  commenced  after  the  policy  was  effected,  ] 
and  tenuinated  before  action  brought.     Gamha 
V.  Br  Mraiiricr.  4  Kast,  407  ;  7  K.  U.  5i»0. 

15.  Prize. 

Whether  Insurable.] — Captors  of  a  ship  seized 
as  a  prize  may  insure  their  interest  therein,  and 
are  not  entitled  to  a  return  of  premium,  although 
afterwards  adjudged  to  be  no  prize,  and  resti- 
tution is  awarded  to  the  owner  by  the  Court  of 
Admiralty.  Boclnii  v.  Jirll^  8  Term  Rep.  I'A  ;  4 
E. E.  620. 

After  an  order  by  the  king  in  council,  gazetted 
on  the  .")th  September,  1807,  to  detain  and  bring 
into  port  all  Danish  vessels  ;  a  hired  armed  ship 
of  his  majesty  took  off  Lisbon,  on  the  10th,  and 
carried  in  thither,  a  Danish  vessel  ;  and  without 
instituting  any  proceedings  in  the  Admiralty 
Court  there  (though  Portugal  was  an  ally  with 
England  in  the  war),  sold  her  cargo  to  defray  the 
expense  of  repairs  and  took  in  a  loading  on 
freight  for  London,  with  which  she  sailed  on  3rd 
November,  on  which  day  hostilities  were  declared 
against  Denmark,  by  another  order  of  council ; 
and  on  12th  November,  an  insurance  was  made 
by  order  of  the  prize  agent  appointed  by  the 
captors,  in  consequence  of  a  letter  written  by 
him  in  October,  before  the  declaration  of  hostili- 
ties, directing  the  plaintiff  to  insure  "  for  my 
account  the  Danish  vessel,  '  Knud  Terkelson,' 
which  has  been  detained  by  his  majesty's  armed 
ship  '  Duchess  of  Bedford,'  and  for  which  I  am 
authorised  lo  act  as  agent '" ;  and  concluding  with 
expressing  the  agent's  confidence  that  the  plain- 
tiff woukl  do  the  best  for  the  interest  of  the  con- 
cerned ;  and  after  such  insurance  was  effected, 
the  king,  by  another  order  of  council,  reciting 
the  circumstances,  adopted  the  insurance  : — Held, 
that  his  majesty,  having  a  lawful  possession  of 
the  captured  vessel  through  the  aid  of  his  officers 
and  servants,  whose  possession  was  legalised  by 
the  previoirs  order  to  detain  Danish  vessels, 
whether  known  to  them  or  not  at  the  time  of  the 
capture,  had  an  insurable  interest  therein,  and 
that  it  was  competent  for  him  to  adopt  the 
insurance  made  by  order  of  the  agent  appointed 
bv  the  captors.  Ruuth  v.  Tlnuiipsun,  13  East, 
27-1  ;  11  East,  428  ;  10  E.  R.  .539. 

Upon  a  joint  capture  by  the  army  and  navy, 
the  officers  and  crews  of  the  ships  before  con- 
demnation have  an  insurable  interest  by  virtue 
of  the  Prize  Act,  which  usually  passes  at  the 
commencement  of  a  war.  Lc  Crait  v.  Hughes, 
3  Dougl.  81  ;  2  Park,  Ins.  (8th  ed.)  568. 

A  prize  taken  by  the  navy  and  army  conjointly 
was  insurable,  on  account  of  the  interest  "of  the 
captors,  under  45  Geo.  3,  c.  72,  s.  3,  which  granted 
a  prize  so  taken  to  the  joint  captors  after  con- 
demnation, subject  only  to  the  apportionment  of 
the  Crown  as  to  the  respective  shares.  Stlrlliuj 
v.  VaiKjhdn,  11  East,  619  ;  2  Camp.  225. 

The  expectation  arising  from  the  habit  of  the 
Crown  as  to  restoring  a  prize  taken  without 
letters  of  mai-que  is  an  insurable  interest,  yichol 
V.  Goodall.  10  Ves.  157. 

Preliminary  Claim.]— If  a  ship  or  a  cargo 
insured  is  taken  and  condemned  as  prize,  it  is  not 
necessary  for  the  insured  to  make  any  claim  or 
appeal  before  they  call  on  the  underwriters. 
Tiixon  V.  Gurncij,  3  Term  Eep,  477. 

Restitution —Hotchpot.] — The  ship  "  Eoss," 
belonging  to  the  plaintiffs,  and  the  ship  "  Atlan- 
tic "  to  Fisher  iSc  Co.,  and  the  cargoes  to  other 


persons,  were  insured  on  a  former  voyage,  and 
captured  by  the  Spaniards  and  carried  into  Spain  ; 
and  the  underwriters  upon  the  "  Atlantic,"  of 
whom  the  defendant  was  one,  paid  as  for  a  total 
loss.  But  while  proceedings  for  condemnation 
were  pending  in  the  i)rize  court  in  Spain,  Cowan 
(residing  there)  having  been  severally  empowered 
by  the  different  owners  to  claim  restitution,  and 
to  enter  into  compromise  with  the  captors  for 
giving  up  jiart  of  the  cargoes  on  the  restitution 
of  the  remainder  and  of  the  ships,  and  to  defray 
all  costs  and  charges  thereon,  and  to  forward  the 
ships  and  goods  restored  to  London,  and  to  pay 
all  demands  on  the  ships  and  goods,  agreed  with 
the  captors,  subsequent  to  the  cessation  of  hos- 
tilities, that  upon  giving  up  to  them  part  of  each 
cargo,  the  rest  and  the  ships  should  be  restored 
for  the  common  benefit  of  the  original  owners  of 
both  ships  and  cargoes,  in  the  lump.  On  which 
Cowan  advised  the  plaintiffs  that  he  should  con- 
sign the  "  Atlantic "  to  them,  with  their  own 
ship  the  "  Eoss,"  and  draw  bills  on  them  for  the 
general  expenses  of  effecting  the  arrangement 
with  the  captors,  and  for  the  outfit  of  both  ships, 
and  referred  to  this  information  to  guide  them 
with  respect  to  insurance,  on  which  the  plaintiffs 
insured  the  "  Atlantic  "  by  a  Jiolicy,  "  on  ships  or 
on  salvage  charges,  or  on  any  interest  as  may  be 
hereafter  declared  by  the  assured  "  ;  and,  after  a 
subsequent  capture  of  her  by  the  French,  brought 
an  action  against  the  defendant  (who  had  also 
underwritten  this  second  policy),  and  averred  the 
interest  to  be  first  in  themselves  ;  and,  secondly, 
in  Fisher  &  Co.,  the  original  owners  of  the  ship 
"Atlantic"  : — Held,  that  the  plaintiffs  had  an 
insurable  interest,  as  well  on  account  of  the 
whole  property  captured  (of  which  they  owned 
the  other  shi})  "  Eoss")  having  been  restored  at 
the  sacrifice  of  part  of  the  cargoes,  for  the  com- 
mon benefit  of  all,  which  created  in  them  a 
hotchpot  interest  in  the  ship  "  Atlantic  "  ;  and 
also  as  representing  Cowan,  who  was  empowered 
to  act  as  an  attorney  for  all  the  original  owners, 
and  to  whom  such  restitution  in  hotchpot  was 
made  for  their  common  benefit,  and  who  had 
incurred  charges  and  drawn  bills  on  the  plaintiffs 
on  account  of  the  common  concern,  which  had 
been  accepted  and  paid  by  them  ;  and  Cowan 
having  had  authoiity  to  insure  from  Fisher  &:  Co., 
the  original  owners,  under  their  order,  on  obtain- 
ing restitution,  to  forward  the  ship  to  London, 
and  to  pay  all  claims  and  demands  on  her. 
Rohertsu7i  v.  Hanriltun,  14  East,  522  ;  13  E.  R. 
303. 

Commissioners  for  Sale  of  Prizes — Insurable 

Interest.] — Commissioners  appointed  by  the 
Crown  for  the  care,  management  and  sale  of  IJutch 
ships  brought  to  this  country  held  to  have  an 
insurable  interest  in  Dutch  ships  captured  by  a 
British  man-of-war  and  on  their  way  to  England, 
under  instructions  to  capture,  with  a  view  to 
their  provisional  detention.  Held,  also,  that  they 
might  recover  ui)on  a  loss  of  such  ships  by  perils 
of  the  sea,  though  the  loss  happened  after  a 
l)roclamation  for  general  reprisals  against  the 
Dutch.  Lnceiia  v.  Craufurd,  3  Bos.  .V:  P.  101  ;  2 
Bos.  &  P.  (N.R.)  269  ;  6  R.  E.  623— Ex.  Ch. 

Commissioners  appointed  under  an  act  of 
jiarliament  to  take  possession  of  Dutch  ships 
brought  into  ports  of  Great  Britain,  may  insure 
in  their  own  names  such  ships  seized  abroad, 
and  whilst  on  their  voyage  to  Great  Britain. 
Craufunl  v.  Himter,  8  Term  Rep.  13  ;  4  E.  R. 
576. 
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16.  Legal  or  Equitable. 


Trustee.]  —  Insurable    interest    exists    in    a  | 
trustee  in  respect  of  the  legal  interest  in  a  ship,  j 
as   in  the  cestui    que   trust   in   respect   of    the 
equitable.  Y<(llop,E.r2}(^''f<^T^^Yes.G7;  10E.R.24:.  j 

Cestui  que  trust.] — An  equitable  interest  is  j 
insurable  :  and  both  the  trustee  and  the  cestui 
que  trust  have  an  insurable  interest,  the  foi-mer 
in  respect  of  his  legal  interest,  and  the  latter  in 
respect  of  the  equitable  interest.  Houghton  or 
Howtoti,  E.C  2>a>-te.  17  Ves.  251  ;  1  Rose.  177  :  11 
E.  Ft.  73. 

Foreigner  Trustee.] — An  American,  who  is 
owner  of  a  ship  only  as  trustee,  and  would  not 
thereby  be  entitled  to  the  privileges  of  the 
American  tlag  under  the  laws  of  his  own  country, 
has  a  sufficient  interest  to  maintain  an  action  on 
a  policv.  Rhind  v.  Wilkimou,  2  Taunt.  237  :  11 
R.  R.  5.51. 

17.  Averment  and  Proof  of  Interest. 

Averment.]  — A  defendant  must  plead  the 
plaintitf's  want  of  interest  specially.  Mills  v. 
Cami>hell,  2  Y.  k.  C.  389. 

It  is  necessary  in  a  declaration  on  a  policy 
truly  to  describe  the  interest  on  which  the  policy 
is  eflfected.  Cohen  v.  Huniiani,  5  Taunt.  101  : 
14  R.  R.  702. 

So,  the  declaration  must  aver  in  whom  the 
interest  is  vested,  if  it  is  a  policy  on  interest. 
Cou-sinxv.  Xaiitcx,  3  Taunt.  513  ;  12  R.  R.  ()t»6. 

A  declaration  on  a  policy  on  a  foreign  ship 
need  not  aver  any  interest  in  the  assured; 
though  there  are  no  such  woixls  as  "  interest  or 
no  interest"  in  the  policy.  Kantes  v.  Thompson, 
2  East,  385  ;  6  R.  R.  458. 

If  a  British  subject  has  an  interest  in  an}'  part 
of  a  caigo  on  a  valued  policy,  he  ma}'  recover 
to  the  extent  of  the  jjolicy  on  a  count  averring 
interest  in  himself,  if  he  proves  some  interest, 
although  alien  enemies  may  be  interested  in 
other  parts  of  the  cargo.  FeAse  v.  Af/uilar,  3 
Taunt.  506  ;  12  R.  R.  695. 

An  averment  of  interest  at  the  time  of  effect- 
ing the  policy  is  immaterial,  and  need  not  be 
]>roved  ;  it  is  sufficient  if  the  phiintiff  is  inter- 
esteil  at  the  conimericement  of  the  risk.  lUdnd 
v.  Wilhinnoii,  2  Taunt.  237  ;  11  R.  R.  551. 

In  a  declaration  on  a  policy,  the  plaintiff 
averred  that  Messr.s.  H.,  at  the  time  of  effecting 
tlie  jiolicy,  and  at  the  time  of  the  loss,  were 
interested  in  the  cargo,  which  was  the  subject  of 
tlie  insurance,  "  to  a  large  amount,  to  wit,  to  the 
amount  of  all  tlie  money  ever  insured  thereon  "  ; 
at  the  trial  it  appeared,  that,  previously  to  effect- 
ing the  policy,  Messrs.  H.  had  admitted  another 
mercantile  house  to  a  joint  concern  in  the  cargo 
insured  : — Hel<l,  that  the  averment  was  supported 
by  the  evidence.  Par/r  v.  Fry,  2  Bos.  (ic  1'.  240  ; 
5'r.  R.  583. 

A.  &  I?.,  trading  under  the  firm  of  A.  &  Co., 
engaged  in  an  adventure,  and  afterwaids  received 
C.  iVc  D.  as  sharers  therein  ;  a  policy  was  effected 
on  account  of  A.  k.  Co.,  and  a  loss  liaving  ha[}- 
pcned,  the  interest  was  averred  in  the  declaration 
to  be  in  A.  cSc  B.  It  was  left  to  the  jury  to  say 
whether  all  the  adventurers  were  intended  to  be 
included,  which  tliey  found  in  tlie  affirmative  : — 
Held,  that  the  (ilaintiff  was  entitled  to  recover 
accordingly,  ('nrruthers  v.  Shalden,  1  Marsh. 
416  ;  6  Taunt.  14. 


Joint  owners  of  property  insured  for  their 
joint  use  and  on  their  joint  account  cannot 
recover  upon  a  count  on  the  policy,  averring  the 
interest  to  be  in  one  of  them  only.  Bell  v. 
Ansley,  16  East,  141  :  14  R.  R.  322.  And  see 
Hiscox  V.  Barrett,  16  East,  145,  c. 

Where  the  plaintiffs  averred  that  thej-  were  the 
persons  residing  in  Great  Britain  who  received 
the  order  for  and  effected  the  insurance  :  this 
was  considered  as  a  material  averment,  and  not 
sustained  by  evidence  of  a  letter  received  by 
them  after  the  policy  was  effected,  directing 
them  to  make  assurance  ;  although  the  policy 
was  originally  on  goods  on  board  the  ship  called 
the  '•  Ann,"'  or  ships,  or  by  whatsoever  other 
name  the  ship  should  be  named  ;  and  the  plain- 
t;iffs,  upon  the  receipt  of  the  letter,  procured  a 
memorandum  to  be  made  on  the  policy,  signed 
by  the  defendant,  declaring  the  interest  to  be  on 
board  the  "  Herald,"  the  ship  mentioned  in  the 
letter.     Bell  v.  Janson,  1  M.  &  S.  201. 

Where  the  plaintiff  effected  an  insurance  on 
a  ship,  as  well  in  his  own  name,  as  for  and  in  the 
name  of  all  and  every  other  person,  in  the  usual 
form,  for  the  benefit  of  S.,  an  alien  enemy,  and 
procured  a  licence  to  legalise  the  voyage,  and  a 
loss  happened  ;  and  two  j'cars  afterwards  S.,  by 
letter  to  the  plaintiff,  adopted  the  insurance  : — 
Held,  that  the  i)laintiff  might  recover  against 
the  underwriter,  averring  the  interest  in  S. 
Hayedorn  v.  Oliverson;2  il.  ic  S.  485  ;  15  R.  R.  317. 

Property  in  Ship — Proof.] — In  an  action  on  a 
policy,  the  property  in  the  shi[)  may  be  proved 
by  parol  evidence  of  the  possession  of  the  assured, 
unless  disproved  by  the  production  of  the  written 
documents  of  the  ship  under  the  register  acts. 
Robertson  v.  French,  4  East,  130  ;  4  Esp.  246  ;  7 
R.  R.  535. 

The  production  of  the  register  from  the  custom- 
house is  conclusive  evidence  of  the  ownership. 
Murxh  V.  Robinson,  4  Esp.  98  ;  2  Anstr.  479  ;  3 
R.  R.  617. 

Freight.] — A  shipowner  who  has  entered  into 
contracts  for  freight,  has  an  insurable  interest  in 
the  freight,  though  the  contract  for  freight  is  not 
in  writing.  Miller  v.  M'/irre.  7  U.  &  R.  1  ;  4 
B.  &  C.  .538 ;  1  Car.  .t  1*.  237  :  4  L.  J.  (o.S.) 
K.  B.  8. 

Goods.] — In  an  action  on  a  policy  on  goods 
the  bill  of  lading  signed  by  the  captain  is  not 
evidence  to  prove  the  jjlaiiitiil's  interest  in  the 
goods.  Birlt.wn  v.  Lodyr,  1  Staik.226  ;  18  R.  It. 764. 

A  bill  of  lading  signed  by  a  master  of  a  vessel 
since  deceased,  for  gootls  to  be  delivered  to  a 
consignee  or  his  assigns,  lie  paying  freight,  is 
admissible  as  evidence  of  the  consignee  having 
an  insurable  interest  in  the  goods.  Iloddow  v. 
Piirry,  3  Taunt.  303  :  12  R.  R.  666. 

But  if  the  master  guards  his  acknowledgment 
l)y  saying,  "contents  unknown,"  s(j  tiiat  he  does 
not  charge  himself  with  the  receipt  of  any  goods 
in  particular,  the  bill  of  lading  alone  is  not  evi- 
dence, either  of  the  (luantity  of  the  goods  or  of 
|)roperty  in  the  consignee.     Ih. 

To  prove  an  interest  in  the  insured,  the 
production  of  the  bill  of  lading,  and  the  evi- 
dence of  tlie  captain  of  the  ship  that  he  h.ad 
the  goods  mentioned  in  it  on  l)oard,  are  sufficient. 
M' Andrew  v.  Bell,  ]  Esp.  373. 

A  shipowner,  who  was  in  the  habit  of  receiv- 
ing shipments  of  cotton  to  be  carried  on  deck 
under  a  clean  bill   of  lading,  at   his  own   risk, 
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entered  into  open  policies  of  insurance  as  to 
which  he  was  boinul,  according  to  usage,  to 
<leclare  all  his  risks  in  order  of  shipment,  and 
rectify  any  mistake  even  after  loss  known.  His 
agent,  by  negligence  or  mistake,  gave  a  clean  bill 
of  lading  for  a  certain  shipment  and  gave  no 
notice  to  him,  but  such  shipowner,  on  discover- 
ing the  omission,  altered  his  declaration  by 
inserting  this  shipment,  though  after  loss  known: 
— Held,  that  the  shipowner  had  an  insurable 
interest,  as  at  law  a  written  contract  cannot  be 
varied  on  the  ground  of  negligence  or  mistake, 
and  that  he  was  entitled  to  alter  the  declaration. 
Stpphens  v.  Ai/.^fnilitni  Inmruncc  Co.,  42  L.  J., 
€.  P.  12  ;  L.  R.  8  C.  P.  18  ;  27  L.  T.  585  ;  21  W.  R. 
228  ;  1  Asp.  M.  C.  458. 

The  mere  fact  of  a  person's  name  appearing  in 
a  bill  of  lading  as  the  shipper  and  consignee  of 
the  goods  is  only  prima  facie,  and  not  conclusive 
evidence  that  such  person  has  an  insurable  interest 
in  such  goods.  Seaqrarc  v.  Union  Jlarinc  Tnsur- 
unce  Co.,  1  H.  &  R.  302  ;  35  L.  J.,  C.  P.  172  ; 
L.  R.  1  C.  P.  305  ;  12  Jur.  (N.s.)  358  ;  14  L.  T. 
479  ;  14  W.  R.  G90. 

S.,  who  was  a  broker,  sold  for  his  principals  on 
commission  a  cargo  of  goods,  which  were  shipped 
under  a  bill  of  lading,  which  made  the  goods 
deliverable  to  the  order  of  S.  or  his  assigns,  and 
he  retained  the  possession  of  such  bill  of  lading 
until  the  purchaser  had  accepted  a  bill  for  the 
amount  of  the  goods.  S.  was  not  a  factor,  but  a 
mere  agent,  who  had  not  possession  of  the  goods, 
or  any  lien  on  them  for  advances,  commission,  or 
otherwise.  The  goods  were  lost  on  the  voyage  ; 
and  in  an  action  upon  a  policy  which  S.  had 
effected  upon  the  cargo,  the  jury  found  that 
there  was  no  sale  of  the  goods  until  after  their 
loss  :  and  the  judge  ruled  that  S.  had  an  insur- 
able interest,  as  the  bill  of  lading  made  the  goods 
deliverable  to  him  or  his  assigns  : — Held,  that 
such  ruling  was  wrong  as  a  matter  of  law,  and 
that  S.,  having  in  fact  nothing  to  suffer,  and 
incurring  no  liability  by  the  loss,  had  no  insur- 
able interest.     lb. 

Subscription  to  Policy.] — In  an  action  on  a 
policy  on  a  foreign  shi}),  where  there  is  a  stipula- 
tion that  the  policy  shall  be  sufficient  proof  of 
interest,  if  there  is  judgment  by  default,  the 
plaintiff,  on  the  writ  of  inquiry,  need  only  prove 
the  defendant's  subscription  to  the  policy,  with- 
out giving  any  evidence  of  interest.  Thclhison 
V.  Fletcher,  1  Dougl.  315  ;  1  Esp.  73. 

Searcher's  Report.] — A  copy  from  the  custom- 
house of  the  searcher's  report  of  the  cargo  kept 
there  is  evidence.     Johmun  v.  Ward,  6  Esp.  48. 

Inclination  of  the  Courts  to  favour  Interest.  ] 

— It  is  the  duty  of  the  court  always  to  lean  in 
favour  of  an  insurable  interest,  if  jiossible,  for  it 
seems  to  me  that  after  underwriters  have  received 
the  premium,  the  objection  that  there  was  no 
insurable  interest  is  often,  as  nearly  as  possible, 
a  technical  objection,  and  one  which  has  no  real 
merit,  certainly  not  as  between  the  assured  and 
the  insurer — per  Brett,  M.R.  Stock  v.  Imjlis,  53 
L.  .J..  Q.  B.  356  ;  12  Q.  B.  D.  564  ;  51  L.  T.'449  ;  5 
Asp.  M.  C.  294 — C.  A.  See  S.  C.,  on  app.  ante, 
col.  1123. 

VI.  WARRANTIES. 

1.  Construction  Generally,  1148, 

2.  NationaUty,  1149. 

3.  Sea  worth  t  ne^s. 

a.  Sufficiency  Generally,  1150.  | 


h.  On  Time  Policy,  1154. 
r.  Carrying  Goods,  1155. 

d.  Crew,  1157. 

e.  Pilot,  1158. 
/.   Repairs,  1158. 

i/.  Tackle  and  Furniture,  1159. 
'h.  Lighters,  1159. 
i.    Proof,  1159. 

4.  PoKitionof  Ship,  1161. 

5.  To  Sail  on  a  given  Day,  1163. 

6.  To  Sail  ivith  Convoy,  1167. 

7.  M)drality,inO. 

8.  Against  Conjiscation,  1173. 

9.  Af/ainst  Capture,  1176. 

10.  As  to  Cargo,  1177. 

11.  Uninsured,  1177. 

12.  Free  from   Average — See  X.,  Losses, 

col.  1247. 
And  see  VII.  Concealment  and  Misrepre- 
sentation, col.  1178. 

1.  Construction  Generally. 

Warranty  or  Representation.] — A  representa- 
tion is  a  statement  or  an  assertion  made  by  one 
party  to  the  other,  before  or  at  the  time  of  the 
contract,  of  some  matter  or  circumstance  re- 
lating to  it.  It  is  not  an  integral  part  of 
the  contract,  and  the  contract  is  not  broken, 
although  the  representation  proves  to  be  untrue, 
unless  it  was  made  fraudulently,  and  except  in 
the  cases  of  marine  policies  of  insurance. 
Behn  v.  Burness,  3  B.  .t  S.  751  ;  32  L.  J., 
Q.  B.  204  ;  9  Jur.  (n.s.)  620  :  8  L.  T.  207  ;  11 
W.  R.  496— Ex.  Ch. 

Whether  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation,  or  whether 
it  is  a  substantive  part  of  the  contract,  is  a  ques- 
tion of  construction  for  the  court  to  determine.  lb. 

A  statement  in  a  contract  descriptive  of  the 
subject-matter  of  it,  or  of  some  material  inci- 
dent thereof,  when  intended  to  be  a  substantive 
part  of  the  contract,  is  generally  regarded  as 
a  waiTanty  or  a  condition  on  the  failure  or  non- 
performance of  which  the  other  party  may, 
provided  the  condition  has  not  been  partially 
executed  in  his  favour,  repudiate  the  contract  in 
toto.     lb. 

In  policies  and  charterparties  the  word  "  war- 
ranty "  is  synonymous  with  condition.     lb. 

Whatever  is  written  in  the  margin  of  a  policy 
of  insurance  is  a  warranty,  and  must  be  liter- 
ally complied  with.  De  Ilahn  v.  Ilartleii,  1 
Term  Rep.  343  ;  2  Term  Rep.  186  ;  1  R.  R.  221. 

If  a  stipulation  is  written  on  a  separate  paper, 
though  pinned  or  wafered  to  the  policy,  it  is  not 
a  warranty,  but  only  a  representation.  Paicson 
V.  Barnetelt,  1  Dougl.  12,  n. 

A  warranty  inserted  in  a  policy  must  be  liter- 
ally and  strictly  complied  with  :  a  representa- 
tion to  the  underwriter  need  only  be  substan- 
tially performed  ;  but,  if  false  in  a  material  point, 
it  will  avoid  the  policy.  Pawson  v.  Watson, 
Cowp.  785  ;  1  Dougl.  11,  n. 

A  warranty  does  not  include  any  thing  not 
necessarily  implied  in  it ;  therefore  a  warranty 
that  a  ship  should  have  twenty  guns  was  held 
not  to  mean  also  that  she  should  have  the  neces- 
sary complement  of  men  to  work  all  the  guns. 
Hyde  v.  Bruce,  3  Dougl.  213.  And  see  per  Lord 
Eldon,  Bees  v.  Berrington,  2  Ves.  541. 

A  false  warranty  in  a  policy  will  vitiate  it, 
though  the  loss  happens  in  a  mode  not  affected 
by  the  falsity.  Woomer  or  Wooliiter  v.  JIuilman, 
IW.  Bl.  427;  3  Burr.  1419. 
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The  statements  as  to  the  state  of  the  ship  and 
as  to  the  voyage  contained  in  a  slip  of  paper 
attached  to  the  policy  by  a  wafer,  held  not  to  be 
a  warranty  but  representations  only,  Jiize  v. 
Fhtclu-r.  1  Dougl.  12,  n.  (4). 

Extent  of.] — A  representation  made  to  the  first 
underwriters  extends  to  all  the  others.  Barber 
V.  Fletcher,  1  Dougl.  305. 

But  in  another  case  it  was  doubted  how  far  a 
representation  made  to  one  underwriter  should 
be  taken  to  extend  to  the  rest,  and  what  should 
be  evidence  of  it.  ^lavsden  v.  Reid,  3  East, 
572  :  7  R.  K.  516.  And  see  Bell  v.  Carsta'irs,  li 
East,  374  ;  2  Camp.  544  ;  12  R.  R.  557  ;  11  R.  R. 
593. 

The  rule  that  a  representation  made  to  the 
first  underwriter  is  made  to  the  other  under- 
writer questioned  by  Lord  EUenborough.  Fur- 
ester  V.  Pigon,  1  M.  &  S.  13  ;  3  Camp.  380. 

Xo  evidence  can  be  received  of  representations 
made  by  the  insurance  broker  to  other  under- 
writers than  the  defendant,  subsequently  to  the 
first  underwTiter ;  and  evidence  of  represen- 
tations to  the  first  underwriter  is  received  more 
on  precedent  than  on  reason.  Brine  v.  Feather- 
«tune.  4  Taunt.  S69  ;  14  R.  R.  689.  See  also 
Provincial  Imturance  Co.  v.  Leduc,  post,  col. 
1162. 

By  Broker.] — A  representation  made  by  an 
insurance  h>roker  when  the  names  of  the  under- 
writers are  put  upon  a  slip,  is  binding  on  the 
assured,  unless  qualified  or  withdrawn  by  some 
communication  upon  the  subject  between  that 
time  and  the  execution  of  the  policy.  Edwards 
V.  Footner,  1  Camp.  53U. 

The  broker  who  insured  shewed  to  the  under- 
writers a  |)aper  detached  from  the  policy  stating 
that  the  ship  was  to  sail  with  twelve  guns  and 
twenty  men.  There  were  no  men  or  guns  on 
board  when  the  policy  was  subscribed  and  only 
ten  guns  and  six  swords  and  sixteen  men  when 
she  sailed: — Held,  that  the  statement  was  a  repre- 
sentation and  not  a  warrantj^  and  that  the  policy 
wa-s  in  force.      Puwso/i  v.  Fiver,  1  Dougl.  12,  n. 

2.  Nationality. 
And  see  7,  Neutrality. 

Insuring  a  shi[)  by  an  English  name  tloes  not 
amount  to  a  warranty  or  a  representation  that 
.she  is  an  English  ship.  C'laj/hani.  v.  Coloyan,  3 
Camp.  382. 

Where  a  policy  described  the  insurance  to  he  on 
goods  on  b(jard  the  ship  called  "  The  American 
ship  President."  lliis  was  taken  to  be  all  the  name 
of  the  ship,  and  not  a  warranty  of  her  being  an 
American  h\\\\>  called  t  he ''  President."  And  where 
the  |)olicy,  after  such  name,  had  the  words  "  or  by 
whatever  other  name  the  siii|)  should  be  called," 
it  was  holilen  to  be  no  variance  that  the  real 
Jianie  of  the  sliip  was  the  "President";  th(! 
indentity  of  the  ship  meant  to  be  insured  with 
that  name  being  jirovefi.  Le  Mesiirirr  v. 
VaiKjhun,  6  East,  3M2  ;  2  Smith,  492  ;  8  R.  R. 
500.  S.  P.,  JMl  V.  Moluuiir,  6  East,  385,  n. ;  8 
R.  R.  503. 

A  warranty  of  a  ship  being  American  does  not 
mean  that  she  is  American  built,  but  that  she  is 
the  property  of  an  American  subject.  Wilson  v. 
JiachhoHse,  Peake's  Add.  Cas.  119. 

A  policy  was  effected  by  the  shippers  on  gold, 
l)ortion  of  the  cargo  of  a  ship  to  sail  from  London 
to  Constantinople.    At  the  time  of  the  insurance 


the  vessel  was  English,  but  subsequently,  and 
before  sailing,  she  was  sold  to  a  Russian  company 
and  received  a  certificate  as  a  Russian  ship,  her 
British  certificate  of  registry  being  cancelled. 
On  the  voyage  she  was  wrecked  in  Turkish 
waters  and  within  the  jurisdiction  of  the  port 
of  Constantinople,  where  by  convention  all 
shipping  disputes  were  determined  by  the  law  of 
the  country  whose  flag  the  ship  bears,  in  the 
consular  court  of  such  country.  The  gold  was 
taken  on  shore  before  any  expense  was  incurred 
about  the  remainder  of  the  cargo  or  the  ship,  and 
was  deposited  with  the  Russian  authorities. 
The  ship  having  become  a  total  wreck,  and  legal 
proceedings  having  been  taken  in  the  court  of 
the  Russian  consulate,  the  owners  of  the  gold 
were  compelled,  in  order  to  obtain  possession  of 
it,  to  pay  a  sum  of  money  for  salvage  claims  and 
legal  expenses  incurred  in  respect  of  the  ship  and 
the  rest  of  the  cargo,  and  adjudged  to  be  charge- 
able on  the  gold.  Some  of  these  charges  would 
not  have  been  incurred  had  the  vessel  remained 
under  the  English  flag  and  subject  to  the  English 
law,  and  had  the  salvage  claims  been  adjusted 
according  to  that  law  : — Held,  first,  that  there 
being  no  express  warranty  in  the  policy  against 
change  of  nationality,  none  could  be  implied, 
and  the  insui'ers  could  not  take  advantage  of 
the  cham^e  to  escape  from  or  to  limit  their 
liability.  "Dent  v.  Smith,  38  L.  J.,  Q.  B.  144  ; 
L.  R.  4  Q.  B.  414  ;  20  L.  T.  868  ;  17  W.  R.  646. 

Held,  also,  that  these  payments  were  a  loss,  the 
direct  consequence  of  the  wreck  which  enabled 
the  Russian  authorities  to  enforce  them,  and  as 
such  were  within  the  perils  insured  against,  and 
must  be  borne  by  the  insurers.     lb. 

A  representation  that  cargo  insured  was 
Swedish,  which  was  true  in  fact,  though  con- 
tradicted by  sentence  of  a  French  admiralty 
court : — Held,  not  to  prevent  the  assured  recover- 
ing,    yonnc.n  v.  Brid,  16  East,  176. 

Absence  of  documents  required  by  French 
ordinances  : — Held,  not  to  prevent  assured  from 
recovering.     ///. 

Policy  on  a  ship  warranted  Amei'ican.  Sentence 
of  Frence  prize  court  at  St.  Domingo,  condemning 
the  ship  to  captor  either  as  not  being  American, 
or  as  not  being  properly  documented  as  Ameri- 
can, is  conclusive  evitlence  that  she  was  not 
AmericaTi.  Bar  in'/  v.  Claijqrtt,  or  Christie,  3 
Bos.  ic  P.  201  ;  5  East,  398  ;'  4  R.  R.  520  ;  6  R.  R, 
759  ;   7  R.  R.  719. 

A  ship  warranted  to  belong  to  a  particular 
state  must  be  properly  documented  as  such. 
Rich  v.  Parker,  7  Term  Rep.  705  ;  4  R.  R.  552, 
S.  P..  Jiarzillaij  v.  Lciois,  3  Dougl.  126. 


3.  Seaworthiness. 

a.  Sufficiency  Qanerally, 

Implied  Warranty  of.  j — I'licrc  is  an  implied 
agreement  on  the  part  of  the  assured  that  the 
ship  insured  shall  be  in  a  projjer  state  and  con- 
dition to  perform  the  voyage.  Mills  v.  Roebuck, 
1  Park,  Ins.  (8th  ed.)  460. ' 

Disclosure  of  Defects.] — As  an  assured  im- 
|)lir(lly  \v;iii:ints  ilic  ship  insured  to  be  sea- 
worthy, wliatever  foiius  an  ingredient  in  sea- 
woi-thiness  is  not  necessary  to  be  disclose<l  by 
the  assured  to  the  underwriter  in  the  first 
instance,  unless  information  upon  the  subject  is 
particularly  called  for,  and  then  the  assured 
must  disclose  truly  what  he  knows  in  the  respect 
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required.     Ihiymml  v.  RogcrK,  •!    East,    590  ;  1 
Smith,  289  ;  7  R.  R.  638. 

At  what  Period.] — A  ship  may  be  seaworthy 
in  harbour,  iu  a  state  which  would  not  be  sutti- 
cieut  for  a  voyage  ;  therefore,  on  a  policy  at  and 
from  the  port  at  which  the  ship  was  rrndergoing 
repairs  at  the  time  of  insurance  : — Held,  that 
although  not  seaworthy  for  a  voyage,  she  was 
sufficiently  so  in  harbour,  and  there  was  no 
breach  of  the  implied  warranty.  Hihhi'H  v. 
Martin,  1  Camp.  538.  S.  P.,  Forbes  v.  Wlhon,  1 
Park  on  Ins.  (8th  ed.)  -172. 

A  ship  is  seaworthy  if  she  is  sufficiently  fur- 
nished for  the  service  in  which  she  is  for  the 
present  time  engaged.  Annen  v.  Wuodmnn,  3 
Taunt.  299  ;  12  R.  R.  663. 

Therefore,  a  ship  much  out  of  repair  is  sea- 
worthy in  harbour,  and  is  protected  under  the 
word  "  at."     Ih. 

The  implied  warranty  of  seaworthiness,  in  a 
policy  on  a  ship,  does  not  extend  to  her  being 
seaworthy  at  every  port  which  she  leaves  in  the 
course  of  her  voyage.  IMchivorth  v.  Wine, 
1  M.  &  Ry.  673  ;  7  B.  &  C.  794  ;  6  L.  J.  (o.s.)  K.  B. 
134  ;  31  R.  R.  299. 

The  implied  warranty  of  seaworthiness  refers 
to  the  commencement  of  the  risk;  the  only 
exception  is  where  pilots  are,  or  a  particular 
description  of  crew  is,  necessary  in  certain  parts 
of  the  voyage.  Hollinqworth.  or  HoH'nif/mwrth 
V.  Brodrick,  7  A.  &  E.  40  ;  2N.  &  P.  608  ;  8  L.  J., 
Q.  B.  80  ;  1  Jur.  430. 

Different   Stages  of  Voyage.]— A   ship 

insured  at  and  from  New  Orleans  to  Liverpool. 
She  was  lying  on  the  mud  in  the  Mississippi  and 
was  seaworthy  for  that  position  ;  but  her  bottom 
was  worm-eaten,  so  that  she  was  unfit  for  a  sea 
voyage.  She  sailed,  and  before  reaching  the  sea 
her  bottom  was  put  into  good  repair  : — Held, 
that  the  policy  attached.  OUver.ion  v.  Lovgh- 
man,  4  M.  &  SJ  346. 

Action  for  loss  of  ship  insured  by  a  time  policy. 
Demurrer  to  a  plea,  that  during  the  time  for 
which  the  ship  was  insured,  and  before  the  loss,  the 
ship  was  unseaworthy  and  might  and  ought  to 
have  been  repaired  and  kept  seaworthy  by  the 
assurer,  the  plea  not  alleging  that  the  assurer 
knew  of  the  unseaworthiness  or  that  the  non- 
repair caused  the  loss,  upheld.  Holluuj worth  v. 
Brodrh-li,  sirpra. 


Effect  of  sending  to  Sea  in  unseaworthy  Con- 
dition.]—If  a  shipowner  knowingly  and  wilfully 
sends  his  ship  to  sea  in  an  unseaworthy  condi- 
tion, the  knowledge  and  wilfulness  are  essential 
elements  in  the  consideration  of  his  claim  to 
recover  on  an  insurance  policy.  But  there  is  no 
implied  warranty  of  seaworthiness  in  a  time 
policy  Dndqeoti  v.  Pembroke,  46  L.  J.,  Ex.  409  ; 
2  App.  Cas.  284  ;  36  L.  T.  382  :  25  W.  R.  499  ;  3 
Asp.  M.  C.  393— H.  L. 

Ship  sinking  in  fine  weather— Facts  raising 
Presumption  of  Unseaworthiness.]— See  Dudffeoii 
V.  Pemtirohe,  suiira.  and  cnscs  supra,  col.  1088. 

Insurance  of  Goods  —  Unseaworthiness  of 
Ship.]— Where  the  ship  was  unseaworthy  at  the 
commencement  of  the  voyage  and  was  obliged  to 
put  into  a  port,  and  some  goods  were  spoilt  and 
obliged  to  be  sold  :— Held,  that  the  shipper  of 
the  goods  could  not  recover  against  his  insurer, 
although  he  knew  nothing  as  to  the  seaworthiness 
or  otherwise  of  the  ship.  Oliver  v.  Cowley,  1 
Park,  Ins.  (8th  ed.)  470. 


Insurer  not  aware  of  Unseaworthiness.] — A 

shi{)  saileil  from  the  Thames  repaired  and  sea- 
worthy, as  the  owner  and  shiijwright  thought, 
but  before  reaching  Portsmouth  was  leaky  and 
was  condemned  as  unfit  to  proceed  : — Held,  that 
the  underwriters  were  discharged.  Lee  v.  Beech , 
1  Park,  Ins.  (8th  ed.)  468. 

From  Capture.] — A  ship,  to  be  seaworthy, 
must  be  provided  with  storm-sails,  and  rendered 
as  secure  as  possible  from  capture,  as  well  as 
from  the  perils  of  the  sea.  Wcdderburn  v.  Bell, 
1  Camp.  1  ;  lO  R.  R.  615. 

Neutrality.] — A  neutral  vessel  is  not  sea- 
worthy unless  she  is  provided  with  documents  to 
prove  her  netitrality.  Steel  y.  Lacy,  3  Taunt. 
285  ;  12  R.  R.  658. 

What  Voyage.] — By  the  law  of  marine  insur- 
ance there  is  an  implied  warranty  in  every 
insurance  of  a  ship  that  the  vessel  shall  be  sea- 
worthy, by  which  is  meant  that  she  shall  be  iu  a 
fit  state  as  to  repairs,  equipment  and  crew,  and 
in  all  other  respects  to  perform  the  voyage  in- 
sured, and  to  encounter  the  ordinary  perils  at 
the  time  of  sailing  upon  it.  If  the  assurance 
attaches  before  the  voyage,  it  is  enough  that  the 
state  of  the  ship  is  commensurate  to  the  risk  ; 
and  if  the  voyage  is  such  as  to  require  a  different 
complement  oi  men,  or  state  of  equipment  in 
different  parts  of  it,  as  if  it  was  a  voyage  down 
a  canal  or  a  river,  and  thence  to  and  on  the 
open  sea,  it  is  enough  if  the  vessel  is,  at  each 
stage  of  the  navigation  in  which  the  loss  hap- 
pened, properly  manned  and  equipped  for  it. 
But  the  assured  makes  no  warranty  to  the  under- 
writers that  the  vessel  shall  continue  seaworthy, 
or  that  the  master  or  crew  shall  do  their  duty 
during  their  voyage,  and  their  negligence  or 
misconduct  is  no  defence  to  an  action  on  the 
policy  when  the  loss  has  been  immediately  occa- 
sionetl  by  the  perils  insured  against.  Biccard  v. 
Shejiherd  or  Commercial  Marine  Insurance  Co. 
Y  Xamaqua  Minimi  Co.,  14  Moore,  P.  C.  471  ;  5 
L.  T.  .504  ;  10  W.  R.  136— P.  C. 

The  seaworthiness,  of  which,  in  the  absence  of 
express  stipulation,  there  is  an  imphed  warranty 
in  every  voyage  policy,  is  a  relative  term  depend- 
ing on  the  nature  of  the  ship  as  ■\\ell  as  of  the 
vovage  insured.  Clapham,  v.  Lanqton,  34  L.  J., 
Q.'B.  46  ;  10  L.  T.  875  ;  12  W.  R.  1011— Ex.  Ch. 
S.  P.,  Bvrtjess  v.  Wiokhavi,  3  B.  &  S.  669  ;  33 
L.  J.,  Q.  B".  17  ;  8  L.  T.  47  ;  II  W.  R.  992. 

Therefore,  on  a  policy  "  on  a  voyage  from  the 
Tyne  to  Odessa,"  it  being  shewn  that  the  vessel 
was  an  iron  steamer  of  very  light  draught  of 
water,  constrixcted  for  river  navigation  only, 
that  this  was  disclosed  to  the  underwriters  before 
the  policy  was  efl;ected,  and  the  dimensions  of 
the  vessel  then  stated  to  them,  and  that  (though 
it  was  impossible  to  make  her  fit  to  encounter 
the  ordinary  ])erils  of  ocean  navigation)  the  ship 
had  been  made  as  seaworthy  as  her  size  and  con- 
struction would  admit  ;  the  underwriters  were 
hekl  liable  on  her  being  lost  by  the  perils  insured 
against.     Ih. 

Three  vessels,  insured  on  a  voyage  from  L.  to 
G.,  were  warranted  to  sail  from  L.  on  or  before 
the  15th  of  August.  L.  was  on  a  river,  and 
bridges  crossed  the  river  below  L.,  so  that  the 
vessels  could  not  insert  their  masts,  and  the 
depth  of  water  would  not  allow  of  the  heavier 
anchors  and  other  apparel  of  the  vessels  being 
put  on  board.    They  aU  left  L.  before  the  15th, 
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and  arrived  at  A.,  at  the  mouth  of  the  river, 
whei'e  they  were  supplied  with  necessaries  for  a 
short  coasting  voyage  to  'SI.,  to  which  they  pro- 
ceeded, and  were  there  fully  provided  for  their 
long  sea  voyage  to  G.  By  a  local  law.  ve.ssels 
were  required  to  go  to  M.  for  certificates  to 
entitle  them  to  sail,  but  they  might  have  been 
fully  equipped  for  sea  at  A.  if  the  materials  had 
been  sent  there  from  M.  ;  but  this  would  have 
caused  expense  and  possibly  delay.  One  of  the 
vessels  was  ready  to  leave  M.  some  days  before  the 
others,  but  was  detained  in  order  to  have  their 
company,  on  the  alleged  ground  of  safetj%  They 
all  left  M.  on  the  23rd,  which  was  as  soon  as 
was  practicable  after  their  certificates  had  been 
granted  :  and  they  were  subsequently  lost  at 
sea  : — Held,  that  as  the  nature  of  the  voyage 
required  different  jireparations  for  different  por- 
tions of  it,  and  the  vessels  had  been  properly 
equi])i)ed  for  each  portion,  the  warranties  of 
seaworthiness  had  been  complied  with,  and  the 
vessels  had  "  sailed  on  their  voyage  "  before  the 
15th  of  Aueust.  Binijllon  v.  Lupton,  1.5  C.  B. 
(N.s.)  113  ;  33  L.  J..  C.  P.  37  :  10  Jur.  (N.s.)  422  ; 
8  L.  T.  575  ;  11  W.  R.  966. 

Held.  also,  that  the  delay  of  the  third  vessel 
was  reasonable.     Ih. 

Though  there  are  different  degrees  of  sea- 
worthiness, according  to  the  nature  of  the  voyage, 
yet.  where  there  are  several  stages  in  a  voyage, 
which  involve  different  equipments,  a  vessel 
must  be  seaworthy  for  each  stage  at  the  com- 
mencement of  each  stage.  Qnchen  Marine 
Innnriince  Co.  v.  Comm^'rcial  Bank  of  Canada, 
infra. 

Eules  of  Association.] — The  rules  of  an 

insurance  association  ])rovide<l  that,  ■•should  any 
vessel  entering  the  association  proceed  on  an 
American  voyage,  her  insurance  should  cease." 
Another  rule  was,  that  the  managing  under- 
writers should  survey  each  ship  insureil,  in  hull 
and  materials,  once  a  year,  without  distinction, 
and  order  such  stores  and  repairs  as  they  might 
deem  necessary,  which  stores  must  be  got  and 
repairs  done  on  due  notice  being  given,  other- 
wise the  shi|)  should  not  be  insured.  Tlie  policies 
were  all  to  be  time  policies  for  one  year  : — Held, 
that  the  effect  of  not  complying  with  an  order  of 
the  managing  underwriteis  was,  that  the  ship 
must  bo  considered  unseaworthy.  and  the  policy 
which  had  bcfoie  Itccn  effected  on  her  vnid. 
Stewart  v.  Wilxnn,  12  M.  ic  W.  11  ;  13  L.  J.,  Ex. 
27  ;  7  .Jur.  1020. 

Inland  Policy.  ] — A  policy  headed  "  Inland 

Hull  j)olicy'"  iii-.uic(l  tlie  shi|»  "  VVe.st "  agairist 
perils  of  lakes,  rivers,  canals,  fires,  jettisons, 
except  damage  from  rottenness,  inherent  defects, 
anil  other  unse.'iworthiness,"  "at  and  from  Mon- 
treal to  Nova  Scotia."  At  the  commencement  of 
the  voyage  the  boiler  wa.s  defective,  and  after 
leaving  Quebec,  and  on  getting  into  salt  water, 
the  "  We-it  "  met  with  bad  weather  and  was  lost  : 
— Held,  that  the  warranty  of  seaworthiness  at 
the  conimenccinent  of  the  voyage  ap]ilicd, 
although  the  policy  was  an  inland  policy,  the 
voyage  being  expressed  by  the  policy  to  be  from 
Montreal  to  Halifax.  Qurhen  Marine  Inxuranee 
Co.  V.  Ciinnnercial  Hank  of  Cantido,  3!)  L.  .1.,  P.  C. 
53;  L.  R.  3  P.  C.  234;  22  L.  T.  .559;  18  W.  R.  769. 

Express  Warranty.] — The  express  pro- 
vision as  to  siawoitliinc^s  in  the  policy  did  not 
exclude  the  implied  warranty.     Ih. 

VOL.    XIII. 


Inland  Vessel  used  for  Ocean.] — When  a 

vessel  built  for  inland  navigation  is  insured  for 
an  ocean  voyage,  there  is  an  implied  warranty 
that  she  shall  be  made  as  seaworthy  for  the 
voyage  as  such  a  vessel  can  be  made  by  ordinary 
available  means.  Turnbull  v.  Janson,  36  L  T. 
635  ;  3  Asp.  M.  C.  43:^— C.  A. 

A  steamer  of  light  construction,  built  for  inland 
navigation  in  Trinidad,  was  insured  for  the  voyage 
out.  On  the  voyage  she  broke  in  two  at  sea,"and 
went  down.  In  an  action  on  the  policy,  the 
jury  found  that  the  vessel  was  not  seaworthy  as 
an  ocean-going  vessel,  and  was  not  made  as  sea- 
worthy as  she  might  have  been  by  ordinary 
available  means  : — Held,  that  on  these  findings 
the  defendant  was  entitled  to  judgment.     Ih. 

Policy  on  Salvage.] — In  a  voyage  policy  on 
salvage  there  is  an  implied  condition  or  warranty 
of  seaworthiness.  Xnill  v.  Hooper,  2  H.  &  N. 
277  ;  26  L.  J.,  Ex.  377  ;  5  W.  R.  791. 

It  being  now  well  established  as  a  rule  of  law 
that  in  an  insurance  for  a  voyage,  either  on  ship 
or  on  goods,  or  on  freight,  a  warrant  of  sea- 
worthiness, for  the  voyage  of  the  ship  insured,  or 
of  the  ship  in  which  the  goods  are  carried,  is  to 
be  implied,  but  seaworthiness  being  a  relative 
term,  and  the  question  of  what  it  involves  in 
each  case  being  one  of  fact,  there  is  no  exception 
to  the  rule  in  the  case  of  an  insurance  on  sal- 
vage, that  is,  on  ship  antl  cargo,  in  respect  of  the 
lien  of  the  insured  for  salvage  service  rendered, 
there  being  no  exclusion  of  such  a  warranty ;  and 
words  in  the  policy,  reciting  that  the  ship  and 
cargo  must  have  been  abandonerl  by  the  original 
crew  and  taken  into  port  by  the  salvor,  the 
insured,  in  whose  interest  the  insurance  is 
effected,  do  not  amount  to  an  implied  exclusion 
of  it,  being  merely  explanatory  of  the  interest 
insured.     Ih. 

The  question  to  what  extent  the  vessel,  uniler 
such  circumstances,  is  to  be  seaworthy,  is  for  the 
jury,  who  will  say  whether  the  ship  was,  at  the 
commencement  of  the  voyage,  in  such  a  state  as 
to  be  reasonably  capable  of  performing  it.     Ih. 

b.   On  Time  Policy. 

No  Implied  Condition.] — By  the  law  of  Eng- 
land, in  a  tiiiic  policy  (•ffecte<l  on  a  ship  then  at 
sea.  there  is  no  implied  condition  that  the  ship 
shall  be  seawoithy  on  tin;  day  when  the  policj' is 
intended  to  attach.  (rih.fon  \-.tSnia/l,i  H.  L.  Cas 
353  ;  1  C.  L.  R.  363  ;  17  Jur.  1131. 

In  a  time  i)olicy,  there  is  not  an  implied 
warranty  that  the  ship  is  seaworthy  wherever 
she  may  be,  or  however  situated,  at  the  coin- 
mencenient  of  the  risk  ;  but  only  that  she  is 
seawoithy  so  far  as  the  assured  could  |)rovide  for 
her  being  so  when  the  risk  commenced  ;  e.g.  if 
she  was  in  a  port  at  the  time  that  she  was  in  a 
proper  condition  for  such  a  port  :  if  at  sea,  that 
she  was  seaworthy  when  the  particular  voyage 
commenced:  the  term  "seawoithy"  in  a  policy 
for  time,  as  in  a  voyage  policy,  implying  not 
necessarily  fitness  to  go  to  sea,  but  fitness  to 
encounter  the  hazards  of  the  situation  in  which 
she  is  placed  when  the  risk  attaches.  (S'.  C,  in 
the  exchequer  chamber,  16  Q.  B.  128  ;  20  L.  .!., 
Q.  B.  1.52;   15  .Jur.  325. 

A  time  policy  contains  no  implied  warranty 
of  seaworthiness,  cither  at  the  commencement 
of  the  risk  or  at  any  other  time.  Per  Willes,  .1.. 
in  Thompnon  v.  Hopper.  VA.  Bl.  k  El.  1049  ;  27 
L.  .T..  0.  P..  411  ;  6  \V.  R.  857. 

37 
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To  a  declaration  on  a  policy  alleged  to  have 
been  made  on  the  1st  of  May,  1852,  "at  and 
from  the  meridian  of  the  day  of  sailing  from 
Suez,  to  the  meridian  of  the  2(tth  of  March,  1853," 
averring  that  afterwards  the  ship  set  sail  and 
departed  from  Suez,  and  that  the  day  of  her  so 
sailiiiLT  from  Suez  was  after  the  20th  of  March, 
1852,'and  before  the  20th  of  March,  1853,  and 
that  after  the  meridian  of  the  day  of  sailing  from 
Suez,  and  before  the  meridian  of  the  20th  of 
March,  1853,  the  ship  was  by  the  perils  of  the 
sea  wholly  lost,  the  defendant  pleaded  that  the 
ship  was  not  at  the  time  of  sailing  from  Suez,  or 
at  any  time  on  the  day  of  sailing  from  Suez,  or  at 
any  time  afterwards  during  the  continuance  of 
the  risk  in  the  insurance  mentioned,  seaworthy  : 
— Held,  that  the  plea  was  no  answer  to  the 
action,  the  policy  being  in  substance  a  time 
policy  ;  and,  consequently,  there  being  no  implied 
warranty  that  the  vessel  was  seaworthy  on  the 
day  when  the  policy  was  intended  to  attach. 
Michael  v.  Trcdwin,  17  C.  B.  551  ;  25  L.  J., 
C.  P.  83. 

In  a  time  policy  the  law,  in  the  absence  of 
special  stipulations  in  the  contract,  does  nut 
imply  any  warranty  that  the  vessel  should  be 
seaworthy.  Dudgeon  v.  Pemhvke,  46  L.  J.,  Q.  B. 
409  ;  2  App.  Cas.  284  ;  36  L.  T.  382  ;  25  W.  R. 
499  ;  3  Asp.  M.  C.  393— H.  L.  (E.) 

Continuing  Obligation.] — In  an  action  brought 
for  a  total  loss,  by  stranding,  within  the  time  of 
the  running  of  a  time  policy,  after  leaving  an 
intermediate  port,  the  defence  was  that  at  the 
time  of  the  loss  the  vessel  was  unseaworthy  by 
reason  of  an  insufficient  crew,  she  having  sailed 
from  the  intermediate  port  without  sufficient 
hands  to  work  the  vessel,  although  she  had 
sufficient  crew  at  the  time  she  started  for  the 
voyage  : — Held,  that  the  warranty  of  seawor- 
thiness in  a  time  policy,  at  the  commencement 
of  the  risk,  is  not  a  continuing  obligation  cast 
upon  the  assured  while  the  risk  is  running. 
Jeiildns  Y.IIeycoch.,  8  Moore,  P.  C.  351  ;  1  C.  L.  K. 
406  ;  5  Moore  Ind.  App.  361. 

Weather  proximate  cause  of  Loss — Construc- 
tive Total  Loss.] — A  wooden  barque,  over  twenty 
years  old,  just  past  her  half-time  survey,  was 
Insured  for  twelve  months  from  December  2nd. 
She  sailed  on  December  3rd,  reached  Rio,  and 
sailed  again  for  Astoria.  She  met  with  heavy 
weather  off  the  Horn,  and  had  to  run  for  Bar- 
bados, in  consequence  of  straining  and  leaking. 
She  was  found  to  be  not  worth  repairing,  her 
timbers  for  the  first  time  being  found  to  be 
rotten,  and  it  was  found  that  the  leakage  was 
due  to  her  defective  state  and  the  weather : 
— Held,  that  the  proximate  cause  of  the  loss 
being  weather,  the  underwriters  were  liable 
for  a  constructive  total  loss  :  no  finding  as  to 
whether  she  was  seaworthy  when  the  risk  began. 
Ketinetli  v.  3Ioore,  10  Ct.  of  Sess.  Cas.  (4th  ser.) 
547. 

c.  Carrying-  Goods. 

Implied  Condition.] — To  an  action  by  a  ship- 
owner against  a  shipper  of  goods  to  recover  his 
proportion  of  average  loss,  he  pleaded  that  his 
promise  was  subject  to  a  condition,  viz.  that  the 
ship  was  seaworthy  at  the  commencement  of  the 
voyage,  and  that  she  was  not  seaworthy  : — 
Held,  a  bad  plea.  firJtlcm  v.  Ileriof,  14  C.  B.  (N.s.) 
59  ;  32  L.  J.,  C.  P.  211  ;  10  Jur.  (n.s.)  76  ;  8  L.  T. 
246  ;  11  W.  R.  596. 


He  also  pleaded,  that  there  never  was  any 
express  promise  to  the  effect  in  the  declaration 
mentioned ;  that  the  ship  was  unseaworthy  at 
the  commencement  of  the  voyage,  and  that  the 
average  loss  was  occasioned  and  arose  from  and 
in  consequence  of  such  unseaworthiness  : — Held, 
a  good  plea,  inasmuch  as  it  shewed  that  the 
shipowner's  actionable  negligence  and  miscon- 
duct produced  the  very  damage  for  which  he 
sf)Ught  to  recover  contribution  from  the  shipper. 
lb." 

Ship  and  Cargo.] — A  policy  was  made  "on 
wine  in  casks,  on  or  under  deck,"  in  a  named 
ship.  The  wine  was  stowed  wholly  on  deck,  and 
so  loaded  the  ship  was  unable  to  stand  the  rough 
weather  which  she  encountered,  except  by  jetti- 
son of  the  wine  ;  she  was,  however,  in  respect  of 
herself  and  the  underdeck  cargo,  at  no  time  in 
very  real  danger,  on  account  of  the  facility  with 
which  the  deck  cargo  could  be  got  rid  of,  which 
was  effected  by  staving  in  the  casks  of  wine. 
The  weather  was  of  the  rough  character  to  be 
expected  at  the  time  of  the  year.  In  an  action 
against  the  underwriters  for  the  loss  of  the  wine  : 
— Hekl,  that  the  warranty  of  seaworthiness 
implied  on  voyage  policies  extends  to  the  ship 
including  the  cargo,  and  is  not  fulfilled  if  the 
ship  only  can  be  made  safe  on  an  ordinary  voyage 
by  the  destruction  of  the  insured  cargo.  Daniells 
or  Daniels  v.  Harris.  44  L.  J.,  C.  P.  1  ;  L.  R.  10 
C.  P.  1  :  31  L.  T.  408  ;  23  W.  R.  86  ;  2  Asp. 
M.  C.  413. 

Deck  Cargo.] — A  ship  sailing  from  British 
North  America  for  a  port  in  the  United  Kingdom, 
with  part  of  the  cargo  on  deck,  in  violation  of 
16  &  17  Vict.  c.  107,  ss.  170,  171,  172,  is  not  a 
statutory  unseaworthiness.  Wilson  v.  liankin, 
35  L.  J.,  Q.  B.  87;  L.  R.  1  Q.  B.  162;  13 
L.  T.  564  ;  14  W.  R.  198— Ex.  Ch.  See,  post, 
col.  1207. 

Warranted  no  Iron — Steel.]  —  A  policy  of 
insurance  on  a  ship  contained  a  clause,  "  War- 
ranted no  iron,  or  ore,  or  phosphate  cargo, 
exceeding  the  net  registered  tonnage."  In  an 
action  on  the  policy  against  the  underwriters  : — • 
Held,  that  the  warranty  was  broken  by  shipping 
a  quantity  of  steel  in  excess  of  the  net  registered 
tonnage.  Hart  v.  Standard  Marine  Insurance 
Co.,  58  L.  J.,  Q.  B.  284  ;  22  Q.  B.  D.  499  ;  60 
L.  T.  649  ;  37  W.  R.  366  ;  6  Asp.  M.  C.  368— 
C.  A. 

Condition  as  to  Goods.] — It  is  not  a  condition 
precedent  to  the  attaching  of  a  policy  on  goods 
against  sea  risks,  that  the  subject  of  insurance 
should,  at  the  commencement  of  the  voyage,  be 
fit  to  encounter  the  ordinary  vicissitudes  of  a 
voyage.  Koehel  v.  Savnders,  17  C.  B.  (N.S.)  71  ; 
33  L.  J.,  C.  P.  310  ;  10  Jur.  (n.s.)  920  ;  10  L.  T. 
695;  12  W.  R.  1106. 

Ship  Overloaded — Discharge.] — Aship  insured 
at  and  from  a  i)ort,  sailed  on  her  voyage  in  an 
unseaworthy  state,  in  consequence  of  having 
a  greater  cargo  than  she  could  safely  carry.  The 
defect  was  discovered  before  any  loss  accrued, 
and  part  of  the  cargo  was  discharged,  and  a  loss 
subsequently  accrued,  in  no  degree  attributable 
to  her  having  been  overladen  in  the  early  part 
of  the  voyage  : — Held,  that  the  underwriters  were 
liable  for  such  loss.  M'cir  v.  Aberdeen,  2  B.  &  Aid. 
320  ;  20  R.  R.  450. 
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d.  Crew. 

Negligence  of.] — Underwriters  are  responsible 
for  the  misconduct  or  negligence  of  the  captain 
and  crew,  but  the  owner,  as  a  condition  prece- 
dent, is  bound  to  provide  a  crew  of  competent 
skill.  Sfwre  v.  Bentall.  7  B.  &  C.  798.  n.  :  1 
M.  Ac  R3'.  Ill  ;  31  R.  R.  802.  n. 

Where,  in  a  policy  on  a  voyage  up  the  Medi- 
terranean, on  the  coast  of  Spain,  the  underwriters 
stipulated  that  they  would  not  be  liable  higher 
up  the  ^Mediterranean  than  Tarragona,  the 
assured  could  not  recover,  where  the  captain  of 
the  ship,  through  entire  ignorance  of  the  coast, 
which  the  occasion  and  the  terms  of  the  policy 
required  him  to  distinguish,  went  into  Barcelona, 
an  enemy's  port,  which  is  higher  up  than 
Tarragona  ;  for  this  was  either  a  deviation  with- 
out any  just  cause,  or  there  was  a  failure  of  an 
implied  warranty  on  the  ])art  of  the  assured, 
that  a  captain  and  crew  of  competent  skill  and 
knowledge  for  the  declared  purpose  of  the  voyage 
should  be  provided.  Taif  v.  Zcri.  14  East,  481  ; 
13  R.  R,  289. 

Insufficiency.] — The  underwriters  were  not 
liable  where  the  crew  was  insufficient,  in  not 
having  a  person  on  board  able  to  take  the 
captain's  place  on  his  being  dangerously  ill,  and 
the  ship  was  consetpiently  obliged  to  deviate 
from  her  course  to  find  a  person  to  direct  her. 
Clifford  v.  Hunter,  M.  &  M.  103  ;  3  Car.  k.  P.  16. 

The  question,  whether  a  ship,  on  a  voyage 
from  Madras  to  London,  is  not  seaworthy  if  she 
has  no  person  on  board  her,  Vjcsides  the  captain, 
who  is  capable  of  navigating  her,  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law  to  be 
<letermined  by  the  judge.     Ih. 

As  a  full  complement  of  men  is  not  necessary 
in  harbour,  a  ship  does  not  seem  to  be  seaworthy 
for  want  of  a  crew  till  she  .sails  on  the  voyage 
without  a  crew.  Aniwii  v.  Woodmun,  3  Taunt. 
299  ;  12  R.  R.  6()3. 

Where  a  ship  sailed  on  her  outward  voyage 
from  Liverpool  to  Cuba,  with  a  crew  of  thirteen 
men,  and,  on  her  arrival  at  the  latter  place,  three 
had  died  and  two  deserteil  there,  and  the  captain 
couhl  only  procure  eight  men  for  the  whole  of  the 
homeward  voyage,  and  two  for  Montego  Bay  in 
Jamaica  (ten  men  being  a  competent  crew  to 
navigate  the  vessel)  ;  and  he  accordingly  touclietl 
at  Montego  Bay  for  the  sole  purpose  of  landing 
those  two  men  and  procuiing  others  in  their 
stead,  which  he  did  ;  and  the  vessel  was  lost  by 
the  perils  of  the  sea  in  proceeding  from  tliencc  on 
the  voyage  to  Liverpool  : — Held,  that  on  a  policy 
from  Cuba  to  Liverjiool,  the  ship  was  not  sea- 
worthy as  to  her  crew  for  the  whole  of  iiei' 
homeward  voyage  when  she  sailed  from  Cuba  ; 
or  that,  even  if  she  tiien  had  a  sufHcient  crew, 
th(;  touching  at  Montego  Bay  was  a  deviation  ; 
jin<l  that  the  circumstances  of  hci"  having  become 
.scawoithy  by  having  a  sufficient  crew  at  the  time 
of  the  loss  did  not  entitle  the  assured  to  rccovei' 
Against  an  underwrite!'  f)n  the  policy.  Forxhain 
v.  Cha/>rri,6  Moore,  3()9 ;  3  Br.  &  B.  l.-)8  ;  23 
R.  R.  r»9(;.  Sec  also  Grahini  v.  JiarruK,  ])ost, 
•col.  11(13. 

Absence.] — Where  the  assured  have  once  pro- 
vided a  sufficient  crew,  the  negligent  absence  of 
all  the  crew  at  the  time  of  the  loss  is  no  breach 
fif  the  implied  warranty  that  the  ship  should  be 
properly  manned.  Jiiisk  v.  Jtoiiril  Esrhanqp 
Axmrance  Co.,  2  B.  &  Aid.  73  ;  20  11.  R.  350.     And 


see  Bishop  v.  PeMaml,  7  B.  &  C.  214  ;  1 
M.  i:  Rjr.  49  ;  6  L.  J.  (o.S.)  K.  B.  6  ;  31  R.  R. 
177. 

Where  no  Contract.] — A  plea  to  an  action  on 
a  policy  that  the  master  of  the  vessel  on  which 
the  policy  was  effected  had  not  entered  into  an 
agreement  in  writing  with  the  seamen,  pursuant 
to  .5  &  6  Will.  4,  c,  19,  s.  2.  wherefore  the  voyage 
was  illegal,  is  ill,  as  the  non-compliance  with  the 
statute  by  the  master  did  not  make  the  voyage 
itself  illegal  or  the  vessel  unseaworthy.  Redmond 
V.  Smith,  2  D.  &  L.  280  :  8  Scott  (n.r.)  250  ; 
13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

Number  of.] — A  warranty  on  the  margin  of  a 
policy,  "  thirty  seamen  besides  passengers,"  means 
thirty  persons  belonging  to  the  ship's  company, 
including  cook,  surgeon,  bovs,  ic.  Bean  v. 
Stupart,  1  Dougl.  11. 


e.  Pilot. 

Absence  of.] — A  ship,  homeward  bound  to  the 
port  of  London,  received  a  jjilot  at  Orfordness.  as 
directed  by  5  Geo,  2,  c.20,  auddroppedhim  before 
she  reached  her  tnoorings  in  the  river  Thames, 
after  which,  before  she  was  safely  moored,  an 
accident  hapj)ened  and  the  vessel  was  sunk  ;  the 
underwriter  on  the  ship  and  cargo  was  held  dis- 
charged from  his  liability,  there  not  being  a  pilot 
on  board  at  that  time,  though  it  did  not  appear 
that  the  loss  was  directly  imputable  to  want  of 
skill  in  those  who  navigated  the  vessel.  Law  v. 
ILiUimjKworth,  7  Term  Rep.  KiO.  See  Dixoii  v. 
Sadler,  5  M.  &  W.  415  ;  9  L.  J.,  Ex.  48  ;  and  8 
M.  &  W.  89.5— Ex.  Ch,,  supra,  col.  1101. 

A  captain  neglecting  to  employ  a  pilot  where 
necessary,  discharges  the  insurers.  HolUng- 
loorth  or  HolUngxworth  v.  Brodrick,  7  A.  &  E. 
40  ;  2  N.  &  P.  608  ;  8  L.  J.,  Q.  B.  80  ;  1  Jur.  43(». 

f.  Hepairs. 

Insufficient.  ]  —  Where  a  ve-ssel  had  been 
Icngtheni'd,  and  insured  for  a  foreign  voyage,  but 
the  new  parts  were  not  fastened  witli  hanging 
knees  : — Held,  that  she  was  not  seaworthy  for 
such  a  voyage  at  the  commencement  of  the  risk. 
Watt  V.  Sforrix,  1  Dow,  32. 

To  a  declaration  ui)on  a  policy  for  twelve 
months,  which  stated  that  the  vessel  was  lost  by 
tlie  perils  of  the  sea,  a  plea  that,  after  the  policy, 
the  ship  became  unseaworthy.  that  she  could 
have  Ijcen  rendered  seaworthy,  that  the  plaintiff 
neglected  to  i-epair  her,  and  tliat  by  reason  of  the 
premises,  she  lemained  in  an  unseaworthy  state 
until  the  time  of  the  loss,  is  bad,  as  it  should,  at 
all  events,  have  stated  that  the  plaintiff  knew  of 
the  unseaworthiness,  and  that  he  had  an  oppor- 
tunity of  rei)airing  her.  Jlolliiu/xworth  v,  Jirod- 
rirk,  supra. 

Whei-e  a  vessel  is  sent  to  sea  in  a  state  not  lit 
for  the  particular  voyage,  and  witfiont  encounter- 
ing anymore  than  ordinary  risk  is  obliged,  owing 
to  the  defective  state  in  which  she  sailed,  to  put 
into  a  port  for  repair,  the  shi|)owner,  though  the 
defects  were  not  known  to  him,  and  he  has  acted 
without  fraud,  cannot  recover  against  the  insurer 
the  cxptMiscs  of  such  repairs  as  were  I'cnilcred 
necessary  in  consequence  of  the  unseaworthy 
state  of  the  vessel,  though  there  is  no  war- 
ranty of  seaworthiness.  F/ncri/n  v.  Stirxfield, 
6  El.  &  BL  192  ;  25  L.  J.,  Q.  B.  249  ;  2  Jur. 
(N.S.)  605. 

37—2 
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g:.  Tackle  and  Purniture. 

Cables.] — Under  the  implied  warranty  as  to 
seaworthiness,  it  is  necessarj'  not  only  tliat  the 
hull  of  the  vessel  should  be  tight,  staunch,  and 
strong,  but  that  she  should  be  also  furnished 
with  ground-tackling  sufficient  to  encounter  the 
ordinary  perils  of  the  sea  :  and  therefore,  where 
it  ajjpeared  that  the  best  bower-anchor  and  the 
cable  of  the  small  bower-anchor  were  defective, 
the  vessel  was  not  seaworthy.  WiUiie  v.  Geddes, 
8  Dow,  57  :  l.")  fi.  R.  17. 

In  a  policy  b}^  a  member  of  a  mutual  insurance 
club,  there  was  a  memorandum  that  "  all  ships 
were  to  be  inspected  and  approved  by  a  com- 
mittee of  the  club,  and  that  all  chain-cables 
were  to  be  properly  tested"  : — Held,  in  an  action 
for  a  loss,  that  it  was  not  a  condition  precedent 
which  made  it  necessary  for  the  insurecl  to  piovc 
that  a  chain-cable  had  been  tested  previously  to 
the  voyage.  Ilarriaon,  v.  Dowflast,  6  N.  &  M. 
180  :  3  A.  &  E.  39(1 ;  1  H.  &  W.'  880. 

Medicines.] — When  the  sickness  of  the  master 
or  crew  is  set  up  as  an  excuse  for  deviation,  it  is 
incumbent  on  the  assured  to  shew  that  proper 
medicines  and  necessaries  for  the  voyage  were 
on  board,  in  a  case  where  the  nature  of  the 
voyage  requires  that  there  should  be  a  surgeon 
on  board.  Woolf  v.  Cliui/ictt,  8  Esp.  257  ;  6 
R.  R.  880. 

Warranted  to  have  twenty  Guns — Insufficient 
Men  to  man  them.]  —  Warranty  that  a  ship 
had  twenty  guns.  It  is  no  breach  of  warranty 
that  she  has  twenty-five  men  only,  sixty  being 
required  to  man  the  guns.  Hldr  v.  lintcc,  8 
Dough  218. 

h.  Lighters. 

On  an  insurance  of  goods  on  a  voyage  policy, 
until  the  same  ai-e  safely  landed  at"  the  port  of 
discharge,  "  including  all  risks  to  and  from  the 
ship,"  there  is  no-  implied  warranty  that  the 
lighter  used  at  the  end  of  the  voyage  to  convey 
the  goods  from  the  ship  to  the  shore  shall  be 
seaworthy  for  that  purpose.  Latie  v.  Xiron, 
35  L.  J.,  C.  P.  248  :  L.  R.  1  C.  P.  412  ;  12  Jur. 
(N.s.)  892:  14  W.  R.  fUl. 

Where  there  is  a  warranty  that  a  ship  shall  set 
out  upon  a  voyage  seaworthj^  the  insurer  is  to  be 
liable  for  the  ordinary  incidents  in  the  usual 
course  of  the  voyage.  If  the  hiring  of  lighters 
at  the  end  of  the  voyage  is  one  of  the  usual 
incidents,  the  insurer  must  take  the  consequence 
of  the  local  lighters  being  unfit  to  put  the  goods 
on  shore.     lb. 

i.  Proof. 

Opinion.] — Upon  a  question  concerning  the 
seaworthiness  of  a  ship,  after  the  evidence  of 
])ersons  who  have  been  examined  as  to  her  con- 
dition, experienced  shipwrights,  who  never  saw 
her.  may  be  called  to  say,  whether,  upon  the 
facts  sworn  to,  she  was,  in  their  opinion,  sea- 
worthy or  not.  Bc.cliwith  v.  Sijdehotham,  1 
Camp.  117;  10  R.  R.  6.52.  S.  P.,  Thornton  v. 
Moyul  Exchange  Co.,  Peake,  25. 

Onus  of  Proof.] — In  an  action  on  a  policy  of 
insurance  it  was  proved  at  the  trial  that  the 
vessel  put  back  from  inabilitj'  to  proceed  eleven 


underwriters,  and  make  it  incumbent  on  the 
assured  to  prove  that  the  unseaworthiness  arose 
from  causes  occurring  subsequently  to  setting 
sail : — Held,  a  misdirection.  Pickup  v.  Thumc.t 
Marino  In.furancc  Co.,  47  L.  J.,  Q.  B.  749  ;  3 
Q.  B.  D.  594  ;  89  L.  T.  341  ;  26  W.  R.  689  :  4 
Asp.  M.  C.  48— C.  A. 

It  is  a  clear  and  established  principle,  that  if" 
a  ship  is  seaworthy  at  the  commencement  of  the 
risk,  though  she  becomes  otherwise  in  one  hour 
afterwards,  the  warranty  is  complied  with,  and 
the  underwriter  is  liable.  Watson  v.  Clark,  1 
Dow,  844  :  14  R.  R.  78. 

But  where  the  inability  of  a  ship  to  perform 
the  voyage  insured  appears  in  a  short  time  from 
the  period  of  her  setting  sail,  the  presumption 
is,  that  the  inability  arose  from  causes  existing 
previously  to  the  commencement  of  the  voyage, 
and  that  she  was  not  then  seaworthy.     Ih. 

The  age  of  a  ship  is  not  of  itself  any  proof  of 
unseaworthiness,  but  is  of  weight  in  evidence. 
lb. 

Where  a  ship  sailed,  and  soon  afterwai'ds- 
encountered  a  storm,  became  leaky,  put  back, 
and  was  found,  on  survey,  to  be  materially 
decayed,  and  a  damage  was  discovered  which 
could  not  fairly  be  considered  as  the  effect  of 
the  storm  :— Held,  that  she  was  not  seaworthy 
when  she  sailed  on  the  voyage  insured  ;  and  that, 
on  a  question  as  to  seaworthiness,  honesty  of 
intention  is  no  answer,  but  the  fact  of  seaworthi- 
ness must  a))pear.  or  otherwise  the  underwriter 
is  discharged  ;  and  though  a  vessel,  after  sailing, 
encounters  a  storm,  yet,  unless  the  damage  which 
renders  her  unfit  for  the  voyage  can  be  fairly 
considered  as  the  effect  of  such  storm,  the 
implied  warranty  is  not  comjilied  with.  Donylas 
v.Scoyfjall,  4  Dow.  269  ;  16  R.  R.  69. 

A  ship,  soon  after  hei-  sailing  on  a  voyage- 
insured,  was  found  to  be  unfit  for  sea  ;'  the 
question  whether  she  was  seaworthy  at  the  com- 
mencement of  the  risk  or  the  voyage  (when  not 
otherwise  ascertained)  must  he  decided  by 
rational  inference  from  the  circumstances.  And 
a  ship  is  prima  facie  to  be  deemed  seaworthy  ; 
but  if  it  is  found,  soon  after  her  sailing,  that  she 
is  not  sound,  without  probable  and  adequate 
cause,  by  stress  of  weather  or  otherwise,  to. 
account  for  it,  the  rational  inference  is,  that,, 
notwithstanding  appearances,  she  was  not  sea- 
worthy.    Parlier  v.  Potts.  8  Dow,  28  ;  15  R.  R.  1.. 

Estoppel  by  Agreement.]  —  In  an  action 
against  tlie  underwriters  of  a  policy  for  a  total 
loss,  the  declaration  stated  that  they  agreed  that 
the  ship  should  be  considered,  and  was  thereby 
allowed  to  be,  seaworthy  in  her  hull,  tackle  and 
materials  for  the  voyage,  the  insured  declaring, 
that,  to  the  best  of  their  belief,  and  according  to 
their  knowledge  and  information,  the  ship,  at 
the  time  of  the  insurance,  was,  in  all  respects, 
seaworthy  for  the  voyage ;  that  the  vessel, 
dvtring  her  voyage,  by  stormy  winds  and  tem- 
pestuous weather,  and  by  the  force  and  violence 
of  the  winds  and  waves,  became  leaky,  strained, 
riven  and  damaged,  insomuch  that  by  means 
thereof  it  became  necessary  for  her  preservation 
for  her  to  sail  to  the  nearest  port  of  safety  ;  that 
she  accordingly  sailed  to  the  nearest  port  of 
safety  ;  that  on  her  arrival  there,  she  was  unfit 
to  prosecute  her  voyage  without  being  repaired 


days  after  she  started  on  her  voyage  :  the  judge  and  refitted  ;  that  she  was  found  to  be  unsea 
directed  the  jury  that  the  time  which  elapsed  worthy  and  unfit  to  prosecute  her  voyage,  unless 
between  setting  sail  and  putting  back  was  suffi- 1  great  repairs  were  done  upon  her  :  that  such 
ciently  short  to  shift  the  onus  of  proof  from  the  !  repairs    could   not    be    done  ;  that    it  was  not 
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possible  to  oVjtain  any  repairs  sufficient  to  enable 
her  to  proceed  on  her  voyage,  or  to  jjroceed  to 
any  other  port  to  be  repaired  ;  that  it  became 
expedient  and  necessary  to  abandon  the  voyage 
and  to  sell  the  ship,  and  that  the  ship  was  sold  ; 
bj'  means  of  which  premises  the  voyage  was  not 
performed,  and  the  vessel  was  wholly  lost  to  the 
assured : — Held,  that,  whether  the  loss  of  the 
vessel  was  occasioned  by  unseaworthiness  or  by 
perils  of  the  sea,  the  underwriters  were  bound  by 
their  admission,  and  could  not  dispute  the  sea- 
worthiness. Pui'titt  v.  Thompson,  13  M.  &  W. 
392:  14L.  J..  Ex.  73. 

Held,  also,  on  motion  in  arrest  of  jutlgment, 
that  it  sufficiently  appeared  that  the  loss  of  the 
vessel  was  occasioned  by  the  perils  insured 
against.     Ih. 

Verdict  against  Evidence — Second  new  Trial 
refused/ — in  an  action  on  a  policy  of  insurance. 
the  jury  having  fouml  a  vertlict  for  the  plaintifE 
on  a  question  of  seaworthiness,  the  ccjurt  gi'anted 
a  new  trial  on  the  gi'ound  that  the  verdict  was 
against  the  weight  of  the  evidence.  A  second 
jury  having  found  a  verdict  for  the  plaintiff  on 
the  same  evidence,  the  court  refused  to  grant  a 
second  new  trial  (Vaughan,  J.,  and  Coltman,  J., 
dissentientibus).  Foster  v.  Steele.  3  Bing.  (N.c.) 
892  ;  5  Scott,  2h  ;  (J  L.  J.,  C.  T.  26.5. 

Consolidation — Refusal  to  open.] — The  court 
having  granted  a  new  trial  on  tiie  gi'ound  that 
the  verdict  was  against  the  evidence  in  a  question 
of  seaworthiness,  and  having  refused  a  second 
new  trial  upon  a  verdict  the  same  way,  txpon  the 
same  evidence  ;  refused  also  to  open  the  consoli- 
dation rule  and  re-try  the  question  in  another 
action  against  another  underwriter  on  the  same 
policy.  Foxter  v.  Alrpz,  3  Bing.  (N.c.)  896  ;  4 
.Scott,  :>'d'i. 

4.  Position  of  Ship. 

Safety  on  a  given  Day.] — A  jjolicy  on  a  ship 
at  and  from  H.  to  \'.,  with  a  warranty  that  the 
ship  was  "  in  port"  on  a  previous  day,  means  the 
port  of  H.,  and  it  is  not  sufficient  that  she  was 
safe  in  some  other  port  on  that  day.  Colhij  v. 
Hunter,  M.  A:  M.  «1  ;  3  Car.  ^  P.  7. 

In  a  represcntatifin  tiiat  a  ship  was  seen  safe 
on  such  a  day,  and  had  performed  two-lhii'ds  of 
her  voyage,  if  it  turns  out  that  she  had  got  as 
far  as  was  represented,  but  was  lost  two  days 
before  thcda\'  mentioned,  the  mistake  is  material, 
and  makes  the  policy  void.  Mdrdninill  v.  Frnxrr, 
1   iJougl.  260. 

Time  of  Day.] — (joods  were  insured  from 

the  lading  of  tlicni  on  lx)ard  the  shij),  lost  or  not 
lost,  and  wananted  well  on  a  particidai'  day  ; 
the  ship  was  lost  on  that  d;iy.  before  tlie  policy 
was  underwritten  :  and  it  was  lioldeii  that  the 
underwriter  was  liable,  for  the  warranty  is  com- 
plied with  if  the  shi|(  was  safe  at  any  time  f)f 
that  day.  Jilnehhnritt  v.  Curkrll,  3  'rerm  Hep. 
360;  1  R.  U.  717. 

Not  to  enter  St.  Lawrence  after  certain 
Date. J — When  a  ship  is  insured  on  a  time  policy 
at  ami  frofii  Montreal,  to  trade  between  the 
Island  of  Newfoundland,  Nova  Scotia,  Cuba, 
and  Quebec  and  Montreal,  and  tlic  policy  con- 
tains a  sti|)ulation  in  the  following  words  :  "  Not 
allowed  under  this  poliey  to  enter  the  (lulf  fif 
St.  Lawrence  before  the  2.")tli  April,  nor  to  be  in 
the  (iulf  after  the  ITith  November  :  nor  to  jjro- 
ceed  to  Newfoundland  after  the  1st  December, 


or  before  the  loth  March,  without  payment  of 
additional  premium,  and  leave  first  obtained, 
war,  risk,  and  sealing  voyages  excepted "  ;  the 
jjolicy  is  not  to  be  construed  as  declaring  that 
the  vessel  may  proceed  from  any  of  the  ports 
named  in  the  policy  to  Newfoundland  on  or 
before  the  1st  December,  notwithstanding  it 
might  have  to  pass  through  the  Gulf  after  the 
l.-fth  November  ;  but  miderthat  clause  the  vessel 
is  neither  to  be  in  the  Gulf  after  the  loth 
November,  nor  to  proceed  to  Newfoundland 
from  any  port  after  the  1st  December  ;  and  if 
the  ship  enters  the  Gulf  after  the  loth  November 
she  commits  a  breach  of  wari-anty  within  the 
words  of  the  policy,  and  the  underwriters  are  not 
liable  for  any  loss  occurring  in  consequence  of 
that  breach,  unless  the}''  accept  abandonment 
with  a  knowledge  of  the  breach.  Prorincuil 
Insurance  Co.  of  Ciimidu  v.  Lediic,  43  L.  J., 
P.  C.  49  ;  L.  R.6  P.  C.  224  ;  31  L.  T.  141  ;  22 
W.  R.  929  ;  2  Asp.  M.  C.  338— P.  C. 

A  time  jiolicy  of  marine  insurance  on  A.'s 
ship,  from  the  29th  of  May.  1878,  to  the  28th  of 
May,  1879,  contained  the  words  "warranted  no 
St.  Lawrence  between  the  1st  of  October  and 
the  1st  of  April."  The  vessel  was  lost  on  the 
voyage  home.  The  underwriters  refused  A.'s 
claim  for  a  total  loss  on  the  ground  of  breach  of 
warranty,  inasmuch  as  the  vessel  had  navigated 
in  the  Gulf  of  St.  Lawrence  during  the  pre- 
scribed period.  A.  contended  that  the  above 
words  referred  exclusively  to  the  river  St.  Law- 
rence. Admittedly  no  general  custom  of  mer- 
chants coidd  be  proved  :  but  the  facts  established 
that  the  great  river  which  discharges  the  waters 
of  the  North  American  lakes,  and  the  gulf  into 
which  it  flows,  both  bear  the  name  of  "  St. 
Lawrence"  :  that  the  navigation  of  both,  though 
01  the  gulf  in  a  less  degree  than  of  the  river,  was 
within  the  jtrohibited  period  dangerous  : — Held, 
that  the  evidence  disclosed  no  ambiguity  or 
uncertainty  sufficient  to  prevent  the  application 
of  the  ordinary  rules  of  construction ;  and 
according  to  those  rules  the  whole  St.  Lawrence 
navigation,  both  gulf  and  river,  is  within  the 
fair  and  natural  meaning  of  these  negative  words, 
and  therefore  prohibited  during  the  months  in 
question.  Jilrrell  v.  Drijer,  9  Ap[).  Cas.  34.5  ; 
51  L.  T.  13<i ;  5  Asp.  M.  C.  267— H.  L.  (Sc.) 

Evidence  as  to.] — If  an  insurance  broker 
states  l)y  way  of  inference  and  computation  that 
a  ship  is  at  a  certain  place  at  the  time  of  effect- 
ing a  policy,  it  is  not  a  ground  of  avoiding  the 
policy,  though  the  broker  was  utterly  mistaken  ; 
the  underwriter  not  taking  the  pains  to  inijuire 
what  were  the  facts  on  which  tlic  broker  formed 
his  conclusion,  lir'uir  v.  Fedtlirr.^onr.  4  Taunt. 
869  ;  14  R.  R.  <',.s;(. 

In  Dock  —  Liberty  to   go  into  dry  Dock.]  — 

A  t  inie  policy  again-~l  lire  was  elTccted  on  a  steam- 
ship. The  policy  <lescri bed  it  as  then  "  lying  in 
the  Victoria  Docks."  but  g.-ive  it  "  liberty  to  go 
into  dry  dock,  and  light  the  boiler  tires  once  or 
twice  during  the  currency  of  this  i)olicy."  The 
only  dry  <lock  into  which  the  ship  could  go  was 
Lunglcy's  Dock,  at  some  distance  up  the  river. 
To  go  there  it  was  neces.saiy  to  remove  the 
|»a<ldle  -  wheels ;  they  were  removc<l  in  the 
Victoria  Docks,  and  the  ship  was  then  towed  up 
to  Lunglcy's  Dock.  Tlie  necessary  rejjairs  there 
having  been  coinplete<l,  the  ship  was  brought 
out  and  moored  in  the  river,  preparatory  to 
replacing    the    paddle-wheels.      This    operation 
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coiikl  have  been  perfectly  performed  in  tlie 
Victoria  Docks,  but  it  -was  found  that  in  such 
CISC  it  was  customary,  as  the  more  economical 
course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt : — Held,  that 
the  policy  covered  the  sliip  while  in  tlie  N'ictoria 
Docks,  anil  while  passiiiLj  from  them  to  the  dry 
docks,  and  while  directly  returning  from  the  dry 
dock  to  the  Victoria  Docks  ;  but  ilid  not  cover 
the  vessel  while  moored  in  the  river  for  a  colla- 
teral purpose.  Penrson  v.  Coiiinwrcial  Union 
ulasiir/inrf  Co.,  4.")  L.  J..  C.  P.  761  ;  1  App.  Cas. 
498  ;  35  L.  T.  44.>  ;  24  W.  R.  9.51  ;  3  Asp.  M.  C. 
275— H,  L.  (E.) 

Question  for  Jury.] — Whether  a  vessel  war- 
ranted free  from  capture  in  port  was  in  port  or 
not  at  her  capture  is  for  the  jury.  Jtei/ncr  v. 
Pearson,  4  Taunt.  662  ;  13  R.  R.  723. 

Warranted    safe   in   Port  —  What   Port.] — A 

policy  on  sliip  contained  the  words  "lost  or  not 
lost  at  Cardiff  to  Ballyshannon  beginning  the 
adventure  from  loading  thereof  at  Cardiff"; 
and  subsequently  "  that  the  said  vessel  was 
warranted  safe  in  i)ort"  ; — Held,  that  ''port" 
meant  the  port  of  departure  ;  and  that  the  vessel 
being  iu  another  ])ort  the  warranty  was  broken. 
Kernahan  v.  Natiunal  Assurance  Co.,  10  L.  R., 
Ir.  319. 

Safely  moored  in  Harbour — Change  of  Moor- 
ings.]— Action  on  policy  of  insurance  against 
fire  on  the  ship  "  H."  for  one  month  on  the  terms 
that  the  ship  should  be  safely  moored  in  Ports- 
mouth harbour  during  the  month.  The  ship  was 
burned  within  the  month.  Hhe  had  been  shifted 
about  in  the  harbour  for  cleaning  her  bottom, 
taking  in  cargo,  and  other  purposes  ;  but  hail 
been  in  the  harbour  all  the  time  : — Held,  that 
the  i)laintiff  could  recover.  CUirlie  v.  West- 
more  ;    cited,  Selw.  Nisi  Pr.  (11th  ed.)  1003. 


5.  To  Sail  on  a  given  Day. 

Departure— What  is.]— A  warranty  to  sail  on 
or  before  a  particular  day  is  not  fulfilled  if  the  ship 
does  not  completely  unmoor  on  that  day,  though 
she  then  has  her  cargo  and  passengers  on  board, 
and  is  quite  ready  to  sail,  and  is  only  prevented 
doing  so  by  stress  of  weather.  Nelson  v.  Salva- 
dor, M.  &  M.  309  ;  31  R.  R.  733. 

The  warranty  to  "  depart "  before  a  certain 
day,  which  is  used  by  the  Royal  Exchange 
Assurance  Company  in  their  policies,  does  not 
mean  mearly  to  break  ground,  but  fairly  to  set 
forward  upon  the  voyage  ;  therefore,  where  a 
ship  in  complete  sea-reatHness  weighed  anchor 
with  some  little  prospect  of  more  favourable 
weather,  but  in  half  an  hour  was  beaten  back, 
and  came  to  anchor  within  the  bar,  half  a  mile 
nearer  to  the  sea  than  the  place  of  loading  : — 
Held,  that  this  was  not  a  departure  within  the 
warranty.  Jloir  v.  Bin/al  Exehanqe  As.surancc 
Co.,  6  Taunt.  241  ;  1  Marsh.  570  ;  3  M.  c^  S.  4(!1  ; 
4  Camp.  84  ;  16  R.  R.  330. 

Insufficient  Crew.] — A  warranty  to  sail 

on  or  before  a  [tarticular  day  is  not  complied 
with  by  leaving  the  harbour  on  that  day,  with- 
out having  a  sufficient  crew  on  board,  although 
the  remainder  of  the  crew  is  engaged  and  ready 
to  sail.  Graham,  v.  Barras,  3  N.  &  M.  125  ;  5 
B.  &  Ad.  1011 


Nature  of  Port— Loading.] — Policy  on  goods 
by  ship  or  ships,  from  Demcrara  to  London, 
warranted  to  sail  from  Demerara  on  or  before 
the  1st  of  August,  1823  ;  usage  found  for  small 
vessels  to  load  and  unload  all  their  cargo  in 
the  river  of  Demerara,  and  for  large  vessels  to 
load  and  unload  part  of  their  cargo  on  the  out- 
side of  a  shoal  off  Demerara,  about  ten  miles  at 
sea.  The  insured  goods  were  loaded  on  board  a 
small  vessel,  which  completed  her  cargo  in  the 
river,  the  captain  of  which,  having  obtained  his 
clearance,  set  sail  on  the  1st  of  August,  proceeded 
down  the  river,  and  about  two  miles  out  to  sea, 
and  there  anchored  at  low  water,  by  the  advice 
of  his  pilot.  On  the  3rd  of  August  he  crossed 
the  shoal,  and  proceeded  on  his  voyage,  in  the 
course  of  which  the  vessel  was  lost  by  perils  of 
the  sea  : — Held,  that  the  vessel  sailed  from 
Demerara  on  the  1st  of  August  within  the 
meaning  and  in  satisfaction  of  the  terms  of  the 
policy.  Lan(f  v.  Anderton,  5  D.  &;  R.  393  ;  3 
B.  &  C.  495  :  i  Car.  &  P.  171  ;  3  L.  J.  (o.s.)  K.  B. 
62  ;  27  R.  R.  412. 

—  Dropping  down  Eiver.] — A  policy  con- 
tained a  warranty  "not  to  sail  for  B.  N.  A.  after 
the  15th  of  August."  The  vessel  on  the  morning 
of  the  15th  of  August,  was  cleared  at  the  custom- 
house of  D.,  and  ready  for  sea.  She  was  then 
lying  in  the  Custom-house  Dock,  which  opens 
into  the  river  L.,  which  forms  part  of  D.  harbour. 
She  was  afterwanls,  on  the  same  da\',  hauled  out 
of  dock  and  warped  down  the  river  L.  about  half 
a  mile,  towards  the  mouth  of  the  harbour,  which 
was  some  miles  distant,  for  the  purpose  of  i)ro- 
ceeding  on  her  voyage  to  Q.  in  B.  N.  A.  At  the 
time  of  so  moving  the  vessel,  the  master  and 
crew  knew  it  to  be  imi)0ssible  to  get  to  sea  that 
day.  The  next  day  she  was  warped  a  little 
farther  down  the  river,  and  on  the  17th,  when 
the  wind  changed  she  got  to  sea.  The  jury 
having  fountl  that  the  master  and  crew  fully 
intended  to  sail  for  Q.  on  the  15th  of  August,  if 
it  had  been  possible,  and  did  all  they  could,  and 
used  every  means  and  exertion  so  to  do,  and  that 
they  intended  by  so  doing  to  put  themselves  in 
a  better  situation  for  the  prosecution  of  the 
voyage,  and  not  merely  and  solely  to  fulfil  the 
warranty  : — Held,  that  the  vessel  was  in  the 
prosecution  of  her  voyage  on  the  15th  of  August, 
and  that  the  warranty  not  to  sail  to  B.  N.  A. 
after  that  day  had  been  complied  with.  Coch- 
rane v.  Fisher.  1  C.  M.  &  R.  809  ;  5  Tyr.  496  ;  4 
L.  J.,  Ex.  328— Ex.  Ch. 

A  policy  on  freight  anil  goods,  per  ship  named 
at  and  from  Portnevif  to  London,  warranted  to 
sail  on  or  before  the  28th  October  ;  and  on  the 
26th  the  ship  dropped  down  from  Portneuf  with 
an  incomplete  crew  for  the  voyage,  and  on  the 
28th  reached  Quebec,  which  was  the  nearest 
jjlace  where  she  could  obtain  a  clearance,  and 
there  completed  her  crew,  and  on  the  29th 
obtained  her  clearance,  and  sailed  the  next  day  : 
— Held,  that  the  dropping  down  from  Portneuf 
to  Quebec  on  the  26th  was  not  a  compliance  with 
the  warranty.  Pidsdalr  v.  Newnham,  3  M.  iS:  S. 
456  :  4  Camp.  Ill  :  15  R.  R.  327. 

A  plaintiff'  effected  an  insui'ancc  on  freight  by 
a  ship,  subject  to  certain  regulations,  which  pro- 
vided that  the  vessel  should  not  sail  from  ports 
in  Ireland  after  the  1st  September  ;  and  that  the 
time  of  clearing  at  the  custom-house  should  be 
deemed  the  time  of  sailing,  provided  the  ship 
was  then  ready  for  sea.  The  plaintiff's  ship 
being  iu  the  port   of   Sligo,  dropped  down  the 
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river  before  the  1st  of  September,  in  readiness 
for  sea,  except  that  she  had  not  her  full  quantity 
of  ballast,  there  being  a  bar  at  the  mouth  of  the 
river,  which  the  ship  could  not  have  crossed  with 
that  quantity  on  board.  Boats  were  in  waiting 
on  the  outside  on  the  1st  September  to  ship  the 
remainder  of  the  ballast,  and  the  vessel  crossed 
the  bar  on  that  day,  but  struck  in  doing  so,  and 
the  master,  to  ascertain  what  damage  she  had 
received,  put  into  an  adjacent  port  without 
taking  the  rest  of  his  ballast,  which  was  not 
done  till  the  -tth.  and  the  vessel  proceeded  upon 
her  voyage  on  the  8th  : — Held,  that  the  ship's 
dropping  down  the  river,  and  crossing  the  bar 
without  her  full  ballast,  was  not  a  sailing  ;  and 
that,  until  her  ballast  was  completed,  she  was 
not  ready  for  sea,  within  the  rule  referred  to 
bv  the  policy.  PL-ttigrew  v.  Prlmjle,  3  B.  &  Ad. 
o'h. 

Embargo.] — If  a  ship,  warranted  to  sail  on  or 
before  a  particular  day,  is  prevented  from 
sailing  on  the  day  by  an  embargo,  the  warranty 
is  not  comphed  with.  Ilore  v.  M  kitmoj-e,  Cowp. 
784. 

On  a  warranty  to  sail  from  Jamaica,  on  or 
before  a  day  certain,  if  the  ship  departs  from  her 
port  on  that  day,  with  all  her  cargo  and  clear- 
ances on  board  and  jiroceeds  to  the  place  of 
rendezvous  in  the  island,  expecting  to  find  con- 
voy and  proceed  immediately,  but  is  detained 
there  by  an  embargo  till  after  the  day,  the 
departure  is  a  compliance  with  the  warranty, 
although  the  captain  knew  of  the  embargo  when 
he  sailed,  the  embaigo  being  ordy  till  convoy 
should  be  ready.  \  JEtirle  v.  ILirria,  1  Dougl.  357. 

ilven  though  the  place  of  rendezvous  is  out 
of  the  direct  course  of  the  voyage,  it  is  no 
deviation.  Bond  v.  Xutt,  Cowp.  GUI  ;  1  Dougl. 
3(;7,  n. 

Delay  for  Convoy.] — A  ship  being  insured  at 
and  from  Suiinaiii,  and  all  or  any  of  the  West 
India  islands  to  London,  a  warranty  to  sail  on 
or  before  the  1st  of  August  is  satisfied  by  the 
ship  sailing  from  Surinam,  her  last  port  of  land- 
ing, before  the  1st  of  August,  and  going  into 
Tortola  on  the  4th  to  seek  convoy,  though  she 
did  not  sail  from  Tortola,  which  is  one  of  the 
West  India  islands,  dii'ect  for  J^ondon  till  after- 
wards. Wrif/ht  v.  S/ii/f'/iri;  II  Kast.  oL")  ;  2 
Camp.  247  ;   il  11.  K.  2(;'3. 

A  French  ship  being  warranted  to  sail  from 
Guadaloupe  on  or  before  the  31st  December,  if 
she  takes  in  all  her  loading  and  i)apers,  and 
leaves  her  port  of  loading  before  tliat  day,  atul 
sails  to  anf)ther  port  of  the  island  in  the  direct 
coui-sc  of  her  voyage,  and  merely  in  tlie  hopes 
of  joining  convoy,  and  to  take  the  governors 
dispatches  for  Fiance,  the  warranty  is  complied 
with,  thougli  the  governor  tiiere  should  detain 
her  lx;yond  the  ilay,  it  Ijcing  a  condition  inserted 
in  one  of  her  clearances,  that  she  should  [lass 
that  way  to  take  the  orders  of  governnient. 
ThrlliixHon  v.  Frriiiixunii,  I  Dougl.  3(»1.  And  see 
ThpllxuKim  V.  P'kjiiu,  1  Dougl.  3G6,  n, ;  Tliellns- 
xii/i  V.  Staplfx,  iVjid. 

Nature  of  Eepresentation  as  to  Time  of 
Sailing.]  — A  representation  that  the  >hip  is 
expecte(l  to  sail  from  the  coast  of  Africa  on  such 
a  day  is  not  material,  so  as  to  vitiate  the  policy, 
although  it  should  turn  out  that  she  actually 
sailed  six  months  before.  Burfjier  v.  Fletcher,  1 
Dou'd.  30.'>. 


A.,  a  merchant  in  London,  having  an  order  in 
1810,  from  B.,  a  merchant  in  Perth,  for  goods,  to 
be  shipped  from  London  for  Duntlee.  sent  the 
goods  to  the  wharf  on  Saturday.  24th  February, 
the  vessel  then  taking  in  goods  being  the  "  K." 
(unarmed),  which  had  been  substituted  by  the 
shipping  company  for  the  '•  D."  (armed),  the 
company  announcing  on  the  23rd  and  24th 
February  to  all  that  inquired  that  the  "  K."  and 
not  the  •'  D."  was  to  sail  on  the  25th  (Sundays 
and  Thursdays  being  the  regular  sailing  days). 
A.  despatched  the  invoice  on  the  27th  February, 
dated  on  that  day,  with  advice  that  the  goods 
had  been  sent  by  the  '•  D."  not  naming  the  24th 
as  the  day  when  the  goods  were  sent  to  the 
wharf,  and  leaving  it  to  be  inferred  from  the 
date  of  the  invoice  that  the  furnishing  was  made 
on  the  27th,  and  that  the  sea  risk  did  not  com- 
mence till  the  1st  March.  The  "  K."  sailed  with 
the  goods  on  the  25th  February,  and  was 
captured  on  the  2nd  March  by  a  privateer.  In 
an  action  by  A.  against  B.  for  the  price  of  the 
goods : — Held,  that  he  could  not  recover,  the 
Lord  Chancellor  being  of  opinion,  that  if  B.  had 
insured  upon  tlie  representation  sent  him,  he 
could  not  have  recovered  from  the  underwriters. 
Armit  V.  Stewart.  5  Dow,  274  ;  16  R.  R.  123. 

The  agents  to  the  owners  of  a  ship  instructed 
their  correspondents  by  a  letter,  stating  '■  that 
the  •■  Brilliant  "  will  sail  from  Nassau  for  Clyde 
on  the  1st  May,  a  running  ship,"  to  effect  an 
insurance,  which  they  accordingly  did,  at  the 
same  time  showing  the  letter  to  the  underwriters. 
The  ship  in  fact  sailed  on  the  23rd  Ai)ril,  on 
account  of  a  favourable  opportunity  of  convoy, 
and  was  captui-ed  on  the  11th  May  : — Held,  that 
the  expression  in  the  letter  was  positive,  and  not 
a  mere  statement  of  expectation  ;and  that  being 
a  material  representation,  the  fact  of  its  being 
untrue  vitiated  the  policv.  Deiinistotiii  v.  Lillie, 
3  Bligh,  202  ;  22  K.  K.  13. 

A  rei)resentation  to  the  underwriters  at  the 
time  of  effecting  a  policy  by  the  owner  of  goods 
(m  board  a  ship  as  to  the  time  of  her  sailing 
being  made,  bonii  tide,  ujion  pi'oljable  expecta- 
tion, does  not eoncliule him.  Jiowdrnv.  Vduqhnn, 
10  East,  415  ;  10  K.  R.  340. 

In  effectinga  ])olicy  from  Russia  to  this  country, 
while  the  shi[)  was  on  the  outward  voyage,  the 
broker  re[)resented  to  the  underwriters  that  a 
caigo  was  leady  for  her,  and  she  was  sure  to  bo 
an  early  sliip  : — Held,  that  this  amounted  only 
to  a  representation  of  wiiat  was  expected  on  the 
part  of  the  insured,  and  that  the  un<lerwriters 
were  liable,  although  from  tlieilelay  in  beginning 
to  load  the  cargo,  the  voyage  home  was  changed 
from  a  summer  to  a  winter  risk.  Jfuhhttrd  v. 
(iliirrr,  3  Camp.  313.  See  Urine  v.  Feather' 
Ktune,  4  Taunt.  8(;',»  ;  1 4  R.  R.  (JS'J. 

Construction  of  Rules.] — A  plaintiff  effected 
;i  jiolicy.  suliji'ci  to  certain  rules,  one  of  which 
was,  that  ships  were  not  to  sail  fi-om  any  port 
on  tlie  r/.isl  (;oast  of  (ii'cat  Britain  to  any  port 
in  the  Belts,  hetwecn  the  20th  Deccmlier  and 
the  I5th  February.  The  plaintiff's  vessel  sailed 
from  Newcastle-upon-Tyne  on  the  Hth  February 
for  a  port  in  the  Belts,  and  was  lost  in  the  B;dtic 
on  the  I4th  February:  —  Held,  that  the  rule 
in  ([uestion  was  a  warranty,  and  not  an  excep- 
tion ;  and  that  the  word  "to"  in  the  rule 
meant  "towards"  and  not  "arriving  at,"  and 
consequently  that  the  plaintiff  was  not  entitled 
to  recover  in  respect  of  the  loss.  Colledije  v. 
J  fart  If,  «  Ex.  205  ;  20  L.  J.,  Ex.  146. 


1167 


SHIPPING— INSURANCE— YI.   Wan-antics. 


1168 


Order  of  Voyages.] — TnsuraiK-e  on  a  voj-agc 
from  C.  lo  I).,  on  a  icpres^eiitation  that  the  ship 
was  fii'st  10  sail  from  A.  to  B.,a:Hl  from  B.  to  C.  ; 
the  voyage  from  A.  to  B.  was  performed,  but  that 
fiom  B.  to  C.  being  unavoidably  prevented,  the 
ship  returned  to  A.,  and  thence  i)roceeded  imme- 
diately to  C,  and  in  performing  the  voyage  from 
C.  to  D.  was  lost :  this  was  held  a  good  com- 
mencement of  the  voyage  insured.  Driscol  v. 
PaxKiuore,  1  Bos.  i:  P.  200 ;  4  R.  II.  782. 

Words  in  Margin — Date  of  Sailing.]  —  On 
the  policy  was  written  in  the  margin  •'  In  port 
2()th  July,  1776": — Held,  to  be  a  warranty. 
Xenijon  v.  lirrthon,  1  Dougl.  12,  n. 

In  the  Month  of  October  —Meaning.] — The 
meaning  of  a  statement  that  a  ship  insured 
would  sail  "  in  the  month  of  October  "  from  the 
West  Indies  explained  by  evidence  of  merchants 
to  mean  after  October  2.'Jth.  Chanrand  v. 
Angcrstcin,  Peake.  61. 

Warranty  to  Sail  after  a  Day  named — Sailing 
before  the  Day.] — Policy  on  goods  "  at  and  from 
Martinico  to  Havre  de  Grace  with  liberty  to  touch 
at  Guadaloupe,  warranted  to  sail  after  12th 
January,  and  on  or  before  1st  August,  1778." 
The  ship  having  performed  her  outward  voyage, 
sailed  from  Martinico  on  the  6th  November, 
1877,  for  Guadaloupe,  where  she  took  in  all  her 
cargo  without  returning  to  Martinico.  She  sailed 
from  Guadaloupe  on  26th  June,  1778,  and  was 
captured  : — Held,  that  the  warranty  was  not 
complied  with  as  she  sailed  from  Martinico 
before  12th  January,  1778.  Vezian  v.  Grant, 
2  Park,  Ins.  (8th  ed.)  671. 


6.  To  Sail  with  Convoy. 

What  Convoy.] — The  term  "convoy"  in  a 
policy  means  such  convoy  as  shall  be  appointed 
by  government.  B" Equ'uw  v.  Bnoiclie.  2  H.  Bl. 
.5.51  ;  3  R.  E.  503. 

A  policy  was  effected  on  a  ship,  on  a  voyage 
from  A.  to  C,  warranted  to  depart  with  convoy 
for  the  voj'age.  The  convoy  appointed  was  to 
B.,  a  port  in  the  course,  and  near  to  C.  This  was 
a  compliance  with  the  warranty,  and  the  under- 
writers were  liable,  the  ship  being  captured  in 
the  passage  from  B.  to  C.     lb. 

Where  there  is  a  warranty  in  a  policy  that 
the  ship  shall  sail  with  convoy,  she  may  sail 
without  convoj'  from  her  loading  pore  to  the 
place  of  rendezvous  for  convoys  for  the  voyage, 
although  there  be  convoy  for  ships  on  other 
destinations  between  the  loading  port  and  place 
of  rendezvous.     Warwick  v.  Scott,  4  Camp.  62. 

Sailing  Orders.] — Sailing  orders  are  necessary 
to  the  performance  of  a  warranty  to  depart  with 
convoy  unless  particular  circumstances  exempt 
the  insured  from  the  general  rule.  Wchh  v. 
Tlwmjjson,  1  Bos.  &:  P.  5  ;  4  R.  R.  757. 

A  warranty  to  depart  with  convoy  is  not 
complied  with  unless  sailing  instructions  are 
obtained  before  the  ship  leaves  the  place  of 
rendezvous,  if  by  due  diligence  of  the  master 
they  can  be  then  obtained.  Anderson  v.  Pitcher, 
2  Br.  &  B.  164  ;  3  Esp.  134  ;  Stark.  262  ;  5  R.  R. 
565. 

Performance.]— It  is  not  sufficient  to  sail  with 
a  convoy  appointed  for  another  voyage,  though 
it  may  be  bound  upon  the  same  course  for  a  great 


part  of  the  way.  ('alien  v.  Ilincldrii,  1  Taunt. 
24!)  ;  11  R.  R.  660. 

If  a  convoy  has  sailed,  a  ship  cannot  legally 
endeavour  to  overtake  it.     Ih. 

Where  there  are  no  convoys  appointed  at  the 
port  from  which  a  ship  commences  her  homeward 
passage,  she  is  not  bound  to  call  for  convoy  at  a 
port  in  the  course  of  the  voyage,  from  wliich 
convoys    are    appointed.      Park   v.    llaminond, 

4  Camp.  344  ;  2  Marsh.  189  ;  6  Taunt.  4'.}5  ; 
Holt,  80  :  16  R.  R.  658. 

A  ship  cannot  legally  proceed  without  convoy 
from  port  to  port  to  join  convoy,  unless  she  has 
obtained  a  licence  to  sail  without  convoy. 
Hhu'ldeij  V.  Walton,  3  Taunt.  131. 

A  bill  of  lading  signed  by  the  captain,  stating 
the  ship  to  be  bound  to  the  port  of  destination 
with  convoy,  amounts  to  an  undertaking,  binding 
on  the  owner,  that  the  ship  shall  sail  with 
convoy.     Sanderson  v.  Pusher,  4  Camp.  54,  n. 

On  a  representation  that  a  ship  will  sail  with 
convoy,  whereby  the  plaintiff  was  induced  to  put 
his  goods  on  board,  the  promise  is  complied  with 
if  she  follows  the  convoy  and  joins  it,  so  as  to 
prevent  the  plaintiff  from  maintaining  an  action 
against  the  owner  for  a  loss  from  another  cause 
after  she  had  joined.  Aliter,  if,  by  reason  of  this 
representation,  the  owner  of  the  goods  in  an 
insurance  made  thei'eon  was  induced  to  warrant 
that  she  would  sail  with  convoy.  Christin  v. 
Ditchcll,  Peake's  Add.  Cas.  141  ;  4  R.  R.  898. 

A  vessel  which  sails  with  convoy,  and  is  driven 
back  by  weather  into  her  port  of  clearance,  may 
lawfully  sail  thence  again  with  her  cargo  on  the 
voyage,  without  waiting  for  the  next  convoy 
from  the  same  i)ort,  or  joining  convoy  from  any 
other  port.     Luing  v.  Glorer,  5  Taunt.  49. 

She  must  keep  with  the  convoy  unless  separated 
by  necessity.  Waltham  v.  Thunqjson,  Marsh. 
Ins.  (4th  ed.)  294. 

Convoy  Dispersed  by  Weather.]  —  Policy  on 
the  "Ceres"  at  and  from  Oporto  to  Lynn,  with 
liberty  to  touch  at  any  port  on  the  coast  of 
Portugal,  to  join  convoy  particularly  at  Lisbon, 
at  twelve  guineas,  to  return  dl.  if  she  sail  with 
convoy  from  the  coast  of  Portugal  and  arrive. 
The  "  Ceres "  sailed  from  Oporto  with  a  sloop 
and  cutter  appointed  to  protect  the  trade  to 
Lisbon,  from  which  place  she  was  to  sail  with  a 
larger  convoy  to  England.  Between  Oporto  and 
Lisbon  the  fleet  was  dispersed  by  weather,  and 
the  "  Ceres "  ran  for  England  and  arrived  :^ 
Held,  that  the  assured  was  entitled  to  a  return 
of  premium.     Audlei/  v.  Puff,  2  Bos.  &  P.  Ill  ; 

5  R.  R.  549. 

Customary  Rendezvous — The  Downs.] — War- 
ranted to  depart  with  convoy  means  from  the 
customary  place  where  convoys  are  to  be  had,  as 
the  Downs.  The  genei'al  usages  of  merchants 
are  taken  notice  of  by  the  courts  in  construing 
policies.     Lethulier's  Case,  2  Salk.  443. 

During  Passage  to  Join  Convoy.] — A  ship 
warranted  to  depart  with  convoy  is  at  the 
insurers'  risk  during  her  passage  to  join  the 
rendezvovis  for  convoy.  Gordon  v.  Jlorlcy,  2 
Str.  1265. 

A  ship  warranted  to  dei)art  with  convoy  was 
captured  on  her  way  from  the  Downs  to  join  the 
convoy  at  Spithead  : — Held,  the  assurers  were 
liable.  Caniphcll  v.  Jiordicii,  2  Str.  1265  ; 
Gordon  v.  Murlcy,  supra. 

Ship  and  goods  insured  from  Gothenburg  to 
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London  warranted  to  depart  with  convoy  from 
Fk'chcry.  The  ship  sailed  from  Gothenbui'g, 
and  after  waiting  at  Flechery  for  two  months, 
joined  the  convoy  oflE  the  port  in  bail  weather, 
and  was  captured  before  she  could  get  her  sailing 
orders  : — Held,  that  the  warranty  was  complied 
with.      Victdrm  v.  dee  re,  2  Str.  12o0. 

A  ship  warranted  to  sail  with  convoy  was 
captured  after  sailing  from  Tortola  with  a  vessel 
sent  by  the  admiral  to  bring  up  merchant  shijis 
to  join  convoy  at  St.  Kitts  ;  she  fell  to  leeward, 
and  was  captured  whilst  on  her  passage  to 
England  by  herself  : — Held,  that  the  warranty 
was  complied  with.  Manning  v.  Ght,  3  Dougl. 
8-t.  And  see  Thcllusson  v.  Fergvssun,  and  Cases, 
supra,  col.  116."). 

No  Sailing  Orders.] — A  ship  held  to  have 
sailed  with  convoy  though  she  arrived  so  late  at 
the  rendezvous  that  she  had  no  sailing  orders, 
she  having  in  fact  sailed  with  the  convoy. 
Verdun  v.  Wdmot,  2  Park,  Ins.  (8th  ed.)  696,  n. 

The  Convoy  may  be  one  or  diiFerent  Ships.] — 
A  warranty  to  sail  with  convoy  means  such  a 
convoy  as  the  government  pleases  to  ap])oint ; 
whether  of  one  or  different  shij;s  for  diilerent 
jiarts  of  the  voyage  is  immaterial.  iSinith  v. 
Readnhaw,  2  Park,  Ins.  (8th  ed.)  708. 

Convoy  for  the  Voyage.]— A  ship  warranted  to 
depart  witli  ciiiivciy  must  sail  with  convoy  the 
whole  voyage.  JAllij  v.  Eicer,  1  Dougl.  72  ; 
Jeferyen  v.  Leqmdra,  1  Show.  320  ;  3  Lev.  320  ; 
2'Salk.  443;  4  Mod.  48. 

Breach  of  Warranty — Policy  never  Attaches.] 
— If  tiie  shi])  insured  is  wai'ranted  to  sail  with 
convoy,  and  does  not.  the  policy  never  attaches, 
and  the  j^remium  must  be  returned.  Long  v. 
Allan,  4  Dougl.  276. 

Void  Licence  to  Sail  without  Convoy.] — An 

admiralty  licciici'  tor  a  shi])  to  sail  without 
convoy,  describing  her  ;is  on  a  voyage  to  Gib- 
raltar, when,  in  fa(;t,  she  sailed  with  instructions 
to  make  for  Palermo  without  touching  at  Gib- 
raltar unless  ordered  into  the  bay  by  cruisers — 
is  fraudulent  and  void  ;  and  an  insurance  on 
such  shij)  and  gof)ds  f)n  board  from  hence  to 
Palernu),  without  convoy,  is  void,  and  will  not 
or)ver  a  loss  during  tlie  last  i)art  of  the  voyage, 
tliough  the  ship  did,  in  fact,  j)iit  into  Gibialtar, 
Ijeitig  driven  in  by  stress  of  wcatlu'r.  Ingham 
V.  Agnrw,  If,  East,  nil  ;   13  \l.  U.  ")](;. 

Protection  of  Armed  Ship  not  Appointed  by 
Government.]  —  Sailing  uihIit  the  proirci  inn  of 
an  armed  shi|)  not  ajjpointed  by  the  government 
as  convoy  is  not  a  compliance  witli  a  warranty 
to  sail  witli  convoy.  As  a  general  rule,  sailing 
orders  must  be  obtained  to  comply  with  sucli 
warranty.     Ilihhert  v.  P'lgitn,  3  Dougl.  224. 

Action  by  Goods  Owner  for  Losing  Benefit  of 
Policy.  J — The  charterer  of  a  ship  |)Ut  her  up  as  a 
general  ship  with  notice  th;it  she  woidd  sail 
with  convoy.  'I'hc  plaintiff  shipped  goods  by 
her,  and  insured  them  with  warranty  that  the 
ship  woidd  sail  witli  (roiivoy.  Peace  having  been 
in;ide.  and  no  convoy  a|)|)oitited.  the  shiji  saik'ii 
without  convoy,  and  was  lost  by  collisioii.  The 
policy  being  void,  the  ])laiiitiff  sued  the  chartt'ier 
for  breach  of  contract,  whereby  the  plaintiff  lost 
the  benefit  of  his  policy  and  recovered.  I'h'dUpK 
V.  Jill  ill ie,  3  Dougl.  374. 


Change  of  Convoys.] — Ship  insured  at  and  from 
Cadiz  to  Amsterdam  warranted  to  sail  with 
convoy  for  the  voyage.  The  ships  sailed  from 
Cadiz  with  British  convoy,  and  were  lost  before 
reaching  the  Downs,  where  ih^j  were  to  have 
fresh  convoy  for  Amsterdam.  Underwriters  held 
liable,  this  being  the  usage.  De  Gar  ray  v. 
Claggct,  2  Park,  Ins.  (8th  ed.)  708. 

Separated  from  Convoy — Weather.] — A  ship 

warranted  to  sail  with  convoy  was  separated 
from  her  convoy  by  a  gale,  and  whilst  she  was 
endeavouring  to  reach  her  destination,  and  to 
fall  in  with  her  convoy,  she  was  captured.  The 
underwriters  were  held  liable.  Ilarringfon  v. 
Ilalkeld,  2  Park,  Ins.  (8th  ed.)  631). 

Delay  by  Plaintiff's  Fault.]— The  ship  was 
delayed  in  taking  on  board  the  plaintiff's  goods, 
ami  afterw'ards  made  all  possible  effort,  but  failed 
to  join  the  convoy  with  which  she  ought  to  have 
sailed  : — Held,  that  the  assured  could  recover  on 
the  policy.  JLiqaUuii-ns  v.  Busker,  4  Camj). 
54. 

Fault  of  Assured — No  Convoy.] — Where  by 
the  neglect  of  the  insured  the  ship  failed  to  sail 
with  convoy  the  insurers  are  discharged.  Taylur 
v.  ]Voodnen,  2  Park,  Ins.  (8th  ed.)  707. 

7.  Neutrality. 
And  i<ee  2,  NATIONALITY. 

At  what  Time,] — Under  a  warranty  in  a  policy 
that  the  ship  and  cargo  are  neutral  property, 
it  is  sufficient  that  they  arc  neutral  when  the 
risk  commences.  Eden  v.  Parkinxon,  2  Dougl. 
732. 

If  goods  are  insured  from  A.  to  1$.  in  a  neutral 
ship,  it  is  suthcient  to  charge  the  underwriters 
that  tiie  shi])  was  neutral  when  she  sailed.  'J'gxnn 
v.  Gurney,  3  Term  Kep.  477. 

Any  forfeiture  of  neutrality  by  the  wilful  act 
of  the  assured,  or  of  the  master,  after  the  com- 
mencement of  the  voyage  insured,  is  a  breach 
of  warrantv.  Garrelx  v.  Kenxi/a/ton,  8  Term  Kc[). 
230  :  4  It.  il.  (VAr,. 

Ownership.] — A  ship  liaving  American  papers, 
and  l)cionging  to  a  person  born  in  America,  but 
resident  in  England,  was  not  a  neutral  suHicient 
to  satisfy  a  warranty  of  her  Ijeing  AmeriiMii,  and 
protected  \>y  the  American  Hag,  during  the 
American  war.  Tabhn  v.  Jiendrlaek,  3  Bos.  iV,  P. 
207,  n.  ;  4  Esp.  108. 

To  j)rovc  a  warranty,  that  a  ship  insured  was 
of  a  particular  nation,  it  is  prima  facie  eviilence 
that  sh(!  carried  the  flag  of  thiit  nation  at  times 
wiien  she  was  free  from  all  danger  of  capture, 
and  tiiat  the  captain  addressed  liimself  to  liie 
consul  of  that  nation  in  a  foreign  port.  An-an- 
(/rill  V.  'J'lioinjhvtii,  2  Camp.  620  ;   12  11.  11.  7.").S. 

Tiie  Merchant  Siiip])ing  Act,  18r)4,  s.  107, 
makes  the  register  prima  facie  proof  of  disputed 
nationality,  but  such  inference  may  be  over- 
borne l>y  cir(;umstantial  evidence  to  tlic  con- 
trary. 'J'hr  I'rincrxn  Charlottr,  Br.  it  Lush. 
7.">. 

Insuring  a  ship  by  an  iMiglisli  name  does  not. 
amount  to  a  warranty  or  a  representation  tliat 
slie  is  English,  ('laj)ham  v.  Culagnn,  3  Camj). 
382.     .SVv  0/.w;.v,  cols.  1 1 49,  1 1  .",0. 

Documents.] — An  assured  upon  an  Anunican 
sjiip  anil  cargo,  provide  1  witli  such  a  p;issp<jrt  as 
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■was  reqiiired  by  the  treaty  between  America 
ami  France,  and  with  all  other  usual  American 
papers  and  documents,  was  entitled  to  recover 
against  an  underwriter  of  a  j^olicy  on  such  ship 
and  goods,  in  case  of  a  capture  by  a  French 
privateer,  notwithstanding  a  sentence  of  con- 
donniation  of  the  same  as  lawful  prize  by  a 
Frencli  court  of  admiralty.  Price  v.  Hell, 
1  East,  6(18. 

Goods  insured  on  boai-d  a  ship  generally  by 
her  name,  without  any  addition  of  country,  and 
not  represented  to  be  of  any  particular  country 
at  the  time  of  the  policy  subscribed,  though  the 
broker  had  said  she  was  an  American  when  the 
ship  was  subscribed,  and  though  she  was  in  fact 
an  American,  need  not  be  documented  as  such. 
Dawson  v.  Atty,  7  East,  367. 

If  an  insuretl  vessel  was  warranted  to  carry  a 
French  licence,  it  was  not  sufficient  to  shew  that 
the  captain  of  the  vessel  in  18i:-5,  before  the 
vessel  sailed  from  Dantzic,  received  a  document 
which  i)urported  to  be  a  French  licence,  without 
shewing  that  he  received  it  from  some  officer  or 
person  in  authority  under  the  French  govern- 
ment ;  but  proof  that,  after  the  arrival  of  the 
vessel  at  Bordeaux,  she  was  allowed  to  remain 
there  for  upwards  of  a  month  after  an  insjtcc- 
tion  of  the  French  licence  and  other  documents 
by  the  officer  of  the  French  government,  was 
jirima  facie  evidence  that  the  document  was 
genuine.  Everth  v.  Tunno.  1  Stark.  508  ;  1 
B.  &  Aid.  142. 

A  neutral  vessel  is  not  seaworthy  unless  .she  is 
])rovided  with  documents  to  prove  her  neutrality. 
Steel  V.  Laeij,  3  Taunt.  285  ;  12  R.  R.  658. 

Sentence  of  Foreign  Court— Effect  of  Con- 
demnation.]— The  sentence  of  a  foreign  admi- 
ralty court  is  evidence  only  of  what  it  expressly 
affii-ms  in  its  adjudicative  part,  not  of  what  may 
be  gathered  from  it  by  way  of  inference.  FixJier 
V.  Ogle,  1  Camp.  -118  (overruled  by  Burhig  v. 
JRoi/id  Exehange  Assuratice  Co.,  infra.) 

Where  a  foreign  court  of  prize  professes  to 
condemn  a  ship  and  cargo  on  the  ground  of  an 
infraction  of  treaty  in  not  being  properly  docu- 
mented, as  required  by  the  treaty  between  the 


neutral,  a  sentence  of  a  foreign  court  of  admi- 
ralty, condemning  her  for  a  violation  of  the 
laws  of  neutrality,  is  not  evidence  to  falsify  the 
representation.  Von  Tungrln  v.  Dubois,  2  Camp. 
151. 

The  protest  is  of  itself  evidence  only  to  con- 
tradict the  captain's  evidence,  not  to  shew  a 
variance  between  it  and  the  condemnation. 
Chri\tieni  v.  Coomhe,  2  Esp.  490. 

A  sentence  of  condemnation  of  a  neutral  by  a 
British  vice-admiralty  court  abroad  is  sufficient 
evidence  from  which  to  presume  that  the  ship 
condemned  had  been  engaged  in  some  illegal 
transaction,  though  the  ground  of  condemnation 
does  not  appear  in  the  sentence.  Gibson  v.  Mair, 
1  Marsh.  31)  ;  15  R.  R.  668. 

A  sentence  of  condemnation  in  a  French  court 
of  admiralty  is  admissible  in  an  action  here 
between  the' assured  and  underwriters  of  a  policy 
containing  a  warranty  of  neutrality.  LutMan 
V.  Henderson,  3  Bos.  &  P.  49'J  ;  7  R.  R.  829. 

A  warranty  of  neutrality  in  a  policy  is  not 
falsified  by  a  sentence  of  a  foreign  court  of 
admiralty,  condenuiing  a  ship  for  navigating 
contrary'  to  the  ordinances  of  that  belligerent 
state,  to  which  the  neutral  country  had  not 
assented.  Pollard  v.  Bell,  8  Term  Rep.  434  ; 
5  R.  R.  404.  S.  P.,  Bird  v.  Appleton,  8  Term  Rep. 
562  ;  0  R.  R.  468. 

Goods  were  insured,  warranted  neutral,  on 
board  the  "  Thetis,"  "  a  Tuscan  ship."  The  ship 
and  goods  were  captured  by  Spaniards  and  con- 
demned :— Held,  that  the  sentence  was  con- 
clusive that  the  gooils  were  not  neutral.  Saloucci 
V.  Woodman,  3  Dougl.  345. 

By  sentence  of  a  French  admiralty  court,  it 
appeared  that  the  ship  warranted  American  had 
been  condemned  as  enemy's  property,  because 
she  had  not  on  board  a  role  d'equipage,  in 
accordance  with  a  treaty  between  France  and 
America: — Held,  that  the  sentence  was  con- 
clusive evidence  against  the  warranty  of  neu- 
trality, though  the  ship  was  in  fact  American. 
Geyer  \.  Aguilar,  7  Term  Rep.  681  ;  4  R.  R. 
543. 

The  sentence  of  a  foreign  admiralty  court, 
that   a   ship  warranted  Dutch  was   English,  is 


captors   and   captured ;    such   sentence    is   con-    conclusive   against   the   assured.      Barzillai 


elusive  in  our  courts  against  a  warranty  of 
neutrality  of  such  ship  and  cargo  in  an  action 
upon  a  policy  against  the  underwriter  ;  although 
inferences  were  drawn  in  such  sentence  from  ex 
parte  ordinances  in  aid  of  the  conclusion  of  such 
infraction  of  treatv-  Baring  v.  Jloyal  Exchange 
Assurance  Co.,  5' East,  99*;  7  R. 'R.  657.  See 
Price  V.  Bell,  .supra. 

On  a  policy  of  insurance,  a  condemnation  by 
a  foreign  court  of  admiralty  is  not  conclusive 
evidence  that  the  ship  was  not  neutral,  unless 
it  appears  that  the  condemnation  went  upon 
that  ground.  Bernardi  v.  Mottemx,  2  Dougl. 
575.  S.  P.,  Saloncoi  v.  Johnson,  4  Dougl.  224, 
infra. 

A  warranty  of  Danish  property  (Denmark 
being  then  a  neutral  power),  in  a  policy  on  ship 
and  goods,  was  holden  to  be  conclusively  dis- 
proved by  a  sentence  of  the  court  of  admiralty, 
condemning  the  ship  and  cargo,  because  the 
master  and  crew  had  broken  their  neutrality  in 
the  cotirse  of  the  voyage  insured,  by  forcibly 
rescuing  the  ship,  which  had  been  seized  and 
carried  into  port  by  a  belligerent  power  for  the 
purpose  of  search.  Garrels  v.  Kensington,  8 
Term  Rep.  230  ;  4  R.  R.  635 


Lewis,  3  Dougl.  126. 

If  it  can  be  discovered,  upon  the  face  of  a 
sentence  of  a  foreign  prize  court,  that  the  con- 
demnation was  on  the  ground  that  the  property 
was  enemy's  property,  the  sentence  is  conclusive 
evidence  in  this  country  that  the  property  was 
not  neutral.  Bolton  v.  Glad.stone,  5  East,  155  ; 
7  R.  R.  674.  On  appeal,  2  Taunt.  85  ;  11  R.  R. 
532. 

In  an  action  upon  a  policy  in  which  the  goods 
were  warranted  American,  the  sentence  of  a 
foreign  prize  court  condemning  goods  as  English, 
is  not  conclusive  evidence  of  their  ownership, 
if  the  grounds  assigned  in  the  sentence  do  not 
warrant  the  conclusion  drawn  from  them. 
Calvert  v.  Borill,  7  Term  Rep.  523  ;  4  R.  R. 
517. 

A  ship  was  warranted  Portuguese.  She  was 
captured  by  a  French  privateer  and  condemned 
for  having  an  English  supercargo  on  board,  ccm- 
trary  to  a  French  ordinance  : — Hekl,  that  the 
warrantv  was  not  broken.  Meyne  or  Mayne  v. 
Walter'l  Park.  Ins.  (8th  ed.)  730. 

Sentence  of  Belligerent  Admiralty  Court 
sitting  in  Neutral  Country.]— The  sentence  of 


If    a  ship   insured   is    merely  represented   as   an  admiralty  court  sitting  under  a  commission 
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from  a  belligereut  in  a  neutral  country  is  not 
recognised  in  this  country.  Doimldson  v.  Thomp- 
son, 1  Camp.  429  ;  10  R.'R.  717. 

A  sentence  of  condemnation  given  by  the 
consul  of  the  captor's  country  in  the  port  of  an 
ally  and  an  enemy  of  this  country,  where  the 
prize  lay,  is  valid  and  conclusive  as  to  the  pro- 
l)erty  being  British.  Odihj  v.  Bo  rill,  2  East, 
473  ;  6  R. R.  482. 

Neutral   Goods  in  Enemy's   Armed   Ship.]— 

Neutral  goods  on  board  enemy's  armed  sliip  are 
liable  to  cajiture.     The  Faanij,  1  Dods.  441. 

Neutral  carrying  on  Enemy's  Colonial  Trade.] 

— It  is  a  breach  of  neutrality  for  the  neutral  to 
carry  on,  during  war,  trade  between  the  mother 
country  and  her  colonies  from  which  the  neutral 
is  excluded  in  time  of  peace.  The  Imnuinucl, 
2  C.  Rob.  1S(). 

Neutral     Ship     carrying    Despatches.]  —  A 

neutral  ship  does  not  violate  lier  neutrality  'oy 
carrying  despatches  from  an  ambassador  of  a 
belligerent  from  the  neutral  country  to  the 
belligerent  sovereign.  The  Caroline,  Lush.  334  ; 
'>  L.  T.  89. 

Contrahand  Goods.] — See  The  Jonge  Marqu- 
retha,  1  C.  Rob.  1S9  ;  The  Jonge  Tohius,  1  C.Rob. 
32;t. 

Breaking  Blockade.] — See  The  Jujf'row  Maria 
•Schroeder,  3  C.  Rob.  147. 


pilot  ;  a  pilot-boat,  in  consequence,  came  out 
with  douaniers  on  board,  who  carried  him  into 
the  harbour,  where  the  cai-go  was  seized  and  con- 
demned : — Held,  that  this  was  a  seizure  in  her 
port  of  discharge,  within  the  meaning  of  the  war- 
ranty.    Oinn  V.  Taylor,  3  Camp.  204." 

Though  a  policy  on  goods  contains  a  clause  of 
warranty  freeing  the  underwriter  from  seizure 
in  the  ship's  port  of  discharge  ;  yet  the  assured 
having  declared  generally  as  for  a  loss  by  hostile 
seizure  without  negativing  that  it  was  in  the 
ship's  port  of  discharge,  is  no  cause  for  arresting 
the  judgment  after  verdict.  Itiieher  v.  Green, 
15  East,  288. 

Under  a  policy  on  goods  from  Loudon  to  any 
ports  or  places  in  the  Baltic,  backwards  and  for- 
wards, with  leave  to  touch,  stay  and  trade  at  all 
places  for  all  j)urposes,  and  to  take  in  and  dis- 
charge goods  wheresoever  the  ship  might  touch 
at ;  and  in  case  it  should  be  found  dangerous  to 
enter  such  ])orts  and  i)]aces,  or  the  captain  was 
not  allowed  to  discharge  the  cargo,  with  leave  to 
return,  until  he  founil  a  port  which  he  could 
enter  with  safety  :  the  insurance  to  continue 
until  the  ship  and  goods  arrived  at  as  above  ; 
upon  the  ship  until  moored  at  anchor  twenty- 
four  hours  in  safety,  and  upon  tlie  goods  until 
the  same  should  be  there  discharged  and  safely 
landed  ;  at  a  premium  of  fourteen  guineas,  to 
return  11.  per  cent,  for  arrival ;  with  warranty 
of  the  goods  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge  : — Held,  that 
the  ship  having  arrived  in  the  outer  road  of 
Pillau,  which  is  a  bar  harbour,  where  large  ships 
like  this  aie  obliged  to  discharge  part  of  their 
cargoes  into  lighters,  to  enable  them  to  go  over 
the  bar  into  the  inner  harbour,  where  they  dis- 
charge the  remainder  ;  and  the  captain  having 
anchored  two  miles  an<l  a  ijuarter  farther  out 
than  ships  usually  lie  for  this  purpose  and  having 
g<ine  on  shore  to  report  his  ship  and  cargo, 
and  to  obtain  permission  to  discharge  his  cargo, 
and  to  give  directions  for  it ;  and  having  returned 
in  five  or  si.x  days,  when  he  was  accompanied 
by  Prussian  sokliers  and  a  pilot,  who  took  pos- 
session of  tlie  ship  and  cai-go,  and  discharged 
l)art  of  it  into  a  lighter  in  the  jilace  where  the 
ship  I'cmaiiied  at  anchor,  and  afterwards  carried 
her  over  the  bar  into  tlie  inner  harbour,  where 
the  goods  were  finally  confiscated  ;  this  was  an 
arrival  in  the  captain's  elected  i)ort  of  discharge, 
so  as  to  discharge  tiie  underwriters  from  the  loss 
by  seizure  there,  within  the  meaning  of  the 
])olicv.  Dalqleish  v.  liroohe,  15  East,  295  ;  13 
R.  R.'  47(J. 

Britisli  goods  on  board  a  neutral  sliip,  being 
insured  from  London  to  atiy  )iorts  or  ))laces  of 
liischarge  on  the  continent,  with  lil)erty  to  carry 
sJMiulatcd  papers,  iV:c.,  free  of  capture  or  seizure 
in  her  port  or  ])oi'ts  of  discharge;  and  the  sliip, 
having  received  instiuctidiis  to  i)rocec(l  to  the 
river  Jahde  with  ;i  siipercirgo,  wlio,  when  arrived 
there,  was  to  go  to  V'arel,  which  lies  thirty-nine 
miles  up  the  river,  and  there  give  notice  to  a 
correspondent  of  the  ship's  arrival,  and  receive 
directions  where  the  goods  might  most  safely 
be  landed,  Varcl  and  the  whole  adjacent 
country  being  then  occuiiied  by  the  enemy  : 
—  Meld,  that  a  seizure  by  the  enemy  in  boats 
fiom  the  shore,  while  the  ship  was  l.ving  on 
and  off  in  the  middle  of  the  river,  fifteen  miles 
,  ,  up,  where  it  is  two  miles  wide,  waiting  for 
having  arrived  within  about  two  miles  and  a  half  !  directions  from  the  supercargo,  who  had  gone 
from  the  harbour  of  the  i)Iace  to  which  he  was  I  uji  to  "Varcl  to  get  instructions  where  to  land 
destined,  cast  anchor  and  made  a  signal  for  a  ;  the  cargo,  was  a  seizure  in  a  port  of  discharge 


8.  Against  Confiscation. 

Seizure  with  Permission  of  Government.] — A 

wai-ranty  from  loss  by  r(infiscati<]ii  of  the  govern- 
ment in  the  ship's  port  of  discliarge.  does  not 
apply  to  a  case  where,  u|)on  the  arrival  of  the 
ship  in  the  roads  of  Pillau  within  the  Prussian 
tlominions,  she  was  boarded  by  two  different 
parties,  one  of  Prussian  soldiers,  and  the  other 
the  crew  of  a  French  piivateer,  who  disputed  the 
possession  of  her,  but  agreed  to  take  her  into 
Pillau,  in  order  to  settle  their  claims;  upon 
which  the  Pi-ussian  government  referred  the 
matter  to  the  French  government  at  Paris, 
where  the  ship  was  condemned  as  prize  to  the 
French  cnptors,  and  afterwards  given  up  to 
them.  For  the  terms  of  the  warranty  import 
.something  more  to  be  done  on  behalf  of'tlie  local 
government  at  the  port  of  discharge,  than  the 
mere  act  of  seizure  by  or  with  the  permission  of 
.such  local  government.  Leri  v.  Allnnff,  15  P^ast, 
2(;7. 

"In  Port  of  Discharge."]— A  jiolicy  containetl 
a  warranty  by  the  !issurc<l  against  confiscation 
by  the  government  in  tlieshi|i's  jiort  of  discharge. 
A  vessel  destined  to  discliarge  ai  Pillati  anchored 
two  German  miles  from  I'dlau,  three  English 
miles  without  the  roailslead,  where  vessels  unload, 
in  order  to  come  over  the  bar  into  the  inner 
harbour;  anri  was  ca])turcd  at  her  moorings  by 
soldiers  coming  off  in  a  boat  from  I'illau  : — Helij. 
that  this  loss  was  not  within  the  warranty. 
Lenj  v.   Vinighnn,  \  Taunt.  387  ;   13  R.  R.  (;43. ' 

Where  goods  insured  were  warranted  free  from 
seizure  in   the   )iort   of    discharge,    the    captain. 
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within  tlie  exemption  in  the  policy.  Jiirmnn 
V.   Coiipr.   i;?  East,  :W4  :  2  Camp.  ()lo  ;  12  R.  R. 

Free  from  Capture  and  Seizure  —  Barratry.] 

— In  a  time  policy  of  marine  insurance  on  ship 
the  ordinary  perils  insured  against  (including 
''barratry  of  the  master")  were  enumcrateil, 
and  the  ship  was  warranted  "free  from  cai)ture 
and  seizure,  and  the  conse(iucnces  of  any  attempts 
thereat."  In  consequence  of  the  barratrous  act 
of  the  master  in  smuggling,  the  shij)  was  seized 
by  Spanish  revenue  officers,  and  proceedings 
were  taken  to  ])rocure  her  condemnation  and 
confiscation.  In  an  action  on  the  policy  to 
recover  expenses  incurred  by  the  owner  in 
obtaining  tier  release : — Held,  that  the  loss 
must  be  imputed  to  '"  capture  and  seizure,"  and 
not  to  the  barratry  of  the  master,  and  that  the 
imderwriter  was  not  liable.  Con/  v.  Burr,  .")2 
L.  .1.,  Q.  B.  6.57  ;  8  App.  Cas.  393  ;  4'J  L.  T. 
78  :  31  W.  E.  8'.I4  ;  5  Asp.  M.  C.  109— H.  L. 
(E.) 

Where  previous  Stranding.] — An  American 
ship,  insured  from  New  York  to  Loudon, 
warranted  free  from  American  condemnation, 
having  for  the  purpose  of  eluding  her  national 
embargo,  slipt  away  in  the  night,  was  hj  force 
of  the  ice,  wind  and  tide,  th'iven  on  shore, 
where  she  sustained  only  jjartial  damage,  but 
was  seized  the  next  day,  and  afterwards,  with 
great  ditticulty  and  expense,  got  off,  and  finally 
condemned  by  the  American  government  for 
breach  of  the  embargo  : — Held,  that  as  theie 
was  ultimately  a  total  loss  by  a  i)eril  excepted 
out  of  the  jjolicy,  the  assured  could  neither 
recover  for  a  total  loss,  nor  for  any  jjrevious  par- 
tial loss  arising  from  the  stranding,  which  in 
the  event  became  wholly  immaterial  to  the 
assured.  Aliter,  in  case  of  actual  disburse- 
ments made  for  repair  of  damage  occasioned  by 
sea  perils  before  the  total  loss,  which  ai)peared 
to  be  governed  by  the  general  authority  given 
to  the  assured  to  "  labour  and  travail,"  kc.  for 
the  defence,  safeguard  and  recovery  of  the  pro- 
perty insirred.  Lirie  v.  Janspn,  12  East,  648  ;  11 
R.  R.  .-.13. 

Stranding — Seizure  by  Enemy.]— Where,  on  a 
policy  on  goods  warranted  free  from  capture  and 
seizure,  the  ship  when  within  eight  or  nine 
miles  of  port  was  obliged  to  come  to  an  anchor  for 
want  of  a  pilot,  and  afterwards  drifted  on  to  a 
sand,  and  was  totally  wrecked  ;  and  whilst  she 
remained  on  the  sand,  she  was  seized  b^^  persons 
acting  under  the  authority  of  the  Spanish 
government,  and  the  goods  were  taken  on  shore 
by  them  in  a  damaged  state,  and  confiscated  ; 
and  no  portion  of  them  ever  came  into  the 
possession  of  the  assured  : — Held,  that  this  was 
a  loss  by  the  perils  of  the  seas,  and  not  by  cap- 
ture or  seizure,  the  proxima  causa  being  the 
loss  of  the  ship.  Tlulin  v.  Carhett,  9  Moore. 
390  ;  2  Ring.  205  ;  3  L.  J.  (o.S.)  C.  P.  2.53  ;  27 
R.  R.  .590. 

"Warranted  to  have  Passes — Passes  granted 
to  Ship  under  another  Name.] — Warranty  tliat 
the  ship  should  have  four  passes,  English,  French, 
Polish  and  Dutch  ;  the  goods  to  be  of  a  Polish 
subject  on  board  the  "  City  of  Warsaw."  The 
passes  were  dated  in  April  or  May  and  the  shi}) 
did  not  receive  the  name  of  "City  of  War.saw" 
until  August : — Held,  that  the  underwriters  were 
not  liable.     Anon.,  Skinner,  404. 


9.  Against  Capture. 

Generally.  ] — A  ship  to  be  seaworthy  must  be 
rendered  as  secure  as  possible  from  capture  as 
well  as  from  perils  of  the  sea.  Wcdderhuni  v. 
Bell,  1  Camp.  1  ;  10  R.  R.  61.5. 

By  whom.] — A  policy  on  a  foreign  ship  must 
be  understood  as  containing  an  exception  of  all 
captures  matle  by  the  authority  of  our  own 
government.  KcUncr  v.  Le  Mexurter,  4  East, 
396  ;  1  Smith,  72  ;  7  R.  R.  .581. 

Emigrants    on    Board.] — Action    on    a 

voyage  policy  from  Macao  to  Havana  "  war- 
ranted free  from  capture  and  seizure  and  the 
consequences  of  any  attempt  thereat."  Tlie 
clause  stating  the  perils  insured  against  included 
enemies,  pirates,  rovers,  thieves,  surprisals,  takings 
at  sea,  and  barratry  of  the  masters  and  mariners. 
The  insurance  was  declared  to  be  on  7,300/. 
expended  in  provisions  for  emigrants,  and 
advances  on  freight.  While  the  ship  was  on 
her  voyage  the  emigrants  piratically  seized  and 
carried  away  the  ship  : — Held,  that  such  taking 
possession  of  the  vessel  was  a  seizure  within  the 
meaning  of  the  warranty,  and  that  the  assurers 
were  not  liable.  Klciiiwort  v.  Shejxird,  1  El.  <k  El. 
447  ;  28  L.  J.,  Q.  B.  147  ;  5  Jur.  (N.S.)  863  ;  7 
W.  R.  227.     Sre  also  Cases  ante,  cols.  1104,  seq. 

Whether  in  Port.]  — Whether  a  vessel,  war- 
ranted free  of  capture  in  port,  is  in  a  port  or  not 
at  the  time  of  her  capture,  is  purely  a  question 
of  fact  for  a  jury,  licijncr  v.  Pearson,  4  Taunt. 
662  :  13  R.  R.  723. 

Whether  the  place  where  a  vessel  casts  anchor 
is  within  her  port  of  discharge,  is  a  fact  for  the 
jurv,  not  a  question  of  law.  Levin  v.  Xewnham, 
4  Taunt,  722  :  14  R.  R.  648. 

A  warranty  in  a  policy  against  capture  in  port 
does  not  protect  the  underwriters  from  a  loss 
happening  from  capture  in  a  place  which  is  not 
within  the  limits  of  any  port,  although  it  may  be 
within  the  headlands  at  the  mouth  of  a  river. 
Baring  v.  Vai/.r,  2  Camp.  .541  ;   11  R.  R.  791. 

If  a  vessel  is  taken  at  her  moorings,  being 
neither  within  the  caput  portfis,  nor  within  that 
part  of  a  haven  where  ships  miload,  the  under- 
writer is  not  discharged  by  a  warranty  against 
capture  in  the  ship's  port  of  destination.  Kcijsrr 
V.  Scott,  4  Taunt.  6(i0  :  13  R.  R.  721. 

If  a  ship  is  wan-anted  free  of  capture  or  of 
seizure  in  port  or  ports,  a  capture  by  an  enemy's 
ship,  while  the  vessel  insured  is  lying  in  an 
open  road,  outside  a  harbour,  is  not  within  the 
warranty.  Brown  v.  Tierncy,  1  Taunt.  517  :  10 
R.  R.  599. 

A  warranty  against  capture  in  the  ship's  jiort 
of  discharge,  does  not  include  capture  in  the 
open  sea  on  the  outside  of  the  port,  by  a  force 
issuing  from  the  port  of  discharge.  JIdlish  v. 
Staniforth,  3  Taunt.  499. 

Ship  warranted  free  from  capture  in  port.  A 
letter  announcing  her  capture  in  port  was 
received  by  the  assured  and  the  premium  was 
returned.  The  capture  was  in  fact  not  in  port  : 
— Held,  that  the  return  of  the  premium  did  not 
j)revent  the  assured  recovering  on  the  ])olicy. 
Reyner  v.  Hall,  4  Taunt.  725  ;  14  R.  R.  650. 

Goods  warranted  free  from  capture  or  seizure 
in  the  port  of  discharge  were  seized  whilst  the 
ship  was  lying  in  Pillau  roads  outside  the  river 
bar,  about  three  miles  from  Pillau,  the  port  of 
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discharge  : — Held,  that  the  warranty  was  broken. 
Minjdhrw  V.  Scott.  3  Camp.  205. 

Deviation  to  avoid  Capture.] — Where  a  policy 
contains  no  warranty  against  seizure  in  port,  if 
the  ship,  to  avoid  such  seizure,  runs  to  sea  before 
she  is  properly  loaded,  and  is  in  consequence 
obliged  to  go  to  a  port  out  of  the  direct  course  of 
the  voyage  insured,  the  underwriters  are  liable 
for  a  subsequent  loss.  O'Reilly  v.  Gonne,  4 
Camp.  249;  16  K.  R.  788. 

Otherwise  where  the  policy  contains  a  war- 
ranty against  seizure  in  port.  '  O' Reill ij  wlloi/dl 
ExrhcuKfi-  A-sxiira/icc  Co..  4  Camp.  24(j  ;  16 
R.  R.  78(5. 

10.  As  TO  Cargo. 

Misrepresentation.]  —  Where  an  agent  of  a 
shipowner,  effecting  a  jjolicy  on  a  ship,  misrepre- 
sented the  nature  of  the  cargo  which  she  was 
to  carry,  but  this  was  not  inserted  in  the  policy. 
and  it  did  not  appear  that  the  underwriter  was 
induced  by  the  misrepresentation  to  accept  the 
risk  : — Held,  that  the  jury  was  warranted  in 
finding  that  the  misrepresentation  was  not 
material,  and  that  it  did  not  vitiate  the  jjolicy. 
Fli/in  V.  Ilcadlam  or  Tohin.  9  B.  &  C.  693 
S.  C  M.  &  ^I.  367  ;  31  R.  R.  739. 

Meaning  of  "The  Cargo."]— An  insurance 
declared  to  be  on  "  the  cargo,"'  being  1.031  hhds. 
wine,  does  not  amount  to  a  warranty  that  the 
wine  constitutes  the  whole  cargo,  and  that  no 
other  goods  will  be  taken  on  board.  Midler  v. 
Tho>iip.i(»i.  2  Camp.  610  ;  12  R.  R.  7r)3. 

Contraband.] — Whilst  war  was  existing  be- 
tween the  L'nited  States  of  America  and  tlie 
Confederate  States,  goods  were  insured  on  a 
voyage  from  London  to  Matamoras  by  a  policy 
which  contained  a  warranty  against  contraband 
of  war.  Matamoras  was  a  neutral  port  belong- 
ing to  Mexico,  but  the  intention  of  the  insured 
from  the  lx;ginning  was  to  send  the  goods  on  to 
the  Confederate  States  by  transhipping  thein  at 
Matamoras.  an<l  conveying  them  across  the  river 
which  divided  Mexico  from  the  territory  then  in 
the  possession  of  the  Confederate  States.  Some 
of  the  goods  which  were  so  insured  consisted  of 
artillery  harness  : — Held,  that  such  goods  were 
contraband  of  war,  and  that  there  was  tlierefore 
a  breach  of  the  wairanty,  which  avoiiled  the 
whoi(;  insurance.  Hpijiiiohv  v.  Loniloit  and  Pro- 
rinridl  Jft/ri/ir  Inxuruiur  Co.,  41  L.  J.,  C.  1' 
193  :  27  L.  T.  417  ;  I  Asp.  M.  C.  423. 

Condition  of  Goods.]  —  It  is  not  a  condition 
precedent  to  tin;  .ittaching  of  a  policy  on  goods 
against  sea  risks  that  the  suliject  of'  insurance 
should,  at  the  comnicn'MMiient  of  the  vovjige.  be 
fit  to  encounter  the  ordinary  vicissitudes  of  a 
voyage.  Korhrl  v.  Hnundcrtt,  17  (".  B.  (N.S.)  71  ; 
33  L.  J.,  C.  r.  310  ;   10  .lur.  (N..S.)  920  ;  12  W.  R. 

iKit;. 

1 1.  r.\iN.st:ui;D. 

"Hull  and  Machinery" — " Warranted  Unin- 
sured"—"  Honour  "  Policy.]— A  time  policy  of 
marine  insurance  effected  upon  the  •'hull  an<l 
machinery"  of  a  steamship  does  not.  in  the 
absence  of  ])roof  that  in  marine  insurance  the 
words  "hull  and  machinery"  have  acquired  a 
.special  meaning,  cover  disbursements  : — Qua;re. 
whether  the  effecting  of  a  p.  p.  i.  or  "honour" 
policy,  which  is  null  and  void  under  19  Ceo.  2, 
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c.   37,   is  a  breach  of  a  warranty  to  stand  un- 
insured,    lioddich  V.  Indemnity  Mutnal  Jfai-ine 
Innvrnnce  Co.,  64  L.  J.,    Q.    B.    733  ;    [189.5]  2 
Q.  B.  380:  14  R.  516;  72  L.  T.  860;  44  \V.  R 
27  ;  8  Asp.  M.  C.  24— C.  A. 

Valued  Policy— Warranty  that  Part  of  Ship's 
Value  remain  Uninsured.] — A  shipowner,  whose 
ship  is  valued  at  12,UU0/.,  who  insures  her  for 
9,6U0;.,  and  warrants  that  as  to  2,400/.  he  will 
be  his  own  insurer,  commits  no  breach  of  his 
warranty  by  taking  out  a  further  insurance  to 
cover  such  portion  of  the  original  sum  insured 
as  he  has  not^ice  is  likely  to  become  ineffective 
by  reason  of  the  insolvency  of  underwriters. 
General  luisuranee  Co.  of  friexte  v.  Cory  66 
L.  J.,  Q.  B.  313  ;  [1897]  1  Q.  B.  335. 

12.  Feee  from  Average. 
See  X.  Losses,  infra,  cols.  1247,  seq. 


VII. 


CONCEALMENT     AND 
SENTATION. 


MISREPRE- 


1.  WJien  Material  Generally,  1178. 

2.  Knnwledyc  of  Agents,  1185. 

3.  Known  Course  of  Proeeediny,  1188. 

4.  Iiitelliyence  at  Lloyds',  1189. 

5.  State  and  Condition  of  Ship  and  Cargo.  1191. 

6.  Time  of  Sailing,  W^^i. 

7.  Sliipti  Xinne  w/ien  in  Banger,  1196. 

8.  Port  or  Plai-e  of  Sailing  or  Loading,  1197. 

9.  Commeneement  of  Hoxtil'ities,  1198. 

10.  Terms  of  Insvranee.  1199. 

11.  Proof,  1199. 

12.  Chancery  Jurisdiction,  1200. 

1.  When  Material  Generally. 

Fraud.] — The  suppression  or  concealment  of 
material  intelligence  respecting  a  matter  of 
insurance,  whether  by  principal  or  agent,  and 
whether  fraudulent  or  not.  vitiates  the  policy. 
Thoiiipxon  V.  Buchanan,  4  Bro.  P.  C.  482. 

Correction.] — Where  parties  are  contracting, 
either  of  them,  unless  he  is  under  a  duty  to 
the  other,  may  keep  silence  even  as  to  facts 
which  he  believes  would  be  o]jerativc  on  the 
mind  of  the  other  :  if,  however,  one  of  them  has 
nuule  a  statement  which  he  believes  to  be  true, 
but  which  in  the  course  of  the  negotiation  he 
<liscovers  to  be  false,  he  is  bound  to  correct  his 
erroneous  statement.  Paries  v.  London  and  Pro- 
vincial Marine  Insurance  Co.,  il  L.  J.,  Ch.  511  ; 
8  Ch.  I),  (tli)  :  38  L.  T.  478  ;  26  W.  II.  791. 

All  due  Information.]  —  in  niaiinc  insurance 
the  basis  of  the  contract  between  the  untler- 
writer  and  the  assured  is  that  the  latter  will 
connnunicate  to  the  former  information  of  every 
material  fact  of  which  t\n:  assured  has  or  in  the 
ordinary  course  of  business  ought  to  have  know- 
ledge ;  and  that  the  latter  will  take  the  necessary 
measures  l)y  the  enii)loymenl  of  eon)|)etent  and 
honcsst  agents  to  obtain  through  the  ordinary 
channels  of  intelligence  in  use  in  the  iiiercaTitile 
world  all  due  information  as  to  the  sul)j(>('t- 
inatter  of  the  insurance.  Proudfoot  v.  Monte- 
fiore.  8  B.  .V  S.  510  :  3(;  L.  J..  Q.  \\.  225  ;  L.  R.  2 
Q.  15.  511  :  16  L.  T.  585  ;   15  W.  B.  920. 

A  person  at  Sunderland  effected  a  ])olicyof  in- 
suiance.  and  said  no  accounts  had  been  received 
of  the  ship.  His  counting-house  was  at  Belfast, 
and  at  the  time  of  saying  this  accounts  had  been 
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received  there,  though  this  was  unknown  to 
him  : — Held,  that  his  staleiiieiit  was  not  false  or 
fraudulent.     Gn-i'iuccU  v.  yh-hohoii,  1   Jur.  285. 

Upon  etfecting  a  policy  of  marine  insurance, 
the  assured  is  bound  to  disclose  everything  which 
would  affect  the  judgment  of  a  rational  under- 
writer governing  himself  by  the  principles  and 
•calculations  on  "which  underwriters  in  practice 
act.  lonides  v.  Pcudn;  48  L.  J.,  Q.  B.  227  ; 
L.  11.  !»  Q.  B.  531  ;  30  L.  T.  ",47  ;  22  W.  R.  884  ; 
2  Asp.  M.  C.  2«6. 

The  concealment  by  the  assured  at  the  time  of 
effecting  a  marine  policy  of  insurance  of  a  fact 
which  is  material  to  enable  a  rational  under- 
writer, governing  himself  by  the  principles  on 
which  underwriters  in  practice  act,  to  judge 
whether  he  shall  accept  the  risk  at  all,  or  at 
what  rate,  will  vitiate  the  policy,  although  the 
fact  may  not  be  material  with  regard  to  the  I'isk 
insured.  Rivaz  v.  Geritssi,  50  L.  J.,  Q.  B.  176  ; 
«  Q.  B.  D.  222  ;  44  L.  T.  79  ;  4  Asp.  M.  C.  377. 

Eumours.] — It  is  the  duty  of  the  assured  not 
•only  to  communicate  to  the  underwriter  articles 
•of  'intelligence,  which  may  affect  his  choice, 
whether  he  will  insure  at  all,  and  at  what  pre- 
mium he  will  insure,  but  likewise  all  rumours 
and  reports  which  may  tend  to  enhance  the 
magnitude  of  the  risk.  Lynch  v.  Ham /If on,  3 
Taunt.  37;  12  R.  R.  591. 

Knowledge  of  Underwriter.] — A  person  pro- 
posing a  marine  insurance  is  bound  to  commu- 
nicate every  fact  within  his  knowledge  that  is 
material ;  though,  if  a  particular  fact  is  known 
to  the  underwriter  at  the  time,  he  cannot  after- 
wai-ds  set  up  as  a  defence  to  an  action  on  the 
policy  that  the  fact  was  not  communicated  ;  but 
if  a  material  fact  is  not  communicated,  which, 
though  known  to  the  underwriter  once,  was  not 
present  to  his  mind  at  the  time  of  affecting  the 
•  insurance,  the  non-communication  affords  a  good 
defence  to  the  underwriter  ;  and  it  is  not  enough 
for  the  assured  to  shew  that  the  particulars 
supplied  by  the  assured,  coupled  with  the 
underwriter's  previous  knowledge,  would,  if 
the  underwriter  had  given  sufficient  considera- 
tion to  the  subject,  have  brought  to  his  mind 
the  material  fact  not  communicated.  Bates  v. 
Hewitt,  3«  L.  J..  Q.  B.  282  ;  L.  R.  2  Q.  B.  595  ; 
15  W.  R.  1172. 

Knowledge  of,  or  concealment  from  the  par- 
ticular underwriter  may  be  material,  but  not  the 
Ivnowledge  or  ignorance  of  subsequent  under- 
writers of  a  different  policy.  Folei/  v.  Tabor, 
2  F.  &  F.  663. 

On  a  condition  in  a  policy,  that  it  should  be 
void  if  the  assured  should  omit  to  communicate 
any  matter  material  to  be  made  known  to  the 
insurer  : — Held,  that  this  meant  some  matter, 
not  only  material,  but  also  unknown  to  the  in- 
surer ;  and  that  it  did  not  apply  to  something 
which  it  might  well  be  presumed  was  well  known 
to  the  insurer  or  his  agents.  Pimm  v.  Lewis,  2 
F.  &  F.  778. 


Letter  leading  to  Inquiry.] — A  material  con- 
cealment is  a  concealment  of  facts,  which,  if 
communicated  to  the  underwriter,  would  induce 
him  either  to  refuse  the  insurance  altogether,  or 
not  to  effect  it  except  at  a  greater  premium  than 
the  ordinary  premium  ;  and  a  letter  containing 
facts,  which,  if  communicated,  would  lead  to  an 
inquiry,  which  would  produce  important  informa- 
tion, ought  to  be  shewn  by  the  assured  to  the 


underwriter.  Mton  v.  Larlun.i,  8  Bing.  198  ;  1 
M.  &  Scott,  323  ;  5  Car.  &  P.  86,  385. 

Facts  coming  to  Knowledge  of  Assured  after 

Slip.] — When  underwriters  have  (as  by  initialling 
a  slip)  matle  a  contract  of  assurance,  which, 
although  invalid  at  law  and  in  equity  for  want  of 
statutory  requisites,  is  nevertheless,  in  practice, 
and  according  to  the  usage  of  those  engaged  in 
marine  insurance,  a  complete  and  tinal  contract 
binding  upon  them  in  honour  and  good  faith 
whatev'cr  events  may  subsequently  happen,  the 
assured  need  not  communicate  to  the  under- 
writers facts  which  afterwards  come  to  his  know- 
ledge material  to  the  risk  insured  against ;  and 
the  non-disclosure  of  such  facts  will  not  vitiate 
the  policy  of  insurance  afterwards  executed. 
Cory  V.  PnUnn,  41  L.  J.,  Q.  B.  195,  n.  ;  L.  R.  7 
Q.  B.  304  ;  26  L.  T.  161  ;  20  W.  R.  364  ;  2  Asp. 
M.  C.  302.  See  S.C.,  43  L.  .J.,  Q.  B.  181  ;  L.  R. 
9  Q.  B.  577  ;  30  L.  T.  758  ;  23  W.  R.  46  ;  1  Asp. 
M.  C.  225. 

At  the  time  of  signing  a  slip  the  assured  was 
aware  of  but  did  not  communicate  a  material 
fact.  The  underwriter  afterwards  became  ac- 
quainted with  this  fact,  and  signed  a  policy  in 
conformity  with  the  slip  under  protest : — Held, 
that  the  policy  was  vitiated  by  the  concealment. 
Nicholson  V.  Power,  20  L.  T.  580. 

A  proposal  for  insurance  on  freight  was  made 
and  accepted  on  the  11th  of  March.  On  the  16th 
the  ship  was  lost.  On  the  17th,  the  assured,  with 
knowledge  of  the  loss,  but  without  communi- 
cating it  to  the  insurers,  demanded  a  stamped 
policy.  The  insm-ers  then,  for  the  tirst  time, 
required  to  be  informed  as  to  the  amount  of  the 
insurance  ui)on  the  hull,  and  inserted  in  the 
policy  (which  the  assured  accepted),  the  follow- 
ing warranty  :  "  Hull  warranted  not  insured  for 
more  than  2,700?.  after  the  20th  of  March."  The 
vessel  was  then  insured  for  an  additional  500Z. 
in  an  insurance  club,  by  the  rules  of  which  all 
ships  belonging  to  members  were  insured  from 
the  20th  of  March  in  one  year  to  the  20th  of  March 
in  the  following  year,  "and  so  on  from  year  to 
year  unless  ten  days'  notice  to  the  contrary 
be  given"  ;  and  in  the  absence  of  notice  the 
managers  of  the  club  were  to  renew  each  policy 
on  its  expiration  : — Held,  that  the  risk  having 
been  accepted  by  the  insurers  on  the  11th  of 
March,  the  addition  on  the  17th  of  a  term  for 
their  benefit,  and  not  affecting  the  risk,  did  not 
prevent  the  policy  from  being  one  drawn  up  in 
respect  of  the  risk  accepted  on  the  11th,  and, 
therefore,  the  concealment  of  the  loss  was  not 
a  concealment  of  a  material  fact  so  as  to  avoid 
the  policy.  Lishinan  v.  Xorthern  Maritime  In- 
surance Co..  44  L.  J.,  C.  P.  185  ;  L.  R.  10  C.  P. 
179  :  32  L.  T.  170  ;  23  W.  R.  733  ;  2  Asp.  M.  C. 
504— Ex.  Ch. 

Underwriter,  Estoppel  by  Conduct.] — Where 

the  assurer  discovers  the  concealment  of  a 
material  fact  between  the  initialling  of  the  slip 
and  the  issuing  of  the  stamped  policy,  but  issues 
the  pohcy  without  protest,  he  is  not  estopped  from 
disputing  his  liability,  nor  is  the  burden  of  proof 
thrown  on  him  to  shew  that  the  assured  was  not 
misled  into  treating  the  contract  as  still  subsist- 
Morriso/i   v.   Unlrersitl  Marine  Insurance 


mg. 

Co.,  42  L.  J.,  Ex.  115  ;  L.  R.  8  Ex  197  ;  21  W.  R. 

774— Ex.  Ch. 

Underwriters  having  agreed  upon  the  terms 
for  a  marine  insurance  with  the  broker  of  the 
assured,  initialled  the  slip  and  debited  the  broker 
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with  the  premium,  in  ignorance  of  facts  material 
to  be  communicated  to  them,  and  known  to 
the  broker.  Shortly  aftei'wards  the  underwriters 
<liscovcred  the  concealment,  and  mentioned  it  to 
the  broker,  but  raised  no  objection,  and  after- 
wards, at  the  usual  time,  executed  and  delivered 
to  the  broker  in  silence  a  stamped  policy  in 
xiccordance  with  the  slip.  News  of  a  total  loss 
having  arriveil,  they  repudiated  their  liability 
on  the  ground  of  the  concealment,  and  the 
assured  sued  them  on  the  policy.  It  is  the  usage 
to  issue  a  stamped  policy  in  accordance  with  the 
slij).  no  matter  what  might  happen  after  the 
slip  was  initialled  : — Held,  that  since  the  assured 
had  not  been  induced  to  alter  his  position  by  a 
belief  that  the  underwriters  had  elected  to  treat 
the  conti-act  as  binding,  the  delivery  of  the 
stamped  policy  was  not  an  act  of  estoppel,  nor 
even  prima  facie  evidence  of  an  election,  so  as  to 
make  it  incumbent  on  the  underwriters  to  sliew 
that  the  assured  did  not  understand,  or  had  no 
right  to  understand,  the  conduct  of  the  under- 
writers as  an  election.     lb. 

Materiality  a  Question  for  Jury.] — If  facts  not 
disclosed  by  the  broker  for  the  insured,  in  a 
representation  of  the  state  of  the  ship,  appear 
material  to  the  jury,  though  they  did  not  to  the 
broker,  who  merely  on  that  account  abstained 
from  mentioning  them,  the  insurance  is  void. 
."^hirlrij  y.Wilkl/iscni.l  Duugl.  3(10, n.  ;  SDoughil. 

Non-disclosure — Seaworthiness.] — As  an  as- 
sured impliedly  warrants  the  ship  insured  to  be 
.seaworthy,  whatever  forms  an  ingi-edient  in 
-seaworthiness  is  not  necessary  to  be  disclosed  by 
the  assured  to  the  underwriter,  in  the  first 
instance,  unless  information  on  the  subject  be 
l)ailicularly  called  for,  and  then  the  assured  must 
<lisclose  truly  what  he  knows.  Therefore,  where 
the  a.ssured  of  a  ship  had  received  a  letter  from 
his  captain  informing  him  that  he  had  been 
obliged  to  have  a  survey  on  the  ship  at  Trinidad, 
on  account  of  her  bad  charactei',  but  the  survey 
wliich  accompanied  the  letter  gave  her  a  good 
character  : — Held,  tiiat  the  non-disclosure  of  the 
letter  and  survey  did  not  avoid  the  policy, 
although,  if  disclosed,  the  premium  would  have 
been  higher.  J/dt/iiiood  v.  lludqcrH,  4  East,  ilitO  ; 
7  It.  K.'(;:iH. 

Insurance  after  Loss.] — Action  for  deceit, 
shipowner  obtaining  increase  of  policy  after 
ship  lost.     New  trial.     Anon.,  TjofFt,  212. 

Goods  of  Enemy  insured  as  Goods  of  Friend.] 

—  If  goods  an;  insured  as  the  goods  of  a 
JIamburgher  who  is  an  alh',  and  the  goods  are 
the  goods  of  a  Frenchman,  a)i  enemy,  the  policy 
is  void  for  fraud.     Amtn.,  Skinner,  iJ27. 

Fact    material    under    Foreign    Law.] — The 

insured  is  nf)t  bound  to  disclose  a  fact  made 
material  by  a  foreign  ordinance  of  wliit^h  he  is 
ignorant.  Meynp.  or  Mayiie  v.  Walter,  1  I'ark, 
Ins.  431   (Hth  cd.)  730. 

Change  of  Nationality.] — A  slii))  was  trans- 
fericd  \,\  (ictiiiiin>  s:\\i:  from  the  British  to  the 
I'cigiau  tiag.  in  oi<ler  tr)  escape  board  of  trade 
inspection.  She  was afterwanls  insured,  and  tlic 
fact  of  her  change  of  flag  was  not  communicated 
to  the  insurers  : — Hel<l,  that  the  concealment 
was  of  a  material  fact,  although  the  shij)  was 
not  suggested  to  be  unsea worthy.  JlntcliliiKnn, 
V.  Aberdeen  Sea  Iniiurancc  Co.,  3  Ct.  of  Sess.  Cas. 
(4  th.  ser.)  682. 


Enemies'  Cruisers  in  Neighbourhood.] — If  the 
assured  has  heard  tliat  jjrivateers  are  cruising  in 
the  neighbourhood  of  his  ship  it  is  his  duty  to 
communicate  the  fact  to  his  underwriters.  Bccli- 
LcaifK  V.  N/ilf/rai:e,  citeil,  3  Taunt.  1. 

The  assured  had  information  that  there  were 
enemies"  cruisers  in  the  neighbourhood  of  his 
ship,  and  did  not  communicate  the  fact  to  his 
underwriters  : — Held,  that  he  could  not  recover 
on  the  ])olic3\  Durrell  v.  Brderlcy,  Holt,  283  ; 
8  R.  R.  73'J. "  And  see  17  R.  R.  63!).' 

Ship  in  Danger.] — A  merchant  having  heard 
that  his  shij)  was  in  great  danger,  if  not  lost, 
insured  her  without  communicating  his  informa- 
tion to  his  underwriters.  Upon  bill  in  chancery 
to  be  relieved  against  the  insurance  as  fraudulent, 
a  decree  was  made  that  the  policy  be  delivered 
up  and  the  premium  returned.  De  Costa  v. 
Sound  ret,  2  P.  Wms.  170. 

The  assurer  concealed  the  fact  that  from  a  ship 
in  company  with  the  ship  insured  he  had  heard 
that  she  was  leaky  and  had  been  lost  sight  of  in 
a  hard  gale  ;  she  was  afterwards  captured  by 
Spaniards  : — Held,  that  the  concealment  vitiated 
the  policy.      Seaman  v.  Fonerrau,  2  Str.  1183. 

If  a  person  insure  a  ship  when  on  a 
voyage,  knowing  her  to  be  in  extraordinary  peril, 
or  to  have  suffered  damage,  and  does  not  com- 
municate it  to  the  insurer,  it  is  a  fraud.  Pole  v. 
Fitzgerald,  Ambl.  214  ;  4  Bro.,  P.  C.  43'J. 
Willes,  461. 

Time  Policy — Voyage — Cargo.] — When  effect- 
ing a  time  policy  the  insurance  broker  represented 
to  the  underwriter  that  the  ship  was  to  sail  for 
Pernambuco  with  coals  and  home  with  sugar. 
She  was  in  fact  chartered  for  Imbituba  with 
iron  ;  but  it  was  not  proved  that  the  broker  knew 
this  : — Held,  that  there  had  been  no  misrepre- 
sentation of  material  facts.  Jfurrei/  v.  Selhjman, 
10  Ct.  of  Sess.  Cas.  (4th.  ser.)  (180. 

The  ship  was  lost  by  shipwreck  at  her  port  of 
discharge,  which  was  an  open  I'oadstead  : — Held, 
that,  the  port  not  being  notoriously  dangerous, 
and  the  shipowner  not  knowing  that  it  was  so, 
and  iron  not  being  an  exceptionally  dangerous 
cargo,  there  had  been  no  concealment  of  material 
facts.     Ih. 

Direction  to  Jury.] — By  the  rules  of  Lloyds', 
a  vessel  classed  for  seven  yciirs  is  bound  to  undergo 
a  "half-time  survey"  in  her  fourth  year,  atid 
upon  the  report  of  such  survey,  tlie  committee  of 
Mdvds"  determine  whether  she  is  to  retain  her 
classification  or  iu)t.  if  she  has  satisfactorily 
undergone  the  survey  and  retains  her  classifica- 
tion, the  letters  "  H.  T."  are  placed  opi)ositc 
to  her  name  in  the  book,  with  tlie  date  of  the 
survey.  If  th(!  re])ort  is  not  satisfactory,  slie  is 
degraded,  and  if  a  survey  is  not  lia<l,  or  is 
declined,  she  is  struck  out  of  the  register.  Each 
sul>scril)er  to  Ijloyds'  is  furnished  with  a  copy  of 
this  Ijook,  wliich  is  corrected  from  time  to  time, 
and  he  can  get  further  i7iformatio7i  from  the 
secretary  of  Lloyds'.  Notice  was  given  to  an 
owner  of  a  shij)  classed  A  1,  and  built  in  186."),  by 
the  surveyor,  on  th(;  22nd  of  October  1861»,  that 
slie  was  (hie  U)y  lialf'-tinie  survey,  and  he  was 
asked  wiu-n  she  woidd  be  ready  for  survey.  He 
replied  on  the  23rd  of  October,  that  he  had 
decided  not  to  continue  her  in  Lloj^ds' book.  On 
the  28th  of  Octolier,  his  agent  inquire<l  of  an 
underwriter  at  what  rate  an  insurance  could  be 
effected  upon  the  ship,  and  the  l^ook  being  looked 
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at  in  which  she  stood  A  1,  seven  years  from 
1  S(;:>.  a  ()uot:ition  was  given  to  him.  On  the  \'A\\ 
of  November  she  was  initialled  for  insurance,  and 
the  policv  was  issued,  dated  the  1st  of  December. 
IStiit.  On  the  Kith  of  November  she  had  been 
struck  out  of  the  book,  and  the  owner  was  so 
informed  on  tlie  ITth.  The  ship  was  wrecked, 
and  became  a  total  loss  on  the  31st  of  December. 
An  action  having  been  brought  upon  the  policy, 
it  was  pleaded  that  there  had  been  concealment 
of  material  facts  by  the  owner  and  his  agents. 
The  jiulee.  at  |the  trial,  asked  the  jury,  first,  was 
the  siiip'on  the  15th  of  November,  in  the  ordinary 
business  sense  degraded  f  I'om  her  class  .'  To  this 
question  the  jury  answered  -'No."  Secondly, 
was  the  fact  that  the  owner  had  resolved  not  to 
continue  the  ship  on  the  list,  and  had  so  stated 
to  the  surveyor,  a  material  fact .'  To  this  question 
the  jury  answered  "No."  Thirdly,  ought  the 
underwriter  to  have  known  on  the  15th  Novem- 
ber that  the  continuance  of  the  class  must  depend 
on  whether  the  ship  had  been  then  lately  surveyed 
and  passed,  or  woidd  within  a  few  days  be 
surveyed  and  passed  or  repaired,  and  if  "  Yes," 
ought  the  knowledge  to  have  put  the  underwriter 
to  "ask  whether  the  ship  had  been  surveyed,  or 
was  about  to  be  surveyed  .'  To  this  question  the 
jury  answered  '•  Yes,"  and  a  verdict  was  entered 
for  the  plaintiff  : — Held,  by  Mellor,  J.,  Lush,  J., 
and  Hannen,  J.,  first,  that  the  judge  was  not 
bound  to  direct  the  jury  as  matter  of  law,  that 
the  verdict  must  be  found  for  the  underwriter  ;  and 
secondly,  that  there  was  no  misdirection.  By 
Cockburn.  C.J.,  that  there  was  no  misdirection, 
but  that  there  was  proof  of  the  concealment  of  a 
material  fact,  which  ought  to  have  been  commu- 
nicated to  the  underwriter,  there  being  positive 
knowledge  on  the  part  of  the  owner  that  he  had 
refused  to  have  the  ship  surveyed,  while  there  was 
only  a  possible  inference  on  the  part  of  the  under- 
writer that  there  had  been  such  refusal.  Gandij 
\  Adeln'KTo  Marine  Inxuraxce  Cik.  40  L.  J..  Q.  B. 
289  ;  L.  R.  6  Q.  B.  74G  ;  25  L.  T.  742  ;  1  Asp. 
M.  C.  188. 

On  effecting  an  insurance  on  freight  from 
Belize  to  Rendez-vous  Point  on  the  Honduras 
coast  (the  exact  locality  of  which  was  not 
known  to  either  party)  and  thence  to  London, 
the  agent  of  the  assured  read  to  the  agent  of 
the  assurers  a  letter  which  the  owner  of  the 
vessel  had  received  from  the  captain  from  Belize, 
in  which  Rendez-vous  Point  was  thus  described  : 
"  It  is  considered  by  the  fiilot  here  as  a  good 
and  safe  anchorage,  and  well  sheltered.  I  have 
been  out  and  seen  the  place,  and  consider  it  quite 
safe."  It  was  admitted  that  this  statement  of 
the  captain  was  made  bona  fide  :  but  there  was 
evidence  that  Rendez-vous  Point  was  not  at  the 
particular  season  a  safe  anchorage.  In  an  action 
upon  the  policy,  for  a  total  loss,  the  judge  told 
the  jury  that  in  his  opinion  the  letter  did  not 
amount  to  a  statement  of  a  fact,  but  merely 
of  an  opinion  ;  and  he  left  two  questions  to 
them:  First,  was  the  letter  read  to  the  agent 
of  the  assured  .'  Secondly,  did  the  captain  and 
the  pilot  consider  that  Rendez-vous  Point  was  a 
safe  anchorage  .'  The  jury  answeied  both  ques- 
tions in  the  afiirmative,  and  a  verdict  was  entered 
for  the  plaintiff  : — Held,  no  misdirection,  and 
that  the  verdict  was  warranted  by  the  evidence. 
Anderson  v.  Pnci^c  Fire  and  Marine  Insurance 
Co.,  L.  R.  7  C.  P.  r.5  ;  26  L.  T.  130  ;  20  W.  R. 
280  :  1  Asp.  M.  C.  220. 

The  question  for  the  jury  in  such  a  case  is 
whether  the  facts  connected  with  the  captain's 
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letter,  its  date  and  contents,  the  time  of  its 
receipt  and  so  forth,  were  such  facts  as  would 
have  properly  infiuenced  the  judgment  of  a  rea- 
sonable underwriter  in  determining  whether  to 
accept  the  risk.  Strihleij  v.  Imperial  Marina 
Insurance  Co.  45  L.  J.,  Q.  15.  396  ;  1  Q.  B.  D.  507  ; 
34  L.  T.  281  ;  24  W.  R.  701  ;  3  Asp.  M.  C.  134. 
See  Richards  v.  Murdoch,  and  Maehinfosh  v. 
Marshall,  post,  col.  1199. 

Misrepresentation — Onus  Proband!.]  —  Where 
payment  of  a  risk  is  resisted  by  insurers  on  the 
ground  of  misrepresentation,  the  onus  is  on 
them  to  prove  very  clearly  that  such  misrepre- 
sentation has  been  made.  Daries  v.  Naiiimal 
Fire  and  Marine  Insurance  Co.  of  Neio  Zealand, 
(;0  L.  J.,  P.  C.  73  ;  [1891]  A.  C.  485  ;  65  L.  T. 
560— P.  C. 

Ship     entitled     to     sail    without     Convoy — 

Materiality.]— The  fact  that  a  ship  being  foreign 
built,  was  entitled  to  sail  without  convoy  : — 
Held,  not  to  be  material  to  be  communicated  to 
underwriters.     Lona  v.  Duff,  2  Bos.  &  P.  209. 

Eeinsurance — Appropriation.] — The  plaintiffs 
were  the  London  agents  of  an  insurance  com- 
pany, who  had  also  an  agent  at  Calcutta.  The 
company  issued  policies  on  cargoes  proceeding 
from  Calcutta  to  the  United  Kingdorn,  reinsur- 
ing the  excess  above  5,000Z.  on  any  one  ship, 
through  their  agents,  the  plaintiffs,  with  the  defen- 
dants, lost  or  not  lost,  in  any  one  ship  as  might 
be  declared.  From  time  to  time  the  plaintiffs 
received  advices  from  the  agent  at  Calcutta, 
stating  the  names  of  the  ships,  and  particulars 
of  the  excess  o  f  5,000Z.  upon  each,  whereupon 
they  declared  the  ships  to  the  defendants,  to- 
gether with  the  amount  of  the  excess,  indorsments 
of  which  were  made  upon  the  back  of  the  policy 
which  was  thereby  appropriated  to  the  particular 
risk.  By  a  letter  of  the  15th  February,  1860, 
the  Calcutta  agent  informed  the  plaintiffs  of  an 
excess  insured  by  the  company  on  the  ship  "  R."  on 
the  16th  March  :  both  the  plaintiffs  and  defen- 
dants had  information,  as  the  fact  was,  that  the 
"  R."  had  been  destroyed  by  fire.  On  the  17th 
March,  the  plaintiffs'  appropriated  the  whole 
of  the  amount  remaining  on  the  then  current 
policy  to  other  ships.  On  the  19th  March,  the 
plaintiffs  effected  a  fresh  policy  with  the  defen- 
dants in  continuance  of  the  former  one  ;  and  on 
the  21st  the  plaintiffs  received  the  letter  of  the 
Calcutta  agent  of  the  15th  of  February  ;  where- 
upon they"  immediately  declared  to  the  defen- 
dants that  the  policy  of  the  19th  would  be 
appropriated  to  the  excess  of  5,000/;.  on  board 
the  •'  R."  ;  and  on  the  26th  March  made  an 
indorsement  thereof  upon  the  policy,  the  defen- 
dants disputing  their  right  to  do  so  : — Held,  that 
the  fact  of  the  loss  of  the  "  R."  being  known  to- 
both  plantiffs  and  defendants  at  the  time  of  the 
issuing  of  the  policy  was  immaterial,  as  it  was 
not  at  that  time  known  to  either  party  that  the 
company  had  undertaken  any  risk  with  respect 
to  the  ship  :  and  that  the  declaration  and  appro- 
priation were  sufficient.  Gledstanes  v.  Roi/al 
F.rchani/e  Insurance  Corporation,  5  B.  &  S.  797  ; 
34  L.  J.',  Q.  B.  30  ;  11  Jur.  (n.s.)  108  :  11  L.  T. 
805  ;  13  W.  R.  71. 

Craft  Risk— Employment  of  Lightermen  with 
Restricted  Liability— Notice.]— On  ])olicics  of 
marine  insurance  on  goods,  which  included  risks 
on  crafts  and  lighters,  underwriters  to  the  know- 
ledge of  the  plaintiffs  charged  a  higher  rate  of 
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premium  where  the  insurance  was  with  no 
recourse  against  lighturmen  (which  meant  where 
the  lighterage  was  done  on  the  terms  that  the 
liability  of  the  lightermen  was  to  be  less  than 
that  of  common  carriers,  namely,  for  negligence 
only),  than  they  charged  where  there  was  such 
recourse,  and  the  liability  of  the  lightermen  was 
to  be  that  of  common  carriers.  The  plaintiffs 
effected  with  the  defendant,  a  Lloyd's  under- 
writer, a  policy  of  marine  insurance  on  goods 
which  included  risk  on  craft  ami  lighters,  and 
was  not  with  no  recourse  against  lightermen. 
At  the  time  of  effecting  such  policy  the  plaintiff's 
had  an  arrangement  with  one  H.,  by  which  he 
was  to  do  all  the  plaintiff's  lighterage  on  the 
terms  that  he  was  only  to  be  liable  for  negli- 
gence : — Held,  that  if  the  plaintiffs  intended 
that  the  goods  so  insured  should  be  landed  under 
such  arrangement  with  H.,  it  was  a  fact  which 
a  prudent  and  experienced  imderwriter  would 
take  into  consideration  in  estimating  the 
premium,  and  that  therefore  a  jury  would  be 
justified  in  finding  that  the  non-communication 
of  it  to  the  defeiidant  was  the  concealment  of  a 
material  fact  which  vitiated  the  policy.  A  mere 
disclosure  of  the  existence  of  such  arrangement 
to  the  defendants'  solicitor  is  not  notice  of  it  to 
the  defendant.  Tafe  v.  Hi/slop,  o-t  L.  J.,  Q.  B. 
.092  ;  15  Q.  B.  D.  3G8  ;  o3  L.  T.  581  :  5  Asp.  M.  C. 
4S7— ('.  A. 

Policy  "on  Profit  on  Charter" — Destruction 
of  Merchantable  Character  of  Cargo — Loss  of 
Freight — Total  Loss — Concealment  by  Assured.] 
— The  plaintiffs,  who  had-  charteicd  a  steamship 
at  a  lump-sum  freight  of  ii.'JOOL,  insured  her 
with  the  defendants,  who  were  underwriters. 
The  interest  insured  was  described  in  the  policy 
as  "  2.000Z.  on  [jrofit  on  charter  .  .  .  warranted 
free  from  all  average."  'J'he  plaintiffs  did  not 
inform  the  defendants  that  the  vessel  was  char- 
tered for  a  lump-sura  freight,  nor  of  the  amount 
of  their  Vjills  of  lading  freights.  During  the 
voj-age  the  vessel  came  into  collision  witli 
another  ship,  and  was  submerged  for  twenty-four 
hours.  A  large  portion  of  the  cargo,  consisting 
of  dates,  was  condemned  by  the  sanitary  autho- 
rities, and  not  allowed  to  be  delivered  to  the 
consignees.  The  dates  were,  however,  sold, 
transhipped,  and  exported  for  distilling  \mv- 
poses.  In  an  action  brfiught  by  the  jilaiiitiffs 
u]if(n  th(;  policy  to  recover  for  a  total  loss  : — 
Helfl,  that  the  dates  being  unmerchantable  as 
such,  no  freight  was  payable  in  respect  of  them  ; 
that  there  was,  therefore,  no  profit  on  the 
charter,  and  that  the  plaintiffs  were  entitled  to 
recover.  Held,  also,  that  there  had  been  no 
concealment   by  the   plaint iffs.     Asftir  v.  Jilini- 

(hii.  (-,:>  \j.  J.,  Q.  ]'..  i:w  :  [isiMi]  1  y.  v,.  12:^ :  l■^ 

L.  T.  048  ;  44  W.  K.  130  ;  8  As[).  M.  C.  lOG— 
C.  A. 

2.  Knowlkdgk  of  A(;i;.\ts. 

Duty  to  Disclose — To  Underwriters.] — Any 
jierson  acting  by  the  (jrdcrs  of  the  insureil,  and 
who  is  anywise  instnmiental  in  procuring  the 
insurance,  is  l)ound  to  disclose  all  he  knows  to 
the  underwriter,  before  the  ]iolicy  is  etfected. 
Fitzhrrhrrt  v.  Mathrr,  1  Term  Rep.  12  ;  1  R.  R. 
134. 

To  Principal.] — An  agent,  whose  duty  it 

is  in  the  or<lii:ary  course  of  business  to  cmi- 
municate  information  to  his  principal  as  to  the 
state  of  a  ship   and  cargo,  ought  to  do  so  by 
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electric  telegraph,  where  that  mode  of  commu- 
nication is  in  general  use  ;  and  if  the  agent 
omits  to  discharge  this  duty,  and  the  principal, 
being  thus  left  in  ignorance  of  a  fact  material  to 
be  communicated  to  the  underwriter,  effects  an 
insurance,  the  insurance  is  void,  on  the  ground 
of  concealment  or  misrepresentation.  Proudfoot 
V.  Montcfiore.  8  B.  &  S.  510  ;  36  L.  J.,  Q.  B.  225  : 
L.  R.  2  Q.  B.  511  :  16  L.  T.  585  ;  15  W.  R.  920. 
S.  P..  Holland  v.  Bu.well,  post,  col.  1263. 

The  plaintiff,  in  Liverpool,  employed  an  agent 
at  Smyrna  to  buy  madder  on  his  account,  and  to 
ship  and  consign  the  cargoes  to  him  ;  the  agent 
purchased  and  shipped  a  cargo  of  madder,  and 
advised  the  plaintiff  on  the  12th  of  January,  and 
sent  the  shipping  documents  on  the  19th  of 
Januar3^  The  ship  sailed  on  the  23rd  of  January, 
but  was  stranded  in  the  course  of  that  day,  and 
the  cargo  became  a  total  loss.  Intelligence  of 
the  loss  was  communicated  to  the  agent  on  the 
24th  of  January,  and  on  the  26th,  the  next  post 
day,  he  wrote  to  the  plaintiff  announcing  the 
loss,  but  purposely  abstained  from  telegraphing, 
in  order  that  the  plaintiff  might  not  be  pre- 
vented from  insuring.  The  plaintiff,  on  the  21st 
of  January,  after  the  receipt  of  the  letters  of  the 
12th  and  12th,  but  before  the  receipt  of  the  letter 
of  the  26th,  and  without  any  knowledge  of  the 
loss — which,  however,  had  been  telegraphed  and 
posted  in  Lloyd's  lists — effected  an  insurance  : — 
Held,  that  the  plaintiff  could  not  recover  against 
the  underwriter.     lb. 

Where  the  plaintiffs,  on  25th  October,  1811, 
effected  an  insurance  on  a  ship,  at  and  from  her 
port  of  lading  to  her  port  of  discharge,  and  on  the 
25th  of  July  preceding,  the  ship,  whilst  in  her 
port  of  lading,  was  driven  on  a  rock  by  a  storm, 
but  got  off  without  a))])eai'ing  to  have  suffered 
material  damage,  and  the  captain  afterwards 
wrote  a  letter  to  the  plaintiffs,  without  commu- 
nicating the  accident,  which  letter  reached  them 
on  the  5th  October  ;  and  the  ship  afterwards 
arrived  at  her  port  of  discharge,  where  the 
captain  made  a  ]irotcst,  detailing  the  accident, 
and  stating  that  the  planks  of  her  bottom  must 
have  been  cliafed,  and  her  bottom  otherwise 
injured,  by  striking  on  the  rock  : — Held,  that  the 
plaintiffs  could  not  recover  as  for  an  average  loss 
arising  from  the  accident  ;  for  the  captain  was 
bound  to  communicate  the  accident,  and,  for 
want  of  such  comnuniication,  the  antecedent 
damage  was  an  implied  exception  out  of  the 
policy.  (iladKtinw  v.  Kiiu/,  1  IM.  A:  S.  35  ;  14 
R.  r!  392. 

Action  by  shipowiiei'  on  two  policies  of  insu- 

I  ranee  on  the  "Jessie"   and  her  freight,  lost  or 

not  lost,   at  and  from   Mazagan  to  the  United 

Kingdom.     The  "  Jessie  "  liad  arrived  at  Ma/.agan 

after  a  seventeen   days'  voyage  on    the  27tii  of 

I  Uecember.     Shortly  afterwards  she  lost  an  anchor 

in  a  storm,  as  to  which  loss  the  captain  made  a 

1  protest.     On  the  9th  of  January  he  wrote  to  the 

assured,  to   the  effect   that  he  had   coinmeJicecl 

loading,  did  not  know  when  he  would  finish,  but 

would  wiite  jigain.      He  made  no  mention  of  the 

loss  of  the  anchor.     This  letter  was  received  on 

the  24th  of  January.     No  subsc(iuent  letter  was 

received  by  the  assured.     The  "  Jessie  "  sailed  on 

the    15th  of  January,  and  was  never  heard  of 

I  again.     On    the   24th   of    February  the  assured 

1  wrote  to  his  agents  to  insure  the  ship  and  freight, 

saying.  "  I  do  not  know  when  he  was  ready  to 

sail.     I  have  not  had  tiie  sailing  letter  yet."     No 

I  mention   was  made   of  the  letter  of  the  9th  of 

I  January,  or  of  its  contents.     The  agents  on  the 
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2(>th  of  Fobruaiy  effected  the  policies  which 
were  sued  ou  : — Held,  first,  that  the  mere  fact 
that  when  the  policy  was  eflEected  there  was  an 
^antecedent  average  loss,  which  the  captain  had 
omitted  to  communicate  to  the  owner,  and  the 
owner,  therefore,  could  not  communicate  to  the 
underwriter,  was  not  enough  to  avoid  tlie  policy 
altogether.  Stribley  v.  Inqyer'ial  Marine  Insu- 
nince  Co..  45  L.  J.,  Q.  B.  396  ;  1  Q.  B.  D.  507  ; 
34  L.  T.  281  ;  24  W.  R.  701  ;  3  Asp.  M.  C.  134. 

Held,  secondly,  that  the  question  which  ought 
to  have  been  left  to  the  jury  was  not  whether  the 
"Jessie"  was  at  the  time  when  the  policy  was 
effected  an  overdue  or  missing  ship,  but  whether 
the  facts  connected  with  the  letter  of  the  9th  of 
January,  its  date  and  contents,  the  time  of  its 
receipt,  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a 
reasonable  underwriter  in  determining  whether 
to  accept  the  risk.     //;. 

A  merchant  resident  at  Sydney  shipped  goods 
for  England  on  board  the  ship  "  C,"  and,  by 
another  ship  that  sailed  after  her,  wrote  to  an 
agent  in  England,  and  desired  him  if  he  received 
that  letter  before  "  C."  arrived  to  wait  for  thirty 
days,  in  order  to  give  everj'^  chance  for  her 
arrival,  and  then  effect  an  insurance  ou  the  goods. 
The  letter  was  received,  and  the  agent  having 
waited  more  than  thirty  days,  employed  a  broker 
to  effect  an  insurance,  and  handed  the  letter  to 
him.  The  broker  told  the  underwriters  when  the 
"  C."  sailed,  and  when  the  letter  ordering  the 
insurance  was  written,  but  he  did  not  state  when 
it  was  received,  nor  the  order  to  wait  thirty  days 
after  the  receipt  of  it  before  the  insurance  was 
effected.  The  "  C."  never  arrived.  In  an  action 
on  the  policy,  no  fraud  was  iraj)nted  to  the  plain- 
tiff ;  but  several  underwriters  were  called  for  the 
defendant,  who  stated  that  in  their  opinion  the 
matters  not  communicated  were  material :  and 
the  jury  being  of  opinion  that  a  material  jmrt  of 
letter  had  been  concealed,  found  a  verdict  for 
the  defendant  : — Held,  that  the  jury  was  bound 
to  find  that  the  part  of  the  letter  not  communi- 
cated to  the  underwriters  was  material,  and, 
consequently,  the  policy  was  void.  Rlrhirdg  v. 
3Iurdock,  10  B.  &  C.  527  :  8  L.  J.  (o.s.)  K.  B.  210. 

A  ship  on  an  African  voj'age,  the  common 
duration  of  which  is  several  months,  and  some- 
times extends  to  twelve  months  or  more,  arrived 
on  the  coast  in  August,  1799  ;  and  in  February, 
1800,  her  then  commander  wrote  a  letter  to  his 
o\^^lers,  mentioning  an  attack  on  her  at  another 
place  on  the  coast  by  the  natives,  who  killed  the 
captain  and  several  of  the  crew,  and  wounded 
others  ;  by  means  of  which  and  of  a  fever,  the 
crew  were  reduced  to  five,  and  all  those  sickly, 
and  not  a  man  to  be  procured  at  hand  ;  that  tliey 
had  been  plundered  of  their  clothes,  &zc.,  their 
cabin  stores  were  exhausted,  and  they  did  not 
know  what  to  do.  A  second  letter,  dated  21st 
April.  1800,  from  Gaboon  river,  mentioned  their 
arrival  there  on  the  24th  March ;  that  the 
natives,  finding  them  weakly  handed,  and  their 
goods  taken  from  them,  did  as  they  pleased  : 
that  they  had  then  nine  men  on  board,  but  their 
provisions  run  very  low  ;  that  he  had  mentioned 
certain  parts  of  the  cargo  in  his  last  letter,  and 
expected  to  ship  the  rest,  and  to  sail  at  the  end 
of  the  next  month.  An  insurance  was  effected 
>n  September,  1800,  on  the  production  of  the  last 
letter  only,  "  at  and  from  the  ship's  arrival  at  her 
first  place  of  trade  on  the  coast  of  Africa,"  ice.  : — 
Held,  sufficient,  that  the  last  letter  truly  stated 
the  then  condition  and  circumstances  of  the  ship  ; 


which,  though  better  than  when  the  first  letter 
was  written,  was  yet  no  fraudulent  concealment 
of  former  circumstances  ;  the  second  letter,  both 
in  its  terms  and  contents,  referring  to  a  former 
letter,  which  it  was  the  fault  of  the  underwriters 
not  to  have  called  for,  if  they  thought  that  a 
particular  knowledge  of  former  difficulties,  in 
part  subdued,  and  to  the  extent  triUy  stated  in 
the  second  letter,  would  have  varied  the  risk. 
Freelaiul  v.  Gluver,  7  East,  457  ;  3  Smith,  426  ; 
6  Esp.  14  ;  9  R.  R.  803. 

Concealment  by  Agent  through  whom  Policy 
not  effected.] — The  plaintiffs  instructed  a  broker 
to  reinsure  an  overdue  ship.  Whilst  acting  for 
the  plaintiff  the  broker  received  information 
material  to  the  risk,  but  did  not  communicate  it 
to  them,  and  the  plaintiffs  effected  a  reinsurance 
for  800Z.  through  the  broker's  London  agents. 
Afterwards  the  plaintiffs  effected  a  reinsurance 
for  700Z.,  lost  or  not  lost,  through  another  broker. 
The  ship  had  in  fact  been  lost  some  days  before 
the  plaintiffs  tried  to  reinsure,  but  neither  the 
plaintiffs  nor  the  last-named  broker  knew  it,  and 
both  he  and  the  plaintiffs  actetl  throughout  in 
good  faith  : — Held,  that  the  knowledge  of  the 
first  broker  was  not  the  knowledge  of  the  plain- 
tiffs, and  that  the  plaintiffs  were  entitled  to 
recover  upon  the  policy  for  7001.  Fitzherhert  v. 
Mather  (supra,  col.  1185),  Gladstone  v.  King 
(supra,  col.  1186),  StriMey  v.  Imperial  Marine 
Insuranee  Co.  (supra),  and  Proudfoot  v.  Monte- 
p'ore  (supra,  col.  1186)  commented  on.  Blaelt- 
'hitrn.  V.  Vigors,  57  L.  J.,  Q.  B.  114  ;  12  App.  Cas. 
531  ;  57  L.  T.  730  :  36  W.  R.  449  :  6  Asp.  M.  C. 
216— H.  L.  (E.) 

Concealment  of  Facts  by  Agent  through  whom 
Policy  not  effected.] — The  plaintiffs,  underwriters 
in  Glasgow,  employed  there  a  firm  of  insurance 
brokers  to  reinsure  a  ship  which  was  overdue. 
The  brokers  received  information  tending  to  shew 
that  the  ship,  as  was  the  fact,  was  lost.  Without 
communicating  this  information  to  the  plaintiffs, 
they  telegraphed  in  the  plaintiffs'  name  to  their 
own  London  agents,  stating  the  rate  of  insurance 
premium  which  the  plaintiffs  were  prepared  to 
jiay.  Communications  followed  between  the 
l)laintiffs  and  the  London  agents,  and  the  Lon- 
don agents,  through  a  firm  of  London  insurance 
brokers,  effected  a  policy  of  reinsurance  at  a 
higher  rate  of  premium,  which  policy  was  under- 
written by  the  defendant : — Held,  that  the  policy 
was  void  on  the  ground  of  concealment  of  material 
facts  by  the  agents  of  the  assured.  Blaekhurn 
V.  Vigors  (supra)  considered.  Blaekhurn  v. 
Hasam,  57  L.  J.,  Q.  B.  479  ;  21  Q.  B.  D.  144  ; 
59  L.  T.  407  ;  36  W.  R.  855  ;  6Asp.  M.  C.  326. 

Capture   Known  to   Clerk   of  Insured.] — An 

insurance  was  effected  in  conseqiience  of  intelli- 
gence that  the  ship  had  been  captured,  commu- 
nicated to  the  clerk  of  the  insured,  but  not 
proved  to  have  been  communicated  to  the 
insured  :  —  Held,  that  the  policy  was  void. 
Stewart  v.  Diinlop,  4  Bro.  P.  C.  482. 

3.  Known  Course  of  Proceeding. 

Public  or  Private  Facts.] — The  concealment 
of  private  facts,  not  of  public  facts,  or  conclu- 
sions from  facts,  will  vacate  a  policy.  Carter  v. 
Bochm,  1  W.  Bl.  593  ;  3  Burr.  1905. 

Nature  of  Trade.] — An  underwriter  is  bound 
to  know  the  nature  and  peculiar  circumstances 
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of  the  branches  of  trade  to  which  the  policy 
relates,     ynfjlcx.  Krunaicit/.  2  Dougl.  510. 

Underwriters  are  not  entitled  to  notice  of  the 
part  of  a  ship  where  goods  are  stowed,  whether 
on  deck  or  otherwise.  Daconta  v.  Edmund,  2 
•Chit.  227  :  4  Camp.  Ii2  ;  16  R.  R.  763. 

Policy  on  forty  carboys  of  vitriol :  they  were 
■carefully  stowed  on  deck,  but  caught  lire,  and 
"were  necessarily  thrown  overboard  during  the 
voyage.  Carboys  of  vitriol  are  sometimes  stowed 
■on  the  deck,  and  sometimes  bedded  in  sand  in 
the  hold,  where  they  are  considered  safer  : — 
Held,  that  the  underwriters  were  liable,  although 
there  was  no  communication  to  them  that  the 
carboys  were  to  be  stowed  on  deck.     lb. 

Where,  on  an  insurance  on  goods  from  London 
to  Jamaica  generally,  the  goods  insured  were 
destined  to  a  particular  plantation  in  that  island  ; 
and  the  usual  course  in  such  a  case  was  for  the 
•ship  to  proceed  to  an  adjoining  port,  and  thei-e 
tranship  her  cargo  into  shallops  ;  but  no  com- 
munication of  this  fact  was  given  to  the  under- 
writers : — Held,  that  they  were  still  liable  for  a 
loss  which  occurred  after  such  transhipment  on 
board  the  shallops.  Stewart  v.  Bell,  b  B.  &  Aid. 
238  :  24  K.  R.  342. 

According  to  the  usage  of  the  Newfoundland 
trade,  when  ships  arrive  on  the  coast,  they  are 
•either  employed  for  some  time  in  fishing  (called 
banking),  or  they  make  an  intermediate  voyage 
in  the  American  seas,  before  beginning  to  take 
in  their  homeward  cargo,  during  which  they  are 
protected  by  a  separate  policy  ;  therefore,  in 
effecting  a  policy,  "  lost  or  not  lost,  at  and  from 
Newfoundland  to  a  [lort  in  Europe,"  although 
the  ship  is  to  be  employed  in  banking,  it  is  not 
necessary  to  disclose  the  fact  to  the  underwriters, 
as  their  risk  only  conmiences  from  the  time 
when  the  banking  or  intermediate  voyage  ends, 
and  they  are  bound  to  know  the  nature  and 
circumstances  of  the  branch  of  trade  to  which 
the  policy  relates.  Vallance  v.  Deioar,  1  Camp. 
.503  ;   Id  R.  K.  738. 

An  insurance  on  a  vessel  engaged  in  the  African 
wood  and  ivory  trade,  without  stating  to  the 
underwriters  the  fact  of  her  intended  mutual 
or  combined  trading  with  another  ship  on  the 
African  coast  ;  such  mutual  trading  was  proved 
to  have  occasionally  prevailed  in  such  African 
voyages,  but  the  usage  was  not  so  general  or 
well  known  as  to  icnder  it  unnecessary  to 
communicate  the  fact  expressly  to  the  under- 
writers, and  the  omission  to  do  so  was  held  to 
bo  fatal  to  the  policies,  f>n  the  ground  that  the 
mutual  trading  varied  the  risk  and  altered  the 
nature  of  the  voyage.  Tninunf  v.  Ifnitdrr.vui,  1 
Dow,  321. 

4.  Intei.moknce  at  Lloyd's. 

Necessity  of  Communicating.] — In  effecting  a 
policy,  a  i/ircuiiistaM'-e  <pf  iMlijIligence  in  Lloj'd's 
lists  iiceil  not  be  ciniiinutiicated  to  the  uiulei- 
writcj's,  however  im|iortant  it  may  be  to  the 
computation  of  the  lisk  ;  for  it  is  to  be  presumed 
within  their  knowledge,  and  to  be  taken  into 
account.  Friere  v.  WnodhouKe,  Holt,  .")72  ;  17 
R.  F{.  fi3!t.  67!t.  And  see  M'Andrrw  v.  Hell,  \  Esp. 
373  :  Proiidfoot  v.  Montfjiorr.  ante,  col.  llsij. 

In  an  action  on  a  policy,  Lloyd's  sliipping  list 
is  a<lmissible  against  the  underwriter,  without 
])roof  of  his  having  seen  it,  and  is  ])rinia  facie 
evidence  of  the  time  of  sailing.  Hut  where  there 
was  a  concealment  by  the  insurer  of  material 
facts,   and    an   allegation   of    facts   whicli  were 


untrue,  viz.  as  to  the  time  of  sailing,  and  the 
underwriter  had  acted  thereon,  without,  in  fact, 
seeing  the  list  at  Lloyd's  : — Held,  that  the  under- 
writer was  not  bound  thereby,  and  that  the 
judge  ought  to  point  out  to  the  jury,  as  material, 
such  concealment  and  misrepresentation.  Mack- 
intosh V.  Marshall.  11  M.  &  W.  116;  12  L.  J., 
Ex.  337. 

Where  it  was  known  at  Lloyd's  that  the 
■•  Sophia  "  of  Bristol  was  at  sea  without  convoy, 
and  the  broker  inquired  of  the  plaintiff  at 
Bristol,  whether  that  was  the  ship  insured,  and 
was  informed  it  was,  and  that  the  plaintiff  sup- 
posed she  had  been  prevented  by  adverse  winds 
from  joining  convoy  at  Falmouth,  but  the  broker 
got  the  policy  altered  without  disclosing  this 
answer  to  the  imderwriters  : — Held,  that  this  con- 
cealment vacated  the  policy.  Saivtell  v.  Lowdon, 
o  Taunt.  359  ;  1  Marsh.  99. 

Private  Intelligence.] — The  announce- 
ment in  the  foreign  lists  tiled  at  Lloyd's  of  the 
sailing  of  a  ship  out  of  the  port  from  which  she 
is  insured,  does  not,  where  such  communication 
is  material,  dispense  with  the  assured's  dis- 
closing a  letter  received  from  his  captain  before 
the  policy  is  effected,  announcing  the  day 
of  his  intended  departure.  Elton  v.  Lai-ki/is, 
8  Bing.  198  ;  1  M.  &  Scott,  323  ;  5  Car.  &  P.  86, 
385. 

Two  prizes  being  carried  into  Liverpool,  the 
captor  gave  orders  to  effect  an  insurance  on 
them  in  London.  One  of  the  prizes  arriving  on 
Sunday,  the  owner  sent  a  despatch  to  his  agent 
in  London,  stating  that  fact,  and  expressing 
fears  as  to  the  other  ship.  The  express  reached 
the  broker  on  Tuesday,  and  on  that  day  an  entry 
was  made  at  Lloyd's  of  the  arrival  of  the  vessel 
at  Liverpool.  On  Wednesday  the  captor's  agent 
effected  an  insurance  on  the  other  vessel,  at  a 
premium  of  fifty  guineas  per  cent.,  without 
communicating  to  the  underwriters  the  fact  of 
the  express  : — Held,  that  this  was  not  a  conceal- 
ment which  vitiated  the  policy.  C'oi/rf  v.  Mar- 
ti imiu,  3  Dougl.  Kil. 

L.  was  accustomed  to  insure  at  Lloyd's  upon 
floating  policies  quantities  of  cochineal  shipi)ed 
for  him  from  the  Canaries;  he  declared  the  name 
of  the  ship  upon  receipt  of  each  bill  of  lading. 
He  received  information  that  a  large  quantity 
would  be  shipped  in  the  "  Candida,"  and  by 
the  same  mail  an  anonymous  letter  reached 
Ivloyd's  containing  a  statement  that  the  owners 
intended  to  lose  that  ship  on  her  ne.xt  voyage,  in 
order  to  make  the  underwriters  pay.  A  notice 
of  tliis  letter  was  opeidy  atli.xed  to  a  board  at 
Lloyd's;  and  L.  was  aware  of  the  contents  of 
the  letter,  but  considered  them  unworthy  of 
credit.  At  this  time  L.  reasonably  expected 
that  the  bills  of  lading  by  tlie  "  Candida"  would 
be  the  next  to  be  declared  by  him,  and  in  that 
case  they  would  be  covered  by  i)olicics  jn'cviously 
made.  He  entere<I  into  tiie  poli('_y  sued  upon 
without   communicating  to   the  underwritci'  his 

'  intelligence  of  a  cargo  to  be  shii)pcd  by  the 
"  Candida,"  or  the  contents  of  the  anonymous 
letter.  By  accident  the  bills  of  lading  of  the 
"  Candida"  came  to  L.  after  those  of  later  ship- 
ments, and  this  jjolicy  was  declared  u])on  the 

I  "  Candida  "  : — Hehl.  in  an  action  to  recover  for 
a  total  loss  of  ]part  of  the  cochineal  whicli  Iiad 
l>een  jettisoned  from  the  "  Candida,"  that  he  had 

I  been  guilty  of  a  concealment  which  invalidated 

1  the  policy.     LeJqli  v.  Adamg,  25  L.T.  566  ;  1  Asp. 

;  M.  C.  147. 
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0.  State  and  Condition  of  Ship  and 

(,'AKCtO. 

Grounding  of  Ship.] — A  plaintiff,  as  agent  for 
the  owners,  who  were  foreigners,  of  a  steamer, 
insurec  1  her  for  t  welve  months,  beginning  from  the 
21st  of  January,  1857,  through  H.,  an  insurance 
broker.  On  the  loth  January,  1857,  H.  applied 
to  the  defendant  to  become  the  insurer.  On  the 
same  day  the  plaintiff  received  a  letter  from  the 
master,  stating  that  she  had  been  aground,  had 
received  some  heavy  blows,  and  had  made  her  way 
in  a  sinking  state  into  the  port  of  G.  This  letter 
the  plaintiff  communicated  to  H.  the  same  day, 
but  H.  did  not  communicate  it  to  the  defendant. 
On  the  22nd  January  the  defendant  WTOte  to  H. 
saying,  having  heard  that  the  ship  had  been  on 
shore,  he  considered  his  risk  did  not  commence 
until  she  had  been  surveyed  and  repaired.  To 
this  letter  no  reply  was  made  by  H. ;  but  H., 
having  been  debited  for  the  whole  premium  in 
the  books  of  the  defendant,  remained  so  debited 
till  after  the  loss,  which  took  place  on  the  9th 
October,  1857  : — Held,  first  that  the  concealment 
of  the  fact  of  the  ship  having  been  aground  was 
the  concealment  of  a  material  fact,  and  vitiated 
the  policy.  Russell  v.  Thurntoii,  (i  H.  &  N.  140  ; 
30  L.  J.,  Ex.  69  :  6  Jur.  (N.s.)  1080  ;  2  L.  T.  574  ; 
8  W.  E.  G15— Ex.  Ch. 

Held,  secondly,  that  there  was  no  waiver,  by 
the  defendant,  of  this,  nor  any  evidence  of  the 
parties  having  entered  into  a  new  contract  of 
insurance,  commencing  from  the  date  of  the  22nd 
January.     lb. 

Age  of  Ship.] — If  a  representation  is  made  by 
the  assured  to  an  underwriter,  however  honestly 
or  innocently,  that  a  ship  is  new  when  in  fact  she 
is  old,  a  policy  on  goods  on  board  of  her  made  by 
him  will  be  vitiated,  for  the  age  of  the  vessel 
must  be  material  in  considering  the  premium. 
lon'ides  v.  Pacific  Fire  and  JJarhic  Insurance  Co., 
41  L.  J.,  Q.  B.  190  ;  L.  R.  7  Q.  B.  517  :  26  L.  T. 
738  :  21  W.  R.  22 :  1  Asp.  M.  C.  330— Ex.  Ch. 

Seaworthiness.] — Whatever  forms  an  ingre- 
dient in  seaworthiness  need  not  be  disclosed  by 
the  assured  to  the  underwriter  unless  informa- 
tion ixpon  the  subject  is  particularly  called  for. 
and  then  the  assiired  must  fully  disclose  what  he 
knows.  Haywood  v.  B,ogers,  1  East,  590  ;  1 
Smith,  289  ;  7  R.  R.  638. 

New  Metalling.]— A  shipowner  stated  in  a 
proposal  for  insuiance  that  his  ship  had  been 
last  metalled  in  1867.  The  bottom  was  then 
overhauled,  and  new  metal  put  where  required  : 
— Held,  that  he  had  not  made  a  material  mis- 
statement so  as  to  vitiate  the  policy.  Alexander 
V.  Camphell,  41  L.  J.,  Ch.  478  :  27  L,  T.  25. 
8.  <?.,  27  L.  T,  462  ;  1  Asp.  M.  C.  447,  post, 
col,  1357.     Reversed  by  L.J  J.,  on  another  point. 

Delay  for  Repairs.] — If  the  owner  of  a  ship 
receives  a  letter  from  the  captain,  written  on 
her  arrival  at  a  foreign  port,  giving  such  an 
account  of  her  as  to  render  it  probable  that  she 
must  remain  there  for  the  purpose  of  being 
repaired,  beyond  the  time  that  would  be  neces- 
sary for  her  to  take  in  her  cargo  ;  this  letter  need 
not  be  commimicated  to  the  underwriters,  in 
effecting  a  policy  of  insurance  upon  her.  at  and 
from  the  foreign  port  to  a  port  in  England,  unless 
information  on  the  subject  is  particularly  called 


for.  Beclncitli  w.SydchotlKnn,  1  Camp.  116  ;  10- 
R.  R.  652. 

Overloading — Discharge.] — A  ship  insured  at 
and  from  a  port  sailed  on  her  voyage  in  an  unsea- 
worthy  state,  in  consequence  of  having  a  greater 
cargo  than  she  could  safely  carry  ;  the  defect 
was  discovered  before  any  loss  accrued  ;  and  part 
of  the  cargo  was  discharged,  and  a  loss  subse- 
quently accrued  in  no  degree  attributable  to  her 
having  been  overladen  in  the  early  part  of  her 
voyage  : — Held,  that  the  underwriters  were  liable- 
for  such  loss.  Weir  v.  Aberdeen,  2  B.  &  Aid. 
320  :  20  R.  R.  4.50. 

The  vessel  having  sailed  and  put  back  to  the 
Downs,  and  then  sailed  again,  and  laboured  and 
strained  much  from  being  overloaded,  and  thea 
put  back  a  second  time  :  and  upon  an  application 
to  the  underwriters  for  liberty  for  the  ship  to  go 
into  port  to  discharge  part  of  her  cargo,  it  was. 
only  communicated  to  them  that  the  ship  was 
too  deep  in  the  water  : — Held,  that  as  the  sub- 
sequent loss  had  not  in  any  degree  arisen  from 
her  having  so  strained  and  laboured,  the  com- 
munication of  that  fact  was  immaterial,  and  that 
the  communication  made  was  quite  sufficient- 
Ib. 

Nature  of  Cargo — Bad  Stowage.] — As  a  policy^ 
on  a  .shi]3  may  be  avoiiled,  by  unseaworthiness, 
caused  either  by  overloading  or  bad  stowage,, 
tending  to  increase  the  danger  or  difficulty  of 
navigation,  and  so  to  enhance  the  rate  of  pre- 
mium, the  not  mentioning  the  nature  of  the 
cargo,  if  the  jn-oportion  of  dead  weight  in  it 
must  lead  to  bad  stowage,  may  be  such  a  conceal- 
ment as  will  vitiate  the  policy.  But  it  will  not 
be  so  if  the  underwriter  knew,  or  had  reason  to- 
believe,  that  the  cargo  would  include  some  pro- 
portion of  dead  weight,  and  the  agent  of  the 
assured,  when  he  effected  the  insurance,  did  not 
know  what  proportion.  Foley  v.  Tabor,  2  F.  &  F.. 
663. 

Declaration   of    Name    of   Ship.] — The 

contract  of  an  underwriter  who  subscribes  a 
policy  on  goods  by  ship  or  ships  to  be  declared 
is,  that  he  will  insure  any  goods  of  the  descrip- 
tion specified  which  may  be  shipped  on  any 
vessel  answering  the  description  in  the  policy  to 
which  the  assured  elects  to  apply  the  policy  ;. 
the  object  of  the  declaration  of  the  vessel's  name 
is  to  identify  the  particular  adventure,  and  the 
assent  of  the  underwriter  is  not  required  to  the 
declaration,  for  he  has  no  option  to  reject  any 
vessel  which  the  assured  may  select.  lonides  v. 
Pacific  Fire  and  Marine  In.^urance  Co.,  41  L.  J., 
Q.  B.  190  ;  L.  R.  7  Q.  B.  517  ;  26  L.  T.  738  ;  21 
W.  R.  22  ;  1  Asp.  M.  C.  330.    See  ante,  col.  1034. 

If  the  description  in  the  policy  designates  the 
subject  with  sufficient  certainty,  or  suggests  the 
means  of  doing  it,  a  mistake  as  to  the  name  of 
the  ship  or  as  to  other  particulars,  will  not  annul 
the  contract,  and  a  mistake  in  the  name  of  the 
vessel,  which  does  not  prejudice  the  underwriter, 
does  not  defeat  the  policy.     lb. 


Name   of    Ship    uncertain  - 

Lloyd's.] — When  an  assured  expeet^ 
certain,  that  goods  will  come  by  a  par 
the  name  of  such  ship  is  not  a  mater 
non-disclosure  of  which  prevents  the 
attaching  ;  nor  in  such  a  case  is  ther 
of  underwriters  at  Lloyd's  compelling 
to  disclose  it.  Knight  v.  Coteswortli, 
48. 


-  Usage    at 

;,  but  is  not 
ticularship, 
ial  fact  the 

policy  fi'om 
e  any  usage 
■  the  assured 

1  Cab.  &  E.. 
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Materiality   of  Misstatement.] — Where 

an  .agent  of  a  shipowner  efEecting  a  policy  on  a 
ship  misrepresented  the  nature  of  the  cargo  she 
was  to  carry,  but  this  was  not  inserted  in  the 
policy,  and  it  did  not  appear  that  the  under- 
writer was  induced  by  the  misrepresentation 
to  accept  the  risk  : — Held,  that  the  jury  was 
warranted  in  finding  that  the  misrepresentation 
was  not  material,  and  that  it  did  not  vitiate  the 
policy.  Fli/in  v.  Ileadlam  or  Tubbi,  9  B.  &  C 
«98  :  M.  A:  M.  307  ;  31  K.  R.  739. 

Contraband.] — A  policy  contained  a  warranty 
against  contraband.  Part  of  the  goods  consisted 
•of  artillery  harness,  and  were  shipped  during  the 
war  between  the  United  States  of  America  and 
the  Confederate  States,  with  the  intention  of 
sending  them  on  from  a  neutral  port  to  the 
Confederate  States  : — Held,  that  such  goods  were 
contraband  of  war,  and  the  whole  insurance  void. 
Seymour  v.  Loiidnii  and  Procincial  Marine  Imur- 
ance  Co.,  41  L.  J.,  C.  P.  193  ;  27  L.  T.  417;  1 
Asp.  .M.  C.  423. 

An  insurance  was  eflEected  on  goods  at  a  pre- 
mium of  ten  guineas  per  cent.,  to  return  o  per 
cent,  for  convoy  anil  arrival.  The  assured  con- 
cealed from  the  underwriter  that  the  vessel  was 
to  be  a  running  ship,  although  he  was  aware  of 
it : — Held,  that  this  was  a  concealment  of  a  fact 
material  to  the  risk,  and  avoided  the  policy. 
Be  id  y.  Harvey,  4  Dow,  97  ;  16  R.  K.  38. 

Cargo  to  be  Shipped — Anonymous  Letter.] — 
L.    was   accustomed   to  in-iiie   at    Llnyd's  upon 
floating  policies  quantities  of  cochineal  shipped 
for  him  from  the  Canaries;  he  declared  the  name 
•of  the  shii)  upon  receipt  of  each  bill  of  lading. 
He  received  information  that  a  large  quantity 
would  be  shipped  in  the  •'  Candida,"  and  by  the 
same  mail  an  anonymous  letter  reached  Lloyd's. 
containing  a  statement  that  the  owners  intended 
to  lose  that  ship  on  her  next  voyage  in  order  to 
make  the  underwriters  pay.      A  notice  of   this 
letter  was  openly  affixcfl  to  a  board  at  Lloyd's  ; 
and  L.  was  aware  of  the  contents  of  the  letter, 
but  considered  them  unworthy  of    credit.     At 
this  time  L.  reasonably  expected  that  the  bills 
of  lading  by  the  ••  Candida  '  would  be  the  next  to 
be  declarecl  by  him.  and  in  that  case  they  would 
be  covered   by  policies   previously   made.      He 
entered  into  the  policy  sued  upon'without  com- 
municating to  the  underwriter  his   intelligence 
of  a  cargo  to  be  shipped  by  the  "  Candidii,"  or  the 
contents  of  the  anonymous  lettei-.      P.y  accident 
the  bills  of  lach'ng  <if  tlie  '•  Candi<la"  caine  to  L. 
after  those  of  later  shiimients,  and  this  policy 
was  declared  ujion  the  ''Candida": — Held,  in  aii 
action  to  recover  for  a  total  loss  of  part  of  the 
cochineal  which  had   been   jettisoned   from   the 
"  Candida,"  that  he  had  Ifcen  guilty  of  a  conceal- 
ment which    iiivaliilated    the  policy.      J.ritih    v. 
Addiiix.  2.")  L.  T.  ')W,  :   1  Asp.  M.  C.  1 17. 

Deck  Cargo.] — In  an  action  upon  a  policy  the 
•tlefeiid.'iiit  plfaded  that  the  fact  that  the  ship 
insuri'd  w:is  to  carry  a  deck  cargo  was  not  dis- 
closed, and  it  was  <-ontcnde<l  that  such  conceal- 
ment avoided  the  policy  : — Held,  that  it  did  not 
avoid  the  policy  entirely,  but  oidy  as  regarded 
the  cargo  cairicd  on  rleck.  (Jlarlixon  v.  Yoinui, 
22L.  T.  41. 

Over-valuation  of  Goods,  j — Upon  effecting  a 
policy  of  marine  insurance  the  assured  is  bound 
to  disclose  everything  which  would  affect  the 
judgment  of  a  rational  underwriter  governing 
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himself  by  the  principles  and  calculations  on 
which  underwriters  in  practice  act.  When, 
therefore,  in  an  action  on  a  policy  of  marine 
insurance,  it  appeared  that  goods  had  been 
insured  at  a  value  very  greatly  ovei'  their  real 
value,  without  disclosing  the  over-valuation  to 
the  underwriter  ;  and  it  was  proved  that  under- 
writers do,  in  practice,  act  on  the  principle  that 
it  is  material  to  take  into  consideration  whether 
the  over- valuation  is  so  great  as  to  make  the  risk 
speculative  : — Held,  that  this  practice  is  rational ; 
and  that  it  was  proper  to  leave  to  the  jury, 
whether  the  valuation  was  so  excessive,  and 
whether  it  was  material  to  the  underwriter  to 
know  of  such  over- valuation.  lonldex  v.  Pender, 
43  L.  J.,  Q.  B.  227  ;  L.  R.  9  Q.  B.  .531  ;  30  L.  T. 
.547  ;  22  W.  R.  884  ;  2  Asp.  M.  C.  266. 

Goods    Shipped    after    Clearance.] — It   is  no 

objection  to  the  assured  on  goods  recovering  for 
a  lossby  a  peril  within  the  jiolicy.  that  after  the 
captain  had  obtained  his  manifest  and  custom- 
house clearances,  as  required  by  13  &  14  Car.  2. 
c.  11.  s.  3,  goods  of  the  assured  were  put  on  board 
by  the  packer,  who  had  previously  made  all  the 
necessary  entries  at  the  custom-house.  Carrutliers 
V.  Gray,  1.5  East,  35  ;  3  Camp.  142. 

Cotton  on  Deck— Damaged  Cotton — Conceal- 
ment.] — The  plaintiffs,  who  had  insuretl  a  cargo 
of  damaged  cotton,  re-insmed  the  same  with  the 
defendant,  but  did  not  inform  him  that  it  was 
damaged  cotton.  The  slip  contained  the  terms, 
"  cotton  on  deck.  f.  p.  a.  i:c..  including  jettison 
and  washing  overboard."  When  the  policy  of 
re-insurance  was  tendered  to  the  defendant  for 
signature  it  differed  from  the  slip,  for,  instead  of 
the  words  "f.  p.  a.  and  c,"  <!cc.,  it  was  "f.  p.  a. 
etc.,  as  in  original  policy,"  and  in  that  policy  the 
risk  was  described  as  "  f.  ji.  a.,  but  including  risk 
of  jettison  and  washing  overboard";  but  he 
signed  it  without  inquiry  or  objection.  The 
quantity  of  cotton  insured  "  on  deck  "  amounted 
to  7,500/.: — Held,  that  the  instructions  being  to 
insure  such  a  quantity  "on  deck"  clearly 
shewed  that  it  was  damaged  cotton,  and  that, 
undei'  the  circumstances,  there  was  no  conceal- 
ment ;  also,  that,  altliough  an  attem})t  had  been 
made  to  estal>lisli  that  the  course  of  business  was 
to  .sa3'  that  cotton  was  damaged,  no  such  course 
of  business  was  established.  Jiritish  and  Foreign 
Muriw  Inxuraiicr  Co.  v.  Stiinic  11  L.  ']'.  208  ;  8 
Asp.  "SI.  C.  303. 


6.   Tl.MK   OV   S.MLI.NC. 

Duty  to  Disclose.] — The  time  of  a  ship's  sail- 
ing is  niii,  in  general,  a  ciicumstance  necessary 
to  be  coniminiicated  to  the  underwriters,  except 
in  the  case  of  a  missing  shi]).  Folctj  v.  Moline, 
1  Marsh.  117  ;  5  Taunt.  43(1  :   1.5  R.  R.  541, 

It  is  not  necessaiy  to  disclose  to  the  under- 
writers on  a  ])olicy  at  and  from  London,  whether 
the  shiji  has  sailed  or  not.  Fort  v.  Lt'r,'A  Taunt. 
3.S1  :  12  R.  R.  670. 

Where  a  vessel  has  becti  a  long  time  at  sea,  it 
is  a  fraudulent  concealment  if  that  circumstance 
is  7iot  comnnaiicated  to  the  underwriter.  Weh- 
Kfrr  V.  Fo.tfrr,  I   Ksp.  407. 

So,  if  it  is  not  communicated  to  the  broker 
employed,  whereby  he  could  not  answer  the 
inquiries  of  the  underwriters  on  that  point.     lb. 

Knowledge  as  to  other  Ships.] — The  assured 
is  not  biiiuid  tu  connminicate  any  knowledge  he 
may  have  of  the  time  of  sailing  of  anothership 
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from  the  same  place,  either  before  or  at  the  same 
time  as  his  own,  miless  he  knows  of  something 
l)ai-ticular  having  happened  to  such  other  vessel, 
which  might  affect  the  insurance  of  his  own. 
Mfoii  V.  Larltiit.s,  8  Bing.  1!)8  ;  1  M.  &  Scott,  828  : 
5  Car.  &  P.  8t;,  38."). 

Where  a  ship  had  sailed  from  Elsineur  on  her 
voyage  home  six  hours  before  the  owner,  who 
followed  in  another  vessel  on  the  same  day,  and 
having  met  with  rough  weather  in  his  passage, 
arrived  first,  and  then  cairsed  an  insurance  to  be 
effected  on  his  own  ship  : — Held,  that  the  cir- 
cumstances were  material  to  be  communicated 
to  the  underwriter,  and  that  it  was  not  sufficient 
to  state  merely  that  the  shij)  insured  "  was  all 
■well  at  Elsineur  on  the  26th  July,"'  the  day  of 
her  sailing.  Kirhi/  v.  Smith,  1  B.ic  Aid.  672":  1!) 
E.  R.  412. 

In  effecting  a  policy  on  the  8th  of  January  at 
Whitehaven,  on  a  ship  at  and  from  Barbados  to 
Liverpool,  a  broker's  letter  was  produced,  stating 
that  the  ship  insured  was  not  coppered,  but  a 
slow  sailer  ;  was  expected  to  have  sailed  on  the 
28th  November ;  and  that  the  "  Barton,"  a 
coppered  vessel  and  very  fleet,  which  had  sailed 
on  the  2-lth  from  Barbados,  had  arrived  on  the 
5th  January  ;  but  no  notice  was  taken  of  the 
"  Agreeable.''  another  coppered  and  fleet  vessel, 
which  sailed  2yth  November,  having  also  arrived 
on  the  same  day  as  the  "  Barton."  After  verdict 
for  the  plaintiff,  the  court  refused  to  grant  a  new 
trial  on  the  ground  of  concealment.  Littlvdule 
V.  Bia-on,  1  Bos.  &  F.  (n.r.)  151  ;  8  R.  R.  774. 

Two  prizes  being  carried  into  Liverpool,  the 
captor  gave  orders  to  effect  an  insurance  on  them 
in  London.  One  of  the  prizes  arriving  on  Sun- 
day, the  owner  sent  a  despatch  to  his  agent  in 
London,  stating  that  fact  and  expressing  fears  as 
to  the  other  ship.  The  express  reached  the 
broker  on  Tuesday,  and  on  that  day  an  entry  was 
made  at  Lloyds'  of  the  arrival  of  the  vessel  at 
Liverpool.  On  Wednesday  the  captor's  agent 
effected  an  insurance  on  the  other  vessel  at  a 
premium  of  fifty  guineas  per  cent.,  without  com- 
municating to  the  underwriters  the  fact  of  the 
express  : — Held,  that  this  was  not  a  concealment 
which  vitiated  the  policy.  Court  v.  Martineau, 
3  Dougl.  161. 

A  policy  on  a  ship  called  the  "  King  George," 
at  and  from  Malaga  to  London,  warranted  to  sail 
on  the  10th  of  October,  was  effected  on  the  8rd  of 
November  following.  The  insurer  communicated 
to  the  underwriters  that  the  "  King  George"  and 
another  vessel  called  the  "  Fruiter,"  both  sailed 
for  Malaga  on  the  10th  of  October,  and  the 
underwriters  knew  that  the  "  Fruiter "  had 
arrived  at  London  some  days  before  ;  but  the 
insurer  knew  also  that  the  captain  of  the 
"Fruiter"  had  seen  the  "King  George"  oft' 
Oporto  on  the  21st  October,  when  they  had 
parted  company  by  reason  of  a  gale  coming  on  ; 
and  this  fact  he  did  not  communicate  to  the 
underwriters.  The  "  King  George  "  was  lost  in 
a  storm  at  the  entra7ice  of  the  Channel  on  the 
2r)th  October.  In  an  action  on  the  policy,  the 
jury  having  found  for  the  plaintiff,  and  that  the 
fact  not  communicated  was  not  a  material  one, 
the  court  granted  a  new  trial.  Weistbnry  v. 
Aberdrin.  2  M.  &  W.  267  ;  M.  &  H.  49  ;  6  L.  J., 
Ex.  88  ;  1  Jur.  201. 

If  it  appears  that  a  plaintiff  did  not  intend  to 
insure  until  he  believed  her  to  be  missing,  and 
then  not  until  another  ship  which  had  sailed  at 
the  same  time  had  arrived  in  safety,  the  conceal- 
ment of  this  fact  is  fatal.     M'Amireicg  v.  Bell,  1 
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Esp.  878.     And  see  Friere  v.   Woodhnnxe,  Holt. 
572  ;  17  R.  R.  679. 

Communications  as  to.] — A  policy  was  effected 
on  goods  from  llerderygge  to  Lontlon,  by  the  con- 
signees on  the  18th  December,  without  communi- 
cating a  letter  received  by  them  the  day  before, 
but  dated  the  80th  November,  informing  them 
that  the  captain  would  sail  the  next  day,  and 
directing  them,  if  he  should  not  be  arrived,  to 
effect  the  insurance  as  low  as  possible  : — Held,, 
a  material  concealment,  though  the  ship  did  not 
in  fact  set  sail  until  the  24ih  December.  Willes 
y.  Glon-);  1  Bos.  &  P.  (x.R.)  14  ;  8  R.  R.  789. 

The  concealment  of  letters,  stating  that  the 
vessel  is  about  to  sail  next  month,  is  a  material 
concealment,  and  avoids  the  policy.  Shirlnij  v. 
Williinmn,  8  Dougl.  41  ;  1  Dougl.  306,  n. 

When  the  plaintiffs  effected  a  policy  on  wines,, 
from  Oporto  to  London,  on  the  12th  November, 
at  which  time  they  were  in  possession  of  two- 
letters  from  their  correspondents  at  Oporto  ;  the 
first  of  which,  dated  11th  October,  stated  thus, 
•'  we  are  loading  the  wines  on  the  "  Stag,"  Cap- 
tain Wheatley,  who  intends  to  sail  afterto-mor- 
row  "  :  the  other,  dated  the  13th  October,  enclosed 
the  bills  of  lading  which  were  filled  up  '•  with 
convoy  "  ;  whicli  letter  the  plaintiffs  did  not  com- 
municate to  the  underwriters  : — Held,  that  it  was 
a  material  concealment.  Bridqes  v.  Hunter,  1 
M.  &  S.  15  ;  14  R.  R.  380. 

In  effecting  an  insurance  the  shipowner's  cor- 
respondent shewed  the  underwriter  a  letter 
written  by  the  shipowner's  agent  abroad,  stating 
that  the  ship  would  sail  from  Nassau  for  the 
Clyde  on  May  1st.  The  ship  in  fact  sailed  on 
April  28rd.  On  May  11th  she  was  captured  : — 
Held,  that  the  statement  in  the  letter  was 
material  to  the  risk  and  positive,  and  that,  not 
being  true,  it  vitiated  the  policv.  Bcnnistoun  v. 
I  LilUe,  3  Bligh,  202. 

Keady  to  Sail— Ship  had  Sailed.  ] — The  broker's 
instructions  stated  the  ship  to  be  ready  to  sail 
on  December  24th.  The  broker  represented  the 
ship  to  be  in  port,  when  in  fact  she  sailed  on 
December  23rd  : — Held,  to  be  a  material  misre- 
presentation. FilUs  v.  Bn/ttcr,  1  Park,  Ins. 
(8th  ed.)  414. 

Wrong  Statement  as  to  Sailing.] — A  letter 
received  stated  that  the  ship  sailed  from  Jamaica 
on  the  24th  November.  The  agent  afterwards 
insured  the  ship,  stating  that  she  sailed  in 
December : — Held,  fraudulent ;  verdict  for  under- 
writer. Ruhi'i-tis  V.  Fui/nereau,  1  Park,  Ins.  (8th 
ed.)  405. 

The  assiu-ed,  knowing  that  his  ship  had  sailed 
from  the  coast  of  Africa  on  a  certain  day,  stated 
that  she  was  on  the  coast  on  that  day,  and  nothing 
as  to  her  sailing  : — Held,  that  this  was  a  material 
concealment  and  avoided  the  policv.  liatcliffe 
V.  Shoolhred,  1  Park,  Ins.  (8th  ed.)  413. 

7.  Ship's  Name,  when  in  Danger. 

Not  stating.] — If  a  ship  is  advertised  to  be  in 
danger,  and  the  insurer  effects  a  policy  on  ship 
or  ships,  knowing  that  the  ship  in  tlanger  is 
one  of  them,  without  stating  the  ships'  names, 
this  is  a  concealment  which  avoids  the  policy, 
although  the  rumour  was  false.  Liincli  v. 
ILnnHton,  3  Taunt.  37  ;  12  R.  R.  591. 

An  insurance  was  effected  on  goods  on  board 
ship  or  ships  from  the  Canary  Islands  to  London, 
and  at  the  time  theassured's  agent,  who  effected 
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the  policy,  knew  that  one  of  the  ship  or  ships 
was  named  the  "  President"  ;  and  at  the  same  time 
there  was  a  paper  of  communication  stuck  up  at 
Lloj-d's.  that  "the  'Howard,'  Marsh,  arrived  oflE 
Dover  from  Teneriflfe  :  sailed  24th  ult. ;  on  the 
27th  off  the  Salvages,  fell  in  with  the  '  President,' 
Owens,  from  Lanzarette,  deep  and  leaky  "  ;  but 
the  agent  did  not  communicate  his  knowledge  of 
the  ship's  name  to  the  underwriters  : — Held, 
that  the  policy  was  thereby  avoided,  though  the 
intelligence  afterwards  turned  out  to  be  false. 
Lynch  v.  Dmniford,  14  East,  494  ;  13  K.  R.  21I.J. 

Underwriter's  Means  of  Identifying.] — 

During  the  American  war  of  1S68-4,  the 
"  Georgia"  screw  steamer  obtained  notoriety  as  a 
cruiser  in  the  service  of  the  Confederate  States  ; 
in  May,  18(!4,  she  put  into  Liverpool,  where  she 
was  dismantled,  and  this  was  also  a  subject  of 
public  notoriety,  and,  as  such,  known  to  the 
defendant,  an  underwriter  at  Lloyd's  ;  at  Liver- 
pool she  was  bought  by  the  plaintiif  at  public 
auction,  and  converted  by  him  into  a  merchant 
vessel.  In  August,  1864,  the  plaintiff,  through 
his  broker  in  London,  effected  with  the  defendant 
an  insurance  of  the  vessel  for  six  months.  The 
particulars  furnislied  by  the  plaintiff  were, 
'•  Georgia,"  s.s.,  chartered  on  a  voyage  from 
Liverpool  to  Lisbon  and  the  Portuguese  settle- 
ments on  the  west  coast  of  Africa  and  back.  The 
vessel  sailed  from  Liverpool,  and  was  imme- 
diately captured  by  a  frigate  of  the  United 
States.  In  an  action  on  the  policy  to  recover  for 
the  loss,  the  defendant  set  up  as  a  defence  the 
concealment  of  the  fact  that  the  "  Georgia " 
proposed  f<ir  insurance  was  the  late  Confederate 
war  steamer,  and  therefore  liable  to  capture  by 
the  United  States.  The  jury  found  that  the 
tlefendant  was  not  aware  that  the  "  Georgia  " 
which  he  was  insuring  was  the  Confederate 
steamer,  Vjut  that  he  lia<l,  at  the  time  of  under- 
writing, abundant  means  of  identifying  the  shij) 
from  his  previous  knowledge  coupled  with  the 
particulars  given  by  the  plaintiff': — Held,  that 
the  defenrlant  was  entitled  to  the  verdict. 
Jiatf'x  V.  Ill' Witt.  8(i  L.  .J.,  Q.  B.  282  ;  L.  K.  2 
Q.  B.  Wi:>  ;  l.J  \S.  U.  1172. 

8.  Port  oe  Place  op  Sailing  or  Loading. 

The  concealment  of  the  true  ])()rt  of  loading 
will  vitiate  a  policy.  JfiKh/Kdii  v.  It'irluirihoti. 
1  \V.  P.l.  4(;:i 

If  a  ship  is  insured  at  and  fn^m  a  certain  place, 
where  in  tact  she  is  not  at  the  time,  but  arrives 
there  after  some  inteival  (but  the  fact  is  not 
cnmmunicated  to  the  underwriters,  who  <lo  not 
call  for  infoT-niation  on  tlie  subject),  it  is  a  ques- 
tion for  the  jury,  whetlier  the  delay  which 
intervened  materiallv  varied  tlie  risk.  Hull  v. 
Conpi-r.  14  East,  47!r;   13  11.  K.  2H7. 

'J'lie  owners,  in  is^Jl,  etfecteil  with  an  undrr- 
writer  a  policy  on  tjone  and  bone  ash  on  Ixiard  a 
vessel,  at  and  from  Buenos  Ayies  and  poit  or 
ports  of  loading  in  the  provinceof  P>iienos  Ayres, 
to  port  or  ports  of  call  and  discharge  in  the 
United  Kingdom.  The  assured  knew,  at  that 
time,  that  the  vessel  was  going  from  Buenos 
.\yres  to  L.,  a  port  in  the  jirovince,  to  complete 
lier  cargo  ;  but  this  fact  was  not  communicated 
to  the  underwriter,  and  he  did  not  know  that  L. 
was  a  port  in  tlie  province.  L.  was  a  place  where 
a  trade  in  hides,  bone  anil  Ixme  ashes  wa.s  carried 
on  between  that  place  and  Buenos  Ayres  ;  but 
vessels  could  not  clear  from  L.  to  Europe,  but 
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had  to  return  to  Buenos  Ayres  to  obtain  a  clear- 
ance. There  was  no  artificial  port,  but  only  a 
roadstead  protected  by  natural  headlands  forming 
a  kind  of  bay.  L.  was  unknown  in  1S(J1  to 
underwriters  as  a  place  of  loading :  and  if  under- 
writers, on  a  policy  as  above,  had  been  informed 
that  the  vessel  was  going  to  load  there  they 
would  have  required  a  higher  premium  than  the 
sum  charged.  The  vessel  went  from  Buenos 
Ayres  to  L.,  but  being  unable  to  get  cargo,  she 
left  that  place  to  return  to  Buenos  Ayres,  and 
was  lost  on  her  way  thither  : — Held,  that  the 
non-communication  of  the  fact  that  the  vessel 
was  going  to  L.  to  complete  her  cargo  was  a 
concealment  of  a  material  fact,  which  vitiated 
the  policy  : — Held,  also,  that  L.  was  a  port  of 
loading  within  the  policy.  Harrower  v.  Ifuf- 
chlmon,  10  B.  &  S.  469  ;  39  L.  J..  Q.  B.  229  ; 
L.  R.  .5  Q.  B.  584;  22  L.  T.  684— Ex.  Ch. 
Reversing  17  W.  R.  731. 

By  a  charterparty  it  was  agreed  that  a  ship 
then  being  at  M.  V.,  should  proceed  to  F.,  and 
thence  to  S.  C,  where  she  was  to  load  a  complete 
cargo,  and  then  proceed  to  E. ;  2.50/.  per  month 
for  freight,  to  be  paid  thus  :  2.50/.,  one  month's 
freight,  at  F.,  and  balance  on  delivery  of  the 
cargo  at  port  of  discharge.  The  vessel  sailed, 
and  250/.  was  paid.  She  arrived  at  S.  C,  but, 
instead  of  proceeding  to  E.,  retuined  to  M.  V. 
A  policy  was  effected,  by  which  450/..  freight 
advanced,  was  insured  on  the  voyage  from  M.  V. 
to  H.  A  second  charterparty  was  entered  into 
whilst  the  vessel  was  still  at  M.  V.,  by  which  she 
was  to  proceed  to  H.  with  the  cargo  then  on 
board,  a  part  of  which  she  brought  from  S.  C. ; 
freight  250/.  per  month,  allowing  a  "deduction 
of  250/.,  which  the  captain  has  already  received 
on  account  of  the  charter."  The  first  chaiter- 
party  was  not  expressly  cancelled  or  annulled. 
The  ship  sailed  and  was  lost.  At  the  time  of 
effecting  the  policy,  nothing  was  said  as  to  the 
vessel  having  been  to  S.  C.  : — Held,  that  it  was 
competent  for  the  i)arties  to  enter  into  the  second 
charterparty,  and  that  there  was  no  misrepre- 
sentation or  concealment.  Ellix  v.  Lafoiic,  8 
Ex.  546  ;  22  L.  J.,  Ex.  124  ;  17  Jur.  213  :  1  W.  R. 
200— Ex.  Ch, 

9.    COMMKNCKMENT   OF    HOSTILITIES. 

Common  Knowledge.] — If  an  insurance  is  made 
before  tlie  commencement  of  hostilities,  but  when 
everybody  expects  a  war  immediately,  the  insured 
is  not  bound  to  give  the  underwi-iters  notice, 
though  the  shij)  does  not  sail  till  after  the  war 
takes  i)lace,  and  the  undei'writer  is  liable  in  case 
of  a  capture.  Plunrhc  or  Plinwhh'  v.  Flctrlicr, 
1  Dougl.  251  ;  1  Park,  Ins.  (8th  ed.)  360. 

Nationality  of  Assured.] — On  a  policy  effected 
after  a  dcclarat  ion  of  w;ir  by  Aniei'ica,  but  Ijefore 
it  was  known  in  this  country,  where  it  was  not 
stated  in  the  policy,  nor  communicated  to  the 
underwriter,  that  the  assured  was  an  American 
subject,  a7id  the  loss  happened  in  conseciiieiu'c  of 
a  seizure  by  that  government,  for  a  forfeiture  for 
a  breacii  of  theii'  noii-iin|)ortation  act  : — Held, 
that  the  underwriteis  wen'  not  liable,  and  that 
no  action  could  be  maintained,  even  after  the 
termination  of  the  war.  Cdniphcll  v.  Jnnr.s,  4 
B.  &  Aid.  423  ;  23  R.  R.  238. 

Special  Information.  J  —  The  assured,  on  a 
policy  at  and  from  Riga,  were  in  the  jjossession 
of  a  letter  from  their  correspondent  there,  stating 
that  an  order  for  sending  the  ])apers  of  all 
ships  arriving  at  that   port    to   Petersburgh   had 
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inoduced  a  great  sensation,  intimating  that  the 
papers  of  the  ship  insured  had  been  sent  to 
IV'tersburgh  accordinglj',  and  expressing  con- 
siderable apprehensions  for  her  safety.  This 
letter  was  not  communicated  to  the  under- 
writers ;  but  the  broker  informed  them  of  the 
fact  of  the  ship's  papers  having  been  sent  to 
I'etersburgh  : — Held,  that  the  policy  was  not 
vitiated  on  the  ground  of  concealment,  by  the 
non-communication  of  tlie  letter.  Hell  v.  Hell, 
2  Camp.  47!);  11  R.  R.  7(Jt). 

10.  Terms  of  Insurance. 

A  London  merchant,  insuring  at  Leith,  repre- 
sented (contrary  to  the  fact)  that  he  had  done 
some  insurances  at  Lloyd's  upon  the  same  voyage, 
at  the  same  premium  given  to  the  Leith  under- 
writers, who  (not  being  well  acquainted  with  the 
nature  of  the  risk  themselves)  subscribed  the 
policy  from  their  confidence  in  the  skill  and 
jmlgment  of  the  Loudon  underwriters  : — Held, 
that  this  was  a  fraud  which  vitiated  the  policy, 
though  the  misrepresentation  was  not  such  as 
atfected  the  nature  of  the  risk.  Sihhuld  v.  Hill, 
2  Dow,  263  ;  14  R.  R.  160. 

11.  Proof. 

List  at  Lloyd's.] — The  shipping  list  at  Lloyd's, 
stating  the  time  of  a  vessel's  sailing,  is  prima 
facie  evidence  against  an  underwriter  as  to  what 
it  contains,  as  the  underwriter  must  be  presumed 
to  have  a  knowledge  of  its  contents,  from  having 
access  to  it  in  the  course  of  his  business  ;  but 
where  the  insurer,  in  a  letter  written  for  the 
purpose  of  effecting  the  insurance,  made  a  false 
statement  and  concealment  as  to  the  time  of 
the  vessel's  sailing,  and  the  underwriter,  relying 
upon  that  representation,  did  not  in  fact  look  at 
the  list,  but  acted  upon  the  representation  in 
making  the  insurance  : — Held,  that  the  under- 
writer was  not  bound  by  the  contents  of  the  list, 
so  as  to  render  the  misrepresentation  and  con- 
cealment by  which  he  was  misled  immaterial ; 
and  that  it  was  the  duty  of  the  judge  to  have 
pointed  out  to  the  jury  that  misrepresentation 
and  concealment.  Macldntu.sli  v.  Marshall,  11 
M.  &  W.  116  ;   12  L.  J.,  Ex.  337. 

Evidence  as  to  Materiality— Opinion.] — Evi- 
dence of  underwriters'  opinion  as  to  the  materiality 
of  information  received  by  the  assured  antl  not 
communicated  to  his  underwriters  not  admitted. 
Bun-ell  V.  Bcderleii,  Holt,  283  ;  8  R.  R.  739  ;  17 
R.  R.  639.  S.  P.,  Carter  v.  Boehiii,  3  Burr.  1909  ; 
1  W.  Bl.  .593.  But  see,  aliter,  Chaurand  v.  Aur/er- 
xfei/i.  Peake  (N.P.)  43  ;  MicJmrd.s-  v.  Murdoch.  10 
B.  .t  C.  527  ;  8  L.  J.  (o.S.)  K.  B.  210  ;  Elton  v. 
L'irhiii.s.  5  Car.  &  P.  592  ;  Chapman  v.  Walton, 
10  Bing!  57  :  3  M.  ct  Scott,  389  ;  2  L.  J.,  C.  P.  210  ; 
Llttlednle  v.  Bixon,  1  Bos.  &  P.  (n.k.)  151  ;  8  R.  R. 
774  ;  Haywood  v.  Rodgers,  4  East,  590  ;  7  R.  R.  638. 

A  merchant  abroad  shipped  goods  for  England 
on  board  the  shij)  "C."  and  by  another  ship  that 
sailed  after  her  wrote  to  an  agent  in  England 
desiring  him  if  he  received  the  letter  before  the 
"C."  arrived  to  wait  thirty  days  in  order  to  give 
her  every  chance  to  arrive,  and  then  to  insure  the 
goods.  The  agent  did  as  instructed  ;  the  broker  he 
employed  to  insure  did  not  tell  the  underwriters 
of  the  order  to  wait  thirty  days  befoi'e  insur- 
ing. The  "  C'  never  arrived.  The  assured  sued 
the  underwriters  on  the  policy,  but  failed  on 
account  of  the  suppression  of  fact  by  the  broker. 
In  an  action  b}'  the  assured  against  the  broker 
for  negligence  in  effecting  the  policy  : — Held, 


that  the  evidence  of  underwriters  and  brokers 
as  to  the  materiality  of  the  suppressed  facts  was 
not  admissible.  Cani.phdl  v.  li'ickards,  5  B.  &;  Ad. 
840  :  2  N.  .V:  M.  542  ;  2  L.  J.,  K.  B.  204. 

The  opinion  of  one  conversant  with  insurance 
business  as  to  the  materiality  of  facts  not  com- 
municated to  underwriter  with  regard  to  the 
amount  of  the  premium  is  admissible  in  evidence. 
Berthon  v.  Loughman,  2  Stark.  258. 

Question  for  Jury.] — The  materiality  of  the 
intelligence  or  rumours,  which  the  assured  is 
charged  with  having  suppressed,  is  a  question 
for  the  jury,  under  the  circumstances  of  the  case. 
Richards  v.  Murdoch,  supra. 

Onus.] — In  an  action  on  a  policy  on  a  ship, 
where  the  defendant  pleads,  that,  at  the  time  of . 
making  the  policy,  the  plaintiff  wrongfully  con- 
cealed material  facts  and  information,  the  defen- 
dant is  bound  to  prove  all  the  allegations  in  the 
plea.  Elhhi  v.  Jansen,  13  M.  &  W.  655  ;  14  L.  J., 
Ex.  201  ;  9  Jur.  353. 

On  proof  that  the  facts  were  material,  and 
known  to  the  assured,  slight  evidence  of  non- 
communication to  the  underwriter  will  shift  the 
burden  of  proof.     Ih. 

12.  Chancery  Jurisdiction. 

Fraud — Cancellation  of  Policy — Jurisdiction 
of  Court  of  Equity.] — If  a  policy  is  liable  to  be 
completely  avoided,  as  on  the  ground  of  fraud  or 
misrepresentation,  a  court  of  equity  has  jurisdic- 
tion to  direct  its  delivery  up  and  cancellation, 
but  it  has  no  jurisdiction  to  direct  the  cancella- 
tion of  a  policy  to  any  claim  on  which  there  is  a 
good  legal  defence,  or  to  declare  that  there  is 
no  liability  uijon  it.  If  there  is  danger  of  the 
evidence  for  the  ilefence  being  lost,  the  remedy 
is,  not  an  action  for  cancellation,  but  an  action 
to  perpetuate  testimony.  Broohing  v.  Maudslay, 
57  L.  J.,  Ch.  1001  ;  38  Ch.  D.  636 ;  58  L.  T.  852 ; 
36  W.  R.  664  ;  6  Asp.  M.  C.  296. 

Where  four  of  many  actions  against  the  various 
underwriters  on  policies  on  several  ships  (indi- 
vidually) had  Iseen  tried,  and  verdict  passed  for 
plaintiffs  at  law,  the  court  granted  an  injunction 
to  restrain  them  (the  plaintiffs  at  law)  from  pro- 
ceeding further  in  a  case  where  there  was  a  strong 
suspicion  of  fraud  in  the  assured,  on  the  money 
being  paid  into  court ;  on  the  ground  of  answer 
of  one  of  defendants  not  having  come  in.  Kensing- 
ton V.  White,  3  Price,  164. 

A  merchant  having  a  doubtful  account  of  his 
ship  insures  the  ship  without  acquainting  the 
insurers  what  danger  the  ship  was  in  :— Held,  to 
be  a  fraudulent  insurance,  and  the  court  relieved 
against  the  policy.  Be  Costa  v.  Scandret,  2 
P.  Wms.  170. 

Bill  by  underwriter  of  a  policy  of  marine 
insurance,  the  ship  insured  having  been  lost,  to 
restrain  an  action  brought  by  the  insured  for  the 
amount  of  the  policy,  and  to  have  the  policy 
itself  delivered  up  to  be  cancelled,  on  the  ground 
of  deviation  and  delay  in  the  voyage  antl  the 
unseaworthiness  of  the  ship.  A  verdict  was  given 
for  the  defendant  in  the  suit  (plaintiff  at  law), 
on  the  ground  of  deviation.  He  then  brought 
the  suit  to  a  hearing,  insisting  that  the  policy 
ought  to  be  delivered  up  : — Held,  that  the  whole 
case  turning  upon  a  mere  ijuestion  of  fact,  and 
there  being  no  fraud,  there  was  no  equity,  and 
the  bill  was  dismissed,  with  costs.  Thornton  v. 
Knight,  16  Sim.  509  ;  13  Jur.  180. 
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1.  General  Legality,  1201. 

2.  Simulated  Paper.'!,  1205. 

3.  Ch-aranre.  1206. 

4.  Dfch  Cargo.  12(»7. 

5.  IliixtiJe  Port.^.  1208. 

<i.  Ports  under  Uni/iarf/o.  1209. 

7.  Xeutral  Trading.  12(i!t. 

8.  Abandonment  of  Voyage,  \2\\. 

1.  General  Legality. 

Part  of  Voyage.] — If  there  is  any  illegality  in 
the  commencement  of  an  integral  voyage,  and 
an  insurance  is  effected  on  the  latter  part  of  the 
voyage,  which,  taken  by  itself,  would  be  legal, 
still  the  assured  cannot  recover  on  the  policy. 
Marryatt  v.  Wihon.  8  Term  Rep.  31  ;  1  Bos.  &  P. 
430  :  Bird  v.  Pigou,  2  .'^elw.  X.  P.  (1 1th  ed.)  966,  n. 

If  a  ma.ster  sails  under  a  charterparty,  stipu- 
lating for  a  voyage  of  which  a  part  is  illegal. 
Semble,  that  this  does  not  jtrevent  his  insuring 
on,  not  subject  him  to  forfeiture  for,  the  part 
antecedent  to  the  illegal  act  ;  for  as  he  cannot 
be  compelled  to  perform,  nor  enforce  the  pay- 
ment of  freight  on  the  illegal  part  of  the  adven- 
ture, it  may  be  presumed  tliat  he  will  abandon 
it.  Sewcll  V.  lioi/al  Exchange  Co.,  4  Taunt. 
856. 

If  a  ship  is  insured  "at  and  from  A.  to  B.," 
and  theie  is  an  illegality  in  the  traific  during 
her  stay  at  A.,  the  assured  cannot  recover  on  the 
policy  for  a  lo.ss  happening  between  A.  and  B. 
Bird  V.  Appletun,  8  Term  Kep.  562  ;  5  R.  R.  468. 

Yet  an  insurance  on  a  ship  for  a  particular 
voyage  is  legal,  though  she  may  liave  (lone  some 
act  in  a  former  voyage  for  which  she  was  liable 
to  .seizure  ;  and  the  goods  may  be  insured  though 
purchased  with  the  proceeds  of  a  former  illegal 
cargo.     Ih. 

Letters  of  Marque.] — After  an  assurance  on  a 
ship  on  a  trading  voyage,  the  assured  applied  to 
the  underwriters  for  leave  to  take  in  guns  and  a 
letter  of  manjue,  the  latter  of  which  was  j)Ositi  vely 
refused  ;  notwithstanding  wliich,  the  ship  sailed 
with  the  general  letter  of  inarrjue  ;  this  vacated 
the  policy,  although  the  assureil  did  not  in  fact 
make  u.se  of  the  letter  of  manjue  for  the  purpose 
of  cruising,  or  intend  .sf)  to  do,  but  merely  took  it 
on  Ixiard  for  the  purposeofcruisine on  the  voyage 
home.      JJenixon  v.  Modigliani.  »  Term  Rep.  580. 

The  assured  ujion  a  trading  voyage,  taking  out 
a  letter  of  marque  (l>ut  without  a  certificate, 
which  was  necessary  tf>  its  validity),  unknown  to 
the  underwriters,  solely  witli  a  view  to  encourage 
seamen  to  enter,  and  without  any  intention  of 
using  it  for  the  purpose  of  cruising,  though  the 
vessel  was  arincl  for  self-defence,  is  not  such  an 
alteration  nf  circunistanccs  as  will  avoid  the 
policy.  Moxs  V.  Jiyrom,  6  Term  Rep.  37'.»  :  3 
R.  R.  208. 

Voyage  prima  facie  Legal.] — Where  a  policy 
does  nut  npiiiai-  nw  tin-  tare  of  it  to  be  legal,  the 
court  will  lint  grant  a  new  trial  in  order  to  let 
the  defendant  ititu  proof  that  it  was  so.  Qwajre. 
whether  trading  with  an  enemy  and  insurance  of 
an  enem3'*s  goods  are  illegal.  6'/.*/  v.  .Ma.\on. 
1  Term  Rep.  8S  ;  1  R.  R.  154. 

In  an  a<-tion  ujion  a  jirilicy  it  will  be  presurin'(l 
that  the  ship  complied  with  tlic  law. as  tosailing 
with  convoy,  until  the  contrary  is  prove<l.  Thorn- 
ton v.  Lance,  4  Camp.  231. 


Sailing  Contrary  to  Embargo.] — Policy  on 
neutral  ship  engaged,  contrary  to  embargo,  in 
supplying  provisions  West  Indies,  held  invalid. 
Dalmady  v.  Motteux,  1  Term  Rep.  8y,  n.  ;  1  R.  R. 
155.  n. 

Navigation  Laws  —  Illegality.] — A  Swedish 
shij)  insured  at  and  from  a  Leading  port  in  the 
West  Indies  to  Gotteuburg,  took  in  part  of  her 
cargo  at  a  British  West  Indian  port  : — Held,  that 
the  assiu'ed  could  not  recover,  the  voyage  being 
illegal  under  the  navigation  laws.  Chalmers  v. 
Bell,  3  Bos.  &  P.  604. 

Policj'  on  a  ship  engaged  in  trade  to  the  west 
coast  of  America  without  South  Sea  licence  held 
void,  notwithstanding  45  Geo.  3,  c.  34,  repealing 
the  navigation  act  as  to  foreign-built  ships. 
Bunlop  V.  Gill.  1  B.  &  Aid.  334. 

Where  a  British  subject,  purchasing  by  the 
king's  licence  a  hostile-built  vessel,  which  was  not 
entitled  or  required  to  have  a  British  register, 
chartered  her  on  a  voj'age  out  to  the  Azores  and 
home,  and  sent  her  to  sea  with  a  crew  in  which 
there  was  not  the  proportion  of  British  mariners 
required  by  12  Car.  2,  c.  18,  s.  14,  this  did  not 
avoid  a  policy  on  the  outward  part  of  the  voyage. 
Nor  was  it  an  objection  to  the  same  policy,  that 
she  was  foreign  built  ;  for  the  49  Geo.  3,  c.  60,  s.  1, 
authorised  the  ships  of  any  country  in  amity,  by 
the  king's  licence,  to  bring  foreign  produce  to 
England,  though  not  English  built  or  registeied, 
contrary  to  the  12  Car.  2,  c.  18,  ss.  3  &  10,  and 
that  a  ship  purchased  by  a  British  subject  from 
an  enemy  with  licence,  was  the  ship  of  a  country 
in  amity.  iSewell  v.  Royal  Exchange  Assurance 
Co.,  4  Taunt.  856. 

It  was  illegal  to  export  manufactures,  the 
produce  of  Elui'ope,  from  the  Cape  of  Good  Hope 
to  any  port  to  the  eastwaid  in  his  majesty's  j)Os- 
sessions  under  15  Car.  2.  c.  7.  s.  6.  Gray  v.  Lloyd. 
4  Taunt.  136. 

The  3  .V:  4  Will.  4,  c.  54,  di.l  not  prohibit  the 
importation  for  home  consinni)tion  (except  in 
British  vessels)  of  any  goods  the  produce  of 
Europe,  excepting  those  specifically  enumerated 
ill  s.  2.  Thomson  v.  Irrinr/,  7  M.  i:  W.  367  :  10 
L.  .].,  Ex.  !)8  :  5  Jur.  103. 

The  navigation  laws  were  not  l)iiiding  on  the 
crown  so  as  to  ])revent  transportation  of  public 
stores  from  one  colony  to  another.  The  Sici/f,  1 
Dods.  320. 

Illegality  as  to  Part  of  Goods.] — Where  a  party 
insured  to  a  certnin  aiiidunt.  in  one  policy,  goods 
to  be  thereafter specilied.  and  in  the  specifications 
afterwards  made  by  him  were  included  some 
goods,  the  ex]iortation  of  which  was  jjroliibited 
un<ler  pain  of  forfeiting  the  goods  themselves  and 
tieble  their  value,  and  which  also  induceil  the 
forfeiture  of  the  sliip — the  ])olicy  was  avoided  in 
loto.  Parkin  v.  /Jirh,  11  East.  5(12;  2  Cam]). 
221  :  11  R.  R.  2.-.8. 

Crew  not  British.] — The  assured  can  recover 
upon  a  ship  |jijiicy  allliough  the  ship  had  not  on 
Itoard  the  nuniluT  of  Piritish  seamen  requiicil  by 
6  (ieo.  4,  c.  10'.).  and  altlioii'.'li  no  eertilicate  of 
inaljility  to  pi'oeure  tliem  wasol)tained.  Suart  v. 
Pou-ell.  1  1',.  v\:  Ad.  266  :  K  L.  .J.  (o.S.)  K.  B.  391. 

Voyage  Contrary  to  Statutes.] — An  assurance 
of  a  voyage  expressly  jiroliibited  by  the  laws  of 
this  c'juntrv  i>  void.  .Johnsfon  v.  Sutton.  1  Hougl. 
254. 

Non-certificated  Master  —  Slave  Trade.]  — 
Action  on  policy.     Defence  that  the  master  of 
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the  ship,  a  slave  ship,  was  not  certificated  in 
accordance  with  31  Geo,  3,  c.  5-t.  s.  7.  Nonsuit 
upon  proof  of  want  of  certificate.  Farmer  v. 
if////,  7  Term  Rep.  186. 

of 


Voyage  legal  hy  Licence  —  Expiration 
Licence  before  Voyage  ended.] — Insurance  on 
vuyage  made  legal  by  licence  : — Held,  valid, 
although  the  time  si)ecified  in  the  hcence  had 
expired.  Sehrnedrr  v.  Vdti.r,  l."J  East,  n2  ;  13 
R.  R.  758,  n. 

Licence  to  G.  F.  &  Co.  of  London,  merchants, 
on  behalf  of  themselves  and  others  to  export  on 
board  a  ship  named,  bearing  any  flag  except  the 
French,  to  a  hostile  port  and  to  import  from 
thence  specified  goods,  notwithstanding  all  the 
documents  may  represent  the  ship  to  be  destined 
to  a  neutral  or  hostile  port,  and  to  whomsoever 
such  property  may  appear  to  belong  authorises 
an  enemy,  subject  of  the  hostile  country  to 
which  the  ship  is  licensed  legally  to  export  from 
London,  and  insurance  on  such  a  voyage  by 
his  agent  here  is  lawful,  and  recovery  may  be 
had  on  the  policy  for  a  loss  occasioned  by  the 
act  of  the  trader's  own  state.  Fli/idf  v.  Scott, 
Fllndt  V.  CrolMtt,  5  Taunt.  674  :  1.5  R.  R.  61.",. 

Licence  to  export  to  Baltic  though  not 
legalising  exportation  of  goods  of  Russian 
enemies  afterwards  seized  by  the  Russian 
government,  enables  plaintiff  to  recover  on 
policy  in  respect  of  goods  exported  by  himself 
and  neutrals.  Hngedorn  v.  Bazett,  2  M.  &  S.  lOU. 
Licence  to  export,  a  certain  proportion  of  the 
goods  to  be  British  : — Held,  that  exportation  of  a 
majority  of  Spanish  goods  was  in  fraud  of  the 
licence.  Gordon  v.  Vavglian,  12  East,  302,  note. 
Licence  applied  to  ship  and  voyage  sufficient 
proof  of  legality  without  connecting  it  with 
plaintiff.     Bntler  v.  Alhiutt,  1  Stark.  223. 

Where  a  ship,  bound  to  Cagliari,  with  liberty 
to  touch,  unload,  and  load  at  Gibraltar,  sailed 
with  a  licence  to  Gibraltar  only,  arrived  there, 
and  departed  without  obtaining  an  extension  of 
the  licence  from  the  person  authorised  to  grant 
licences  at  Gibraltar  : — Held,  that  an  insurance 
on  goods  from  London  to  Cagliari  was  void. 
Durhij  V.  Newton,  2  Marsh.  2.52  ;  6  Taunt.  544. 

A  ship  was  permitted  by  a  licence  to  proceed 
from  D.  to  L.,  and  thence  to  B.,  there  to  load  to 
the  port  of  destination  from  which  she  departed. 
The  vessel  proceeded  on  her  voyage  from  D.  to 
L.,  and  from  L.  to  B. : — Held,  that  she  was  not 
protected  by  the  licence  on  a  further  voyage 
from  B.  to  L.  En-rth  v.  Tunno,  1  B.  &  Aid. 
142  ;  1  Stark.  508. 

Action  on  policy  on  gunpowder  at  and  from 
London  to  Pernambuco.  A  licence  to  exijort 
gunpowder  had  been  granted  to  A.  B.,  the  manu- 
facturer, upon  condition  that  the  exporter  should 
give  certain  security.  A.  B.  sold  the  gunpowder 
to  C.  D.,  and  contracted  to  deliver  it  on  board 
ship  : — Held,  that  the  licence  was  not  complied 
with  by  A.  I'>.  giving  the  security  mentioned,  and 
that  the  plaintiff  could  not  recover  on  the  policy. 
Camelo  v.  Britten,  4  B.  &  Aid.  184. 

Licence    to    Trade  —  Wrong    Description    of 

Grantee.] — A  wrong  descripti(jn  of  the  person 
to  whom  a  licence  to  trade  with  the  enemy  is 
granted  avoids  it  ;  and  a  policy  on  his  goods  is 
void.  Klimiendcr  v.  Bond,  14  East,  484  ;  13 
R.  R.  292. 


Archangel,  and  to  return  thence  with  grain  or 
other  lawful  goods,  and  the  licence  was  limited 
to  2'.lth  September,  and  afterwards  extended  fo- 
ist January,  1811.  The  ship  took  in  a  cargo  of 
pitch  at  Archangel,  and  started  for  home,  ixit 
was  driven  Imck  by  weather  to  Archangel,  where 
the  pitch  was  sold  and  the  shii)  laid  up  for  the 
winter.  In  August,  1811,  she  took  on  board  a 
cargo  of  wheat  and  sailed  for  home  : — Held,  that 
the"  licence  covered  the  voyage  with  the  wheat 
cargo  and  that  the  underwriters  were  liable  for 
a  loss  on  that  voyage.  Siffken  v.  Allnutt,  1 
M.  &  S.  39. 


Voyage  legal  in  Commencement  may  be  legal 
after  Licence  Expired.]— A  voyage  legal  in  its 
commencement  by  a  licence  for  four  months 
which  expire  during  the  voyage  may  be  legal 
throughout,  if  by  special  circumstances  the 
voyage  is  protracted ;  but  the  assured  must 
prove  the  special  circumstances.  Leec'ui  v. 
Corniac.  4  Taunt.  483,  n. 


Licence  obtained  by  Fraud.] — An  admiralty 
licence  obtained  for  a  ship  to  sail  without 
convoy,  describing  her  as  bound  on  a  voyage  to- 
Gibraltar,  when  in  fact  she  sailed  hence  with 
instructions  to  make  the  best  of  her  way  direct 
to  Palermo,  without  touching  at  Gibraltar,  unless 
ordered  into  the  bay  by  any  cruisers  which  she 
might  meet  in  passing  by  it,  is  fraudulent  and 
void,  and  will  not  legalise  an  insurance  by  the 
charterer  of  such  ship  sailing  without  convoy, 
upon  goods  put  on  board  and  insured  from  hence 
to  Palermo,  with  liberty  to  proceed  to  any  ports- 
to  seek  convoy.  Imilnun  v.  Aqncw,  15  East,  517  ;. 
13  R.  R.  516. 

Plaintiff  an  Alien  Enemy,] — Action  on  ship 
policy  ;  plea  that  plaintiff  is  an  alien  enemy  ; 
replication  that  plaintiff  is  resident  in  the  country 
by  the  king's  licence.  The  replication  is  not 
supported  by  proof  of  a  licence  during  peace  to 
trade  to  a  foreign  country  and  back  to  England, 
war  having  broken  out  before  the  end  of  the 
voyage,  and  the  plaintiff  went  about  in  this, 
country  without  molestation.  Boulton  v.  DohrcCf 
2  Camp.  162. 

Trading  with  Enemy.] — The  plaintiff,  a  British 
born  subject,  domiciled  in  America,  effected  a 
policy  on'ship  freight  and  goods  from  Virginia  to- 
any  Baltic  port.  The  ship  was  captured  on  her 
voyage  to  Elsinore,  in  Denmark,  then  in  amity 
with^America,  but  at  war  with  England  :  — 
Held,  that  the  plaintiff  could  recover.  Bell  v. 
Beid,  Bdl  V.  BuUer,  1  M.  &  S.  726  ;  14  R.  R. 
557. 

Trading  to  ports  in  Hayti,  a  French  colony 
partly  emancipated  from  France,  then  at  war 
with 'England,  the  ports  in  question  not  being 
under  the  dominion  of  France  :— Held,  legal,  and 
recovery  had  upon  a  policy  on  cargo.  Blaclihurn 
V.  I'hoiiijj.ion,  3  Camp.  61  ;  13  R.  R.  382. 

Trade  with  Enemy  —  Insurance  of  Enemy's 
SMp.T — Sendile.  all  trading  with  enemies  is  not 
unlawful  ;  nor  is  insurance  of  enemies'  ships 
during  war.  Ilimklc  v.  Royal  E-rclnuaje  Ax.s-nr- 
ance  Co.,  1  Ves.  Sen.  317. 

Recovery  on  Policy  by  one  who  became 
Enemy  after  the  Loss.]  —The  British  agent  effect- 
iiiir   a  jxilicy  un  l>elialf   of  alien  enemies,  who 


Duration  of  Licence.] — A  licence  was  granted       ...  x   c  ¥• 

to  the  plaintiff  to  take  a  cargo  from  London  to  |  became  enemies  after  the  loss  but  before  action 
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brought,  is  entitled  to  recover  against  the  under- 
writer, who  had  only  pleaded  the  general  issue. 
Flhidt  V.  Waters,  15  East,  260  ;  3  R.  R.  457. 

Convoy  Act.]  —  To  vacate  a  policy  for  an 
infraction  of  the  Convoy  Act,  43  Geo.  3,  c.  57,  it 
was  not  enough  to  shew  that  the  ship  sailed 
^\ithout  convoy  by  the  instrumentality  of  agent 
of  the  assured,  vitdess  it  appeared  that  the  agent 
had  authority  from  his  principal  for  this  purpose. 
C/irxtnirx  v.  Alnutt,  3  Camp.  497. 

And  it  was  necessary  to  prove  that  it  happened 
with  the  privitv  of  the  owner.  Metctdfy.  Parry, 
4  Camp.  125  ;  15  R.  R.  734. 

Every  pereon  who  shijjped  goods  on  board  a 
vessel  which  sailed  without  convoy,  did  it  at  his 
own  jjeril  of  her  having  a  sufficient  licence  for 
the  whole  of  the  voyage,  without  which  all  insur- 
ances on  his  goods  were  void,  by  43  Geo.  3,  c.  57. 
Wdhihmiisr  v.  Cincie,  4  Taunt,  178. 

In  order  to  shew  that  a  voyage  without  convoy 
from  a  foreign  port  was  illegal,  it  was  incumbent 
on  the  underwriter  to  prove  that  there  was  con- 
voy occasionally  appointed  from  that  port,  or 
some  one  resident  there  authorised  to  grant 
licences  to  sail  witltout  convov.  W((lie  \.  Atty, 
4  Taunt.  493  ;  13  R.  R.  GtJO. 

Omission  to  Sign  Manifest.] — Omission  to  sign 
manifest  in  accordance  with  26  Geo.  3,  c.  40,  s.  1, 
held  to  make  the  whole  vf)yage  illegal.  Freurd 
V.  Dinrmin,  Marsh.  Ins.  (4th  ed.)  136. 

Breach  of  Kevenue  Laws  of  Foreign  Country.] 

— A  voyage  is  not  illegal  because  it  infringes  the 
revenue  laws  of  the  foreign  countrv.  Per  Mans- 
field, C.J.  Lerer  v.  Flrtrhrr,  1  Park,  Ins.  (Sth 
ed.)  506. 

And  AY-eXlII.  Premiums,  1.  Retuux  of,  post, 
coLs.  1303,  seq. 

2.  Si.MULATED  Papers. 

Leave  to  Carry.] — A  ship  not  having  leave  to 
carry  simulated  pa})ers,  altliough  without  such 
she  would  ceitaiidy  have  Ijcen  seized  and  con- 
demned as  coming  from  an  enemy's  country,  the 
underwriters  were  not  liable  for  a  loss  which 
ensued  from  the  act  of  tlie  assured  him.sclf. 
Jlonipyer  v.  Lvxhlnqton,  15  East,  46  ;  3  Camp. 
85  ;   13  R.  R.  759. 

An  assureil  upf)n  a  policy  on  ship,  not  liaviiig 
leave  to  cari'y  simulated  jiapeis,  cannot  I'ecover 
for  a  loss  by  captuic; ;  if  it  ;ii)])cars  by  the  sen- 
tence of  the  foreign  [)rize  (;ourt  that  one  of  the 
causes  stated  for  tlie  condemnation  was  tlie 
cariTing  of  simulated  jiaiters.  <).iv}pII  v.  Vif//iry, 
15  ?:ast,  70  ;  13  R.  R.  375. 

American  goo<ls  in  an  American  >liip  liaving 
been  iiisurc<l  mi  a  voyage  from  America  to  the 
Baltic,  with  liberty  to  carry  simulated  papers, 
and  the  shi|>  having  been  cajituied  and  con- 
demned by  a  Danish  sentence,  which,  after 
suggesting  a  doubt  as  to  the  English  character 
of  the  owner,  stated  that  the  documents  I'endered 
it  impf)ssible  to  acknowle<lge  the  ship  ami  cargo 
as  neutral  :  and  the  cfiurt  of  ajipeal,  afterwards 
alleging  as  gi'oumls  of  coTitirmation,  first,  tiiat 
the  dociuuents  were  not  in  due  order  ;  that  tlie 
sea-letter  was  infoiinal,  an<l  no  credit  could  be 
given  to  it  as  a  public  document :  seconilly,  that 
the  sliip  had  false  documents  ;  thir-dly.  that  the 
<locuments  disagreed  with  I'egard  to  tlieir  con- 
tents :  fourthly,  that  a  person  on  board  who 
seemed  to  be  interested  in  the  shiii  and  cargo, 


had  been  set  on  shore  in  England  ;  fifthly,  that 
false  French  certificates  d'origine  were  found  on 
board  : — Held,  that,  taking  the  whole  together, 
the  ground  of  condemnation  was  the  having  on 
board  simulated  pajjcrs,  which,  with  other  cir- 
cumstances, led  to  the  conclusion  that  the  ship 
and  cargo  were  hostile  British  and  not  neutral 
American  proi)erty  ;  and  the  not  having  a  sea- 
jmssport  on  board,  verified  in  the  manner  stated 
in  the  sentence,  was  only  a  circumstance  to  shew 
that  the  ship  carried  simulated  pajjers  ;  even  if 
such  a  pass])ort  was  required  by  any  treaty 
Vjetween  the  United  States  and  Denmark,  which 
did  not  ajjpear  ;  and  consequently,  that  the  loss 
was  attributable  to  a  cause  which  the  under- 
writer had  sanctioned  by  the  leave  to  carry 
simulated  jjapers  ;  and  not  from  the  ship's  not 
being  properly  documented,  as  an  American  ship, 
for  which  the  assured,  as  owner  of  the  ship,  as 
well  as  of  the  goods  insured,  would  have  been 
answerable  ;  neither  was  the  condemnation  bad, 
on  the  ground  that  the  papers  had  not  been 
properly  simulated,  so  as  to  attribute  the  loss  to 
the  mere  negligence  of  the  assured  in  the  mode 
of  exercising  the  liberty  reserved  to  them,  sup- 
posing that  would  have  varied  the  case.  Hell  v. 
a IV infield,  15  East,  364. 

Policy  on  shijis  and  goods  at  and  from  London 
to  any  ports  in  the  Baltic,  with  liberty  to  carry 
simulated  papers  and  clearances,  and  until  safely 
warehoused  in  the  warehouses  of  the  consignees, 
at  the  port  of  discharge,  at  forty  guineas  per 
cent,  premium  : — Held,  that  the  underwriter 
was  liable  for  a  loss  arising  from  confiscation 
by  the  Prussian  government,  notwithstanding 
the  persons  in  whom  the  interest  was  averred 
were  Prussian  subjects,  Prussia  not  being  at  war 
with  this  country  ;  it  being  found  that,  at  the 
time  of  eifecting  the  policy,  all  direct  commerce 
between  this  country  and  the  jiorts  in  the  Baltic 
was  prohibited  by  the  powers  possessing  ports 
there  ;  but  that,  notwithstanding,  an  extensive 
course  of  commerce  was  carried  on  between  this 
country  and  those  jiarts  by  means  of  simulated 
papei's  and  clearances,  which  was  well  known  to 
all  descriptions  of  persons,  such  as  plaintiffs  and 
defendants.     SiniCKii  v.  Jiazctt,  2  M.  ^:  S.  !)4. 

Negligence  of  Insurance  Brokers.] — Insur- 
ance brokers  arc  not  lial)lc  to  an  action  for 
neglecting  to  insert  in  a  policy  a  liberty  to  carry 
simulated  i)apers.  if  the  written  instructions 
given  them  contain  no  direction  for  that  purpose, 
although  it  may  have  ])een  verbally  connuuni- 
cated  to  them  that  simulated  papers  were  to  be 
used  in  the  vovage.  Fomiii  v.  (hirrll.  3  Camp. 
357. 

Condemnation  of  Ship.] — False  papers  for  the 
|)Urpose  of  jirotectiiig  contral)and  goods  Ijy  a 
false  destination  are  cause  of  conilenni;il  ion  of 
the  ship.     T/ir  Edward,  4  C.  Uol».  CN. 


3.   Cl.EAU.XNCE. 

Goods  Shipped  after.] — It  is  no  objection  to 
the  assured  on  goods  recovering  for  a  loss  by  a 
peril  within  the  policy,  that,  after  the  captain 
iuid  ol>tained  his  manifest  and  custom-hou.sc 
clearances,  as  required  by  13  A:  14  Car.  2,  c.  11, 
s.  3.  goods  of  the  assured  were  put  on  board  by 
tlie  packer,  who  hail  previou>ly  mside  all  the 
neces.sary  entries  at  tlie  custom-house.  Car- 
ruthcrx  v.  Gray,  15  East,  35  ;  3  Camp.  142. 
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4.  Deck  Cargo. 


Privity  of  Owner  Insuring.] — A  master  of  a 
ship,  whose  cargo  consists  of  timber  and  wood 
goods,  clearing  out   and  sailing  from  a  British 
port  of  North  America  for  a  port  in  the  United 
Kingdom,  with  part  of   the  cargo  on  deck,  in  ] 
violation  of  the  16  &  17  Vict.  c.  107,  ss.  170,  171,  | 
172.  docs  not  vitiate  a  policy  by  the  owner  of  the  ' 
ship  and  cargo,  unless  at  the  time  of  the  insur- 
ance  he  was  privj'  to  the  act.    WiUon  v.  Rank'ni. 
3.5  L.  J.,  Q.  B.  87  ;  L.  R.  1  Q.  B.  162  ;  13  L.  T. 
.564  ;  U  W.  R.  198— Ex.  Ch. 

What  are.] — Where  on  such  a  voyage  the 
whole  of  the  cargo  on  freight  is  stowed  below 
deck,  but  the  captain  took  on  deck  a  quantity 
of  spars  and  other  articles  for  the  owner  with 
the  object  of  saving  expense,  in  obtaining  the 
materials  necessary  for  refitting  the  vessel  after 
the  voyage,  it  is  a  violation  of  the  statute.     Ih. 

Illegality  of  Whole  Voyage.] — A  ship  sailing 
upon  such  a  voyage  without  having  obtained  a 
certificate  of  having  cleared  out  with  no  cargo 
on  deck  is  not  a  statutory  unseaworthiness. 
Wil.wn  V.  Rduliin.  supra. 

By  16  &  17  Vict.  c.  107,  s.  170,  before  any 
clearing  oilicer  permits  any  ship,  wholly  or  in 
part  laden  with  timber,  to  clear  out  from  any 
British  port  in  North  America  after  the  1st 
September  and  before  the  1st  May,  he  shall  ascer- 
tain that  the  whole  of  the  cargo  is  below  deck, 
and  give  the  master  a  certificate  to  that  effect. 
By  s.  172,  the  master  shall  not  sail  without  such 
certificate,  or  jjlace  or  permit  to  be  upon  the 
deck  any  part  of  the  cargo,  under  a  penalty  of 
lOOL  In  an  action  iipon  a  policy  of  insurance 
on  the  cargo  and  freight  :— Held,  that  a  plea 
that  the  master  had  acted  in  contravention  of 
6.  172.  •'  as  the  plaintifE  well  knew  before  and  at 
the  time  of  loading  and  of  sailing,"  was  no 
answer,  inasmuch  as  the  statute  did  not  by 
reason  thereof  make  the  voyage  illegal,  and  the 
plea  did  not  shew  privity  and  consent  of  the 
plaintiff.  Cunard  v.  Hijdc,  El.  Bl.  &  El.  670  ;  27 
L.  .J.,  Q.  B.  408  ;  5  Jur.  (N.s.)  40. 

After  1st  September,  1856,  orders  were  given 
for  an  insurance  on  cargo  and  freight  by  a  ship 
from  a  port  in  North  America  to  a  port  in  the 
United  Kingdom,  and  the  insurance  was  effected 
thereuijon.  Both  when  the  orders  were  given 
and  when  the  insurance  was  effected,  it  was 
known  to  the  persons  interested  in  the  cargo 
and  freight,  and  who  gave  the  orders,  that  much 
of  the  cargo  was  loaded  on  deck  ;  they  intended 
the  ship  to  sail,  so  laden,  from  Miramichi  for  the 
United  Kingdom  before  1st  May.  1857  ;  and  they 
ordered  the  insurance  to  be  effected  with  an 
exjjress  purpose  to  cover  the  whole  cargo  and 
freight,  including  the  portion  of  cargo  above 
deck.  On  the  loth  September,  1856,  the  ship 
sailed  on  the  voyage  insured,  tleck  laden,  and 
without  a  certificate  to  the  master  from  the 
clearing  officer,  and  the  cargo  was  totally  lost : — 
Held,  that  the  whole  voyage  was  illegal ;  that  the 
illegality  vitiated  the  insurance  with  respect  to 
the  whole  cargo,  not  merely  as  to  so  much  of  it 
as  was  loaded  on  deck :  and  that  the  assured, 
who  were  privy  to  the  illegality,  could  recover 
nothing  from  the  underwriters.  Cunard  v.  Hyde, 
2  El.  &  £1.  1  :  2'J  L.  .J.,  Q.  B.  6 ;  6  Jur.  (N.s.)  14. 
In  an  action  upon  a  {Hjlicy  the  defendant 
pleaded  that  the  fact  that  the  ship  insured  was 
to  carry  a  deck  cargo  was  not  disclosed,  and  it 


was  contended  that  such  concealment  avoided 
the  policy  : — Held,  that  it  did  not  avoid  the 
policy  entirely,  but  only  as  regarded  the  cargo 
carried  on  deck.     Clnrltgon  v.  Yimng,  22  L.  T.  41. 

An  insui'ance  broker  effected  an  open  policy 
on  a  cargo  of  cotton  on  board  tlie  ship  of  his 
principal.  It  was  intended  to  ship  the  cotton 
on  board  at  the  shiiiper's  risk,  which  should  have 
been  expressed  in  the  bill  of  lading,  but  by  a 
mistake  of  the  shipo\\^lers'  agent  in  the  foreign 
l)ort  at  which  the  cotton  was  put  on  board,  a 
clean  bill  of  lading  was  given.  On  the  voyage 
the  vessel  encountered  heavy  weather,  and  the 
cotton,  owing  to  its  being  carried  on  deck,  was 
compelled  to  be  jettisoned.  The  broker  gave 
notice  to  the  insurance  company  of  the  loss,  but 
other  open  policies  having  been  effected  with  the 
same  insurance  company  by  the  same  shipowners 
for  cotton  shipped  subsequently,  and  declarations 
having  been  made  on  these  policies  by  the  broker, 
although  no  declaration  had  been  made  in  respect 
of  thecotton  that  had  been  lost,  he,  on  discover- 
ing that  a  mistake  had  been  made,  and  that, 
contrary  to  his  instructions,  a  clean  bill  of  lading 
had  been  given  instead  of  one  expressing  that 
the  cotton  was  shipped  at  the  shipper's  risk, 
altered  the  declarations  on  the  policies  by  sub- 
stituting for  certain  cotton  therein  the  cotton 
which  had  been  jettisoned  : — Held,  that  the  ship- 
owners being  liable  for  the  loss  of  the  goods  by 
jettison  through  their  being  carried  on  deck,  had 
an  insurable  interest  in  respect  of  which  they, 
and  therefore  their  agent,  were  entitled  to 
recover.  Stejjhens  v.  Australasian  Ins.  Co.,  42 
L.  J..  C.  P.  12  :  L.  R.  8  C.  P.  18  ;  27  L.  T.  585  ; 
21  W.  R.  228  ;  1  Asp.  M.  C.  458. 

Held,  also,  that  in  the  absence  of  proof  of 
fraudulent  intent,  the  assured's  right  to  recover 
was  not  prejudiced  by  his  having  altered  the 
declaration  even  after  loss,  a  usage  to  that  effect 
having  been  proved  to  exist,  anil  which  the  court 
would  not  pronounce  to  be  unreasonable.     lb. 

5.  Hostile  Ports. 

Legality.] — A  policy  to  any  port  or  ports  in 
I  the  Baltic  was  legal,  though  some  of  those  ports 
1  were  then  in  a  state  of  war  with  this  country, 
and  though  no  licence  had  been  obtained,  pro- 
vided the  ship  was  not  sailing  to  a  hostile  port, 
Wright  V.  Welhip,  1  Chit.  49  ;  22  R.  R.  792. 
I      A  policy  is  not  vitiated  by  giving  leave  to  the 
i  ship  to  proceed  to  any  port  in  a  particular  sea.  in 
which  there  are  both  hostile  and  neutral  ports, 
unless  it  can  be  shewn  that  it  was  intended  the 
j  ship  should,  in  fact,  proceed  to  one  of  the  former. 
!  Muller  V.  T/iompson,  2  Camp.  610  ;  12  R.  R.  753. 
An  order  of  council  permitting  the  consignee 
of  goods  coming  from  an  enemy's  country,  with- 
out a  licence,  to  land  them  here  on  condition 
of  immediately  re-exporting  them,  does  not  so 
legalise  the  voyage  as  to  enable  the  master  of  a 
ship  to  recover  his  freight.     Mullcr  v.  Gernon, 
3  Taunt.  394. 

Expected  Hostilities.] — Insurance  on  pro- 
visions ■•from  ].(iii(lnntoHelsinburgh,the  Sound, 
Copenhagen,  all  or  either";  which  provisions 
were  intended  for  the  supply  of  the  British  fleet 
and  army  engaged  in  the  expedition  against 
Copenhagen,  of  which  they  were  then  in  posses- 
sion, but  were  about  to  evacuate  it,  and  were 
consigned  to  merchants  there  and  at  Elsinore — 
was  good  ;  although,  in  consequence  of  expected 
hostilities  with   Denmark,  an  order  of  the  king 


1209 


SHIPPING— INSURANCE— YIII.    Voyage. 


1210 


in  council  had  issued,  prohibiting  the  clearing 
out  of  any  British  ships  to  a  Danish  port,  and  a 
clearance  was  in  consequence  taken  out  for  Hel- 
sinburgh,  a  Swedish  and  neutral  port  in  the 
neighbourhood  of  Denmark,  the  adventure  being 
legal,  and  not  contravening  the  spirit  of  the 
oixler  of  council.  Atkin.sun  v.  Ahhott.  11  East, 
135  ;  1  Camp.  53.5. 

Evidence.] — A  licence  to  sail  to  a  hostile  port 
is  prima  facie  evidence  that  when  a  ship  left 
her  port  of  outfit  she  sailed  upon  the  voyage 
insured.  Mamhull  v.  ParJter,  2  Camp.  69  ;  11 
1\.  E.  6t',5. 

Illegality — Onus  on  Defendant  to  Prove.] — If 
an  insurance  is  made  to  a  port  or  ports  within 
a  district  of  which  part  is  hostile  and  part 
neutral,  the  presumption  is  that  a  neutral  port 
was  intended.     Aiwn.,  1  Chit.  53. 

6.  Ports  under  Embargo. 

Voyage  to,  Illegal.] — A  voyage  contrary  to 
the  regulations  of  an  embargo  laid  on  ports  by 
the  king  in  time  of  war  is  illegal,  and  cannot  be 
the  subject  of  a  policv.  Delmuda  v.  Mottni.v. 
1  Term  Rep.  85,  n. 

Knowledge  of  Blockade.] — A  policy  on  goods 
from  Liverpool  to  any  jjort  in  the  river  Plata 
was  effected,  after  notification  in  the  "London 
Gazette"  that  such  ports  were  blockaded.  The 
ship,  after  such  notification,  sailed  from  Liver- 
pool, and  was  taken  : — Held,  that  the  voyage 
insured  was  not  illegal,  as  the  vessel  might  sail 
for  Buenos  Ayres  without  contravening  the  laws 
of  nations  for  the  purpose  of  inciuiring  whether 
the  blockade  continued.  Xaylor  v.  Taijlov.  4 
M.  &  Ky.  526  ;  9  B.  &  C.  718.   ' 

A  ship  was  destined  to  a  port  which  was 
notified  to  be  under  blockade  : — Held,  that  the 
voj'age  was  not  illegal  in  its  inception,  as  the 
vessel  might  have  sailed  for  the  purpose  of 
inquiring  whether  the  blockade  existed.  Dal- 
{fUhh  v.  IIoch/Hon.  5  M.  i:  P.  407  ;  7  Biiig.  495  ; 
9  L.  J.  (O.s.)  C.  P.  13.H. 

If  a  ship,  the  cargo  of  which  is  insured,  sails 
from  a  British  port,  and  notice  is  afterwards 
given  in  the  Gazette  that  the  foreign  port  to 
which  she  is  Ijound  is  l>lockaded,  it  is  a  (juestion 
of  fact  for  the  juiy,  in  an  action  up(m  the  policy, 
the  ship  having  been  captiiied,  whether  the 
captain  knew  of  the  )>lock:ide  or  not.  Ilurratf 
V.  WiHO,  4  M.  &  Kv.  :>-l\  ;  9  I'.,  c^  C.  712  ;  7  L.  J. 
(0.8.)  K.  P..  31)9. 

7.  Nbutkai.  Ticauixc}.  I 

DocamentB.] — A   neutral    vessel    is    not    sea-  i 
worthy,  unless  she  is  provided  with  documents 
to  piove  her  ruMitrality.     Stni  v.  Jyitrij,  3  Taunt.  1 
285  ;  12  K.  U.  65H. 

Eeceiving  Contraband.]— If  a  neutral,  in  con- 
sequeiH'r  of  an  a;.Ti-einent  made  in  England, 
meets  a  Biitisli  vessel  abroad,  for  the  purpose  of 
receiving  gunjiowder  and  arms,  the  voyage  of  ( 
the  neutral  is  thereljy  rendered  illegal  and  incap- 
able of  insurance,  though  the  British  vessel  has 
had  a  licence  to  export  such  articles  for  the  pur-  ' 
poses  of  trade.  Gihsnti  \.,Srrvirr,  1  Marsh.  119; 
5  Taunt.  433:  15  K.  R.  541.  S.  P.,  ai/mm  v. 
JLtii-.  1  Mar-h.  3;t  :   1.".  It.  R.  068.  ; 

Carrying  to  Hostile  Country.] — It   is  no  } 

breach  of  neutrality  for  a  neutral  ship  to  carry  | 


enemy's  property  from  its  own  to  the  enemy's 
country  :  the  voyage  and  commerce  not  being  of 
a  hostile  description,  nor  otherwise  expressly  or 
impliedly  forbidden  by  the  law  or  policy  of  this 
country  ;  though  the  neutral  thereby  subjects  his 
ship  to  be  detained  and  carried  into  a  British 
port  for  the  purpose  of  search  :  and  therefore  a 
British  vtnderwriter  after  condemnation  of  the 
enemy's  goods  found  on  board,  and  liberation  of 
the  ship  and  the  rest  of  the  cargo,  is  liable  to  the 
neutral  owner  of  goods  insured  in  the  same  ship, 
whose  voyage  was  so  interrupted,  either  as  for  a 
total  loss,  if  notice  of  abandonment  upon  the 
loss  of  the  voyage  is  given  in  reasonable  time, 
or  for  an  average  loss,  if  such  notice  is  given 
out  of  time.  Barlirr  v.  Blulien,  9  East,  283  ; 
9  E.  R.  558. 

Declaration  on  a  policy  on  goods  from  London 
to  Matamoras,  alleging  a  loss  in  the  course  of 
the  voyage  bj'  a  peril  insured  against.  A  plea, 
that  the  goods  were  contraband  of  war,  and 
were  shipped  for  the  purpose  of  being  sent  to 
and  imported  into  a  port  in  a  state  engaged  in 
hostilities,  and  were  liable  to  be  seized  by  the 
cruisers  of  a  state  at  war  with  that  state  as  con- 
traband of  war  ;  and  that  the  ship  was  carrying 
goods  and  papers  which  rendered  her  liable  to 
seizure  by  such  cruisers,  and-  that  the  ship  and 
goods  were  seized  accordingly  ;  which  is  tlie  loss 
complained  of ;  of  all  which  the  defendant,  at 
the  time  of  subscribing  the  policy,  was  wholly 
ignorant : — Held,  that  the  plea  was  no  defence 
to  the  action  ;  that  the  plea  did  not  deny  that 
the  goods  were  sent  from  a  neutral  port  to  a 
neutral  port  in  a  neutral  ship  ;  that  the  allega- 
tion that  the  ultimate  destination  of  the  goods 
was  an  enemy's  port  was  an  allegation  of  a 
mental  process  only  ;  and  that  the  allegation 
that  the  ship  was  carrying  gootls  and  papers 
which  made  her  liable  to  seizure  was  immaterial, 
it  not  being  alleged  that  the  goods  were  the 
plaintiff's  goods,  or  that  the  (jlaintiff  was  in  any 
wav  responsible  for  the  ship's  papers.  JMjhx  v. 
Ilennhiq.  17  C.  B.  (N.S.)  791  ;  34  L.  J..  C.  P.  117  ; 
11  Jur.'(N.S.)  223  ;  12  L.  T.  2U5  ;    13  \V.  R.  431. 

A  policy  contained  a  wari'anty  against  contra- 
band. Part  of  the  goods  consisted  of  artillery 
harness,  and  were  shipped  during  a  war  between 
the  United  States  of  America  and  the  Confede- 
rate States,  with  the  intention  of  sending  them 
on  fiom  a  neutral  (xirt  to  the  Confederate  States : 
—  Held,  tliat  such  goods  were  contralmnd  of  war 
and  that  the  whole  insurance  was  void.  Seijnnmr 
v.  Londtiii  and  Prori nclttl  Marine  I nxiircnur  Co., 
41  L.  J..  C.  P.  193  :  27  L.  T.  417  ;  1  Asp.  M.  C, 
423. 

Neutral  Goods  to  Hostile  or  Neutral  Port.] — 
Semblc,  liiat  an  insurance  on  goods,  the  property 
of  a  neutral,  to  ;i  port  occujiicd  by  llie  enemy,  is 
void.  lUit  though  a  neutral  should  him.self  be 
resident  in  a  place  occupied  by  tlie  enemy,  an 
insurance  on  goods  (his  inoperty)  to  a  neutral 
or  friendly  jiort.  is  valid.  Ilrnnilcii  v.  Ifixxd- 
(iitr.  1  Can'ip.  75  ;    10  H.  R.  iV.\:>. 

Confiscation  by  Neutral  Government.] — A 
neutral  insuring  against  all  risks  until  safely 
warehoused  in  the  warehouse  of  the  consignee, 
an  adventure,  in  furtherance  of  the  oljjects  of 
British  comniercc,  was  juotected  by  the  policy 
against  confi.scation  by  the  act  f»f  hisown  govern- 
ment under  the  Berlin  and  .Milan  decrees, 
liazett  V.  Meyer.  5  Taunt.  H24. 

Two  neutral  Prussians,  one  of  them  resident 
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in  Encrland,  the  other  at  Kihiitrsberg,  haviug  a 
licence  to  export  to  all  Baltic  ports,  some 
whereof  were  hostile,  were  not  precluded  from 
reooverinsr  on  an  insurance  on  goods  exported, 
and  confiscated  by  an  act  of  the  Prussian  govern- 
ment, then  neutral.  Anthony  v.  Molhie,  r,  Taunt. 
711. 

Policy    covering    Illegal   Adventure.] — If   a 

pi^licv  is  in  its  language  large  enough  to  com- 
prise" an  illegal  adventure,  the  underwriter  is 
not  entitled  to  sue  for  the  premium ;  therefore, 
where  a  broker  effected  a  policy  with  the  plain- 
tiff on  goods  on  board  a  Spanish  ship,  at  and 
from  Nevr  Orleans  and  Pensacola,  both  or  either, 
to  her  port  of  discharge  in  the  United  Kingdom, 
with  a  memorandum  of  receijit  of  the  premium 
from  P.  (a  merchant  in  London),  which  policy 
was  on  behalf  of  a  Spanish  merchant  at  Vera 
Cruz,  and  at  the  time  of  effecting  it  New 
Orleans  belonged  to  the  Americans,  who  were 
at  war  with  this  country,  and  Pensacola  to  the 
Spaniards,  who  were  neutrals  ;  and  the  object  of 
the  assured  was  to  cover  an  importation  of  cotton 
wool  in  Spanish  ships  from  New  Orleans  to 
Great  Britain :— Held,  that  the  underwriter 
could  not  recover  from  the  broker  the  premium, 
inasmuch  as  such  adventure  from  New  Orleans 
with  cotton  wool  was  illegal ;  and  if  the  plaintiff 
intended  to  protect  it,  his  subscription  was 
illegal ;  and  if  he  did  not,  it  was  void.  Jenkins 
V.  Power,  6  M.  &  S.  282  ;  18  R.  R.  375. 

Colonial  Trade  of  Enemy.] —Carrying  on,  by 
neutral,  the  colonial  trade  of  the  enemy,  is 
illegah     The  Maria,  5  C.  Rob.  365. 
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B.  was  performed,  but  that  from  B.  to  C.  being 
unavoidably  prevented,  the  shij)  returned  to 
A.,  where  the  captain  wrote  to  his  broker  in 
London,  requesting  him  to  obtain  the  opinion 
of  the  underwriters  as  to  his  proceeding  directly 
to  C,  if  the  charterer  should  insist  upon  it ;  and 
was  answered  by  him  that  he  thought  the  policy 
at  an  end  :  at  the  instance  of  the  charterer  the 
captain  did  proceed  to  C,  and  on  his  return  from 
thence  to  A.  the  ship  was  captured  : — Held,  that 
the  voyage  insured  was  never  abandoned.  Driscol 
V.  Bovilil  Bos.  &  P.  313. 

A  determination  made  by  an  agent  duly  autho- 
rised, not  to  sail  upon  the  voyage  insured,  but 
upon  a  different  voyage,  is  an  abandonment  of 
such  voyage,  and  discharges  the  underwriters. 
Tanker  v.  Ounningham,  1  Bligh,  87  ;  20  R.  R.  33. 
A  policy  on  a  ship  at  and  from  Bristol  to  Lon- 
don attaches  during  the  vessel's  stay  at  Bristol ; 
therefore,  when  the  assured  did  not  sail  till  three 
months  after  the  execution  of  the  policy  : — Held, 
that  the  delay  was  a  material  variation  of  the 
risk,  and  avoided  the  policy.  Palmer  v.  Mar- 
.sJiall,  8  Bing.  79,  317  :  1  M.  &  Scott,  161,  ioi  ; 
1  L.  J.,  C.  P.  19. 

The  underwriters  on  a  policy  are  not  discharged 
by  an  act  on  the  part  of  the  assured,  which  to  a 
certain  degree  increases  the  risk,  if  it  does  not 
amount  to  culpable  negligence.  Toulndn  v.  Inglis, 
1  Camp.  421  ;  10  R.  R.  71.5. 

In  an  action  on  a  policy  it  appeared  that  the 
ship  stayed  at  a  particular  place  for  a  period  of 
109  days,  and  whether  this  was  an  unreasonable 
time  is  a  question  of  fact  for  the  jury.  Bain  v. 
Case,  3  Car.  &  P.  496  ;  M.  &  M.  262. 


8.  Abandonment  of  Voyage. 

"Unreasonable  Delay.] — Mere  length  of  time 
•elapsed  between  the  signing  of  the  policy  and 
the  sailing  is  not  sufficient  to  avoid  a  policy  ;  it 
is  matter  of  evidence  to  be  left  to  the  jury,  if 
such  a  time  has  elapsed  as  amounts  to  an  aban- 
donment.   Grant  v.  Xing,  4  Esp.  275  ;  6  R.  R.  849. 

Though  unnecessary  delay  may  avoid  a  policy, 
that  will  not  be  deemed  so  which  is  employed  m 
necessary  repairs,  if  the  policy  is  "  at  and  from 
the  place.''  Smith  v.  Surridge,  4  Esp.  25  ;  6 
R.  R.  837. 

The  defendant  underwrote  a  policy  on  a 
pleasitre  yacht,  on  the  25th  .January,  "  at  and  from 
Bristol  to  London."  The  vessel  was  not  got  ready 
for  sea  until  the  17th  May  :— Held,  that  this,  if 
unaccounted  for,  was  an  unreasonable  delay  on 
the  part  of  the  insured.  Palmer  v.  Fanning,  9 
Bing.  460  ;  2  M.  &  Scott,  624. 

Variation  of  Risk.] — A  defendant  exe- 
cuted, 2Sth  Feliruary,  1824,  a  policy  on  freight 
from  Singapore  to  Europe,  with  liberty  to  sail  to, 
touch,  and  stay  at  any  places  whatsoever  to  load, 
unload,  reload,  and  for  all  necessary  purposes 
whatever.  The  ship  sailed  from  London  in 
September,  1823,  and  having  been  detained  by 
the  captain  for  his  own  purposes  at  Van  Diemen's 
Land,  did  not  arrive  at  Singapore  till  the  30th 
March,  1825  :  she  sailed  thence  on  the  voyage 
insured,  on  the  3rd  May,  1825  :— Held,  that  by 
so  long  a  postponement  of  the  risk,  the  defendant 
was  discharged,  a  jary  having  found  the  delay 
unreasonable.  Moiint  v.  Larkins.  8  Bing.  108  ; 
1  M.  &  Scott,  165  ;  1  L.  J.,  C.  P.  20. 

Insurance  on  a  voyage  from  A.  to  B.,  from  B. 
to  C,  and  fi'om  C.  to  A.  ;  the  voyage  from  A.  to 


IX.  DEVIATION. 

1.  Generallg, 1212. 

2.  Stress  of  Weather;  1215. 

3.  Hostile  Ports,  1215. 

4.  Bestraint,  1216. 

5.  Trndinq,  1217. 

6.  Lihert'g  to  Touch  at  Ports,  1219. 

7.  Seeldng   Conroy,  1223. 

8.  Cruising,  1223. 

1.  Generally. 

Intention.] — A  mere  intention  to  deviate,  not 
effected,  will  not  vitiate  the  policy.  Eewleij  v. 
Byan,  2  H.  Bl.  343  ;  3  R.  R.  408. 

And  an  intention  to  deviate,  if  the  ship  is 
taken  before  the  dividing  point,  does  not  vacate 
the  policy.  Thelhisson  v.  Fergusson,  1  Dougl.  361. 

Goods \vere  insured  from  Heligoland  to  Memel, 
with  liberty  to  touch  at  any  ports  and  to  seek, 
join  and  exchange  convoy  ;  warranted  free  from 
capture  in  the  port  of  Memel.  The  ship  sailed 
with  orders  to  go  to  Gottenburg  to  get  orders 
for  Anholt  or  Memel,  and  was  captured  on  her 
passage  to  Gottenburg,  which  is  in  the  track 
either  for  Anholt  or  Memel :— Held,  that  this 
was  to  be  considered  as  a  voyage  to  Memel,  and 
that  the  risk  had  attached  :  and  that  the  mere 
intention  to  deviate  which  did  not  avoid  the 
policy  ;  and  that  the  underwriter  was  liable. 
Heselton  v.  Allmitt.  1  M.  &  S.  46. 

Intention  to  deviate  does  not  avoid  the  policy, 
when  the  loss  is  before  deviation.  Kingston  v. 
Phelps,  cited,  7  Term  Rep.  165. 

What  Voyage.] — If  a  ship  insured  for  one 
voyage  sails  upon  another,  though  she  is  taken 
before  the  dividing  point  of  the  two  voyages,  the 
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policy  is  discharged.  Wouldridge  v.  Hoi/dell,  1 
Dougl.  16. 

If  the  voyage  described  in  a  policy  is  "  from 
A.  to  B.  and  C."  and  the  ship  goes  to  C.  before  B. 
(though  C.  is  nearer  to  A.  than  B.  is),  it  is  a 
<leviation,  and  the  plaintiff  cannot  recover  for 
any  subsequent  loss,  if  it  is  not  the  regular  and 
settled  course  of  the  voyage  to  go  to  C.  first. 
Beatsun  v.  Uaworth,  6  Term  Rep.  533  ;  3  R.  R.  258. 

In  an  action  on  a  voyage  policy  of  insurance, 
it  was  proved  that  the  loss  occurred  in  the  coiu'se 
of  a  voyage  which  was  only  collateral  to,  and 
not  necessarily  incident  to,  the  voyage  described 
in  the  policy  : — Held,  that  the  assured  was  not 
entitled  to  recover.  Winqute  v.  Foster,  47  L.  J., 
<l  B.  525  ;  3  Q.  B.  D.  582  :  38  L.  T.  737 ;  2G 
"\V.  R.  650  ;  3  Asp.  il.  C.  598— C.  A. 

Premature  Sailing.]  —  If  a  ship,  insured 
from  a  certain  time,  sails  before  the  time  on  a 
different  voyage  from  that  insured,  the  assured 
cannot  recover  though  she  afterwards  gets  into 
the  course  of  the  voyage  described  in  the  policy, 
and  is  lost  after  the  day  upon  which  the  policy 
was  to  have  attached.  Hay  v.  Mudigliani.  2 
Term  Rep.  30  ;  1  R.  R.  412. 

Calling  for  Pass.] — Policy  on  goods  for  a 
voyage  from  Dunkirk  to  Leghorn.  The  ship 
called  at  Dover  for  a  Mediterranean  pass  : — Held, 
a  deviation.  Townxoii  v.  Giii/on,  2  Park,  Ins. 
<8th  ed.)  620. 

Putting  into  Port  on  Voyage.] — A  ship  on  a 
voyage  from  Dartmuuth  to  Liverpool  put  into 
Looe,  which  she  must  necessarily  pass  on  the 
voyage,  and  was  afterwards  lost  at  sea  : — Held,  a 
<leviation,  and  imderwriter  not  liable.  Fox  v. 
JJlack,  2  Park,  Ins.  (8th  ed.)  620. 

Necessity.] — A  ship  insured  from  A.  to  B., 
sailed  with  intent  to  touch  at  C,  an  intermediate 
point  ;  to  a  certain  point  the  voj'age  was  the 
same,  from  that  point  there  were  three  tracks  to 
B.,  one  Vjy  the  way  of  C,  the  two  others  hy 
different  courses ;  there  were  advantages  and 
disadvantages  attending  each,  and  the  captain 
must  elect  according  to  circumstances.  The  ship 
took  the  track  Vjy  ('.,  with  intent  to  put  in  tlieie. 
but  was  taken  before  she  actually  came  to  the 
point  where  she  must  have  turned  out  of  the  track 
to  B.,  by  the  way  of  C,  for  the  purpose  of  putting 
into  the  harbour  of  C,  yet  the  underwriter  was 
dischargefl,  because  he  was  entitled  to  the  advan- 
tages of  the  ca]itain's  juflgmeiit  in  electing  which 
of  the  three  tra<;ks  it  was  best  to  pursue  wlien 
he  came  to  the  first  dividing  point.  Middlcicood 
V.  nUtliiit,  7  Tei-m  Rep.  162  ;  4  R.  R.  405. 

If  an  insured  ship  (juits  the  courses  described 
in  the  policj',  frf»ni  necessity,  she  must  pursue 
such  new  voyage  of  necessity  in  the  direct  course 
and  in  the  shortest  time,  otherwise  the  under- 
writers will  be  discharged.  Lavahre  v.  Wilnon, 
1  Dougl.  2HL 

Implied  Contract.] — The  law  implies  a  con- 
tract by  the  owner  of  a  vessel,  whether  a  general 
ship,  or  hired  for  the  special  purpose  of  the 
voyage,  to  proceed  without  unnecessary  rieviation 
in  the  usual  and  customary  couixe.  Daiix  v. 
Gfirrrtt,  4  M.  &  P.  540;  6  P,ing.  716  ;  8  L.  J. 
(O.S.)  r.  V.  253. 

For  Necessary  Repairs, j — If  a  ship  needs 
repairs  and  goes  to  the  nearest  port  for  that  pur- 
pose this  is  not  deviation.  Motteitx  v.  London 
Anxurancp  (^Govrrjwr,  ^-c.  of),  1  Atk.  545. 


Where  a  ship  in  distress  put  into  a  port  to  retit 
and  took  in  500  rolls  of  tobacco  for  ballast  : 
— Held,  not  a  deviation  to  avoid  the  policy. 
Guihert  v.  Readhaw,  2  Park,  Ins.  (8th  ed.) 
637. 

Policy  determined  by.] — A  wilful  deviation  in 
the  course  of  the  voyage  insured  determines  the 
policy  ;  for  a  loss  after  the  deviation  from  what- 
ever cause,  the  insurers  are  not  liable.  Elliot  v. 
WiUon,  4  Browm,  P.  C.  470. 

Partial  Loss  before  Deviation.] — If  a  loss 
happens  Vjefore  deviation,  the  assured  shall 
recover  :  for  the  policy  is  discharged  from  the 
deviation  only.  Green  v.  Young,  2  Salk.  444. 
S.  P.,  Carter  v.  Roijal  Exchange  Assurance  Co., 
cited  2  Str.  124i». 

Coming  back  on  Voyage  Insured  after  Devia- 
tion.]— A  ship  insurec  I "  from  London  to  her  jjort  of 
discharge  within  the  Straits  as  high  as  Messina  " 
sailed  for  Marseilles,  but  \^ith  instructions  to  go 
also  to  Genoa,  Leghorn  and  Naples.  On  arriving 
off  Marseilles,  the  wind  was  foul  for  going  in,  and 
she  went  on  to  Genoa  and  Leghorn,  and  was  on 
her  way  from  there  back  to  Marseilles  when  she 
was  captured.  It  was  found  by  the  jury  that 
the  going  no  further  up  the  Mediterranean 
than  Leghorn  was  a  deviation,  and  that  the 
insurance  was  determined  at  Legliorn.  Clason 
v.  Sinunonds,  6  Term  Rep.  533,  n.  ;  3  R.  R.  260. 

Delay.]— A  ship  from  Stockholm  to  New  York 
was  by  the  course  of  the  voyage  to  touch  at 
Elsinore  for  convoy  and  to  pay  Sound  dues  ;  and 
the  owner  of  sheep  on  board  took  a  short  stock 
of  provinder  for  them  at  Stockholm  and  laid  in 
the  rest  at  Elsinore  before  the  Sound  dues  could 
be  paid  : — Held,  that  the  policy  was  not  avoided, 
the  voyage  not  having  been  delayed  :  and  that 
the  underwriters  were  liable  for  a  subsequent 
loss.  Corniaek  v.  Ghid-ttonr,  11  East.  347  ;  10 
R.  R.  518.  And  see  Parkinson  v.  Collier,  post, 
col.  1219. 

Goods    shipped    during  the  Voyage.] — Goods 

wcrr  insured  "at  and  tVi>in  (!.  to  a  port  or  ports 
in  the  lialtic,  with  libeity  in  case  of  non- 
admittance  to  UTdoad  at  Carlshawn."  After  the 
ship  hatl  sailed  with  convoy  and  while  she  was 
lying  in  a  roadstead  umler  orders  of  the  convoy, 
she  took  on  board  some  goods  which  were  no  part 
of  the  original  cargo.  'J'hey  were  i)ut  on  board 
without  delay  to  the  shij)  : — Held,  no  deviation. 
Larorhev.  Oxirin,  12  East,  131  ;   11  11.  R.  337. 

Ship  employed  as  Receiving-ship  for  Slaves.] 

—  Insurance  on  ship  at  and  from  the  coast  of 
Africa  to  the  West  Indies,  with  liberty  to  ex- 
change goods  for  .slaves.  The  shi])  stayed  on  the 
coast  of  Africa  several  months,  and  was  employed 
as  a  i^eceiving-shi])  for  slaves,  wlio  wei'c  after- 
wards ))Ut  on  l)(iard  ()th(,'r' shijis.  lieing  employed 
as  a  factory  ship  :— Held,  that  this  was  a  devia- 
tion.    Ilartlrii  v.  Jiuggin,  3  Dougl.  39. 

Master  compelled  by  Crew  to  deviate.] — If  the 

mailer  is  U\\rvi\  liyihe  crew  to  gi)  out  (if  his 
course,  that  is  not  deviation  to  avoid  the  policy  ; 
nor  is  it  barratry.     Eton  v.  lirogden  2  Str.  1264. 

Knowledge  of  Deviation  by  the  Underwriter.] 

—  Giiiirorh  Jldiiiinark  Co.  v.  Fleming,  5  Ct.  of 
Sess.  Cas.  (3rd  ser.)  501. 


1215 


SHIPPING— INSUEANCE— IX.  Deviation. 


1216 


2.  Stress  of  Weather. 

If  a  ship  is  driven  out  of  her  loading  port  into 
another  port,  and  being  there  she  does  the  best 
she  can  to  get  to  her  port  of  destination,  she  is 
not  obliged  to  return  to  the  port  whence  she  was 
driven.  Neither  is  it  a  deviation  if  she  completes 
her  lading  at  the  port  into  which  she  was  driven. 
Such  a  deviation  may  a  fortiori  be  justified 
under  a  custom.  Dclaney  v.  Stoddnrt,  1  Term 
Rep.  22  ;  IE.  R.  139. 

Where  the  captain,  being  delaj'cd  by  adverse 
winds  and  danger,  puts  into  a  place  of  safety  in 
his  course,  and  sends  ashore  for  provisions,  it  is 
not  a  deviation.  ThonKix  v.  Ruijal  Exchange 
Assurance  Co.,  1  Price,  195. 

If  a  ship  is  forced  by  stress  of  weather  into 
any  port,  she  is  not  protected  in  breaking  bulk 
while  at  such  port ;  if  she  does,  it  avoids  the 
policy.     Stitt  v.  Warden,  2  Esp.  610. 

8.  Hostile  Ports. 

When  Driven  away.] — If  a  ship  insured,  on 
arriving  off  her  port  of  destination,  is  prevented 
from  entering  it  by  its  being  in  the  hands  of 
the  enemy,  or  by  being  ordered  away  by  the 
English  commander  there,  the  policy  does  not 
remain  in  force  till  she  reaches  a  port  of  safety. 
Parh'm  v.  Tnnno,  2  Camp.  59  ;  11  East,  92  ;  10 
E.  E.  422.  And  see  AVilson.  v.  De  La  Chmr,  2 
Esp.  619,  and  Phclj's  y.  Aiildjo,  2  Camp.  350 ; 
11  E.  E.  725,  infra. 

Embargo.] — If  a  ship  with  goods  on  board 
insured  to  a  foreign  port,  learning,  in  the  course 
of  her  voyage,  that  an  embargo  is  there  laid  on 
all  ships  of  her  nation,  waits  at  some  place  as 
near  thereto  as  she  safely  can,  till  the  embargo 
is  removed,  the  goods  will  in  the  meantime  be 
protected  by  the  policy,  while  the  voyage  re- 
mains legal.  Blacliciiharjcn  v.  London  Assur- 
ance Co.,  1  Camp.  454  ;   10  E.  E.  729. 

But  if  she  might  upon  such  an  occasion  put 
into  a  friendly  port  adjoining  to  her  port  of 
destination,  and  instead  of  doing  so  she  sails 
back  for  her  port  of  outfit,  and  is  lost,  she  will 
be  considered  as  having  abandoned  the  voyage 
insured,  and  the  underwriters  will  be  dischargetl. 
Ih. 

Final  Port  —  Transhipment.] — Action  on  a 
policy  upon  goods  on  board  the  "  P.,"  from  Liver- 
pool to  Macao,  Hong  Kong,  Canton  and  other  ports 
in  China,  with  leave  to  tranship  and  reship  the 
goods  on  board  the  same  or  any  other  vessel,  and 
with  leave  for  the  "  P.,"  or  other  vessel  on  board 
of  which  the  goods  might  have  been  transhipped, 
to  proceed  from  any  port  in  China,  to  any  other 
port  in  China,  and  discharge  at  any  or  all  of  the 
said  places,  or  remain  at  the  same  until  it  should 
be  deemed  expedient  to  proceed  to  the  port  of 
discharge,  and  continuing  the  risk  until  the 
goods  should  be  arrived  at  their  final  port  of 
destination.  The  premium  was  hi.  bs.  per  cent., 
to  return  half  if  the  ship  discharged  at  a  port  in 
China  in  the  usual  course,  the  port  being  open. 
Plea,  that  whilst  the  "  P."  was  lying  at  Hong 
Kong,  it  was  determined  by  the  agents  of  the 
assured  that  the  goods  should  be  finally  discharged 
at  Hong  Kong ;  and  thereupon  the  goods  were 
discharged  out  of  the  "  P."  into  another  ship, 
appointed  and  used  by  them  as  a  warehouse  for 
receiving  the  goods  ;  and  that  Hong  Kong  became 
the  final  place  of  destination  of  the  "  P.,"  and 
the  goods  were  discharged  at  their  final  place  of 


destination.  The  "  P."  was  much  injit-ed  by  a 
storm  on  the  voyage,  and  upon  arrival  at  Macao, 
the  consignees  sent  her  to  Hong  Kong  with  the 
"J.  L."  which  was  chartered  by  them  for  the 
purjiose  of  transhipping  the  cargo.  On  21st  July, 
1841,  whilst  the  cargo  was  in  progress  of  tran- 
shipment, the  "J.  L."  was  wrecked,  and  all  the 
goods  on  boai-d  of  her  were  lost.  There  was  no 
market  at  Hong  Kong  :  the  object  of  tranship- 
ping the  goods  was,  in  the  first  place,  to  examine 
them  ;  in  the  next  place  to  have  them  in  a  place 
of  safety  till  they  could  be  sent  to  Canton,  or 
any  other  market.  At  that  time  there  was  great 
exasperation  against  the  English.  There  had 
been  no  declaration  of  war  by  England  against 
China.  After  the  storming  of  Canton  by  the 
English,  on  the  24th  of  May,  there  was  a  sus- 
pension of  hostilities.  The  English  naval  com- 
mander had  no  authority  to  prevent  British  ships 
going  uj)  to  Canton,  if  they  thought  fit ;  they 
went  at  their  own  risk.  In  July,  the  "P."  was 
advertised  for  England  : — Held,  that  these  facts 
did  not  prove  that  Hong  Kong  was  made  the 
final  port  of  destination  of  the  goods  ;  that  the 
voyage  was  not  terminated  by  the  transhijiment, 
because  it  was  within  the  terms  of  the  policy  ; 
nor  by  the  hostilities  with  the  Chinese,  because 
there  would  have  been  no  infi-action  of  British 
law  in  the  "P.'"  going  to  Canton.  Olirersonv. 
BriqUman,  8  Q.^B.  781 ;  1  Car.  &  K.  360  ;  15 
L.  J.,  Q.  B.  274  ;  10  Jur.  875. 

In  an  action  upon  a  similar  policy  upon  other 
goods  in  the  "  P.,"  which  did  not  give  leave  to 
tranship  them,  a  case  stated  the  same  facts  and 
evidence  : — Held,  that  the  transhipment  was  not 
necessary,  and  constituted  a  complete  deviation 
not  warranted  by  the  i)olicy.  Bold  v.  Rotheram, 
8  Q.  B.  781  ;  1  Car.  &  K.  360  ;  15  L.  J.,  Q.  B. 
274  ;   10  Jur.  875. 

4.  Restraint. 

In  what  Cases.] — It  is  a  deviation  if  the  mas- 
ter leaves  a  port  for  a  particular  purpose,  by 
the  command  of  the  captain  of  a  king's  ship 
Ijnng  there,  without  any  remonstrance.  Plielps 
V.  Auldjo,  2  Camp.  350  ;  11  E.  E.  725.  And  see 
Pavliln  V.  Tunno,  supra. 

Policy  on  goods  on  board  a  particular  ship 
from  A.  to  B.  "  against  sea  risk  and  fire  only"  ; 
in  the  course  of  the  voyage  from  A.  to  B.  the 
ship  was  carried  out  of  the  course  of  the  voyage 
by  a  king's  ship  ;  but  being  afterwards  released, 
she  proceeded  on  the  voyage  insured,  and  while 
so  proceeding  the  goods  insured  sustained  sea- 
damage  : — Held,  that  the  underwriters  were 
liable  for  this  loss.  Scott  y.  Thomjjson,  1  Bos.  cfe  P. 
(N.R.)  181.  And  see  Talt  v.  Levi,  14  East,  481  ; 
13  E.  E.  289. 

Fear  of.] — A  British  ship  insured  from  Hull  to 
St.  Petersburg,  having  sailed  under  convoy  to 
the  Sound,  was  afterwards  stopped  in  her  course 
by  a  king's  ship  in  the  Baltic,  from  an  apprehen- 
sion of  hostilities,  for  eleven  days,  and  then  pro- 
ceeded to  a  point  of  rendezvous  for  convoy,  where 
she  waited  seven  days  longer,  and  then  sailed 
under  convoy,  till  the  king's  ofticer  received 
intelligence  that  a  hostile  embargo  was  laid  on 
British  ships  at  St.  Petersburg,  when  he  ordered 
the  fleet  back  to  the  rendezvous,  fi-om  which 
place  the  ship  returned  to  Hull  : — Held,  that 
this  loss  of  the  voyage  was  not  attributable  to 
the  arrest  or  detainment  of  the  king's  officers  : 
but  immediately  to  the  fear  of  the  hostile  em- 
bargo in  the  port  of  destination,  and  therefore 
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not  within  the  policy  ;  thoi;gh,  if  the  ship  had 
not  been  detained  in  the  first  instance  by  the 
king's  officers  she  would  have  arrived  in  time  at 
St.  Petersburg  to  have  delivered  her  cargo  before 
the  embargo.  Forster  v.  Christie.  11  East.  205  ; 
10  K.  II.  470. 

6.  Trading. 

What  is.] — By  the  terms  of  a  policy  the  insur- 
ance was  expi'essed  to  be  an  insurance  on  a  vessel 
and  cargo  "  at  and  from  Liverpool  to  the  west 
and  (or)  south-west  coast  of  Africa  during  her 
stay  and  trade  therein  and  back  to  a  port  of  call 
or  (and)  discharge  in  the  United  Kingdom."' 
The  premium  was  eight  guineas  per  cent,  on  the 
value  insured.  Twenty  per  cent,  of  the  premium 
was  to  be  returned  for  the  risk  ending  in  ten 
months  and  forty  per  cent,  for  the  risk  ending  in 
eight  months  ;  and  there  was  written  in  the 
margin  '-held  covered  at  13.?.  4<?.  per  cent,  per 
month  if  longer  than  twelve  months  out."  The 
vessel  having  stayed  a  month  on  the  African 
coast  for  the  purpose  of  earning  salvage,  and 
having  been  damaged  there,  and  afterwards 
stranded  on  her  voyage  home,  the  owner  sued 
for  a  total  loss  : — Held,  that  the  words  "  stay  and 
trade  "  meant  "  stay  for  the  purpose  of  trade  "  ; 
and  that — no  evidence  being  given  that  staying 
for  salvage  purposes  was  staying  for  an  ordinary 
purpose  of  the  South-West  African  coast  trade — 
the  risk  had  been  substantially  varied,  that  there 
was  in  the  absence  of  such  evidence  no  question 
for  the  jury,  and  that  the  jury  was  properly 
directed  to  find  for  the  underwriters.  African 
Merchantg  Co.  v.  Briti.sh  and  Foreiqn  Marine  In.^. 
Co..  42  L.  J..  Ex.  60  :  L.  R.  S  Ex.'l.")-!  ;  2S  L.  T. 
283  ;  21  W.  K.  4X4  ;  1  Asp.  M.  C.  588— Ex.  Ch. 

Implied  Condition  as  to.] — It  is  not  an  implied 
condition  in  a  common  policj'onship  and  freight, 
that  the  shi|)  shall  not  tiade  in  the  couise  of  her 
voyage,  if  that  may  be  (bne  without  deviation 
or  delay,  or  otherwise  increasing  the  i-isk  of  the 
insurers  :  and,  therefore,  where  a  ship  was  coni- 
pellcfl  in  the  course  of  her  voyage  to  enter  a  port 
for  the  [)uri)0se  of  obtaining  a  necessary  stock  of 
provisions,  which  she  could  not  obtain  Vjefore  in 
the  usual  cfiurse  by  reason  of  a  scarcity  at  her 
landing  ports,  and  during  her  justifiable  stay  in 
the  port  so  entered  for  that  purjiosc,  she  took  on 
board  bullion  there  ()n  fieight,  which  the  jury 
found  (lid  not  occasion  any  delay  in  the  voyage  : 
— Held,  not  to  avoid  the  policy,  llaine  v.  Bell, 
9  East,  11»5  :  '.)  K.  R.  533. 

On  a  jiolicy  at  and  from  London  to  New  South 
Wales,  and  from  thence  to  the  ship's  loading 
[)ort  or  ports  in  the  East  Indies,  and  elsewliere. 
and  that  she  might  proceed  and  sail  to,  and 
touch  ami  stay  at  any  ports  or  places  whatsoever 
and  wlieresoever  and  for  any  |)urposc  whatso- 
ever :  the  sln'p  sailed  from  London  with  convicts 
to  New  Sotitli  Wales,  wlierc,  having  discharged 
them,  she  jiroceeded  in  ballast  to  I'.alavia.  where 
she  took  on  Vx)ard  a  quanity  of  iron,  and  dis- 
charged the  same  at  Sourabaya,  and  was  there 
loaded  with  a  full  cargo  of  rice,  with  which  slie 
proceeded  to  the  Mauritius,  where  it  was  dis- 
covered that  >he  had  sustained  an  injuiy,  and 
she  was  accordingly  broken  up  : — Held,  to  be  no 
deviation,  although  it  was  insisted  that,  by  the 
terms  of  the  policy,  the  ship  was  only  warranted 
to  go  to  her  loailing  |)orts  and  not  to  trade  or 
take  in  a  fresh  cai'go.  Armet  v.  Inncn.  4  Moore. 
150  :  21  R.  R.  737. 

Policy  on  a  ship  "from  London  to  New  South 
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I  Wales,  and  from  thence  to  all  parts  and  places 
in  the  East  Indies  or  South  America,  with  liberty 
to  take  in  and  land  goods  and  passengers  and  to 
trade  backwards  and  forwards,  and  forwards  and 
backwards."  On  arriving  at  New  South  Wales 
the  captain  was  ordered  by  his  owners  to  proceed 
on  a  trading  voyage  to  New  Zealand,  and  thence 
direct  to  South  America.  He  proceeded  to  New 
Zealand  with  passengers,  and  was  returning  from 
thence  to  New  South  Wales,  when  the  ship  was 
totally  lost  : — Held,  that  the  sailing  from  New 
South  Wales  to  New  Zealand  and  back  was  a 
deviation  from  the  voyage  insured,  by  which  the 
insurers  were  discharged.  Bottomleti  v.  BoriU. 
7  D.  &  R.  702  ;  5  B.^&  C.  210  ;  4  L.  J.  (o.S.) 
K.  B.  237  ;  29  R.  R.  221. 

Seeking  a  Cargo — Ports  "  from  thence."] — In- 
surance on  ship  at  and  from  Liverpool  to  ports 
and  places  in  China  and  Manilla,  all  or  any, 
during  the  ship's  stay  there  for  any  purposes, 
and  from  thence  to  her  port  or  ports  of  calling 
and  discharge  in  the  United  Kingdom,  with 
liberty  to  call  and  stay  at  all  or  any  ports  or 
places  on  either  side  of  and  at  the  Cape  of  Good 
Hope.  The  ship  sailed  from  Liverpool  direct  to 
a  port  in  China,  having  on  board  a  cargo  for  that 
port  and  Manilla  ;  and  from  thence  she  proceeded 
to  Manilla,  and  tliere  discharged  the  remainder 
of  her  outward  cargo.  At  Manilla  the  captain 
took  on  board,  on  freight,  230  chests  of  opium, 
for  Tongoo,  another  port  in  China  (not  being 
thereby  a  tenth  part  laden),  and  sailed  for  Ton- 
goo, there  to  seek  a  freight  for  the  United 
Kingdom  and  on  her  voyage  thither  was  lost  by 
perils  of  the  sea.  Tongoo  is  quite  out  of  the 
tlirect  course  from  Manilla  to  the  United  King- 
dom : — Held,  that  the  words  "  from  thence,"  in 
the  policy,  meant  not  from  Manilla  only,  but 
"from  ports  or  places  in  China  and  Manilla,  all 
or  any,"  and  tliat  the  sailing  from  Manilla  to 
Tongoo  for  the  purpose  of  seeking  a  lioiiieward 
cargo  was  not  a  deviation.  Pratt  v.  A.'</ih\i/.  1 
Ex.  257.  Affirming  iS'.  C..  sub.  nom.  Ax/i/ei/  v. 
Pratt,  16  M.  c*c  W.'471  ;  17  L.  J.,  Ex.  135. 

Delay  at  Port.] — In  a  policy  on  a  seeking 

ship,  a  delcntidn  fur  a  reasonable  time,  for  the 
purposes  of  the  seeking  adventure,  must  be 
allowed  ;  and  whether  the  time  is  reasonable,  is 
to  be  deternuned  by  the  state  of  things  at  the. 
port  where  the  shij)  ha])pens  to  be.  P/iil/ip.s  v. 
Irving,  7  Man.  &  d.  325  ;  8  Scott  (N.r.)  3  ;  13 
L.  J.,"C.  P.  145. 

A  ship  insured,  with  liberty  to  touch,  stay  and 
trade  at  several  ])orts,  arrive<i  at  one  of  them  on 
the  3rd  June,  when  some  necessary  repairs  were 
done  to  her.  On  the  2nd  Se|)tember  she  was 
ready  to  take  in  cargo,  but,  owing  to  the  state  of 
the  freight-market  and  other  difficulties,  no  cargo 
was  put  on  Ijoard  till  the  lOth  January  follow- 
ing : — Held,  that  the  delay  was  not  uni'easonable, 
so  as  TO  amount  to  a  deviation.      Jf/. 

Taking  Goods  on  Board  during  Voyage.] — See 
Laroche  v.  Oxirin,  12  East,  131  :  II  I,'.  K.  337  : 
ante,  col.  1214. 

Convoy  missed  by  Trading.] — Insurance  on 
ship  from  L^mdon  to  I'.erbice,  with  liberty  to 
tourh  and  trade  at  all  jjlaces.  The  ship  put  into 
Madeira  and  stayed  there  to  land  and  ship  goods 
after  her  convoy  had  sailed  : — Held,  a  deviation 
which  avoided  the  jiolicy.  WiUiumH  v.  Slice.  3 
Camp.  46;i  :  14  R.  R.  Sll. 
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Delay  in   Landing    Goods  during  Barter.] — 

"Where  tlie  iiolioy  was  on  Ljootls  until  "dis- 
charged and  safely  landed,"  and  the  ship  arrived 
on  the  coast  of  Africa  on  Jlay  6th,  and  during 
the  barter  of  the  cargo  in  ordinary  course  the 
ship  was  captured  on  June  4th  : — Held,  that 
there  had  been  no  deviation.  Pdrldnson  v. 
CoUier,  1  Park,  Ins.  (8th  ed.)  6.53. 

6.  Liberty  to  Touch  at  Ports. 

For  what  Purpose.] — Liberty  to  touch  at  a 
port  for  any  purpose  whatever  includes  liberty  to 
touch  for  the  purpose  of  taking  on  board  part  of 
the  goods  insured.  Viulctt  v.  Allnutf.,  3  Taunt. 
419  :  13  R.  R.  676. 

Under  a  liberty  to  touch  and  stay  at  all  ports 
for  all  purposes  whatsoever,  the  stay  must  be  for 
some  purpose  connected  with  the  furtherance  of 
the  adventure.  Langhurn  v.  Allnutt,  4  Taunt. 
511  :  12  R.  R.  660. 

Whether  the  purpose  is  within  the  scope  of  the 
policy  is  a  question  for  the  court.     lb. 

The  policy  not  limiting  the  time  of  stay, 
whether  a  ship  has  stayed  an  unreasonable  time 
for  the  purpose  is  purely  a  question  for  the  jury. 
Ih. 

If  libei'ty  is  given  to  touch  at  a  port,  the  con- 
tract not  defining  for  what  purpose,  but  a  com- 
munication having  been  made  to  the  imderwriter 
that  the  ship  was  to  touch  for  a  purpose  of  trade, 
it  will  be  intended  as  a  liberty  to  touch  for  that 
purpose.  UrquJiart  v.  Barnard,  1  Taunt.  450  ; 
10  R.  R.  574. 

A  permission  to  touch  and  stay  at  a  place  con- 
fers no  privilege  to  the  insured  to  break  bulk  or 
to  unload  any  part  of  the  cargo,  and  if  he  does 
the  pohcy  is  avoided.  Stitt  v.  Wardell,  2  Esi). 
610. 

Policy  on  voyage  at  and  from  Africa  to  Cana- 
ries, Madeira  and  Lisbon,  with  liberty  to  touch, 
stay,  and  trade  at  all  ports,  &c.,  in  the  voyage  : 
— Held,  that,  after  mooring  twenty-four  hours  on 
the  African  coast,  proceeding  south  would  be  a 
deviation,  the  leave  given  being  only  upon  the 
northwards  voyage  to  Europe.  Ranken  v.  Reeve, 
1  Park.  Ins.  (8th  ed.)  627. 

So,  a  vessel  having  liberty  to  discharge  goods 
at  a  particular  place,  is  not  at  liberty  to  take  in 
anywhere.     Sheriff  y.  Potts,  5  Esp.  96. 

On  a  policy  at  and  from  Para  to  New  York, 
with  leave  to  call  at  all  or  any  of  the  Windward 
and  Leeward  Islands  and  colonies  on  her  passage 
to  New  York,  and  to  discharge,  exchange  and 
take  on  board  the  whole  or  any  part  of  any  cargo 
or  cargoes  at  any  jjorts  or  places  she  might  call 
at  or  proceed  to,  particularly  at  all  or  any  of  the 
Windward  and  Leeward  Islands,  without  being 
deemed  any  deviation  :  —  Held,  that  the  ship 
having  proceeded  to  two  of  the  Leeward  Islands 
for  a  purpose  totally  unconnected  with  the 
voyage,  it  was  a  deviation.  2Iami/io>id  y.  Rcld, 
4  B.  &  Aid.  72  ;  22  R.  R.  629. 

Where  a  ship,  insured  to  Martinique,  and  all 
or  any  of  the  Windward  and  Leeward  Islands, 
landed  the  greatest  part  of  her  cargo  at  Marti- 
nique, and  sailed  with  the  rest  to  Antigua,  where 
she  was  wrecked  while  stopping,  partly  to  dispose 
of  the  residue  of  the  outward  cargo,  and  partly  to 
obtain  a  homeward  cargo  : — Held,  that  the  under- 
writers were  not  liable.  Inglh  v.  Vau.c,  3  Camp. 
447.     See  aim  ante,  cols.  1055,  1058,  seq. 

What  Ports.] — Where  a  vessel  sailing  from 
London  to  Grenada  was  insured  on  freight  at 
and  from   Grenada  to  London,  and  arrived  in 


safety,  and  jiroceeded  to  deliver  her  outward 
cargo  in  different  bays  of  the  island  (where  there 
is  but  one  custom-house),  and  was  lost  in  enter- 
ing a  bay,  to  which  she  was  going  for  the  double 
purpose  of  delivering  the  remainder  of  her  out- 
ward, and  taking  in  a  homeward,  cargo  : — Held, 
that  this  was  not  a  deviation,  and  that  the  under- 
writers were  liable  for  the  loss  of  the  homeward 
freight.  Warve  v.  Miller,  7  D.  &  R.  1  ;  4  B.  &  C. 
538  ;  1  Car.  &  P.  237  ;  4  L.  J.  (o.S.)  K.  B.  8. 

Under  a  jjolicy  on  goods  at  and  from  London 
to  any  port  or  i)orts,  place  or  places,  in  the 
Baltic,  backwards  and  forwards,  with  leave  to 
touch  and  stay  at  any  ports  and  places,  for  all 
purposes  whatsoever ;  the  assured  may  wait  at 
any  port  for  information  as  to  what  port  in  the 
Baltic  the  ship  might  safely  proceed  to  to  dis- 
charge her  cargo  ;  that  being  one  of  the  objects 
of  the  adventure  arising  out  of  the  troubled  and 
shifting  state  of  the  different  governments  on 
the  Baltic  shore  from  the  pressure  of  the  French 
arms.  Rueker  v.  Allnutt,  15  East,  278  ;  13  R.  R. 
465. 

Policy  on  a  ship  "  at  and  from  Antigua  to 
England,  with  liberty  to  touch  at  all  or  any  of 
the  West  India  islands,"  Jamaica  included  : — 
Held,  that  the  ship,  under  the  protection  of  this 
policy,  might  touch  at  any  of  the  West  India 
islands,  although  not  in  the  direct  course  from 
Antigua  to  England,  and  stay  at  such  as  she 
visited  the  time  necessary  to  complete  her  home- 
ward cargo.  Metcalfe  v.  Parry,  4  Camp.  123  ; 
15  R.  R.  734. 

What  is  a  Port.] — Under  a  policy  insuring  a 
brigantine  "  at  and  from  L.  to  S.,  and  thence  to 
Barcelona,  and  at  and  from  thence  and  two 
other  ports  in  Spain  to  a  port  in  Great  Britain  ": 
— Held,  that  Salve,  a  place  lying  in  a  bay,  having 
warehouses  and  a  jetty,  with  a  depth  of  water 
sufficient  for  fehiccas  but  not  for  large  ships,  and 
a  good  roadstead  anchorage,  where  ships  lie  and 
are  loaded  by  means  of  small  craft,  having  also 
a  custom-house  and  officers,  is  a  port  within  the 
meaning  of  the  policy.  Sea.  Insurance  Co.  of 
Scotland  v.  Gavin,  4  Bligh.  (N.s.)  578  ;  2  Dow 
&  C.  129. 

Loading  Port.] — A  policy  was  effected  "at 
and  from  Singapore,  Penang,  Malacca,  and 
Batavia,  all  or  any,  to  the  ship's  port  of  dis- 
charge in  Europe,  with  leave  to  touch,  stay  and 
trade  at  all  or  any  ports  or  places  whatsoever  and 
wheresoever,  in  the  East  Indies,  Persia,  or  else- 
where, upon  goods  in  certain  vessels,  beginning 
the  adventure  from  the  loading  there  of  the 
ships  as  above."  The  ship  took  in  part  of  her 
cargo  at  Batavia,  then  went  to  Sourabaya, 
another  port  in  the  East  Indies  (not  in  the 
course  of  a  voyage  from  Batavia  to  Euroije,  and 
not  specified  by  name  in  the  policy),  and  took  in 
other  goods,  then  returned  to  Batavia,  whence 
she  aftei-wards  sailed  for  Europe,  and  was  lost  by 
perils  of  the  sea  : — Held,  that  going  to  Sourabaya 
was  no  deviation,  and  that  the  goods  there  taken 
on  board  were  protected,  as  that  was  a  loading 
port  within  the  policy.  Hunter  v.  Leutltley,  10 
B.  &  C.  858  ;  8  L.  J.  (o.s.)  K.  B.  274.  Affirmed, 
Leathley  v.  Iltniter,  5  M.  &;  P.  457  ;  7  Bing.  517  ; 
1  C.  &  J.  423  ;  1  Tyr.  355  :  9  L.  J.  (o.s.)  Ex.  118 
—Ex.  Ch. 

Insurance  on  a  ship  "  at  and  from  her  port  of 
latling  in  North  America  to  Liverpool."  She 
tooli  in  part  of  her  cargo  at  K.,  in  Nevr  Bruns- 
wick, and  then  sailed  from  thence  to  B.  in  the 
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same  province,  seven  miles  distant,  on  the  same 
bav  of  the  sea.  She  there  completed  her  cargo, 
and  then  returaed  to  K.  to  receive  provisions, 
&c. ;  after  which  she  sailed  for  England,  and 
was  lost  on  the  voyage.  B.  was  not  in  the  way 
from  K.  to  Liverpool.  B.  and  K.  were  situate 
on  creeks,  opening  into  the  bay,  and  were  spoken 
of  by  some  persons  as  ports,  but  neither  of  them 
had  a  custom-house.  They  had  custom-house 
officers,  and  were  under  the  jurisdiction  of  the 
custom-house  of  St.  John,  New  Brunswick  : — 
Held,  that  after  the  ship  had  begun  to  load  at 
K..  that  was  her  port  of  lading  :  that  the  term 
'■port  of  lading"  in  the  policy  did  not  allow  of 
her  afterwards  going  to  B.,  and  that  her  doing 
so  was  a  deviation.  Bfown  v.  Tuijlcur,  4  A.  &  E. 
241  :  n  N.  .*c  M.  472  ;  1  H.  &  Walms.  578  ;  5 
L.  J.,  K.  B.  57. 

On  a  policy  at  and  from  Pernambuco  or  any 
other  port  or  ports  in  the  Brazils  to  London, 
"  beginning  the  adventure  from  the  loading  the 
goods  on  board  ship,  on  the  termination  of  her 
course,  and  preparing  for  her  voyage  to  London." 
The  ship  on  the  termination  of  her  cruise  touched 
at  Pernambuco,  but  failing  to  procure  a  cargo 
there,  she  proceeded  for  St.  Salvador,  and  was 
lost  on  her  voyage  thither  : — Held,  that  the 
ship's  proceeding  for  St.  Salvador,  was  no  devia- 
tion. Laiiiheii  v.  Liddard,  1  Marsh.  149 ;  5 
Taunt.  480  ;  15  R.  R.  557. 

Where  a  ship  was  insured  at  and  from  Hull  to 
her  port  or  ports  of  loading  in  the  Baltic  Sea 
and  Gulf  of  Finland,  with  liberty  for  her  to 
proceed  and  sail  to  and  touch  and  stay  at  any 
ports  or  places  whatsoever,  for  all  purposes, 
particularly  at  Elsinore,  without  being  deemed 
a  deviation  ;  and  she  touched  and  stayed  at 
Elsinore  and  Dantzic  to  deliver  goods.  Pillau 
being  her  place  of  loading  : — Held,  that  this 
■was  a  deviation.  Sidly  v.  Whitmore,  5  B.  & 
Aid.  45  ;  24  R.  R.  274  ;  and  see  Forxhaio  v. 
Chahert,  6  Moore,  369  ;  3  P.r.  A:  B.  158  :  28  R.  R. 
.596. 

Loss,  at  what  Time.]  —  A  policy  on  pearl- 
ashes  contained  the  u>ual  clause,  that  the  goods 
were  to  Vje  free  from  average  under  three  per 
cent.,  and  the  voyage  was  described  to  he  from 
Liveri)Ool  to  London.  The  captain  also  took  in 
gofKls  at  Liverpool  for  Southampton.  The  vessel 
met  with  Vjad  weather  Vjcfore  she  reached  South- 
amjiton,  and  the  water  puni])ed  up  took  the 
colour  out  of  the  captain's  clothes,  which  shewed 
it  was  much  impregnated  with  the  pearl-ash. 
On  arriving  at  Lonrlon  (afterdischargiiig  part  of 
the  cargo  at  Sonthatnjiton),  the  jicarl-aslies  were 
for  the  first  time  e.xainincd.  and  it  was  fliscovercd 
they  had  sustained  a  loss  of  sixty  per  cent.,  and 
were  in  a  state  of  solution,  which  it  was  proved 
could  not  take  place  in  less  than  three  or  four 
weeks.  The  vessel  had  fine  weather,  and  was  six 
days  going  from  Southatupton  to  London  : — 
Held,  first,  that  the  voyage  was  the  same  as 
described  in  the  poljcj-  up  to  the  time  of  the 
ship's  deviating  fiom  the  direct  course  from 
Liver])Ool  to  London,  in  order  to  put  in  at 
Southampton  ;  secondly,  that  it  was  properly 
left  to  the  jury  to  say,  whether,  previously  to 
the  i)oint  of  deviation,  the  jiearl-ashes  liad 
suffered  a  loss  of  about  three  percent.  Hare  v. 
Trnnn.  7  P..  &  C.  14  ;  9  D.  A:  R.  748  ;  5  L.  J. 
(O.S.)K.  B..S4.H  ;  HI  R.  R.  139. 

Employment  as  Tender.] — Action  on  a  policy 
■on  the  goods  of  a  vessel  calleil  the  "  Clipper," 


fi'om  Liverpool  to  any  ports  or  places  of  loading 
and  trade  on  the  coast  of  Africa  and  African 
islands,  during  her  stay  and  trade  on  that  coast 
and  islands,  and  thence  to  her  jjort  or  ports  of 
discharging  in  the  United  Kingdom,  with  leave 
to  call  at  all  ports  and  places,  both  backwards 
and  forwards,  without  being  deemed  any  devia- 
tion ;  with  liberty  for  the  ship  on  that  voyage  to 
proceed,  and  sail  to  and  stay  at  anj-  ports  what- 
ever ;  and  with  leave  to  load,  unload,  &c.,  goods 
wheresoever  she  might  proceed  to,  with  any  ships, 
boats,  &c.,  in  loading  and  unloading  included  ; 
particularh'  with  liberty  to  tranship  on  board 
any  vessel  or  craft  in  the  same  employ,  with  an 
agreement  that  the  vessel  might  be  employed  or 
used  as  a  tender  to  any  other  vessel  or  ship  in  the 
same  employ.  The  vessel  arrived  at  Benin,  in 
Africa,  and  stayed  there  thirteen  months,  during 
which  time  she  was  employed  in  conveying 
goods  from  a  vessel  in  the  same  employ,  at  the 
mouth  of  the  river,  to  the  Cameroons,  and  putting 
them  on  board  another  vessel,  also  in  the  same 
employ,  but  on  her  return  with  a  homeward 
cargo,  was  lost : — Held,  that  the  judge  who  tried 
the  cause  was  right  in  telling  the  jury,  that  the 
voyage  to  the  Cameroons  was  a  deviation,  and 
that  it  was  not  an  acting  as  a  tender  within  the 
meaning  of  the  policy.  Hamilton  v.  Skeddon,  3 
M.  &  W.  49  ;  M.  k.  H.  334  ;  7  L.  J.,  Ex.  1. 

Held,  also,  that  it  was  a  proper  question  for 
the  jury,  whether  her  stay  at  Benin  was  unreason- 
able or  not ;  and  they  having  found  in  the 
affirmative,  that  it  was  warranted  by  the  evi- 
dence,    lb. 

Beginning  of  Adventure.] — In  a  policy  at  and 
from  London  to  Berbice,  after  the  clause  "be- 
ginning the  adventure,"  &c.  were  inserted  the 
words  "  at  sea  "  ;  and  at  the  bottom  of  the  policy, 
the  words  "  on  ship  "  :  the  ship  without  express 
leave  so  to  do,  stopi)ed  at  Madeira,  by  which 
means  she  lost  her  convoy,  and  was  captured 
on  her  way  from  thence  to  Berbice  : — Held, 
that  the  insertion  of  the  above  words  did  not 
im])ly  that  the  risk  commenced  at  sea,  so  as  to 
justify  the  deviation  ;  though,  at  the  time  of 
effecting  the  insurance,  the  underwriters  were 
informed  that  the  ship  had  been  at  Madeira. 
Redman  v.  London  or  ZiOwdo?i,  1  Jlarsh.  136  ;  5 
Taunt.  462  ;  3  Camp.  503. 

In  what  Order.] — Under  a  policy  from  London, 
to  tiie  ship's  discharging  port  or  ports  in  the 
Baltic,  with  liberty  to  touch  at  any  port  or  ports 
for  orders,  or  any  other  purpose  ;  the  sliip,  in 
tou(;liing  for  orders  before  she  has  selected  her 
jiort  of  discharge,  is  not  confined  to  take  the 
ports  in  the  successive  order  in  which  they  lie  in 
the  course  of  the  voyage,  but  may  return  to  a 
]iort  she  has  ([uittcd  for  ordci-s  as  to  her  port  of 
discliarge.  Andrrmx  v.  MMlxh.  5  Taunt.  496  ;  2 
M.  &  S.  27  ;  16  East,  312.  And  see  Dnxcol  v. 
Jioril,  1  Bos.  &  P.  313. 

After  she  has  selected  her  port  of  discharge, 
she  must  touch  at  ports  cjnly  in  tlieir  successive 
order.     Ih. 

If  ports  of  call  are  named  in  a  policy  in  a  suc- 
cessive order,  the  ship  must  take  them  in  the 
same  succession  in  which  they  are  named. 
Gftirdner  v.  Sfnhovxr,  3  Taunt.  16  :  12  R.  R.  573. 
And  see  lii-ar/q  v.  Anderson,  4  Taunt.  229  ;  13  R.  R 
584. 

Under  a  policy  on  goods  from  A.  to  B.,  C.  and 
D.,  the  risk  attached,  where  the  ship,  v/hich  was 
captured  before  the  dividing  point,  sailwl  with 
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intention  to  proceed  directly  to  D.,  without  first 
visiting  the  intermediate  places.  Though,  if  she 
meant  to  go  to  more  tlian  one  of  the  i)laces  so 
named,  she  nuist  visit  tliem  in  the  order  in  which 
they  stand  in  the  policy.  Martsdcn  v.  Rcid,  3 
East,  572  ;  7  R.  E.  516. 

Intermediate  Voyages.] — Liberty  to  touch  and 
stay  at  any  port,  i:c.,  in  the  voyage  ;  by  usage 
of  "the  trade  may  cover  intermediate  voyages. 
FarquJiarson  v.  Hunter,  1  Park,  Ins.  (8th  ed.) 
105. 


7.  Seeking  Convoy. 

It  is  not  a  deviation  for  a  ship  to  leave  the 
regular  track  for  the  purpose  of  seeking  convoy, 
when  bona  tide  for  the  benefit  of  all  concerned, 
unless  expressly  prohibited  by  the  terms  of  the 
policv.  D'Ag Hilar  v.  Tohiii,  Holt,  N.  P.  185  ;  2 
Marsh.  265. 

Deviation  for  the  purpose  of  joining  convoy 
does  not  avoid  the  policy.  Gordon  v.  Jlorley,  2 
Str.  1265.  S.  P.,  Bond'y.  Gonmles,2  Salk.  445  ; 
Holt,  469. 

8.  Cruising. 

Out  of  Course  of  Voyage.] — Whether  an  insur- 
ance of  a  ship  with  or  without  letters  of  marque 
upon  a  certain  voyage  and  commercial  adventure 
from  A.  to  B.,  enables  her  to  chase  for  the  pur- 
pose of  hostile  attack  and  capture  any  vessel  she 
may  happen  to  descry  in  the  course  of  the  voyage 
insured,  in  whatever  direction,  or  to  any  limit, 
and  whether  known  at  the  commencement  of 
such  chasing  to  be  an  enemy  or  not  ;  or  whether 
those  words  are  to  be  confined  to  a  leave  to  em- 
ploy force  only  for  the  purpose  of  defence  (in- 
cluding a  liberty  of  attack  and  chase  only  as  far 
as  they  may  be  fairly  supposed  to  promote 
ultimate  security),  must,  in  the  absence  of  any 
legal  decision  as  to  their  construction,  depend 
upon  the  received  practice  and  known  sense  of 
commercial  men,  if  there  is  any  such  received 
practice  in  use  among  them.  But  at  any  rate 
such  words  do  not  appear  to  authorise  direct 
cruising  out  of  the  course  of  the  voyage  in  search 
of  prize.  Parr  v.  Anderson,  6  East,  202  ;  2 
Smith,  316  ;  8  R.  R.  461. 

A  policy  on  a  ship  on  a  certain  commercial 
voyage,  with  or  without  letters  of  marque,  giving 
leave  to  the  assured  to  chase,  capture,  and  man 
prizes,  however  it  may  warrant  him  in  weighing 
anchor,  while  waiting  at  a  place  in  the  course  of 
the  commercial  voyage,  insured  for  the  purpose 
of  chasing  an  enemy,  who  had  before  anchored 
at  the  same  place  in  sight  of  him,  and  was  then 
endeavouring  to  escajje,  will  not  warrant  him, 
after  the  capture,  and  in  the  course  of  the  further 
prosecution  of  the  voyage,  in  lying-to,  in  order 
to  let  the  prize  keep  up  with  him,  for  the  purpose 
of  protecting  her  as  a  convoy  into  port,  there  to 
have  her  condemned  ;  though  such  port  was 
within  the  voyage  insured.  Lawrence  v.  Sydc- 
Utham,  6  East,  45  ;  2  Smith,  214  ;  8  R.  R.  385. 

Repairing  Prize.] — Leave  granted  in  a  policy 
on  a  fishing  voyage  to  see  prizes  into  port  does 
not  authorise  the  ship  to  remain  in  port  till  a 
prize  receives  necessary  repairs,  which  she  could 
not  otherwise  have  had  :  and  at  most  extends  to 
seeing  the  prize  mooretl  safely,  and  giving  the 
necessary  orders  for  lier  final  destination.  Jar- 
ratt  v.  Ward,  1  Camp.  263  ;  lU  R.  R.  677. 


Lying  in  Wait.] — Liberty  given  in  a  policy  on 
a  fishing  voyage,  to  chase,  capture,  and  man 
prizes,  cioes  not  authorise  the  ship  to  lie  by  nine 
days  off  a  jiort,  waiting  for  an  enemy's  ship  to 
come  out  when  she  should  have  completed  her 
cargo  ;  although  she  lay  in  wait  during  that 
time  within  the  limits  of  her  fishing  ground. 
IJibhertw.  Halllday,  2  Taunt.  428  ;  11  R.  R.633. 

Time.] — A  liberty  to  "  cruise  six  weeks,"  in  a 
policy,  means,  "six  weeks  successively  from  the 
commencement  of  the  cruise."  Si/eres  v.  Bridge, 
2  Dougl.  527. 

Chasing  Enemy.] — Semble,  a  ship  may  chase  an 
enemy,  but  may  not  cruise,  without  being  guilty 
of  deviation.  Jully  v.  Walker,  2  Park,  Ins.  (8th 
ed.)  630. 

X.  LOSSES. 

1.  Total  Loss,  1224. 

2.  Constructive  Total  Loss,  1236. 
8.  Average  Loss. 

a.  General,  Average,  1240. 
h.  Warranty  against,  1247. 

4.  Ajustment. 

a.  Persons  adjusting,  1253. 
h.  Computation,  1255. 
r.  Effect  of,  1262. 
d.  Payment,  1266. 

5.  E.r2)enses — Sue  and  Labour  Clause,  1267. 

1.  Total  Loss. 

Destruction  of  Vessel.] — A  vessel  is  totally 
lost  within  the  meaning  of  a  policy,  when  it 
becomes  as  a  ship  of  no  use  or  value  to  the 
owner,  and  is  as  much  lost  as  if  it  had  gone  to 
the  bottom  of  the  sea,  or  had  been  broken  to 
pieces,  and  the  whole  or  a  great  part  of  the 
fragments  had  reached  the  shore  as  wreck. 
Lrrinfi  v.  Jlauuinr/,  1  H.  L.  Cas.  287  ;  6  C.  B. 
391. 

When  Repairs  Possible.] — A  loss  is  also  to  be 
considered  as  total,  where  a  prudent  owner,  if 
uninsured,  would  not  have  repaired.     Lb. 

A  ship  was  insured  in  a  policy,  in  which  the 
value  was  stated  at  17,500Z.  The  ship  was  in- 
jured by  storms,  was  surveyed,  and  the  repairs 
were  estimated  at  10,50oL  When  repaired,  the 
vessel  would  have  been  of  the  marketable  value 
of  9,0001.  The  assured  abandoned,  and  claimed 
as  for  a  total  loss.  The  jury  found,  that,  under 
the  circumstances  existing  in  the  case,  a  prudent 
owner,  uninsured,  would  not  have  repaired  the 
vessel : — Held,  that  the  assured  could  recover  as 
for  a  total  loss.     Lb. 

A  Dutch  ship,  valued  in  the  policy  at  8,000Z, 
was  injured  on  a  voyage  from  Rotterdam  to 
Java  and  Sumatra  and  back  again  to  a  port  of 
discharge  in  Holland.  After  commencing  her 
voyage  she  was  stranded  on  the  Goodwin  Sands, 
and  plundered  :  she  was  ultimatel,y  removed  to 
London,  and  notice  of  abandonment  was  given 
to  the  underwriters.  It  was  proved,  that,  at  the 
time  she  was  cast  away,  she  was  worth  5,833?., 
that  her  value  as  she  lay  was  TOOL,  and  that  the 
salvage  was  420Z.  The  expense  of  repairing  the 
ship  in  England  would  have  been  4,615Z.  ;  if  she 
had  been  entitled  to  an  English  register  she 
would  have  been  worth,  when  repaired,  from 
i,nOOl.  to  4,700?.  ;  and  if  she  had  been  a  British 
ship,  it  would  have  been  prudent  for  a  British 
owner  to  repair  her.     It  was  proved  by  Dutch 
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witnesses,  that  the  expense  of  repairing  her  in  , 
Holland  would  not  have  exceeded  2.915Z. ;  and 
that  the  trading  companies  in  Holland  would 
not  employ  a  vessel  that  had  been  stranded  in 
the  manner  in  which  this  vessel  was  stranded, 
however  perfectly  she  might  have  been  repaired, 
and  that  this  circumstance  would  have  affected 
her  value  in  Holland.  The  judge  told  the  jury 
that,  in  con.sidering  whether  this  was  the  case  of 
a  partial  or  total  loss,  they  ought  not  to  take  into 
account  the  value  stated  in  the  policy  :  and  that, 
in  considering  the  same  question,  they  ought  to 
look  at  all  the  circumstances  attending  the  ship, 
and  to  judge  whether,  under  all  those  circum- 
stances, a  prudent  owner,  if  uninsured,  would 
have  declined  to  repair  the  ship  :  and  that,  if  so, 
they  might  find  it  a  case  of  total  loss  : — Held, 
that  this  direction  was  right.  Yvung  v.  Turing^ 
2  Scott  (N.E.)  7.52  ;  2  Man.  &  G.  593.' 

A  ship  insured  in  a  valued  policy  for  2,000Z. 
was  damaged  by  the  perils  of  the  sea  ;  she  might 
have  been  repaired  for  1,4()UZ.,  but  she  was  not 
worth  repairing  : — Held,  a  total  loss.  Allen  v. 
Sugnu%  3  Man.  k.  By.  9  ;  8  B.  &  C.  561  ;  7  L.  J. 
(O.s.)  K.  B.  53. 

When  a  vessel,  in  consequence  of  a  storm,  is 
injuied  to  such  an  extent  that  the  cost  of  her 
repair  would  come  to  more  than  her  value  when 
repaired,  the  assured  is  entitled  to  recover  as  for 
a  total  loss,  although  the  vessel,  from  the  decayed 
state  of  some  of  her  timber,  requires  it  to  be 
replaced  with  new  timber,  instead  of  fresh  fast- 
enings oidy  ;  there  being  no  reason  to  doubt  but 
that  the  decayed  parts  were  strong  enough  for 
the  vessel  to  have  safely  performed  her  voyage,  if 
she  had  not  encountered  severe  weather.  I'hiUipa 
V.  Xairne,  -i  C.  B.  343  ;  16  L.  J.,  C.  P.  194  ; 
1 1  .Jur.  455. 

A  ship  which  was  insured  ran  aground  and 
was  much  damaged.  She  was  sui-veyed,  and,  in 
consequence  of  the  report  of  the  surveyors,  was 
sold  as  she  lay  : — Held,  that,  to  entitle  the 
assured  to  recover  for  a  total  loss,  they  must 
satisfy  the  jury,  that,  as  prudent  men  and  exer- 
cising a  sound  discretion,  they  would,  if  they  had 
been  uninsuicd,  have  sold  the  vessel  as  they  did  : 
and  that  the  jury  must  Vjc  satisfied,  not  only  that 
the  assured,  if  uninsured,  would  have  acted  as 
they  did.  but  that  they  did  prudently  in  so 
acting.  Domett  v.  Young,  Car.  A:  M.  465.  See 
Fleming  v.  Smith.  1  H.  L.  Cas.  513:  JAw.s  v. 
Sm-ith,  ii  C.  B.  94 :  1 9  I ..  J .,  C.  P.  225 :  1 4  J ur.  1  ( i( i3. 

It  is  the  duty  of  a  master,  m  case  of  damage 
to  the  ship,  to  do  all  tliat  can  be  reasonably  done 
to  repair  it,  biing  liome  the  cargo,  and  earn  the 
freight.  Jienmni  v.  Ch/ipman,  2  H.  L.  Cas.  696  ; 
8  C.  B.  950  ;  13. Jur.  969. 

The  a.Hsu7'ed  is  never  bound  to  abandon,  he 
can  always  repair  if  lie  chooses,  and  refrain  from 
insisting  on  a  total  loss.  Pitman  v.  f'liirrrnal 
J/arinr  f/isi/ra/irr  Co.,  51  f,.  J..  Q.  B.  561;  9 
<2.  B.  I).  192:  46  L.  T.  863;  3()  W.  K.  906; 
4  Asp.  M.  C.  544— C.  A. 

Seizure  and  Sale  of  Ship.] — Where  a  ship  is 
seized  anri  foiKJinnicil  by  a  ffircign  state,  and 
purcliascd  by  the  master  on  behalf  fif  his  owner, 
the  owner  can  rody  recover  as  for  a  partial  loss  ; 
for  tlie  pro])crty  in  the  ship  is  not  divested  out 
of  him.  Wilson  v.  Fonter,  1  Marsh.  425  ;  6 
Taunt.  25;  16  R.  II.  560. 

Ship  Stranded  and  not  worth  Repairing — 
Subsequent  Lobs  by  Fire.] — See  ]\'iiii/l.'<idr  v. 
Glohr  Marine  Inxnrancc  Co.,  ante,  col.  1  in}. 


Cargo— Destruction  of.] — Policy  on  fruit  from 
Cadiz  to  London,  with  the  usual  memorandum  : 
in  the  course  of  the  voyage  the  fruit  was  so 
much  damaged  by  sea  water,  that  it  became 
rotten  and  stunk  ;  and  on  the  ship's  arrival  at  an 
intermediate  port,  into  which  she  was  driven, 
the  government  of  the  place  prohibited  the  land- 
ing of  the  cargo  :  the  ship  also  being  too  much 
damaged  to  proceed  on  the  voyage,  was  sold,  and 
the  cargo  necessarily  thrown  overboard  : — Held, 
that  the  assured  were  entitled  to  recover  for  a 
total  loss.  Dyson  v.  Rowcroft,  3  Bos.  &  P.  474  ; 
7  R.  R.  809. 

Injury  to.] — A  vessel  was  chartered  for 

a  voyage,  and  the  cargo  was  insured  against 
total  loss.  In  the  com-se  of  the  voyage  the 
vessel  went  aground,  became  hogged  and  sus- 
tained other  injuries,  and  surveyors  recommended 
her  to  be  stripped  with  dispatch,  and  steps  to  be 
taken  to  save  the  cargo,  but  no  attempt  was 
made  to  do  so ;  and  after  several  days  the 
master,  fearing  bad  weather,  sold  the  vessel  and 
cargo  for  the  benefit  of  all  concerned.  The 
vessel  remained  for  some  days  in  the  same  state, 
and  the  weather  proving  fine,  the  purchasers 
saved  a  large  part  of  the  cargo  : — Held,  that 
the  charterers  were  not  entitled  to  treat  the 
cargo  as  having  been  totally  lost.  Cun-ie  v. 
Bomhay  JVative  Di-iurance  Co.,  6  Moore,  P.  C. 
(N.s.)  302  ;  39  L.  J.,  P.  C.  1  ;  L.  R.  3  P.  C.  72  ; 
22  L.  T.  317;  18  W.  R.  296. 

When  a  ship  is  obliged  to  put  back,  and  the 
ilamage  she  has  sustained  is  of  such  a  nature 
that  she  cannot  pursue  her  voyage,  and  other 
ships  cannot  be  procured  to  take  the  cargo,  it  is 
a  total  loss  of  ship,  cargo  and  freight,  however 
inconsiderable  the  damage  sustained  may  be,  for 
the  voyage  in  contemplation  is  lost.  Wil.sou  v. 
lioyal  E.i-rhangc  A.ssurance  Co.,  2  Camp.  623  ; 
12  R.  R.  760. 

Insurance  on  ship,  cargo  and  freight  from 
Tortola  to  London  :  the  ship  was  driven  back  to 
Tortola  ;  and,  being  found  unfit  for  the  voyage, 
and  it  being  impossible  to  rei)air  her,  was  sold. 
There  were  no  vessels  at  Tortola  by  whicli  the 
cargo  could  ]>c  forwarded,  and  it  was  accordingly 
sold  for  nearly  the  sum  insured  ;  the  insured 
having  abandoned  : — Held,  that  this  was  a  total 
lo.ss.  Ma.nni)Uf  v.  Xewnham,  3  Dougl.  130  ;  2 
Camp.  624,  n. ;  12  R.  R.  761. 

A  ship  insured  arrived  in  port  a  more  wreck, 
and  was  oljliged  to  Ijc  lashed  to  a  hulk  to  avoid 
siidvirig.  and  in  attempting  to  remove  her  to  the 
siiore  a  few  days  afterwards  she  sank  : — Held, 
that  the  assurecl  might  recover  as  for  a  total  loss, 
though  her  cargo  was  saved  and  brought  to  a 
lirofitable  market.  Shaw  v.  Felton,  2  East,  109. 
See  al.10  Ca.iex,  post,  col.  1226. 

Cost    of    Drying    and    Warehousing  — 

Freight.] — Wiiere  goods  luive  Iweii  (laiiKiged  hy 
perils  insured  against  and  are  lying  at  a  jiiace  short 
of  tlieir  destination  in  such  a  state  that  they  may 
lie  dried  and  cariicd  on,  there  is  a  total  loss  if 
the  cost  of  (h-yiiig  and  waieliousiiig  and  other 
exjienscs  consequent  ujion  tlie  sea  damage  exceed 
what  they  are  worth  :  but  tlie  freight  payable 
upon  their  arrival  at  their  destination  is  not  to 
be  reckoned  in  this  calculation,  that  being  pay- 
able in  any  case.  If  the  shipowner  elects  not  to 
cany  the  goods  to  tlieir  destination,  his  own  ship 
being  <laiiiaged  by  sea  perils  and  incajjable,  the 
excess  only  of  the  cost  of  carrying  the  goods 
from  the  port  of   distress  to  their  destination 
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over  the  cost  of  carriage,  if  there  had  been  no 
sea  daniaa:e,  is  to  be  considered.  Farnwurth  v. 
Hiide,  36^^  L.  J.,  C.  P.  33  :  L.  E.  2  C.  P.  204  ; 
11  Jur.  (N.s.)  349  ;  15  L.  T.  395  ;  15  W.  E.  34() 
—Ex.  Ch. 

Injury  to  Electric  Cable.] — An  electric  tele- 
graph company  beinn'  about  to  lay  down  an 
electric  cable  between  Ireland  and  Newfound- 
land, a  shareholder  in  the  company  effected  an 
insurance  in  the  form  of  a, marine  policy  of  insur- 
ance, with  the  following  words  in  the  margin  of 
the  policy  :  "And  to  continue  until  the  cable  be 
laid  in  one  continuous  length  between  Ireland 
and  Newfoundland,  and  until  lUO  words  shall 
have  been  transmitted  from  Ireland  to  New- 
foundland, and  vice  versa.  The  risk  of  this 
policy  then  to  cease  and  determine.  This  policy, 
in  addition  to  all  perils  and  casualties  herein 
specified,  shall  cover  every  risk  and  contingency 
attending  the  conveyance  and  successful  laying 
of  the  cable  from  and  including  its  lading  on 
board  the  "Great  Eastern"  until  100  words  be 
transmitted  from  Ireland  to  Newfoimdland,  and 
vice  versa.  And  it  is  distinctly  declared  and 
agreed  that  the  transmission  of  the  100  words 
shall  be  an  essential  condition  of  the  policj'." 
The  ship  sailed  from  Ireland  with  a  cable  on 
board  of  the  length  of  2,200  miles  :  and  after 
about  1,200  miles  of  it  had  been  laid  down,  in 
consequence  of  the  electric  current  not  acting, 
some  of  it  was  drawn  back  into  the  ship  ;  and 
whilst  this  was  being  done  a  part  of  the  cable 
which  was  on  board  broke,  and  the  broken  end 
fell  into  the  sea.  Some  fruitless  endeavour  was 
made  to  raise  it,  but  ultimately  the  ship  returnetl 
with  the  remainder  of  the  cable,  about  1,200 
miles  in  length,  on  board  : — Held,  first,  that 
the  insurance  was  not  on  the  cable,  but  on 
the  risk  and  contingency  of  successfully  laying 
it  down.  Wilson  v.  Joneft,  36  L.  J.,  Ex.  7(S  ; 
L.  E.  2  Ex.  139  :  15  L.  T.  669  ;  15  W.  E.  435 
—Ex.  Ch. 

Held,  secondly,  that  the  insured  was  entitled 
to  recover  for  a  total  loss.     Ih. 

A  person  possessed  of  a  share  in  a  telegraph 
com  pan  J',  established  for  the  purpose  of  laying 
down  a  cable  between  the  United  Kingdom  and 
America,  insured  the  same  by  a  policy  in  the 
form  of  a  policy  of  marine  insurance.  The  insur- 
ance was  expressed  to  be  "at  and  from  the 
United  Kingdom,  say  from  London,  and  where- 
soever the  risk  may  commence,  to  the  Atlantic 
Ocean,  and  at  and  thence,  by  or  in  one  or  more 
ship  or  ships,  or  steamer  or  steamers,  to  the  place 
or  places  of  destination,  both  in  the  United 
Kingdom  ^  the  continent,  island,  or  peninsula 
of  America,  ^~  the  British  or  other  possessions 
of  America,  including  and  containing  all  and 
every  accident,  danger  and  risk  that  maj^  be 
incurred  at  sea  or  on  land,  in  all  or  any  boats, 
ships  and  craft  whatsoever  and  wheresoever, 
until  the  final,  complete  and  successful  laying 
down  of  the  Atlantic  telegraph  cable  from  shove 
to  shore."  The  blank  for  the  name  of  the  ship 
was  filled  up  thus  :  "  any  ship  or  ships,  or 
steamer  or  steamers,  or  craft  as  above  "  ;  and  in 
the  valuation  clause  the  subject  of  insurance 
■was  to  be  taken  as  "on  one  1,000?.  share  in  the 
Atlantic  Telegraph  Company,  share  valued  at 
1,100Z.  In  case  of  loss  the  part  saved  to  be  sold 
or  appraised  for  the  benefit  of  the  underwriters." 
The  insurance  contained  the  common  memoran- 
dum, with  the  addition  of  a  special  agreement,  in 


a  memorandum  annexed  to  the  policy,  that  the 
insurance  should  "cover  and  include  the  success- 
ful working  of  the  cable  when  laid  down."  A 
cable  was  finally  laid  down  after  a  previously 
abortive  attempt,  during  which  a  portion  of  it 
was  lost  by  perils  of  the  sea  ;  and  on  the  second 
attempt,  during  which  some  more  cable  was  lost, 
a  quantity  of  superfluous  cable  was  taken  out  to 
meet  contingencies.  It  was,  however,  found 
impossible  to  maintain  electrical  communication, 
and  the  telegraph  was  abandoned.  The  cause  of 
the  failure  was  the  imperfect  insulation  of  the 
copper  wire,  arising  from  defect  in  the  outer 
covering,  occasioned  by  accident  prior  to  the 
shipment  of  the  cable,  and  the  commencement  of 
the  risk,  aggravated  by  the  chemical  action  of 
the  sea  water  on  the  interior  of  the  cable,  and 
not  from  any  mischief  done  by  the  mechanical 
action  of  the  sea  : — Held,  with  respect  to  the 
portion  of  the  cable  lost  by  perils  of  the  sea,  that 
the  assured  was  entitled  to  recover  as  for  a 
partial  loss.  Pati'i-xon  v.  Harris,  1  B.  &  S.  336  ; 
30  L.  J.,  Q.  B.  354  ;  7  Jur.  (n.s.)  1276.  And  see 
S.  a,  2  B.  &  8.  814  :  9  Jur.  (n.s.)  173. 

Where  several  Packages.] — By  a  marine  policy 
of  insurance  the  insurance  was  described  to  be 
"on  1,711  packages  teas,  valued  at  one  sum, on  a 
voyage  from  New  York  to  London,"  by  a  ship 
"  warranted  by  the  assured  free  from  damage 
from  dampness,  change  of  flavour,  or  being 
spotted,  or  mouldy,  except  caused  by  actual 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial  loss 
by  sea  damage  to  certain  goods,  not  including 
tea,  "  the  loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  not  otherwise  ; 
and  the  same  practice  shall  obtain  as  to  all  other 
merchandise  as  far  as  practicable."  The  ship 
met  with  very  bad  weather  during  the  voyage, 
and  449  of  the  1,711  packages  of  the  tea  were 
seriously  damaged  by  actual  contact  of  sea  water. 
The  rest  of  the  packages  arrived  sound  and  in 
good  condition,  except  by  the  injury  to  their 
reputation  from  having  formed  part  of  a  ship- 
ment of  which  449  packages  had  been  damaged 
by  sea  water,  and  which  was  the  cause,  as  was 
usual  in  such  cases,  of  these  packages,  though 
sound  and  uninjured,  not  realising  so  high 
prices  as  they  would  have  done  if  the  449  pack- 
ages had  not  been  damaged  by  sea  water  : — Held, 
that  the  packages  insured  by  the  policy  were 
divisible,  and  that  the  assured  was  entitled  to 
recover  only  in  respect  of  the  449  packages  which 
were  actually  damaged.  Cater  v.  Great  Western 
Insurance  Co.  of  Neiv  York,  42  L.  J.,  C.  P.  266 ; 
L.  E.  8  C.  P.  552  ;  29  L.  T.  136  ;  21  W.  E.  850  ; 
2  Asp.  M.  C.  90. 

Where  memorandum  goods  of  the  same  species, 
shipped  in  packages,  are  insured,  and  it  is  not 
expressed,  by  distinct  valuation  or  otherwise,  in 
the  policy,  that  the  packages  are  separately 
insured,  the  ordinary  memorandum  exempts  the 
underwriters  from  liability  for  a  total  loss  or 
destruction  of  part  only  (not  being  general 
average),  if  there  is  no  stranding,  though  oue  or 
more  entire  package  or  packages  is  or  are  entirely 
destroyed  or  otherwise  totally  lost,  bv  the  specified 
perils.  Janson  v.  Ralli,  6  El.  &  Bl.  422  :  25  L.  J., 
Q.  B.  300  ;  2  Jur.  (N.S.)  566  :  4  W.  E.  568— 
Ex.  Ch. 

An  insurance  was  effected  on  "  master's  effects, 
valued  at  100?.,  free  from  all  average."  Some  of 
the  ai'ticles  thus  insured  were  totally  lost  by  the 
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perils  insured  against,  but  others  were  saved  : — 
Held,  that  the  assured  was  entitled  to  recover  in 
respect  of  the  goods  which  had  been  totally  lost, 
the  word  "eiiects"  being  obviously  employetl  to 
save  the  enumeration  of  the  different  articles  of 
which  the  subject-matter  of  insurance  con- 
sisted. Buff'  V.  Machenzie.  3  C.  B.  (n.s.)  16  :  26 
L.  J..  C.  P. "313  ;  3  Jur.  (n.s.)  102.5. 

By  a  ])olicy  of  any  kind  of  goods  in  a  vessel, 
and  which  were  stated  to  be  valued  at  one  entire 
sum.  ••  the  goods  so  valued "  were  insured 
'•  against  total  loss  only."  The  goods  which 
were  shipped  were,  in  fact,  of  different  kinds  and 
descriptions,  and  packed  in  separate  packages  : — 
Held,  that  it  was  not  necessary  that  the  insurer 
should  be  informed  that  it  was  intended  to  ship 
goods  of  different  kintls,  and  separately  packed, 
as  he  ought  to  have  expected  that  all  the  goods 
would  not  be  of  the  same  kind  ;  and  that  he  was 
liable  for  a  total  loss  of  each  separate  package, 
although  some  of  the  packages  shipped  were 
saved.  Wilhiimni  v.  Hyde.  3  C.  B.  (N.S.)  3i)  ; 
27  L.  J.,  C.  P.  116  :  -1  Jur.  (N.s.)  482. 

Separate    Insurances    of   Parts.]  —  On 

an  insurance  of  goods  in  "  ship  or  ships," 
which  were  declared  to  be,  and  to  be  valued 
'■  on  rice  to  be  declared  free  from  particular 
average,"  the  insurer  cannot,  by  indorsing  a 
declaration  of  interest  with  a  separate  valuation 
of  each  bag  of  rice,  create  a  separate  insurance 
on  each  Vjag.  Entwide  v.  Ellis.  2  H.  &  N.  'A'd ; 
27  L.  J.,  Ex.  105  :  6  W.  R.  76. 

A  policy  having  been  effected  on  goods  "  in 
ship  or  ships,"  declared  to  be  •'  on  rice,  to  be 
declared  free  from  particular  average,"  the 
insured  indorsed  on  the  polic}'  a  declaration, 
which  was  aft(;rwards  marked  with  the  initials  of 
the  underwriters  as  follows  : — [R.]  .")U( >  bags  rice, 
per  "  Laidmans,"  at  8.v.  3</.  per  bag,  206/.  "w. ; 
[R.]  4,500  bags  rice,  i)cr  '•  Margaret  Skelly,"  at 
Hn.  'M.  per  Vjag,  1,856Z.  os.  From  each  ship 
certain  of  the  bags  of  rice  were  safely  landcil  at 
their  port  of  destination,  others  were  jettisoned, 
being  cast  into  the  .sea  to  save  the  shii) ;  otheis, 
in  the  "  Laidmans,"  on  arriving  at  their  port  of 
destination,  were  cast  into  the  sea,  being  unfit 
for  consumption;  others  in  the  "Margaret 
Skelly,"  were  so  much  injured  by  sea  damage  as 
to  \)i:  sold  at  the  port  of  (leparture,  to  which  that 
ship  was  obliged  to  put  back.  The  underwriters 
had  paid  the  loss  on  the  gooils  jetti.soned  : — 
Held,  that  the  assured  were  not  entitled  to  recover 
the  value  of  the  bags  of  rice  cast  into  the  sea  at 
the  port  of  destination,  or  sold  at  the  port  of 
departure.     Ih. 

Mixture  of  Cargo.] — .'several  shippers  respec- 
tively slii|)p('d  Ijiiles  of  cijtton  on  board  a  general 
ship.  I'ait  of  the  l>ales  were  lost  on  the  voyage, 
part  arrived  with  the  marks  obliterated,  so  that 
their  respective  owners  cmdd  not  be  a.scertaineii, 
and  part  arrived  so  as  to  be  tiistinguishable  and 
deliverable  to  tlie  I'cspective  owners  : — Held,  .-is 
respects  each  shipper  whose  full  number  of  bales 
could  not  be  distinguishe<l  and  delivere<l,  that  he 
must  be  taken  to  have  sustained  a  total  loss  of 
part  of  his  cotton,  and  a  paitial  loss  of  the 
remainder,  according  to  a  calculation  of  the  pro- 
poition  that  would  be  a|)]ilicable  to  his  cotton, 
with  reference  to  the  whole  number  of  ImIcs  lost, 
and  the  whole  number  of  bales  which  arrived 
indistinguishable,  tipence  v.  Union  Murine  Inxiir- 
anrr  Co.,  37  L.  J.,  C.  P.  169  :  L.  R.  3  C.  P.  427  ; 
18  L.  T.  632  ;   16  W.  R.  lOlo. 


Confiscation  and  Sale  of  Cargo.] — A  cargo 
on  board  a  ship  bound  from  Liverpool  to  Mata- 
moras  was  insm-ed  against  the  usual  perils, 
including  "•  takings  at  sea,  arrests,  restraints,  and 
detainments  of  all  kings,  princes  and  people." 
The  ship  sailed  and  had  nearly  reached  her 
destination  when  she  was  captured  by  a  United 
States  cruiser  and  taken  into  Xew  Orleans, 
where  a  suit  was  instituted  in  the  prize  court 
for  her  condemnation.  The  insurers  contested 
the  suit,  electing  to  treat  the  loss  as  a  partial 
one.  They  obtained  the  judgment  of  the  court, 
whereupon  the  captors  appealed.  The  insured 
gave  a  formal  notice  of  abandonment,  which  the 
insurers  refused  to  accept.  Upon  the  applica- 
tion of  the  captors,  the  ship  and  cargo  were 
ordered  to  be  sold  unless  bail  were  given  by  the 
insm-ed.  Upon  receiving  intelligence  that  this 
order  had  been  made,  they  applied  to  the  in- 
surers for  assistance  in  giving  bail  to  prevent  the 
sale.  The  insurers  refused  to  give  any  assist- 
ance, and  in  the  end  the  ship  and  cargo  were 
sold  by  order  of  the  prize  court.  The  insured 
brought  an  action  to  recover  from  the  insurers, 
as  for  a  total  loss: — Held,  that  they  were  entitled 
to  recover  the  Miiole  amount  at  which  they  were 
insured  under  the  policy,  inasmuch  as  the  decree 
of  the  prize  court,  with  the  sale  of  tlie  goods 
under  it,  was  a  deprivation  of  the  ownership  of 
the  goods,  and  amounted  to  a  total  loss.  Stringer 
Y.Emilish  and  Scuttish  Marine Innuranre  Co..  10 
B.  cV:  S.  770  ;  39  L.  J..  Q.  B.  214  :  L.  R.  5  Q.  B. 
599  ;  22  L.  T.  802  ;  18  W.  R.  1201— Ex.  Ch. 

Partial  Confiscation.] — A  cargo  insured  by  a 
valued  [xilicy  was  eontiscated  and  sold  ;  btit  the 
enemy  permitted  the  foreign  consignee  to  retain 
from  the  proceeds  the  amount  of  his  accept- 
ances ;  the  assured  not  having  abandoned,  the 
loss  became  pai'tial  oidy,  and  the  assured  was 
entitled  to  recover  from  the  underwriter  a  sum 
bearing  the  same  j)roi)orti()n  to  his  subscription 
as  the  loss  ultimately  sustained  bore  to  the  whole 
value  in  the  policy.  Gold.iinid  v.  (lillici,  4 
Taunt.  803  ;  14  R.  R.  671. 

Goods  insured  upon  a  valued  i)olicy  having 
been  seized,  confi.scateil,  and  sold,  by  onlcr  of  the 
enemy's  government  on  their  own  account,  but 
the  necessary  documetits  to  verify  the  loss  not 
having  arrived  here,  the  underwriters,  on  appli- 
cation to  pay  their  subscrii)tions,  agreed  to 
adjust  and  pay  immediately  50/.  per  cent,  on 
account,  but  no  abandonment  was  made  by  the 
a.ssured  ;  and  in  the  meantime  the  foreign  con- 
signees of  the  goods,  in  consequence  of  remon- 
strances to  the  enemy's  government,  obtained  a 
restoration  of  half  the  procee<ls  of  tin;  goods 
which  had  been  so  seized  and  sold,  which  half 
amounted  to  more  than  the  whole  sum  at  which 
they  were  valued  in  the  jiolicy  :  yet  held,  that 
the'  underwriters  were  not  entitled  to  recover 
back  the  50/.  per  cent,  they  had  i)aid  on  account  ; 
the  assured  having  in  fact  sustained  a  loss  of 
half  his  goods,  for  which  he  was  no  more  than 
indemnified  by  the  50/.  |)ercent.  he  had  received; 
and  there  having  been  no  abandonment  to  the 
underwriters;  and  the  superior  value  of  the 
proceeds  arising  from  the  binefit  of  the  market, 
in  which  the  underwritcis  had  no  concern. 
Ti/nno  V.  Kdintrd.'i.  12  East,  48H  ;   1 1  R.  R.  458. 

Sale  of  Cargo  by  Court.]— A  cargo  of  .salt,  of 
the  value  with  prejiaid  freight  of  about  1,900/,, 
was  insured  from  Liverpool  to  Calcutta,  the 
'  policy  containing  the  memorandum  warranting 
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"corn,  fish,  salt,  &c.,  free  from  average  unless 
general  or  the  ship  be  stranded."  Having  en- 
countered bad  weather,  lost  both  her  anchors, 
antl  had  her  masts  cut  away,  the  ship  was  taken 
in  tow  by  salvors  and  placed  on  a  bank  out  of 
the  ordinary  course  of  the  voyage,  where  she  lay 
on  her  jiort  side  for  several  tides,  and  sustained 
considerable  further  injury.  The  salt  was  landed 
in  a  damaged  state,  and  the  ship  repaired,  though 
at  an  expense  which  exceeded  her  value  when 
repaired.  About  one-fifth  of  the  salt  might 
have  been  made  salable,  but  would  have 
realised  no  profit.  Suits  were  instituted  by  the 
salvors  in  the  admiralty  court,  and  the  salt 
sold  under  a  decree,  the  entire  proceeds  being 
absorbed  by  the  costs  : — Held,  that  there  was  a 
partial  loss  of  the  salt,  but  not  a  total  loss,  the 
seizure  and  sale  under  the  decree  of  the  admir- 
alty court  not  being  a  natural  or  necessary 
consequence  of  a  peril  insured  against :  and  that 
there  was  a  stranding  within  the  meaning  of  the 
memorandum.  De  Mnttos  v.  Savnders,  L.  R. 
7  C.  P.  570  ;  27  L.  T.  120  ;  20  W.  R.  801  :  1  Asp. 
M.  C.  377. 

Insurers  not  Concluded  by  erroneous  Judg- 
ment of  Foreign  Court.] — A  cargo  of  rye,  shipped 
on  an  Austrian  ship  foi'  carriage  from  ^Enos,  a 
Turkish  port,  to  Schiedam,  was  insured  by  a 
policy  warranted  free  of  particular  average.  The 
ship  meeting  with  stormy  weather,  a  portion  of 
the  cargo  was  damaged,  and  the  ship  had  to 
put  into  the  port  of  La  Rochelle.  Proceedings 
were  taken,  at  the  instance  of  the  captain,  in 
the  tribunal  of  commerce  at  that  port,  and  in 
consequence  the  cargo  was  landed  and  ware- 
housed. It  was  necessary  to  sell  a  portion  of 
the  cargo  immediately,  which  was  accordingly 
done.  On  the  21st  of  February,  the  court,  on 
the  petition  of  the  captain,  ordered  a  sale  of  the 
residue,  and  notice  of  abandonment  was  given 
to  the  insui-ers  on  the  ground  that,  in  the  opinion 
of  the  experts  or  surveyors,  the  rye  could  not  be 
forwarded  to  its  destination.  This  notice  the 
insurers  refused  to  accept  ;  and  on  the  5th  of 
March  they  summoned  the  captain  before  the 
tribunal  of  commerce  for  the  purpose  of  having 
it  decreed  that  there  was  no  occasion  to  sell  the 
residue  of  the  rye.  The  court  accordingly 
ordered  the  residue  of  the  rye  to  be  surveyed, 
and  the  surveyors  reported  that  it  could  be 
reshipped  and  conveyed  to  its  destination.  This 
report  was  confirmed  by  the  court,  and  notice  of 
it  given  to  the  assured,  together  with  notice  that 
any  course  pursued  with  the  cargo  would  be  for 
their  accoiint  and  on  their  responsibility.  The 
rye,  however,  was  not  forwarded,  and  remained 
until  December  warehoused  at  La  Rochelle, 
although  the  captain  might  have  procured  a  ship 
to  carry  it  on.  The  captain  having  in  the  mean- 
time procured  advances  to  meet  the  expenses 
caused  by  the  interruption  of  the  voyage,  was 
summoned,  by  the  parties  who  had  made  the 
advances,  before  the  tribunal  of  commerce  : 
and  on  the  14th  of  September  the  court  decreed 
a  sale  of  the  ship,  and  a  statement  of  general 
and  particular  average  of  the  shij)  and  cargo  to 
be  drawn  up,  which  was  accordingly  done.  On 
the  21st  of  December  the  tribunal  of  commerce 
decreed  the  sale  of  the  rest  of  the  cargo,  on  the 
ground  that  the  weather  was  unfavourable  for 
its  preservation.  On  the  25th  of  January  the 
tribunal  of  commerce  decreed  that  the  full 
amount  of  the  freight  due  upon  the  whole 
voyage   was   chargeable   upon  the   proceeds    of 


such  sale  ;  and  an  amended  average  statement, 
which  proceeded  on  this  footing,  was  confirmed 
by  the  court.  If  the  proportion  of  freight  so 
payable  was  to  be  added  to  the  extra  expenses 
incurred  in  respect  of  the  residue  of  the  cargo  so 
sold,  by  reason  of  the  interruption  of  the  voyage, 
including  the  extra  freight  in  respect  of  for- 
warding to  the  port  of  destination,  the  amount 
would  exceed  the  value  of  the  rye  at  the  port  of 
destination.  It  was  admitted  that  neither  the 
law  of  France  nor  of  Austria  was  in  accordance 
with  the  decree  of  the  25th  of  January,  and  if 
the  proper  proportion  of  freight  had  been  charged 
to  the  residue  of  cargo  sold,  the  value  at  the 
port  of  destination  would  have  exceeded  the 
expenses  : — Held,  that  there  was  no  constructive 
total  loss  of  the  cargo  ;  inasmuch  as  the  decree 
for  the  sale  of  the  residue  of  the  cargo  was  not 
due  to  the  perils  insured  against,  but  was  made 
for  the  purpose  of  paying  advances  incurred 
through  the  captain's  breach  of  duty  in  not  for- 
warding sitch  rye  to  its  destination  ;  and  the 
insurers  were  not  concluded  by  the  judgment  of 
the  French  court  from  denying  that  there  was 
no  total  loss,  because  it  was  admitted  that  such 
judgment  was  erroneous  according  to  the  law 
which  it  professed  to  administer.  Meyer  v. 
jRalli,  45  L.  J..  C.  P.  741 ;  1  C.  P.  D.  3.58  :  35 
L.  T.  838  ;  24  W.  R.  963  ;  3  Asp.  M.  C.  324. 

Fruit  Cargo  destroyed  by  Port  Authority.]— 

Where  a  fruit  cargo  being  damaged  by  sea 
water,  was,  by  order  of  the  aitthority  of  the  port 
to  which  the  ship  was  driven,  thrown  overboard: 
— Held,  that  the  assurer  was  liable  for  a  total 
loss.  Dyson  v.  Eowcroft,  3  Bos.  &  P.  474  ;  7 
R.  R.  809. 

Election.] — When  it  is  uncertain  whether  the 
damage  done  to  a  cargo  by  a  peril  insured 
against  will  result  in  a  partial  or  total  loss,  the 
assured  is  not  bound  to  make  his  election  how 
to  treat  it  as  soon  as  some  incipient  damage 
has  occurred  ;  and  his  right  to  claim  indemnity 
for  a  total  loss  does  not  mature  till  the  facts 
constituting  such  a  loss  are  ascertained.  JBroivn- 
incf  V.  Prorincial  In.snrance  Co.  of  Canada^  L.  R. 
5  P.  C.  263  ;  28  L.  T.  853  ;  21  W".  R.  587  ;  2  Asp. 
M.  C.  35— P.  C. 

Of  Freight. ]^ — When  by  the  terms  of  a  charter- 
l)arty  a  part  of  the  freight  is  made  payable  in 
advance,  tlie  charterer  has  a  right  to  deduct  the 
whole  amount  so  paid  by  him  from  any  freight 
which  may  actually  be  earned,  in  case  of  a  loss 
of  part  of  the  cargo,  and  not  only  a  proportionate 
part  of  it.  Allison,  v.  Bristol  Marine  Insurance 
Co..  1  App.  Gas.  209  :  34  L.  T.  809  :  24  W.  R. 
,  1039  ;  3  Asp.  M.  C.  178— H.  L.  (E.) 

A  shipowner  chartered  his  ship  for  a  voyage 
to  Bombay.  The  charterparty  provided  that 
freight  was  to  be  paid  on  unloading,  and  right 
delivery  of  the  cargo  at  the  rate  of  42.?.  per  ton 
on  the  quantity  delivered,  "  such  freight  to  be 
[jaid  one-half  in  cash  on  signing  bills  of  lading, 
the  remainder  on  right  delivery  of  the  cargo." 
Half  of  the  estimafed  amount  of  freight  was 
paid  in  London,  and  the  shipowner  insured  the 
unpaid  freight.  The  ship  was  lost,  but  half  the 
cargo  was  saved,  and  delivered  without  any 
additional  payment  by  the  charterer.  The  ship- 
owner then  claimed  as  for  a  total  loss  of  the  unpaid 
half  of  the  freight  :— Held,  that  on  the  proper 
construction  of  the  charterparty  and  policies  he 
was  entitled  to  recover  as  for  a  total  loss.     Ih. 
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Freight  may  be  insured  hy  a  time  policy, 
though  for  a  period  short  of  the  time  necessary 
to  complete  the  voyage  on  which  such  freight  is 
to  be  earned  :  and  there  is  a  total  loss  of  freight 
if  the  cargo  is  so  damaged  by  a  peril  of  the  sea 
in  the  course  of  the  voyage  as  to  render  it  impos- 
sible (except  at  an  expense  which  would  greatly 
exceed  its  value  on  arrival)  to  carry  it  to  its  port 
of  destination.  Michael  v.  GiUexpy,  2  C.  B.  (N.S.) 
627  :  26  L.  J.,  C.  P.  306  ;  3  Jur.  (N.S.)  1219. 

If  a  ship  whose  freight  is  insured  against 
perils  of  the  sea  suffers  sea  damage,  and  can  be 
repaired,  so  as  to  bring  home  her  whole  cargo, 
for  a  sum  which,  though  it  exceeds  the  amount  of 
freight,  is  not  more  than  a  prudent  owner,  look- 
ing to  the  value  of  his  ship,  alone  would  incur, 
the  underwriters  are  not  liable  as  for  a  loss  of 
freight  bv  perils  of  the  sea.  Moss  v.  Smith,  9 
C.  B.  94  :"  19  L.  J.,  C.  P.  225  ;  14  Jur.  1003. 

A  shij)  valued  at  12,000Z.  was  insured  from 
Valparaiso  to  England  :  the  freight,  valued  at 
4.000Z.,  was  also  insured  by  a  separate  policJ^ 
The  ship  having  sailed  with  a  full  cargo,  con- 
sisting of  800  tons  of  merchandise,  was  compelled 
by  stress  of  weather  to  put  back  to  "Valparaiso, 
where  the  master,  iinding  upon  survey  that  to 
repair  her.  so  as  to  enable  her  to  bring  home  the 
entire  cargo,  would  cost  a  sum  exceeding  the 
value  of  the  freight,  though  less  than  the  value 
of  the  ship  when  rei)aired,  sold  her  : — Held,  not 
ii  total  loss  of  either  sliip  or  freight.     //;. 

Fieight  under  a  charter  was  insured,  for  a 
voyage  from  the  Cape  of  Good  Hope  to  Honde- 
klil)  Bay,  an  open  loadstead  180  miles  up  the 
coast,  there  to  load  a  caigo  of  copper  ore,  to  pro- 
ceed therewith  to  Swansea,  at  a  freight  of  40.y. 
per  ton.  Arrived  at  Hondeklip  Bay,  the  master 
received  on  board  a  i)art  of  the  cargo  (the  whole 
being  ready),  when  a  stoim  coming  on,  he  was 
compelled  to  put  to  sea  with  the  loss  of  an 
anchor  and  an  injury  to  his  windlass  ;  and  after 
Ijcating  about  the  offing,  he  deemed  it  expedient 
to  sail  for  St.  Helena,  a  distance  of  about  1.800 
miles.  Finiling,  on  his  arrival  there,  that  he 
could  not  get  anadditicjiial  anchor  or  the  requisite 
repairs,  tlie  master  discharged  the  portion  of  the 
outward  cargo  which  he  had  not  landed  at 
Hondeklip  Bay,  and  proceeded  to  Swansea  with 
the  homeward  cargo,  short  by  about  120  tons  of 
a  full  cargo.  The  jury,  although  the  master  did 
not  run  for  the  Cajic.  where  the  necessary  repairs 
might  liave  beeti  oljtaiiicd.  found  that  the  master 
acted  throughout  as  a  prudent  ownei-,  uiiinsnied, 
would  have  <l()ne  : — Held,  that  the  underwriters 
wei'e  not  responsible  as  for  a  total  loss  of  the 
freight  of  the  120  tons  by  perils  of  the  sea. 
Phdjwtf  v.  Swann,  II  C.  B.  (N.S.)  270  ;  30  L.  .J., 
C.  P.  358  ;  7  Jur.  (N.s.)  1291  ;  5  L.  T.  183. 

See  also  llnnhhi  v.  J'dttrr.  post,  col.  1278. 

Where,  in  case  of  damage  t<>  a  shij),  the  master 
elects  to  repair  it,  the  mere  fact  that  the  expenses 
of  repair  ultimately  prove  to  be  greater  than  the 
value  of  the  shi]i,  will  not  be  sufficient  to  shew 
that  he  a(;teil  Ijeyond  the  scope  of  his  authority, 
or  to  entitle  the  owner,  in  an  action  on  a  policy 
f)f  freight,  to  recover  as  for  a  total  loss.  Jirnsoii 
V.  Chapman,  2  H.  L.  Cas.  696  ;  8  ('.  B.  950  ;  13 
Jur.  969. 

Bights  of  Underwriter  on.] — In  all  ca.scs  of 
insuranee  on  '-iii|i,  in  wliich  the  subject  is  not 
actually  annihilated,  the  assured,  claiming  as  for 
ft  total  loss,  must  give  uji  to  the  underwriters  all 
the  remains  fif  the  jirojierty  recovered,  together 
■with  all  the  benefit  or  advantage  incident  to  it  ; 


or  rather  such  property  vests  in  the  underwriters. 
Stewart  v.  Greenueh  Marine  Insurance  Co.,  2 
H.  L.  Cas.  159  :  1  Macq.  H.  L.  382. 

Fi'eight,  while  the  ship  is  in  the  course  of 
earning  it,  is  a  benefit  or  an  advantage  incident 
to  the  ship,  and  therefore  becomes  the  property 
of  the  underwriters,  paying  for  a  total  loss.     Ih. 

Ship  Condemned  by  Process  of  Law.] — There 
is  no  remedy  upon  the  yjolicy  where  the  ship  has 
been  seized  and  condemned  by  {U'ocess  of  law. 
Anon.,  1  Ld.  Raym.  724. 

Sale  of  Ship  by  Court  —  Proceeds  less  than 
Salvage.] — -To  C(_)nstitute  a  total  loss  it  is  not 
necessary  that  a  ship  should  be  actually  annihi- 
lated or  destroyed.  If  it  is  lost  to  the  owner  by 
an  adverse  valid  transfer  of  his  right  of  property 
and  possession  to  a  purchaser  by  sale  under 
decree  of  a  court  of  competent  jurisdiction  in 
consequence  of  a  peril  insured  against,  it  is  as 
much  a  total  loss  as  if  it  had  been  totally 
annihilated.  Cossman  v.  117^^  or  British 
America  Assurance  Co.,  57  L.  J.,  P.  C.  17  ;  13 
App.  Cas.  160  ;  58  L.  T.  122  ;  6  Asp.  M.  C.  233 
—P.  C. 

Where  a  ship  had  been  deserted  by  her  master 
and  crew,  having  been  previously  placed  by 
them  in  a  sinking  condition,  but  had  been  sub- 
sequently taken  possession  of  by  salvors,  towed 
into  port,  and  there  sold  together  with  the  cargo, 
by  order  of  the  admiralty  court,  for  less  than 
the  actual  cost  of  the  salvage  services  : — Held, 
in  actions  upon  policies  on  the  ship  and  freight 
respectively,  that,  assuming  the  possession  by 
salvors  of  a  derelict  vessel  to  be  only  a  construc- 
tive total  loss,  the  subsetjuent  sale  constituted  an 
actual  total  loss  of  both  ship  and  cargo.     lb. 

Salvage  less  than  Freight.] — Where  salvage 
falls  short  of  the  freight  payable  by  the  assured 
there  is  a  total  loss.  JlojifirJd  v.  Broa-n,  2  Str. 
1065. 

Right    to    Compensation  paid   by   Sovereign 

State.] — The  respondents  effected  with  under- 
writers valued  policies  of  insurance  (including 
war  risks)  on  a  cargo,  which  was  afterwards 
destroyed  by  the  "Alabama,"  a  Confederate 
cruiser,  and  the  underwriters  paid  to  the  respon- 
dents as  on  an  actual  total  loss  the  valued 
amounts,  which  were  less  than  the  real  value. 
The  Uinted  Stales,  out  of  a  compensation  fund 
createil  after  the  loss  and  distributed  under  an 
act  of  congress  ])assed  sid3sei]ueTitly  to  the  loss, 
])aid  to  the  respondents  the  difference  between 
their  real  total  loss  and  the  sum  receive<l  from 
the  underwriters.  Under  the  act  of  congress  no 
claim  was  allnwed  for  any  loss  f(U-  which  the 
l)arty  injured  slinuld  have  received  compensation 
fi-om  any  insui'cr,  but  if  such  compensation  should 
not  have  been  equal  to  the  loss  actually  suffered, 
allowance  might  be  made  for  the  difference  ; 
and  no  claim  was  allowe<l  by  or  on  behalf  of 
any  insurer  either  in  his  own  right  or  in  that  of 
the  party  itisiucd  : — Held,  thiit  tlie  underwriters 
were  not  entitle<l  to  recover  the  compensation 
from  the  res|)ondeiits.  Biirnnnil  v.  Bodocanachi, 
51  L.  J.,  Q.  B.  54H  ;  7  App.  Cas.  333  :  47  L.  T. 
277  ;  31  W.  11.  65  ;  4  Asp.  M.  C.  576— H.  L.  (E.) 

Missing  Ship.] — If  a  ship,  i'dr  which  the  under- 
writers have  paid  as  foi'  a  tf)tal  loss,  should 
chance  to  turn  u]),  she  is  to  be  considered  as 
abandoned  and  will  belong  to  the  underwriters. 
ILntsfwan.  v.  Thornion.  Ib.lt.  212  :    17  1!.  W.  632. 
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Abandonment— Goods  partly  Saved.] — Insur- 
ance on  l.i).")0  boxes  of  ssoap,  at  and  from  Liver- 
V)Ool  to  Oporto.  The  ship  grounded  on  the 
bar  at  Oporto,  and  was  bilged  ;  seventeen  boxes 
of  soap  were  lost,  and  the  rest  were  carried 
ashore  in  barges,  the  damage  not  exceeding  20 
per  cent.  Tlie  underwriter  being  sued,  paid  into 
court  20  per  cent,  upon  his  subscription  : — Held, 
a  total  loss,  without  abandonment,  the  ship  having 
never  arrived,  Ihdler  v,  Christie,  cited,  2  M.  &  S. 
87-1  ;  15  R.  R.  277  (not  now  law). 

Capture  and  Recapture— Recovery  as  for  Total 
Loss.] — See  FriiKjlc  v.  UavfJrij,  post.  col.  12'.t2. 

Warranty  against  Particular  Average— Part 
of  Goods  Saved.] — Upon  a  policy  upon  hogs- 
heads of  sugar  warranted  against  particular 
average,  some  part  of  the  sugar  in  every  hogs- 
head "being  preserved,  though  less  than  3  per 
cent,  on  the  cargo,  it  was  held  that  this  could  not 
be  a  total  loss."  Hedhnrg  v.  Pearson,  7  Taunt. 
154. 

Part    of    Cargo    Damaged  —  "Whole   Sold.]  — 

Bales  of  silk  were  insured  free  from  average  from 
Leghorn  to  Liverpool.  The  ship  put  into  Gib- 
raltar from  stress  of  weather,  and  the  cargo  was 
necessarily  unloaded.  Some  of  the  bales  were 
damaged  by  water,  and  the  master,  acting  reason- 
ably, sold  the  whole.  No  one  bale  was  so  damaged 
as  to  be  worthless.  All  might  have  been  brought 
to  England  and  sold  as  silk,  though  some  was 
much  damaued  r^Held,  not  a  total  loss.  JVanine 
v.  Haddon.  \)  C.  B.  S(j. 

Fruit  Cargo  Damaged  80  per  cent.]— Where 
a  cargo  of  fruit  was  captured  and  recaptured 
and  brought  to  its  port  of  destination,  but 
damaged  80  per  cent,  by  delay  : — Held,  to  be  a 
partial  loss.  M'Andrews  v.  Vitughan,  1  Park, 
Ins.  (8th  ed.)  253. 

Advances  for  Supplies  for  Passengers  — 
Mutiny.] — Advances  made  for  supplies  to  Chinese 
passengers  were  insured.  On  the  voyage  the 
Chinese  mutinied,  seized  the  ship,  and  refused  to 
go  to  their  destination  : — Held,  a  total  loss  of 
the  sums  instired.  Xaijlor  v.  Painter,  8  Ex.  739  ; 
10  Ex.  382. 

Total  or  Partial  Loss— Suing  and  Labouring 
—  Conditioning  Damaged  Goods  —  Method  of 
ascertaining  Partial  Loss.] — A  Thames  lighter- 
man had  eii'ected  a  policy  at  Lloyd's  on  goods  as 
interest  might  appear  to  cover  risk  of  transit  in 
his  lighters  between  Tilbury  and  Hammersmith. 
A  barge  laden  with  bags  of  rice  of  the  declared 
value  of  450/.  sank  in  the  Thames,  and  was 
submerged  for  two  tides.  The  consignees  refused 
to  take  delivery,  and  the  rice  was  kiln-dried  at  a 
cost  of  68L  and  sold  for  111/.  -.—Held,  that  this 
was  a  partial,  and  not  a  total  loss.  The  partial 
loss  was  to  be  ascertained  by  comparing  the  value 
of  the  rice  when  sound  with  the  value  of  the 
damaged  rice  after  it  had  been  kiln-drieil,  and 
not  with  its  value  as  it  arrived  damaged  at  Ham- 
mersmith. Under  the  suing  and  labouring  clause 
the  underwriter  was  liable  for  costs  reasonably 
incurred  in  conditioning  damaged  goods,  and  as 
between  him  and  the  assured  the  loss  for  which 
he  was  liable  was  not  to  be  calculated  on  the 
value  of  the  goods  when  unconditioned.  Francis 
v.  Buulton,  «5  L.  J.,  Q.  B.  153  ;  73  L.  T.  578  ;  44 
W.  R.  222  ;  8  Asp.  M.  C.  79. 


2.  Constructive  Total  Loss. 


What  Damage.] — Where  a  ship,  in  conse- 
quence of  the  inability  of  the  master  to  get  it  off 
the  rocks  where  it  has  struck,  has  been  actually 
sold,  or  where  a  cargo  of  a  perishable  nature  has 
been  so  damaged  by  the  sea  that  its  substance  is 
gone,  and  it  can  never  reach  the  destined  port  in 
specie,  the  loss  in  each  instance  is  an  actual,  and 
not  a  constructive,  total  loss.  Fleni'nuj  v.  Smithy 
1  H.  L.  Gas.  513. 

Where  a  prudent  owner  uninsured  would  have 
sold,  the  case  amounts  to  one  of  actual  total  loss. 

Sale  of  Injured  Cargo.] — Where  the  under- 
writer was  not  answerable  for  an  average  loss- 
upon  certain  hides  insured,  and  in  the  course  of 
the  voyage  the  hides  became  so  damaged  by  one 
of  the  perils  insured  against,  that  they  could  not 
have  been  carried  to  the  place  of  their  destination 
(in  consequence  of  their  state  of  putridity),, 
whereupon  the  hides  were  sold  at  the  nearest 
port  : — Held,  that  it  amounted  to  a  construc- 
tive total  loss.  Ruux  v.  Sulmdov,  1  Bing.  (N.c.> 
526  ;  1  Scott,  491  ;  1  Hodges,  49  ;  4  L.  J.,  C.  P. 
156.  See  lionx  v.  Salrador,  4  Scott,  1  ;  3  Bing. 
(N.c.)  266  :  2  Hodges,  209  ;  7  L.  J.,  Ex.  328. 

As  a  general  rule,  where  the  whole  or  any  part 
of  a  cargo  (having  stiffered  sea  damage)  is  practi- 
cally capable  of  being  sent  in  a  marketable  state 
to  its  port  of  destination,  the  master  cannot 
sell,  nor  can  the  assured  recover  as  for  a  total 
loss.  Rosetto  V.  Giirneu,  11  C.  B.  176  ;  20  L.  .J., 
C.  P.  257  ;  15  Jur.  1177". 

If  the  damage  cannot  be  repaired  without 
laying  out  more  money  than  the  thing  is  worthy 
the  reparation  is  impracticable,  and  therefore, 
as  between  the  underwriters  and  the  assui-ed, 
impossible  ;  if  it  can,  the  cargo  is  then  practically 
capable  of  being  sent  in  a  marketable  state  to 
its  port  of  destination,  the  master  cannot  sell 
it,  and  the  assured  cannot  recover  as  for  a  con- 
structive total  loss.  The  same  rule  applies,  if  a 
part  only  of  the  cargo  can  be  saved.     lb. 

Insurance  confined  to  "absolute  Damage 
caused    by    the   Perils   insured    against."]— A 

policy  of  marine  insurance  on  ship  effected 
with 'a  mutual  insurance  company  incorporated 
certain  by-laws  of  the  company  indorsed  thereon. 
The  policy  (inter  alia)  expressed  it  to  be  thereby 
declared  that  the  acts  of  the  assurer  or  assured 
in  recovering,  saving,  or  preserving  the  property 
insured  should  not  be  considered  a  waiver  or 
acceptance  of  abandonment.  One  of  the  by- 
laws provided  that,  in  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  into  a  place 
of  safety,  it  should  be  lawful  for  the  directors  of 
the  company  to  use  every  possible  means  in  their 
power  to  procure  the  safety  of  the  said  ship,  the 
owner  bearing  his  proportion  of  the  expense 
incurred  ;  and  that  no  acts  of  the  company  or  its 
agents  under  or  in  pursuance  of  the  power  thereby 
reserved  to  the  company  should  be  deemed  or 
taken  to  be  an  acceptance  or  recognition  of  any 
abandonment  of  which  the  asstu-ed  might  have 
given  notice  to  such  company  ;  and  the  com- 
pany, under  any  circumstances,  should  only  pay 
for  the  absolute  damage  caused  by  the  perils 
insured  against,  which  was  in  no  case  to  exceed 
the  sum  insured  :— Held,  that  the  effect  of  the 
by-law  was  not  to  exclude  a  constructive  total 
loss,  but  that  it  contemplated  a  partial  loss  only, 
and  was  intended  to  deprive  the  assured  of  the 
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right  he  would  otherwise  have  to  claim  extra- 
ordinary expenditure,  by  way  of  salvage  or  other- 
wise in  addition  to  the  cost  of  repairs.  Fovicood 
V.  Xorfh  Walra  Muhuil  Marine  Imurancc  Co., 
or  Fill-wood  V.  Provincial  Mutual  Marine  Insur- 
ance Co.,  49  L.  J.,  Q.  B.  .51)3  ;  II  Q.  B.  D.  732  :  42 
L.  T.  837  ;  28  W.  E.  938  ;  4  Asp.  M.  C.  293— C.  A. 

"  Total  Loss  only."] — A  policy  on  a  ship  was 
against  ••  total  loss  only.''  During  the  voyage 
the  ship  sustained  damage,  which  amounted  to 
constructive  total  loss  : — Held,  that  a  construc- 
tive total  loss  was  within  the  terms  of  the  policy. 
Jdanin  V.  Maclienzie,  13  C.  B.  (N.s.)  442  :  32 
L.  J..  C.  P.  92  ;  9  Jur.  (n.s.)  849  ;  7  L.  T.  711  ; 
11  W.  R.  342. 

Time  of— Effect  on  Valued  Time  Policy.] — A 
time  policy  is  not  prevented  from  attaching  by 
there  having  been  a  constructive  total  loss  of  the 
vessel  before  commencement  of  the  risk  insuretl. 
Barltcr  v.  Jan-son.  37  L.  J.,  C.  P.  10.5  ;  L.  K.  3 
C.  P.  303  :  17  L.  T.  473  :  16  \\.  R.  399. 

Sale  by  Foreign  Tribunal — Cause  of.]— A  sale 
of  the  subject-matter  of  iu.surance  ordered  by  a 
foreign  tribunal  within  whose  jurisdiction  it  has 
been  originally  thrown  by  perils  insured  against, 
does  not  amount  to  a  constructive  total  loss  where 
the  sale  is  not  due  to  jierils  insured  against,  such 
perils  having  ceased  to  operate,  but  is  made  for 
the  purpose  of  repaying  advances  incurred 
through  the  captain's  breach  of  duty  in  not 
transhipping  the  subject-matter  of  insurance  to 
its  destination.  Mci/er  v.  Ralll,  4.5  L.  J.,  C.  P. 
741  ;  1  C.  P.  D.  358  ;  35  L.  T.  838  ;  24  W.  R. 
9G3  ;  3  Asp.  M.  C.  324. 

Unnecessary  Sale  by  Master — SMp  not  irrepar- 
ably Damaged.] — A  ship  was  <lriven  from  her 
niDoriiigs  by  ice,  went  ashoi'C,  and  was  much,  but 
not  irreparably,  injured.  In  the  cour.se  of  rejjairs 
a  ditticulty  aiose  for  want  of  materials,  and  the 
master  sold  her  : — Held,  not  a  total  loss.  Fur- 
iieaux  V.  Bradleif,  1  Park,  Ins.  (8th  ed.)  305. 

On  Bottomry  Bonds.]  —  The  condition  of  a 
bottuiiny  bniiil  |jrns-ided  for  its  defeasance  <>n 
payment  of  the  amount  of  tlie  bond,  "or,  in  case 
of  the  loss  of  the  sliip  or  vessel,  such  an  average 
as  Vjy  custom  shall  have  become  due  on  the 
salvage,  or  if  on  the  voyage  the  sliip  or  vessel 
should  be  utterly  lost,  cast  away,  or  destroyeil." 
The  shi])  having  become  a  constructive  total  loss, 
the  bondholder,  by  a  decree  in  the  admiralty 
court,  obtaine<l  i)ayment  to  him  of  the  proceeds 
of  tlie  shiji,  which  had  been  paid  itito  court,  and 
which  were  insuflicient  ;  the  court  holding  that 
a  bottomry  bond  was  only  discliarged  by  pay- 
ment or  by  an  absolute  total  los,s,  and  tliat  the 
condition  providing  for  defea-iaiiceon  ]iayment  of 
such  average  as  l)y  custom  should  have  become 
due,  did  not  refer  to  the  case  of  a  constructive 
total  loss.  In  an  action  by  the  bondholder  on  a 
policy  of  insurance  upon  the  bond  : — Helil,  that 
tlic  doctrine  of  constructive  total  loss  was  not 
applicable  to  a  pf)licy  of  insurance  on  bottonny, 
and  that  tlie  condition  of  defeasance  <lid  not 
case  of  a  constructive  total  loss. 
Sinithcrii  Iit-1'ira iicp  Co.,  39  L.  .1., 
K.   5    Ex.   192  :    22  L.  T.  371  :   is 


to  Liverpool.  When  off  Algoa  Bay  she  encoun- 
tered very  severe  weather,  and  such  damage  that 
it  became  necessary  to  put  into  Port  Louis,  in  the 
Mauritius,  where  she  arrived  on  the  21st  August. 
She  was  sold  by  auction  under  the  captain's 
orders,  and  afterwards  broken  up,  notice  of  aban- 
dormient  being  given.  The  owners  had  bought 
the  ship  in  1855  for  20,000L,  and  20  per  cent, 
would  be  a  reasonable  deduction  in  respect  of 
wear  and  tear  at  the  time  when  the  policy 
attached.  The  cost  of  building  such  a  ship  at 
that  time  would  have  been  20.000Z.,  and  the  cost 
of  repairing  her  10.500Z.  Her  value,  after  she 
had  been  repaired  would  have  been  7,500Z.,  she 
being  a  vessel  of  exceptional  size  and  class  ;  but  an 
owner  wanting  such  a  ship  for  the  particular 
purposes  of  his  trade,  and  having  to  elect  either 
to  sell,  or  to  repair,  or  to  purchase,  would  have 
elected  to  repair  her,  for  such  a  vessel  could  not 
have  been  built  or  purchased  at  that  time  for  so 
small  a  sum  as  10,500Z. : — Held,  that  there  was 
onlv  an  average  loss,  and  not  a  constructive  total 
loss.  Grainger  v.  Martin,  4  B.  &  S.  9  ;  8  L.  T. 
79ti ;  11  W.  R.  758— Ex.  Ch.  Affirming  31  L.  J., 
Q.  B.  18(;  ;  8  Jur.  (n.s.)  995. 

Questions  for  Jury.] — Action  on  a  policy  as 
for  a  total  loss  of  freight  to  be  earned  in  carry- 
ing a  cargo  of  coals  and  iron  from  Rio  to  San 
Francisco.  On  the  voyage  the  shij)  received 
damage  from  heavy  seas,  which  compelled  her  to 
put  into  Monte  Video,  having  previously,  for 
safety's  sake,  thrown  overboard  some  portion  of 
her  cargo  and  landed  another  portion  at  the 
Falkland  Islands.  On  the  ship  being  surveyed 
at  Monte  Video,  she  was  found  to  be  incapable 
of  i)ursuing  the  voyage  with  the  cargo  on  board, 
and  no  otlier  vessel  could  be  found  to  take  the 
cargo  on.  The  cost  of  warehouse  room  was  so 
great  at  Monte  Video,  that  in  a  few  months  it 
would  have  equalled  the  value  of  the  cargo, 
and  owing  to  the  town  being  in  a  state  of  siege 
and  political  revolution,  it  was  unsafe  to  land 
the  cargo  and  leave  it  unwarehoused  :  under 
these  circtmistanteS;  the  captain,  being  in  want 
of  money,  sold  the  cargo,  and  api)lied  the  pro- 
ceeds to"  the  ship's  purposes,  and  afterwards 
brought  her  back  in  ballast  to  Liverpool  for 
rei)airs.  At  the  trial  the  judge  left  two  questions 
to  the  jury  :  first,  was  there  a  constructive  total 
loss  of  the  shi])  ?  and  secondly,  was  there  a  con- 
structive total  loss  of  the  goods  .'  The  jury 
answered  both  ([uestions  in  tiie  negative,  ami 
found  a  verdict  generally  for  the  defendant  : — 
Held,  that  there  was  no  misdirection,  and  that 
the  two  (lueslions  submitted  to  the  jury  were, 
under  the  circumstances,  proper  for  the  deter- 
minatioTi  of  the  case.  KCuKjcnder  v.  Ilonic  and 
Colonial  Inxnranee  Co.,  15  L.  'I'.  HI. 

The  rule  is,  that  to  entitle  the  assured  to 
recover  upon  a  policy,  the  loss  must  be  the  direct 
and  immcfliate  conse(|Uence  of  the  peril  insured 
against,  and  not  a  remote  om'.     //'. 


apply  to  the 
JJroomfield  v. 
Ex.  18(;  :  L. 
W.  R.  810. 


Cost  of  Repairs. ; — In  June,  18.59,  the  owners, 
of  a  ship  valued  at  17,UOO^.  caused  themselves  to 
be  insured  by  policies  for  16,000Z.  from  Bombay 


On  Abandonment.]— <S^'r  XI.  Au.vndon.mknt, 
pfist,  cols.  1277,  seq. 

On  Sale  by  Master.]— ,sVy>  XII.  Sale,  by  M.\s- 
TKU  oi'  Ship  and  Caugo,  post,  cols.  1297,  seij. 

Continuous  Perils.]- The  mortgagees  of  a  ship 
agreed  with  the  niortg.igors  to  eflFect  an  insur- 
ance on  the  ship  at  the  mortgagors'  expense,  the 
policy  to  be  held  Vjy  them  as  jiart  f.f  their 
security.     After  the  "ship  had  sailed,  the  mort- 
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gagees  effected  an  insurance  against  absolute 
total  loss  only.  On  the  voyage  the  ship  was 
<hivcn  ashore  in  a  gale,  and  having  become  a 
ci instructive  total  loss,  notice  of  abandonment 
was  given  b}^  the  mortgagees  to  the  underwriters. 
The  mortgagors  immediately  gave  notice  that 
they  would  look  to  the  mortgagees  as  if  they 
were  their  underwriters  for  a  full  insurance,  and 
recovered  from  them  the  full  value  of  the  ship. 
The  ship  remained  for  two  months  exposed  to 
the  perils  of  the  sea,  when  she  became  a  com- 
plete wreck,  and  was  then  sold  without  prejudice 
to  the  rights  of  the  parties.  After  the  sale,  but 
before  this  action,  the  mortgage  was  paid  off  • — 
Held,  in  an  action  by  the  mortgagees  against  the 
underwriters  claiming  for  an  absolute  total  loss, 
that  as  the  ship  when  sold  had  become  an 
absolute  total  loss  from  perils  which  were  con- 
tinuous, the  plaintiffs  were  entitled  to  recover. 
Lrry  v.  Mefcluiiifs  JMarine  Insurance  Co.,  1  Cab. 
A:  E.  474  ;  :)2  L.  T.  263  ;  5  Asp.,  M.  C.  407. 

Notice    of  Abandonment  —  Reinsurance.]  — 

Upon  a  constructive  total  loss  happening  to  the 
ship  insured,  notice  of  abandonment  need  not  be 
given  to  the  underwi'iters  of  a  policy  of  rein- 
surance. The  owners  of  a  ship  insured  her  for 
twelve  months  in  an  ordinary  Lloyd's  policy, 
which  contained  a  suing  and  labouring  clause. 
The  underwriters  of  the  Lloyd's  policy  reinsured 
themselves  with  a  French  company  which  rein- 
sured itself  with  the  defendants.  The  policy 
underwritten  for  the  French  company  by  the 
defendants  was  for  1,000Z.  ;  bound  them  to  pay 
the  sum  that  might  be  paid  on  the  original 
policy  ;  was  to  cover  the  risk  of  total  loss  only, 
and  contained  a  suing  and  labouring  clause. 
Whilst  the  policy  was  in  force,  the  ship  went 
ashore  and  was  much  damaged.  Her  owners 
gave  notice  of  abandonment  to  the  underwriters 
of  the  Lloyd's  policy,  but  notice  of  abandonment 
was  not  given  to  the  defendants  :  the  under- 
writers of  the  ship  ultimately  settled  with  her 
owners  at  88  per  cent.  They  expended  more 
than  .5,O00Z.  in  floating  the  ship,  and  sold  her  to 
a  builder,  who  repaired  her  at  a  cost  of  9,000?., 
and  resold  her  for  11,200?.  The  cost  of  floating 
the  ship  (after  deducting  the  price  paid  by  the 
shipbuilders)  being  added  to  the  88  per  cent, 
represented  a  loss  of  112  per  cent.  In  an  action 
by  the  French  company  as  reinsurers  against  the 
defendants  : — Held,  that  a  constructive  total  loss 
had  occurred,  and  that  as  the  defendants  had 
bound  themselves  to  pay  as  might  be  paid  on  the 
original  policy,  they  were  liable  to  the  extent  of 
1,000?.  ;  but  that  they  could  not  be  held  liable 
for  more,  as  the  underwriters  of  the  Lloyd's 
policy  were  not  the  "  factors,  servants,  or  assigns" 
of  the  plaintiffs  within  the  meaning  of  the  suing 
and  labouring  clause,  and  that  the  defendants 
were  not  liable,  at  least  by  virtue  of  that  clause, 
for  any  part  of  the  expenses  incurred  in  floating 
the  ship,  r^zielli  v.  Buxton  Mar\ up.  Insurance  Co., 
.54  L.  J.,  Q.  B.  142  :  1.5  Q.  B.  D.  11  ;  52  L.  T.  787  ; 
33  W.  R.  203  ;  5  Asp.  M.  C.  405— C.  A. 

Loss  of  Voyage,  not  of  Ship.] — ^Insurance  on 
ship  at  and  from  .Jamaica  to  any  port  or  ports, 
cruising,  kc,  for  four  months,  without  further 
account,  &:c.,  and  free  from  average  (before 
19  Geo.  2,  c.  37)  ;  the  insured  had  interest  in  the 
«hip  to  the  amount  insured.  During  the  four 
months  the  crew  mutinied,  and  the  cruise 
(])rivateer's)  was  prevented.  At  the  end  of  the 
four  months  the  ship  was  at  Jamaica  in  safety  : 


— Held,  that  the  assured  could  not  recover. 
Pole  V.  Fitzgerald,  Willes,  641  ;  Ambl.  311  ;  4 
Bro.  P.  C.  439. 

Insurance  of  ])rivateer  for  two  months.  The 
ship  was  cajitured  and  recaptured  without 
material  injury  ;  but  the  cruise  was  lost : — 
Held,  that  the  underwriter  was  liable.  Jeyihins 
V.  Macltenzie,  4  Bro.,  P.  C.  447,  n.  S.  P.,  Fitz- 
fjerald  v.  Walnhant.  Ih. ;  Whitehead  v.  Bance, 
4  Bro.  P.  C.  440,  n.  ;  Stone ij  v.  Broivn,  4  Bro.  P.  C. 
445,  n.  ;  Barclay  v.  Collier.  lb. ;  Hanhiiry  v. 
Kinrj.     Ih. 


Capture  and  Recapture.] — If  a  ship  insured 
be  taken  by  the  enemy  and  after  a  possession  of 
nine  days,  but  before  she  is  carried  infra  prfesidia, 
be  retaken  by  an  English  man-of-war  the  property 
is  not  changed.  A-s.se.riedov.  Cambridffe,  10  Mod. 
77.     See,  per  Lord  Mansfleld,  2  Burr.  695. 

Ship  Derelict— Salvage  Claim  —  Ship  Sold 
Abroad.]  —  The  cargo  on  board  the  s.s. 
••  Celestina,"  owned  by  a  merchant  at  Chili  and 
insured  for  3,300?.,  took  fire,  and  the  ship  was 
abandoned  on  high  seas  by  her  crew.  She  was 
soon  after  picked  up  by  another  English  ship 
and  towed  into  Rio,  where,  the  fire  being 
extinguished,  she  was  placed  in  the  hands  of 
the  judge  to  enforce  a  claim  for  salvage.  This 
claim  was  at  once  settled  in  England,  the  under- 
writers on  the  cargo  contributing  the  agreed  sum 
of  1,250?.  in  various  proportions,  and  the  several 
policies  were  indorsed  "  Settled  a  claim  on 
account  without  prejudice."  Instructions  were 
sent  to  Rio  for  the  ship's  release,  but  the 
Brazilian  court  refused  to  release  her,  and 
having  sold  both  ship  and  cargo,  retained  the 
proceeds  : — Held,  that  the  underwriters  must 
pay  a  total  loss,  and  were  not  entitled  to  deduct 
the  sum  paid  in  settlement  of  the  salvage  claim. 
Buchanan  v.  London  and  Prorincial  JMarine 
Imurance  Co.,  65  L.  J.,  Q.  B.  92. 

3.  Average  Loss. 
a.  G-eneral  Average. 

Mast  Cut  away — Question  for  Jury.  ] — A  ship 

being  cauglit  in  a  storm,  portions  of  the  rigging 
gave  way  to  such  an  extent  that  the  mainmast 
began  to  lurch  violently.  Whereupon,  fearing 
that  the  mast  would  rip  up  the  deck  and  thereby 
endanger  the  ship,  the  captain  ordered  it  to  be 
cut  away,  which  was  done.  In  an  action  by  the 
owner  of  the  ship  to  recover  from  the  owners  of 
the  cargo  their  proportion  of  general  average 
loss  incurred  by  the  sacrifice  of  the  mast,  the 
judge  left  to  the  jury  the  following  questions  : 
first,  are  you  of  opinion  that  the  mast  was  vir- 
tually a  wreck,  and  gone  at  the  time  it  went 
over.'  secondly,  do  you  find  it  was  hopelessly 
lost .'  The  jury  answered  both  questions  in  the 
affirmative  : — Held,  that  there  had  been  no  mis- 
direction, and  that  substantially  the  right  ques- 
tions had  been  left  to  the  jury.  Shejjherd  v. 
Kottfjen,  47  L.  J.,  C.  P.  67  ;  2  C.  P.  D.  585  :  37 
L.  T.  61.S  ;  26  W.  R.  120  ;  3  Asp.,  M.  C.  544— 
C.  A. 

If  anything  on  board  a  ship  which  is  cut  or 
cast  away  because  it  is  endangering  the  whole 
adventure  is  in  such  a  state  or  condition  that  it 
must  itself  certainly  be  lost,  although  the  rest 
of  the  adventure  should  be  saved  without  the 
cutting  or  casting  away,  then  the  destruction 
of  the  thing  gives  no  claim  for  general  average. 
Ih. 
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Tackle.] — An  action  lies  by  a  shipowner  to 
recover  from  the  owner  of  the  cargo  his  pro- 
portion of  general  average  loss  incurred  bj* 
sacrificing  the  tackle  belonging  to  a  ship  for  an 
unusual  purpose,  or  on  an  extraordinary  occasion 
of  danger,  for  the  benefit  of  the  whole  concern. 
Blrhleij  v.  Prcsgrace,  1  East,  220  ;  6  R.  R.  256. 

Repairs  and  Expenses.] — A  ship,  in  the  course 
of  her  voyage,  was  run  foul  of  by  another  ship, 
and  damaged,  and  the  captain  was  in  conse- 
quence obliged  to  cut  away  part  of  the  rigging, 
and  to  return  to  port  to  repair  the  damage  and 
cutting  away,  without  which  the  ship  could  not 
have  prosecuted  her  voyage  or  safely  kept  the 
sea  : — Held,  that  the  expenses  of  repairs,  so  far 
as  they  were  absolutely  necessary  to  enable  the 
ship  to  prosecute  the  voyage,  but  no  farther. 
and  of  unloading  the  goods  for  the  purpose  of 
making  the  repairs,  were  a  general  average. 
Secus,  the  master's  expenses  during  the  unload- 
ing, repairing  and  reloading,  and  urimpage  to 
replace  deserters  during  the  repairs.  Fhinmicr 
V.  Wlhlman,  3  M.  &  S.  482  ;  16  R.  R.  334.  See 
also  Grainger  v.  Martin,  ante,  col.  1238. 

Where,  for  the  safety  of  the  ship,  it  becomes 
necessary,  during  the  voyage,  to  put  into  a  port 
to  refit,  the  expense  of  refitting  is  not  a  general 
average.  Jarhsonv.  Charnoch,  8  Term  Rep.  509  ; 
5  R.  R.  425. 

But  where  a  ship  is  obliged  to  put  into  port 
for  tlie  benefit  of  the  whole  concern,  the  charges 
of  loading  and  unloading  the  cargo,  and  taking 
care  of  it,  and  the  wages  and  provisions  of  the 
workmen  hired  for  the  repairs,  become  general 
average.  Da  Coxta  v.  Xrwnliain.  2  Term  Rep. 
407.     See  ul.so  CuKeg  post,  col.  1247. 

The  wages  and  provisions  of  the  crew,  while 
the  ship  remained  in  port,  whither  she  was  com- 
pellerl  to  go  for  the  safet}-  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  tempest, 
were  held  not  to  be  the  subject  of  general  average  ; 
nor  the  exi)enses  of  such  repair  :  nor  the  wages 
and  [>rovisions  of  the  crew  during  her  detention 
in  port,  to  which  she  returned,  and  was  detained 
there  on  account  of  adverse  winds  and  tempest ; 
nor  the  damage  occasioned  to  the  ship  and  tackle, 
by  .standing  out  to  sea  with  a  press  of  sail  in 
tempestuous  weather ;  which  press  of  sail  was 
necessary  for  that  purpose  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and 
stranded.  Poiver  v.  Wliitinare,  4  M.  k.  S.  141  ; 
16  R.  R.  416, 

Tlie  expenses  of  the  wages  and  provisions  of 
the  crew  of  a  shi])  while  detained  in  repairing 
sea  damage  are  excluded  l)y  the  usual  warranty 
as  to  average.  J)r  Vav.r  v.  Salradar,  4  A.  ic  E. 
420  ;  6  N.  .V:  M.  713;  1  H.  ic  VV.  751  ;  5  I..  .!.. 
K.  15.  134. 

Chartered  Freight— General  Average  Charges 
payable  as  per  Foreign  Statement  if  required.] 
— V\'here  the  i;li;irt(;rcd  liciglil  nl'  a  vc>sei  jiio- 
ceciling  in  ballast  to  a  loa<ling  port  in  pursuance 
of  a  charferparty  is  insured,  and  the  oidy 
persons  interested  in  the  vessel  and  the  freight 
insured  are  the  owneis  of  the  vessel,  there 
cannot  be  any  general  average  loss,  f)r  any  loss 
to  be  treated  as  a  general  average  loss,  for  which 
the  undenvriters  are  liable,  and  this  is  so  even 
though  the  policy  contains  a  clause  jiroviding 
that  general  average  charges  should  lie  payable 
as  per  foreign  statement  if  required.  The 
Bri(iellaJV2  L.  J.,  Adm.  81  :  [1893J  P.  I8'J  :  1  R. 
616';  <;;»  L.  T.  834  ;  7  Asp.  M.  C.  337. 


Eansom  from  Pirates.] — If  goods  be  given  up 
to  pirates  to  save  the  rest,  the  loss  is  general 
average  ;  aliter,  where  part  are  taken  by  pirates. 
Hiclts  V.  Palington,  Sir  Francis  Moore,  297. 

Expenses  of  Steaming.]  — A  clipper  sailing 
ship,  fitted  with  an  auxiliary  screw,  being  on  her 
voyage  from  Melbourne  to  England,  came  into 
collision  with  an  iceberg,  and  received  such 
damage  that  her  sailing  power  was  practically 
destroyed.  By  means  of  her  screw  and  her 
steam  power  she  reached  Rio.  The  expense  of 
repairing  her  at  Rio  would  have  been  so  great 
that  the  master  projjerly  determined  to  have  her 
temporarily  repaired,  so  as  to  bring  her  home 
under  steam.  It  was  necessary  for  this  purpose 
to  purchase  coals  at  Rio  and  at  Fayal,  and  the 
ship  eventually  reached  home.  An  action  was 
brought  against  the  owners  of  a  quantity  of  gold 
on  board  by  the  shipowner,  to  recover  the  con- 
tribution to  general  average  alleged  to  be  due 
from  them  in  resi)ect  of  the  exjjeuse  incurred  in 
obtaining  coals  at  Rio  and  at  Fayal  : — Held, 
that  the  action  was  not  maintainable,  as  there 
was  no  right  to  charge  tliis  expense  to  general 
average.  Wilson  v.  Sanh  of  Victoria,  36  L.  J., 
Q.  B.  89  ;  L.  R.  2  Q.  B.  203  ;  16  L.  T.  9  ;  15 
W.  R.  693. 

A  sailing  ship  sailed  from  Melbourne,  bound 
for  London,  properly  fitted  and  manned,  and 
seaworthy  for  the  voyage,  with  coal  enough  for 
an  ordinary  voyage.  She  had  on  board,  as  was 
usual  for  such  ships  on  that  voyage,  a  donkey- 
engine  equivalent,  for  the  purposes  of  pumping 
and  working  the  ship,  to  ten  men.  A\^ithout  the 
engine  ten  more  men  would  have  been  required. 
On  the  voyage  severe  weather  caused  the  ship  to 
sj)ring  a  leak,  which  could  only  be  kei)t  down  by 
constantly  working  the  engine  at  the  pumps. 
When  the  engine  had  thus  consumed  all  the  coal 
exce[)t  one  and  a  half  ton,  the  captain,  acting 
prudently  for  the  preservation  of  the  sliij),  cut 
up  and  used  with  the  coal  some  spare  spars  and 
wood,  part  of  the  ship's  stores,  not  intended  to 
be  used  as  fuel.  There  was  no  sudden  emer- 
gency which  rendered  the  cutting  up  of  the 
spars  and  wood  necessary,  and  the  shij)  was 
exijosed  to  no  serious  risk  from  the  water  she 
made  while  there  was  sufficient  fuel  on  board  to 
work  the  engine,  but  it  would  have  been  impos- 
sible to  have  kept  the  ship  afloat  with  the  crew 
alone  without  working  the  engine.  The  eai)tain 
afterwartls  bought  coal  from  another  vessel,  and 
also  in  a  port  into  which  he  ran  for  that  pur- 
pose, just  enough  coal  to  enaljle  the  vessel  to- 
reach  London  in  safety.  Without  the  aid  of  the 
engine  the  vessel  could  not  have  continued  her 
voyage.  The  shipowner  iuiving  siu'd  a  shipper 
of  cargo  for  a  general  average  contribulion  in 
res])ect  of  the  cost  of  the  spare  sjiars  and  wood, 
and  also  of  the  bought  coal  : — Held,  first,  that 
the  cost  of  tlie  bought  coal  could  not  lie  charged 
to  gcnei'al  average.  Udrrlsoii  v.  Hank  of  Aiis- 
trahtKla,  41  L.  J.,  Ex.  36  :  L.  R.  7  Ex.  39  ;  25 
L.  ']".  944  ;  20  W.  R.  385  ;  I  Asp.  M.  C.  198. 

Held,  secondly,  by  Kelly,  C.B..  Uramwell,  B.,. 
dissentientibus  Martin,  1'..,  and  Cleasby,  B.,  that 
tlie  cost  of  the  spars  and  \vo(jd  could  l)e  charged 
to  general  average.     Jh. 

Coals  consumed  in  working  Stranded  Ship  off 
the  Ground.] — Whcic  ii  ship  or  \\vr  lackh'  are 
inteiitionally  [lul  to  an  abnornal  use  involving 
an  extraordinary  risk  of  injury  for  the  purpose 
of  saving  ship  and  cargo  from  imminent   peril, 
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any  consequent  loss  to  the  ship  is  the  subject  of 
general  average  contribution.  Working  the 
engines  of  a  shij)  whilst  she  is  fast  ashore  is  an 
abnormal  use  of  them.  Conseciuently,  coal  con- 
sumed in  so  working  the  engines  is  the  subject 
of  general  average  contribution.  Per  curiam  : 
Injury  to  the  engines  in  so  working  them  is  the 
subject  of  general  average  contribution.  The 
JBona,  English  and  American  Sfirpping  Co.  v. 
Jndfiimitii  Mutual  Marine  Insurance  Co.,  64  L.  J., 
Adm.  62':  [LSiir,]  P.  125;  11  11.707;  71  L.  T. 
870  :  48  W.  K.  2;)0  ;  7  Asp.  M.  G.  557— C.  A. 

Resisting  Attack.] — A  ship  being  unable  to 
escape  from  a  privateer,  resisted  the  attack,  beat 
off  the  privateer,  reached  her  port,  and  delivered 
her  cargo  in  safety  : — Held,  that  neither  the 
expense  of  repairing  the  ship,  nor  of  curing  the 
wounds  of  the  sailors,  nor  of  the  ammunition, 
was  the  subject  of  general  average.  Taylor  v. 
Curti.%  2  Marsh.  309  ;  6  Taunt.  608  ;  Holt,  192  ; 
4  Camp.  337  ;  16  R.  R.  686. 

If  a  ship,  in  order  to  escape  from  a  privateer, 
carries  an  unusual  press  of  sail,  and  succeeds  in 
getting  awajr,  but  sustains  damage  in  so  doing, 
this  is  a  sea  risk,  not  a  general  average  loss. 
Cov/M/fon  v.  Roberts,  2  Bos.  &  P.  (N.R.)  378 ;  9 
E.  R.'669. 

Expenses  of  getting  off  Stranded  Ship.] — 
Extraordinary  expenses  incurred  in  getting  off  a 
stranded  ship,  after  the  cargo  has  been  removed 
to  a  place  of  safety,  are  not  (in  the  absence  of 
exceptional  circumstances)  general  average  to 
which  the  owner  of  cargo  is  liable  to  contribute, 
although  the  goods  remain  in  the  control  of  the 
shipowner's  agents.  Waltheio  v.  Marrojani,  39 
L.  J..  Ex.  81  :  L.  R.  5  Ex.  116  :  22  L.  T.  310— 
Ex.  Ch. 

Semble,  that  such  expenses  may,  as  against 
the  owner  of  cargo  so  removed  be  general 
average,  if  the  goods  cannot  be  otherwise  carried 
forward,  or  only  at  a  great  expense,  or  after  a 
delay  which  would  deteriorate  the  goods.     lb. 

A  ship  laden  with  cargo,  while  in  port,  was 
driven  ashore  on  the  5th  of  October  ;  the  cargo 
was  unshipped,  and  by  the  19th  was  landed  and 
warehoused  in  safety  under  the  superintendence 
and  control  of  the  shipowner's  agents  ;  an  attempt 
w^as  then  made  to  float  the  vessel,  which  was 
abandoned  on  the  24th  of  November.  Subse- 
quently a  second  attempt  was  made,  which,  on 
the  31st  of  December,  succeeded  ;  the  ship  was 
taken  into  port  and  repaired,  and  after  reshi])i)ing 
the  cargo,  proceeded  to  its  destination  : — Held, 
that  the  expenses  of  getting  the  vessel  off  were 
not  general  average  to  which  the  owners  of  cargo 
were  bound  to  contribute.     lb. 

Expenses  incurred  in  getting  off  a  stranded 
ship,  and  taking  her  to  a  port  for  repair,  after 
the  entire  cargo  has  been  discharged  and  in 
safety,  are  not  chargeable  to  general  average, 
but  are  chargeable  to  a  particular  average  on 
the  ship  alone.  Job  v.  Laiujton,  6  El.  &  Bl.  779  ; 
26  L.  J.,  Q.  B.  97  ;  3  Jur.  '(n.s.)  109  ;  4  W.  R. 
€41. 

A  ship  was  chartered  to  proceed  from  Liver- 
pool to  a  foreign  port,  and  there  load  a  return 
cargo,  for  freight,  payable  on  delivery  of  the 
home  cargo.  She  took  on  board  an  outward 
cargo,  sailed  and  was  driven  on  a  bank  by  a 
storm  near  Liverpool,  and  the  cargo  was  rescued 
from  her,  and  carried  to  Liverpool,  and  there 
warehoused  ;  the  ship  still  remaining  ashore  in  a 
situation  of  peril.      Some  days  afterwards,  the 


ship  was  got  off  and  taken  to  Liverpool,  where 
she  was  repaired,  and  again  took  the  cargo  on 
board  and  proceeded  on  her  voyage.  It  was 
agreed  between  the  insured  and  the  underwriters 
on  chartered  freight,  that  the  freight  was  to  be 
taken  as  liable  to  contribute  to  general  average  ; 
and  the  only  ciuestion  for  the  court  was,  whether 
the  expenses,  incurred  after  the  goods  were  in 
Liverpool,  in  getting  the  ship  off  without  which 
she  could  not  have  proceeded  on  her  voyage  or 
earned  the  chartered  freight,  were  general  average 
to  which  the  ship,  freight  and  cargo  were  to  con- 
tribute, or  were  chargeable  to  ship  alone,  or  were 
chargeable  on  any  other  principle  : — Held,  that 
as  the  ship  and  freight  were  both  in  peril,  and 
both  saved,  the  freight  must  contribute  as  well 
as  the  ship,  supposing  the  cargo  not  to  contribute. 
Morun  v.  Jones,  7  El.  &  Bl.  523  ;  26  L.  J.,  Q.  B. 
187;  3  Jur.  (n.s.)  663  ;  5  W.  R.  .503. 

But  the  court  drew  the  inference  of  fact,  that 
the  whole  saving  of  the  cargo  and  ship  was  one 
continued  transaction,  and  on  that  hypothesis  : — 
Held,  that  the  expenses  were  general  average, 
to  which  ship,  freight  and  cargo  must  contribute. 
lb. 

Raising  Sunken  Vessel.] — The  remuneration 
which  the  shipowner  is  obliged  to  pay  for  ser- 
vices rendered  in  raising  and  repairing  a  sunken 
ship  gives  a  claim  to  a  general  average  contribu- 
tion provided  such  services  appear  to  be  for  the 
joint  benefit  of  the  ship  and  cargo.  Kemp  v. 
JIalUday,  6  B.  &  S.  723  ;  35  L.  J.,  Q.  B.  156  ; 
L.  R.  1  Q.  B.520  ;  12  Jur.  (N.S.)  582  ;  14  L.  T. 
762;  14  W.  R.  697— Ex.  Ch. 

Scuttling  Ship  to  extinguish  Fire.] — Damage 
to  cargo  by  scuttling  a  ship  to  put  out  a  fire  is 
the  subject  of  general  average  contribution. 
Achard  v.  Ming,  31  L.  T.  647  ;  2  Asp.  M.  C.  422. 

There  is  no  valid  custom  excluding  the  loss 
from  general  average.     lb. 

The  plaintiff  chartered  a  ship  from  the  defen- 
dant, and  by  the  charterparty  it  was  provided, 
"  all  questions  of  general  average  to  be  settled 
according  to  the  custom  of  the  London  under- 
writers at  Lloyd's."  A  fire  broke  out  on  board, 
the  ship  was  scuttled  to  extinguish  it,  and  the 
cargo  was  damaged  thereby.  The  loss  was 
adjusted  as  general  average,  and  the  plaintiff 
brought  his  action  to  recover  from  the  defendant 
the  ship's  contribution.  The  judge  directed  the 
jury  that  the  loss  was  general  average  according 
to  law,  and  the  question  was  whether  there  was 
a  valid  custom  excluding  such  loss  from  general 
average.  The  jury  found  that  no  such  custom 
existed,  and  the  verdict  was  entered  for  the 
plaintiff.     lb. 

Ship  on  Fire  in  Harbour  —  Termination  of 
Adventure.] — To  i)Our  water  upon  the  cargo, 
pursuant  to  the  master's  orders,  for  the  purpose 
of  extinguishing  a  fire  which  had  broken  out  in 
a  ship's  hold,  is  a  general  average  act ;  and  if  the 
cargo  is  thereby  injured,  the  owner  is  entitled  to 
a  contribution.  Whilst  the  cargo  remains  on 
board  a  shij)  after  her  arrival  at  the  port  of 
destination,  the  maritime  adventure  is  not 
terminated  so  as  to  absolve  the  owners  of  the 
cargo  and  the  ship  from  mutual  rights  and 
liabilities.  The  defendants  were  the  owners  of 
the  "  H.,"  which,  having  arrived  at  her  port  of 
destination  at  the  end  of  a  voj-age,  unloaded 
about  1,300  tons  of  her  cargo  ;  about  100  tons 
remained  on  board.     Whilst  she  was  lying  at  a 
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wharf,  a  fire  broke  out  in  her  hold  :  and,  in 
order  to  extinguish  it.  her  master  caused  water 
to  be  poured  into  her.  whereby  some  goods, 
forming  part  of  the  cargo  and  belonging  to  the 
plaintiffs,  were  damaged.  The  "  H."  might  have 
been  scuttled  and  raised  again  ;  but  if  the  fire 
had  not  been  extinguished,  she  would  have  been 
in  peril  of  partial  destruction  : — Heltl,  that  the 
defendants  were  liable  to  contribute  by  way  of 
general  average  for  the  damage  done  to  the 
plaintiff's  goods.  Whltecroiss  Wire  Co.  v.  Sarill, 
51  L.  J.,  Q.  B.  426  ;  8  Q.  B.  D.  653  ;  46  L.  T. 
643  ;  30  W.  R.  .588  ;  4  Asp.  M.  C.  531— C.  A. 

Sale  of  Cargo.] — A  claim  for  contribution  to 
general  average  arises  only  where  a  part  of  the 
cargo  is  sacrificed  for  the  preservation  of  the  ship, 
and  the  rest  of  the  cargo  from  an  impending 
danger  ;  not  where  a  part  of  the  cargo  is  sold  to 
raise  money  at  a  port  to  which  the  ship  has  put 
back  for  therepair  of  damage  incurred  by  ordinary 
perils  of  the  sea.  Ilallett  v.  Wu/ram,  9  C.  B. 
580  :   19  L.  .J..  C.  P.  2S1. 

Deck  Cargoes — General  Principles  as  to  Jetti- 
son.]— Where  goods  are  jettisoned  for  the  com- 
mon good,  the  loss,  as  a  rule,  comes  within 
general  average,  and  must  be  borne  proportion- 
ally "Vjy  those  interested."  To  this  rule  there  is 
an  exception,  viz.  that  deck  cargo  jettisoned  is 
not  entitled  to  general  average  contribution.  To 
this  exception,  however,  there  are  two  exceptions, 
viz.  that  coasting  vessels  are  without  the  excep- 
tion, and  also  those  cases  where  by  custom  the 
deck  cargo  is  one  customary  in  the  trade,  and, 
perhaps,  also  from  the  port.  It  is  said  that  there 
is  a  further  exception,  viz.  where  by  agreement 
with  the  shipper  the  cargo  is  shijjped  on  deck. 
We  are  of  a  different  opinion.  Per  cur.  in  Wriqlit 
V.  Murwnud,  50  L.  J.,  Q.  B.  643  ;  7  Q.  B.  D.  62  ; 
45  L.  T.  297  ;  29  W.  R.  673  ;  4  Asp.  M.  C.  451— 
C.  A. 

Legality.] — A  declaration  by  shipowners, 

against  an  underwriter  of  a  time  policy,  upon 
the  hull  and  stores,  alleged  that  on  a  certain 
voyage  certain  pigs  were  shipped  on  board  the 
vessel,  and  that,  from  stress  of  weather,  it  became 
necessary,  for  the  preservation  of  the  vessel  and 
her  cargo,  to  throw  the  jiigs  overboard.  Ijy  reason 
whereof  the  jjlaintiffs,  in  respect  of  their  interest 
in  the  hull,  hafl  to  pay  a  pro])ortionable  part  of 
the  value  of  the  pigs,  and  sustained  a  general 
average  loss.  A  plea,  that  the  pigs  thrown  over- 
board had  been  stowed  on  the  deck,  by  reason 
whereof  the  defendant  was  not  liable  to  contri- 
bute any  averai.'e  loss  sustained  by  their  jettison, 
is  Vjad,  as  the  mere  fact  of  stowing  the  pigs  on 
<leck  is  no  answer  to  the  action.  Milliourd  v. 
Jlihhpti,  2  G.  &  \).  142  ;  3  Q.  B.  120  ;  11  L.  J., 
g.  B.  137  ;  6  Jur.  706. 

Deck-cargo  (timber)  lawfully  laden,  pursuant 
to  charterparty,  having  broken  adrift  in  conse- 
(juence  of  stormy  weather,  and  impc(liiig  the 
navigation  and  endangering  the  safety  of  the 
ves.sel,  was  necessarily  thrown  overboard  ; — 
Held,  that  the  shipper  was  entitled  to  claim 
general  average  in  res]»ect  thereof,  as  against  the 
shipowner.  Johnxon  v.  Cluipman^  19  C  B.  (N..S.) 
563;  35  L.  J.,  C.  P.  23;  15  L.  T.  70;  14  W,  K. 
264. 

In  order  to  make  the  jettison  of  cargo  the  sub- 
ject of  a  general  average  contribution,  the  facts 
must  be  established  that  there  was  a  maritime 
peril;    that    the   sacrifice  made  was  to  avert  a 


danger  common  to  the  whole  adventure,  and  that 
such  sacrifice  was  voluntary.     Ih. 

The  plaintiffs  shipped  certain  cattle  as  a  deck 
cargo  on  board  the  defendant's  vessel :  during 
the  voyage  a  storm  arose,  and  owing  to  stress  of 
weather  the  master  jettisoned  the  deck  cargo  by 
throwing  the  cattle  overboard.  The  act  of  jetti- 
son was  proper  and  necessary  on  the  part  of  the 
master  for  the  safety  of  the  defendant's  vessel : 
—  Held,  that  the  plaintiffs  could  not  recover 
from  the  defendants  a  general  average  contribu- 
tion for  the  loss  of  the  cattle.  Johnson  v.  Chaj)- 
man  (19  C.  B.  (N.s.)  563)  commented  on.  Wright 
V.  Mar  wood,  supra. 

Custom  as  to  Liability  in  respect  of.] — A 

custom  that  underwriters  are  not  liable,  under 
the  ordinary  form  of  policy,  for  general  average 
in  respect  of  the  jettison  of  goods  stowed  on  deck, 
is  a  valid  custom,  and  does  not  contradict  the 
terms  of  the  policy.  Miller  v.  Tether'inqton,  7 
H.  &  N.  954  :  31  L.  J.,  Ex.  363  ;  8  Jur.'  (x.s.) 
1039  ;  9  L.  T.  231  :  10  W.  R.  356— Ex.  Ch.  See 
also  Harletj  v.  Mtllwai-d,  1  Jones  &  C.  224. 

Deck  Cargo  at  Merchant's  Risk.] — Bur- 
ton V.  Enqllsh.  .-,3  L.  J..  Q.  B.  133  ;  12  Q.  B.  D. 
218  ;  49  L.  T.  708  ;  32  W.  R.  655  ;  5  Asp.  M.  C. 
187.  ante,  col.  587. 

Custom  as  to  Deck  Cargo.] — Da  Costa  v. 

Bdmvnd.s.  4  (amp.  142  :  2  Chit.  227  ;  16  R.  R. 
763.  (roiild  v.  Olircr.  4  Bing.  (N.C.)  134 ;  5 
Scott,  445  ;  7  L.  J..  C.  P.  68  ;  2  Man.  &  Gr.  208  ; 
2  Scott  (N.K.)  241  ;  ante,  col.  503. 

What  Recoverable  —  ' '  According  to  British 
Custom."] — A  ship  was  lying  at  anchor  in  port 
with  a  general  cargo  on  board,  when  a  fire  broke 
out  in  the  forehold.  Every  effort  was  made,  but 
without  success,  to  extinguish  the  fire  by  throwing 
water  down  the  hatchways  and  upon  the  cargo. 
Finally,  a  hole  was  cut  in  the  side  of  the  vessel, 
and  her  fore  comitartment  filled  with  water.  This 
extinguished  the  fire,  and  if  it  ha<l  not  been  done 
the  cargo  would  have  been  destmyed.  and  the  ship 
seriously  damaged  if  not  rendered  a  total  wreck. 
Part  of  a  tiuantity  of  bark  shipped  on  board 
was  damaged  or  destroyed  by  the  water  which 
was  poured  or  let  into  the  vessel  to  extinguish 
the  fire.  The  bark  was  shipped  under  a  bill  of 
lading,  which  contained  the  words,  '"average,  if 
any,  to  be  adjusted  according  to  British  custom." 
It  is  the  practice  of  British  average  a<ljustei-s  in 
adjusting  losses  to  treat  a  loss  occasioned  by 
water  in  the  manner  above  described  as  not  a 
general  aveiage  loss  : — Held,  whether  or  not  the 
loss  was, according  to  the  general  hiw  of  England, 
the  subject  of  a  general iiverage  contribution,  that 
the  words  "  British  custom"  in  the  bill  of  lading 
must  lie  taken  to  mean  the  practice  of  Britisli 
average  adjusters,  so  that  the  claim  for  general 
average  was  expressly  excluded.  Steirart  v.  West 
Indian  and  I'ltrifir  Stram.ship  Co.,  42  L.  J.,  Q.  B. 
191  :  L.  R.  M  Q.  ]{.  362  :  2S  ]..  T.  742  ;  21  W.  R. 
953  :   1  Asp.  M.  G.  52S— Iv\.  Ch. 

On  Foreign  Insurances.] — An  insurer  of 

goods  in  a  foreign  country  is  not  lialileto  indem- 
nify the  assured  (a  subject  of  that  country)  who 
is  obliged  by  the  decree  of  a  court  there  to  pay 
contribution  to  a  general  average,  which  by  the 
law  of  this  country  could  not  have  been  demanded, 
where  it  docs  not  appear  that  the  parties  con- 
tracted upon  the  footing  of  some  usage  among 
merchants  obtaining  in  the  foreign  country,  to 
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treat  the  same  as  general  average,  but  such  usage 
is  to  be  collected  merely  from  the  recitals  and 
assumption  made  in  the  decree.  Power  v.  WJi'it- 
vwir,  -i  M.  &  S.  141  ;  16  R.  R.  416. 

Practice  of  Average  Adjusters  is  not  Evidence 
of  Custom  of  Trade.] — A  long  coutiuued  practice 
of  average  adjusters  who  prepare  their  state- 
ments according  to  the  law  as  laid  down  by  the 
courts  is  no  evidence  of  such  a  custom  or  usage 
of  trade  as  can  be  impliedly  incorporated  in  a 
contract  between  a  shipowner  and  owner  of 
cargo.  The  defendants,  who  were  the  owners  of 
cargo,  in  an  action  against  them  by  the  ship- 
owner to  recover  a  general  average  contribution 
in  respect  of  ex])enses  caused  by  the  ship  putting 
into  a  port  of  refuge,  landing,  storing,  and  reship- 
piug  the  cargo,  and  leaving  the  port,  alleged  a 
custom  of  trade  that  in  such  a  case  the  expenses 
incurred  in  and  about  warehousing  the  cargo 
were  apportioned  among  the  owners  of  the  cargo 
alone,  and  the  expenses  of  reshipping  the  cargo, 
port  dues.  &c.,  were  borne  by  the  owners  of  tlae 
ship  and  freight.  Several  witnesses  were  called 
who  gave  evidence  to  the  effect  that  for  sixty  or 
seventy  years  the  practice  of  average  adjusters 
had  been  as  stated  by  the  defendants,  but  that, 
in  consequence  of  the  decision  in  Attivood  v. 
Sella/;  infra,  some  average  adjusters  had  altered 
their  mode  of  adjustment  in  such  a  case  : — Held, 
that  this  was  not  evidence  of  a  custom  of  trade 
which  could  be  left  to  the  jury.  Srenndf^en  v. 
Wallace,  46  L.  T.  742  :  30  W.'  R.  841;  4  Asp. 
M.  C.  .5.oO. 

Expenses    of    Warehousing,    &c.,    and 

Charges  on  Vessel  leaving  Port.] — Where  a 
vessel  goes  into  a  port  of  refuge,  in  consequence 
of  an  injury  to  her  which  is  itself  the  subject  of 
general  average,  the  expenses  of  warehousing 
and  reloading  goods  necessarily  unloaded  for  the 
purpose  of  repairing  the  injury,  and  expenses 
incurred  for  pilotage  and  other  charges  on  the 
vessel  leaving  the  port,  are  the  subject  of  general 
average.  The  practice  of  average  adjusters  to 
the  contrary  held  to  be  contrary  to  law.  Att- 
ivood V.  Sellar,  49  L.  .J.,  Q.  B.  .515  ;  .5  Q.  B.  D. 
286  ;  42  L.  T.  644  ;  28  W.  R.  604  ;  4  Asp.  M.  C. 
283— C.  A. 

A  ship  on  her  voyage  began  to  leak  dangerously. 
The  master,  for  the  good  of  all  concerned,  put 
into  a  port  of  refuge  for  repairs  ;  where  the 
cargo  was  for  the  benefit  of  all  concerned,  landed 
for  repairs.  It  was  then  reloaded  and  the  voyage 
completed  : — Held,  that  the  cargo  owners  were 
not  chargeable  with  general  average  contribu- 
tion in  respect  of  the  exiienses  of  reshipping  the 
cargo.  Sremdrn  v.  Wallace,  54  L.  .J..  Q.  B.  497  : 
10  App.  Cas.  404  ;  52  L.  T.  901  ;  34  W.  R.  309  ; 
5  Asp.  M.  C.  45.3— H.  L.  (E.) 

Wages  and  Expenses  in  Port  of  Distress,  not 
General  Average.] — Extraordinary  wages  and 
provisions  expended  whilst  a  ship  is  in  a  port  of 
distress  for  repairs  are  not  the  subject  of  general 
average,  except  in  case  of  urgent  necessity. 
LatewardY.  Curling.  1  Park,  Ins.  (8th  ed.)  288  ; 
and  see  Fletcher  v.  Poole,  ante,  col.  1130. 

Sue  and  Labour  Clause.]— <%-  5,  Expenses — 
Sue  and  Labour  Clause,  infra,  col.  1224. 

b.  "Warranty  ag'aiust. 

Extent  of.] — An  insurance  free  from  average, 
unless  general  does  not  extend   to   the  damage 


received  by  goods  in  a  storm.  Wilson  v.  Smith, 
1  W.  Bl.  507  ;  3  Burr.  1550. 

Memorandum — Kice.] — Rice  is  not  corn  within 
the  meaning  of  the  usual  memorandum  of  a  policy. 
Srott  V.  Bourdillon,  2  Bos.  &  P.  (n.r.)  213. 

Partial  Loss — Memorandum  —  Peas  —  Corn — 

Malt.] — Peas  arrived  damaged  and  were  sold  for 
three-fourths  less  than  the  freight  : — Held,  that 
as  the  goods  mentioned  in  the  memorandum 
arrived  the  underwriters  were  not  liable.  Mason 
V.  Shurray,  1  Park,  Ins.  (8th  ed.)  253. 

But  the  word  "  corn  "  includes  peas  and  beans. 
Ih. 

And  malt  is  corn  within  the  meaning  of  the 
clause  in  a  policy  to  be  free  from  average,  &c. 
Moody  V.  Surridge,  2  Esp.  633  ;  5  R.  R.  575. 

On  the  memorandum  "  free  from  average  under 
3Z.  per.  cent.,"  the  i;nderwriter  is  liable  for  the  . 
amount  of  the  aggregate  of  several  partial  losses, 
each  less  than  'dl.  per  cent.,  but  amounting 
together  to  more.  Blachett  v.  Roijal  Exchange 
Assjirance  Co.,  2  C.  &  .1.  244  ;  2  Tyr.  266  ;  1  L.  J., 
Ex.  101. 

Insvirance  on  goods  with  the  usual  memo- 
randum, "corn,  fish,  &c.,  warranted  free  from 
average,  unless  general,  or  the  ship  should  be 
stranded."  A  quantity  of  fish,  part  of  the  goods 
Insured,  was  so  much  damaged  by  the  perils  of 
the  sea,  that,  on  putting  into  the  jjort  of  Lisbon, 
on  a  survey  by  the  board  of  health  at  that  place, 
the  fish  was  declared  to  be,  and  in  fact  was,  of 
no  value  : — Held,  that  this  is  not  a  total  loss  of 
the  fish.     Coching  v.  Fraser,  4  Dougl.  295. 

Under  a  similar  memorandum  in  a  policy  of 
insurance  on  an  electric  cable,  the  subject  of 
insurance  in  the  valuation  clause  being  expressed 
as  "  on  one  1,000?.  share  in  the  A.  B.  Telegraph 
Company,  said  share  valued  at  1,100Z. "  :  where 
a  portion  of  the  cable  was  lost  by  peril  of  the 
sea,  and  a  portion  by  perils  not  insured  against : 
— Held,  that  the  warranty  against  partial  average 
was  applicable,  and  consequently  that  the  assured 
could  not  recover  unless  a  loss  of  3Z.  per  cent, 
had  been  sustained.  Paterson  v.  Harris,  1  B. 
&  S.  336  ;  30  L.  J.,  Q.  B.  354  ;  7  Jur.  (N.S.)  1276  ; 
5  L.  T.  53  ;  9  W.  R.  743. 

Held,  also,  that  in  assessing  the  damages,  the 
value  of  the  whole  cable  that  ever  was  exposed 
to  peril,  including  tlie  portion  lost,  miist  be 
ascertained  according  to  its  cost,  when  shipped 
free  on  board  ;  and  that  the  proportion  between 
that  value  and  the  loss  actually  incurred  by  the 
perils  insured  against  would  give  the  percentage 
payable  by  each  underwriter  on  his  subscription. 
Ih. 

Held,  also,  that  in  applying  this  principle, 
that  portion  of  the  cable  which  was  lost  in  a 
first  attempt  to  lay  down  the  cable,  and  whicli 
it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  siibsti- 
tuted  cable  ;  but,  as  regarded  a  portion  of  the 
lost  cable  which  was  taken  out  as  superfluous 
cable,  by  way  of  a  provision  against  accident,  it 
might  be  reasonable  to  consider  how  far  such 
cable,  if  not  lost,  would  have  been  depreciated 
in  marketable  value  by  having  been  coiled  in  the 
hold  of  a  vessel  or  by  other  circumstances.     Ih. 

Damages  for  Collision.] — Insm-ance  on  a  ship 
"  v.,"  with  the  usual  warranty  as  to  average. 
The  ship  having  come  into  collision  with  another 
ship,  and  proceedings  being  instituted  for  the 
damage  done  to  the  other  ship,  the  matter  was 
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referred  to  arbitrators,  who  awanled  that  each 
ship  should  bear  half  of  the  aggregate  loss.  The 
ship  '■  v.,"  on  the  settlement,  had  to  pay  a 
balance  to  the  other  ship  : — Held,  not  to  be  a 
loss  to  which  the  underwriters  were  liable.  De 
Vinix  V.  S'llmdor.  4  A.  &  E.  420  :  «  X.  cV:  M.  713  : 
1  H.  &  W.  7.->l  :  h  L.  J.,  K.  B.  134. 

Expenses  of  Crew.] — Held,  also,  that  the 
exjiense  (if  the  wages  and  provisions  of  the  crew 
of  the  •■  v.,"  during  the  time  she  was  detained  in 
repairing  damage  done  to  herself  by  perils  of 
the  sea,  was  not  such  a  loss.     Ih. 

Stranding — Goods  Insured  in  Ship  and  in 
Craft — Construction  of  Valued  Policy — Advanced 
Freight  included.; — By  a  imlicy  of  insurance 
certain  maize  was  insured,  as  to  part,  from  San 
Nicolas,  and,  as  to  the  remainder,  from  Buenos 
Ayres,  for  a  voyage  to  the  United  Kingdom,  free 
from  particular  average,  unless  the  ship  or  craft 
should  be  stranded.  The  policy  included  all 
risks  of  steam  navigation,  and  in  craft,  tranship- 
ment, or  while  waiting  transit.  The  maize  was 
valued  in  the  policy  at  7,940/.  "  (included  1,3(!1Z. 
«5.v.  t!r/.  for  advance  on  freight)."  Between  San 
Nicolas  and  Buenos  Ayres  the  ship  stranded, 
and  a  portion  of  the  cargo  was  discharged  into 
lighters,  and  part  was  wetted  and  part  lost. 
The  ship  got  off,  and  at  Buenos  Ayres  was  sur- 
veyed, and  was  admitted  by  both  parties  to  be 
seaworthy  to  continue  her  voyage,  and  there- 
upon the  discharged  cargo  was  reshipped,  together 
with  the  Buenos  Ayres  portion  of  the  maize, 
which  had  been  awaiting  the  ship  in  lighters. 
On  the  voyage  to  Euroi)e  a  large  i)art  of  the 
cargo  was  lost  and  the  I'cmainder  damaged  owing 
to  jierils  of  the  seas.  In  an  action  raising  the 
question  as  to  the  amount  of  (himage  recoverable 
by  the  assured  under  the  policy  : — Held,  that, 
the  strantiing  liaving  occurred  before  the  Buenos 
Aj'res  portion  of  the  maize  was  on  board,  the 
a.ssured  were  not  entitled  to  recover  for  particular 
average  lo.ss  in  respect  of  it,  but  only  in  respect 
of  the  maize  shi|)i)ed  at  San  Nicolas  : — Held. 
also,  that  the  assured  were  not  entitled  to  have 
the  particulai'  aveiage  loss  calculated  on  the 
valuation  stated  in  the  i)olicy,  without  de(hiction 
of  the  amount  of  tlic  freight  advanced.  Thmnrx 
and  Merxrij  Mannc  InHuritncc  Co.  v.  Pitfx, 
[IHDSj  1  Q.  B.  470  :  .">  K.  KW  :  (IS  L.  T.  .-.24  :  41 
W.  R.  340  ;  7  Asp.  M.  C.  302. 

Damage  to  Goods.  ] — Where  articles  essentially 

different  i ituie  and  kind  are  insured  under  a 

general  description,  as  "master's  effects,"  war- 
ranted free  from  all  average,  tlie  warranty  is 
divisible,  and  means  that  the  insurers  are  not  tfi 
lie  liable  for  any  partial  loss.  l)Ut  are  to  be  liable 
for  a  total  loss  of  any  of  the  sijecific  articles 
insured  under  that  description.  Duff  v.  Mar- 
krnzii;  3  C.  B.  (.\.S.)  10  ;  20  L.  J.,  c!  P.  313  ;  3 
Jur.  (N.S.)  102.-.. 

Insurance  at  and  from  C.  to  L.  on  roo<1s  in 
a  shiji  Ijy  name,  until  the  same  should  be  there 
safely  discharged  and  landed,  rice  free  of  j.ar- 
ticular  average,  and  the  ship,  with  rice  and  other 
gooils,  arrived  within  the  limits  f.f  the  jiort  of 
L.  :  but  before  she  could  be  brought  to  her  moor- 
ings, or  be  at  all  urdoaded,  ran  agrouTid  and 
was  wrecked,  and  the;  whole  cargo  was  greatly 
damaged,  and  was  taken  out  of  her  in  craft,  and 
carried  to  the  ('onsigneesat  \j.  and  sold,  iuid  jno- 
duccd  upon  the  whole  little  moie  than  sidlicient 
to  pay  freight  and  salvage  ;  but  the  rice  did  not 
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produce  sufficient  to  pay  the  freight  : — Held, 
that  this  was  a  case  of  particular  average  only, 
and  therefore,  as  to  the  rice,  the  underwriter 
was  exempted  by  the  warranty.  Glennh-  v. 
London  Assurance  Co.,  3  M.  «Sc  S.  371  :  1.5  R.  R. 
27.5. 

Upon  a  policy  on  goods  free  from  particular 
average,  no  damage  short  of  the  absolute  destruc- 
tion of  the  thing  insured  will  amount  to  a  total 
loss.  Xavonc  v.  Haddon,  9  C.  B.  30  ;  19  L.  J., 
C.  P.  101. 

A  cargo  of  corn  was  insured  free  from  average, 
on  a  vovage  from  Dantzic  to  Hull,  by  the  ship 
•'  Isabella."  In  the  course  of  the  voyage  the 
vessel  and  cargo  sustained  damage  by  the  sea, 
and  in  consequence  the  vessel  was  obliged  to  put 
into  a  port  in  Norway,  and  there  the  corn  was 
taken  out  for  the  purpose  of  drying  it,  and 
rej.airing  the  vessel,  and  so  enabling  her  to  pro- 
ceed to  England  with  the  corn  when  dried.  The 
corn,  however,  when  taken  out  appeared  to  have 
received  considerable  damage  ;  and  the  master, 
after  calling  in  advice,  resolved  to  sell  it,  and  it 
was  accordingly  sold  (after  having  been  par- 
tially dried)  as  damaged  corn,  in  the  port  in 
Norway : — Held,  that  the  insured  could  not 
recover  as  for  a  total  loss,  unless  the  corn  was  in 
such  a  state  in  the  port  In  Norway  as  that,  when 
brought  home,  it  could  not  have  been  sold  for 
an  amount  exceeding  the  expense  of  drying  and 
bringing  it  home  :  and  that  it  was  not  a  pro])er 
question  to  leave  to  the  jury,  whether  a  prudent 
uninsured  owner  would,  under  similar  circum- 
stances, have  sold  the  corn  at  the  port  in  Norway. 
Rpuuer  v.  Minr/ro-ie,  0  Ex.  203  ;  20  L.  J.,  Ex.  175. 

An  insurance  was  effected  upon  wheat  shipped 
in  bulk,  and  valued  at  1,G00Z.,  warranted  free 
from  average  except  general,  or  the  ship  were 
strandeil.  On  the  voyage  the  ship  met  with 
tempestuous  weather,  and  made  considerable 
water  ;  and  in  pumping  it  out,  wheat  to  the 
value  of  about  75Z.  was  pumpecl  out  with  the 
water  and  lost : — Held,  that  the  assured  could 
not  recover  as  for  a  total  loss  of  the  part  so  lost. 
//ill.s-  v.  London  As.iurinice  CorjniTutwn,  5  M.  & 
W.  509  :  9  L.  J.,  Ex.  25. 

A  jiolicy  was  effected  on  a  shiji  and  her  cargo 
of  guano,  which  contained  the  following  clause  : 
— '■  free  fi'imr  all  average  or  claim  arising  from 
jettison  or  leakage,  unless  consequent  upon 
stranding,  sinking,  or  fire."  Dui'ing  the  voyage 
the  ship,  by  tenqiestuous  weatliei-,  l.et^ame  leaky, 
and  was  compelled  to  put  into  port,  and  was 
there  found  urdit  to  proceed  on  her  voyage, 
which  was  abandoned,  aiul  the  ship  and  goods 
sold  : — Held,  that  the  assured  were  entitled  to 
recover  as  for  an  average  loss.  Carr  v.  Jloi/of. 
Krchiimie  A.'<.tiir(nice  Co}-j/oriition,r>  15.  &  S.  43:5  ; 
33  r..  .1.',  ().  B.  03  :  10  .)ur.  (N.S.)  31(i  :  10  L.  T. 
205  :   12  W.  K.  127. 

Freight.] — A  policy  contained  a  stipul;ition 
that  '"freight  was  warraided  fiee  fiom  average 
under  'd.  j.er  cent,  unless  general."  The  interest 
assui'cd  w:is  described  as  "money  advanced  tO' 
the  assurc<l  as  owner  of  the  shiji,  on  account  of 
freight  of  the  cargo  loade<l  on  board  her  and 
subject  to  the  risk  of  the  voj'age"  : — Held,  that 
this  was  an  insurance  of  freight  an<l  liable  to 
general  average,  ffn/l  v.  Junson,  t  El.  A:  Bl. 
.500  ;  3  (".  L.  I{.  737  :  21  L.  J.,  Q.  I'..  97  :  1  .lur. 
(N.S.)  571  ;  3  W.  K.  213. 

As  to  what  is  a  Stranding.] — .SVr  ante, 
col.  1093. 
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"  Fi'ee  from  Average  under  3  per  cent,  unless 
general " — Time  Policy  —  Losses  on  separate 
Voyages.] — In  a  valued  time-policy  of  marine 
insurance  tlie  .ship  and  freight  were  warranted 
free  from  average  under  3  per  cent.,  unless 
general,  or  the  ship  be  stranded,  sunk,  or  burned. 
The  ship  made  several  voyages  during  the  jieriod 
insured,  and  incurred  particular  average  losses. 
8uch  losses  on  any  one  voyage  did  not  amount 
to  3  per  cent.,  but  the  total  of  all  the  losses  on 
all  the  voyages  exceeded  3  per  cent.  In  an 
action  by  the  assured  on  the  policy  : — Held,  that 
the  plaintiffs  were  not  entitled  to  recover,  for 
although  the  separate  losses  on  each  voyage 
could  be  added  together,  yet  the  losses  occurring 
on  distinct  and  separate  voyages  could  not  be 
added  together  so  as  to  bring  the  amount  of  the 
losses  up  to  3  per  cent.  Stewart  v.  Mcrcliioit 
Marine  In.snrtDice  Co.,  .5.5  L.  J.,  Q.  B.  81  :  1(> 
Q.  B.  D.  GI9  ;  53  L.  T.  892  ;  34  W.  R.  208  ; 
5  Asp.  M.  C.  506— C.  A. 

' '  Free  from  Particular  Average  unless  the  Ship 
be  stranded" — Insured  Goods  not  on  Board  at 
Time  of  Stranding.] — The  stranding  referred  to  in 
a  policy  on  g(joils  in  the  usual  memorandum 
"  warranted  free  from  particular  average  unless 
the  ship  be  stranded"  is  a  "  stran(hng  of  the 
ship  "  whilst  the  insured  goods  are  on  Vjoard  her. 
The  AUace-Lnrrmne,  62  L.  J.,  Adm.  107  ;  [1893] 
P.  209  ;  1  R.  632  ;  69  L.  T.  261  ;  42  W.  R.  112  ; 
7  Asp.  M.  C.  362. 

Where,  therefore,  rice  insured  under  a  policy 
containing  the  above  memorandum,  was  un- 
loaded from  the  ship  in  which  it  had  been 
originally  shipped  and  taken  on  shore  at  a  port 
of  refuge  in  order  that  the  ship  might  be  re- 
paired, and  the  ship  stranded  whilst  the  cargo 
was  on  shore  : — Held,  that  the  warranty  pre- 
vented the  underwriters  being  liable  for  a 
particular  average  loss  on  the  rice  occurring 
when  the  rice  had  been  transhipped  and  was 
being  carried  to  its  destination  in  another 
bottom.     Ih. 

Free  from  Average  under  £3  per  cent,  unless 
Ship  be  "burnt."] — A  ship  was  insured  under  a 
Lloyd's  policy  containing  the  usual  form  of 
memorandum — -viz.  :  "  And  all  other  goods,  also 
ship  and  freight,  are  warranted  free  from  average 
under  3Z.  per  cent.,  unless  general,  or  the  ship  be 
stranded,  sunk,  or  burnt "  : — Held,  that  a  ship  is 
not  '•  burnt "  within  the  meaning  of  the  memo- 
randum where  tires  that  have  broken  out  in  the 
coal  bunkers  have  consumed  some  of  the  ship's 
coals,  and  done  some  slight  damage  to  the 
structure  of  the  ship  itself,  but  have  occasioned 
no  interruj)tion  of  the  voyage  and  no  interference 
with  the  navigation  of  the  ship.  The  Glenliret 
m  L.  J..  Achn';  45  :  [1.S94]  P.  48  ;  i)  R.  665  ;  69 
L.  T.  706  ;  42  W.  R.  97  ;  7  Asp.  M.  C.  395— C.  A. 

It  cannot  be  laid  down  as  a  definition  ap- 
plicable to  every  case  that  a  ship  is  "  burnt " 
within  the  meaning  of  the  memorandum,  when- 
ever the  injury  by  fire  is  sufficient  to  render 
the  ship  temporarily  unnavigable.  Whether  a 
partial  burning  does  or  does  not  constitute  the 
ship  a  '•burnt  "  ship  is  an  inference  to  be  drawn 
in  each  particular  case  by  the  jury  (or  judge 
sitting  as  a  jurj^)  from  the  actual  facts  in  each 
particular  case.     Ih. 

Free  from  Average  under  Three  per  cent, 
unless  General — General  and  Particular  Average 
not  added  together.] — Untler  the  memorandum 


in  a  marine  policy  by  which  the  subject-matter 
of  insurance  is  warranted  free  from  average 
under  a  certain  amount  per  cent.,  unless  general, 
or  the  ship  be  stranded,  sunk,  or  burnt,  a  general 
average  loss  cannot  be  added  to  a  particular 
average  loss  to  make  up  a  loss  amounting  to  the 
specified  percentage.  A  ship  was  insured  by  a 
policy  expressed  to  be  against  all  losses  which 
could  not  be  recovered  under  an  ordinary  Lloyd's 
jiolicy  by  reason  of  the  insertion  therein  of  the 
memorandum  against  average  under  three  per 
cent.,  unless  general,  or  the  ship  be  stranded, 
sunk  or  burnt.  The  ship  while  covered  by  the 
policy  through  stress  of  weather;  incurred  a  par- 
ticular average  loss  ;  and  further  damage  to  her 
was  incurred  under  such  circumstances  as  to 
constitute  a  general  average  loss.  The  particu- 
lar average  loss  did  not  amount  to  three  per  cent, 
of  her  value,  but  the  general  and  particular 
average  losses  taken  together  did  amount  to  such 
percentage  : — Held,  that  the  assured  were  en- 
titled to  recover  the  particular  average  loss  under 
the  policy.  Price  y.  A\  Ships'  Small  Damage 
Insurance  Association,  58  L.  J.,  Q.  B.  269  ;  22 
Q.  B.  D.  580  ;  61  L.  T.  278  ;  37  W.  R.  566  ;  6  Asp. 
M.  C.  435— C.  A. 

Mode  of  ascertaining  whether  Loss  ex- 
ceeded 3  per  cent.] — A  time  policy  on  ship  con- 
tained the  warranty  "  free  from  average  under  3 
per  cent."  During  a  voyage  covered  by  the  policy 
the  ship  sustained  (without  its  being  discovered) 
a  fracture  of  her  stern-post  owing  to  perils  of  the 
sea,  being  a  particular  average  loss  within  the 
policy.  The  voyage  having  been  completed  and 
the  cargo  delivered,  the  ship  was  put  into  dry 
dock  for  the  purpose  only  of  being  cleaned, 
scraped,  and  painted,  being  in  such  a  state  that 
no  prudent  owner  would  have  put  to  sea  again 
without  having  her  cleaned  and  scraped.  When 
the  ship  was  put  into  dry  dock  the  injury  was 
for  the  first  time  discovered,  and  the  necessary 
repairs  were  then  effected,  and  the  ship  was  dis- 
chai'ged  from  dry  dock  on  the  eighth  day, 
repaired,  cleaned,  scraped,  and  painted.  Had 
she  ]-c([uircd  nothing  but  cleaning,  scraping,  and 
painting,  slie  might  have  been  discharged  on  the 
evening  of  the  third  day.  The  repairs  alone, 
without  cleaning,  &c.,  would  have  taken  the 
whole  eight  days.  If  the  whole  or  half  of  the 
dock  dues  for  the  first  tlnee  days  ought  to  be 
charged  against  the  underwriters  in  account, 
there  was  a  particular  average  loss  exceeding  3 
jier  cent.  If  the  cost  of  the  repairs  plus  the  dock 
chai'ges  for  the  last  five  days  were  alone  to  be 
charged  against  the  underwriters,  there  was  not 
a  particular  average  loss  of  3  per  cent.  If  the 
dock  charges  for  tlie  first  three  days  ought  to  be 
attributed  partly  to  the  repairs  and  partly  to  the 
cleaning,  &c.,  then  (so  far  as  the  apportionment 
was  a  question  of  fact)  it  was  to  be  taken  that 
one-half  of  those  charges  should  be  attributed  to 
each  purpose  : — Held,  that  although  a  contract  of 
marine  insurance  is  a  contract  of  indemnity,  and 
though  the  result  would  be  tliat  the  shipowners 
would  be  relieved  of  part  of  the  dock  charges 
which  they  would  otherwise  have  had  to  pay 
themselves,  they  were  entitled  to  have  the  dock 
charges  for  the  first  three  days  apportioned 
between  the  repairs  on  the  one  hand  and  tlie 
cleaning,  &c.,  on  the  other  ;  that  the  apportion- 
ment should  be  one-half  to  each  purpose,  and 
that  there  had  therefore  been  a  i^articular  average 
loss  exceeding  3percent.  Marinelnxii  ranee  Co.  v. 
China  Trans-PaciJicSteumshij)  ^'«.,56  L.  J.,  Q.B 
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100  :  11  App.  Cas.  r,73  :  55  L.  T.  491  ;  35  W.  R. 
IC.il  :  C.  Asp.  M.  C.  C.S— H.  L.  (E.) 

Ship  Docked  for  Repairs — Survey  in  Dock — Ap- 
portionment of  Expenses.] — Duiiua:  a  voj'age 
covered  by  a  pulicy  underwritten  by  the  de- 
fendants a  vessel  sustained  damage,  anil  was 
subsequently  put  into  dry  dock  for  the  purpose 
of  effecting  repairs.  The  survey  of  the  vessel 
for  the  purpose  of  renewing  her  classification  in 
Lloyd's  Register  was  not  (lue  for  some  months, 
but  the  owners  took  advantage  of  her  being  in 
dry  dock  to  have  the  sitrvey  made,  and  her 
classification  was  renewed  : — Held,  that  the  dock 
expenses,  so  far  as  they  were  common  to  the 
repaii-s  and  to  the  survey,  ought  to  be  appor- 
tioned in  equal  moieties  between  the  owners 
and  the  underwriters.  Marine  Insturance  Co.  v. 
China  Traiis-Parific  Stctiiiixltip  Co.  (supra)  fol- 
lowed. Jluahon  Stcnmship  Co.  v.  London  Assur- 
ance, m  L.  J..  Q.  B.  811  ;  [1897]  2  Q.  B.  15(;  ;  77 
L.  T.  402. 

Average  Payable  upon  Separate  Packages — 
Loss  on  whole  exceeding  3  per  cent.] — 15y  the 
terms  of  a  policy  the  assurer  binds  himself  to  pay 
average  separately  on  each  package  of  the  goods 
insured.  This  stipulation  does  not  preclude  the 
assured  from  recovering  an  average  loss  upon  the 
whole  exceeding  8  per  cent,  under  the  usual  clause 
in  the  policy.  And  in  such  case,  although  several 
packages  remain  uninjured,  they  are  to  be  in- 
cludeil  in  the  average.  Ilaijedovn  v.  Wliitiiwre, 
1  Stark.  157. 

Goods  part  saved — Warranty  against  Particu- 
lar Average.  , — Sl-c  Ili'iUiiirfi  v.  I'rai-Kon.  7  I'aunt. 
154.  and  cases  supra  li.  Tdtal  Loss. 

Warranted  free  from  Damage  except  by  Contact 
with  Sea  Water — Goods  part  wetted,  part  sold 
under  suspicion  of  Damage.] — See  Cator  v. 
(ircat  Western  Insurance  Co.  of  Sew  3'«/7.',  ante, 
col.  1228. 

Memorandum — Salt.] — Semble,  " salt  "  in  the 
nieiiniraniliim  dues nf)t  include  saltjictre.  Joitrnu 
V.  JSourdiea,  1  Park,  Ins.  (8th  cd.)  245. 

Warranted  free  from  all  Average  and  without 
Benefit    of    Salvage — Wagering    policy.] — See 

hi'itli    V.  I'nilri-t inn    Marine   Insurance   Co.   ante, 

<■<,].  ]i:is. 

4.  .\D.n:sT.Mi:.NT. 
a.  Persons  Adjusting:. 

Agent.] — If  it  is  established  th;it  an  agent  has 
authniity  to  sign  a  iiolicy  fur  an  underwriter, 
it  f((llr)ws  that  lie  lias  autliority  to  adjust  it. 
Ilieha rdson  v.  Ani/erxon,  1  Camp.  43.  n.  ;  10 
It.  U.  (■,28,  n. 

So,  if  ii  person  allows  liis  agent  to  uixlerwrite 
and  settle  losses  for  him,  he  gives  him  an  implied 
authority  to  refer  a  dispute  about  a  loss  to  arbi- 
tration, and  is  bound  l)y  such  act  of  tlie  agent. 
froodson  V.  llrool.e,  4  Camp.  I(i3. 

A  plea  f>f  iiaymeiit  to  an  action  by  A.,  upon  a 
poli(!y  effected  by  A.  as  agent,  is  supported  by 
an  indorsement  on  tiie  policy  by  A.,  |)urporting 
that  the  loss  had  been  adjusted,  and  the  balaiK^e 
<lue  from  the  defendant  to  A.  paid,  altliougli  tlie 
jtrincipal  lias  not  authorised  such  !i  setth'iiieiit. 
(Cihson  V.  Winfer.  2  N.  I't  M.  737  ;  5  15.  A:  Ad.  9(5. 

Insurance  Broker.]  —  If  an  insurance  broker 
keeps  a  policy  he  has  effected  in  liis  liands.  he  is 


bound  to  rrse  reasonable  diligence  to  procure  the 
underwriters  to  settle  and  pay  any  loss  that  may 
hai>pen  ujion  it.  JSousfield  v.  Creswell,  2  Camp. 
545  :  11  K.  R.  794. 

Where  a  policy  was  delivered  to  a  broker  for 
the  purpose  of  settling  a  loss,  which  was  adjusted 
by  the  underwriter,  payable  at  a  month,  and  the 
broker  charged  such  underwriter  in  account  for 
the  loss,  and  transmitted  an  account  to  the 
assured,  in  which  he  stated  himself  to  be  debtor 
for  the  amount  of  the  loss,  antl  for  the  balance 
of  that  account,  and  the  assured  drew  a  bill  on 
the  broker,  which  the  latter  accepted,  but  did 
not  pay,  and  the  underwriter's  name  was  not 
struck  off  the  policy  : — Held,  that  he  was  not 
discharged.    Hu.fsell  v.  Bangle ij,  4  B.  &  Aid.  395. 

Insurance  brokers  holding  a  policy  for  the 
purpose  of  adjusting  a  loss,  suffered  an  under- 
writer's name  to  be  struck  out,  upon  his  signing 
the  adjustment ;  he  gave  them  credit  in  his 
books  for  the  loss,  and  became  bankrupt ;  but 
they  never  took  credit  for  the  amount  iu  their 
books  ;  on  the  contrary,  they  gave  the  assured 
notice  of  the  baid^ruptcy  :  and  there  was  after- 
wards a  settlement  of  accounts  between  the 
brokers  and  the  assured,  comprehending  the 
policy  in  question,  on  which  no  demand  was 
made  upon  them  in  respect  of  the  bankrupt's 
subscription  : — Held,  that  they  were  not  liable  to 
the  assured  for  the  sum  due  from  the  bankrupt 
on  the  policy.     Orlngton  v.  Bell,  3  Camp.  237. 

Insurance  brokers,  after  a  total  loss  and  an 
adjustment,  and  whilst  the  policy  remained  iu 
their  hands,  erased  the  name  of  the  underwriter 
from  the  policy,  debited  him  with  the  loss,  and 
gave  the  assured  credit  for  it ;  but  the  latter 
never  recognised  the  adjustment: — Held,  that 
the  underwriter  still  continued  liable  to  him  for 
the  loss.     Benson  v.  J/aitland,  Gow,  205. 

Liability  for  Negligence,] — When  jiartics,  in 
order  to  ascertain  average  contribution  in  dis- 
jiute,  agree  that  an  average  adjuster  for  reward 
shall  ascertain  and  adjust  the  amount,  and  agree 
to  abide  by  his  decision,  such  average  adjuster, 
having  given  his  decision,  is  not  liable  to  an 
action  for  carelessness,  negligence  and  unskilfid- 
ness,  if  he  lias  acted  in  good  faith.  'I'liarsis 
Siiljihnr  and  CopjierCo.  v,  Loftn.';.  12  L.  .i.,  C.  1'. 
n  ;  L.  11.  8  C.  1'.  1  ;  27  L.  ']".  549  :  21  \V.  U.  1<I9  ; 
1  Asp.  M.  C.  455. 

Duty  of  Shipowner.] — ^\'hcre  a  ginieral  average 
loss  has  occurred,  a  shipowner  may  be  liable  to 
an  action  for  damages  for  delivering  up  the  cargo 
without  taking  the  necessary  steps  to  ])rocurean 
adjustment  of  tiie  general  average  and  to  secure 
its  payment.  The  plaint  ill  shipped  goods  on 
board  a  steamer  belonging  lo  liie  delendanis 
under  a  bill  of  lading  by  which  the  deleMdnnts 
undertook  to  deliver  the  goods  at  the  port  of 
Montreal  unto  the  (irand  Truid<  Railway,  by 
them  to  be  forwarded  (upon  the  conditions  before 
and  after  e.xpressi'd)  lhen(;e  per  railway  to  the 
station  nearest  to  Toronto,  iV,c,  and  among  tlie 
conditions  was  tiie  following:  "The  shipowner 
or  railway  company  is  not  to  be  liable  for  any 
damage  to  any  goods  which  arc?  ciipable  of  being 
covered  by  insurance,"  iV:c.  In  the  course  of  the 
vfiyagc  the  iilainliff's  goods  sustained  damiige, 
which  came  under  the  heading  of  general  average. 
The  ship  returnecl  to  Jyiverpool,  and  the  cargo 
was  discharged  and  handed  over  by  the  defen- 
dants to  a  company  to  l)e  distributed  and  dis- 
j  posed  for  the  benefit   of  the  parties  concernc<i, 
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without  giving  any  assistance  to  the  bailees,  the 
underwriters,  or  the  persons  whose  goods  were 
damaged  to  get  an  average  statement  made  out, 
or  taking  any  stejis  to  enable  the  jilaintirt'  to 
recover  contribution  : — Held,  that  the  bill  of 
la<ling  did  not  relieve  the  defendants  from  con- 
tribution to  general  average  ;  and  that  they  were 
liable  to  an  action  by  the  plaintiffs  for  their 
omission  to  secure  an  adjustment  and  payment 
of  the  ireneral  average.  Croohes  v.  Allen,  49 
L.  J.,  Q.B.  201  :  T)  Q.  li  D.  88  ;  41  L.T.  800  ;  28 
AV.  K.  S04  ;  4  Asp.  M.  C.  21  fi. 

Notice.] — "Where  bj-  a  memorandum  on  a 
policj',  the  underwriter  was  to  adjust  a  loss  in 
three  mouths  after  notice,  a  direct  notice  from 
the  assured  is  not  required,  if  he  has  had  notice 
bv  other  means.  Ahel  v.  Potts,  3  Esp.  242  ;  G 
E.  K.  82(i. 

b.    Computation. 

By  what  Law.] — A  loss  by  a  general  average 
is  to  be  calculated  according  to  the  law  of  the 
port  of  discharge.  Therefore,  an  action  will  not 
lie  in  this  country  to  recover  back  money  paid 
upon  an  average  loss  adjusted  at  St.  Petersburg, 
according  to  the  law  of  Russia  (the  consignor 
and  consignee  of  the  goods  and  the  owner  of  the 
vessel  being  British  subjects),  although  by  the 
law  of  England  <an  average  loss  would  not  be 
payable  under  the  circumstances.  Simonds  v. 
White,  4  D.  &  R.  375  ;  2  B.  &  C.  80.5  ;  2  L.  J. 
(O.S.)  K.  B.  139  :  2()  R.  R.  560.  And  see  Smith 
T.  3IacneU,  2  Dow,  538. 

Foreign  Average  Statement  of  Loss,  binding 
Nature  of.] — A  cargo  of  rye  was  insured  for 
4,1(JU/.  from  Taganrog  to  Bremen.  The  policy 
contained  the  usual  memorandum,  "Corn,  &c. 
are  warranted  free  from  average  unless  general 
or  the  ship  be  stranded,"  «kc.  and  in  the  margin 
were  the  following  conditions, — "  To  pay  general 
average  as  per  foreign  statement,  if  so  made  up. 
Warranted  fjee  from  particular  .average  unless 
the  ship  or  craft  be  stranded,  sunk,  or  burnt  : 
but  this  warranty  not  to  exonerate  the  under- 
writers from  the  liability  to  pay  any  special 
charges  for  mats,  warehousing,  forwarding,  or 
otherwise,  if  incurred,  as  well  as  partial  loss 
arising  from  transhipment.  Warranted  free 
from  capture  and  seizure  and  the  conseqvaences 
of  any  attempt  thereat."  After  leaving  Taganrog, 
the  vessel  encountered  severe  weather,  and  was 
compelled  to  put  into  two  several  ports  for  repair, 
at  each  of  which  the  captain,  in  order  to  enable 
him  to  obtain  funds  to  put  her  in  a  condition  to 
continue  her  voyage,  gave  a  bottomry  bond  on 
shij),  freight,  and  cargo,  the  aggregate  of  which, 
with  interest,  on  the  arrival  of  the  ship  at 
Bremen,  amounted  to  2,818/.  lO.v.  od.  The 
captain  being  unable  to  discharge  this  obliga- 
tion, the  consignees  of  the  cargo,  in  order  to 
obtain  deliveiy,  paid  the  amount.  On  the  3rd 
of  August,  1808,  a  statement  was  prepared  by 
an  average-stater  m  Bremen,  in  which  the  loss 
arising  upon  the  bottomi-y  bonds  was  apportioned 
between  the  ship  and  freight  and  tlie  cargo  as 
follows  :—],()S8/.  14.y.  11^7."  as  falling  upon  the 
cargo,  and  1,1 85Z.  ll.v.  upon  the  ship  and  freight. 
The  captain  being  unable  to  pay  or  give  security 
for  the  1,185Z.  ILs-.,  so  charged  upon  the  ship  and 
freight,  the  vessel  was  sold  under  an  order  of  the 
Tribunal  of  Commerce  of  Bremen,  and  produced 
729/.  10s.  2d.,  leaving  a  balance  due  to  the  holders 
of  the  bonds  (the  1,088Z.  14*.  \\d.  having  been 


paid)  of  663/.  2s.  \0d.  On  the  3rd  of  October, 
a  further  or  supplemental  average-statement  was 
made  by  the  average-stater,  in  which  the  last- 
mentioned  .svnn  was  stated  as  "  the  amount  which 
the  cargo  had  to  i)ay  as  additional  bottomry 
debt"  to  the  holders  of  the  bonds.  These  average 
statements  were  adnntted  to  be  accurate,  and 
correctly  made  up  in  accordance  with  the  law  in 
force  in  Bremen  :  and  it  was  further  admitted 
that  "  such  a  loss  as  that  which  occurred  in  this 
case  is  treated  at  Bremen  as  a  general  average 
loss,  a7id  not  as  a  particular  average  loss": — 
Held,  that  the  underwritei's  were  bound  by  the 
average-statements  so  made,  and  consequently 
that  the  assured  were  entitled  to  recover  the 
663/.  2.S'.  lOr/.  Harris  v.  Scaravuniga,  41  L.  J., 
C.  P.  170  ;  L.  R.  7  C.  P.  481  :  26  L.  T.  797  ;  20 
W.  R.  777  ;  1  Asp.  M.  0.  339. 

Sugars  (consisting  of  bags  in  series)  were 
insured  from  Java  to  Holland  by  an  English 
policy  which  contained  this  clause,  "  To  cover 
only  the  risks  excepted  by  the  clause  '  warranted 
free  from  particular  average  unless  the  vessel  be 
stranded,  sunk,  or  burnt' :  to  pay  all  claims  and 
losses  on  Dutch  terms  and  according  to  statement 
made  up  by  official  dispacheur  in  Holland." 
There  was  already  a  policy  effected  in  Holland 
on  the  same  goods  :  but  of  this  the  English 
underwriters  had  no  notice,  except  so  far  as  it 
could  be  implied  from  the  above  words.  On  her 
voyage  to  Holland  the  vessel  took  the  ground 
under  circumstances  which  would  amount  to  a 
stranding  according  to  English,  but  not  according 
to  Dutch,  law  ;  and  a  Dutch  average-stater  (a 
particular  average  loss  having  been  incurred) 
made  up  a  statement  of  average,  which  state- 
ment it  was  admitted  was  properly  made  up 
according  to  the  facts,  and  according  to  the  law 
of  Holland  : — Held,  that  the  terms  of  the  policy 
sued  on  did  not  amount  to  notice  to  the  insurers 
of  an  existing  Dutch  policy,  and  therefore  it  was 
to  be  construed  as  if  it  stood  alone,  aiul  according 
to  English  law.  Hcndrirhs  v.  Australasian 
Insurance  Co.,  43  L.  J.,  C.  P.  188  ;  L.  R.  1> 
C.  P.  460  ;  30  L.  T.  419  :  22  W.  R.  947  ;  2  Asp. 
M.  C.  44. 

Held,  also,  that,  by  the  latter  words  of  the 
clause,  the  defendants  were  bound  to  pay 
according  to  the  foreign  average  statement, 
and  consequently  tliat  the  jjlaintiff  was  entitled 
to  recover.     Ih. 

A  policy  on  a  cargo  of  wheat  shipped  from 
Varna  to  Marseilles  contained  the  usual  memo- 
randum against  average  unless  general,  and  the 
following  term  "general  average  as  per  foreign 
statement."  The  ship,  after  starting  from  Varna,, 
met  with  heavy  weather,  and  was  forced  to  carry 
a  great  press  of  canvas  to  avoid  a  lee  shore.  This 
caused  her  to  strain  very  much,  and  having  sprung 
a  leak  and  become  othei'wise  disabled,  she  was 
brought  to  the  port  of  Constantinople.  It  was 
found,  on  a  survey,  that  a  fifth  of  the  wheat  had 
been  damaged  ;  and  the  surveyors  recommended 
that  the  voyage  should  end  at  Constantinople, 
and  the  damaged  part  of  the  wheat  should  he 
sold,  and  the  rest  ti-anship]ied  to  Marseilles.  The 
I'Cpairs  necessary  for  the  ship  would  have  taken 
from  one  to  two  months.  Under  these  circum- 
stances, the  recommendation  of  the  surveyors 
was  carried  out  and  an  adjustment  of  average  in 
respect  of  ship  and  cargo  was  made  at  Con- 
stantinople, in  such  adjustment  the  damage 
which  the  cargo  of  wheat  had  sustained  was 
treated  as  general  average,  and  in  accordance 
with  such  average  adjustment  a  certain  sum  of 
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money  became  payable  by  the  undervvi'iters  upon  ] 
the  pohcy.  The  law  by  which  the  adjustment 
ought  to  have  been  regulated  according  to  the 
law  and  usages  prevailing  at  Constantinople  1 
under  the  circumstances  was  the  law  of  France,  i 
and  the  average  adjustment  was  made  up  in  all  i 
respects  in  conformity  with  such  law.  In  an 
action  on  the  policy  by  the  owners  of  the  wheat, 
the  undei'writers  paid  into  court  sufficient  to 
cover  the  claim  on  all  the  items  of  the  aver.ige 
adjustment  except  the  damage  to  the  wheat 
which,  by  the  law  of  England,  would  not  under 
the  circumstances  be  a  general  average  loss  : — 
Hekl,  that  the  voyage  was  rightly  brought  to  an 
end  at  Constantinople,  and  the  average  adjusted 
there,  and  that  the  underwriters  were  liable  in 
respect  of  the  damage  done  to  the  wheat.  J/arra 
V.  Ocean  Marine  Inxuninre  Co.,  44  L.  J.,  C.  P. 
229  ;  L.  R.  in  C.  P.  414  :  32  L.  T.  748  ;  28  W.  R. 
758  :  2  Asp.  M.  C.  Syu— E.x.  Ch. 

The  insurer  of  goods  to  a  foieign  country  is 
not  liable  to  indemtufy  the  assured  (a  subject  of 
that  .countrj'),  who  is  obliged  by  the  decree  of  a 
court  there  to  pay  contribution  to  a  general 
average,  which  by  the  law  of  this  country  could 
not  have  been  demanded,  where  it  does  not 
appear  that  the  ]jaities  contracted  upon  the 
footing  of  some  usage  among  merchants  obtain- 
ing in  the  foreign  country,  to  treat  the  same  as 
geneial  average  ;  but  such  usage  is  to  be  collected 
merely  from  the  recitals  and  assumption  made  in 
the  decree.  Poirer  v.  Whit  more.  4  M.  &  S.  141  ; 
K;  It.  K.  41(). 

'i'he  plaintiff,  on  behalf  of  the  tinanci'  minister 
of  tiie  Sultan  of  Turkey,  on  the  2(;th  of  November. 
18.")S,  effected  an  insurance  with  the  defendant,  in 
London,  upon  a  (|uantity  of  gold  in  a  ship  called 
the  •■  Dutchman,"  belonging  to  Waterford,  and  in 
the  poi't  of  Ijondon.  Tlie  ne.xt  day  she  was  sold 
by  her  owners  to  a  Russian  company,  her  name 
Ixjing  changed  to  the  "  Dnieper"  :  and  an  entry 
<if  the  sale  was  made  'u\  the  registry  at  Waterford. 
Imt  neitlier  the  jilaintilf  nor  the  defendant  knew 
of  the  sale,  or  of  her  name  being  change<l,  uiitil 
the  termination  of  hei'  voyage.  The  gold  was 
]iut  on  board  on  tlie  4th  of  Decembei'.  and  while 
the  sliip  was  on  hei-  way  to  liei-  <h'stination  at 
< 'onstantinople  she  grounded  on  a  slio;d  witiiin 
the  jurisdiction  of  tliat  port.  The  gold  was  sent 
on  shore  before  any  expense  was  incurred  in 
respect  f)f  saving  the  cargo,  and  the  ship  became 
a  total  wreck.  'l"hc  gold  was  deposited  with  tlie 
Russian  consul,  and  the  owner  was  forced,  in 
order  to  get  |)ossession  of  it.  to  give  security  for 
the  jtaynient  of  any  cl.'iini  which  might  be  made 
upon  it  according  to  the  law  which  prevailed  at 
Constantinople.  The  shij)  being  Russian  was 
subject  tf)  Russian  law,  which  authorised  the 
<leterniination  of  maritime  causes  at  Constanti- 
ufjplc  by  referencf'  to  the  I''rench  code  de  com- 
merce. A  (Miui't  was  duly  a)i|)ointcd  l)y  the 
consul-general,  and  it  was  adjudgeil  that  the 
case  was  one  which  requiretl  a  settlement  of 
salvage,  anil  ordered  that  the  gold  should  contri- 
bute 7,149/.  (!x.  \(l.  towards  the  expense  of  saving 
the  cargo.  I'ndcr  English  law  the  owner  of  the 
gold  cfudd  not  have  bi'cn  called  upon  to  jiay  a 
great  part  of  thiU  amount,  nor  would  he  have 
had  to  i)ay  it  if  the  sliip  hail  been  under  an 
English  flag  :  l)ut  the  assured  was  forced  to  jiay 
it : — Held,  in  an  action  to  recover  from  the 
defendant  the  amount  of  his  piojKJrtion  of  the 
sum  so  paid,  that  the  court  could  not  consider 
whether  the  decision  of  the  court  at  Constanti- 
nople was  correct  or  not.    Dent  v.  Smith,  38  L.  J., 
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Sue  and   Labour   Clause  —  Stranding  — 

Expense  of  Re-shipping  Cargo.] — See  Tlir  Manj 
'J7uiiii/i.s,  infra,  col.  12(')."i. 

Recovery  of    Sum   paid    under   Foreign 

Sentence.] — Theplaiutili  having  been  compelled 
to  pay  under  the  sentence  of  a  foreign  court 
general  average  bej'ond  what  he  would  have  had 
to  pay  by  English  law,  held  entitled  to  recover 
that  sum  against  his  insurer  ;  usage  to  that  eiSect 
being  i»roved.  XcioiiKin  v.  Cnzidct,  2  Park,  Ins. 
(8th  ed.)  900. 

Contributory  Value.] — A  policy  effected 

on  cargo  valued  at  82.")/.  and  ^2'^l.  cash  advanced 
on  freight,  contained  a  clause  :  "  General  average 
l)ayable  according  to  foreign  statement,  if  so 
made  up."  The  ship  was  damaged  on  the  voyage, 
and  the  master  bottomried  the  shij)  and  cargo 
for  repairs  and  other  expenses.  At  the  port  of 
destination,  a  general  average  statement  was 
made  up,  in  which  1,293/.  was  fixed  as  the  con- 
tributory value  of  the  cargo.  The  ship  and 
freight  being  unable  to  pay  their  share  of  the 
bond,  the  residue  was  by  German  law  payable 
by  owners  of  cargo  "  on  principles  of  general 
average"  : — Held,  that  the  assured  were  entitled 
to  recover  from  the  imderwriters  the  whole  sinu 
(being  under  8.50/.)  paid  by  them  in  respect  of 
the  bottomry  bond.  Jiuhimnv-s  v.  Eioimfx  'fn/.itres, 
3  Ct.  of  Sess.  Cas.  (4th  ser.)  1134. 

Payment  in  respect  of  Bottomry  Bond.] 

— A  [lolicy  of  marine  insurance  was  effected  with 
English  underwriters  by  an  Knglish  merchant 
upon  goods  shiijjied  in  a  French  ship,  and  it  was 
thereby  provided  that  general  average  was  to  be 
l)ayable  as  i)er  judicial  foreign  statement.  The 
ship  was  damaged  by  a  collision  and  put  into 
port  for  repairs,  tiie  cargo,  however,  being  unin- 
jured. The  master,  not  having  funds  to  do  the 
necessary  repairs,  gave  a  bottonny  bond  on  ship, 
freiglit  and  cargo.  The  ship  and  freight  proving 
insufficient  to  satisfy  the  bond,  the  assured  had 
to  ])ay  the  deficiency  in  order  to  obtain  possession 
of  his  goods  : — Helil,  that  the  i)olicy  was  not  to 
be  construed  accoiding  to  French  law,  excei)t  so 
far  as  the  jiarties  had  exi)ressly  stipulated  that 
it  should  be,  and  that  lliere  being  no  loss  by 
perils  of  the  sea  nc((n<ling  to  English  hiw,  the 
assured  could  not  recovei-  from  the  underwriters 
the  amount  which  he  had  i)aid  as  above  men- 
tioned. (,'rerr  v.  I'oo/e.  49  L.  .1..  Q.  R.  H)3  ;  ."i 
Q.  R.  D.  272:  42  k.  T.  f.sT  :  2S  W.  1!.  .-.82;  I 
Asp.  M.  ('.  300. 

By  Foreign  Agent  of  Lloyd's.]— The  cirtificate 
of  an  agent  for  Llo.vil's  at  a  foreign  port,  ascer- 
taining an  average  loss  on  a  cargo  damaged  by 
sea-water,  is  not  of  itself  admissible  as  to  the 
amount   of  the  loss  in  an  action  by  the  assured 

,  against  the  underwriters  in  tliis  country.  Drake 
\'.  Marrijatt.  2    I  >.  \:    U.  i>'M\:    I    !'..  A:('.  473:    1 

I  L.  .J.  (o.H.)  K.  1'..  IC.I  ;  2.-.  R.  R.  IC. 

Amount  on  Ship— Several  Valued  Policies. J— 

Where  several  valued  policies  arc  eflcctcd  upon 
the  same  vessel  valued  ditferently,  and  ujion  a 
total  loss,  the  assiu'cd  receives  under  some  of  the 
liolicics  i)art  of  the  sums  insured,  in  an  action 
upon  another  policy  he  is  oidy  entitled  to  recover 
the  difference  between  the  amount  received  and 
the  agreed  value  in  that  policy.     Jlruce  v.  Jones, 
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1  11.  &  ('.  TC.'.t  :  S2  L.  ,1..  Kx.  182  :  '.I  .lur.  (N.s.) 
(;2S  :   7  L.  T.  748  ;   11  W.  K.  :{71. 

Limit  of  Liability.]— The  liability  of  the 

underwriter  is  not  restricted  to  the  single  amount 
of  his  subscription,  but  he  may  be  subject  either 
to  several  average  losses,  oi-  to  an  average  loss 
and  a  total  loss,  or  to  money  expended  and  labour 
bestowed  about  the  defence,  safeguard  and 
recovery  of  the  ship  to  a  much  greater  anmunt 
than  the  subscription  ;  and  it  will  l)e  recoverable 
as  an  average  loss.  Lc  Chrin'nuint  v.  Pcdrxioi.  4 
Taunt.  367  ;  13  R.  R.  630. 

When    Accounts    Complicated.] — In    an 

action  on  a  policj-  for  an  average  loss,  if  the 
account  is  so  complicated  that  it  cannot  be 
adjusted  in  court,  the  jury,  by  consent  of  the 
parties,  may  find  for  a  total  loss,  the  plaintijEf 
entering  into  a  rule  to  account  upon  oath  for 
what  part  of  the  insured  proj)erty  he  may  recover. 
Barher  v.  Frcnrh.  1  Dougl.  21»4.  See  also  Cases 
3.  AvEKAGE  Loss,  ante,  cols.  1240,  seq. 

Amount  on  Freight.] — A  policy  contained  a 
stipulation  that  "freight  was  warranted  free 
from  average  under  51.  per  cent.,  unless  general." 
The  interest  assured  was  described  as  "  monej- 
advanced  to  the  assured  as  owner  of  the  ship,  on 
account  of  freight  of  the  cargo  loaded  on  board 
her,  and  subject  to  the  risk  of  the  voyage  "  : — 
Held,  first,  that  this  was  an  assurance  on  height, 
and  liable  to  general  average.  IfaU  v.  Juimm, 
4  El.  c^  Bl.  500  :  3  C.  L.  R.^37  :  24  L.  J.,  Q.  B. 
97  ;  1  Jur.  (n.s.)  571  ;  3  W.  R.  213. 

Held,  also,  that  a  custom  alleged  by  plea  to 
exist  in  London,  where  the  policy  was"  effected, 
that  assurers  of  money  advanced  on  freight  were 
not  liable  to  make  good  a  general  average  loss, 
was  no  answer  to  such  a  policy,  which,  according 
to  the  previous  interpretation,  expressly  stii)u- 
lated  that  the  assurer  should  be  liable  to  make 
good  such  a  loss.     Ih. 

Action  on  a  policy  on  shi})  at  and  from  London 
to  the  East  Indies,  until  her  arrival  at  her  port 
of  discharge  on  the  outward  voyage.  Loss  by 
perils  of  the  sea.  Ship  was  chartered  from 
London  to  the  East  Indies,  there  to  deliver  her 
outward  cargo,  and  return  thence  with  a  cargo 
for  England  into  the  Thames,  and  there  make  a 
true  delivery,  ^c. ;  and  it  was  agreed  that  the 
charterers  should,  upon  condition  that  the  ship 
performed  her  voyage  and  arrived  at  London, 
and  not  otherwise,  pay  freight  for  every  ton  of 
goods  that  should  be  brought  home,  at  so  much 
per  ton  :  the  ship  sailed  on  the  voyage  insuied, 
and  in  the  course  of  her  outward  voyage  incurred 
an  average  loss,  but  was  repaired,  and' afteiwaids 
performed  her  voj^age  and  the  freight  was 
received  .-—Held,  that  the  freight  was  liable  to 
contribute  to  general  average,  and  that  the 
underwriter  was  entitled  to  deduct  in  respect  of 
such  contribution.  WiUiaiiis-  v.  London  Asstiv- 
ancc  Co..  1  M.  tt  S.  318  :  14  R.  R.  441. 

Nett  or  Gross.] — The  general  princiiile, 

that  the  assured  shall  recover  no  more  than  an 
indemnity  in  case  of  loss,  may  be  controlled  by 
a  mercantile  usage  clearly  established  to  the 
contrary.  Therefore,  a  usage,  that  the  loss  in  an 
open  policy  on  freight  shall  be  adjusted  on  the 
gross  and  not  on  the  nett  amount  of  the  freight 
is  a  legal  usage.  Palvirr  v.  Blachhurn,  1  Bi'ng. 
61  :  7  Moore,  339  :  1  L.  J.  (o.s.)  C.  P.  1  :  25 
R.  R.  599. 


In  the  case  of  a  total  loss,  on  an  open  policy 
on  freight,  the  assured  is  entitled  to  recover  for 
the  gross  freight,  free  from  all  deductions  ;  and 
evidence  is  ailniissible  to  shew  that,  although 
0})en  policies  on  freight  are  of  rare  occurrence, 
still,  that  it  is  the  practice  at  Lloyd's  to  pay  the 
assured  the  amount  of  the  gross  and  not  of  the 
nett  freight.     Ih. 

Amount  on  Ship  and  Goods.] — A  policy  was 
effected  for  twelve  months  on  ship  and  goods 
from  Liverjjool  to  the  coast  of  Africa  and  back, 
on  a  barter  voyage.  The  policy  contained  a 
stipulation  that  "  outward  cargo  should  be  con- 
sidered homeward,  interest  twenty-four  hours 
after  arrival  at  first  port  or  place  of  trade"  ; 
and  by  a  memorandum  the  insurance  was  stated 
to  be  "  upon  ship  valued  at  2,000^.,  and  cargo 
8,000?.,  with  liberty  to  increase  the  valuation 
of  the  homeward  cargo."  The  ship  sailed  to 
Kinsembo,  on  the  African  coast,  and  there 
<lischarged  a  third  of  her  cargo,  and  after  a 
stay  there  of  more  than  twenty-four  hours,  pro- 
ceeded towards  other  ports  in  ortler  to  take  in 
homevs'ard  cargo,  and  was  totally  lost,  together 
with  the  two-thirds  of  the  outward  cargo  which 
remained  on  board  : — Held,  that  the  valuation 
applied  to  what  was  substantially  a  full  cargo, 
and  not  to  any  quantity  of  goods  substantially 
less  than  a  full  cargo,  and  entitled  the  assured  to 
8,000?.  in  the  event  of  the  total  loss  of  a  sub- 
stantially full  cargo,  or  to  an  indemnity  in  case  of 
a  partial  loss,  not  in  any  case  exceeding  8,000Z. ; 
and  that  the  principle  for  the  valuation  of  a 
partial  loss  was  this  : — If  the  value  of  the  whole 
of  the  intended  cargo  was  a  datum,  the  partial 
loss  would  be  adjusted  to  the  common  propor- 
tion ;  but  where  the  value  of  the  whole  of  the 
intended  cargo  could  not  be  ascertained,  the 
proportion  which  the  part  lost  bore  to  the  whole 
could  not  be  known,  and  the  mode  of  estimating 
a  partial  loss  under  a  valued  policy  could  not  be 
adopted,  and,  consequently,  that,  uniler  the 
circumstances,  the  assured  would  be  entitled  to 
the  ordinary  indemnity  as  under  an  open  policy 
underwritten  for  8,000?.  'lohUi  v.  Harford,  17 
C.  B.  (N.s.)  528  :  34  L.  J..  C.  P.  37  ;  10  Jur. 
(N.s.)  859  ;  10  L.  T.  817  :  12  W.  R.  1062 
—Ex.  Ch.  And  see  Forhr.s  v.  A.yfinall.  13  East, 
323  ;   12  R.  R.  352. 

Amount  on  Goods.] — A  partial  loss  on  a  policy 
on  goods  by  reason  of  sea  damage  is  to  be  cal- 
culated by  ascertaining  the  diftei'ence  between 
the  respective  gross  proceeds  of  the  same  goods 
when  sound  and  when  damaged,  and  not  the  nett 
proceeds.  J/t/rnj  v.  J'ot/al  E-rrha nqe  Axxiirancc 
Co..  3  Bos.  c^  P.  308  :  6  R.  R.  804. 

The  I'ule  for  estimating  any  loss  of  goods 
insured  by  an  open  policy  is  to  take  the  invoice 
price  at  the  loading  port,  together  with  the 
l)remiuni  of  insurance  arul  commission,  as  the 
basis  of  the  calculation  of  the  value  of  the 
goods  :  and  the  rule  for  estimating  a  partial  loss 
in  the  like  case  is  (the  siime  as  upon  a  valued 
policy)  by  taking  the  propoi'tional  difference 
between  the  selling  price  of  the  sound  and  that 
of  the  damaged  pait  of  the  goods  at  the  port  of 
delivery,  and  applying  that  proportion  (be  it 
half,  a  (piarter,  an  eighth,  &c.)  with  reference 
to  such  estimated  value  at  the  loading  port,  to 
the  damaged  portion  of  the  szoods.  Cxher  v. 
Xohle.  12  East,  639:  11  R.  R.  5l)5.  S.  P., 
Lanqhovn.  v.  Allimtt,  4  Taunt.  511  ;  13  R.  R. 
663.' 
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WTiere  goods  -were  injured  by  perils  insured 
against  :  —  Held,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  time  of 
their  arrival  at  the  port  of  destination,  and  not 
at  the  time  of  sale,  and  the  underwriters  were 
therefore  not  liable  for  a  fall  in  the  market  price 
between  such  arrival  and  the  time  of  sale.  Otter 
V.  Gmif  Western  Inxnrunce  Co.,  42  L.  J.,  C.  P. 
266  :  L.  R.  8  C.  V.  552  ;  29  L.  T.  136  ;  21  W.  R. 
850  ;  2  Asp.  M.  C.  90. 

Where  goods  are  shipped  on  an  invoice,  an 
average  loss  upon  a  policy  must  be  calculated 
upon  the  invoice  price,  and  not  upon  the  price 
of  the  mai-ket  at  which  the  damaged  goods 
arrived.  M'uldron  v.  C'oombe,  3  Taunt.  162  ;  12 
R.  R.  629. 

Avci-age  loss  of  a  valued  policy  is  to  be  esti- 
mated by  the  real  value  of  the  goods  on  board. 
Hamilton  v.  Mrndez  or  Mendes,  1  W.  Bl.  279  ;  2 
Burr.  1198. 

The  rule  by  which  to  calculate  a  partial  loss  on 
a  i)olicy  on  goods,  by  reason  of  sea  damage,  is  the 
difference  between  the  respective  gross  proceeds 
of  the  same  goods  when  sound  and  when  damaged, 
and  not  the  nett  proceeds  ;  it  being  settled  that 
the  undenvriter  is  not  to  bear  any  loss  from 
fluctuation  of  market  or  port  duties,  or  charges 
after  the  arrival  of  the  goods  at  their  port  of 
destination.  Johnson  v.  Sheddon,  2  East,  581  ; 
6  R.  R.  516. 

In  ascertaining  the  general  average  contribu- 


Valuation  of  Goods— Advance  Freight— Memo- 
randum— Amount  on  which  particular  Average 
Loss  calculated.] — Insurance  on  goods  valued  at 
7,9-10/.  '•  iiicluding  1,361Z.  6,y.  for  advance  on 
freight :  with  warranty  against  particular  average 
unless  the  ship  be  stranded.  There  was  a  strand- 
ing, and  particular  average  loss  : — Held,  that  the 
policy  was  one  policy  upon  valued  goods,  and 
not  a  policy  on  advanced  freight,  and  that  the 
particular  average  loss  was  to  be  calculatetl  upon 
the  whole  7,9-10/.  Thames  and  Mersey  Marine 
Insurance  Co.  v.  Pitts,  [1893]  1  Q.  B.  476  ;  5  R 
168  :  68  L.  T.  524  ;  41  W.  R.  346  ;  7  Asp.  M.  C. 
302. 

Invoice  Price.]— The  value  of  the  goods 

for  the  purpose  of  ascertaining  the  amount  of 
an  average  loss  is  their  fair  invoice  price — per 
Buller,  J.  Bich  v.  Allen,  1  Park,  Ins.  (8th  ed.) 
226. 

Premiums  included  in  Value  of  Goods.] 

— An  assurer  has  goods  wortli  80/.  14.v.  ;  he  pays 
premium  17/.  6.y.,  which  makes  his  interest  98Z. 
He  may  insure  for  lOO/.,  abating  21.  per  cent. ; 
so  that  upon  a  loss  he  recovers  98/.,  the  value  of 
his  interest  including  premium.  Tiiite  v.  Boi/til 
Ed-change  A.fsuranee  Co.,  1  Park.  Ins.  r8th  ed.) 
224. 

Amount  of  Loss — Expenses  of  Sale  of  Damaged 
Cargo— Question  for  Jury.] — Where,  in  an  action 


tion  to  be  paid  by  the  shipowner  in  respect  of  1  «"  :i  policy  of  assurance,  the  jury  found  a  verdict 
gootls  jettisoned,  the  value  of  such  goods  is  to  be  for  an  average  loss,  the  court  will  not  interfere 
taken  to  be  the  sum  which  it  may  fairly  be  j  or  grant  a  new  trial  on  the  ground  that  it  shoukl 
assumed  they  would  liave  been  w<)rth  to  the  i  have  been  left  to  the  jury  to  determine  whether 
owner  at  the  port  of  adjustment.     If,  from  the  i  the  expenses  of  the  sale  of  the  damaged  cargo 

shoukl  be  borne  by  the  underwriters  or  not; 
that  fact  being  in  the  discretion  of  the  arbitrator, 
by  whom  the  amount  of  the  loss  was  to  be 
ascertained.  Jfudson  v.  Majoribanhs,  7  Moore, 
463. 


circumstances,  and  the  damaged  condition  of  the 
rest  of  the  cargo,  it  may  fairly  be  assumed  that 
the  jettisoned  goods  woukl,  if  they  had  not  been 
thrown  overboard,  have  an-ived  in  the  like 
damaged  condition,  their  value  is  to  be  taken  to 
be  the  sum  they  would  have  realised  as  damaged 
goods.  Fleteher  v.  Ale.nnider,  37  L.  J..  C.  P.  193  ; 
L.  R.  3  C.  P.  375  ;  l.s  L.  T.  432  :  16  W.  R.  803. 

A  ship  sailed  fi'om  Liveipool  foi'  Calcutta  with 
2,000  tons  of  salt  on  board,  all  belonging  to  one 
merchant.  The  day  after  she  sailed  the  ship  struck 
on  a  bank  on  tlie  Irish  coast,  and  after  throwing 
overboard  1.000  tons  (if  the  salt,  was  got  off  and 
put  back  to  Liverpool,  where  the  remainder  of 
tlic  cargo  was  unloaded  and  found  to  be  all  (with 
tlie  exccpti(m  of  about  100  tons)  so  damaged  as 
to  be  nearly  unfit  to  be  forwarded,  and  worthless. 
The  charterer  had  paid  1,2.50/.  in  advance  for 
fieight.  In  ati  action  by  the  owner  against  an 
underwriter  on  the  ship,  to  recover  a  general 
average  contriliution  in  respect  of  the  salt  so 
jettisoned  : — Hehl,  that  in  ascertaining  the  con- 
tribution to  Ijc  paid  by  the  .shipowner  to  the 
owner  of  the  cargo,  in  respect  of  the  salt  jetti- 
soned, it  wjus  to  be  valued  at  the  price  which  it 
would  have  lx;en  wortli  at  Liverpool  hatl  it  been 
brought  back  there,  the  average-stater  taking 
info  acc(nint  the  prol);d)ility  of  its  arriving  at 
the  port  of  afljustment  in  a  sound  or  damaged 
state,  or  in  a  state  in  which  it  could  have  lieen 
forwarded,  so  as  to  take  advantage  of  the  pre- 
paid freight.     ///. 

Stores.] — Provisions  and  stores  for  the  use  C)f 
convicts  on  iioard  a  siiip  chartered  for  their  con- 
veyance to  New  South  Wales  arc  not  subject  to 
general  average.  lirown  v.  Stajdeton,  12  Mooie, 
C.  P.  334  ;  4  Bing.  119  ;  5  L.  J.  (o.s.)  C.  P.  121  : 
29  1!.  U.  524. 


c.   Effect  of. 

Condition  precedent  to  Action.] — Where  losses 
\w\v.  to  be  jiaid  in  thi'cc  months  after  an  adjust- 
ment by  connnittee  of  the  insurers,  and  the  com- 
mittee refused  to  adjust  upon  the  request  of  the 
insured  : — Held,  he  might  sue  on  the  policy, 
notwithstanding  there  had  been  no  adjustment. 
Strom/  v.  I/nrvei/,  3  P.ing.  3U4  ;  11  Moore,  72  ;  4 
L.  .1.  (o.S.)  (.'.  P'.  57. 

Where  Fraud  or  Concealment.] — An  adjust- 
ment is  not  binding  on  an  underwriter, although 
at  the  time  of  signing  it  he  had  the  means  of 
rendering  himself  aciiuainted  with  the  history  of 
the  voyage  and  the  manner  of  the  loss,  if  his 
intention  was  not  then  drawn  to  circumstances 
he  afterwards  learns,  by  which  the  underwriters 
were  discharged.  Shrjdierd  v.  Cheirter,  I  (Jamj). 
274  ;   10  R.  R.  6S1. 

Although  an  adjustment  is  not  conciiisivcM-vi- 
dence  Mgainst  an  undrrwriter.  it  is  so  uidcss  fraud 
or  a  misconcept  ion  of  the  law  or  facts  upon  which 
it  is  made  is  proved.  Christian  v.  Cooinhe.'l  Ksp. 
4H9.  Itofjers  v.  Mtujlor,  Peake's  Add.  Cas.  37. 
And  see  Sherijf  \.  Potts,  5  Esp.  2(!. 

A.,  as  agent  for  a  foreign  owner,  entered  into 
a  policy  on  a  shij).  At  the  time  of  effecting  the 
insin'ance,  A.  was  in  jiosscssifin  of  a  letti^r  from 
the  (captain,  informing  liim  that  the  slii])  had 
received  injury,  which  fact  he,  without  frautlulent 
intention  to  deceive,  omitted  to  disclose  to  the 
underwriters.  The  ship  was  lost,  and  B.,  one  of 
the  underwriters,  paid  to  A.  his  amount   of  the 
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insurance ;  but  having  subsequently  become 
ae<iu:iinteil  with  tlie  above  circumstance  brought 
ail  action  against  him  to  recover  it  back.  A., 
before  he  was  aware  of  B.'s  intention  to  dispute 
the  policy,  and  acting  bona  fide  throughout, 
transmitted  to  his  principal  the  money  he  had 
received  from  the  various  underwriters  ;  with  the 
cxcejition  of  a  certain  amount  for  which  he  had 
allowed  the  principal  credit  in  a  settled  account, 
and  of  another  which,  with  the  authority  of  the 
jirincipal,  he  had  expended  in  a  suit  brought  by 
liim  on  behalf  of  the  principal  against  C,  another 
iniderwriter  on  the  policy  : — Held,  first,  that  in 
consequence  of  the  concealment  from  the  under- 
writers of  the  fact  stated  in  the  captain's  letter, 
the  policy  was  voidable  at  the  election  of  the 
underwriters.  Holland  v.  B.v.t.wll,  4  B.  &  8.  14  ; 
H2  L.  J.,  Q.  B.  2!»7  :  8  L.  T.  408  ;  II  W.  R.  757— 
Ex.  Ch.     Affirming  7  Jur.  (n.s.)  842. 

Held,  secondly,  that  A.  being  only  an  agent,  of 
which  B.  was  aware,  and  having,  without  notice 
of  B.'s  intention  to  repudiate  the  contract,  paid 
over  to  his  principal  the  amount  received  from 
the  underwriters,  B.  was  not  entitled  to  recover 
back  from  A.  his  amount  of  the  insurance.     Ih. 

Held,  thirdly,  that  there  was  no  difference  in 
this  respect  between  the  money  actually  i)aid 
over  by  A.  to  his  principal,  and  the  moneys  which 
had  either  been  allowed  in  account  between  them 
or  expended  in  the  suit  against  C.     lb. 

Estoppel.] — An   underwriter,  who  upon 

full  disclosure  of  facts,  has  signed  his  initials  to 
an  adjustment  on  the  policy,  without  paying  the 
loss,  is  not  precluded  afterwards  from  taking 
advantage  of  circumstances  with  which  he  had 
been  made  acquainted  before  signing  the  adjust- 
ment. Hei'hert  v.  Cliaiiijuon,  1  Cam[).  134  ;  10 
R.  R.  657. 

After  a  total  loss  and  an  adjustment,  aiid 
whilst  the  policy  remained  in  the  hands  of  the 
broker,  the  initials  of  the  insurer  were  struck  out 
of  the  adjustment  to  indicate  payment,  and  the 
broker  debited  the  insurer  with  the  loss  : — Held, 
that  the  insurer  was  still  liable  to  the  assui'ed,  as 
the  principal  was  never  estopi)e(l  from  recovering 
the  amount,  unless  there  was  actual  payment  to 
the  broker,  or  a  credit  given.  JcU  v.  Pratt,  2 
.Stark.  67. 

A  ship  was  insured  warranted  free  from  capture 
in  port.  A  letter  announcing  her  capture  stated 
it  to  be  in  port,  on  which  the  underwriter  and 
assured  adjusted,  the  former  returned,  and  the 
latter  received  back  the  premium.  It  afterwaids 
appeared  the  capture  was  not  in  port : — Held, 
that  the  assured  was  not  precluded  by  the  adjust- 
ment and  repayment  from  recovering  on  the 
policy,  whether  tire  underwriter's  name  had  been 
struck  off  the  adjustment  only,  or  off  the  policy 
also.     Reyner  v.  Jlall,  4  Taunt.  725;  14  R.  R.  650. 

Proof  of  Satisfaction.] — If  a  i)olicy  is  produced 
by  the  agent  df  the  jdaintiff,  through  whom  it 
was  effectetl,  and  the  defendant's  name  is  struck 
out,  and  has  written  against  it,  "  adjusted  the 
general  and  jjarticular  averages  at  30/.  y.s-.  jier 
cent. "  ;  this  is  pi'oof  that  the  i)olicy  had  been 
adjusted,  but  not  that  it  had  been  satisfied  :  but 
the  plaintiff  will  iu:)t  be  allowed  to  go  into  evi- 
dence to  shew  that  some  of  the  sums  allowed  at 
the  time  of  the  adjustment  were  too  small. 
Adams  v.  Saunders,  4  Car.  &  P.  25  ;  M.  &  M.  373. 

Compensation.] — An  insurance  was  effected 
on  goods  on  board  a  ship  consigned  to  Buenos 


Ayres.  The  shij),  with  the  cargo,  was  captured 
by  the  Brazilian  government,  and  condemned  for 
an  attempted  breach  of  blockade.  Notice  of  the 
capture  was  given  by  the  insured  to  the  under- 
writers, and  an  offer  was  made  by  the  insured  to 
abandon.  The  underwriters  declined  the  offer  of 
abandonment ;  and  after  some  negotiation  it  was 
arranged  that,  on  payment  by  the  underwriters 
of  35/.  per  cent,  on  the  sum  insured,  the  policy 
should  be  delivered  up  to  be  cancelled.  The  per- 
centage was  accordingly  paid,  and  the  policy 
cancelled.  Some  years  aftei'wards,  in  pursuance 
of  a  convention  between  Great  Britain  and  the 
Brazilian  government,  the  goods  were  ordered  by 
the  latter  government  to  be  i-estored  to  the  owners, 
and  compensation  to  be  made.  A  claim  was  made 
by  the  underwriters  to  the  whole  or  a  part  of  the 
sum  awarded  for  compensation  ;  but  held,  that 
the  underwriters  having  declined  the  offer  of 
abandomnent,  the  payment  of  the  35Z.  per  cent, 
was  a  compromise  of  their  liability  under  the 
policy,  and  that  they  were  not  entitled  to  any 
portion  of  the  sum  awarded  for  compensation. 
Broolts  V.  MiicDunndl,  1  Y.  &  C.  502.  See  also 
Burnand  v.  Bodocanfichi,  51  L.  J.,  Q.  B.  548  ;  7 
App.  Cas.  833  ;  47  L.  T.  277  ;  31  W.  R.  65  ;  4 
Asp.  M.  C.  576— H.  L.  (E.) 

A.  insured  goods  at  Canton  by  a  policy  which 
included  jettison  among  the  perils  insured  against. 
The  goods  were  jettisoned  under  circumstances 
which  entitled  him  to  a  general  average  contribu- 
tion from  the  owners  of  the  ship  and  of  the  I'est 
of  the  cargo,  which  arrived  safely  at  London,  the 
port  of  discharge.  A.  having  sued  the  under- 
writers for  the  whole  amount  insui-ed,  without 
having  first  collected  the  contributions  to  which 
he  was  entitled  from  the  other  owners  of  the  ship 
and  cargo  : — Held,  that  he  was  entitled  to  recover  ; 
and  that  the  underwriters  having  paid  him  would 
be  then  entitled  to  stand  in  his  place  with  respect 
to  the  general  average  contribution.  Diclienson 
V.  Jardi/ifi,  37  L.  J.,  C.  P.  321  ;  L.  R.3  C.  P.  639  ; 
18  L.  T.  717  ;   16  W.  R.  1169. 

Held,  also,  that  the  liability  of  the  underwriters 
under  the  policy  could  not  be  varied  by  a  custom, 
alleged  to  exist  in  the  port  of  London  between 
merchants  and  underwriters,  to  hold  the  latter 
liable  oidy  for  the  share  of  the  loss  cast  upon  the 
owner  of  jettisoned  goods  in  the  general  average 
statement.     Ifj. 

Settlement — Parol  Evidence.] — By  a  memo- 
randum indorsed  on  a  policy,  it  was  stated  that 
a  particular  average  loss  of  54/.  per  cent,  had 
been  settled  between  the  plaintiff  (an  under- 
writer) and  the  defendant : — Held,  that  parol 
evidence  was  admissible  to  shew,  that  by  a 
previous  anangement  it  was  agreed  that,  if  the 
other  underwriters  paid  a  less  sum,  the  surplus 
should  be  repaid.  By.s,sell  v.  Duxslieij,  6  Moore, 
233. 

Conditional  or  Absolute.] — The  defendant, 
with  several  other  underwriters,  in  August,  1814, 
subscribed  a  policy  on  hides  from  Buenos  Ayres 
to  London  ;  the  ship  was  captured,  and  the  plain- 
tiffs abandoned  the  cargo  to  the  underwriters 
and  claimed  a  total  loss.  Some  time  after  the 
ship  was  recaptured,  and  all  the  underwriters  but 
the  defendant,  on  the  lyth  October,  I8I4,  adjusted 
a  salvage  loss,  deducting  short  intei'est,  to  the 
amount  of  64/.  18*.  M.  ])cr  cent.,  which  they  paid. 
The  defendant,  on  the  7th  February,  1815,  adjusted 
33/.  per  cent,  on  account  of  the  subscription  to 
the  policy,  until  the  account  of  the  goods  insured 


1265 


SHIPPING— INSUEANCE—X.  Losses. 


1266 


could  be  made  uji.  when  a  final  loss  was  to  be 
})aid  to  the  same  amount  as  by  the  other  under- 
writers, and  if  the  same  exceeded  33/.  per  cent, 
the  defendant  was  to  pay  the  excess  ;  if  short,  the 
insured  to  return  the  difference  : — Held,  in  an 
action  to  recover  such  loss,  that  this  was  a 
conditional,  and  not  an  absolute  adjustment,  and 
as  the  plaintiffs  had  not  proved  that  the  account 
of  the  goods  insured  had  been  made  up,  they  were 
not  entitled  to  recover  ;  and  that  the  defendant 
was  not  bound  by  the  former  adjustment  of  the 
other  underwriters.  Gaunnoii  v.  Beverleij,  1 
Moore,  .")63. 

General  Average  payable  per  Foreign  State- 
ment—  Sue  and  Labour  Clause  —  Stranding — 
Expense  of  Discharging,  Warehousing  and 
Re-shipping  Cargo.] — Two  policius  (if  insuiances 
were  effected  by  the  owners  on  ship  and  freight 
respectively.  Each  policy  provided  that  general 
average  should  be  jjayable  according  to  foreign 
statement  if  in  accordance  with  contract  of 
aflfix'ightment.and  incorporated  the  ordinary  sue 
and  labour  clause.  On  a  voyage  from  Nicho- 
laieff  to  Rotterdam  the  vessel  stranded  on  the 
island  of  Malta.  The  cargo  was  discharged  into 
lighters  and  the  ship  was  towed  into  Malta, 
repaired,  re-loaded  and  subsequently  reached  her 
destination.  A  general  aveiagc  statement  was 
jjrepared  in  Holland,  and  the  proportions  due 
according  to  the  law  of  Holland  in  respect  of  shij), 
cargo  and  freight  were  allocated.  The  under- 
writers paid  their  proportions  in  respect  of  ship  and 
freight,  but  the  sliiiiowneis  failed  to  recover  the 
cargo's  pro|)ortinii  from  t!ie  owners  of  the  cargo, 
the  courts  in  Holland  having  decided  that  the 
latter  were  not  liable  to  contriljute,  inasmuch  as 
the  stranding  had  been  occasioned  by  tlie  negli- 
gence of  the  master,  notwithstanding  that  tlie 
l)oiicy  on  the  shij)  covered  loss  from  such  negli- 
gence : — Held,  that  the  shipowners  were  not 
entitled  to  lecover  from  the  insurers  either  as  a 
partial  loss  or  under  the  sue  and  labour  clause, 
the  portion  debited  according  to  foreign  statement 
to  cargo  in  respect  of  the  expenses  incuired  in 
the  operations  at  Malta  and  in  warehousing  and 
re-shipping  the  cai'go.  The  Marij  TlnniKtx.  (13 
L.  J.,  Adm.  49;  [1«'J4]  1'.  lOS  :  (J  It.  7'.)2  ;  71 
L.  T.  104  ;   7  Asp.  M.  C.  4!l.-,— C.  A. 

Part  of  Goods  Saved — Adjustment  of  Salvage 
Loss.j — Jndigowas  in>ured  on  a  valued  policy  at 
and  from  the  loading  poit  to  the  port  of  delivery. 
The  ship  sank  at  tlic  loading  port,  and  the  indigo 
being  wetted,  was  sold  by  auction  at  a  loss  of 
7H.  jiercent.  A  veiilict  was  found  foi' tlie  plain- 
tiff a.s  for  a  total  loss,  subject  to  a  reference  to 
an  arbitration  to  ascei'tain  tlie  ainouiil  of  sucli 
loss.  Tlie  ai  bit  rator  awarded  a  loss  of  41/.  l.").v.  lOj. 
])er  cent,  on  the  defendant's  subscription.  The 
<'ourt  refused  If)  set  aside  this  award,  ail  hough 
it  a|)peared  tliat  tlK;  indigo  was  drietl  1)V  tlie 
|purclia.seis  and  shipped  to  the  pfirt  of  <lelivei'y, 
where  it  was  sold  at  a  small  loss  on  its  value  a.s 
uninjured.  Jldidif  v.  Iniicx,  fj  Moore,  574  ;  23 
11.  U;(;3n. 

Adjustment — Recovery  on.  j— The  umlerwriter 
signed  <an  iinloisenient  on  the  policy  :"  Adjusted 
this  loss  at  fift}'  pounds  ]ier  cent.,  to  jjay  m  one 
month  "'—  tin;  word  '"fifty"'  being  struck  out  ami 
"forty  "  inserted  by  the  underwiiter,  the  assured 
jirotesting  against  the  alter.'Uion  : — Held,  that 
the  assured  could  recover  the  4ll  )ier  cent,  loss 
upon  the  adjustment.  Jlnrctt  v.  Flr.r»ri/,  Ueawe.s, 
J.ex  Mercator  (r,th  ed.)  333. 


Adjustment  prima  facie  Evidence  of  Loss.] — 

An  underwriter  adjusts  a  loss  in  these  words  : 
— '■Adjusted  the  loss  at  98  per  cent.,  whicli  1 
agree  to  pay  one  month  after  date "  : — Held, 
that  no  proof  of  loss  was  necessary.  HogiJ  v. 
Gouldnrjj,  Beawes,  Lex  Mercator.  310  ;  1  Park, 
Ins.  (Sth  ed.)  -im. 

d.  Payment. 

See  also  XYIT.  Insurance  Brokers  and 
Age.vts,  jiost,  cols.  1340.  seq. 

Discharge  of  Underwriter  —  Custom  as  to 
Settlement  with  Broker.]  —  An  assured  residing 
at  Glasgow  employed  an  insurance  broker  in 
London  to  recover  a  loss  from  the  underwriter. 
The  loss  was  settled  in  part  by  the  underwriter 
setting  off  in  account  against  it  a  debt  due  to 
him  from  the  broker  for  premiums,  and  as  to  the 
residue,  by  his  paying  the  broker  in  cash,  and 
the  underwriter  then  erased  his  name  from  the 
policy.  The  broker  became  bankrujit,  and  never 
paid  the  loss  to  the  assured.  Evidence  was  given 
of  a  usage,  that  an  adjustment  payment  was 
generally  in  a  month,  and  that  the  practice 
between  the  broker  and  the  underwriter  was  to 
set  off  in  account  between  them  the  amount  of 
premiums  due  to  the  underwriter  against  the 
loss  : — Held,  first,  that  the  underwriter  was  not 
entitled  to  treat  the  set-off  in  account  between 
him  and  the  broker  as  ]iayment  to  the  assured, 
the  latter  not  being  bound  by  a  usage  which  he 
did  not  know  of.  Scott  v.  IrviiKj.  1  B.  &  Ad.  (10.5  ; 
9  L.  J.  (O.S.)  K.  B.  89. 

Held,  secondly,  that  the  assured  could  not 
iccover  the  sum  which  the  underwiiter  had 
paiil  in  money  to  the  broker  within  the  month, 
that  being  made  to  tlu;  broker  iiursuant  to  the 
geneial  authority  given  to  him  by  the  assured.  Ih. 

So  held  in  another  case,  where  the  assured 
lived  at  Plymouth,  that  the  set-off  in  account 
between  the  underwriter  and  the  broker  was  not 
payment  to  the  assured,  inasmuch  as  tiie  broker 
had  only  authority  to  receive  payment  for  the 
assured  in  money  :  that  the  custom  which  jire- 
vailed  at  Lloyd's  coffee  house  was  not  binding 
on  the  assured,  who  were  not  proved  to  be  cog- 
nisant of  it,  or  to  have  assented  to  it ;  and  that 
the  erasure  of  the  name  of  the  underwriter  from 
the  policy,  not  having  been  done  with  the  consent 
of  the  assured,  did  not  diseliarge  the  former. 
linrtJett  y.Peuthind.  In  !'-.  ^:  <'•  7C.0  :  S  L.  .) . 
(O.S.)  K.  B.  2(;4. 

An  insurance  broker,  as  agent  of  the  assured, 
is  only  entitled  to  received  payment  for  them 
from  the  uinlerwriteis  in  money  ;  and  a  custom 
to  set  off  the  general  bahuice  due  from  such 
broker  to  the  underwriters  in  the  seltlemeiit  of 
a  particular  loss  is  illegal,  as  it  in  fact  amounts 
to  .-ui  attempt  to  |i;ivtiie  ilebt  of  one  pi'i'son  with 
the  nionev  of  anoililr.  IWd  v.  Iliid.  4  I!.  &  A1<1. 
210. 

'J'Ik!  plaintiff,  a  sliiiiowner,  employed  brokers 
to  effect  an  insurance  iiiion  his  sliij).  and  tiie 
brokers  ae<',or<lingly  insured  the  ship  at  Lloyd's 
coffee  house  with  "the  defendant.  The  policy 
was  left  with  the  brokers  for  safe  custody.  The 
shij)  was  lost.  Afterwards  the  iil.aintitT  took  the 
ship's  papers  to  tiie  brokers  for  the  puriiose  of 
having  the  loss  adjusted  with  the  uiiilei writers. 
The  loss  was  adjusted,  and  the  sum  payalile  by 
the  ilefendant,  aniounting  to  less  than  ',(»/..  was 
placed  to  his  debit  by  the  ))rokcrs  in  their  books, 
in  an  account  curient  between  them.  TIk; 
defendant  placed  the  like  sum   to   the  credit  of 
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the  brokers  in  his  books,  and  afterwards,  before 
the  end  of  the  year,  ijave  them  fresh  credit  to  an 
amount  exceedin.a;  oo/.  A  credit  note  was  sent 
to  the  plaintiff  by  the  brokers.  It  was  admitted 
that  there  was  a  custom  or  usasfe  at  Lloyd's, 
between  the  brokers  and  underwriters,  to  settle 
losses  in  this  manner,  and  the  jury  found  that 
the  custom  was  generally  known  to  mei'cliants 
and  shipowners  effecting  insurances,  and  it  was 
admitted  on  behalf  of  the  defendant  that  the 
plaintiff  was  ignorant  of  the  custom  : — Held,  that 
the  plaintiff  was  not  bound  by  the  custom,  and 
therefore  he  was  entitled  to  recover  the  amount 
of  the  jiolicy  from  the  defendatit  as  underwriter. 
Swectiiui  x.'Pmrrc,  9  C.  B.  (N.S.)  534  ;  30  L.  J., 
C.  P.  109  :  7  Jur.  (n.s.)  800  ;  5  L.  T.  79  ;  9  W.  K. 
343— Ex.  Ch. 

When  an  insurance  broker  has  been  employed 
to  receive  money  for  his  principal  in  the  general 
course  of  his  Ijusiness,  and  where  the  known 
general  course  of  business  is  for  the  broker  to 
keep  a  running  account  with  the  jjrincipal,  and 
to  credit  him  with  sums  which  lie  may  have 
received  by  credits  in  account  with  debtors  (with 
whom  he  also  keeps  running  accounts),  and  not 
merely  with  moneys  actually  received,  the  origi- 
nal debtor  is  discharged,  and  tlie  broker  becomes 
the  debtor  according  to  the  meaning  and  inten- 
tion and  with  the  aixthoritv  of  the  principal. 
StPtcarf  V.  Ahprde'ui,  4  M.  &  W.  211  ;  1  H.  &  H. 
284  ;  7  L.  J.,  Ex.  2i)2. 

The  agents  of  the  assured  liaving,  in  accord- 
ance with  the  usage,  adjusted  the  amount  of  the 
loss  with  the  broker  of  the  underwriter,  and 
received  from  him  a  credit  note  for  the  amount, 
to  be  paid  in  a  month,  the  broker  having  funds 
of  the  underwriter  in  his  hands  sufficient  to  meet 
the  amount,  but  after  it  was  due  becoming 
insolvent : — Held,  that  the  underwriter  was  not 
discharged.  Mncfurlane  v.  GiaunacKjrulo,  3 
H.  &  K  860  ;  28  L.  J.,  Ex.  72. 

Set   off  —  Premiums    due   to    Executors    of 

Assured.] — There  is  no  right  eitlier  at  law  or  in 
equity  to  deduct  a  loss  on  a  policy,  underwritten 
by  H  testator  with  a  broker,  from  the  amount  due 
to  the  executors  for  premiums  from  the  same 
broker,  though  the  circumstances  are  such  as  in 
case  of  bankruptcy  would  support  a  plea  of  mutual 
credit.  Bcckwith  v.  BMen,  8  El.  k,  Bl.  683  ;  27 
L.  J.,  Q.  B.  162  ;  4  Jur.  (N.s.)  558  ;  6  W.  R.  286. 

A  custom  that,  in  case  of  the  death  of  an 
underwriter,  the  premiums  should  be  retained 
till  all  the  risks  had  run  off,  might  give  such  a 
right.     Ih. 

But  the  court,  where  it  had  power  to  draw 
inferences  of  fact  from  the  evidence,  drew  the 
inference  that  such  a  custom  did  not  exist  at 
Lloyd's.     Ih. 

Contract  between  Shipowner  in  Ireland  and 
Underwriter  in  England.]— The  plaintiff',  owner 
of  a  vessel  belonging  to  the  port  of  Belfast, 
instructetl  X.,  a  Belfast  insurance  agent,  to  effect 
a  policy  of  insurance  on  the  vessel ;  the  insurance 
agent,  through  his  London  agent  R.,  effected  the 
policy  in  London  with  the  defendants,  and  the 
owner  paid  N.  the  premium  in  Belfast,  and  there 
received  the  policy  from  him.  The  defendants 
alleged  that  they  carried  on  business  at  Lloyd's, 
in  the  city  of  London  oidy ;  that  they  neither 
accepted  risks,  received  premiums,  paid  losses, 
nor  had  any  agents  out  of  Loudon  ;  that  the  policy 
was  underwritten  at  Lloyd's  in  consequence  of  a 
proposal  made  by  R.  at  Lloyd's  ;  that  the  pre- 
mium was  paid  and  the  policy  delivered  by  and 


to  R.  in  London  :  that  they  did  not,  nor  did  N. 
or  any  other  person  on  tlieir  behalf,  receive  the 
premium  or  deliver  the  policy  at  Belfast,  anil 
that,  in  accordance  with  a  well-known  custom  of 
Lloyd's,  any  money  which  might  become  due 
under  the  policy  was  payable  at  Lloyd's,  and  not 
elsewhere.  The  plaintiff  alleged  that  he  had  no 
notice  or  knowledge  (if  tliat  custom  before  effect- 
ing the  policy.  The  defendants  refuseil  to  pay 
the  amount  of  the  policy  to  the  plaintiff  : — Held. 
that  the  jjlaintiff,  who  had  no  knowledge  or 
notice  of  the  alleged  custom  before  effecting  the 
policy,  was  not  bound  thereby  ;  that  the  defen- 
dants were  bound  to  pay  the  amount  (if  any) 
due  on  the  policj^  to  the  plaintiff  in  Belfast  ;  that 
the  noni)ayment  constituted  a  breach  of  their 
contract  with  the  plaintiff,  within  the  jurisdic- 
tion, and  that  he  was  entitled  to  an  order  for 
leave  to  serve  a  writ  to  recover  the  amount  of  the 
policv  on  the  defendants  out  of  the  jurisdiction. 
Ward  V.  ILirri.s,  8  L.  R.,  Ir.  365— C.  A. 

Payment  by  Mistake — Recovery  back.] — If  the 

amount  due  upon  a  loss  has  been  paitl  with  full 
knowledge  of  the  facts,  it  cannot  be  recovered 
back  upon  the  ground  of  mistake  of  law.  Bllbie 
V.  Luiiilnj,  2  East,  469  ;  6  R.  R.  479.  But  see 
Bxller  V.  ILin-i.son,  post,  col.  1341. 

5.  Expenses — Sue  akd  Labour  Clause. 

Cattle — "Mortality  from  Any  Cause  whatso- 
ever"— Extra  Fodder  at  Port  of  Refuge. ]^Live 

cattle  were  insured  under  a  policy  of  marine 
insurance  against  •'  all  risks,  incliuling  mortality 
from  any  cause  whatsoever."  During  the  voyage 
the  vessel  on  which  the  cattle  were  shijiped  was. 
compelled  by  perils  of  the  sea  to  put  into  a  port 
of  refuge  for  repairs,  and  in  consequence  of  the 
delay  so  occasioned  it  became  necessary  to  pro- 
vide an  additional  supply  of  fodder  for  the  cattle. 
In  an  action  against  the  underwriters  to  recover 
the  expense  of  the  extra  fodder,  under  the  suing 
and  labouring  clause  in  the  policy  : — Held,  that 
the  assured  were  entitled  to  recover.  The  Poniera - 
Hicm,  65  L.  J.,  Adm.  39  ;  [1895]  P.  349. 

Drying  Rice.] — See  Francis  v.  Boidtun,  supra, 
col.  1235. 

Salvage  and  Repairs.] — General  average  and 
salvage  tlo  not  come  within  either  the  words  or 
the  object  of  the  suing  and  labouring  clause  of 
a  policy  of  marine  insurance.  Aitchmm  v.  Lohre, 
49  L.  J..  Q.  B.  123  ;  4  App.  Cas.  755  ;  41  L.  T.  323  ; 
28  W.  R.  1  ;  4  Asp.  M.  C.  168— H.  L.  (E.) 

Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  princii)le,  but  on  the  general 
principle  of  maritime  law,  rewarding  persons 
who  by  great  and  perhajjs  dangerous  exertions 
bring  in  a  ship,  for  which  exertions,  if  not  suc- 
cessful, nothing  would  have  been  paid.     lb. 

'J'he  assured  who  had  not  abandoned,  but  had 
elected  to  repair,  after  damage  sustained  from 
perils  of  the  sea,  was  held,  therefore,  not  entitled 
to  recover  under  that  clause  the  expenses  of 
salvage.     Ih. 


Deduction  of  One-third.] — But  held  that,  up  to 
the  aiiKiunt  insured,  he  was  entitled  to  recover 
the  cost  of  repair,  with  the  reduction  of  one- 
third  new  for  old,  even  although  the  amount  cal- 
culated upon  that  principle  should  exceed  the 
amount  that  would  be  payable  upon  a  total  lo.ss 
with  benefit  of  salvage,  and  should  equal  the 
whole  sum  insured.     Ih. 
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The  ship  "Crimea"'  was  insured  with  the  de- 
feudaut  for  1,2UU/.,  being  valued  in  the  policy  at 
2/MOl.  It  encountered  very  bad  weather  and 
w  as  in  danger  of  sinking  :  it  was  rescued  by  a 
steamer,  which  obtained  from  the  Irish  court  of 
admiralty  800^.  as  salvage  money.  The  owner 
did  not  abandon,  but  elected  to  repair.  The 
defendant's  proportion  of  the  repair  expenses 
amounted  (after  the  deduction  of  one-third  new 
for  old)  to  1,2U0/..  the  full  sum  he  had  insured, 
ami  he  was  held  liable  to  that  amount ;  but  was 
held  not  to  be  liable  to  any  part  of  the  salvage 
expenses.     Ih. 

The  expenses  which  maj'  be  recovered  by  the 
assured  under  the  suing  and  labouring  clause  in 
a  policy  free  of  particular  average,  are  conlined 
to  the  expenses  which  are  necessary  to  avert  a 
total  loss,  for  which  the  insurer  would  be  liable. 
Mei/cr  \.  llalli.  4:.  L.  J..  C.  P.  7-tl  :  1  C.  P.  D. 
358  ;  35  L.  T.  «3S  ;  24  W.  II.  9(J3  :  3  Asp.  M.  C. 
324. 

When  a  shiji  partially  damaged  has  been  re- 
paired by  the  owners,  the  insurers  are  only  liable 
to  the  amount  of  two-thirds  of  the  cost  of  rei)air, 
unless  circumstances  are  shewn  to  take  the  case 
out  of  the  (irdinary  rule  of  deduction  of  one-third 
for  the  benelit  of  the  owners  from  the  repairs. 
J'oi/if/(/e.sfiT  V.  Hoi/id  E.rchanqe  A-ixin-totrr  Co.. 
Ity.  ic  M.  378  ;  27  K.  R.  75'J. 

Where  a  shij)  has  beeu  repaireil,  the  under- 
writers are  not  entitled  to  the  usual  deductions 
of  oiie-lhiiil.  new  for  old,  the  ship  not  having 
Ijeen  put  into  the  free  possession  of  the  owner 
again.     Dti  Coxta  v.  J\'eivii/nnii,  2  Term  ii,ep.4U7. 

If  a  new  ship  is  insuied  "  on  a  voyage  from 
I'.ristol  t(»  New  York,  during  her  staj'  there,  and 
back  to  her  port  of  discharge,"  and  on  her  passage 
back  from  New  York  to  England  sustains  an  in- 
juiy.  which  I'cquires  repairs,  the  underwriter  is 
not  entitled  to  deduct  one-third  new  for  old,  as 
tlie  whole  is  to  be  consideicd  only  one  voyage. 
Fenicirh  v.  Mohrmou,  3  Car.  Ac  P.  323. 

A  new  ship  was  chartered  and  insured  from 
London  to  New  South  Wales,  and  the  freight 
ma<le  payable  on  her  ariival  there.  Being  un- 
aiile  t(j  pidcure  homeward  fieight,  she;  went  to 
.Madras,  and  there  took  in  fi'cigtit  to  England, 
and  a  fresh  policy  was  entered  into.  The  ship 
was  lost  on  the  homeward  voyage  ;  the  route 
being  a  common  (jne  for  ships  chartered  to  New 
Soutli  Wales  : — Held,  that  the  ship  was  on  her 
tirst  voyage,  and  tliat,  consequently,  tlie  under- 
writers were  not  entitled  to  a  new-for-old  deduc- 
tion of  one-third.  J'irir  \.  Steele,  2  M.^  Ilnli. 
41*  ;  8  Car.  A:  P.  200. 

The  i-ule  of  deducliiig  one-thiid  mw  fni'  old. 
.•lur  I  he  tirst  voyage,  has  giown  u|i  to  pre\eiit 
controversy.     lb. 

A  policy  contained  the  following  clause  :  '• 'J'he 
usual  deduction  of  on(;-thir<l  of  the  amount  of 
lepairs  will  not  Ijc  made  t)y  tins  comjiaiiy  in  thi; 
caseof  shijis  hiiilt  within  tlie  limits  ot  the  L'lated 
Kingdom,  until  after  eighteen  months,  or  in  the 
case  <if  colonial-built  ships  until  after  twelve 
iM(jnth8  from  the  date  of  the  builder's  certificate, 
but  after  such  dates  re.Hpeclively  the  <le<luction 
will  Ijc  ma<le.'  P>y  custom  underwriters  make  a 
de(hiction  of  one-third  new  forold  only  in  icspect 
of  repairs  nia<le  after  the  tirst  voyage  of  a  vessel  : 
— Held,  that  the  ex|)ression  "usual  deduction," 
had  leference  to  the  ({uaiitum  oidy,  and  that  in 
the  case  of  a  colonial-l>uilt  ship  the  underwriters 
were  entitled  to  make  the  deduction  of  one- 
third  after  twelve  months  from  the  date  of  the 
builder's  certificate  although   the  ship  had  not 


completed  her  first  voyage.     Bijrnc  v.  Mercti  utile 
lusKvanee  Co.,  4  H.  &  C.  500. 

An  Irish  polic}'  is  not  controlled  by  a  practice 
prevailing  in  the  Humber,  that  all  ships  are  con- 
sidered new  shi|)S,  so  as  to  exclude  the  rule  of 
deducting  one-third  new  for  old,  if  they  are  less 
than  twelve  mouths  old.  Thomji.son  v.  Hunter, 
cited,  2  M.  &  Rob.  51. 

Owner  Selling  instead  of  Repairing — Mode  of 
estimating  Liability.] — Where  a  ship  that  is  in- 
sured is  injured  by  perils  insured  against,  and  the 
owner  instead  of  repairing  sells  her  during  the 
continuance  of  the  risk,  the  loss  to  be  made  good 
by  the  underwriters  depends  on  the  ilepreciation 
in  the  value  of  the  ship,  and  not  on  the  amount 
that  it  would  have  cost  to  repair  her  with  an 
allowance  iu  respect  of  new  materials  for  old. 
The  estimated  cost  of  repairs,  though  rejected  as 
a  direct  measure  of  loss,  might  be  the  measure 
of  the  ditfereuce  between  the  ship's  sound  and 
damaged  values,  if  no  other  means  can  be  founil 
for  arriving  at  the  loss  really  sustained.  The  de- 
preciation m  value  is  to  be  ascertained  by  taking 
the  value  of  the  ship  (if  sound)  at  the  port  of 
distress,  and  her  value  there  in  her  damaged  con- 
dition. To  ascertain  the  liability  of  the  insurers, 
the  proportion  so  arrived  at  should  be  applied  to 
the  real  value  of  the  ship  at  the  conmiencemeut 
of  the  risk,  if  the  policy  be  open,  or  to  the  agreed 
value  if  the  policy  be  valued  (Brett,  L.J.,  dis- 
senting). Pitiitan  V.  L'/iifer.sid  Marine  Imurance 
Co.,  51  L.  J.,  Q.  B.  561  ;  U  Q.  B.  D.  192  ;  4(5 
L.  T.  863;  30  W.  R.  906;  4  Asp.  M.  C.  544— C. A. 

Held,  by  Brett,  L.J.,  that  the  matter  against 
which  the  owner  was  indemnified  was  the  cost  of 
rejiairs,  and  not  any  dinnnution  in  the  salable 
value  of  the  ship,  and  that  therefore  loss  or  gain 
by  the  sale  of  the  ship  was  outside  the  contract 
of  insurance,  anil  was  not  a  matter  to  be  con- 
sitlered  between  the  assured  and  the  underwriter 
in  adjusting  either  a  total  or  a  i)artial  loss  on  the 
ship.     Ih. 

On  Sale  by  Court.]— A  ship,  the  "  M.,"  was 
insured  -incHKhug  the  risk  of  running  down  or 
doing  damage  to  any  other  vessel,  the  same  as 
the  Indemnity  Cuuipaiiy's  policy.''  valued  at 
3,000/.  The  Indemnity  Company's  runiung- 
down  clause  is,  that  it  the  ship,  by  negligence, 
shall  run  down  any  other  vessel,  "and  the 
assured  shall  thereby  become  liable  to  pay,  ami 
shall  pay,  any  sum  not  exceeding  the  value  of 
the  ship  or  vessel"  (assured)  "and  her  freight, 
by  or  m  pursuance  of  judgment  of  any  court  of 
law  or  equity,"  the  insurers  shall  pay  "such 
l)i(. portion  of'  thiee-fourths  of  the  sum  so  paid 
as  aforesaid,  as  the  sum  hereby  assured  shall 
bear  to  ihr  value  of  the  ship  or  vessel  hereby 
assured,  anil  hn-  freight."  'Ihe  "  M.,"  through 
negligence,  ran  down  another  vessel.  She  was 
sold  uiuler  a  decree  of  the  court  of  admiralty, 
and  the  proceeds  paid  over  for  satisfying  the 
damage.  It  was  admitted  that  the  insured  lost  his 
ship,  which  was  of  the  value  of  3,000/.  and  up- 
waids,  it  being  sohl  against  his  will,  but  that  the 
jiroceeds  winch  were  paid  over  were  oidy 
2^110/.  :_Held,  that  the  un<lerwriters  were  I)ound 
to  make  gooil  three-lourtlis  (jf  the  proceeds 
actually  paid.  viz.  2.11(1/.,  and  not  three-fourths 
of  the  value  of  the  ship.  'Jhoiiip-ion  v.  Jteijnoldx, 
7  Ki.  .V  P.I.  172  ;  2(;  E.  J.,  t^  P..  93  ;    3  .Jur.(N.S.) 

ii;  I. 

Costs  of  Salvage.] — The  iilaintilV  agreed  with 
one    W.    fur  ;i  sum   of   10.000/.   to  transport    the 


1271 


SHIPPING— INSUEANCE—X.  Losses. 


1272 


obelisk  kiunvii  as  "Cleopatra's  needle"  from 
Alexandria  to  London,  and  there  to  erect  it 
upon  some  public  site  to  be  afterwards  selected. 
To  cover  the  expenses  (about  4,000?.)  plaintiff 
caused  two  i)olicies  to  be  effected  with  the  re- 
spective defendants  "upon  the  goods  and  mer- 
chandises in  the  good  ship  or  vessel  called  the 
"  Cleopatra"  irou  vessel  ecmtaining  the  obelisk 
,  .  .  valued  at  4,0OOZ.  .  .  .  against  the  risks  of 
total  loss  onty"  ;  the  risks  insured  against  being 
the  ordinary  sea-risks,  and  the  suing  and  labour- 
ing clause  being  in  the  usual  form.  In  tlie 
course  of  the  voyage  the  "  Cleopatra"  got  adrift 
in  the  P>ay  of  Biscay  ;  and  was  ultimately  picked 
up  l)y  aiKither  steamer  and  carried  into  Ferrol, 
where  the  salvors  detained  her  under  a  claim  of 
salvage.  The  admiralty  division  awarded  them 
2,000"Z.  and  costs.  In  actions  upon  the  jiolicies  : — 
Held,  that  under  the  suing  and  labouring  clause, 
the  assured  was  entitled  to  recover  the  2.O00L 
awarded  to  the  salvors,  but  not  the  costs  of  the 
proceedings  in  the  admiralty  court,  nor  the 
expenses  incurred  by  him  in  refitting  the 
'•  Cleopatra  "  at  Ferrol  and  towing  her  to  London. 
I)/.v,ni  V.  Whitworth,  48  L.  J.,  C.  P.  nSS  ;  4 
C.  P.  D.  371  :  40  L.  T.  718  ;  28  W.  K.  LS4  :  4 
Asp.  M.  C.  32(;. 

Life  Salvage— Lloyd's  Policy— Liability  of 
Underwriter.] — Life  salvage  paid  by  a  ship- 
owner under  s.  544  of  the  Merchant  Ship- 
ping Act,  18<J4,  cannot  be  recovered  from  an 
underwriter  under  a  Lloyd's  ]iolicy  in  the  usual 
form  with  the  running  down  clause  attached. 
Xourae  V.  LircrjHKil  iSailivr/  Sh/pdWUfirg'  Amo- 
i-iafivN,  (io  L.  J.,  Q.  B.  507  ;  [1896]  2  Q.  B.  16  :  74 
L.  T.  548  :  44  W.  R.  500  ;  8  Asp.  M.C.  144— C.A. 

Owner  altering  Obsolete  Ship  at  less  Cost 
instead  of  Reinstating.] — A  ship,  insured  on  a 
time  ]i(ilicy.  li;id  above  her  main  deck  a  saloon 
deck  for  passengers.  During  the  time  covered 
by  the  policy,  the  saloon  deck  was  destroyed  by 
fii-e.  At  the  time  of  the  fire  the  ship  was  engaged 
in  carrying  cargo,  being  obsolete  as  a  passenger 
ship  and  useless  for  passenger  traffic.  After  the 
expiration  of  the  policy  the  shij)  was  converted 
into  a  cai-go-carrying  ship,  and  the  saloon  deck 
for  passengers  was  not  reinstated.  The  cost  of 
ronverting  the  shii)  was  less  than  the  cost  of  the 
reinstatement  of  the  saloon  deck  would  have 
been.  The  ship,  after  the  alteration,  was  as 
valuable  for  sale  or  use  as  she  was  before  the 
accident.  In  an  action  by  the  shipowners 
against  the  underwriters,  to  recover  the  cost  of 
reinstatement  of  the  saloon  deck  : — Held,  that 
as  the  shipowners  were  not  entitled  to  recover 
more  than  they  had  lost,  they  were  not  entitled 
to  recover  the  cost  of  reinstatement,  but  only 
the  actual  cost  of  converting  the  ship.  Jiristol 
Steu))!  Niivif]utUm  Co.  v.  TiKlciiinitii  Mtifiuil 
Murine  Imnnttice  Co.,  57  L.  T.  inl  ;  6  Asp.  M.  V 
178. 

Costs  and  Damages.] — The  ship  "A.."  insured  in 
a  club,  by  one  of  the  conditions  of  which  it  was 
provided,  that,  "in  case  of  damage  or  loss  by 
contract  which  any  shii)  in  this  association  may 
do  to  others,  this  society  shall  be  liable  to  con- 
tribute its  i)roi)ortion,  but  not  beyond  the  sum 
insured,  and  also  law  costs  given  in  any  suit  or 
action  defended  by  the  previous  consent  in 
writing  of  the  managers  upon  this  policy,"  ran 
into,  and  damaged  the  ship  "  B."  The  owners  of 
the  injured  vessel  caused   the  ship  "A."  to   be 


arrested  under  i)rocess  from  the  admiralty  court ; 
whereupon  her  owner  and  the  club,  in  order  to 
procure  her  release,  agreed  that  they  or  one  of 
them  wouhl  jiay  them  "the  amount  of  damage 
which  the  ship  '  B.'  had  received  from  the  col- 
lision, and  also  the  costs  of  the  proceedings  in 
the  court  of  admiralty  against  the  ship,"  to  be 
ascertained,  in  case  of  dispute,  by  Mr.  Richards, 
the  average-stater  : — Hekl,  that  the  ship  "  B.," 
meant  the  owners  of  the  ship  "  B.,"  and  that  they 
were  entitled  to  recover  the  same  measure  of 
damages  under  the  agreement  that  thej^  would 
have  been  entitled  to  in  the  proceedings  in  the 
admiralty  court ;  viz.  the  expenses  of  repairing 
their  vessel,  the  costs  incurred  in  the  arrest  and 
detention  of  the  "A."  and  the  loss  of  freight 
during  the  time  the  "B.'s"  repairs  were  going 
on.  Heard  v.  Ilulman,  19  C.  B.  (N.s.)  1  :  34 
L.  J.,  C.  P.  239  ;  11  Jur.  (N.S.)  544  ;  12  L.  T.  455  ; 
13  W.  R.  745. 

A  policy  on  a  vessel  in  the  ordinary  form  of  a 
Lloyd's  policy,  with  the  usual  suing  and  labour- 
ing clause,  had  a  collision  clause  attached  to  it, 
by  which  the  assurers  agreed  that  in  case  the 
vessel  should  by  accident  or  negligence  run  down 
or  damage  any  other  vessel,  and  the  assured 
should  thereby  become  liable  to  i)ay  and  should 
pay  as  damages  any  sum  not  exceeding  the  value 
of"  the  vessel  assured  and  her  freight,  by  the 
judgment  of  any  court  given  in  a  suit  defended 
with  the  previous  consent  in  writing  of  the 
assurers,  they  would  pay  such  proportion  of  three- 
fourths  of  the  sum  so  paid  by  the  assured  as  the 
sum  insured  on  the  vessel  bore  to  the  value  of 
such  vessel  and  her  freight.  The  assured  having 
afterwards  successfully  defended,  with  the  written 
consent  of  the  assurers,  a  suit  in  a  consular  court 
abroad,  in  which  the  assured  vessel  was  charged 
with  negligence  in  running  down  another  vessel, 
brought  an  action  against  an  underwriter  of  such 
policy  for  liis  i)roportion  of  the  costs  incurred  by 
the  assured  in  defending  such  suit  : — Held,  that 
the  assured  was  not  entitled  in  such  action  to 
recover  such  costs,  either  on  the  policy  under  the 
collision,  or  suing  and  labouring  clauses,  or  on 
the  common  count  for  monev  paid.  Xenon  v.  Fo,r, 
38  L.  J..  C.  P.  351  :  L.  R.  4  C.  P.  665  ;  17  W.  R. 
898— Ex.  Ch. 

Costs  of  Compromise.] — Insurers  are  liable  to 
pav  the  charge  of  a  compromise  bona  fide  made 
to  prevent  the  ship  from  being  condemned  as 
lawful  prize.     Bcrcn.s  v.  Riicker,  1  W.  Bl.  313. 

Cargo  in  Separate  Packages — Damage  to  cer- 
tain Packages  only  —  Expense  of  examining 
sound  Packages.] — Where  a  cargo  of  several 
packages  is  insured,  and  some  of  the  packages 
are  damaged  by  a  peril  of  the  sea.  the  shipper  is 
not  entitled  to  recover  from  the  underwriters  the 
expense  of  examining  the  whole  cargo  to  ascer- 
tain which  of  tlie  packages  have  been  damaged. 
His  claim  must  be  resti'icted  to  the  packages 
which  have  in  fact  been  damaged  and  the  expenses 
incurred  in  the  examination  and  sale  of  them  ; 
the  imderwriters  are  accountable  only  for  the 
direct  operation  of  sea  damage  and  not  for  con- 
sequential results  :  they  do  not  guarantee  that 
the  uooils  shall  be  free  from  suspic-ion.  Lysaght 
V.  Colrnnni.  64  L.  .L.  Q.  B.  175  ;  [1895]  1  Q.  B. 
49  :  14  R.  22  :  71  L.  T.  S80  :  7  Asp.  M.  C.  552  — 
C.A. 

Expenses    of    Preserving     and    Forwarding 

Goods.] — A  sliip.  with  a   cargo  of    palm  oil  for 
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Liverpool,  was  stranded  near  Pwllheli,  on  the 
coast  of  Wales.  It  became  necessary  to  land 
the  careo  there,  and  tliis  was  proi)erly  done. 
The  ship,  after  some  temporary  repair  on  the 
beach,  was  towed  to  Carnarvon,  the  nearest  port. 
and  there  repaii'ed  so  as  to  be  seaworthy  for  the 
completion  of  the  voyage.  The  oil  was  forwarded 
by  railway  to  Liverpool,  at  a  cost  to  the  ship- 
owner of  212/.  lo.v.  \(1.  ;  and  the  freijrht  was 
received  by  him.  The  oil  might  have  been  kept 
at  Pwllheli  mitil  the  ship  was  repaired,  and  then 
re-shii)ped  at  T..  a  place  about  seven  miles  from 
Pwllheli.  This  would  have  been  a  reasonable 
coui"se  to  adopt,  and  it  would  have  cost  70Z.  In 
an  action  against  the  insurers  on  freight  : — Held. 
that  the  shipowner,  having  incurred  expense  for 
the  purpose  of  averting  a  loss  of  freight,  was 
entitled  to  recover,  under  the  suing  and  labour- 
ing clause,  so  much  thereof  as  was  reasonably 
incurred  ;  and  that  the  proper  measure  was  the 
sum  it  would  have  cost  to  re-sliip  the  oil  at  T. 
Lee  v.  Southern  Inxinr/i/rc  Co..  8!)  L.  J..  C.  P.  218  : 
L.  R.  5  C.  P.  8'J7  :  22  L.  T.  443  :  IS  W.  K. 
863. 

In  a  policy  under  the  suing  anil  labouring 
clause,  may  be  recovered  all  expenses  which  have 
been  inciuTed  for  the  purpose  of  averting  a  loss 
or  damage  to  the  subject-matter  of  insurance. 
and  not  merely  those  cx|)enses  which  are  incurred 
where  the  insured  abandons  the  subject-matter 
in.sured,  and  tries  to  save  what  has  become  the 
property  of  the  insurers  :  and  the  effect  of  a 
warranty  against  particular  average  is  merely  to 
limit  the  oi>ei'ation  of  the  insurance  to  a  total 
loss  of  the  subject-matter,  and  is  not  to  prevent 
a  recovery  under  the  suing  and  labduring  clause 
of  extraordinary  expense  which  may  be  incurred 
in  preserving  it.  KuLstoa  v.  Empin-  Marine 
Jnxvnim-e  Co..  36  L.  J.,  C.  P.  156  ;  L.  R.  2  C.  P. 
3.-.7  :  12  Jur.  (N.s.)  665  ;  l(i  L.  T.  ll'.i  :  l.->  W.  R. 
769— Ex.  Ch. 

A.,  having  chartercil  his  vessel  fnr  a  voyage. 
insured  the  chartered  freight  with  P..  by  a  policy 
containing  a  warranty  against  particular  average 
and  the  usual  suing  and  labouring  clause.  The 
ship  was  lost,  and  the  goods  landed,  warehoused, 
and  sent  on  at  a  less  freight  from  an  intermediate 
port  : — Held,  that  there  vs^as  a  total  loss  of 
freight  at  the  intermediate  jioit.  unless  it  could 
be  averted  by  such  foiwaiding  :  that  such  for- 
warding was  a  particulfir  charge  within  the  suing 
and  laViouring  clause,  and  did  not  convert  the 
total  into  a  partial  loss  within  the  warranty 
against  particular  average,  and  that  A.  was 
theieff)re  entitled  to  recover  tlic  ex]tensc  of  such 
forwarding  from   15.  in  an  action  on  the  policy. 

A  shipduring  lier  voyage  froin  liulia  to  London 
was  strandeil  on  the  coast  of  France,  'i'he  sliip- 
ovvner  disjiatchcd  his  matiager  ami  other  persons 
to  take  jtart  in  the  necessary  salvage  operations, 
and  the  whole  of  the  cargo  was  saved,  transhippeil. 
and  brought  forward  to  I,ondon  and  the  freight 
earned.  Part  of  the  cargo  which  coidd  not  be 
iflentified  was  sold  by  the  shipowner  by  arrange- 
ment with  the  consignees  through  a  broker,  who 
rcceivetl  his  brokerage.  The  shii)owncr  incurred 
considerable  troulile  in  chartering  ships  to  ciirry 
on  the  cargfi  from  France  to  London,  and  in 
senrling  out  lighters  and  necessary  ajipliances  to 
France,  and  in  the  identification  of  tlie  cargo, 
preparing  for  the  sale,  and  answering  the  inriuiries 
of  and  arranging  with  the  consignees.  In  the 
average  statement  a  remuneration  to  the  ship- 
owner  for  "  arranging   for    salvage  operations. 


receiving  cargo,  meeting  and  arranging  with 
consignees,  and  receiving  and  paying  proceeds, 
and  generally  conducting  the  business,"  was 
charged  partly  to  general  average,  and  [)artly  as- 
particular  average  on  the  several  interests  rat- 
ably, the  average-stater  thinking  that  the  amount 
was  a  reasonable  remuneration  to  the  shiiiowner 
for  his  services  and  for  commission  on  the  sale 
of  unidentified  cargo,  and  on  disbursements  : — 
Held,  that  under  the  circumstances  the  amount 
was  improperly  charged  and  could  not  be  re- 
covered, there  being  no  contract  on  the  part  of 
the  owners  of  the  cargo  to  remunerate  the  ship- 
owner for  his  services,  a  great  part  of  which  had 
been  rendered  with  the  object  of  earninsi:  his- 
freight.  ,SW( ii.sfer  v.  Fletcher,  47  L.  J..  Q.  B.  530  i 
3  Q.  B.  D.  418  :  38  L.  T.  605  :  26  W.  R.  756  ; 
3  Asp.  M.  C.  577. 

Where  goods  are  insured  by  a  policy  in  the 
ordinary  form,  the  expression  '■  warranted  free 
from  particular  average  "  is  not  confined  to  losses- 
arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  but  is  equivalent  to  a  stipula- 
tion against  total  loss  and  general  average  only  ; 
and.  consetjuently,  includes  expenses  incurred  in 
relation  to  the  goods.  Great  Indiiin  Peninxiihir 
Bij.  V.  Saundrra,  2  B.  &  S.  266  :  31  L.  J.,  Q.  B. 
206  ;  9  Jur.  (x.S.)  11)8  :  6  L.  T.  297  :  10  W.  R. 
520— Ex.  Ch. 

A  quantity  of  iron  rails  was  shipped  to  be 
carried  to  a  certain  place,  for  a  sum  to  be  paid 
here,  ship  lost  or  not  lost.  The  shippers  insured 
them  by  a  policy  "  warranted  free  from  particular 
average,  unless  the  ship  be  stranded,  sunk,  or 
burnt"  :  with  a  clause  authorising  the  assured  to 
■■  sue.  labour,  and  travel  for,  in.  aiid  about,  the 
defence,  safeguard  and  recover}^  of  the  goods." 
The  ship  wiis  neither  stranded,  sunk,  nor  burnt : 
but  there  was  a  constructive  total  loss  of  her  by 
perils  of  the  sea.  The  rails  were  saved,  and  sent 
on  in  other  vessels  to  their  destination,  for  which 
the  assm-ed  was  coinjielled  to  pay  freight  to  ati 
amount  not  exceeding  the  value  of  the  rails: — 
Held,  that  this  freight  was  not  recoverable  under 
the  policy.    Ih. 

A  cargo  of  bacon  was  insured  from  Livcri)ool 
to  New  York  by  a  policylcontaining  the  excep- 
tion "warranted  free  from  average, uidess general, 
or  the  sliip  be  stranded,  suid-c,  or  burnt,"  and  a 
suing  and  labouring  clause  in  its  ordinary  form.. 
The  ship  in  the  course  of  its  voyage  was  disabled 
and  the  cargo  discharged.  Part  of  the  bacon  was 
condemned  atid  sold,  and  the  remainder  sent  on 
in  two  vessels  :  all  of  which  was  ])ro|)er  under 
the  circumstances  : — Held,  that  neither  the  extra 
freight  incurreil  by  reason  of  the  transhipment, 
nor  the  cost  of  warehousing,  surveying  and 
cooperage  of  the  goods,  coidd  be  recovered  inulcr 
the  policy.  Jiootk  v.  (iuh\  15  C.  B.  (N.s.)  291  ; 
33  L.  .1.,  C.  P.  99  :  9  Jur.  (n.s.)  1326  ;  9  L.  T. 
386;   12  W.  U.  lor.. 

Parol  Evidence — "Particular  Charges."] 

—  Evidence  was  given  to  shew  that  expenses- 
incurred  ill  saving  the  subjeet-matter  of  insur- 
ance were,  by  usage,  called  "  particular  charges  " 
and  not  "particular  av(!rage"  : — Held,  that  such 
evidence  was  admissilile,  but  that  it  was  in 
aHirinaiice  of  the  <'omiiion  law,  aiul  did  not  (;on- 
ti-fil  or  vary  the  policy,  and  left  the  case  exactly 
in  the  same  position  as  if  it  ha<i  not  been  given. 
Kill  xt  on  V.  Eniji'ire  Marine  I  nxurii  nee  ^l*.,  sui)ra. 

Question  for  Jury.] — Where  goods  are  in  con- 
sequence of  the  |)erils  insured  against  lying  at  a 
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place  different  from  the  place  of  their  destina- 
lidu,  dainajied,  but  in  such  a  state  that  they  can 
at  some  cost  V)e  i)ut  intoa  conchtion  to  be  carried 
to  their  destination,  the  jury,  in  order  to  ascei'- 
tain  whether  there  is  a  constructive  total  loss  of 
the  uoods.  nuist  determine  whether  or  not  it  is 
liractically  jiossible  to  carry  them  on, — that  is, 
whether  to  do  so  will  cost  more  than  they  are 
worth  :  and,  in  determining  this,  the  jury  is  to 
take  into  account  all  the  extra  expenses  conse- 
(juenton  the  perils  of  the  sea,  such  as  drying, 
lantling.  warehousing,  and  re-shipping  the  goods  ; 
but  they  are  not  to  take  into  account  the  fact 
that,  if  they  are  carried  on  in  the  original 
bottom,  or  by  the  original  shipowner  in  a  substi- 
tuted bottom,  they  will  have  to  pay  the  freight 
contracted  to  be  paid  ;  that  being  a  charge  to 
which  the  goods  are  liable  when  delivered, 
whether  the  perils  of  the  sea  affect  them  or  not. 
Farnwinih  v.  //yrZc,  3(i  L.  J.,  C.  P.  33  ;  L.  R.  2 
0  P.  204  :  lo  L.  T.  3;).5  ;  15  W.  R.  340— Ex. 
€h.  Affirming,  1  H.  &  R.  433  ;  12  Jar.  (N.s.) 
«97. 

When  the  original  bottom  is  disabled  by  the 
perils  of  the  sea,  so  that  the  shipownei'  is  not 
bound  to  carry  the  goods  on,  and  he  does  not 
choose  to  do  "so,  the  jury  is  not  to  take  into 
account  the  whole  of  the  cost  of  transit  from  the 
place  of  distress  to  the  place  of  destination 
which  must  be  incurred  by  the  goods  owner  if 
he  carries  them  on.  but  only  the  excess  of  that 
cost  above  that  which  would  have  been  incurred 
if  no  peril  had  intervened.     Ih. 

Damage  by  Fire.] — In  a  policy  upon  a  steamer, 
in  the  ordinary  form,  the  hull  and  the  machinery 
were  separately  valued,  with  a  clause,  "average 
on  the  whole  or  on  each  as  if  separately  insured." 
The  steamer  had  discharged  her  cargo  at  C,  and 
whilst  she  lay  there  without  any  cargo  on  board, 
her  hull  was  damaged  by  fire.  The  cost  of 
repairs  to  the  hull  amounted,  after  a  deduction 
■of  the  usual  one-third,  to  386Z.  12.v.  Qd.,  including 
9/.  0.?.  id.  of  Lloyd's  surveyors'  fees.  An  addi- 
tional sum  of  hU.  hs.  liOd.  was  expended  in 
extinguishing  the  fire.  It  was  proposed  to  add 
this  to  the  other  sum,  so  as  to  take  the  case  out 
of  the  common  three  per  cent,  memorandum  : — 
Held,  that  these  expenses  must  be  apportioned 
to  the  hull  and  machinery  according  to  their 
respective  values,  and  that  only  the  sum  due  for 
the  hull  could  be  added  to  the  direct  loss  on  the 
hull.  Oppciihrim  V.  Fry,  o  B.  &  S.  348  ;  33 
L.  J.,  Q.  B.  267  :  10  L.  T.  539  ;  12  W.  R.  831  — 
Ex.  Ch.  And  see  Arliardx.  Miii'j,  31  L.  T.  647  ; 
2  Asi).  M.  C.  422. 

Replacing  Copper  when  Vessel  damaged  and 
Sold.] — A  vessel  insured  on  a  time  policy  started 
from  Calcutta  for  England.  While  proceeding 
down  the  river  Hooghly,  she  sustained  some 
damage  by  an  accidental  collision  with  a  steam- 
vessel,  and  after  a  few  days  was  found  to  leak  so 
much,  as  to  render  it  necessary  to  return.  She 
underwent  some  rei^air,  and  was  re-copjiered,  and 
again  set  sail  for  England  :  but  she  was  again 
compelled  to  return,  was  put  into  tlock,  her 
wales,  &c.  removed,  for  the  purpose  of  examining 
the  condition  of  her  timbers,  and  was  ultimately 
found  so  defective  as  to  render  it  inexpedient  to 
repair  her,  and  consequently  she  was  sold  as  she 
lay,  for  the  purjjose  of  being  broken  up.  The 
assured  claimed  for  an  average,  and  also  for  a 
total  loss  ;  the  jury  negatived  the  latter,  and,  as 
:to  the  former,  returned  the  following  verdict : — 


"  Verdict  for  the  plaintiff  on  the  first  issue,  suffi- 
cient not  having  been  paid  into  court  to  cover 
the  exi)ense  of  stripping  off  and  replacing  the 
copper,  for  all  the  repairs  and  charges  on  both 
occasions  of  the  return  of  the  vessel  to  Calcutta 
actually  incurred,  and  also  what  would  have 
been  necessary  for  replacing  the  wales,  which  we 
consider  was  the  consequence  of  the  collision  "  : — 
Held,  that  the  plaintiff  was  not  entitled  to 
recover  anything  in  respect  of  the  replacing  of 
the  wales,  that  exi)ense  not  having  been  actually 
incurred.     iStrwrirtv.  Sfcrlc,  5  Scott  (N.R.)  927. 

On  Loss  of  Freight,] — The  })laintiffs,  ship- 
owners, entered  into  a  charterparty  which  pro- 
vided for  payment  of  freight  at  a  specific  rate, 
and  that  "  If  any  yjortion  of  the  cargo  be 
delivered  sea  damaged,  the  freight  on  such  sea- 
damaged  portion  to  be  two-thiids  of  the  above 
rate."  They  effected  an  insurance  with  under- 
writers, "  To  cover  only  the  one-third  loss  of 
freight  in  consequence  of  sea  damage  as  per 
charterparty."  Sea  damage  happened,  and  one- 
third  of  the  freight  on  the  sea-damaged  portion 
of  the  cargo  was  deducted  by  the  charterers 
from  the  total  amount  of  freight  :— Held,  that 
the  subject-matter  of  insurance  was  •'  the  one- 
third  loss  of  freight  in  consequence  of  sea 
damage,"  and  that  the  plaintiffs  were  entitled  to 
recover  from  each  underwriter  only  such  jjropor- 
tion  of  the  amount  of  the  loss  as  the  amount  of 
his  subscription  bore  to  the  total  sum  for  which 
the  underwriters  subscribed  the  policy,  (rriffiths 
V.  Brrimley-Moore,  48  L.  J.,  Q.  B.  201  ;  4  Q.  B.  D. 
70  ;  40  L.  T.  149  ;  27  W.  R.  480  ;  4  Asp.  M.  C. 
66— C.  A. 

■ Advances.] — A  policy  was  effected  at  and 

from  the  river  Plate  to  Canton  and  back,  on 
•specie  shipited  in  the  river  Plate,  and  on  the 
returns  thereof,  in  any  descrijition  of  merchan- 
dise, with  liberty  to  declare  and  value  thereafter. 
The  assured  chartered  a  vessel  on  a  voyage  from 
Buenos  Ayres  to  Canton  and  back,  and  they 
were  to  jjay  for  the  voyage  10,000  dollars,  in 
maimer  following  :  viz.  "  in  China,  all  the  sums 
that  might  be  necessary  for  the  payment  of  the 
port  charges,  and  other  incidental  expenses,  the 
latter  not  exceeding  2,000  dollars,  and  the 
balance  at  thirty  days  after  the  vessel's  return  to 
Buenos  Ayres."  The  underwriters  had  no  notice 
of  the  terms  of  the  charterparty.  The  assured 
shipped  on  boanl  this  vessel  at  Buenos  Ayres  a 
quantity  of  specie,  consigned  to  an  agent  at 
Canton,  who,  on  the  ship's  arrival  there,  advanced 
to  the  captain  a  sum  of  money,  being  the 
amount  of  the  port  charges,  and  a  further  sum 
of  incidental  expenses  :  and  he  shipi)ed  other 
goods  on  board  the  vessel,  on  account  of  his 
principals,  for  the  homeward  voyage.  No  valua- 
tion was  ever  made  in  pursuance  of  the  liberty 
reserved  by  the  policy.  The  vessel,  on  her  return 
voyage,  was  lost  : — Held,  that  the  assured  were 
not  entitled  to  recover  the  two  sums  paid  by 
their  agent  at  Canton,  for  port  charges  and 
other  incidental  expenses,  as  part  of  the  value 
of  the  merchandise  shipped  at  Canton,  and  insured 
by  the  policy,  inasmuch  as  the  money  agreed  to 
be  paid  there  was  not  properly  freight,  and  had 
no  distinct  relation  to  the  goods  shipped.  Ml /iter 
V.  Huldiwand,  2  B.  &  Ad.  649. 

A.  let  his  ship  to  freight  and  charter  to  B.  for 
a  voyage,  the  probable  duration  of  which  was 
eight  months,  at  100/.  per  month,  and,  by  the 
charterparty,  B.  was  to  make  the  advances  for 
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sailing  charges,  on  account  of  the  money  payable 
for  the  hire  of  the  shij),  miscalled  freight ;  B. 
insuretl  'dOOl.  with  C,  for  money  advanced  on 
sailing  charges,  and  A.,  at  the  same  time,  insured 
with  C.  40n/.  on  freight.  Ujjon  a  total  loss  : — 
Hekl,  that  C.  was  not  entitled  to  consider  A.'s 
policy  as  effected  on  gross  freight,  and  that,  the 
amount  being  80(iZ.,  A.  was  his  own  insurer 
for  a  moiety  of  the  risk.  Etcliex  v.  Aldan,  1 
:\r.  .<c  Ky.  1(;.5  ;  31  K.  R.  309  ;  G  L.  J.  (o.S.) 
K.  B.  (!.-,. 

A  ship  was  chartered  to  proceed  to  Cardiff, 
there  load  a  cargo  of  coals,  and  •'  therewith  pro- 
ceed to  San  Francisco,  and  deliver  the  same  on 
being  paid  freight  at  the  rate  of  4Z.  10.s-.  per  ton, 
the  freight  to  be  paid  by  good  and  approved 
bills  on  London,  at  six  months'  date  from  the 
date  of  sailing,  less  cost  of  insurance,  to  be 
effected  by  charterer  at  ship's  expense,  or  in  cash. 
less  800/.,  which  is  to  be  paid  on  delivery  of 
cargo."'  The  charterer,  untler  the  terms  of  the 
C'harter])arty,  loaded  the  coals,  and  gave  in  pay- 
ment of  freight  two  bills  of  exchange.  During 
the  voyage  the  ship  sustained  damage,  for  the 
repair  of  which  expenses  were  incurred,  and 
these  were  admitted  to  be  general  average 
charges  : — Held,  that  the  fieight  paid  in  advance 
was  not  recoverable,  and  that  the  charterer  was 
liable  to  contribute  general  average  in  respect  of 
it.  Trtuirs  v.  Wonnn,  l'.»  C.  B.  (x.s.)  159  :  34 
L.  J.,  C.  P.  274  :  11  Jur.  (x.s.)  639  ;  12  L.  T. 
.")47  ;  13  W.  R.  898.  See  also  Palmer  v.  Black- 
lurn.  ante,  col.  12.")9. 
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1.  XOTici;. 
a.  Form    of. 

"  Abandon  "  — Use    of    Word.]  —  The  word 

"abaiiddticd  "  is  not  iic(,'cssaiy  in  a  notice  of 
abandonment  ;  any  expressions  which  inform 
the  underwriters  that  it  is  tlie  intention  of  tlie 
assured  to  give  up  to  them  the  property  insured, 
on  the  ground  of  its  haviiiL'  been  totally  lost,  is 
sufficient.  Carrie  v.  Jionihaij  .Wdire  Inxiiranre 
Co..  «  Moore,  1'.  C.  (x.s.)  3(i2  :  39  L.  J.,  ]'  C  1  • 
L.  11.  3  I'.  C.  72  ;  22  L.  T.  317  ;  18  W.  K.  29(;. 
•See  also  Kimj  v.  Walker,  post,  col.  1279. 

Insurance  Broker— Notice  to  Settle  for  Total 
Loss.]  —  If  .'III  iii~iii;iiicr  broker  ri'|iiiics  llie 
underwriters  to  settle  as  for  a  total  loss,  and  to 
give  directions  as  to  the  disposition  of  the  pro- 
perty insured,  this  does  not  amount  to  an 
4ibandoiMucnt.  Parnietir  v.  Todli inifrr,  1  f'aiiii) 
.VII.  '■ 

Where  the  goods  exist,  there  must  be  an 
abandonment  of  freight,  although  the  shi})  is 
incapable  of  prosecuting  her  voyage.     Ihid. 


b.  By  whom  Given. 


If  one  of  several,  jointly  interested  in  a  cargo, 
effects  an  insurance  for  the  benefit  of  all,  he  may 
give  notice  of  abandonment  for  all.  Hunt  v. 
Roifal  Exchange  Assurance  Co..  5  M.  &;  S  47  ; 
17  R.  R.  264. 

The  deposit  of  a  policy  on  a  ship  at  sea,  which 
is  afterwards  injured  by  ])erils  insured  against 
and  condemned,  does  not  invest  the  depositary 
with  an  implied  authority  to  give  notice  to  the 
underwriter  of  abandonment  as  for  a  total  loss. 
Jardine  v.  Leathleij,  3  B.  &  S.  700  ;  32  L.  J., 
Q.  B.  132  :  9  Jur.  (x.s.)  103.5  ;  7  L.  T.  783  ;  11 
W.  R.  432. 

c.  Time  for  Notice. 

Nature  of  Delay.]— The  assured  muit  not 
delay  to  give  notice  of  abandonment,  but  suffi- 
cient time  must  be  allowed  to  enable  the  assured 
to  exercise  their  judgment  whether  the  circum- 
stances entitle  them  to  abandon.  Currle  v. 
Bomhag  Xatltc  Insurance  Co.,  supra. 

A  ship  sailed  on  its  outward  voyage  to  New 
Zealand.  More  than  a  month  afterwaids  the 
owners  chartered  it  to  M.  to  l)ring  home  a  cargo 
from  Calcutta.  By  this  charterparty,  after  dis- 
charging at  Xew  Zealand,  it  was  to  sail  to 
Calcutta,  and  being  there  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage,  the 
charterer  bound  himself  to  put  on  board  a  speci- 
fied cargo  for  England  at  a  stipulated  freight. 
The  owners  then  effected  a  policy,  in  the  usual 
form,  against  perils  of  the  sea,  upon  the  freight 
to  bj  earned  on  this  homeward  voyage.  Tiie 
ship  was  seriously  injured  in  the  outward 
voyage  ;  it  was  repaired  as  well  as  the  master, 
with  insufficient  funds,  and  at  a  place  not  cap- 
able of  making  full  examination  and  effecting 
complete  repairs,  could  get  it  repaired  :  and 
with  tlie  sliip  thus  partially  repaired  he  sailed 
from  the  place  where  the  ship  tiien  was,  and 
arrived  at  Calcutta,  where  the  fullest  examina- 
tion and  the  completest  repairs  could  be  had. 
He  innnediately  tendered  the  siiip  to  the  agents 
of  the  charterers  for  the  homeward  cargo.  They, 
on  the  ground  that  the  charterer  had  become 
bankrupt,  refused  to  load  a  cai'go.  The  master 
then  had  the  shij)  fully  examined,  and  it  was 
found  that  the  injuries  on  the  outward  voyage 
had  l)een  such  that  the  comi)lete  repair  of  the 
siiip,  to  render  it  fit  for  the  voyage  home,  would 
exceed  the  value  of  tlie  ship  when  reiiaired,  and 
the  amount  of  freight  to  be  earned.  The  owners, 
on  receiving  this  intelligence,  al)an(loned  : — 
Held,  tliat  this  was  a  loss  of  freight  occasioned 
by  the  perils  of  the  sea,  that  no  notice  of 
abandonment  to  the  underwriters  on  freight  was 
necessary,  and  that  if  a  notice  of  aljandonment 
to  the  underwriters  on  freight  had  been  iieces- 
sary,  the  notice  lieie  would  not,  under  the 
circumstances,  have  Ijeen  too  late.  Vanh'in  v. 
I'otter,  42  L.  J.,  V..  V.  1()9  :  L.  K.  6  H.  L.  S3  ; 
29  L.  T.  142  ;  22  W.  U.  1  ;  2  Asp.  M.  C.  dr.. 

On  the  Hth  Se])tcmber  the  master  wrote  to  the 
owners  at  I'.elfast  a  letter,  which  they  received 
al)out  the  loth  October,  givinga  detailed  account 
of  the  damage  which  his  ship  liad  met  with,  and 
estimates  of  the  prohable  expenses  of  repairing 
and  refitting  licr.  On  tiie  l.Jth  the  owners  wrote 
a  letter  to  the  cai)tain,  in  which  they  left  him  to 
act  as  he  considered  best  for  the  interests  of  all 
concerned.  On  the  8th  December  the  ca})tain 
wrote  a  letter  to  the  owners,  which  they  received 
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on  the  9th  January,  1860,  stating-  that  he  liad 
made  up  his  mind  to  abandon  and  sell  the  hull, 
&c.  on  account  and  for  the  benefit  of  all  con- 
cerned. On  the  ISth  December  he  attended 
before  a  notary  public,  anil  formally  declared 
that  he  abandoned  the  ship  to  the  underwriters. 
On  the  7th  January,  LStiO,  the  ship  was  sold  by 
auction  under  his  orders,  and  was  afterwards 
broken  up  : — Held,  that  the  notice  of  abandon- 
ment was  not  in  time.  Giuiinqir  v.  JInrfl/i, 
4  B.  &  S.  •)  :  S  L.  T.  '.H\  :  U  W.  K.  7r,S— 
Ex.  Ch. 

Duty  of  Assured  after  Information.] — Wlien 
the  assured  receives  full  and  reliable  information 
that  the  subject-matter  of  the  insurance  is  in 
imminent  danger  of  becoming  a  total  loss,  he  is 
bound,  in  order  to  enable  him  to  recover  as  for  a 
constructive  total  loss,  immediately  to  give  notice 
of  abandonment  to  the  underwriter,  and  his 
omission  to  do  so  will  not  be  excused  because 
afterwards  the  subject-matter  of  the  insurance 
is  justifiably  sold.  KdlfpnliKch.  v.  Murkenzie, 
48  L.  J.,  C.  r.  y  ;  3  C.  P.  D.  4(57  :  8'J  L.  T.  215  : 
26  W.  R.  844  ;  4  Asp.  M.  C.  3!)— C.  A. 

Notice  must  be  given  in  Reasonable   Time.] 

— A  ship,  having  been  ashore,  was  got  off 
and  taken  to  Dunedin,  her  port  of  destination, 
where  she  remained  from  4th  July  to  the  14th 
April  following.  She  then  sailed  for  Calcutta  to 
bo  repaired,  and  to  carry  out  a  charter.  On 
arrival  at  Calcutta,  it  was  found  that  it  would 
cost  more  to  repair  her  than  she  was  worth  ;  and 
on  2nd  August  notice  of  abandonment  was 
given  : — Held,  that  the  abandonment  was  too 
late,  and  that  the  underwriters  were  liable  only 
for  the  partial  loss  by  strandinsj.  Potter  v. 
CawphrJL  16  W.  R.  401. 

Where  the  captain  of  a  vessel,  wliich  had  been 
damaged  by  stormy  weather,  arrived  in  London 
on  the  25th  April,  where  his  owners  resided  : 
and  the  latter  I'eceived  the  ship's  papers  on  the 
3rd  May  following,  and  the  broker  who  effected 
the  policy  gave  verbal  notice  of  abandonment  to 
the  underwriters  on  the  5th  : — Held,  that  such 
notice  was  given  in  due  time.  Bead  v.  IJonluim, 
6  Moore,  397  ;  3  Br.  &  R.  147  ;  23  R.  R.  587. 

On  the  23rd  of  September,  1859,  a  shij)  having 
been  compelled  by  sea-damage  to  put  into  a  |)ort 
near  the  Cape  of  Good  Hope,  the  master  had  her 
surveyed,  and  on  the  18th  of  October,  1859, 
wrote  to  the  ship's  husband  at  Liverjjool  des- 
cribing what  had  happened,  and  telling  him  to 
give  the  underwriters  notice.  On  the  18th  of 
November  he  again  wrote,  describing  the  dam- 
aged state  of  the  ship,  and  stating  that,  in  the 
opinion  of  the  surveyors,  she  could  not  go  home 
with  a  partial  repair,  but  that  she  would  not  be 
worth  the  amount  it  would  talvc  to  repair  her. 
This  letter  was  forwarded  to  tiie  underwriters. 
On  the  24th  of  November  the  master  executed  a 
notarial  act  of  abandonment,  and  on  the  9tli  of 
December  sold  the  ship.  On  the  20th  of  Decem- 
ber he  again  wrote  to  the  ship's  husband  stating 
that  it  would  be  for  the  interest  of  all  concerned 
to  abandon  and  sell  instead  of  repair,  and  that 
he  had  accordingly  sold  the  ship,  and  he  re- 
quested due  notice  to  be  given  to  the  under- 
writers, who  were  then  infoi-med  of  the  sale. 
The  ship  would  not  in  fact  have  been  worth 
the  expense  of  repair: — Held,  that  there  was 
sufficient  notice  of  abandonment  to  make  a 
constructive  total  loss,  and  that  the  notice  was 
in  time.     King  v.   Wulker,  3  H.  &  C.  209  ;   33 


L.  J.,  E.x.  325  :  11  Jur.  (n.s.)  43  ;  13  W.  R.  232 
—Ex.  Cli. 

A  ship  insured  in  a  valued  policy,  having 
sustained  damage  such  as  to  require  repairs,  put 
into  Falmouth  on  the  12th  November  for  that 
l)urpose.  She  was  there  moored  with  part  of 
her  cargo  on  board,  the  residue  liaving  been 
taken  on  shore.  After  the  repairs  were  com- 
menced, and  before  they  were  completed,  she 
was,  on  the  2nd  December,  sunk  by  a  peril  of 
tlie  sea,  and  lay  submerged,  with  the  portion  of 
the  cargo  on  board,  until  raised  by  the  ship's 
agents.  On  the  arrival  of  the  ship  the  master 
appointed  B.  her  agent,  and  on  the  day  after  she 
sank  A.  arrived  at  Falmouth  with  full  authority 
from  the  assured  to  act  for  him  in  all  matters 
concerning  the  ship  as  according  to  the  best  of 
his  judgment  would  be  best  for  all  concerned. 
A.,  having  come  to  the  conclusion  that  it  would 
cost  more  to  raise  and  repair  her  than  she  would 
be  worth  when  repaired,  gave  notice  of  aljandon- 
ment  to  B.  on  the  4th  December,  and  on  the 
same  day  the  captain,  by  instruction  of  A.,  gave 
notice  to  the  brokei-s  who  had  effected  the  policy, 
who  on  the  9th  December  gave  notice  to  the 
underwriter  : — Held,  that  if  this  was  such  a  state 
of  things  as  would  constitute  a  total  loss,  the 
notice  of  abandonment  was  given  in  time. 
Kemp  V.  IldlUduij,  6  B.  &  S.  723  ;  35  L.  J., 
Q.  B.  156  ;  L.  R.  1  Q.  B.  520  ;  12  Jur.  (N.s.) 
582  ;  14  L.  T.  762  ;  14  W.  R.  697— Ex.  Ch. 

Upon  the  first  notice  of  a  total  loss  the  assured 
are  bound  to  abandon  ;  but  it  must  appear  that 
they  had  notice,  or  the  policy  will  not  be  vitiated. 
Ahd  V.  Potts,  3  Esp.  242  ;  6  R.  R.  826. 

Where  the  assured  receive  intelligence  of  such 
a  loss  as  entitles  them  to  abandon,  they  must 
make  their  election  in  the  first  instance  :  and  if 
they  abandon,  they  must  give  the  underwriters 
notice  in  a  reasonable  time ;  otherwise  they 
waive  their  right  to  abandon,  and  can  only  re- 
cover as  for  an  average  loss.  Mltcliell  v.  Edie  or 
Ede,  1  Terra  Rep.  608  ;  11  A.  &  E.  888  :  9  L.  J., 
Q.  B.  187  ;  3  P.  &  D.  513  ;  1  R.  R.  318. 

The  assured  are  bound  to  give  notice  of  aban- 
donment at  the  earliest  opportunity ;  notice 
given  five  days  after  they  receiveil  intelligence  of 
the  loss,  held  too  late.  Hunt  v.  Royal  E.celuinge 
A-smrance  Co.,  5  M.  &  S.  47  ;  17  R.'  R.  264. 

An  insui-ed  vessel  arrived  damaged  at  Kinsale 
on  November  24th  :  surveys  were  held  on  Decem- 
ber 2nd  and  December  14th,  when  it  was  found 
that  repairs  would  exceed  the  value  of  the  ship. 
Notice  of  abandonment  was  given  in  London  on 
January  6th  : — Held,  the  notice  was  too  late. 
Aldneh  v.  Bell,  1  Stark.  498 ;  IS  R.  R.  814. 

Election.] — The  insured  is  entitled  to  a 
reasonable  time  for  examining  into  the  state  of 
a  damaged  cargo,  before  he  makes  his  election 
on  the  question  of  abandonment.  (renion  v. 
Royal  E.celianqe  Asmranee  Co.,  2  Marsh.  88  ; 
6  Taunt.  383  ;  Holt,  49  ;  16  R.  R.  630. 

A  vessel  sailing  with  corn,  insured  from 
Waterford,  in  Ireland,  to  Liverpool,  by  a  policy 
with  a  memorandum  to  be  free  from  all  but 
general  average,  was  stranded  near  Waterford 
on  the  28th  of  January,  and  the  vessel  continued, 
at  high  tide,  under  water  for  near  a  month, 
during  which  time,  from  the  31st,  the  assured, 
at  low  water,  were  employed  in  saving  the  cargo, 
the  whole  of  which  was  damaged,  but  the  greater 
part  recovered,  and  kiln-dried  :  but  no  notice  of 
abandonment  was  given  to  the  unilerwriters  in 
London  till  the  18th  February,  though  there  is  a 
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constant  regular  intercourse  between  Waterford 
and  Liverpool,  where  some  of  the  assured  lived  : 
which  was  holden  to  be  out  of  time  ;  for,  whether 
or  not,  upon  such  a  policy,  where  there  was  an 
opportunity  of  sending  on  the  corn  which  was 
saved  to  the  place  of  its  destination  within  two 
months  after  the  accident,  in  another  vessel, 
the  a-ssured  were  entitled  to  abandon  as  in  case 
of  a  total  loss  :  at  all  events  they  ought  to  have 
made  their  election  to  abandon  within  a  reason- 
able time,  and  they  cannot  take  the  chance  of 
endeavouring  first  to  save  and  make  the  best  of 
the  cargo  on  their  own  account,  and  afterwards 
abandon  when  they  find  that  they  cannot  turn 
it  to  their  advantage.  Anderson  v.  Roynl  Ex- 
change Axmirti nee  Co..  7  East,  38  ;  3  Smith,  48  ; 
8  R.  R.  589. 

When  it  is  uncertain  whether  the  damage  done 
to  a  cargo  by  a  peril  insured  against  will  result 
in  a  total  or  partial  loss,  the  assured  is  not  bound 
to  make  his  election  how  to  treat  it  as  soon  as 
some  inci|)ient  damage  has  occurred  :  and  his 
right  to  claim  indemnity  for  a  total  loss  does  not 
mature  till  the  facts  constituting  such  a  loss  are 
ascertained.  Sroivning  v.  Prnvincial  As.mmnce 
Co.  of  Canada,  L.  R.  .5  P.  C.  263 ;  28  L.  T.  853  : 
21  W.  R.  587  ;  2  Asp.  M.  C.  35— P.  C.  See  also 
Fleming  v.  Smith,  post,  col.  1285. 

Embargo.] — The  blocliade  of  Havre  being 
publicly  notified  here  on  the  6th  September, 
and  no  notice  of  abandonment  given  till  the 
14th  October,  nor  any  excuse  substantiated  for 
not  giving  it  sooner  for  want  of  competent 
authority  before  nor  any  new  authority  shewn 
for  giving  it  then  : — Held,  that  the  notice  was 
out  of  time  ;  and  this,  though  the  plaintiff's 
agents  in  this  country  had  no  notice  till  the  r7th 
October  of  the  decree  fur  restoration  of  the  ship 
and  goods  in  question,  which  had  been  pronoiinced 
on  the  8th  of  October.  Jiarkcr  v.  Blakcs,  9 
East,  283  ;  9  R.  R.  558. 

The  owner  of  a  cargo  of  flax-seed,  insured  "  at 
and  from  America  to  Limerick,"  himself  residing 
at  that  place,  on  the  11th  February,  1808, 
received  information  that  the  ship,  with  the  flax- 
seed on  hioard,  had  been  detained  at  Philadelphia 
by  the  American  embargo :  but  did  not  give 
notice  of  abandonment  till  the  11th  June 
following  :  the  flax-seed  was  intended  for  sowing, 
and  might  have  been  employed  for  that  ])urpose 
had  it  arrived  befoie  the  10th  of  May,  but  after- 
wards would  have  V;een  scarcely  of  any  value  : — 
Held,  however,  tliat  tlie  plaintiff  might  have 
waited  till  the  10th  of  May  before  aljaniioiiing  ; 
but  the  abandonment  on  the  lltli  June  was  out 
of  time.     Krllg  v.  Walton,  2  Camp.  155. 

The  as.sure<i  of  goofls  having  received  intelli- 
gence on  tlie  Kth  f)f  Jainiary,  181 1,  that  the  ship's 
papers  were  taken  away  on  the  7th  of  December 
])recefling,  by  the  Swedish  government,  within 
whose  jKjrt  she  was.  did  not  give  notice  of  aban- 
donment, to  the  defendant  underwriter  till  the 
17th  of  JaniKiry  :  Init  though  such  notice  was  too 
late,  supposing  an  abandonment  to  be  necessary, 
yet,  as  the  goods  were  finally  seized,  and  unladen 
by  orders  of  that  government  f)n  the  30th  of 
April  following:  —  Held,  that  the  ineffectual 
notice  of  abandonment  before  given  did  not 
preclude  the  assured  from  recovering  as  for  a 
total  loss,  without  any  abandonment.  Melli.sh  v. 
Andrews,  15  East,  13  ;  13  R.  R.  351. 

By  Scots  Law.] — Consideration  of  the  fjues- 
tiou  whether  in  Scotland  constructive  total  loss 
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is  to  be  taken  from  the  date  of  notice  of  aban- 
donment, or  from  the  date  of  commencement  of 
action.  Shejjfiei-d  v.  Hendev.wn,  7  App.  Cas.  49  ; 
9  Ct.  of  Sess.  Cas.  (4th  ser.)  1— H.  L.  (Sc.) 


d.  Acceptance   of. 

Effect.] — If  notice  of  the  abandonment  of  a 
ship  is  given  by  the  insured  to  the  insurers,  and 
the  insurers  then  say  and  do  nothing,  the  con- 
clusion is  that  they  do  not  mean  to  accept  the 
abandonment.  But  if  they,  by  their  agent,  take 
possession  of  the  ship,  and  then  repair  it  and 
retain  it  in  their  possession  for  some  time  without 
repudiating  the  notice  or  informing  the  insured 
as  to  the  character  in  which  they  are  acting, 
then  there  is  a  constructive  acceptance  of  the 
abandonment  by  the  insurers.  Provincial  Instir- 
ance  Co.  of  Canada  v.  Leduc,  43  L.  J.,  P.  C.  49  ; 
L.  R.  6  P.  C.  224  ;  31  L.  T.  142  ;  22  W.  R.  929  ; 
2  Asp.  M.  C.  338. 

And  a  constructive  acceptance  produces  the 
same  effect  on  the  rights  of  the  parties  as  an 
express  acceptance.     lb. 

When  the  agent  who  took  possession  of  the 
ship,  (fee.  was  instructed  to  look  after  the  interest 
of  the  insurance  company,  his  acts  in  pursuance 
of  those  instructions,  coupled  with  the  non-repu- 
diation of  the  notice  of  abandonment,  having 
been  such  as  to  be  evidence  from  which  an 
acceptance  might  be  inferred,  the  company  was 
bound  by  his  acts.     Ih. 

After  the  acceptance  by  the  insurers  of  the 
abandonment  of  a  ship,  they  become  liable  as  for 
a  total  loss.     Ih. 

Estoppel.] — Underwriters  intentling  to  resist 
an  abaniloiimeut  are  bound  to  do  so  within  a 
reasonable  time  ;  where,  therefore,  the  assured, 
four  days  after  a  notice  of  abandonment  had 
i^een  given,  called  a  meeting  of  tlie  underwriters 
at  Lloyd's,  three  of  whom  attended,  and  autho- 
rised the  assured  to  act  as  if  no  insurance  had 
been  effected  (the  ship  having  been  wrecked, 
and  three-fourths  of  her  cargo,  consisting  of 
wines,  either  lost  or  impregnated  with  salt  water), 
and  the  damaged  wines  were  accordingly  adver- 
tised for  sale  ;  but,  previously  to  its  taking  i)lace, 
.some  of  the  underwriters  forbade  it,  and  rejected 
the  notice  of  aljaiidonment,  after  more  than  two 
months  had  elapsed,  during  whicli  time  they  had 
not  interposed  : — Held,  that  their  silence  for  so 
long  a  time  was  such  an  acquiescence  by  them 
as  to  amount  to  an  acceptance  of  the  abandon- 
ment ;  and  that  they  could  not  afterwards  pre- 
vent the  sale.  Iluditon  v.  liar r /.ton.  3  Moore, 
288  ;  8  Br.  &  B.  97  ;  23  R.  R.  575. 

Evidence  of.]  —  The  question  whether  the 
um It) writers  accept  the  abandonment  or  not  is 
a  (piestioii  of  fact  ;  but  the  circumstances  of  the 
case  may  \>c  such  that  a  jury  may  ]>v  told,  .as  a 
matter  of  law,  that  if  they  think  the  under- 
writers have  done  certain  .acts  which  are  consis- 
tent only  with  their  having  acce])ted  the  aban- 
donment, then  they  ought  to  find  that  the 
abandonment  has  been  iiceepted.  Shepherd  v. 
llenderKon,  7  App,  Cas.  49 — 11.  L.  (Sc.) 

When  a  ship  sustains  a  partial  loss,  the  insured 
cannot  abandon,  nor  is  the  answer  of  the  under- 
writers, desiring  them  "to  do  the  best  they  can 
with  the  damaged  property,"  evidence  of  their 
assent  to  make  it  a  total  loss,  ThrllnnKonj!. 
Fletcher,  1  Esp.  73  ;  1  Dougl.  315, 

Where  there  was  a  loss  by  capture,  intelligence 
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of   which   was  received,   and   an   abandonment  |  there  is  no   insurance  :— Held,  that   the   vessel 
made    and   a  recapture   took   place   before   the    was  in  fact  insured,  that  the  loss  occurred  during 
'  ....  j.|^^,  ^jj^^g  ,^j-^j  upon  a  voyage  described  in  the 

policy,  but  there  was  a  breach  of  one  of  the 
warranties  ;  and  if,  after  a  constructive  total 
loss  and  notice  of  abandonment,  the  insurers, 
with  full  knowledge  of  all  the  facts,  accept  the 
notice,  they  cannot,  when  called  on  to  pay  the 
amount  insured,  resile  and  rely  on  a  breach  of 
warranty.  By  the  voluntary  acceptance  of  the 
notice  of  abandonment,  an  agreement  is  entered 
into  which  closes  the  whole  matter.  Provincial 
Imxirance  Co.  of  Canada  v.  Leduc,  43  L.  J.,  P.  C. 
49  ;  L.  R.  6  P.  C.  224  ;  31  L.  T.  142  ;  22  W.  R. 
929  ;  2  Asp.  M.  C.  338.  And  see  Canimell  v. 
Seioell,  5  H.  &  N.  728  ;  29  L.  J.,  Ex.  350. 


notice  of  abandonment  was  given,  but  there  was 
no  intelligence  received  of  such  recapture  until 
after  sonie  steps  had  been  taken  by  the  under- 
writers : — Held,  to  amount  to  an  acceptance  of 
the  abandonment  by  them.  Sinitli  v.  Jiohertson, 
2  Dow,  474;  14  K.  11.  174. 

Acceptance  by  some  Underwriters,  Rejection 
by  others— Right  to  Share  of  Ship.]— The  owners 
of  a  ship  abandoned  her  as  a  constructive  total 
loss,  and  some  of  the  underwriters  paid  i>00l.  on 
that  footing.  Other  underwriters  resisted  the 
claim,  and  were  held  liable  for  a  partial  loss  to 
the  extent  of  20  per  cent,  on  the  ship's  value. 
Some  years  afterwards  the  first  set  of  under- 
writers sued  the  shipowner  for  700L,  as  the 
value  of  their  share  of  the  ship,  which  had  been 
repaired,  and  for  700Z.  as  their  share  of  her  earn- 
ings :— Held  (by  the  Lord  Ordinary),  that  the 
jnrrsuers  were  entitled  to  400^.,  being  their  share 
of  the  ship,  less  20  per  cent.,  with  interest.  The 
shipowner  appealed,  tendering  a  share  in  the 
shij)  on  the  footing  that  the  underwriters  were 
liable  for  their  share  of  losses : — Held,  that  the 
tender  came  too  late,  and  that  the  judgment 
below  must  be  affirmed.  Whihuorth  Brothers  v. 
ShepJierd,  12  Ct.  of  Sess.  Gas.  (4th  ser.)  204. 


2.  In  What  Cases. 

Purpose  of  Voyage.] — The  owner  may  abandon 

if  the  voyap-e  is  not  worth  pursuing.     Hamilton 
V.  Jlnidcz  or  Jloidex,  1  W.  Bl.  279  ;  2  Burr.  1198. 

Insurance  on  Freight.] — Abandonment  is  not 
necessary  upon  a  loss  in  an  insurance  on  freight. 
Jlount  V.  Harrison,  4  Bing.  388  ;  1  M.  &  P.  14  ; 
6  L.  J.  (O.s.)  C.  P.  6. 

There  need  be  no  abandonment  of  freight, 
where  the  goods  specifically  exist,  although  the 
ship  is  incapable  of  prosecuting  the  voyage. 
Idle  V.  Royal  Exchange  Insurance  Co.,  3  Moore, 
115  ;  8  Taunt.  755  ;  21  R.  R.  538. 

Where  Unnecessary.] — It  is  a  principle  of 
insurance  law  that  no  abandonment  is  necessary 
where  there  is  nothing  which,  on  abandonment, 
can  pass  to  or  be  of  value  to  the  underwriters. 
BanUn  v.  Potter,  42  L.  J.,  C.  P.  169  ;  L.  R.  6 
H.  L.  83  ;  29  L.  T.  1  42  ;  22  W.  R.  1  ;  2  Asp. 
M.  C.  65— H.  L.  (E.) 

When,  therefore,  there  was  a  policy  on  ship, 
and  also  on  charterparty  freight  (that  is,  freight 
to  be  earned  by  the  carriage  homeward  of  a 
cargo  chartered  to  be  put  on  board  at  a  distant 
port),  and  the  ship  was  so  injured  on  the  out- 
ward voyage  that  the  shipowner  abandoned  to 
the  underwriter  on  ship,  there  was  nothing  to 
pass  to  the  underwriter  on  charterparty  freight, 
and,  consequently,  there  was  no  necessity  for 
abandonment  to  him.     Ih. 

Voluntary  Acceptance.] — Where  a  ship  policy 
contained  a  provision  that  the  ship  should  not  be 
within  the  Gulf  of  St.  Lawrence  within  a  pre- 
scribed period,  and  the  ship  went  into  the  gulf 
within  the  prohibited  time  and  was  wrecked  ; 
and  notice  was  given  of  an  abandonment,  and 
was  accepted  by  the  insurers,  it  was  contended 
by  them  that  the  ship  was  not  insured  when  she 
was  lost,  as  the  insurance  did  not  extend  to  a 
loss  in  the  gulf  within  the  prohibited  time,  and 
that  an  abandonment  can  be  of  no  avail  where 


On  Sale  of  Ship   and  Cargo.] — A  vessel  was 
insured  on  a  voyage  from  Saigon  to  Hong  Kong. 
The  ship  sailed  from  Saigon  on  14th  January, 
1871,  and  on  the  22nd  she  struck  upon  a  bank 
and  was  damaged.     On  the  24th  she  was  towed 
to   Saigon  and  discharged  her  cargo.     She  was 
then  surveyed,  and  the  surveyors  recommended 
she  should  be  sold.    On  7th  February  the  owners' 
house  at  Singapore  made  up  their  minds  to  sell, 
and  wrote  to  the  captain  to  that  effect.    On  11th 
February  the  ship  was  condemned,  and  on  the 
23rd  was  sold.     On  27th  February  the  Singapore 
house  wrote  to  their  agents  in  London,  stating 
the  survey,  and  that  the  ship  had  been  sold,  and 
directing  them   to   inform   the   underwriters  in 
London.      On    11th    March    the    insured    firm 
claimed  for  a  total  loss  against  thejunderwriters  : 
— Held,  that  notice  of  abandonment  was  neces- 
sary, that  no  such  notice  was  given,  and  that  the 
assured  was  consequently  not  entitled  to  recover. 
Kaltenhach  v.  Mackenzie,  \>i  L.   J.,  C.  P.  9  ;   3 
C.  P.  D.  467  ;  39  L.  T.  215  ;  26  W.  R.  844— C.  A. 
A  vessel  was  stranded  and  frozen  in  the  St. 
Lawrence  in  the  beginning  of  the  winter ;  and 
on  the  breaking  up  of  the  ice  in  the  spring,  she 
was  found  to  be  in  imminent  peril ;  and  after 
several  surveys,  both  ship  and  cargo  were  sold 
under  circumstances  which  the  jury  found  to 
constitute  a  reasonable  necessity  for  an  imme- 
diate sale,  the  expense  of  getting  the  ship  afloat 
and  repairing  her,  and  of  forwarding  the  cargo 
(timber)   to   its  destination   (Liverpool)    being 
greater  than  their  value  when  so   respectively 
repaired   and   carried  :— Held,  that  the  under- 
writers on  cargo  were  liable  as  for  a  total  loss, 
without  notice  of  abandonment  ;  the  informa- 
tion of   the  loss  and   of   the  sale  having  both 
reached  the  assured  at  the  same  time.     Farn- 
worth  V.  Hyde,  L.  R.  2  C.  P.  204  ;  18  C.  B.  (N.s.) 
835  ;  34  L.'j.,  C.  P.  207  ;  11  Jur.  (N.s.)  349  ;  12 
L.  T.  231  ;  13  W.  R.  613. 

A  ship  was  so  much  damaged  by  perils  of  the 
sea,  that  in  order  to  render  her  seaworthy  it 
would  cost  more  to  repair  her  than  she  would  be 
afterwards  worth,  and  the  captain  sold  her  to  a 
purchaser  who  partially  repaired  her,  and  sent 
her  upon  a  voyage,  which  she  never  completed 
in  consequence  of  her  infirmity  : — Held,  that  the 
assured  was  entitled  to  recover  as  for  total  loss 
without  giving  notice  of  abandonment.  Cam- 
hridne  V.  Anderton,  2  B.  &  C.  691  ;  4  D.  &  R. 
203  ;■  R.  &  M.  60  ;  1  Car.  &  P.  213 ;  2  L.  J.  (O.s.) 
K.  B.  141  ;  26  R.  R.  517. 

A  vessel  was  driven  into  a  port  where  there 
was  no  dock  to  receive  her.  It  appeared  that 
she  had  suffered  so  much  by  sea  perils,  that, 
upon  examination  and  survey,  it  was  judged 
expedient  to  break  her  up,  and  to  sell  her  for 
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old  timber  : — Held,  that  the  assured  was  bound 
to  abandon  before  he  could  call  upon  the  under- 
writers for  a  total  loss  ;  the  ship  not  being  a 
wreck,  but,  however  maimed  and  damaged, 
■existing  in  specie  as  a  ship.  licll  v.  Xhco/i, 
Holt,  423. 

Converting  Partial  into  Total  Loss.] — 

A  ship  being  obliged  to  put  into  a  place  of 
safety  in  the  course  of  her  voyage,  in  conse- 
quence of  damage  incurred  by  a  sea  peril  ;  if  the 
owner  does  not  abandon,  but  merely  apjilies  to 
the  underwriters  for  directions  how  to  proceed 
upon  an  estimate  of  the  expenses  of  repair, 
who  decline  interfering,  he  cannot  afterwai-ds 
convert  it  into  a  total  loss  on  account  of  the 
expenses  of  the  salvage  being  found  in  the 
result  to  have  exceeded  the  value  of  the  ship, 
which  was  ixltimately  sold  in  the  place  into 
which  she  had  been  driven  by  distress  ;  though 
the  sale  was  directed  by  the  assured  to  be  made 
on  account  of  all  concerned.  Martin  v.  Crokatt, 
U  East,  46.5  ;   18  R.  R.  281. 

A  vessel  insured  under  a  time  j)olicy,  from 
August,  1841,  to  August,  1842,  encountered  very 
severe  weather  in  the  Indian  seas,  and  was  com- 
pelled in  May.  1842,  to  put  into  the  Mauritius. 
The  master  wrote  to  the  owners,  telling  them  of 
tlie  injuries  which  the  vessel  had  received,  of 
the  necessity  to  make  extensive  repairs,  of  his 
intention  to  borrow  money  on  bottomry  for  that 
purpose,  of  the  sum  required,  and  of  the  impos- 
sjVjility  of  getting  the  money,  except  on  the 
undertaking  to  return  direct  to  England,  instead 
of  proceeding  to  Bomba\^  as  oiiginally  intended. 
He  further  stated,  that  on  account  of  the  very 
low  state  of  freights  in  India,  this  would  be 
better  for  their  interests,  which  he  said  he  con- 
sulted in  everything  he  did.  The  agents  for 
Lloyd's  at  the  Mauritius,  who  were  employed  by 
the  captain  to  act  for  him,  wrote  letters  to  the 
same  effect.  These  letters  were  received  at  in- 
tervals between  Se|)tember  and  December,  1842. 
and  in  the  latter  month  the  owners  wrote  to  the 
agents,  expressing  their  surprise  at  the  amount 
required,  but  saying  at  the  same  time  that  they 
supposed  what  was  done  was  the  Vjcst  that  could 
be  done  under  the  unfortunate  circumstances  in 
which  the  ship  was  ])laced.  'J'lie  owners  wrote 
tr)  the  agents  in  London,  apprising  them  of  the 
e-Njiected  arrival  of  the  vessel,  and  directing 
them  to  do  what  was  needful.  The  vessel  did 
arrive  on  the  27th  March,  and  was  at  first  taken 
possession  of  by  the  agents  for  tlie  owners.  On 
the  30th  March  the  owners  abandoned  to  the 
underwriters  : — Held,  that  they  were  not  entitled 
to  recover  as  for  a  tot.-d  loss  ;  for,  first,  assuming 
notice  of  abjindonnient  to  be  necessary  in  a  case 
of  constnictivc  total  lo.ss,  the  notice  here  had  not 
been  given  in  time  ;  and,  secondly,  the  conduct 
of  the  owners  on  the  receipt  of  the  letters 
amounted  to  an  chctioii  to  treat  this  as  a  i)artial 
loss,  and  thej'  could  not  afterwards,  on  the 
arrival  of  the  vessel,  when  they  found  that  the 
cost  of  repairs  much  exceeded  the  market  value 
of  the  vessel  itself,  convert  this  jiartial  into  a 
total  loss.     Flf'inlnfi  v.  Smith,  1  H.  L.  Cas.  .")13. 

Notice  of  aband<mment  is  necessary  in  order 
to  convert  a  constructive  into  an  aVjsolute  loss. 

Contested    Suit — Appeal.] — A    cargo   on 

board  a  ship  bound  from  Liverpool  to  Mata- 
moras  was  insured  against  the  usual  perils, 
including  "  takings  at  sea,  arrests,  restraints  and 


detainments  of  all  kings,  princes  and  people." 
The  policy  also  contained  a  suing  and  labouring 
clause,  by  which,  in  case  of  misfortune,  it  was 
jirovided  that  "  it  shall  be  lawful  to  the  insured, 
their  factors,  servants  and  assigns,  to  sue,  labour 
and  travel  for,  in  and  about  the  defence,  safe- 
guard and  recovery  of  the  subject-matter  of  this 
insurance,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  the  charges  whereof  the  com- 
pany will  bear  in  proportion  to  the  sum  hereby 
insured."  It  was  also  provided  that  the  "  acts 
of  the  insurer  or  insured,  in  recovering,  saving 
or  preserving  the  property  insured,  shall  not  be 
considered  a  waiver  or  an  acceptance  of  abandon- 
ment." The  ship  sailed  on  her  voyage,  and  being 
captured  by  a  United  States  cruiser,  was  taken 
into  New  Orleans,  where  the  captors  instituted 
a  suit  for  her  condemnation  in  the  prize  court. 
The  insured  contested  the  suit,  electing  to  treat 
the  seizure  as  a  partial  loss.  They  obtained  the 
judgment  of  the  court  in  their  favour.  Against 
this  judgment  the  captors,  on  the  1st  of  July, 
1864,  appealed,  and  the  judgment  was  suspended. 
On  the  12th  of  September,  the  insured  gave  a 
formal  notice  of  abandonment,  which  the  in- 
surers refused  to  accept.  They  also  subse- 
quently informed  them  that  endeavours  were 
being  made  to  sell  the  ship  and  cargo,  that  they 
were  resisting  such  sale,  and  they  requested 
them  to  assist  in  giving  bail  to  prevent  it.  They 
refused  to  interfere.  The  sale  of  the  goods  could 
have  been  prevented  by  depositing  the  full 
value  of  the  goods,  or  by  giving  bail  for  them, 
and  the  insurers  had  opportunity  for  taking 
either  of  such  steps  but  declined  to  do  so.  The 
shij)  and  cargo  were  then  sold  by  ortler  of  the 
prize  court,  and  the  insured  gave  a  fresh  notice 
of  abandonment,  which  was  again  refused.  The 
insured  could  not.  under  the  circumstances,  by 
any  means  which  they  could  reasonably  be  called 
I  upon  to  adopt,  have  prevented  the  sale  : — Held, 
that  although  the  insured  had  at  first  elccte<l  to 
treat  the  loss  as  a  partial  one,  and  although  the 
fact  of  the  appeal  against  the  judgment  would 
not  justify  them  in  changing  their  election,  and 
claiming  for  a  total  loss,  yet  that  the  .sale  of  the 
cargo  by  order  of  the  prize  court  did  amount 
to  such  a  change  of  facts  as  would  give  them  a 
right,  if  they  chose,  to  maintain  an  action  u])on 
the  policy  for  ii  total  loss.  Striiujcr  v,  English 
iitid  Sroffiisk  Marine  Iiist(v<tnrc  f'n.,  10  R.  &  S. 
770  ;  39  L.  J.,  Q.  B.  214  ;  L.  R.  n  (^  P..  r.'.ll)  :  22 
L.  T.  802  ;  18  W.  R.  1201— Ex.  Oh. 

Master  electing  to  Repair.] — A  shipowner 
insured  shi)i  and  L'iciglit.  On  leaving  I'ernanibuco 
in  .lime,  1S3'.I,  the  ship  struck  on  a  rcjck  and  i)ut 
back.  After  survey,  she  was  repaired  at  a  cost 
exceeding  the  value  of  ship  and  freight.  The 
master  was  coini)elleit  to  boirow  on  bottomry  of 
ship,  freight  and  cargo.  In  December,  1831*,  the 
owner,  on  being  shewn  a  lettei'  addressed  to  the 
lenders  on  bottomry,  in  which  the  great  ex|)ense 
of  the  repairs  was  stated,  gave  notice  to  his  under- 
writers of  abandonment  of  ship  and  fi-eight.  The 
i  ship  arrived,  and  the  freight  was  paid  mider  an 
j  order  of  the  admiralty  court  to  the  bottonn-y 
bondholders.  The  owner  sued  his  underwriters 
on  the  policy  as  for  a  total  loss.  The  jury  found 
that  the  master  acted  bona  fide  in  reiiairing  the 
j  ship  : — Held,  that  the  master  might  have  aban- 
'  doned  at  I'ernambnco,  but  having  elected  to 
repair,  he  must  be  taken  to  have  so  elected  as 
the  owner's  agent,  and  that  the  owner,  being 
bound  by  his  election,  could  not  recovci-.    Benmni 
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V.  Chaimnn,  2  H.  L.  Cas.  696 ;  S  C.  B.  950  ;  13 
Jur.  iUUt— H.  L.  (E.) 

Mutiny — Abandonment.] — Ship  insured  at  and 
from  Liverpool  to  rlu"  coast  of  Africa,  iScc.  and 
from  thence  to  the  West  Indies  and  America. 
The  crew  mutiny,  and  propose  to  take  the  ship 
to  an  enemy's  port  ;  the  boatswain,  who  is  put 
in  charge,  against  the  orders  of  the  mutineers 
takes  the  ship  to  Barbados,  where  the  mutineers 
are  seizetl  and  the  ship  and  cargo  sold  by  the 
government  agent  for  the  benefit  of  all  parties  : 
— Hekl,  that  the  assured  was  entitled  to  abandon 
and  recover  for  a  total  loss.  Brown  v.  Smith. 
1  Dow.  819  :  14  U.  R.  7S. 

Condemnation  for  Illegal  Slave  Trade— Re- 
versal of  Decree — Abandonment — Total  Loss.] — 

See  Luzdiio  v.  .Laisun,  ante,  col.  1108. 

Of  Substituted  Vessels.] — In  an  action  upon 
a  policy  ui)on  gooils  from  Cadiz  to  Monte  Video 
and  Buenos  Ayres,  and  also  "  on  cash  on  account 
of  freight,  216/.,"  the  declaration  alleged  the 
shipment  of  the  goods  and  the  prepayment  of 
the  216/.  on  account  of  freight ;  and  that,  whilst 
prosecuting  the  voyage,  the  vessel  encountered  a 
storm,  and  sustained  so  much  damage  that  she 
became  and  was  disabled  from  proceeding  with- 
out being  repaired,  and  could  not  be  repaired  so 
as  to  proceed  without  incurring  an  expense 
greater  than  her  value  would  have  been  when 
repaired,  together  with  the  freight  which  she 
would  have  earned  on  the  voyage ;  that  the 
master  was  obliged  to  and  did  abandon  the  voyage 
and  the  earning  of  the  residue  of  the  freight  ; 
that  the  freighter  procured  two  other  vessels  to 
carry  the  goods  on,  at  a  rate  of  freight  exceeding 
the  freight  originally  payable  under  the  charter- 
party  ;  and  that  the  sum  so  paid  in  cash  on 
account  of  the  freight,  by  reason  of  the  premises, 
became  and  was  wholly  lost  to  the  plaintiff. 
That  one  of  the  substituted  vessels  sustained  so 
miTch  damage  that  she  was  obliged  to  put  back 
to  Gibraltar  and  there  unload,  and  the  goods 
were  sent  on  to  Monte  Video  by  the  other  :  and 
that,  by  reason  of  the  premises,  the  plaintiff 
sustained  a  total  loss  of  the  sum  so  paid  in  cash 
on  account  of  the  freight,  and  was  put  to  charges 
in  transhipping  the  goods  : — Held,  that  the 
declaration  disclosed  a  sufficient  justitication 
for  the  master's  abandoning  the  voyage,  and 
consequently  that  the  plaintiff  was  entitled  to 
recover  as  for  a  total  loss  of  the  prepaid  freight. 
Be  Cuudra  v.  Swann,  16  C.  B.  (N.s.)  772. 

A  plea,  that  the  substituted  vessel  into  which 
the  goods  were  first  transhipped,  at  the  time  the 
goods  were  first  at  risk  on  board  of  her,  was  not 
seaworthy,  is  a  bad  plea.     Ih. 

Duty  of  Captain  to  await  Answer  of  Insurers.] 

— In  an  action  on  a  policy  on  an  iron  steamer,  on 
which  the  owners  claimed  to  recover  a  construc- 
tive total  loss,  by  reason  of  necessary  abandon- 
ment and  sale  at  a  distant  port,  not  a  repairing 
port,  but  within  thirty  days'  post  of  London,  on 
account  of  a  hole  in  one  of  the  plates  at  the 
bottom,  and  also  a  supposed  starting  of  rivets 
and  plates  caused  by  a  strain  sustained  by  the 
vessel  in  a  severe  gale  ;  it  being  admitted  that  a 
mere  hole  in  the  bottom  may  be  repaired,  and 
the  case  therefore  turning  on  the  supposed 
injuries  to  plates  and  rivets  ;  the  jury  was 
directed  to  consider  whether  the  ascertained 
state  of  the  jilates  and  rivets  was  such  as  either 
itself  shewed  or  raised  a  reasonable  presumption 
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and  probability  that  the  state  of  the  rivets  and 
plates  outsiile  was  such  as  to  be  unsafe,  and 
their  real  state  could  not  be  ascertained  without 
a  heaving  down  for  external  examination,  which 
could  not  be  done  except  in  a  repairing  port  ; 
antl  whether,  even  if  so,  the  only  alternative  was- 
abandonment,  and  whether  the  captain  ought 
not  to  have  awaited  an  answer  from  the  under- 
writers before  abandonment.  Lindsay  v.  Leath- 
ley,  8  F.  &  F.  902  ;  11  L.  T.  194. 

Effect  of  Sale  of  Cargo.] — In  an  action  against 
underwriters  on  a  policy  upon  a  cargo  of  coals  to 
Yokohama,  it  was  proved  that  the  ship  received 
such  damage  as  to  render  it  necessary  to  put  into 
Hong  Kong  :  aird  that  when  there  competent 
persons  decided  that  the  cargo  should  be  sold,  as 
there  would  be  great  danger  of  spontaneous 
combustion  if  conveyed  to  its  original  destination. 
No  notice  of  the  abandonment  of  the  cargo  was 
given  to  the  underwriters  until  the  claim  was 
made  for  the  total  loss,  but  the  coals  had  been 
publicly  sold  at  Hong  Kong.  The  proceeds  of  the- 
sale  had  been  handed  over  to  the  shipowners,  and 
they  had  offered  them  to  the  charterers,  less  a  con- 
siderable sum  which  they  withheld  in  payment 
of  pro  rata  freight,  on  condition  that  they  should 
receive  a  receipt  in  full  of  all  demands.  This 
the  charterers  declined  to  give.  The  underwriters 
refused  to  pay,  ujjou  the  ground  that  the  char- 
terers had  not  abandoned  the  cargo  : — Held,  that 
the  public  sale,  per  se,  vested  the  proceeds  of  the 
sale  in  the  underwriters,  and  that  the  charterers 
had  done  nothing  subsequently  which  shewed  an 
election  on  their  part  to  take  the  proceeds.. 
Savnders  v.  Barinq,  34  L.  T.  419  ;  3  Asp.  M.  C. 
133. 

Amount  Recoverable.] — An  insured  who  aban- 
dons can  only  recover  for  the  actual  loss  at  the- 
time  of  his  abandonment.  Hamilton  v.  Mendez 
or  Mendes,  1  W.  Bl.  276  ;  2  Burr.  1198. 

Upon  a  policy  on  flax,  valued  at  so  much,  and 
warranted  free  of  particular  average,  if  the  vessel 
is  wrecked  and  the  assured  does  not  abandon, 
but  labours  to  save  the  cargo,  and  in  fact  saves 
a  part  (one-sixteenth),  though  much  damaged, 
he  is  entitled  to  recover  as  for  a  total  loss  of  that 
part  which  was  in  fact  totally  lost,  but  not  for 
the  rest  which  was  saved  to  him  in  specie,  thougli 
deteriorated.  Davy  v.  Milford,  15  East,  559. 
See  15  R.  R.  279,  n.  See  Ralli  v.  Janson,  6 
El.  &  Bl.  422  ;  25  L.  J.,  Q.  B.  300. 

Ship  and  Cargo  Sold.] — Notice  held  to  be 
necessary  though  the  ship  and  cargo  have  been 
sold  and  converted  into  money  when  the  notice- 
was  received.  Ilodyson  v.  BlacJiiston,  1  Park. 
Ins.  (Sth  ed.)  400,  n. 


3.  On  Loss  by  Perils  of  Sea. 

Nature  of  Loss.]— Owners  of  ships  are  not 
entitled  to  abandon  unless  at  some  period  of  the 
voyage  there  has  been  a  total  loss  ;  and  where 
the  jury  has  found  only  an  average  loss  occa- 
sioned by  the  perils  of  the  sea,  the  court  is 
precludetl  from  saying  there  has  been  a  total 
loss.  Cazalrt  v.  St.  Burhe.  1  Term  Rep.  187  ;  1 
R.  R.  178. 

A  loss  of  voyage  for  the  season  by  perils  of  the 
sea  is  not  a 'ground  of  abandonment  upon  a 
policy  on  goods,  with  a  clause  of  warranty,  free 
from'average,  where  the  cargo  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the 
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loss  of  voyage  a  loss  of  the  commodity,  although  i 
the  ship  is  rendered  incapable  of  proceeding  in  j 
the  voyasre.    Hunt  v.  Roi/al  Exchange  Assiirance 
€V>.,  5  Mr&  S.  47;  17  K.'  R.  2(54.  [ 

Where  damage  to  the  ship  from  perils  of  the  ; 
sea  during  the  voyage,  covered  by  the  policy  on 
ship,  was  such  as  to  justify  abandonment  to  the 
underwriter  on  ship  before  the  cargo  was  put  on 
boanl.  the  insured  freight  could  not  be  earned  : 
— Held,  that  there  was  therefore  a  total  loss  on 
the  policy  on  freight.  Rauhin  v.  Putter,  42  L.  J., 
C.  P.  16y  :  L.  R.  i;  H.  L.  83  ;  29  L.  T.  142  :  22 
W.  R.  1  :  2  Asp.  M.  C.  6.5. 

Goods  Damaged.] — Where  a  ship  was  wrecked, 
but  the  goods  were  brought  on  shore,  though  in 
a  very  damaged  state,  so  that  they  became 
unprofitable  to  the  assured  : — Held,  that  the 
underwriters  on  the  goods,  who  were  freed  by 
the  policy  from  particular  average,  could  not  be 
made  liable  as  for  a  total  loss  by  a  notice  of 
abandonment.  Thoinpxun  v.  Royal  Exchange 
Asisurance  Co.,  16  East,  214. 

Policy  on  goods  (copper  and  iron)  at  and  from 
L.  to  Qv  warranted  free  of  particular  average, 
and  the  ship,  owing  to  sea  damage  in  the  course 
of  her  voyage  was  obliged  to  run  into  port  and 
undergo  repair,  and  some  part  of  the  goods  was 
damaged,  and  the  repairs  detained  her  so  long  as 
to  ])revent  her  reaching  Q.  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neigh- 
bouring port  to  forward  the  cargo  in  time,  so  that 
the  voyage  was  abandoned,  and  the  ship  after- 
wards sailetl  on  another  voj-age  : — Held,  that  this 
■was  not  a  total  loss  of  the  goods,  and  that  the 
assured  could  not  abandon.  Anderson  v.  Wallis, 
2  M.  &i  S.  240  ;  3  Camp.  440. 

A  ship  was  wrecked  on  the  21st  December,  and 
three-fourths  of  her  cargo,  consisting  of  wines, 
■were  either  lost  or  impregnated  with  salt  water  ; 
and  the  assured  gave  notice  of  abandonment  as 
for  a  total  loss  on  the  23rd  (being  the  day  on 
which  they  heard  of  the  loss),  and  before  the 
remains  of  the  cargo  weie  brought  on  shore  : — 
Held,  that  it  amounted  to  such  a  loss  as  warranted 
the  notice  of  abandonment.  I/i/flson  v.  Ilarrinon. 
€  Moore,  2S.S  ;  3  Br.  ct  B.  'J7  ;  23  H.  R.  .57.5. 

Besertion    by    Crew.]  — A    ship    being 

deserted  at  sea  by  the  crew  for  the  jireservation 
of  their  lives,  the  assured  on  goods  abandoned. 
She  was  afterwai'ds  towed  into  Jiort,  but  the 
goods  were  so  much  damaged  as  not  to  be  worth 
sending  to  tlieir  jilace  of  destination  : — Held,  a 
total  loss.  I'arrii  \.  Aherilrin.  \  M.  t^:  Ry.  343  ; 
ii  B.  ic  C.  41 1  ;  7  'L.  .].  (o.s.)  K.  B.  260. 

4.  On  Capture. 

Total  Loss.  ^ — .\ii  insured  ship  being  taken,  the 
in>urcd  may  dcniaiid  as  for  a  total  loss,  aii<l 
abandon  to  the  insiiicr.  Gohhv.  ]\"itherx,2  Burr. 
(;h3  :  2  Ld.  Ken.  32.5. 

Recapture.^ — An  abandonment  offered  to  be 
niadf  liy  tlie  assured  to  the  underwi'iter,  upnri 
intclligen(-e  brought  of  the  capture  of  the  goods 
in^uied,  which  tiie  untlerwriter  refused  to  accept, 
does  not  entitle  the  assured  to  recover  as  for  a 
total  loss,  where,  before  action  brought,  the 
goods  were  recai»ture(l,  and  arrived  at  the  place 
of  destination,  by  which  a  partial  loss  only  was 
sustaineil ;  for  the  assured  can  only  recover  an 
indemnity  for  such  loss  as  he  has  sustained  at 
the  time  of  action.  Patferxnn  v.  liitchie,  4 
yi.  ic  ^.  31)3  ;  16  R.  R.  i'JU. 


On  an  insurance  on  ship  from  Rio  de  Janeiro 
to  Liverpool,  she  was  captured,  and  afterwards 
recaptured  ;  but  in  the  interval,  the  assured, 
having  received  intelligence  of  the  capture, 
gave  notice  of  abandonment  :  and  after  the  re- 
capture the  ship  arrived  at  Liverpool,  having 
sustained  a  partial  damage  : — Held,  that  the 
assured  could  only  recover  as  for  a  i)artial  loss. 
Brotherston  v.  Earlier,  o  M.  &  S.  418  ;  17  R.  R. 
378. 

Where  there  was  a  loss  by  capture,  intelligence 
of  which  was  received,  and  an  abandonment 
made,  and  a  recapture  took  place  before  the 
notice  of  abandonment  was  given,  but  there  was 
no  intelligence  received  of  such  recapture  until 
after  some  steps  had  been  taken  by  the  under- 
writers : — Held,  to  amount  to  an  acceptance  of 
the  abandonment  bv  them.  Smith  v.  Rohertson, 
2  Dow,  474:  14  R."  R.  174.  8ee  also  JllUer  v. 
Fletcher,  Underwood  v.  Robertson,  post,  col.  1301. 

Partial  or  Total  Loss.] — A  ship  insured 

from  Jamaica  to  Liveri)Ool  was  captured  in  the 
course  of  her  voyage,  and  recaptured  in  a  few 
days ;  and  the  assured  having  received  intelli- 
gence of  the  capture,  but  not  of  the  recapture, 
gave  notice  of  abandonment ;  and  soon  after 
receiving  intelligence  of  the  recapture,  and  that 
the  shi})  was  safe  in  the  possession  of  the  re- 
cai)tors,  in  a  })ort  in  Ireland,  but  without  any 
further  knowledge  of  her  state  and  condition,  he 
persisted  in  his  notice  of  abandonment  ;  but  the 
ship  was  afterwards  restored  to  his  possession 
without  damage,  and  arrived  at  Liverpool,  and 
earned  her  freight  ;  the  salvage  and  charges  of 
the  recapture  amounting  onlj'  to  15Z.  4.1*.  Sd. 
per  cent.  : — Held,  that  he  was  not  entitled  to 
abandon  ;  it  ajjpearing  iu  the  result,  that,  at  the 
time  when  the  notice  of  abandonment  was  given, 
it  was  in  fact  only  a  partial  and  not  a  total  loss, 
as  the  assured  sui)i)Osed  ;  and  there  being  no 
subsequent  circumstances,  such  as  the  loss  of 
voyage.  hia:h  salvage,  kc,  to  continue  it  a  total 
loss.  Eafnhridge  v.  Mrlson,  10  East,  3211;  1 
Camp.  237  ;   10  R.  R.  316. 

A  ship  insured  uniler  a  valued  policy  was  sunk 
in  deep  water.  On  April  15th,  the  insureil  gave 
notice  of  abandonment,  which  the  insurers  de- 
clined to  accept.  In  July,  the  insurers,  at  great 
cost,  raised  the  ship.  The  insured  in  December 
sued  the  insurers  for  a  constructive  total  loss. 
The  insurers  pleaded  that  the  loss  was  jjartial 
only.  It  was  admitted  that  the  ship  could  not 
have  been  raised  and  retitted  at  an  exi)ense  equal 
to  her  value  when  fit  for  sea  ;  but  it  was  also 
admitted  that  at  the  date  of  the  action,  the 
expense  of  fitting  her  for  sea  wouUl  be  less  than 
her  value  when  ready  for  sea  : — Meld,  that  the 
loss  was  partial  only  :  the  dale  of  the  action 
being  the  material  time.  J{ainhridgr  v.  Melson 
(sui)ra)  and  Falhner  v.  Ritchie  (2  M.  A:  S.  290) 
followed.  Ulairmorc  Co.  v.  Mucredie,  24  Ct.  of 
Sess.  Ca.s.  (4th  ser.)  81)3. 

An  assurance  was  effected  at  and  from  (,)ucbcc 
to  Teneriffe,  on  a  (raigo  consisting  of  wheat,  tish, 
and  staves,  anil  there  was  the  usual  memorandum 
in  the  jiolicy  as  to  '•  corn  and  tish  being  free  from 
average  unless  general'"  ;  and  the  ship  was  cap- 
tui'ed,  and  afterwards  recaptured,  :\m\  sent  by  the 
recaptois  to  Bermuda,  where  a  scarcity  prevail- 
ing, anemhargo  was  laid  on  the  export  of  provi- 
sions ;  and  the  cargo  being  lande<l,  it  was  found 
that  a  considerable  quantity  (»f  the  wheat  was 
80  ilamaged  by  sea-water,  that  it  was  thrown 
overboard  by  order  of  the  magistrates,  for  the 
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sake  of  the  public  health  :  anil  the  other  part  of 
it,  being  also  damaged,  was  si>ld  by  the  captain, 
as  well  as  the  fish,  at  a  profit  :  and  he  put  up 
the  ship  for  sale,  which  he  purchased  at  one- 
fourth  of  her  value,  for  the  benefit  of  the  owners  ; 
and  having  repaired  her,  and  being  refused  per- 
mission to  ship  the  remaining  quantity  of  wheat 
toTeuerilfe.  he  directed  it  to  be  sold,  and  bought 
it  for  the  benefit  of  those  concerned  ;  and  by 
leave  of  the  governor,  the  embargo  being  then 
raised  as  to  the  West  India  Islands,  he  shipped 
the  same  for  Madeira,  where  he  arrived  and 
delivered  it  and  took  in  a  cargo  of  wine  for 
London,  with  which  he  arrived  : — Held,  that  the 
assured,  who  had  abandoned  the  shij)  on  receiv- 
ing intelligence  of  the  circumstances  which  had 
happened  iireviously  to  the  time  of  her  being 
permitted  to  proceed  to  Madeira,  was  entitled  to 
recover  as  for  a  total  loss  on  the  whole  of  the 
goods  insured.  Coliif)a?i  v.  London  Attsurance  Co. 
5  M.  &  S.  Ul  :  17  K'.  R.  31)0. 

Expense  of  Refitting.] — Insurance  on  a 

ship,  which,  during  her  voyage,  while  loading 
her  homeward  cargo,  was  seized  by  the  crew  and 
carried  away  to  a  distant  country,  and  the  cargo 
plundered  and  the  ship  deserted,  but  was  after- 
wards retaken  by  another  ship,  and  was  brought, 
with  a  small  remaining  jiart  of  her  cargo,  to  an 
English  port  (not  the  port  of  her  destination), 
and  part  of  her  rigging  was  gone,  and  she  could 
not  be  made  fit  for  a  voj'age  again  without  con- 
siderable expense  in  providing  a  crew  and  stores  : 
— Held,  that  this  was  not  a  total  loss,  so  as  to 
entitle  the  assured  to  abandon  after  notice  of  the 
recapture.  Fullmer  v.  liitchie,  2  M.  &  S.  290  ; 
1.5  R.  R.  2.53. 

Running  Blockade.] — Goods  were  insured 

at  and  from  L.  to  anj'  port  in  the  river  P.  ;  the 
policy  was  effected,  and  the  ship  sailed,  after 
notification  that  those  ports  were  blockaded  :  the 
ship  was  captured  by  the  blockading  squadron  in 
the  river  P.,  but  was  rescued  hy  her  own  crew, 
and  brought  back  with  the  goods  undamaged  to 
L. ;  notice  of  abandonment  was  given  in  the 
interval  between  intelligence  of  the  capture  and 
of  the  rescue  ;  but,  after  the  rescue,  in  fact, 
there  was  no  intention  to  violate  the  blockade  : 
— Held,  that  the  voyage  as  insured  was  not 
illegal ;  but  that  the  assured  had  no  right  to 
recover  for  a  total  loss  hy  reason  of  their  having 
offered  to  abandon,  because  the  abandonment 
must  be  viewed  with  regard  to  the  ultimate  state 
of  facts  at  the  time  when  the  offer  to  abandon 
was  made.  Xaylur  v.  Tai/lor,  9  B.  &  C.  718  ;  4 
M.  Ac  Ry.  .52r.. 

Restitution.] — An  abandonment  made  after 
capture,  under  circumstances  which  would  entitle 
the  assured  at  the  time  to  recover  as  for  a  total 
loss,  is  not  defeated  so  as  to  become  an  average 
loss  only,  by  the  mere  restitution  and  return  of 
the  ship's  hull,  before  action  brought,  if  the 
restitution  is  under  such  condition  as  to  make  it 
uncertain  whether  the  assured  may  not  have  to 
pay  more  than  its  worth.  M^Iref  v.  Henderxoii, 
4  M.  &  8.  576  ;  16  R.  R.  .5.50. 

Payment  of  Ransom  by  Master.]  — A 

vessel  chartered  to  Oporto,  St.  Ubes,  and  Gotten- 
bui'g,  being  taken  at  Oporto  by  the  enemy,  was 
liberated  on  jjayment  by  the  master  of  a  sum  of 
money,  and  on  condition  of  his  bringing  home 
in  her  to  England,  English  prisoners  to  be  ex- 
changed for  an  equal  number  of  French  :  upon 


the  news  of  the  capture,  but  after  the  time  of 
the  ship's  liberation,  the  owners  abandoned  the 
ship  to  the  insurers  ;  upon  her  arrival  at  Ports- 
mouth, the  captain  refused  to  deliver  her,  unless 
on  repayment  of  the  ransom,  which  the  owner 
refused  : — Held,  that  the  owner  being  entitled  to 
retake  his  ship,  which  was  safe  at  Portsmouth, 
the  loss  of  the  voj^age  did  not  enable  him  to 
recover  upon  a  policy  on  the  ship  as  for  a  total 
loss,  nor  could  he  recover,  as  for  an  average  loss, 
the  sum  which  had  been  paid  by  the  master  for 
the  ship's  ransom,  and  which  being  an  illegal 
payment,  the  plaintiff  was  not  bound  to  repay 
to  the  master.  Par  nous  v.  Scott,  2  Taunt.  363  ; 
11  R.  R.610. 

Purchase  after  Sale  by  Captors.] — Where  a 
ship  insured  had  been  captured,  and  brought  into 
a  neutral  port,  and  sold  by  the  captors,  and  the 
captain  bought  her  for  the  benefit  of  the  owners  : 
—Held,  that  they  were  only  entitled  to  recover 
on  a  policy  the  sum  paid  by  the  captain,  and 
what  was  expended  on  her  outfit,  and  could  not 
recover  for  a  total  loss.  M'Masters  v.  Shoolhrcd, 
1  Esp.  237  ;  .5  R.  R.  735. 

Capture  and  Recapture — Recovery  as  for 
Total  Loss— Salvage.] — A  ship  being  insured 
from  London  to  Carolina,  was  taken  by  a 
Spaniard,  and  retaken  by  an  English  privateer,, 
who  carried  her  into  Boston,  where  no  person 
appearing  to  give  security  she  was  condemned 
and  sold,  and,  after  the  recaptors  had  their 
moiety,  the  residue  remained  in  the  court  of 
admiralty  at  Boston.  Defendant  brought  an 
action  at  law  on  the  policy  and  recovered,  and 
plaintiff,  by  his  injunction-bill,  insisted,  that 
defendant  ought  to  have  recovered  no  more  than 
a  moiety  of  the  loss.  The  court  refused  the  in- 
junction, for,  as  defendant  had  offered  to  relin- 
quish the  salvage,  he  was  entitled  to  recover  the 
whole  money  insured.  By  13  Geo.  2,  c.  4,  s.  18^ 
the  recapture  of  a  ship  is  the  revesting  of  the 
owner's  property  ;  so  that  it  is  doubtful  whether 
the  act  can  operate  when  insurances  are  made, 
interest  or  no  interest.  Salvage  must  be  de- 
ducted out  of  the  money  recovered  by  the- 
policy,  if  come  to  the  hands  of  the  assured. 
Priwjle  V.  Hartley,  3  Atk.  195. 

Abandonment  —  Ship    Restored   before 

Action  Brought  ] — See  Binjs  v.  Royal  Kvcha)iye 
Asimrancc  Corjjoratioii,  ante,  col.  1108. 


0.  Embargo  and  Confiscation. 

Position    of   Consignees    of    Foreigner.] — A 

foreigner,  insuring  in  this  country  his  ship  or 
goods  on  a  voyage,  is  not  obliged  to  abandon 
upon  an  embargo  laid  on  the  property  in  the 
ports  of  his  own  country,  as  his  assent  is  virtually^ 
implied  to  every  act  of  his  own  government, 
and  makes  such  embargo  his  own  voluntary 
act  ;  and  goods  having  been  consigned  by  such 
foreigner  on  his  own  account  and  risk,  to  British 
merchants  here,  who  in  consequence  of  such 
consignment  made  advances  to  the  foreigner, 
and  made  insurance  on  his  account,  debiting  him 
with  the  premiums,  the  goods  were  afterwards 
abandonetl  in  consequence  of  such  embargo : — 
Held,  that,  as  the  foreigner  could  not  recover 
against  the  underwriters,  his  consignees  could 
not  recover  their  advances  under  a  [lolicy  made 
for  the  benefit  of  the  foreigner,  though  made  in 
their  names,  as  interest  might  appear  ;  however,. 
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they  might  have  insured  their  separate  interests 
by  a  policy  made  on  their  own  account.  Oni- 
u-ay  V.  Griiy,  10  East,  536,  overruled  by  Auhert  v. 
Gray,  ante,  col.  1091.  And  see  Conway  v.  Forbfs, 
10  East.  .539  ;  and  Maury  v.  Shedden,  10  East,  540. 

Inability  to  Discharge.] — If  a  cargo  of  a 
perishable  nature  is  insured  from  A.  to  B.,  with 
the  usual  memorandum,  and  in  the  course  of  the 
voyage  information  is  received  by  the  master 
that  the  port  of  B.  is  shut  against  ships  of  his 
nation,  in  consequence  of  which  the  commander 
of  the  convoy  orders  the  ship  to  proceed  to 
another  port,  and  the  cargo  is  there  sold  by 
orders  of  the  vice-admiralty  court  for  a  very 
small  sum  of  money,  the  assured  cannot  abandon 
as  for  a  total  loss.  Hadkimoti  v.  Ruhlnson,  3 
Bos.  &  P.  388  ;  7  R.  R.  786. 

In  a  case  of  insurance  upon  goods  consigned  to 
a  particular  port,  if,  on  the  arrival  of  the  ship 
there  it  is  found  to  be  in  the  hands  of  an  enemy  : 
that  circumstance  does  not  warrant  the  assured 
to  abandon.  Lvhhuch  v.  Boiccroft,  5  Esp.  50  ; 
8  R.  R.  830. 

A  party,  having  shipped  goods  on  an  adventure 
to  St.  Petersburg  on  board  a  vessel  chartered 
for  the  purpose,  made  insurance  on  ship  and 
gootls  in  the  common  printed  form  in  blank  ; 
and  by  a  written  memorandum  in  the  policy, 
the  underwriters  agi'ced  to  pay  a  total  loss 
in  case  the  ship  should  not  be  allowed  by 
the  Russian  government  to  discharge  her  cargo 
at  St.  P.,  on  which  voyage  the  vessel  had  then 
sailed,  chartered  l>y  the  plaintiff : — Held,  that 
the  insured  was  entitled  to  recover  upon  this 
policy  on  an  allegation  that  the  vessel  on  her 
arrival  at  St.  P.  was  not  allowed  by  the  Russian 
government  to  discharge  her  cargo,  but  was 
obliged  to  return  back  with  it,  by  which  the 
value  of  the  cargo  was  reduced  below  the  amount 
of  the  invoice  price,  together  with  the  charges 
paid  thereon,  and  the  premiums  of  insurance. 
Puller  \.  Glover,  12  East,  124. 

Where  a  neutral  shij),  bound  from  America  to 
Havre,  was  detained  and  Ijrought  into  a  British 
port,  and  pemling  jiroceedings  in  the  admiralty, 
tlie  king  declared  Havre  in  a  state  of  blockade. 
\>\  which  the  further  pro.secution  of  the  voyage 
was  jMohibited  : — Held,  a  total  loss  of  the  voyage. 
wliich  entitled  the  neutral  assured  to  abandon. 
Ji/irker  v.  Jilahex,  9  East,  283.  And  xcc  Caxrx 
ante.  col.  1239. 

gale — Condemnation  Reversed.  ] — An  American, 
pn)|MTly  li((;iis(;d  \i>  cxpciit  saltpetre  from  Cal- 
cutta to  America,  having  insured  it  for  tlie 
voyage,  the  shij)  wa.s  seized  Vjy  the  captain  of  a 
British  ship  of  war  at  tlie  Cajie  of  Good  Hope, 
and  the  cargo  coiiileraned,  unsliipped,  and  sold 
by  order  of  the  court  of  a<lniiralty  there,  wliose 
sentence  was  afterwanis  reversed  on  ajipeal  here, 
and  the  property  ordered  to  Vjc  restoreil,  or  its 
value  paid  tf)  the  owner,  tliougli  upon  payment 
of  the  captor's  costs : — Held,  tliat  the  a.ssured 
might  recover  as  for  a  t((tal  loss,  without  notice 
of  abandonment,  the  thing  insured  being  wholly 
lost  to  the  owner  by  the  unshipping  and  sale  of 
the  commodity  at  the  ('a|ie,  under  the  order  f)f 
the  court  there  ;  and  that  such  loss  was  recover- 
able against  the  uiwlerwriters.  on  a  count  alleging 
it  to  have  happened  Ijy  tlie  uidawful  seizure 
and  detention  of  a  British  shij)  of  war  ;  however 
questionable  it  might  have  been,  if  notice  of 
abandonment  had  been  necessary,  whether  such 
a  notice,  not  given  till  after  the   receipt  of  a 


second  letter  from  the  Cape,  announcing  the 
condemnation,  landing,  and  sale  of  the  goods, 
was  in  time,  when  a  prior  letter  of  advice  had 
stated  the  seizure  and  detention,  on  which  no 
notice  had  been  given  ;  and  the  court  of  appeal 
allowing  the  ca])tor  his  costs,  on  the  reversal  of 
the  sentence  of  condemnation,  did  not  the  less 
shew  the  original  seizure  and  detention  to  be 
unlawful.  Jlullett  v.  Shedden,  13  East,  304  ; 
12  R.  R.  347. 


6.  Ox  Loss  BY  Other  Meaxs. 

Desertion  by  Crew.] — A  ship  received  con- 
siderable damage  from  tempestuous  weather,  and 
the  crew,  completely  exhausted,  deserted  the 
ship  on  the  high  seas  for  the  mere  preservation 
of  their  lives ;  and  the  ship  was  then  taken 
possession  of  by  a  fresh  crew,  who  succeeded 
in  conducting  her  safely  into  port.  The  ship 
having  been  sold  under  the  decree  of  the 
admiralty  court  to  pay  the  salvage,  and  it  not 
appearing  that  the  assure<l  had  taken  any  means 
to  prevent  such  sale  : — Held,  that  they  had  no 
right  to  abandon,  and  that  there  was  no  more 
than  a  partial  loss.  Thornely  v.  Hebson,  2  B.  & 
Aid.  513  ;  21  R.  R.  381. 

A  ship  being  deserted  at  sea  by  her  crew  for 
the  preservation  of  their  lives,  the  assured  on 
goods  abandoned.  She  was  afterwards  towed 
into  port,  but  the  goods  were  so  much  damaged 
as  not  to  be  worth  sending  to  their  place  of 
destination  :  —  Held,  a  total  loss.  Parry  v. 
Aberdeen,  4  M.  ct  Ry.  343  ;  9  B.  &  C.  411  ;  7  L.  J. 
(O.S.)  K.  B.  260. 

Barratry.] — Barratry  of  the  master  is  a  ground 
of  abandonment  as  for  a  total  loss,  though  the 
go(Kls  ultimately  reach  their  destination  through 
the  aeencv  of  strangers  to  the  assured.  Di.ron  v. 
Re}d,\  i).  k.  R.  207  ;  o  B.  ic  Aid.  597  ;  24  R.  R. 
481. 


7.  Effect  of,  on  Fueight  and  Cauoo. 

Cbarterparty  Freight.] — Wheie  there  was  a 
policy  on  shi|i  and  also  on  charterparty  freight 
(that  is,  freight  to  be  earned  by  the  carriage 
homeward  of  a  cargo  chartered  to  be  put  on 
board  at  a  distant  port),  and  the  ship  was  so 
injured  at  the  outward  jKut  that  the  shipowner 
aVxindoncd  to  the  underwriter  on  ship,  there  was 
nothing  to  pass  to  the  underwriter  on  charter- 
jjarty  freight,  aiul  consetiuently  there  was  no 
necessitv  of  abandonment  to  him.  llunk'ni  v. 
Potter,  42  L.  J.,  C.  P.  169  ;  L.  U.  6  H.  L.  83  ;  29 
L.  T.  142  ;  22  W.  R.  1  ;  2  Asp.  I\I.  C.  05. 

Priorities.] — A  shiiiowner  having  tirst  insured 
his  shij)  with  A.,  and  his  freight  with  B.,  for  a 
certain  voyage,  and  having  notice  of  an  eml^argo 
laid  on  the  shi])  in  a  foreign  port,  abandoned  the 
ship  and  freiglit  to  the  respective  underwriters, 
and  reeeived  from  them  the  whole  amount  of 
their  subscriptions  as  for  a  total  loss  of  both  ; 
first  uniierlaking,  by  a  memorandum  on  the  ship 
jiolicy,  to  assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to  them  for 
it  ;  and  afterwards  undertaking,  by  a  similar 
memorandum  on  the  freight  policy,  to  assign 
to  those  underwriters  all  right  of  recovery, 
compensation,  ice.  The  ship  being  afterwards 
liberateil,  and  earning  freight,  which  was 
received  by  the  assured  :— Held,  that  however 
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the  (luestion  of  ])riority  as  to  the  title  to  the 
freight  niiglit  have  been  as  between  the  different 
sets  of  luulerwriters  litigating  out  of  the  same 
fund,  and  however  the  weight  of  argument 
might  preponderate  in  favour  of  the  under- 
writers on  the  ship  ;  yet  that  the  assured,  who 
had  received  the  freight  from  the  shippers  of 
goods,  was  at  all  events  liable  on  his  express 
undertaking  to  pay  it  over  to  the  underwriters 
on  freight ;  and  that,  without  deducting  the 
expenses  of  provisions,  wages,  &c.,  which  were 
charges  on  the  owner  before  the  abandonment, 
and  on  the  underwriters  on  ship  afterwanls. 
ThompsuH  V.  Buwcroft,  4  East,  34.  S.  P.,  Lmthtiii 
v.  Terry,  3  Bos.  &  P.  479. 

Freight  Earned.] — Upon  a  hostile  embargo  in 
a  foreign  poit  the  owner,  who  had  separately 
insured  shij)  and  freight,  abandoned  them  to  the 
respective  underwriters,  which  abandonment  was 
accepted  by  them  ;  after  which  the  embargo  was 
taken  off.  and  the  ship  completed  her  voyage  and 
earned  freight  : — Held,  that  the  assured  could 
not  recover  as  for  a  total  loss  of  freight,  the 
freight  having  been  in  fact  earned  ;  or,  supposing 
it  to  have  l)een  in  any  other  sense  lost  to  the 
assured  by  the  abandonment  of  the  ship  to  the 
underwriters  thereon,  it  was  so  lost,  not  by  any 
peril  insured  against,  but  by  the  voluntary  act 
of  the  assured,  in  making  such  abandonment. 
McCarthy  v.  AM,  5  East,  ;)88  ;  1  Smith,  024  ; 
7  R.  R.  711. 

An  abandonment  to  the  underwriters  on  ship 
transfei's  freight  earned  subsequently  to  such 
abandonment,  as  incident  to  the  ship.  Ddvidso/i 
V.  Case,  o  Moore,  116  ;  8  Price,  542  ;  2  Br.  i:  B. 
379  :  5  M.  &  S.  79  ;  17  R.  R.  280. 

Ship  and  freight  were  insured  by  separate 
underwriters.  The  ship  was  captured,  and  ship 
and  freight  abandoned  to  the  respective  under- 
writers, who  each  yiaid  a  total  loss.  The  ship  was 
recaptured,  performed  her  voj'age  and  earned 
freight :  —  Held,  that  the  uiuierwriters  were 
entitled  to  the  freight.     lb. 

Captain  acting  as  Agent  of  Insurers.] — A  ship 
having  been  chartered  to  carry  troops  to  Calcutta, 
by  a  charterparty,  under  which  a  portion  of  the 
freight  was  made  payable  on  the  completion  of 
the  voyage,  when  about  700  miles  bej'ond  the 
Mauritius  caught  fire.  The  ship  put  back  to  the 
Mauritius,  where,  being  found  to  be  greatly 
damaged,  she  was  abandoned  to  the  under- 
writers as  totally  lost,  and  the  abandonment  was 
accepted.  The  captain  having  chartered  another 
ship  and  foi'warded  the  troops  to  Calcutta,  the 
freight  was  received  by  the  shipowners'  agents  : 
—Held,  that,  in  forwarding  the  troops,  the 
captain  acted  as  agent  for  the  owner  and  not  foi' 
the  underwriters  ;  and  that  the  underwriters,  to 
whom  the  ship  had  been  abandoned,  were  not 
entitled  to  any  benefit  fiom  the  freight  so 
received.  Hicliie  v.  SudocaiKichi,  4  H.  &N.  45.5  ; 
28  L.  J.,  Ex.  273  ;  5  Jur.  (N.S.)  550  ;  7  W.  R.  545. 

Compensation.] — Owners  of  a  ship  effected 
policies  of  insurance  on  freight  and  on  ship  for  a 
voyage  from  St.  John's,  New  Brunswick,  to 
Liverjjool.  the  goods  on  board  being  their 
jiroperty.  The  ship  was  stranded  otJ  the  port  of 
Liverpool,  and  notice  of  abandonment  was  given 
to  the  underwriters  on  the  ship  :  part  of  the 
cargo  was  then  brought  in  lighters  to  Liverpool, 
and  the  ship,  having  been  so  lightened,  was 
brought  with  the  remainder  to  Liverpool :  this 


was  done  by  the  owners  at  their  expense  :  sub- 
sequently the  abandonment  was  accepted  by  the 
underwriters  : — Held,  that  nothing  in  the  nature 
of  freight  for  the  entire  voyage  passed  to  the 
underwriters  on  the  ship  on  the  abandonment  of 
the  ship,  but  that  they  were  entitled  to  compensa- 
tion in  the  nature  of  freight  from  the  owners  of 
the  ship,  as  owners  of  the  goods,  for  so  much  of  the 
cai'go  as  was  brought  in  it  from  the  place  of 
stranding  to  Liverpool,  and  that  the  principle  on 
which  it  was  to  be  calculated  was  the  sum  for 
which  that  i)art  of  the  cargo  might  have  been 
forwarded  to  Liverpool  in  another  ship  at  the 
current  rate  of  freight.  Miller  v.  Wood/all,  8 
El.  &  Bl.  493  :  27  L.  J.,  Q.  B.  120  ;  4  Jur.  (N.S.) 
302.  See  Burnund  v.  Rudocanuchi,  51  \j.  J., 
Q.  B.  548  :  7  App.  Cas.  333  ;  47  L.  T.  277  :  31 
W.  R.  65  ;  4  Asp.  M.  C.  576— H.  L.  (E.) 

Title  to  Cargo,  when  Accruing.] — The  title  of 
underwriters  to  a  cargo  of  an  abandoned  vessel 
tloes  not  date  from  the  acceptance  of  an  abandon- 
ment, but  has  relation  back  to  the  time  of  the 
loss.  Cammell  v.  Seioell,  5  H.  & N.  728  ;  29  L.  J., 
Ex.  350  :  6  Jur.  (N.S.)  916  ;  2  L.  T.  799  ;  8  W.  R. 
639— Ex.  Ch. 

A  foreign  vessel  sailing  with  a  cargo  of  timber, 
consigned  from  a  foreign  port  to  Hull,  went 
ashore  on  the  coast  of  Norway.  The  captain, 
without  waiting  for  instructions  from  the  con- 
signee, and  without  any  absolute  necessity,  made 
sale  by  auction  of  the  timber,  in  the  manner  pre- 
scribed by  the  law  of  Norway,  and  the  purchaser 
consigned  the  timber  to  the  defendants  for  sale 
in  his  behalf.  The  agents  of  the  plaintiffs'  under- 
writers, who  had  received  notice  of  abandonment 
before,  but  had  accepted  it  after  the  sale,  in  the 
meantime  instituted  a  suit  in  the  superior 
diocesan  court  of  Drontheim  against  the  captain 
and  the  purchaser  to  set  aside  the  sale,  and  to 
compel  the  purchaser  to  deliver  up  the  cargo  to 
the  underwriters.  That  court  confirmed  the  sale. 
On  trover  subsequently  brought  by  the  plaintiffs 
against  the  London  consignee  of  the  purchaser 
for  the  recovery  of  the  cargo  : — Held,  that  they 
were  entitled  to  maintain  an  action  for  the 
conversion,  but  that  they  were  estopped  by  the 
judgment  of  the  Norwegian  court.    lb. 

On  abandonment,  the  owner  becomes  trustee 
for  the  underwriters  on  ship,  and  is  bound  to 
assign.  Scottish  Marine  Insurance  Co.  v.  Turner, 
1  M'acq.  H.  L.  334  ;  17  Jur.  631  ;  1  W.  R.  527. 

"Where  a  ship  has  received  injuries  entitling 
the  owner  to  treat  her  as  totally  lost,  and  where 
he  consequently  abandons  her  to  the  under- 
writers on  ship,  they  are  entitled  to  all  freight 
afterwards  earned.     /  b. 

Upon  such  constructive  loss  and  abandonment 
the  freight,  if  earned,  will  belong,  not  to  the 
owners,  but  to  the  underwriters  on  ship.     lb. 

Freight,  while  the  ship  is  in  the  course  of 
earning  it,  belongs  to  the  underwriters  paying 
for  a  "total  loss.  Stewart  v.  Greenock  Marine 
Insurance  Co.,  2  H.  L.  Cas.  159  :  1  Macq.  H.  L. 
382. 

Deduction  of  Expenses.] — While  a  ship  was 
forcibly  detained  in  a  foreign  port,  the  owner 
abandoned  first  the  ship  and  then  | the  freight,  to 
the  different  sets  of  underwriters  thereon,  who 
paid  as  for  a  total  loss  ;  after  which  the  ship  was 
liberated,  reshipped  her  cargo,  which  had  been 
taken  out,  and  returned  home,  earning  freight, 
which  was  received  by  the  assured.  Assuming 
that  the  assured  after  an  abandonment  of  the 
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ship,  might  abandon  the  freight  to  another  set  of 
underwriters,  the  ship  and  freight  are  salvage  to 
the  diflEerent  underwriters  after  deducting  the 
following  expenses,  which  must  be  apportionetl 
between  them  according  to  their  several  interest : 
1.  The  expenses  of  the  ship  and  crew  in  the 
foreign  port,  including  poit-charges,  besides  the 
expense  of  shipping  the  cargo,  which  exclusively 
belongs  to  the  underwriters  on  freight  :  2.  Insur- 
ance thereon  :  3.  Wages  and  provisions  of  crew 
from  their  liberation  in  the  foreign  port  till  their 
discharge  here  :  4.  Wages  (provisions  were  suj)- 
plied  by  the  foreign  government)  to  the  crew 
during  their  detention.  But  the  assured  was  not 
entitled  to  deduct  out  of  the  freight  received, 
payable  to  the  underwriter  on  freight  :  1. 
Charges  paid  at  the  port  of  discharge  on  ship 
and  cargo  :  2.  Insurance  on  ship  :  3.  Diminution 
in  value  of  ship  and  tackle  by  wear  and  tear  on 
the  voyage  home.  Sharj)  v.  Gladstone,  7  East. 
24  :  8  Smith,  3'J  ;  8  R.  R.  583. 


XII.  .SALE,    BY   MASTER,    OF    SHIP   AND 
CARGO. 

1.  Sh}]),  1297. 

2.  Canjo,  13U1. 

1.  Ship. 

When  Allowed.] — The  master  of  a  vessel  has 
no  power  to  sell  her  so  as  to  affect  the  insurers. 
except  under  circumstances  of  stringent  neces- 
sity :  such  circumstances  as,  after  sufficient 
examination  of  her  condition,  after  every  exertion 
in  his  power,  within  the  means  at  his  disposal, 
to  exti'icate  her  from  peril  or  to  raise  funds  foi' 
the  repair,  leave  him  no  alternative  but  to  sell 
her  as  she  is.  Cohcquid  Mdviiic  Insurancp,  Co.  v. 
Jiarteaux,  L.  R.  6  P.  C.  319  :  32  L.  T.  510  ;  23 
W.  R.  892 ;  2  Asp.  M.  C.  536—1'.  C. 

In  cases  of  extreme  necessity,  and  where  the 
ship,  having  got  aground,  cannot,  in  the  opinion 
of  persons  com|)etent  to  judge,  be  raised,  the 
captain  may  sell  her  for  the  benefit  of  the  owners  : 
but  it  can  only  be  in  cases  of  extreme  necessity  : 
and  the  survey,  ice.  must  be  made  on  the  best 
information,  and  with  the  most  j)ure  good  faith. 
Jldiinnin  v.  Malton,  5  PIsp.  54  ;  8  R.  R.  837. 

A  vessel  struck  upon  a  lock  outside  a  harbour, 
and  it  was  necessary  to  lighten  lier  in  order  to 
get  her  off  at  the  ne.\t  high  tide,  and  for  that 
purpo.se  her  master  entered  into  a  contract  witli 
one  G.,  who  was  the  oidy  person  at  the  place 
who  ha<l  a  sufticietit  innrib(;r  of  men  to  render 
effectual  a,sKistance,  tf»  find  the  labour  re<iuired 
ffir  that  purpose.  G.  supplied  only  a  small 
luinilier  rif  men,  wlio  worked  very  languidly  in 
discharging  the  cargo  for  two  or  three  hours,  and 
at  the  end  of  that  time  (i.  persuaded  the  master 
to  cancel  tliis  contract,  and  to  call  a  survey  of  the 
vessel  and  sell  her.  G.  and  some  men  he  brought 
accordingly  made  a  survey,  and  by  it  found  the 
maitii7iast  raised  one  inch,  tlii;  main  eomljings 
jiarted.  the  deck  )il;nik  o|ieiiing.  and  the  vessel 
unscawf>rthy.  ami  advised  that  the  ship  and 
cargo  should  Ijc  sold  ffir  »lie  benefit  of  all  con- 
cerned. The  master  then  sold  her  to  G.  for  a 
very  small  sum  of  money.  When  the  vessel 
struck  on  the  rock  there  was  a  strong  breeze 
blowing,  but  it  aftei'wards  got  calmer,  and  at 
the  time  of  the  sale  the  weather  was  good,  and 
the  vcs.sel  lying  on  her  bilge  with  no  more 
danger  than  she  had  Vjeen  in  from  the  time  she 


struck,  but  there  was  evidence  that  if  the  wind 
veered  rounil  to  the  south  or  west  the  sea  would 
have  heaved  in  and  the  vessel  would  have  broken 
up  in  a  short  time.  As  a  fact,  directlj-  after  the 
sale  G.  brought  a  number  of  hands  to  dischai-ge 
the  cargo,  and  so  got  the  vessel  off  antl  floated 
her  at  the  next  high  tide,  and  he  afterwards 
repaired  and  made  her  seaworthy  at  a  trifling 
expense.  In  an  action  against  the  underwriter 
on  a  policy  of  insurance  on  the  vessel  for  a  con- 
structive total  loss,  thejuilge  ruled,  on  the  above 
facts  appearing  at  the  end  of  the  plaintiff's  case, 
that  there  was  no  evidence  upon  which  the  jury 
could  reasonably  find  the  urgent  necessity  for 
the  sale  of  the  vessel  at  the  time  she  was  sold, 
and  he  accordingly  withdrew  the  case  from  the 
jury  and  directed  the  verdict  to  be  entered  for 
the  defendant  : — Held,  by  Lord  Coleridge.  C.J., 
that  such  ruling  was  right.  Hall  v.  Jupe.  49 
L.  J.,  C.  P.  721  ;  43  L.  T.  411  ;  4  Asp.  M.  C. 
328. 

Held,  by  Grove,  J.,  that  it  was  wrong,  and 
that  the  case  should  not  have  been  withdrawn 
from  the  jury.     lb. 

A  captain  of  an  insured  ship,  which  has  been 
injured  by  perils  of  the  sea,  is  not  justified  in 
selling  the  ship  instead  of  repairing  it,  unless  he 
either  has  not  the  means  of  getting  the  repairs 
done  at  the  place  where  the  vessel  is  obliged  to 
jnit  in ;  or  cannot  get  them  done  except  at  such 
an  expense  as  would  render  it  undoubtedly  im- 
proper to  repair,  if  the  ship  were  not  insured  ;  or 
has  not  money  in  his  possession  sufficient  to  pay 
for  the  repairs,  and  is  not  in  a  situation  to  raise 
it  by  loan  or  otherwise,  except  at  such  an  extra- 
vagant rate  as  would  prevent  a  jjrudent  man, 
in  the  exercise  of  a  sound  and  vigorous  judg- 
ment, from  undertaking  the  repairs  under  such 
circumstances.  Suiiirs  v.  iSur/rue,  4  Car.  A:  P. 
27(j.  284. 

Where  a  ship  received  damage  by  striking  on 
a  rock,  which  rendered  her  unsafe  for  another 
voj'age  unless  repaired  ;  and  she  was  twice  sur- 
veyeil  and  condemned  by  the  authorities  of  the 
place  to  which  she  was  insured  ;  and  the  cajjtain 
bona  fide  sold  her  for  firewood  ;  and  she  might 
have  been  repaired  but  for  the  negligence  of  the 
resident  agents  of  the  owners  : — Held,  tliat  the 
underwriters  were  not  liable  for  a  total  loss. 
Trni/irr  v.  Jir>niptf,  R.  k  M.  182  ;   27  R.  R.  743. 

A  ship  being  wrecked,  was  sold  by  the  owner 
and  master,  and  sihui  after  got  oil'  by  tlie  jiur- 
chaser  and  repaireil,  though  at  a  great  expense. 
The  owner  could  not  treat  this  as  a  total  loss, 
unless  the  sale  at  the  time,  in  the  exercise  of  a 
sound  judgment,  appeared  most  beneficial  for  all 
parties.     Jjiu/lr  v.  IJti/h/.'<,  1  M.  .V:  Rob.  48. 

Jf  the  ship  was  likely  to  be  repairable,  so  .as  to 
come  to  England  with  any  cargo,  which  upon 
her  arrival  would  be  worth  the  sum  laid  out  on 
her,  it  cainifit  be  treated  as  a  total  loss,  though 
she  cannot  be  made  fit  to  carry  the  c;»rgo  origin- 
ally intended  for  hrr.     //'. 

Freight  was  insiu'eil  I'mm  .\.  to  I'..  The  sliii> 
sailed,  but  was  ol)liged  to  put  liack  ivtnn  stress 
(if  weather,  when  she  was  found  to  l)e  incapable 
of  complete  repair,  and  the  cargo  was  acconlingly 
unloaded  and  the  ship  .sold.  In  ati  action  on 
the  policy  for  a  total  loss  : — Held,  that  the  insured 
was  bound  to  use  all  reasonable  endt^avours  to 
repair  the  ship,  so  as  to  have  carried  the  cargo, 
ftr  iiart  of  it.  which  woiilil  liave  operated  as  a 
salvage,  (irvrn  v.  IlDiftil  K.rcha iiijo  A.txii ranee 
Co..  1  Marsh.  447  :  (J  Taunt.  (18  ;   KJ  R.  R.  571. 

Where,    by    means    within    the    reach    of   the 
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master,  a  ship  can  be  so  treated  as  to  retain  the 
character  of  a  shij),  he  cannot,  by  selling  her  even 
bona  fide,  convert  the  average  into  a  total  loss, 
but  the  underwriters  are  entitled  to  have  those 
means  used  on  their  account.  Gardncf  v.  Sul- 
rador,  1  M.  &  Rob.  116. 

Where  it  was  proved  that  the  master  sold  bona 
fide,  and  professedly  foi-  the  benefit  of  all  con- 
cerned, yet,  since  it  was  not  further  proved  that 
the  sale  was  absolutely  necessary,  and  really  for 
the  benefit  of  all,  the  assured  were  not  entitled 
to  recover  as  for  a  constructive  total  loss,  without 
notice  of  abandonment.  Kniqlii  v.  Faith,  15 
Q.  B.  64i)  :  19  L.  J.,  Q.  B.  509  ;  U  Jur.  IIU.  See 
Eosrffo  V.  Gitrney,  ante,  col.  1286. 

When  Repairs  Effected.] — Freight  was  insured 
on  shi[)  and  cargo  of  timber  from  Quebec  to 
London,  and  the  ship  sailed  from  Quebec,  and 
on  her  voj'age  down  the  River  St.  Lawrence 
spr'ung  a  leak,  and  it  became  necessary  for  the 
preservation  of  the  lives  of  the  master  and  crew 
to  run  her  on  shore,  where  she  took  the  ground 
on  the  outside  of  a  reef  of  rocks,  and  was  there 
fixed,  and  exposed  to  the  full  force  of  the  stream, 
and  in  the  way  of  the  drift  ice  then  forming  and 
floating  down  the  river.  One  of  the  part-owners 
and  agent  for  the  others  resided  at  Quebec,  and 
after  two  surveys,  in  which  the  survej'ors  stated, 
as  their  oi)inion,  that  it  would  be  prudent  to  sell 
the  ship  and  cargo,  the  master,  under  the  direction 
of  such  part-owner,  sold  the  same  ;  the  ship. 
however,  survived  ;  was  rejjaired  by  the  pur- 
chasers, and  afterwards  brought  a  full  cargo  to 
London.  In  an  action  on  the  policy  against  the 
itnderwriters  on  freight  for  a  total  loss  : — Held, 
that  the  master  was  warranted  in  selling  the  ship 
and  cargo.  Idle  v.  Moij/il  E-i'cliatiqe  Insurance 
Co.,  3  Moore.  11.5  ;  21  R.  R.  .538. 

Where  ship,  freight,  and  passage-monej'  where 
insured  for  13,000/.,  at  and  from  London  to  the 
East  Indies  and  back  ;  and  the  ship  sailed  sea- 
worthy from  Calcutta  on  her  homeward  voyage, 
and  afterwards  received  considerable  damage  by 
stormy  weather,  so  as  to  render  it  necessary  for 
the  captain  to  put  back  there  ;  and  immediately 
on  his  arrival,  he  gave  notice  of  abandonment  to 
the  agents  for  Lloyd's  resident  there,  and  desired 
that  their  surve\-or  might  be  present  at  the  sur- 
veys of  the  ship  ;  and  the  agents  replied,  that 
they  had  no  authority  to  accept  abandonments  ; 
and  after  three  several  surveys  of  the  ship  by 
competent  persons,  at  two  of  which  the  surveyor 
for  the  agents  attended,  and  it  was  found  that 
the  expense  of  repairing  her  would  be  from 
4,00()?.  to  5,()(lf)I.  ;  and  the  captain,  having 
ineffectually  attempted  to  raise  money  by  hyjjo- 
thecation  of  the  ship  (having  no  funds  to  repair 
her  himself),  sold  her  for  1,200/. :  and  the  jury 
found  that  what  had  been  done  by  him  was  for 
the  benefit  of  all  concerned,  and  gave  a  verdict 
for  the  assured  as  for  a  total  loss  : — Held,  that 
the  sale  was  justifiable  ;  and  the  court  refused  a 
new  trial.  Ilnad  v.  Bouluim,  6  Moore,  397  :  3 
Br.  &  B.  147  ;  23  R.  R.  587. 

Where  a  vessel  was  so  much  injured  by  perils 
of  the  sea,  that,  in  order  to  render  her  seaworthy, 
it  would  cost  as  much  to  re])air  her  as  she  was 
originally  worth,  or  as  much  as  would  build  a 
new  ship,  and  the  captain  sold  her  to  a  purchaser, 
v^'ho  repaired  her  and  sent  her  on  a  voyage, 
which  she  never  completed  in  consequence  of  her 
infirmity  : — Held,  that  the  underwriters  were 
liable  as  for  a  total  loss,  although  the  vessel 
remained  in  specie   at  the   time   she   was  sold. 


Cumhndqc  v.  Andnion.  4  D.  &R.  203  :  2  B.  &  C. 
691  ;  1  Car.  &  P.  213  ;  R.  &  M.  60  ;  2  L.  J.  (O.S.> 
K.  B.  141  ;  26  R.  R.  517. 

Where  a  ship  was  so  shattered  in  a  storm,  that 
it  was  found,  on  survey,  that  the  expenses  of 
re])airing  her  would  far  exceed  her  original  value, 
and  the  captain  sold  her  bona  fide  for  the  benefit 
of  all  concerned,  and  the  purchaser  shortly  after- 
wards broke  her  up  : — Held,  that  this  was  such 
an  urgent  necessity  as  justified  the  sale.  Btdtert- 
fion  \\  Clarke,  8  Moore,  622  ;  1  Bing.  445  ;  2  L.  J. 
(o.s.)  C.  P.  71 ;  25  R.  R.  676. 

If  a  vessel  is  so  much  injured  by  a  storm,  that 
in  the  opinion  of  the  master,  who  exercises  a 
fair  and  honest  discretion  on  the  subject,  she 
cannot  be  repaired  but  at  an  expense  exceeding 
the  amount  of  a  total  loss,  and  he  accordingly 
sells  her,  the  owner  may  recover  from  the  insurer 
as  for  a  total  loss,  although  it  eventually  turns 
out  that  the  vessel  might  possibly  have  proceeded 
on  her  voyage.  Robertson  v.  Curutliers,  2  Stark. 
571  ;  20  R.  R.  738. 

Where  a  vessel  was  driven  by  tempestuous 
weather  into  a  foreign  port,  and  in  order  to  defray 
the  expenses  of  repairing  (without  which  she 
could  not  have  proceeded  on  her  voyage),  the 
captain  was  obliged  to  sell  part  of  the  cargo  : — 
Held,  that  the  underwriters  on  a  policy  on  goods 
were  not  liable  for  a  total  loss  by  perils  of  the  sea. 
Sarqwj  V.  Hohson,  3  D.  &  R.  192  ;  2  B.  &  C.  7  ; 
4  Bing.  131  ;  12  Moore,  474  ;  1  Y.  &  J.  347  ;  1 
L.  J.  (o.s.)  K.  B.  222  :  26  R.  R.  251.  S.  P.,, 
Powell  V.  Gudqeon,  5  M.  &  S.  431  ;  17  R.  R. 
385. 

Cause  of  Loss — Stranding.] — A  ship  insured  in 
1,000/.  for  a  year,  ending  23rd  September,  was 
•stranded,  got  "off,  and  brought  into  the  harbour 
of  Santa  Cruz,  on  September  16th.  She  remained 
there  with  her  crew  on  board  till  the  middle  of 
October,  and  during  that  time  was  i)umped,  and 
her  cargo  was  discharged  into  other  vessels. 
Being  then  beached  and  surveyed,  she  was  found 
so  nfiitch  damaged  by  the  accident  that  the  neces- 
sary repairs  could  not  be  done  at  Santa  Cruz, 
there  being  no  dockyard,  workmen,  or  materials, 
there  :  nor  could  she  be  taken  to  any  port  where 
she  could  prudently  have  been  repaired.  After- 
wards, in  October,  the  master  (who  was  a  part 
owner,  and  interested  in  the  policy)  sold  her  for 
the  benefit  of  those  whom  it  might  concern,  and 
she  fetched  72/.  No  notice  of  abandonment  was 
given.  A  special  case,  in  an  action  against  the 
underwriters,  set  forth  these  facts,  stating  also 
that  the  vessel  "  received  her  death-blow"  by  the 
perils  of  the  sea,  on  September  16th,  but  that  the 
damage  was  not  ascertained  till  the  24th  : — 
Held,  that  the  assured  were  entitled  to  recover 
for  partial  loss  by  the  stranding  before  September 
23rd,  though  the  loss  was  not  ascertained  till 
after  that  day  ;  the  proximate  cause  of  loss,  the 
injury  by  stranding,  having  taken  place  during 
the  year  covered  bv  the  insurance.  Kiuqlit  v. 
Faith.  15  Q.  B.  649  ;  19  L.  J.,  Q.  B.  .509  ;  14  Jur- 
1114. 

Held,  also,  that  the  ultimate  loss  did  not 
prevent  such  recovery,  for  that  the  partial  loss 
by  stranding  caused  an  actual  prejudice  to  the 
assured,  which  was  not  merged  in  the  final  loss- 
resulting  from  the  sale,  even  assuming  this  to 
have  been  a  total  loss  necessarily  consequent 
ui)on  the  stranding,  the  loss  being  one,  which. 
as  total,  the  insurers  were  not  liable  to  pay  for. 
Ih. 

A  ship  and  goods  being  insured  for  a  voyage. 
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if  the  ship  is  taken  and  recaptured,  and,  on  the 
recapture,  the  captain,  acting  fairly  for  the 
benefit  of  his  employers,  sells  the  ship  and  cargo, 
and  thereby  puts  an  end  to  the  voyage,  the 
insured  will  recover  as  for  a  total  loss.  JMllles  v. 
Fletcher.  1  Dougl.  231. 

UnderA\Titei's  on  goods  insured  from  London 
to  Demerara  were  held  liable  for  an  average  loss, 
where  the  ship,  being  captured  and  recaptured, 
was  sent  into  St.  Thomas's  stripped  of  all  her 
hands,  and  the  captain,  not  being  able  on  his 
arrival  there  to  procure  a  fresh  crew,  or  to  raise 
money  to  pay  the  salvage,  immediately  sold  the 
ship  and  cargo,  and  broke  up  the  adventure. 
Undenvood  v.  Jiobertsoti,  -1  Camp.  138  ;  16  R.  R. 
760. 

Evidence  of  Condemnation.  ] — A  notarial  cojn' 
of  the  condemnation  of  a  ship  as  not  being 
worth  repairing,  is  onh*  evidence  of  the  fact  of 
her  having  been  condemned,  not  of  the  jjar- 
ticvdar  defects  on  which  tlie  con(Iemnati(jn  was 
grounded.  Wriiiht  v.  Ihirmird.  2  Esp.  7UU  ;  "j 
R.  R.  767. 

Authority  of  Vice-Admiralty  Court.]  —  The 
vice-admiralty  courts  abroad  have  no  authority, 
upon  the  mere  petition  of  the  captain  of  a  shiji. 
bound  on  a  foreign  voj'age,  to  decree  the  sale  of 
such  ship  reported  upon  survey  not  to  be  sea- 
worthy or  repairable,  so  as  to  carry  the  cargo  to 
its  place  of  destination,  but  at  an  expense 
exceeding  the  value  of  the  ship  when  repaired. 
Beid  V.  Din-hii,  10  East,  143. 

Where  the  master  of  a  ship  on  a  voj'age  from 
Calcutta  to  London,  laden  with  indigo,  was 
obliged  to  put  into  Mauritius  from  unseaworthi- 
ness, and  there  abandoned  ship  and  cargo,  which 
were  lx)na  fide  sold  by  public  auction,  under  the 
orders  of  the  vice-admiralty  court  : — Held,  in 
an  action  by  the  owner  against  the  purchaser  of 
the  indigo  ;  1st,  that  there  being  no  pressing 
necessity  for  the  sale,  the  master  could  confer  no 
title  upon  the  vendee  ;  2nd,  that  a  judgment  in 
tort  against  the  owner  of  the  vessel  for  not 
delivering  the  cargo,  i)ui'suant  to  the  bill  ofilading, 
was  no  bar  to  tliis  action  :  and  3rd,  that  an 
unavailing  demand  of  the  jnocceds  in  the  vice- 
admiralty  court  did  not  prevent  tlie  plaintiff 
from  recovering  the  full  value  of  the  imligo  fiom 
the  defendant.  Morvix  v.  lluhiiixnii,  .">  1).  &  R. 
35  ;  3  B.  k.  C.  l'J() ;  27  U.  R.  322.  And  .see 
Hunter  v.  Prinxep,  10  East,  37K  ;   10  R.  R.  32H. 

Unnecessary  Sale  by  Master.] — Sec  Aleoek  v. 
J!iii/(tl  K.rrlni iii/r  Axsii rii iirr  ('iirjxiratinn,  13  Q.  B. 
2y2;  18  L.  .]■.,  Q.  I!.  121  ;  1:5  .)ur.  44.".,  post, 
col.  132L 

2.  ('.\i{(;o. 

Duty  of  Master  to  Communicate,  j — A  master 
of  a  vo-s(,'l  caniiiit  at  an  iiitcriTiediate  |)ort  sell 
gf)ods  wliicli  are  damaged,  and  cannot  be  carried 
to  the  port  of  discharge,  without  communicating 
with  their  owner.  Aeatox  v.  JiiiniH,  47  L.  J., 
Ex.  .-)66  :  3  Ex.  D.  282  ;  26  W.  R.  624— C.  A. 

The  autliority  of  the  master  to  sell  goods  of  an 
absent  owner  is  derived  from  the  Tiecessitj'  of 
the  situation  iTi  which  lie  is  place<l  ;  and  conse- 
quently to  justify  his  selling,  he  must  establish  a 
necessity  for  the  sale,  and  an  inability  to  cfini- 
munieate  with  the  owner.  Anntralimi  Steam 
jS'diif/iitioH  Co.  v.  Morxe,  8  Moore,  P.  C.  (n.s.) 
482  ;■  L.  R.  4  P.  C.  222  ;  27  L.  T.  3.57  ;  20  \V.  R. 
72S. 

A  captain  of  a  ship  is  not  justified  in  selling 


the  cargo  at  a  foreign  port,  although  it  is  impos- 
sible to  prosecute  the  original  voyage,  and 
although  a  sale  of  the  goods  is  the  most  bene- 
ficial course  for  the  owner  of  them.  WiUon  v. 
Millar,  2  Stark.  1  ;  19  R.  R.  670.  S.  P.,  Joxejjh 
V.  Knox.  3  Camp.  332. 

Liability  of  Shipowner.] — Although  the  cap- 
tain of  a  ship  finds  it  impossible  to  reach  his 
port  of  destination,  he  has  no  implied  authority 
to  sell,  for  the  benefit  of  the  shippers,  the  cargo 
in  a  foreign  port  into  which  he  is  driven  :  and  if 
he  does  so,  though  acting  bona  fide  for  the 
interest  of  all  concerned,  this  is  a  tortious  conver- 
sion for  which  the  shipowner  is  liable.  Van 
Uineron  v.  Duwick,  2  Camp.  42. 

Where  the  captain  of  a  ship,  which  was  in  a 
sinking  state  from  the  eiiects  of  tempestuous 
weather,  put  into  a  port  short  of  his  destination, 
and  believing  that  the  expense  of  repairs  would 
frustrate  the  owner's  adventure,  he  sold  the 
cargo  under  the  order  of  a  vice-admiralty  court, 
but  it  appeared  that  he  might  have  forwarded  it 
to  its  port  of  destination  by  another  vessel,  and 
repaired  his  own  ship  at  a  great  expense  : — Held, 
that  he  ought  either  to  have  done  the  one  or  the 
other  ;  and  that  he  had  no  authority  to  sell  the 
cargo  :  and  that,  consequently,  the  shipowners 
were  liable  to  the  owners  of  the  cargo  for  the 
non-delivery  thereof,  although  the  bill  of  lading 
merely  stipulated  for  a  conveyance,  '"the dangers 
and  accidents  of  the  seas  and  of  navigation,  of 
what  kind  soever  excepteil."'  CaiiHini  v.  Meuhurn, 
8  Moore,  127  ;  1  Bing.  243  ;  2  L.  J.  (o.s.)  C.  P.  60. 

The  master  of  a  vessel  is  not  justified  in 
selling  any  part  of  the  cargo  for  the  repairs  of 
the  ship  in  a  foreign  port,  except  in  the  case  of 
urgent  necessity.  Camphell  v.  Thompson,  1 
Stark.  41)0. 

A.,  having  shipjied  goods  on  board  of  a  vessel 
which  was  driven  into  a  foreign  port  by  stress  of 
weather,  part  of  these  gooils  was  sold  by  the  cap- 
tain to  defray  the  expenses  of  repairing  the 
vessel ;  A.  is  entitled  to  deduct  from  the  demand 
for  the  freight  the  sum  for  which  the  goods  have 
been  sold  ;  and  the  circumstances  of  the  ship- 
owners, having,  during  the  voyage,  assigned  the 
freight  to  a  third  person,  makes  no  difference.  Ih. 

The  master  of  a  ship,  which  is  completely 
wrecked  in  a  foreign  port,  has  no  authority  to 
sell  goods  on  freight  saved  from  the  wreck,  uidess 
there  is  an  absolute  necessity  foi-  such  sale  ; 
thougli  lie  acts  bona  fide,  and  according  to  the 
best  of  his  judgment  ;  and  where  the  goods 
ai'e  sold  by  ])ublic  auction,  such  sale  is,  at  all 
events,  not  liinding  on  the  owner  of  the  goods, 
where  the  conduct  of  the  vendee  imjiorts  know- 
ledge of  the  weakness  of  the  cajitain's  title  to 
sell.     Freeman  v.  Fa.4  India  Co.,  1  D.  &  R.  234  ; 

5  B.  A:  Aid.  617  ;  24  R.  R.  41(7. 

Sale  of  Part.] — Where  a  vessel,  having  sailed 
frf)m  her  jjort  of  lading,  with  a  cargo  of  goods, 
wa.s  obliged  to  put  back  in  consequence  of  a 
peril  of  the  sea,  and  it  being  discovered  that 
part  of  the  cargo  which  was  taken  out  was 
damaged  Ijy  sea-wafer,  and  could  not  be  re- 
shipped  without  a  delay  of  six  weeks,  the  cap- 
tain, in  the  exercise  (jf  a  sound  discretion,  .sold 
the  damaged  goods,  sailed  with  the  remainder, 
and  arrived  in  safety  : — Held,  that  tlie  under- 
writers were  not  liable  ju'o  tanto  for  the  loss  of 
the  freight  of  the  goods  sold.     Mordy  v.  Jones, 

6  U.  &  R.  47U  ;  4  B.  &  C.  394  ;  3  L.  J.  (o.s.) 
K.  B.  2.50  ;  28  R.  R.  30.5. 
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Consignee  or  Purchaser.]  —  Where  a  captain 
without  absohite  necessity  or  authority  sold  a 
cargo,  and  the  sale  was  conlirmed  by  a  foreign 
court,  on  a  suit  by  the  underwriters  to  set  aside 
the  same  : — Held,  that  though  the  underwriters 
might  otherwise  have  been  entitled  to  maintain 
an  action  for  conversion,  they  were  estopped  by 
the  judgment  of  the  foreign  court.  Cammcll  v. 
iiewclC Anic,  col.  1296. 

XIII.     PREMIUMS. 

1.  Bctu)-)iof. 

a.  Policy  Void,  1808. 
h.  Voyage  Illegal,  1808. 

c.  Risk  not  Commenced  or  Incomplete,  1805. 

d.  Ship  in  Safety,  1806. 

e.  Other  Matters,  13U8. 

2.  Pa  lime  id— Action  fur,  13U9. 


1.  Return  ov. 
a.  Policy  Void. 

If  a  policy  is  avoided  by  misrepresentation 
without  fraud,  the  assured  is  entitled  to  a  return 
of  the  'premium.  Fclse  v.  Parkinsuu,  4  Taunt. 
640  ;  18  R.  R.  710. 

Where  a  policy  contained  a  warranty  that  the 
ship  was  in  port  on  a  previous  day,  and  it  was 
held  to  mean  the  port  whence  she  departed,  and 
not  any  jjort,  and  the  ship  was  on  that  day  safe 
in  another  port : — Held,  that  the  insured  was 
entitled  to  a  return  of  the  premium.  Colbi/  v. 
Hunter,  M.  &  M.  81  ;  3  Car.  &  P.  7. 

To  an  action  on  a  policy,  a  plea  that  the 
insurer  was  induced  to  enter  into  the  policy  by 
a  false  representation  of  a  material  fact  made  by 
the  assured  and  their  agent,  such  misrepresenta- 
tion being,  at  the  time  it  was  made,  false,  to  the 
knowledge  of  the  insured  and  their  agent,  is 
supported  by  proof,  either  of  concealment  or  of 
misrepresentation,  not  fraudulent.  Atider.soii  v. 
Tliorntuii,  8  Ex.  42.5. 

Where  a  policy  is  avoided  by  concealment  or 
by  misrepresentation,  not  fraudulent,  the  assured 
is  entitled  to  a  return  of  the  premium,  and  the 
policy  is  conclusive  evidence  of  the  receipt  of 
the  premium  by  the  insurer.     lb. 

B.  effected  a  policy  in  the  name  of  M.  There 
being  no  goods  of  M.  on  board,  and  the  policy 
therefore  void,  M.  may  sue  to  recover  the  pre- 
mium.    Mfirti/i  V.  Sitwell,  Show.  156. 


A  foreigner  cannot  recover  back  the  premium 
paid  by  him  upon  a  policy,  if  the  voyage  is  in 
contravention  of  the  British  laws.  Marck  v.  Abel, 
8  Bos.  &  P.  35. 

Prize   taken   before   Declaration  of  War.] — 

After  a  proclamation  by  the  king  in  council  to 
detain  and  bring  into  port  all  Danish  vessels,  a 
hired  armed  ship  of  his  majesty  took  and  carried 
into  Lisbon  a  Danish  vessel,  and  sold  her  cargo 
there  towards  defraying  in  part  the  expense  of 
necessary  repairs,  but  without  the  authority  of  a 
court  of  admiralty  ;  and  afterwards  took  in  a 
cargo  on  freight  for  England,  and  sailed  on  the 
3rd  November  for  Lisbon,  on  which  day  hos- 
tilities were  declared  against  Denmark,  by 
another  proclamation  of  the  king  in  council  ; 
after  which  an  assurance  was  made  on  the 
ship  and  freight  by  order  and  on  account  of 
the  captors  : — Held,  that  a  statement  in  a  case 
reserved,  that  the  insurance  was  on  account 
of  the  captors,  precluded  the  consideration 
whether  a  count  in  the  declaration  could  be 
sustained,  averring  the  intei-est  to  be  in  the 
crown,  and  the  insurance  to  be  made  on  account 
of  his  majesty  ;  and  that  the  captors  had  no 
insurable  interest,  as  they  could  claim  nothing  of 
right,  but  only  ex  gratia  of  the  crown,  the 
"  Dane  "  having  been  seized  and  detained  before 
any  declaration  of  war  against  Denmark,  and  the 
captors  having  no  claims  to  prize  under  the  prize 
acts.  But  as  there  was  no  fraud  in  the  captors 
in  effecting  the  policy,  nor  anything  illegal  in 
the  voyage  or  insurance  : — Held,  that  the  assured 
were  entitled  to  recover  back  the  premium,  which 
had  not  been  paid  into  court.  Month  v.  Thomp- 
son, 11  East,  428  ;  10  R.  R.  539. 

Agent  Paying  in  Ignorance.] — An  insurance 
having  been  made  on  goods  at  and  from  a  port  in 
Russia  to  London,  by  an  agent  residing  here, 
for  a  Russian  subject  abroad,  which  insurance 
was  in  fact  made  after  the  commencement  of 
hostilities  by  Russia  against  this  country,  but 
before  the  knowledge  of  it  here,  and  after  the 
ship  had  sailed  and  been  seized  and  confiscated  : 
— Held,  that  the  policy  was  void  in  its  inception  ; 
but  that  the  agent  of  the  assured  was  entitled  to 
a  return  of  the  premium  paid  under  ignorance  of 
the  fact  of  such  hostilities.  Oom  v.  Bruce,  12 
East,  225;  11  R.  R.  367. 


Policy  entered  into  by  Fraud.] — Policy  entered 
into  by  fraud  of  assured  :  premium  returned.  Wil- 
.w«v.  Z/wr/i'fi?',  8  Burr.  1861.  Alitor,  now.  Tyler  y. 
Home,  2  Marsh.  Ins.  661,  infra  ;  Chairman  v. 
Fruscr,  ibid. 

Insurance  after  Loss  known.]  —  Where  the 
assured  had  heard  of  the  loss  Ijefore  the  oriler  to 
insure  was  given : — Held,  that  the  premium 
should  be  returned.  Ti/ler  v.  Home,  1  Park,  Ins. 
<8th  ed.)  455. 

Non-communication   of  Accident  by  Master.] 

— See  GUidKtone  v.  KIikj,  ante.  col.  llSli. 

b.    Voyag-e    Illeg-al. 

Cannot  be  Recovered.] — The  premium  paid  on 
an  illegal  insurance  to  cover  a  trading  with  an 
enemy,  cannot  be  recovered  back,  though  the 
underwriter  cannot  be  compelled  to  make  good  the 
loss.    Yandijeky.  Hewitt,  1  East,  96  ;  5  R.  R.  516. 


Delay  in  obtaining  Licence.] — Where  a  licence 
was  obtained  and  insurance  effected  from  Riga 
to  Hull,  on  gooils  the  produce  of  Russia,  on  board 
a  Swedish  ship,  but  the  ship  sailed  three  days 
before  the  letter  directing  the  licence  to  be 
obtained  reached  the  agent ;  the  letter  having 
been  delayed  by  contrary  winds  beyond  the 
usual  time,  the  licence  was  obtained  two  days 
afterwards,  and  the  insurance  effected  subse- 
quently to  that  :— Held,  that  though  the  voyage 
was  in  its  inception  illegal,  being  contrary  to  12 
Car.  2,  c.  18,  s.  8,  nevertheless  the  assured  might 
recover  back  the  premium.  Hentig  v.  St ani forth, 
5  M.  cV:  S.  122  ;   17  R.  R.  293. 

Kenunciation.J — An  assured,  upon  a  policy 
effected  in  terms  sufficiently  large  to  compre- 
hend an  iUegal  adventure,  and  who  intends 
thereby  to  cover  an  illegal  adventure,  cannot 
recover  back  the  premium  without  some  formal 
renunciation  of  the  contract  made  known  to  the 
underwriter  before  the  bringing  the  action, 
although  the  adventure  is  never  entered  upon. 
Pulijart  V.  Lcckic,  6  M.  &  S.  290 ;  18  R.  R.  381. 
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Navigation  Laws.] — A  policy  upon  ship  and 
cargo  for  a  voyage  illegal  under  the  navigation 
laws  held  void  ;  and  the  premium  cannot  be 
recovered  back.     Luhhocli  v.  Pottx,  7  East,  4-19. 

Licence  to   Trade — Retrospective   Operation.] 

Policy  on  a  ship  at  and  from  a  place  witliin  the 
limits  of  the  South  Sea  Company's  charter,  the  ship 
not  having  a  licence  from  the  company  to  trade 
at  the  date  of  the  policy  or  up  to  her  "loss.  The 
assured  not  being  aware  that  she  had  no  licence, 
procured  a  licence  before  they  knew  of  the  loss 
and  as  soon  as  they  could,  the  licence  purporting 
to  apply  to  a  time  before  the  loss  : — Held,  that 
the  licence  could  not  operate  retrospectively,  and 
that,  the  ship  being  forfeited,  the  ])remium  was 
not  returnable.  Cowie  v.  Barber,  i  M.  &  S.  163  : 
16  R.  R.  368. 

Insurance  Illegal  as  to  Part  of  the  Goods.] — A 

policy  was  made  u\Hm  the  sup])0sL'd  etticacy  of 
a  licence  granted  contrary  to  the  navigation  laws 
covering  British  and  enemy's  goods.  As  to  the 
former  the  licence  was  good,  as  to  the  latter  void  : 
— Held  (the  assured  not  resisting  the  claim  to 
that  amount),  that  the  premiums  in  respect  of 
the  British  interest  insured  .should  be  paid  to  the 
underwriter.     Slujf'/u-rv.  Gordon.  12  East,  296. 

c.   Risk  not  Commenced  or  Incomplete. 

Risk  not  Begtm.]— Where  the  risk  has  not 
begun,  to  whatsoevei'  cause  it  may  be  owing,  the 
premium  must  be  returned  :  but  wherever  it  has 
once  begun,  although  it  ceases  immediately,  there 
will  be  no  apportionment  in  return  of  premium. 
Upon  a  policy  at  and  fi-om  London  to  Halifax, 
warranterl  to  depart  with  convoy  fiom  Ports- 
mouth, the  contract  and  risk  are  divisible  at 
Portsmouth,  as  two  indei)endent  contracts  and 
risks.     Tyrie  v.  Fletcher,  Cowp.  608. 

Upon  a  policy  "at  and  from  such  a  port  to 
any  other  port  or  place  whatsoever,  for  twelve 
months,  at  9?.  per  cent.,  warranted  free  from 
capture."  the  risk  is  entire  ;  and  therefore,  if  once 
begun,  there  can  be  no  return  of  piemium.     //;. 

If  a  risk  is  not  run,  the  insurer  shall  retui'n 
only  a  proportionate  part  of  the  ]jrcmium. 
Sfrrcnson  v.  Siww,  3  Burr.  1237  :  1  W.  Bl.  315, 
318. 

If  an  insurance  is  made  on  two  distinct  risks, 
and  one  of  them  is  not  run,  the  insurer  refunds 
a  ratable  part  of  the  premium.     Ih. 

Where  the  captors  of  a  ship  insure  theii- 
interest  therein,  they  are  not  entitled  to  a  return 
Df  premium,  though  afterwards  adjudged  to  be 
tio  prize,  and  restitution  is  awarded.  Jlorhm  v 
Urll,  8  Term  Rei».  ir>4  ;  4  R.  R.  620. 

"Warranty  not  Complied  with.]— If  a  shij), 
icawMithy  t(,  li('  in  port,  sails  without  Ijcing  ren- 
lered  scawortliy  for  the  voyage,  upon  a  policy 
'.at  and  from,"  there  can  be  no  7-etiirn  of  prc- 
Tiium.  Aiiwn  v.  Woodnxtn,  3  Taunt.  299  •  12 
R.  R.  663. 

In  an  insurance  on  a  ship  at  and  from  Hull  t.. 
Bilboa.  warranted  to  depart  fn»m  England  with 
:onvoy,  the  voyages  from  Hull  to  Portmouth. 
iVliere  she  meets  the  convoy,  and  thence  to 
3ilboa,  may  be  considered  as  distinct :  and  in 
;ase  of  a  loss  between  the  two  latter  places,  an 
ipportionment  and  a  return  <if  ])remium  mav  be 
lemanded.     RothircU  v.  Cooh;  1  Bos.  &  P.  172. 

"Whether  Entire  Contract.]— An  insurance  on 
I  ship  and  g(X)(ls  at  and  from  A.  to  B.,  during 
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her  stay  and  trade  there,  at  and  from  her  port 
or  ports  of  discharge  in  C,  and  at  and  from 
thence  back  to  A.,  is  an  entire  contract ;  and  if 
the  loss  happens  at  any  time  after  the  commence- 
ment of  the  risk,  there  shall  be  no  return  of 
premium.  Bermon  v.  Woodhridgc,  2  Dougl.  781. 
By  a  policy  on  a  ship  for  a  year,  the  "mder- 
writer  stipulated  to  return  a  part  of  the  in-emium 
if  sold  or  laid  up  for  every  uncommenced  month  : 
— Held,  that  the  words  "  lying  up  "  meant  a  lying 
up  for  the  season  without  being  employed  for  the 
current  year,  and  therefore,  that  where  a  vessel, 
insured  for  one  year  had  been  laid  up  for  several 
months  during  the  year,  but  was  employed  again 
within  the  year,  that  was  not  such  lying  up  as 
entitled  the  assured  to  a  return  of  the  premium. 
Hunter  v.  Wru/Jtt.  10  B.  &  C.  714  ;  8  L.  J.  fo.S  > 
K.  B.  2.59. 

Premium  for  Convoy.]— Where  a  total  loss  is 
recovered,  there  cannot  also  be  a  return  of 
premium  for  convoy,  because  the  total  loss 
includes  the  entire  premium  added  to  the  invoice 
l)rice.  Lanqhorn  v.  Allnnft,  4  Taunt.  511  ;  13 
R.  R.  663. 

Return  of  Premium — Average  Loss.] — Insur- 
ance on  goods  to  be  shipped  on  board  a  certain 
ship,  part  of  the  premium  to  be  returned  "  if  she 
sails  with  convoy  and  arrives  "  : — Held,  that  the 
whole  of  the  specified  part  of  the  premium  was 
to  be  returned  if  the  ship  arrived,  though  there 
was  an  average  loss  on  the  goods.  Shnond  v. 
Boijdell,  1  Dougl.  268. 

If  Ship  Arrives — Capture  and  Recapture 

— Salvage.] — Tlie  insurer  on  fVeiglit  agrcfd  to 
return  \y,\vt  of  tlie  jiremium  '■  if  the  ship  sailed 
with  convoy  and  arrived":  —  Held,  that  the 
assured  were  entitled  to  that  return,  the  ship 
having  sailed  with  convoy  and  arrived,  though 
she  had  been  captured  and  recaptured  and  the 
assured  had  had  to  jiay  salvage.  Aguilar  v. 
Jiodffn:s,  7  Term  Rep.  421  ;  4  R.  R.  478. 

Arrival,  where.]—"  To  return  5  per  cent. 

if  the  ship  sails  with  convoy  for  Gottenburg  and 
arrives,  and  5  per  cent,  more  if  she  sails  for  her 
port  of  delivery  and  arrives"  : — Semble,  a  return 
of  ])remium  may  be  due  for  her  arrival  at  Gotten- 
burg although  she  never  arrives  at  her  port  of 
deliveiy.  Lccrin  v.  Cormnc,  4  Taunt.  483,  n.  ; 
13  U.  R.  654. 

Risk  not  Divisible.] — Policy  of  insurance 

"  at  and  fioni  .]aiiiaic;i  to  Liverpool;  wan-anted 
to  sail  before  the  1st  .August."  The  ship  did  not 
sail  before  the  1st  August  : — Held,  that  the  risk 
was  Tiot  divisilile  and  that  the  assui-ed  was  not 
entitled  to  a  return  of  any  part  of  IIk'  pri'iiiium. 
Meyrr  v.  Gri-fjxon,  3  Dougl.  402. 


d.   Ship  in  Safety. 

No  Interest.] — An  insurance  being  made  with- 
iiut  intcicst,  and  the  jiremium  paid,  the  insured 
(■aTinf)t  recover  back  the  ])remium  after  the  ship 
has  arrived  safe.  Loiortf  v.  Bouvdlen.  2  Dougl. 
468. 

Where  tlierc  is  an  insurance  on  ship  :uiil 
freight,  and  tlie  shi]i  arrives  in  safety,  and  earns 
freight,  the  assured  cannot  afterwards  claim  a 
return  of  premium  on  the  ground  that  he  had 
no  insurable  interest  on  account  <if  a  defect  in  his 
title  to  the  ship.  M^f'nlloi-h  v.  Bm/til  Kxehnuie 
Axmrancc  Co.,  3  Camp.  406  ;  14  R.  R.  765. 
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Over  Insurance.] — An  insurance  wfis  effected 
on  tin-  12th  April  on  a  cargo  of  cotton,  then  at 
sea,  by  live  several  policies  at  the  rate  of  fifty 
guineas  per  cent.  :  and  on  the  13th,  news  of 
the  vessel's  safety  having  arrived,  a  further 
insurance  was  bona  fide  effected  by  six  different 
policies,  at  ten  and  five  guineas  per  cent.  The 
latter  insurance,  added  to  the  former,  exceeded  an 
amount  the  value  of  the  subject-matter  insured, 
but  the  former  of  itself  did  liot : — Held,  that  the 
assured  were  entitled  to  a  return  of  premium  on 
the  amount  of  the  over-insurance,  to  which  the 
underwriters  who  subscribed  the  policies  of  the 
13th  April  were  to  contribute  ratably,  in  i)ro- 
portion  to  the  sums  insured  by  them  respectively 
(the  amount  of  over-insurance  to  be  ascertained 
by  taking  into  account  all  the  policies),  but  that 
no  return  of  premium  was  to  be  made  in  respect 
of  the  policies  effected  on  the  12th.  Fink  v. 
JJasterwan,  8  M.  &  W.  165  ;  10  L.  J.,  Ex.  306. 

Short  Interest.] — Where  there  is  an  insurance 
•on  freight,  if  the  shij)  is  chartered  for  the  voyage 
and  is  guilty  of  a  deviation  after  sailing  uponit 
and  before  any  goods  are  loaded,  the  assured  are 
not  entitled  to  any  return  of  premium  for  short 
interest.  J/oses  v.  Pratt,  i  Camp.  297  ;  16  K.  R. 
794. 

Where  a  ship  is  insured  for  twelve  months,  at 
the  rate  of  so  much  per  month,  though  the  risk 
■ceases  at  the  end  of  two  months,  there  will  be  no 
.apportionment  nor  return  of  i)remium.  Zora/ne 
V.  Tonilinson,  2  Dougl.  585. 

"Arrival."] — A  clause  in  a  shij)  policy  at  and 
from  Lisbon  to  Cadiz,  and  at  and  fi'oni  thence 
to  Flushing,  at  a  premium  of  20Z.  per  cent.,  to 
return  8Z.  per  cent,  if  the  ship  insured  sailed  with 
■convoy  from  Cadiz  for  England,  and  21.  per  cent, 
more  for  convoy  from  England  to  Flushing,  or 
lOZ.  per  cent,  if  with  convoy  for  the  voyage,  and 
arrived,  does  not  entitle  the  assured  to  a  return 
■of  premium  of  8Z.  per  cent,  in  consequence  of  the 
ship's  arrival  merely  in  England  with  convoy 
from  Cadiz,  she  being  afterwards  captured  before 
the  arrival  at  Flushing,  for  "arrived  "  means  at 
the  ultimate  port  of  destination.  Kellner  v.  Le 
Memrier,  4  East,  396  ;  1  Smith,  72  ;  7  R.  R.  581. 

Under  a  i)olicy  on  goods  from  London  to  any 
ports  or  places  in  the  Baltic,  backwards  and 
forwards,  with  leave  to  touch,  stay  and  trade  at 
all  places,  for  all  purposes,  and  to  take  in  and 
discharge  goods  wheresoever  the  ship  might  touch 
at  ;  and  in  case  it  should  be  found  dangerous  to 
enter  such  ports  and  places,  or  the  captain  was 
not  allowed  to  discharge  the  cargo,  with  leave  to 
return,  until  he  found  a  port  which  he  could 
enter  with  safety  ;  the  insurance  to  continue 
until  the  ship  and  goods  arrived  at  as  above  ; 
upon  the  ship  imtil  moored  at  anchor  twenty- 
four  hours  in  safety,  and  upon  the  goods  until 
the  same  should  be  there  discharged  and  safely 
landed,  at  a  premium  of  fourteen  guineas,  to 
return  71.  per  cent,  for  arrival ;  with  warranty  of 
the  goods  free  from  capture  or  seizure  in  the  ship's 
port  or  ports  of  discharge  : — Held,  that  the  assured 
were  entitled  to  a  return  of  71.  per  cent,  premium 
"  for  arrival,"  under  circumstances  which  dis- 
charged the  underwriters  from  any  loss.  Dah/Ifii.'.-h 
V.  Broolie,  15  East,  295  ;  13  R.  R.  476. 

Re-Insurance.] — The  defendant,  who  had 
insured  a  cargo  by  a  certain  vessel  lost  or  not 
lost  for  a  certain  voyage,  believing  such  vessel 
to  be  overdue,  effected  a  policy  of  reinsurance  j 


with  the  plaintiff  on  the  same  cargo  and  risk. 
Before  effecting  the  policy  of  reinsurance,  the 
vessel  and  cargo  had  in  fact  arrived  safely  at  the 
port  of  destination  ;  but  this  was  not  known  to 
either  the  plaintiff  or  defendant  at  the  time  the 
policy  was  effected  : — Held,  that  the  policy  had 
attached,  and  that  therefore  the  plaintiff  was 
entitled  to  the  premium  at  which  it  had  been 
effected.  Bradford  v.  Synumd.wn,  50  L.  J.,  Q.  B. 
582  ;  7  Q.  B.  D."  456  ;  45  L.  T.  364  ;  30  W.  R.  27 
— C.  A. 

After  Receipt.] — Where  the  assured  claims 
and  receives  the  return  premium  due  upon  the 
arrival  of  the  vessel,  and  the  policy  is  adjusted 
upon  that  footing,  he  cannot,  without  an  express 
stipulation,  resort  again  to  the  underwriter  in 
any  contingency  of  the  adventure.  May  v, 
Christie,  Holt,  67  ;  17  R.  R.  608. 

Return  of  Premium — Policy  Effected  after 
Ship's  Arrival.] — Action  by  insurance  brokers 
to  recover  the  premium  in  resioect  of  a  war  risk, 
l)olicy  effected  after  the  arrival  of  the  ship  at 
her  destination,  both  parties  being  ignorant  of 
the  fact  : — Held,  that  the  premium  was  not 
returnable.  JVatmch  v.  Si/nui/idxcin,  7  Q.  B.  D. 
4(50,  n. 

e.  Other  Matters. 

Winding  up— Set  off— Claims  on  Policies  and 
unpaid  Premiums.]— The  official  liquidators  of 
an  assurance  com])auy  admitted  that  a  certain 
amount  was  due  from  the  company  on  a  claim 
made  before  the  winding-up  order,  upon  the  loss 
of  a  ship  insured  : — Held,  that  the  policy-holder 
was  entitled  to  set  off  against  the  amount  sums 
due  from  him  for  unpaid  premiums.  Bate.s  4'  Co., 
B.r  jjtii-fe,  Proqre.^s  As.mrance  Co.,  In  re,  39  L.  J., 
Ch.  496  ;  18  W.  R.  722. 

Evidence  of  Receipt — Policy.] — In  an  action 

by  the  assured  against  an  underwriter  for  a 
return  of  premium,  the  policy  is  conclusive 
evidence  of  the  receipt  of  the  premium  by  him. 
Balzell  V.  Ma\r,  1  Camp.  532.  And  see  Be 
Gaminde  v.  Plgoti,  4  Taunt.  246. 

Return  of  Premium  under  Mistake — Recovery 
on  Policy.] — See  Eeyner  v.  Hull,  4  Taunt.  725; 
14  R.  R.  650,  ante,  col.  1263. 

Action  for— At  Law  or  in  Chancery.] — On 

the  16th  of  September,  A.  (since  dead)  insured  a 
cargo  of  wheat  at  Lloyd's  in  5,400Z.,  at  the  rate 
of  60*.  per  cent.,  which  policy  was  duly  subscribed 
by  the  agent  of  the  defendant  for  lOOZ.  A. 
forged  bills  of  lading  for  the  cargo,  and  on  the 
oth  of  October  obtained  an  advance  of  5.000Z. 
from  the  plaintiff's  agents  on  the  security  of  the 
bills.  On  the  28th  of  October  the  plaintiff"  dis- 
covered the  forgery,  and  subsequently  applied  to 
the  defendant  and  the  other  underwriters  for 
repayment  of  the  i)remiunis  on  the  policy,  on  the 
ground  of  no  interest  having  attached,  but  repay- 
ment was  refused.  After  the  death  of  A.  (whose 
representatives  could  not  be  found)  the  plaintiff 
filed  a  biU,  praying  that  it  might  be  declared 
that  he  was  entitled  to  be  repaid  the  60*.:  — 
Held,  that  a  court  of  law  was  the  proper  tribunal 
to  decide  the  question  as  to  whether  the  defendant 
was  liable  to  rejiay  the  premium,  as  the  fact  of  a 
person  being  only  the  equitable  assignee  of  a 
legal  demand  was  not  a  ground  for  changing  the 
forum.  Hoskins  v.  Holland,  44  L.  J.,  Ch.  273  ; 
23  W.  R.  477. 
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Custom  as  to  Order  of  Liability  of  Under- 
writers.]—  Plea  and  jjroof  of  a  custom  that 
underwriters  shall  be  liable  in  the  order  in  which 
they  subscribe  the  policy  for  the  amount  of  the 
loss,  and  that  subsequent  underwriters  shall 
return  the  premium,  less  J  per  cent.,  and  bear 
none  of  the  loss.  African  Co.  v.  Bull.  1  Show.  132 

Policy  Assigned — Assignor  Bankrupt.  ] — Right 
to  sue  for  return  of  premium.  See  CastelU  v. 
Boddinytun.  1  El.  &  Bl.  66,  879  ;  22  L.  J.,  Q.  B.  .5, 
post,  col.  1313. 


2.  Pay.mext — Action  for. 

Credit  given  for  Eeceipt.] — Although  gene- 
rally an  underwriter,  having  subscribed  a  policj', 
and  thereby  confessed  the  receijit  of  the  pre- 
mium, is  estopped  from  afterwards  claiming  the 
jiremium  against  the  assured,  yet,  where  by  the 
fraud  of  the  assured  the  underwriter  is  induced 
to  give  credit  for  the  premiums  to  the  broker, 
and  the  broker  to  give  credit  to  the  assured,  the 
underwriter  is  entitled  to  receive  the  premiums 
from  the  assured.  Foy  v.  Bell,  3  Taunt.  493  ; 
12  R.  R.  691. 

An  underwriter,  after  executing  a  policy,  and 
giving  cretUt  to  the  broker  for  the  premium, 
may  recover  the  premium,  if  it  appears  that  the 
assured  (to  cover  a  balance  due  from  the  broker 
to  himself)  i)rocured  him  to  effect  the  insurance, 
<leljitiiig  the  assured  in  account  with  the  pre- 
miums, and  lodging  the  jiolicies  in  the  hands  of 
the  assured,  to  enable  him  to  receive  the  losses. 
Mitrov  V.  Simeon,  3  Taunt.  479,  n. 

The  broker  effecting  the  policy,  being  the 
common  agent  of  the  assured  and  of  the  under- 
writer, while  the  premium  remains  in  his  hands 
foi-  the  one  party,  and  the  policy  for  the  other, 
and  having  received  notice  of  events  which 
entitled  the  assured  to  a  return  of  premium 
before  action  by  the  underwriter  to  recover  the 
full  i)remium,  is  authorised  to  deduct  such 
return,  and  only  to  jmy  over  the  difference  to 
the  underwriter.  Shre  v.  Clarlixon,  12  East 
o07;  11  R.  R.  473. 

On  Bankruptcy— Deductions  by  Brokers.] — In 
an  action  l)y  a^^i'.'-nces  of  a  Ijanki-itpi  underwriter 
against  the  defendants,  insurance  brokers,  for 
the  balance  of  an  adjusted  account  between  the 
banknii)t  and  tlie  defendants,  and  also  for  pre- 
miums of  insurance  on  |iolicies  underwritten  by 
the  Ijankrui.t  with  them  as  brokers,  before  the 
bankruptcy,  the  brokers  are  not  entitled  to 
deduct  for  return.?  of  premium  due  on  policies, 
the  premiums  of  which  policies  formed  a  part  of 
the  adjusted  account,  except  where  the  events 
entitling  them  to  such  returns  were  not  known 
till  after  such  adjustment  ;  nor  can  they  deduct 
for  returns  f)f  preinium  on  some  of  the  iiolicies, 
for  the  premiums  of  which  the  action  is  brought, 
the  events  entitling  them  to  such  returns  having 
hap|)ened  before  the  bankruptcy,  though  the 
returns  were  not  adjusted  :  nor  can  they  deduct 
for  returns  on  other  policies  for  the  inemiums  of 
which  the  action  is  Ijn.ught,  the  events  entitling 
(hem  to  such  returns  having  happened  since  the 
bankrujitcy,  but  before  the  commencement  of 
the  action  ;  the  brokers  not  having  a  commission 
lei  credere,  nor  being  personally  interested  in 
my  of  the  insurances.  Parker  v.  Smith,  16  East. 
i!S2:   14  R.  R.  366. 

Action    on   a    policy   on    goods,   alleging    an 
iverage  loss.     By  the  policy,  a  portion  of   the 
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premium  was  to  be  returned  if  the  risk  ended  in 
England.  Pleas,  set-off,  and  bankruptcy  of  the 
plaintiff.  Replication,  that  before  the  bank- 
ruptcy the  plaintiff  transferred  the  goods  and 
the  policy,  and  his  right  to  recover  for  the  loss 
to  F.  Rejoinder,  that  before  the  bankruptcy 
the  risk  had  ended  in  England,  whereby  the 
plaintiff  became  entitled,  under  the  policy,  to  a 
return  of  the  premium  : — Held,  first,  that  the 
first  jjlea  was  bad,  as  the  action  was  for  unliqui- 
dated damages.  Bodditu/ton  v.  CastelU  1 
El.  &  Bl.  879  :  1  C.  L.  R.  281  :  23  L..J.,  Q  B  31  • 
17  Jur.  781  ;   1  W.  R.  359— Ex.  Ch. 

Held,  secondly,  that  the  rejoinder  to  the  repli- 
cation was  no  answer  to  the  second  (ilea,  because, 
although  the  beneficial  interest  under  the  policy^ 
so  far  as  related  to  the  return  of  the  premiums, 
passed  to  the  assignees,  and  though  there  was 
only  one  contract,  yet  that  the  bankrupt  was 
entitled  to  sue  on  the  policy  as  a  trustee  for  F., 
to  recover  for  the  loss,  as  two  separate  actions 
on  the  policy  were  maintainable,  one  for  the 
return  of  the  premium  and  another  for  the  loss. 
lb. 

Order  and  Disposition,] — A.  and  B.  were 

members  of  a  partnership  ;  A.  died,  and  B. 
became  bankrupt : — Held,  that  premiums  due  on 
policies  effected  in  A.'s  name  during  his  lifetime 
were  not  in  the  order  and  disposition  of  B.  Brett 
V.  Bed- with,  26  L.  J.,  Ch.  130  ;  3  Jur.  Cn.s  ~)  31  • 
.5W.  R.  112. 

Held,  also,  that  the  joint  creditors  of  A.  and 
B.  were  entitled  to  have  the  separate  estate  of 
the  deceased  partner  administered,  and  to  an 
account  of  the  joint  estate  in  the  hands  of  the 
executors  of  A.  and  the  assignees  of  B.     lb. 

Description  "as  Agents."]— Insurance  brokers 
who,  without  a  del  credere  commission,  effected 
l)olicies  in  their  own  names,  in  which  they  were 
described  "  as  agents,"  cannot,  in  an  action  for 
premiums  by  the  assignees  of  a  bankrupt  under- 
writer, who  had  subscribed  these  policies,  set  off 
a  total  loss  which  had  happened  before  the  bank- 
ruptcy, but  which  had  not  been  adjusted, 
although  the  policies  had  always  remained  in 
their  hands,  and  they  had  actually  paid  the 
amount  of  the  loss  to  their  i)rincii)al.  Bnker  v. 
Ldnfjhurn,  4  Camp.  396  ;  2  :\Iarsh.  21.5  ;  6  Taunt. 
519  ;   16  R.  R.  662. 

In  an  action  by  assignees  of  a  bankiupt  under- 
writer against  brokers  for  premiums  due  to  the 
bankrupt,  the  brokers  may  set  off,  under  12  &  13 
Vict.  c.  106,  s.  171,  a  loss  which  occurred  before 
the  bankruptcy,  on  a  policy  underwritten  l)v  the 
bankrupt,  and  effected  by  them  in  Iheir'own 
names,  '"'"^''-  as  agents"  for  a  principal  for 
whom  they  were  acting  on  a  del  cretiere  conunis- 
sion.  without  the  bankrupt's  knowledge.  Lee  v. 
Jinllen,  8  EI.  A:  lil.  692,  n.  ;  27  L.  .J.,  Q.  B.  l(;i  ; 
4  Jur.  (N.s.)  557. 

When  Insurance  Illegal].— Where  credit  was 
given  by  insurance  biokers.  in  an  account 
delivered  in  by  them  to  an  underwriter  for  the 
jpivmiums  of  rcassuiances  dcclare<l  illegal  by  19 
Geo.  2,  c.  37,  after  which  the  assured  gave  notice 
to  the  brokers  not  to  pay  th(;  money  over  to  the 
underwriter,  and  indemnifieil  them  for  with- 
holding it  : — Held,  that  the  underwriter  could 
not  maintain  an  action  against  the  brokers  to 
recover  such  premiums  as  for  money  had  and 
received  by  them  to  his  use,  the  transaction 
being  illegal,  and  the  money  not  having  been 
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actually  paid,  but  only  credit  f^iven  for  it  on 
account.  £fli/(ir  v.  Finder,  3  East,  222  ;  7  R.  R. 
433. 

Set-off — On    Death  of   Underwriter.] — In   an 

action  by  the  executors  of  an  underwriter  auainst 
a  broker,  for  preniiirms  due  on  policies,  suliscribe<l 
by  the  testator,  the  broker  cannot  set  off  returns 
of  premium,  which  returns  became  due  after  the 
testator's  death.  Hoiisfint/i  v.  Rohcrtson,  2 
Marsh.  138  ;  6  Taunt.  448  ;  4  Camp.  342  ;  Holt, 
88  ;  16  R.  R.  65,-). 

Even  when  the  jjolicies  w'cre  effected  under  a 
commission  del  credere.  Ilonstnuny.  Bovdcnave, 
2  Marsh,  141  ;  6  Taunt.  451  ;  16  R.  R.  657. 

Express  Promise  by  Assured  to  pay  Premiums 
— Liability  of  Broker — Custom.]  —  The  rule  of 
law  based  upon  the  recoguisetl  custom  in  the 
ordinary  course  of  business  of  marine  insurance, 
by  which  the  broker  and  not  the  assured  is  held 
liable  to  the  underwriter  for  payment  of  the 
premiums  upon  a  policy  of  marine  insurance,  is 
not  rendered  inapplicable  by  the  fact  that  the 
policy  contains  an  express  promise  by  the 
assured  to  pay  the  premiums  to  the  underwriter. 
Unlverw  Insurance  (Jo.  of  Milan  v.  Merchants 
3Iarhie  Insurance  Co..  &&  L.  J.,  Q.  B.  564 ; 
[1897]  2  Q.  B.  'J3  ;  76  L.  T.  748  ;  45  W.  R.  625— 
C.  A. 


XIV.  ASSIGNMENT   OF   POLICY. 

After  Interest  Ceased.] — When  the  interest  of 
the  insured  has  ceased  before  loss,  a  subsequent 
assignment  of  the  policy  is  ineffectual.  JVorfJi  of 
England  Pure  Oilcalte  Co.  v.  Arcliangel  Marl- 
tiiiir  Hank  and  Insurance  Co.,  44  L.  J.,  Q.  B.  121  ; 
L.  R.  10  Q.  B.  249  ;  32  L.  T.  561  ;  24  W.  R.  162  ; 
2  Asp.  M.  C.  571. 

The  plaintiffs  purchased  linseed,  to  be  delivered 
at  a  destined  port  in  the  United  Kingdom,  and 
paid  for  in  fourteen  days  from  being  ready  for 
delivery  by  cash,  less  discount,  or  at  seller's 
option  (which  was  not  exercised)  on  handing 
shipping  documents  less  interest.  The  sellers, 
before  the  sale  to  the  plaintiffs,  by  policy  made 
with  the  defendants,  insured  the  linseed,  includ- 
ing all  risk  of  craft  and  boats  to  and  from  the 
ship  or  vessel,  and  also  any  special  lighterage, 
each  lighter  or  craft  being  considered  as  if  sepa- 
rately insured.  The  vessel  containing  the  linseed 
arrived  at  a  port  in  the  United  Kingdom,  and 
the  cargo  was  landed  by  means  of  public  lighters 
employed  by  the  plaintiff,  one  of  which  was  sunk 
when  loaded,  and  the  linseed  on  it  jiartly  lost 
and  partly  damaged.  This  loss,  which  was  within 
the  terms  of  the  policy,  occurred  before  delivery 
of  the  caigo  had  been  completed,  and  before  the 
pjlaintiffs  had  paid  the  price.  After  the  cargo  had 
been  completely  delivered,  the  sellers  assigned  the 
policy  to  the  plaintiff's,  who  sued  the  defendants 
in  respect  of  the  loss  above  mentioned  : — Held, 
that  as  there  was  no  express  contract  that  the 
policy  should  pass  to  the  purchaser  on  the  sale  of 
the  linseed,  and  as  none  could  be  implied  from 
the  terms  of  the  sold  note,  the  interest  under  the 
policy  remained  in  the  sellers  until  delivery  ;  and 
as  on  delivery  on  board  the  lighter  the  plaintiff's 
interest  ceased  and  the  policy  lapsed,  no  interest 
under  it  could  pass  to  a  subsequent  assignee. 
lb. 

After  Loss.] — A  policy  of  marine  insurance 
can  be  assigned,  under  31  &  32  Vict,  c,  86,  s.  1, 


after  loss,  so  as  to  entitle  the  assignee  to  sue 
upon  it  in  his  own  name.  Lloi/d  v.  Fleming, 
41  L.  J.,  Q.  B.  93  ;  L.  R.  7  Q.  B.'  299  ;  25  L.  T. 
824  ;  20  W.  R.  296  ;  1  Asp.  M.  C.  192. 

In  an  action  upon  a  policy  of  marine  insur- 
ance by  the  executors  of  E.,  deceased,  against  an 
underwriter,  the  declaration  alleged  that  a  policy 
on  goods  in  a  ship  was  underwritten  by  the 
defendant,  that  the  goods  were  lost  by  the  perils 
insured  against,  ami  that  after  the  loss,  "  the 
policy  of  insurance,  together  with  all  rights 
accrued  under  and  by  virtue  thereof,"  was,  by 
the  assured,  for  good  consideration,  duly  assigned 
to  E.  in  his  lifetime  : — Held,  that  although  the 
assignment  was  made  after  loss  of  the  goods,  yet 
as  the  policy,  "  together  with  all  rights  accrued 
under  it,"  had  been  duly  assigneil  to  E.,  he 
became  "  entitled  to  the  property  thereby  in- 
sured," w^ithiu  the  terms  of  31  &  32  Vict.  c.  86, 
s.  1,  and  was  entitled  to  sue  upon  the  policy  in 
his  own  name,  and  that  the  declaration  was 
good.     lb. 

Set-off.] — The  assured  had,  subsequently  to 
the  date  of  a  policy  of  insurance  on  goods  exe- 
cuted a  deed  of  inspectorship  under  the  Bank- 
ruptcy Act  (24  &25  Vict.  c.  134),  s.  192,  and  was 
suing  on  behalf  of  third  persons  who  had  made 
advances  upon  the  shipping  documents  : — Held, 
that  he  was  entitled  to  recover,  and  that  the 
underwriters  were  not  entitled  to  set  oft'  the 
amount  of  a  debt  due  from  the  assured  to  them, 
under  the  mutual  credit  clause  of  12  &  13  Vict, 
c.  106,  s.  171.  De  Mattos  v.  Saunders,  L.  R.  7 
C.  P.  570  ;  27  L.  T.  120  ;  20  W.  R.  801  ;  1  Asp. 
M.  C.  377.  See  Boddlngton  v.  Castelli,  1 
El.  &  Bl.  879  ;  1  C.  L.  R.  281  ;  23  L.  J.,  Q.  B. 
31  ;  17  Jur.  781  :  1  W.  R.  359— Ex.  Ch.,  infra, 
col.  1313. 

In  an  action  by  the  assignee  of  a  policj'  of 
marine  insurance,  the  insurers  are  not  entitled  to 
set  off  a  debt  incurred  with  them  by  the  assured 
for  premiums  on  jiolicies  effected  with  them  by 
the  assured  after  the  date  of  the  assignment  ;  for 
the  claim  under  a  policy  for  a  loss  is  for  unliqui- 
dated damages  to  which  no  set-off  could  be 
jileaded  at  law,  under  the  statutes  of  set-oft'  in  an 
action  by  the  assured,  nor  in  equity  in  a  suit  by 
the  assignee,  and  therefore  the  debt  incurred  by 
the  assured  is  not  a  "defence"  open  to  the 
insurers  under  31  &  32  Vict.  c.  86,  s.  1,  that 
statute  being  intended  merely  to  amend  proce- 
dure and  not  to  alter  the  rights  of  the  parties  to 
the  policy ;  nor  is  the  debt  incurred  by  the  assured 
the  subject  of  "set-off"  or  "counter-claim" 
within  the  meaning  of  the  rules  of  the  sujireme 
court,  Ord.  XIX.  r.  3.  Pellas  v.  Neptune  Marine 
Insurance  Co.,  49  L.  J.,  C.  P.  153  ;  5  C.  P.  D.  34  ; 
42  L.  T.  35  ;  28  W.  R.  405  ;  4  Asp.  M.  C.  213— 
C.  A. 

Who  Entitled  to  Policy  Moneys.] — A  cargo  of 
wheat,  fully  insui-ed,  having  fallen  in  value,  was 
sold,  including  the  freight  and  the  full  insurance 
at  a  reduced  price,  to  be  paid  in  cash,  in  exchange 
for  the  bills  of  lading  and  policies  effected  with 
approved  underwriters.  The  policies  were  trans- 
ferred to  the  purchaser,  but  with  an  indorsement 
limiting  the  transfer  to  an  amount  sufficient 
only  to  cover  the  price  at  which  the  cargo  was 
sold.  The  cargo  having  suffered  a  total  loss. 
Wood,  V.-C,  held  that  the  sellers  were  entitled, 
as  against  the  purchaser,  to  the  balance  of  the 
insurance  moneys  in  excess  of  the  amount  for 
which  the  policy  was  transferred.     But  upon  an 
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appeal : — Held,  that  the  pnrchaser  was  entitled 
to  the  whole  proceeds  of  the  policy.  Ralli  v. 
Uiiirerxal  Murine  Iitsiiriince  Co..  4  De  G.  F.  <k  J. 
1  :  81  L.  J..  Ch.  313  :  8  Jur.  (N.s.)  4'J.J  ;  6  L.  T. 
34  :   10  W.  R.  27s. 

Sale  on  London  Floating  Conditions^Suffi- 
ciency  of  Policy  Delivered.] — Upon  the  sale  of  a 
tioutiiiiT  c-aiLTo  upuu  Loiiiloii  tloatino;  conditions, 
the  question  whether  the  jmlicy  assigned  is  suffi- 
cient in  amount  is  for  the  jurv.  Tanivam  v. 
Lvcait.  3  B.  .'c  S.  89  :  31  L.  .J.,'Q.'B.  296  :  6  L.  T. 
697  ;   10  W.  E.  733— Ex.  Ch. 

Goods  sold  at  Sea — Policy  Assigned — Recovery 
on  Policy  by  Assignor.] — (inods  wx-rc  insured 
fioni  11.  ti)  a  iiiMiket  in  Europe,  part  of  premiuui 
to  be  returned  if  risk  ended  in  Uniteil  Kingdom. 
The  assui'ed  sold  the  goods  at  sea,  and  assigned 
the  policy.  An  average  loss  occurred,  and  the 
goods  were  delivered  in  England.  The  assignor 
aftcr^vards  became  bankrupt  : — Held,  that  he 
could  nevertheless  sue  upon  the  policy  for  the 
average  loss  as  trustee  for  the  purchaser,  although 
the  right  to  sue  for  return  of  premium  had  vested 
ill  the  assignees  in  bankruptcv.  CuHtelU  v.  Bod- , 
tliiifiton.  1  El.  Ac  Bl.  879  ;  1  C.^L.  R.  281  ;  23  L.J.. 
Q.  B.  31  ;  17  Jur.  781  ;  1  W.  R.  3.59— Ex.  Ch. 

Sale  —  Interest  of  Third  Parties  —  Policy 
Moneys.] — A.  sold  minerals  to  B.  at  40.s'.  per  ton. 
B.  agreeing  to  resell  at  the  best  price, and  incase 
the  selling  price  exceede<l  .")U/f.  j)er  ton,  to  pay 
half  of  the  difference  between  that  price  and  40.y. 
to  A.  B.  insured  the  mitierals  for  100,000/.  A 
l»art  of  the  minerals  was  consumed  by  fire,  and 
B.  agreed  with  the  insurance  com|)any  to  aban- 
don t  >  them  the  entire  heap  (about  10,000  tons. 
less  the  part  consumed),  the  insurers  paying  B. 
58*.  per  ton  for  the  whole,  the  market  price  being 
tlien  higher : — Held,  that  A.  was  entitled  to 
reco\X'r  from  B.  half  the  sum  received  fioni  the 
insurers  in  excess  of  .'»0*.  per  ton.  ^Tillajjic  v. 
J/iller,  1  Ct.  of  Sess.  Cas.  (4th  ser.)  423. 

Agreement  to  Insure — ^War  Bisk.] — See  Bir- 

/;i'ff  V.  EiiijIkiIvi.  ante,  col.  ">4fj. 

XV.  SUr.RO(;ATIOX. 

Subrogation  of  Assurer  to  Rights  of  Assured.  ] 

— 'i'hi:  ill^ul•er.  at'ti'i-  |iayii]i;lit  to  thi- a~--ui  (■([  i>f 
the  money  'liie  under  his  polic}'.  stands  in  the 
place  of  the  assured  in  resjujct  of  the  propcity  in 
and  rights  to  the  shiji  or  guods  insured  ;  but  the 
owners,  and  not  the  insurers,  mu-^t  take  proceeil- 
ings  for  restitution  before  commissioners  for 
prizes.     Itundal  v.  Ciirhran,  1  Ves.  Sen.  98. 

Ho  he  is  entitled  to  freight  earned  by  the 

abandoned  ship.  Sfrirnrt  v.  (ireeniwk  Murine 
Iiiminiiicc  Co.,  2  H.  L.  Cas.  l.")9.  S.  P.,  Caur  v. 
JjtirUhdn.  8  I'rice.  542  ;  5  Mof)re,  110;  2  Br.  k.  B. 
379  :   17  U.  R.  2H0.     Affirming,  5  M.  &  S.  79. 

As  to  tiio  right  of  the  underwriter  to  recover 
dama.Lres  payable  by  the  owner  of  ashij)  that  has 
damaged  the  insund  ship  in  collision,  see  t^ea 
liiKiirtiiirn  fn.  V.  Iftiddiii,  53  L.  .J..  Q.  B.  252  : 
13  Q.  B.  D.  70H  :  50  L.  T.  057  ;  32  W.  R.  841  ;  5 
As)).  M.  V.  230.  pi>st.  col.  1332  ;  Yatrn  v.  WJnjtr. 
4  IMng.  (N.C.)  272  :  5  Scott.  040  ;  7  L.  .).,  c'.  I'. 
110.  ante,  col.  729;  \iirth  of  Einiliiiid  Iron 
SIriiin.ihip  Inxiira nrr  Co.  v.  Arnixtrong,  39  L.  .J., 
Q.  15.  81  ;  L.  U.  5  Q.  I',.  244  ;  21  L.  T.  822  ;  is 
W.  11.  520.  ante.  col.  1141  ;  Shnpxtm  v.  Thompxon. 
3  Ai)p.  Ca**.  279  ;  38  L.  T.  1 ;  3  Asp.  M.  C.  507, 
ante,  col.  725. 

VOL.    XIII. 


Right  to  Salvage  and  Compensation.] — 

Satisfaction  having  been  made  under  a  royal 
commission  for  distribution  of  prizes  to  the 
insured,  such  of  the  insurers  as  had  paid  held 
entitled  to  restitution,  though  foreigners ;  but 
not  those  who  had  comjiounded  and  renounced 
salvage.     IJhtaincpof  \.  Da  Coxfii.  1  Eden.  13<i. 

Advances  to  Master  at  Port  of  Loading— Con- 
structive Total  Loss — Freight  collected  at  Port  of 
Discharge — Deductions — Advanced  Freight. "  — 
By  charterparty  it  was  provided  that  "  sufficient 
cash  for  ship's  ordinary  disbursements  at  port  of 
loading  to  be  advanced  to  the  master  by  char- 
terers or  their  agents  .  .  .  ship  paying  2^  per 
cent,  including  insurance.  Master  to  give  his 
draft  on  owners  or  consignees  as  required  and 
customary  to  cover  same,  which  shall  be  paid 
out  of  the  first  freight  collected."  Advances 
were  made  and  the  ship  proceeded  on  her  voyage, 
but  became  a  constructive  total  loss  when  close 
to  her  port  of  destination.  She  was  subsequently 
brought  to  her  port  of  destination,  where  she 
discharged  her  cargo.  The  master's  draft  for 
advances  ultimately  came  into  the  hands  of  the 
consignees.  The  freight  was  collected  by  the 
shipowners.  In  an  action  by  the  underwriters 
on  hull  and  machinery  against  the  shi[)Owners  to 
recover  the  whole  of  the  freight  so  collected  : — 
Held,  that  the  shipowners  were  entitled  to  deduct 
the  sum  advanced  at  the  port  of  loading  from  the 
freight  collected  by  them,  inasmuch  as  the  under- 
writers were  only  entitled  to  the  charterparty 
freight  earned  from  the  use  of  the  ship  after 
abandonment.  T/ip  Bed  Sea,  05  L.  .1.,  .-\dm.  9  ; 
[1896 J  P.  20  :  73  L.  T.  462  ;  44  W.  R.  3oO  ;  8 
Asp.  M.  C.  102— C.  A. 

And  xec  infra,  cols.  1331,  seq.,  XVI.  Action 
OK  Policy  ;  2.  Right.s  of  UNDEKWiiixERS. 


XVI.  ACTION  ON  POLICY. 


1.  Generalltj. 

a.  Parties,  1314. 
h.  Time  for,  1317. 

c.  Evidence,  1317. 

d.  Consolidation,  1321. 

e.  Payment  into  Court,  1323. 
/.  Arbitration.  1323. 

(/.   Ph'adinLT.  1325. 

2.  liuihtxof  Inxiirerx,  1.331. 

3.  Biinlriiiiteii,  1334. 

4.  Interest  Uecoterahle,  1334. 

5.  (liiineerij  Juri.tdietion,  1334. 

0.   Eitrlij  Actions  on  Polieies.  1335. 

1.    (iENKRALLV. 

a.  Parties. 

Contract  by  Agent.; — L..  an  agent  of  B.. 
insured  goods  belnnging  to  P..  that  were  being 
sent  by  ship  from  Montreal  to  St.  .lohn's,  New- 
foundland. The  insurance  company's  agent  issued 
to  L.  a '"certificate  of  insurance,"  which  stated 
that  L.  had  insureil  the  goods.  It  was  the  cus- 
tom ot  the  comitany  to  issue  subsequently  a 
policy  stating  that  "X.  Y.,  as  well  in  his  own 
name  as  in  the  name  of  every  person  to  whom 
the  same  shall  ai)i)erlain,"  had  insured  the  goods. 
On  a  loss  occurring: — Held,  that  the  omission  in 
the  certificate  of  the  words -as  well  as  in  his 
own  name,"  &:c.,  did  not.  either  by  the  Canadian 
or  by  the  English  law,  ])reclude  B.  from  suing 
the  insurance  com{)any  in  his  own  name.  Brouit 
V.  Prov'ineial  Insurance  Co.  of  Canuda,  L.  R.  5 
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P.  C.  2C)8  ;  28  L.  T.  8.ja  ;  21  ^V.  K.  587  :  2  Asp. 
M.  C.  338. 

An  agent,  who  insures  for  another  with  his 
authority,  may  sue  for  the  insurance  money  in 
his  own  name.  I'rorhiCial  Insv ranee  Co.  of 
Canada  v.  Lednc.  43  L.  J.,  P.  C.  4'J  ;  L.  R.  6  P.  C. 
224  ;  31  L.  T.  142  :  22  W.  R.  929.  See  also  Snii- 
derland  Marine  Insurance  v.  Kearney,  post, 
col.  1327. 

Pledgee  of  Bill  of  Lading.] — Where  a  con- 
signee of  goods  pledges  the  bill  of  lading  with 
another  person,  as  a  security  for  advances  made 
by  him,  and  upon  an  agreement  that  the  con- 
signee shall  effect  an  insurance  on  the  goods  for 
the  benefit  of  the  })ledgee.  and  dejiosit  the  policy 
with  him,  the  pledgee  may  sue  on  the  policy  in 
his  own  name.  Sutlierland  or  Sunderland  v. 
Pratt,  12  M.  &  W.  IG  ;  13  L.  J.,  Ex.  246. 

Assignee.] — A  person  who  assigns  away  his 
interest  in  a  ship  or  goods,  after  effecting  a  policy 
upon  them,  and  before  the  loss,  cannot  sue  upon 
the  policy,  except  as  a  trustee  for  the  assignee, 
in  a  case  where  the  policy  is  handed  over  to  him 
upon  the  assignment,  or  there  is  an  agreement 
that  it  shall  be  kept  alive  for  his  benefit.  Puwles 
V.  Lines,  11  M.  &  W.  10  ;  12  L.  J.,  Ex.  163. 

Indorsee  of  General  Policy.] — S.,  a  shipbroker, 
was  directed  by  tlie  jilaintiff,  a  shipowner,  who 
was  liable  for  loss  by  jettison,  to  take  out  an 
open  policy  against  jettison  on  deck  goods,  and 
S.  shortly  afterwards  received  from  the  plaintiff 
a  notice  declaring  the  shipment  to  be  on  deck 
per  "  La  Plata,"  from  Grimsby  to  Ostend,  of  cer- 
tain specified  goods.  S.  not  being  able  to  effect 
such  a  policy  as  the  plaintiff'  required,  caused  a 
declaration  as  to  the  risk  insured  against,  similar 
to  the  notice  which  he  had  so  received  from  the 
plaintiff  to  be  indorsed  on  a  general  policy,  which 
had  been  effected  a  month  previously  by  S.'s 
agents  in  their  own  names,  and  in  that  of  any 
other  person  to  whom  it  might  appertain,  from 
any  port  on  the  east  coast  of  Great  Britain  to 
any  port  on  the  continent  between  Hamburg 
and  Havre,  upon  any  kind  of  goods,  "  to  be 
valued  and  declared  as  interest  might  appear." 
The  defendant  underwrote  this  policy,  and  also 
put  his  initials  to  such  declaration.  There  were 
other  goods  in  other  vessels  belonging  to  other 
persons,  in  which  the  plaintiff  had  no  interest, 
also  declared  by  indorsement  on  the  policy.  The 
plaintiff  was  duly  informed  by  S.  that  the  risk 
by  the  "  La  Plata "  had  been  covered  not  upon 
the  plaintiff's  own  policy,  but  on  S.'s  general 
one  : — Held,  that  the  plaintiff  could  not  sue  the 
defendant  on  such  policy,  as  it  had  never  been 
made  with  the  plaintiff,  nor  with  any  one  on  his 
behalf,  nor  had  it  ever  been  ratified  by  him. 
Watxon  V.  Swann,  11  C.  B.  (N.S.)  7.56  ;  31  L.  J., 
C.  P.  210. 

Third  Parties — Claim  for  Indemnity — Under- 
writers— Suing    and  Labouring   Clause.] — The 

(lefen<lant  insurerl  his  shiji  under  a  pobcy  con- 
taining the  usual  suing  and  labouring  clause. 
In  an  action  to  recover  for  work  alleged  to  have 
been  done  and  expenses  incurred  by  the  plaintiffs 
for  the  defendant,  at  his  request,  in  respect  of 
attempting  to  save  the  ship  during  the  continu- 
ance of  the  ywlicy  : — Held,  that  the  defendant 
was  not  entitled  to  bring  in  the  underwriters  as 
third  parties  under  Ord.  XVI.  r.  48,  because  they 
did  not,  by  the  suing  and  labnuring  clause,  con- 
tract to  indemnify  the  defendant  in  respect  of 


any  contract  made  by  him  with  the  plaintiffs. 
JoJin.sfoH  V.  Salri/f/e  Afixoeiation,  19  Q.  B.  D. 
4.58  ;  57  L.  T.  218 ':  36  W.  R.  56  ;  6  Asp.  M.  C. 
167— C.  A. 

Service  of  "Writ  out  of  the  Jurisdiction  — 
Underwriters  Eesident  Abroad.] — Tlie  [)laintiff 
Vjrought  an  action  in  England  on  a  policy  of 
insurance  against  several  underwriters.  Having 
served  his  writ  of  summons  on  two  of  the  under- 
writers who  were  within  the  jurisdiction,  he 
obtained  leave  uiuler  Ord.  XI.  r.  1  (g)  to  serve  his 
writ  on  the  other  defendants  who  were  residing 
out  of  the  jurisdiction.  Thaneniore  Steamship 
Co.  V.  Thomji.^on.  52  L.  T.  552  ;  5  Asp.  M.  C.  398. 

Plaintiff  Bankrupt.] — The  assured  sold  the 
goods  at  sea  and  assigned  the  policy  ;  afterwards 
an  average  loss  took  place,  and  the  assured  became 
bankrupt.  Held,  that  he  could  sue  on  the  policy 
as  trustee  for  tlie  purchaser.  Castelli  v.  Kod- 
dlnqton,  1  El.  &  Bl.  879  ;  1  0.  L.  R.  281  :  23  L.  J., 
Q.  B.  31  ;  17  Jur.  781  ;  1  W.  R.  359— Ex.  Ch. 

Bankruptcy  of  Insured — Subsequent  Loss — 
Eight  of  Assignees.] — -The  benefit  of  a  i)olicy  of 
insurance,  }irevious  to  the  bankruptcy  of  the 
insured,  upon  a  loss  after  it  passes  ;  antl  gives  a 
right  of  action  to  the  assignees,  not  capable  of  set- 
off against  a  debt  from  the  bankrupt.  Blaijden, 
E.V  2>urtc,  19  Ves.  466  ;  2  Rose.  249. 

Policy  Moneys  in  hands  of    Stakeholder.] — 

Money  alleged  to  be  paj^able  under  a  policy  was 
by  consent  of  assurer  and  assured  handed  to  a 
third  person  to  hold  as  trustee  for  the  person 
entitled.  The  person  so  entitled  can  recover 
from  the  stakeholder  only  and  not  from  the 
original  debtor.     Ker  v.  Osborne,  9  East,  378. 

Tug  and  Tow. — Contract  by  tug  owner  to 
insure  against  collision  and  indemnify  tow  :  who 
must  sue  underwitcrs.  See  The  Lord,  of  the  Ldex, 
supra,  col.  681. 

Mutual  Insurance  Society — Some  Members 
sued  on  behalf  of  all.] — A  member  of  a  mutual 
shipping  insurance  club,  whose  members  are 
numerous,  and  whose  affairs  are  managed  by  the 
members  generally,  assisted  by  the  treasurer  anil 
secretary,  may  maintain  a  suit  in  equity  against 
some  of  the  members,  as  representing  the  whole, 
to  recover,  by  contribution  among  the  members, 
the  amount  of  his  loss.  The  treasurer  and  sec- 
retary of  such  a  club  are  properly  made  co- 
defendants,  the]-e  being  no  committee  of  manage- 
ment, and  they  being  the  acting  managers  of 
the  association.  Bromley  v.  Williavis,  1  N.  U. 
413  ;  8  Jur.  (N.S.)  240  ;  8  L.  T.  78  ;  11  W.  R.  392. 

Subscription  by  Syndicate  —  Partnership — 
Joint  or  Several  Liability.] — The  defendants, 
the  "  Shipowners'  Syndicate,"  a  group  of  under- 
writers not  members  of  Lloyd's,  authorised  their 
manager  to  underwrite  })olicies  of  marine  insur- 
ance on  account  of  the  several  persons  forming 
the  syndicate.  The  j)laintiffs,  who  were  under- 
writers at  Lloyd's,  effected  a  policy  of  re-insur- 
ance with  the  manager.  The  policy  was  in  the 
ordinary  form  of  a  Lloyd's  policy,  except  that  it 
contained  the  following  special  clause  :  "  It  is 
specially  agreed  that  the  assured  are  hereby 
entitled,  by  way  of  further  security  for  the  per- 
formance of  the  obligations  of  the  subscribing 
underwriters  and  of  each  and  every  of  them,  to 
the  benefit  by  way  of  first  charge  of  the  policies 
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of  reinsurance  effected,  or  to  be  effected,  and  all 
moneys  received  thereunder."  The  subscription 
was  as  follows  :  '•  The  Shipowners'  Syndicate 
( Reassured)."  Then  followed  the  names  of 
the  members  of  the  syndicate,  of  whom  the 
manager  was  one,  with  the  respective  \)vo- 
portions  underwritten  by  them  set  against  each 
name,  and  it  concluded  in  the  following  terms  : 
'•  of  7t),H0O/.,  seventy-nine  thousand  three  hundred 
pounds,  4th  March.  1895.  The  Shi))0wners' 
Syndicate,  Reassured.  John  M.  Corderoy,  ]Mana- 
ger"  : — Held,  that  the  liability  of  the  members 
of  the  syndicate  on  the  iiolicy  was  several  onlj' 
and  not  joint.  Tijxvv  v.  S.luporcncvii'  Syndiciifp. 
»;.-)  L.  J.,  Q.  B.  288  :  [189G]  1  Q.  B.  18.5  ;'  73  L.  T. 
60.-.  ;  44  W.  R.  207  :  8  Asp.  M.  C.  81. 

b.  Time  for. 

Delay.] — When  goods  are  insured  for  a  voyage, 
the  time  of  the  loss  occurring  is  not  necessarily 
the  time  when  the  peril  is  encountered  and  the 
vessel  driven  ashore.  Browning  v.  Pruvincinl 
litKvrtntre  Co.  of  Ciui'idu,  L.  R.  n  P.  C.  263  ;  28 
L.  T.  8r.3  :  21  W.  R.  .587  ;  2  Asj).  M.  C.  3.5. 

A  ship,  with  Hour  as  i)art  of  her  cargo,  was 
seen  in  the  Gulf  of  St.  I>a\vrence  on  the  22nd  of 
November,  18()7.  and  nothing  more  was  heard  of 
her  until  May.  IS(;8,  when  she  was  found  ashore 
at  Anticosti.  all  hands  having  been  lost.  On  the 
2yih  November.  18(i7,  a  violent  storm  had  com- 
menced in  the  Gulf,  and  there  was  a  strong  pro- 
bability tliat  the  shij)  was  capsized  and  driven 
ashore  in  that  gale.  Part  of  the  flour  insured 
was  subsequently  saved  and  sold  by  an  agent  of 
the  insurance  company.  The  action  to  recover 
on  the  policy  was  not  brought  until  March,  1869. 
The  policy  containing  a  proviso  that  no  action 
should  be  brought  on  it  uidess  within  a  year  after 
the  loss  was  incurred,  the  insurance  company 
contended  that  the  assuied  was  t0(j  late  to  bring 
an  action  : — Held,  tliat  the  loss  was  not  in  its 
inception  total,  and  only  became  so  when  it  was 
found  that  it  was  impossible  to  cprry  the  floui'  to 
its  destination,  and  that  it  was  necessary  to  sell 
it.  Conseciuently  the  assured  was  not  jirecluded 
by  lapse  of  time  from  bringing  his  action.     Ih. 

c.  Evidence. 

Discovery  of  Ship's  Papers  in  Actions  on 
Policy.  _  —  III  an  Jii-iimi  against  an  uiidrrwiiicr 
(it  a  (loliey  of  marine;  insurance  for  his  propor- 
tion of  the  amount  insureii,  he  apiilicd  for  a  stay 
<^)f  proceedings  till  discovery  of  sliiii's  papers 
sliould  be  made  by  a  person  on  whose  belialf  the 
l)olicy  liad  been  effected,  but  who  had  ceased  to 
be  interested  in  it.  and  was  not  under  tlieconlrfil 
of  the  ])laintiffs,  leal  or  nominal,  and  was  out  of 
tlie  juri.sdiction  of  the  court  : — Held,  tliat  as  the 
pei'son  from  whom  <liscovery  was  reijuircd  was 
not  interested  in  the  action,  and  the  persons 
bj'  and  for  whom  res])ectivcly  tlie  action  was 
brought  had  no  power  over  him,  the  defendant 
was  not  entitleil  to  tlu,-  ord(,'r.  Frnxrr  v.  Jliirroirs, 
46  L.  J..  Q.  B.  .501  ;  2  Q.  ]',.  I).  624. 

An  action  liaving  Ixjcn  brought  on  a  jiolicy  of 
marine  insurance  by  tlic  mortgagees  of  thirty-two 
sixty-fourths  of  the  sliip,  aiid  it  appearing  that  tiic 
l)l;iintiffs  had  no  shi])"8  papers,  but  that  the  sliip 
bad  been  sailed  by  the  mortgagor,  who  was  the 
managing  ownei-,  and  who  had  since  died,  the 
<kfendants  applied  for  an  order  that  not  only 
tiie  plaintiffs,  but  the  mortgagor  or  his  repre- 
sentatives, and  also  all  persons  interested  in  the 


proceedings  and  in  the  insurance  on  the  ship, 
should  produce  upon  oath  the  ship's  papers,  and 
that  in  the  meantime  all  the  proceedings  should 
be  stayed  : — Held,  that  the  old  practice  had  not 
been  sujierseded  by  the  Judicature  Act.  1875, 
Ord.  XXXI.  rr.  11—18,  and  that  the  defemlants 
were  entitled  to  the  order,  which  must  remain 
in  force,  until,  at  all  events,  the  plaintiffs  had 
satisfied  the  court  that  thej'  had  applied  to  the 
mortgagor  and  done  all  in  their  power  to  pro- 
duce the  shi])'s  papers.  West  of  Englaiul  and 
Siiiith  Widc.s  Dixtrict  lidnh  v.  Canton  Insurance 
Co..  2  Ex.  I).  472. 

Risk  not  wholly  Marine.] — In  an  action  upon 
a  policy  of  insurance,  in  which  the  risk  was  of  a 
mixed  nature,  the  transit  being  partly  b}'  sea  and 
partly  by  laud,  and  in  which  perils  of  "transit  or 
conveyance"  had  been  substituted  for  "of  the 
seas,"  the  defendants  had,  before  delivering  their 
defence,  applied  for  the  usual  order  for  discovery 
of  "ship's  papers"  under  the  old  practice: — 
Held,  that  the  i:)eculiar  practice  of  granting 
discovery  of  ship's  papers  was  applicable  to 
actions  brought  upon  marine  policies  alone,  and 
could  not  be  extended.  Ilpnd.crxon  v.  f'ndrr- 
icrltimj  A.m>ciat'ion,  CU  L.  J.,  Q.  B.  406  ;  [1891]  1 
Ci.  B.  557  :  64  L.  T.  774  ;  39  VV.  R.  528. 

Letters  between  Assured  and  Master.] — In  an 

action  on  a  ]iolicy.  tlie  defcnd;\nt  is  entitled  to 
inspection  of  all  papers  in  possession  of  the 
plaintiff,  relative  to  the  issue,  including  letters 
between  the  ]ilaintiff  and  the  master,  llmiwr 
V.  Ritsan,  6  B.  &  S.  888  ;  35  L.  J.,  Q.  B.  59';  14 
W.  R.  81. 

Ship's  Log.] — Log  of  ship  insured  ordered  to 
];e  [Udduced  for  insj)ection  in  an  action  upon 
the  policy.  KidlocUv.  Home  and  Colonial  Inxur- 
(ince  Co.,  12  Jur.  (N.s.)  ()53. 

Log    Book     of    Man-of-War     Convoying.] — 

Action  on  jiolicy,  to  prove  the  time  of  sailing  of 
a  ship  under  convoy,  the  log  book  of  the  man-of- 
war  which  convoyed  tlie  fleet  is  evidence. 
If  Ixvacll  v.  Joirett,  1  Esi).  427. 

"All  Persons  Interested" — Form  of  Order  for 
Discovery.] — In  ;ui  action  on  a  policy  of  niarine 
insuriincc  t(i  ivcover  tlie  amount  of  a  particular 
average  loss,  the  defendant  is  entitled,  without 
an  aflidavit,  and  under  the  old  practice,  which 
has  not  been  affected  by  the  Judicature  Act,  to 
an  order  staying  proceedings  until  the  ship's 
papers  and  otlier  doctmients  liave  lieen  produced 
b^'  the  plaintiff  and  all  persons  interested  in  the 
liroceedings  and  in  the  insui-ance,  the  siibject- 
inatter  of  the  action.  China  7'ranxj/aeifie  Sfi'iini- 
xhip  Co.  v.  Conimrrciiil  f'liion  Axxiivance  Co..  51 
L.  J.,  Q.  B.  132  ;  8  t,).  P..  D.  112  :  15  L.  T.  617  ; 
30  W.  R.  224— C.  A. 

Usage.] — In  an  action  on  a  policy  in  the  usual 
form  on  ship,  boat,  iVc,  evidisnci!  of  usage  that 
the  underwriters  never  pay  for  the  loss  of  boats 
on  the  outside  of  a  ship,  slung  upon  the  (juarter, 
is  inadmissible.  Jlldckctt  v.  I/oi/n/  E.rchnnifr 
Axxiiranre  Co.,  2  C.  A:  J.  21  I  ;  2  Tv'r.  266  :  1  L.  .1., 
E.x.  101.* 

Usage  is  admissible  in  evidence  to  explain  the 
construction  of  a  policy  in  the  parts  written  l)y 
the  jtarties  as  well  as  in  the  printed  form.  I'rrx- 
ton  V.  frrrrnuHiod,  4  IJougl.  28. 

Action  on  a  jKilicy  on  fish,  by  the  sliij) 
"Duchess  of  Gordon,"  at  and  from  Nevvfounii- 

42—2 
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land  to  a  port  in  rortuiral  :  tlu'  ship  carried  out 
a  carjio  of  salt  from  Lisbon,  witli  which  she 
arrived  nt  Kewfouiidlaiul  on  the  21st  July.  As 
soon  as  she  was  uidoaded  she  proceeded  in  ballast 
to  Sydney,  where  she  arrived  on  the  2r)th  August, 
and  took  in  a  cargo  of  coals.  This  she  carried 
back  to  Newfoundland,  and  delivered  there  in 
the  beginning  of  October.  Between  the  21st  of 
that  month  and  8th  November,  she  w;is  loaded 
with  a  cargo  of  fish,  which  was  the  subject  of  the 
insurance,  and  .soon  after  sailed  with  convoy  for 
Oporto,  but  was  totally  lost  : — Held,  that  evi- 
dence of  the  usage  of  the  trade  was  admissible 
to  show  that  the  risk  began  from  the  loading  of 
the  shij)  witlr  tish,  and  not  from  the  loading  of 
the  first  cargo.  Oiujirr  v.  Jennings,  1  Camp. 
;■)().').  n. 

A  custom  of  Liverpool  that  underwriters  are 
not  liable,  under  the  ordinary  form  of  policy,  for 
general  average  in  respect  of  the  jettison  of 
goods  stowed  on  deck  is  a  valid  custom,  and  in 
an  action  upon  a  policy  in  tlie  ordinary  form, 
the  defendants  pleaded  the  custom  above  as  to 
so  much  of  the  declaration  as  related  to  the 
jettison  of  the  goods  : — Held,  that  the  custom 
might  be  imported  into  the  contract,  and  that 
the  underwriters  were  not  liable.  M'dlev  v. 
Titherington,  7  H.  &  N.  95dt  ;  31  L.  J.,  Ex.  36.S  : 
8  Jur.  (N.s.)  1(»8'.»  :  U  L.  T.  231  ;  10  W.  11.  3.-,0— 
Ex.  Ch. 

Nature   of  Risk — Amount   of  Premium.] — If 

the  question  is  whether  tiie  addition  of  a  jjlace, 
by  name,  in  a  policy,  would  have  varied  the  risk, 
or  whether,  on  the  other  hand,  such  ])lace  was 
implied  in  the  words  actually  used,  it  is  material 
evidence,  in  favour  of  the  latter  construction, 
that  the  premium  in  either  case  would  have 
been  the  same.  Preston  v.  Greenwood,  4  Dougl.  28. 

Lloyd's  Lists.] — In  an  action  on  a  j)olicy. 
Lloyd's  shipjiing  list  is  admissible  against  the 
underwriter,  without  proof  of  his  having  seen  it, 
and  is  prima  facie  evidence  of  the  time  of 
sailing.  But  where  there  was  a  concealment  by 
the  insurer  of  material  facts,  and  an  allegation 
of  facts,  which  were  untrue,  viz.  as  to  the  time 
of  sailing,  and  the  underwriter  had  acted  thereon, 
without,  in  fact,  seeing  the  list  at  Lloj'd's  : — 
Held,  that  the  underwriter  was  not  bound 
thereby,  and  that  the  judge  ought  to  point  out 
to  the  jury,  as  material,  such  concealment  and 
misrepresentation.  Muchhttimli  v.  MarsludJ,  11 
M.  &  W.  116  ;  12  L.  J.,  Ex.  837. 

Lloyd's  register  of  shipping  is  not  admissible 
to  show  that  a  vessel  is  consiilcred  as  copper- 
fastened.     Freeman  v.  Balier,  5  Car.  &i  P.  475. 

In  an  action  on  a  policy  of  insurance,  Lloyd's 
list  is  evidence  against  the  assured,  it  being 
shown  that  the  broker  had  read  it  before  the 
policy  was  effected.    Bain  v.  Case,  3  Car.  &  P.  496. 

Lloyd's  books  are  evidence  of  a  capture  ;  but 
not  of  notice  of  a  loss  to  any  person  in  par- 
ticular ;  but,  coupled  with  other  evidence,  tliey 
may  go  to  the  jury.  Abel  v.  Potts,  3  Esp.  242  ; 
6  R.  il.  826. 

Evidence  of  Interest.] — See  ante,  col.  114."). 

Of  Loss.] — See  ante,  col.  lt)87. 

Of  Seaworthiness.] — See  ante,  cols.  11.')!). 


1US7. 

Of  Receipt  of  Premium. 

Male,  ante,  col.  1308. 


-See  D(theU  v. 


Signature  of  Policy.] — Proof  of  signature  of 
the  policy  by  an  authorised  agent  satisfies  au 
allegation  of  signature  by  the  defendant.  JSlehnl- 
son  V.  Croft,  2  Burr.  1188". 

Contemporaneous  Agreement.] — In  an  action 
on  a  policy  on  a  shi]),  alleging  a  loss  b^''  capture,, 
it  is  competent  to  the  defendant  to  sliow,  under 
the  general  issue,  that,  by  a  written  agreement 
entered  into  by  the  parties  contemporaneously 
with  the  policy,  the  risk  was  to  be  confined  to  a 
capture  in  time  of  war.  Ile/itli  v.  Diirrant, 
1  I).  A:  L.  .571  ;  12  i\I.  &  W.  438  ;  13  L.  J..  Ex. 
y.')  ;  8  Jur.  131. 

Parol   Evidence.] — Parol   evidence  of 

what  passed  at  the  time  of  effecting  a  policy  is 
not  admissible  to  restrain  the  effect  of  the  polic}'. 
Weston  V.  Ernes,  1  Taunt.  115. 

Slip.] — The  slip  on  which  underwritei's  take- 
down the  risks  tliey  insure  is  not  evidence  of 
insurance.  Rogers  v.  M-Carthij,  3  Esp.  107.  And 
see  cases,  ante,  col.  1032. 

Of  Agency.] — In  an  action  on  a  jiolicy  sub- 
scribed by  the  defendant's  agent,  under  a  power 
of  attorney,  it  is  sufficient  i)roof  of  the  agency 
that  the  defendant  is  in  the  habit  of  paying 
losses  upon  policies  .so  subscribed  by  the  agent 
in  his  name,  without  producing  the  power  of 
attorney.     Ilaughton  v.  Ewhanlt,  4  Camp.  88. 

An  admission  of  the  subscription  of  the  under- 
writer to  a  policy  does  not  dispense  with  i)roof 
of  the  agency  of  the  })arty  effecting  the  insur- 
ance. Palmer  v.  MarshnU,  1  M.  &  Scott,  161  ; 
8  Bing.  79  :  1  L.  .L.  C.  P.  lit. 

Evidence  that  one  who  signed  the  policy  was 
accustomed  to  sign  policies  for  the  insurer  : — 
Held,  not  sufficient  proof  of  agency.  Courteen 
V.  Touse,  1  Camp.  43  ;  10  R.  R.''()27. 

Injunction  to  Stay  —  Commission  to  "West 
Indies.] — Injunction  to  staj'  proceedings  at  law 
on  polii^y,  and  commission  for  examining  wit- 
nesses in  the  West  Indies,  granted,  as  the  voyage 
was  at  and  from  Carthagena  to  Porto  Bello,  and 
the  facts  must  necessarily  arise  in  the  West 
Indies.     Chittij  v.  Selwyn,  2  Atk.  351). 

Certificate  of  Lloyd's  Agent.] — A  certificate 
as  to  damage  of  goods  insured  made  by  a  Lloyd's- 
agent  abroad  is  not  admissible  in  evidence  as 
proof  of  damage  in  an  action  l)y  the  assured 
aerainst  the  underwriter,  a  member  of  Llovd's. 
ih-alte  V.  Marrijat,  1  B.  &  C.  473  ;  1  L.  J.  (b.S.)' 
K.  B.  161  ;  25  R.  R.  464. 

Proof  of  Ownership.] — Ownership  in  an  action 
on  a  policy  may  be  proved  bv  i>arol  evidence.- 
Mobertson  v.Fre'neJi,  4  East,  130  ;  7  R.  R.  535. 

In  an  action  upon  a  policy,  ownership  of  the 
vessel  jjroved  by  evidence  that  A.  had  ordered 
and  paid  for  stores  for  her.  Thomas  v.  Foi/le, 
5  Esp.  88. 

Plaintiff,  in  an  action  for  loss  of  goods  on  a 
policy,  produced  a  bill  of  parcels  receipted  by 
one  Gardiner,  of  Petersburgh,  and  i)roveil  his 
handwriting  : — Held,  that  this  was  admissible 
against  the  underwriters.  Russell  v.  JioJiriiie, 
2''Str.  1127. 

Discontinuance  —  Costs  —  Examination  of 
Witnesses  before  Master.] — In  an  action  on  a 
policy,  owing  to  the  jilaintiff'.s  delay  in  pro- 
ducing pa})ers  ordered  to  be  produced,  the  defen- 
dant did  not  plead  until  a  year  after  declaration.- 
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Meanwhile,  to  save  expense,  the  defendant 
examined  witnesses  before  the  master,  under 
1  Will.  4.  c.  23,  s.  4.  The  defendant  pleaded 
unseaworthiness,  k.c..  and  paitl  2.")Z.  into  court 
on  the  money  counts  for  the  premium.  The 
plaintiff  took  the  money  out  of  court  and  joined 
issue  on  the  other  jileas,  but  afterwards  discon- 
tinued : — Held,  that  the  defendant  was  entitled 
to  the  costs  of  the  witnesses  examined  as  incurred 
before  instructions  for  plea,  within  Ketr.-Cxen., 
H.  T.,  18.53.  r.  12.  Pn-rite  v.  Adrhtide  Fire  and 
Murine  Insnnince  Co.,  32  L.  T.  7(J8  :  2  Asp.  :\1.  C. 

Unnecessary  Sale  by  Master  —  Evidence  of 
Drunkenness.^ — On  an  is>ue  between  a  ship- 
owner and  the  insurers  whether  the  ship  has 
been  totally  lost,  it  appeared  that  she  had  gone 
ashore,  and  when  on  shore  had  been  sold  bj-  the 
captain  to  a  person  who  succeeded  in  getting  her 
afloat.  The  dcfenilant"s  case  being  that,  if 
proper  judgment  had  been  exercised,  a  total  loss 
might  have  been  avoided  : — Held,  that  he  might 
give  evidence  of  habitual  drunkenness  on  the 
part  of  the  cajjtain,  shortly  before  he  sailed. 
Alcock  V.  Hoijal  Ejx'lmnge  Ax.siiruncc  Corjwra- 
iion,  13  Q.  B.  292. 

Perils  of  the  Sea — Salvage  not  by  reason  of 
Perils   Insured    against  —  Judgment    in     rem, 
effect  of.j — Tile  master  (if  a  steamship  that  had 
run  short  of  coal  employed  another  to  tow  her  to 
her    destination.      The     owner    of     the    latter ' 
recovered  salvage  against  the  former  in  admi- 1 
ralty.     In  an  action  by  the  owner  of  the  salved  [ 
ve.ssel  against  an  underwriter,  who  had  insured  ■ 
against  perils  of  the  sea.  to  recover  the  money 
paid  for  salvage  : — Held,  that  the  defendant  was 
not  concluded  by  the  admiralty  judgment  from 
showing  that  the  loss  did  not  arise  from  perils 
insured  airainst.     BulUmtynr  v.  Machintwn,  0.")  j 
L.  J..  Q.  B.  (il«  ;    [IS'j*;]  2  Q.  B.  4.5.5  :    7.5  L.  T.  ' 
U.5  ;  45  W.  K.  70  ;  S  Asp.  M.  C.  17:}— C.  A. 

d.  Consolidation.  ! 

Opening   Rule.] — Where  several  underwriters 
entered  into  a  consoliilation  rule,  to  abide  hy  the 
<letermination  of  the  cfmrt  on  a  point  reserved  I 
for  their  consideration  at  the   trial  of   a  cause, 
viz.  as  to  whether  a  notice  of  abandonment  had  ; 
been  given    in  due    time,  the   court  would    not  ■ 
allow  such  rule  to  be   opened,   on  an   attidavit  1 
stating  that  the  owner  had  received  letters  from 
the  captain  abroad,  informing  him  of  the  loss  and 
sale  of  the  ship  before  the  arrival  of  the  latter  in  I 
IX)ndon  :  as  notice  should  have  been  given  to  the  '• 
plaintiff  to  produce  sucli  letters  at  the  trial:  or, 
they  should,  at  all  events,  have  been  adveited  to 
by  affidavit,  when  the  motion  was  made  to  the  • 
court  on  tlic  point  reserved.     Read  v.  Jkikicx,  (!  ; 
Moore,  437.     See  .also  Foxtev  v.  Alrcz,  3  Bing. 
(N.C.)  H<J2  ;  4  Scott,  .53:5,  ante,  col.  1161. 

Reference  to  Arbitrator.] — Where  several 
underwriters  entere<i  into  a  consolidation  rule, 
by  which  they  undertook  to  abide  the  event  of 
the  verdict,  and  the  cause  was  referred  by  con- 
sent liefore  trial,  and  the  arbitrator  awarded  the 
.aggregate  sum  due  to  the  assured  from  the 
underwriters  at  large — tlie  court  would  iiotonler 
it  to  be  referred  back  to  the  arbitrator  to  insert 
the  amount  of  the  sum  <lue  and  payable  from 
each  underwriter  individually,  without  the  con- 
sent of  sucli  underwriters.  Kipuigton  v.  Liddell, 
8  Mortre,  22.'$. 


Actions  having  been  brought  against  eigiit  per- 
sons upon  mutual  insurance  policies,  the  court,  at 
their  instance,  granted  a  rule  for  consolidating 
them,  upon  the  terms  that  they  should  admit  the 
amounts  for  which  they  were  respectively  liable, 
in  case  their  liability  should  be  established,  and 
should  consent,  if  necessary,  to  an  order,  referring 
i  it  to  the  master  to  settle  the  same.  Lnvix  v. 
Burkes  or  Banks.  4  C.  B.  (N.S.)  330  :  27  L.  J., 
C.  P.  247  ;  4  Jur.  (x.S.)  663  ;  6  W.  R.  652. 

Compulsory.] — Two  actions  having  been 

i  brought  by  the  same  plaintiff  against  different 
defentlants,  on  the  same  iiolicy,  the  court 
consolidated  them,  after  a  declaration  had  been 
delivered  in  one,  and  an  appearance  entered 
j  in  the  other,  at  the  instance  of  the  defendant 
in  the  latter  action,  though  the  plaintiff 
objected.  HoUingworth  or  HoUi nr/.ticurth  v. 
Brodrrick.  4  A.  &  E.  646  ;  6  N.  &  M.  240  ;  1 
H.  *:  W.  691. 

"Where  a  plaintiff  brings  several  actions  upon 

I  the  same  policy  against  several  underwriters,  the 

I  court  will  not,  without  his  consent,  make  a  con- 

!  solidation  rule  upon  the  terms  of  both  plaintiff 

and  tlefeudants  being  bound  in  all  the  actions  by 

the  event  of  one.     Boi/le  v.  Anderson,  1  A.  &  E. 

635  :  4  X.  &  M.  873. 

Where  two  actions  were  brought  by  the  same 
plaintiffs  against  different  defendants,  on  diffe- 
rent policies  on  the  same  ship,  the  court  refused, 
at  the  instance  of  the  defendants,  to  compel  the 
plaintiffs  to  consolidate,  and  to  be  bound  by  one 
of  the  actions,  without  their  consent.  jrCrret/or 
V.  irors/all.  3  M.  &  W.  320  ;  6  D.  P.  C.  338':  7 
L.  J..  Ex.  71:2  Jur.  257. 

Where  upwards  of  forty  actions  were  brought 
against  underwriters  of  the  policies  of  insurance, 
one  of  which  had  been  assigned  by  memorandum 
of  transfer  signed  by  some  of  them,  before  the 
bankruptcN-  of  the  assured,  the  court  made  an 
order  for  consolidation,  the  general  principle  laid 
down  being,  that  all  actions  shoidd  be  stayed 
except  such  as  might  ha  really  necessary  to  deter- 
mine the  liability  of  distinct  defendants  in  each 
class  of  cases,  the  defendants  to  l)c  bound  by 
the  result,  but  not  the  plaintiffs.  Si/rr.t  v. 
Picker.sf/ill,  27  L.  J.,  Ex.  5  :  6  W.  K.  16. 

The  court  ultimately  settled  that  there  w'cre 
two  classes  of  cases,  anil  that  two  actions  should 
be  allowed  to  proceed.     Jh. 

Actions  against  separate  un<ler\vriters  of  the 
same  policy  were  nsualh'  consolidated — per 
Tindal,  C.J.  Sharj*  v.  Lrthhridqr.  4  Man.  ^:  (i. 
37  ;  4  Scott  (N.S.)  722  :   11  L.  .1.,"  C.  P.  ls;i. 

Restraining  Second  Action.] — Where  ai'tions 
agaiii>l  unikrwriti  IS  have  been  consolidated  by 
rule,  atid  the  defendant  lias  obtained  a  verdict  in 
one,  the  court  will  not  restrain  tiie  plaintii?  from 
trying  a  second  cause,  included  in  the  rule,  till  tiie 
costs  of  the  first  are  jiaid.  Jhuilr  v.  JJoi/glaxx,  4 
B.  Ac  Ad.  544. 

Payment  into  Court.]— Wiiere  sixty  actions 
were  iieiiding  on  a  policy  on  a  ship,  which 
h.ad  been  insured  to  a  very  large  amount,  and 
a  consolidation  rule  liad  been  entered  into,  in 
which  the  plaintiff  and  the  other  defendants 
agr(!eil  to  Jjc  bound  by  tlie<lecision  in  this  action  : 
the  ]>laiiitiff  having  recovered  a  verdict,  oiiwiiieh 
a  rule  nisi  had  been  obtained  for  a  new  trial,  tlie 
court  refused  to  order  the  defendant  to  pay  the 
amount  recovered  against  him  into  court,  or  to 
invest  the  same  upon  the  ground  that  the  great 
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arrear  of  causes  on  the  new  trial  paper  would 
prevent  the  rule  nisicomint;  on  for  argument  for 
a  long  time,  and  that  the  losses  anil  risk  of  the 
jilaintiif  were  thereby  greatly  increased.  Ohrli/  v. 
Dinihar.  1  X.  &  V.  2^;  5  A.  &  E.  824  ;  2  H.  &  W. 
VA  ;  i;  l>.  .1..  K.  B.  !.■). 

e.  Payment  into  Court. 

Effect  of.] — In  an  action  on  a  polic}^  with  a 
count  for  money  had  and  received,  if  the  defen- 
dant pays  no  money  into  court,  but  establishes  as 
a  defence  that  the  risk  never  commenced,  the 
plaintiff  is  entitled  to  a  verdict  for  the  premium, 
though  no  demand  of  premium  was  made  by  his 
counsel  in  opening  the  case.  Pensoti  v.  Leu,  2 
Bos.  ^:  P.  880  :  5  11.  K.  614. 

Payment  of  money  into  court  in  an  action  on  a 
policv  admits  that  the  ship  was  seaworthJ^ 
JLirri.son  v.  Bma/liis,  G  N.  &  M.  180  ;  3  A.  &  E. 
396  :  1  H.  &  W.  380. 

Where,  by  the  term  of  a  policy  in  a  mutual 
insurance  club,  the  amount  of  the  loss  is  not  to  be 
drawn  before  a  specified  day,  the  defendant,  by 
paying  money  into  court,  precludes  himself  from 
iibjecting  that  the  action  is  brought  too  soon. 
lb. 

A  plaintiff,  having  declared  on  a  i)olicy,  with  a 
count  for  money  had  and  received,  the  defendant 
paid  the  amount  of  the  premiums  into  court  on 
that  count,  i)leading  to  the  count  on  the  policy  so 
as  to  raise  that  of  unseaworthiness.  The  plaintiiJ 
took  the  money  out  of  court  in  satisfaction  of  the 
claim  under  the  count  for  money  had  and 
received.  At  the  trial,  the  defence  of  unsea- 
worthiness having  been  given  up,  a  special  case 
was  stated  for  the  opinion  of  the  court,  which 
was  afterwards  taken  to  the  exchequer  chamber, 
and  in  both  courts  it  was  held  that  the  plaintiff 
was  entitled  to  recover  as  for  an  average  loss. 
The  amount  of  the  average  loss  was  referred  to, 
and  ascertained  by,  average-staters,  but  this  not 
being  done  before  the  argument  of  the  case,  a 
nominal  judgment  for  3, .500/.  was  entered  up  for 
the  purpose  of  taking  the  case  into  error  : — Held, 
that  the  plaintiff  was  not  entitled  to  enter  judg- 
ment and  take  oitt  execution  for  t  he  entire  amount 
of  the  average  loss,  without  giving  credit  to  the 
tlefendant  for  the  amount  paid  into  court,  and 
taken  out  by  the  plaintiff.  Carr  v.  Hoy  a  I 
Uj-eJi<i)ir/r  Asxuraiicc  Corportifio/i,  5  B.  i:  S.  V)41  ; 
.34  L.  j'..  Q.  B.  21  ;  11  .Jur.  (N.S.)  265  ;  11  L.  T. 
595  ;   13  W.  E.  204. 

Payment  of  money  into  court  to  the  amount  of 
a  valued  policy  is  not  an  admission  of  a  total  loss. 
Ruclter  v.  Palnfirave,  1  Taunt.  419  ;  1  Camp.  557. 
In  an  action  on  a  valued  policy,  the  payment  of 
money  into  court  upon  a  count  for  a  total  loss  is 
not  an  admission  of  such  total  loss  by  capture.  Ih. 
But  it  admits  the  interests  of  the  plaintiff  as 
averred.  Bdl  v.  Anslcij,  16  East,  146  ;  14  K.  K. 
322. 


After  Consolidation.] — See  OJtrli/  v.  Bi'/ihtir, 
supra. 

f.    Arbitration. 

Condition  precedent.] — A.  effected  in  a  mutual 
insurance  company  a  policy  on  ship,  one  of  the 
conditions  of  which  was,  that  the  sum  to  be 
paid  to  any  insurer  for  loss  should,  in  the  first 
instance,  be  ascertained  by  the  committee  ;  but 
if  a  difference  should  arrive  between  the  insurer 
and  the  connnittee,  "  relative  to  the  settling  of 
any  loss,  or  to  a  claim  for  average,  or  any  other 


matter  relating  to  the  insurance,"  the  difference 
was  to  be  referred  to  arbitration,  in  a  way 
pointed  out  in  the  conditions: — "provided 
always,  that  no  insurer  who  refuses  to  accej)! 
the  amount  settletl  by  the  connnittee  shall  be 
entitletl  to  maintain  any  action  at  law  or  suit  in 
e(iuity  on  his  iiolicy,"  until  the  matter  has  been 
decided  by  the  arbitrators,  and  "  then  only  for 
such  sum  as  they  shall  award  "  ;  and  the  obtain- 
ing the  decision  of  the  arbitrators  was  declared 
a  condition  precedent  to  the  maintaining  of  an 
action  : — Held,  that  these  conditions  were  lawful, 
and  that  (even  shoidd  the  difference  relate  to 
other  matters  than  those  of  mere  amount)  till 
award  made  no  action  was  maintainable.  Scott 
V.  Avert/,  5  H.  L.  Cas.  811  ;  25  L.  J.,  Ex.  308  ;  2 
Jur.  (N.S.)  815  ;  4  W.  R.  746. 

A  policy  was  subject  to  the  following  ritle  : — - 
"  All  average  claims  and  claims  of  abandonment 
shall  be  adjusted  and  settled,  conformably  to 
the  custom  of  Lloyils'  or  the  lloyal  Exchange, 
by  a  professional  average-stater  ;  but  should  the 
committee  or  the  assured  be  dissatisfied  with  the 
adjustment,  they  may  refer  the  same  to  two 
professional  average-staters,  or  to  other  com- 
petent persons,  with  power  to  such  two  persons 
to  appoint  an  umjnre,  and  the  award  of  such 
two  persons  shall  be  final  ;  and  all  other  cases 
of  dispute,  of  whatever  nature,  shall  be  referred 
in  like  manner  ;  but  the  committee  or  assured 
by  mutual  consent  may  refer  all  such  adjust- 
ments or  disputes  to  one  person  only,  whose 
award  shall  also  be  final  ;  and  no  action  at  law 
shall  be  brought  until  the  arbitrators  have  given 
their  decision"  : — Held,  that  no  action  could  be 
maintained  on  the  policy  for  a  total  loss  until 
the  claim  had  been  adjusted  and  settled  by 
arbitration  in  pursuance  of  the  rule.  Tredweji  v. 
Ilolman,  1  H.  &  C.  72  ;  31  L.  J.,  Ex.  398  ;  8  Jur. 
(N.S.)  1080  ;  6  L.  T.  127  ;  10  W.  R.  652. 

Bar  to  Action.] — A  mutual  insurance  society, 
registered  pursuant  to  25  &  26  Vict.  c.  89,  issued 
to  one  of  its  members  a  policy  of  insurance  on 
his  ship  "  Hermione,"  which  was  afterwards  lost. 
The  policy  referred  to  the  articles  of  the  asso- 
ciation, the  39th  of  which  provided  that  the 
directors  should  have  full  power  to  decide  and 
determine  all  disputes,  inc.,  arising  between  the 
society  and  its  members  concerning  insurances, 
&;c.,  and  the  decision  of  the  directors  should  be 
final  and  conclusive,  and  no  member  of  the 
society  should  be  allowed  to  bring  any  action, 
&c.,  except  as  was  provided,  &;c.,  and  the 
directors  might,  if  they  thought  fit  cause  any 
claim  or  demand  to  be  submitted  to  an  average- 
adjuster,  "and  in  every  such  case  the  decision  or 
award  of  such  average-adjuster  shall  be  final 
and  conclusive  on  the  society  and  claimant,  and 
every  jjcrsou  interested  in  such  claim,  and  no 
appeal  shall  be  allowed  therefrom."  By  the 
84th  article,  a  means  was  provided  by  which  any 
member  who  was  dissatisfied  with  the  decision 
of  the  directors  might  obtain  a  reconsideration 
of  his  claim.  The  "  Hermione  "  having  been  lost 
the  assured  made  a  claim,  but  the  directors 
decided  that  he  had  no  claim  upon  the  society. 
He  then  brought  an  action  :— Held,  that  the 
decision  of  the  claim  by  the  directors,  subject 
to  the  right  of  obtaining  a  reconsideration,  under 
the  84th  article,  was  not  binding,  and  that 
the  action  was  maintainable.  Edward!^  v. 
Aheraifvon  Mntiud  Ship  Insurance  Co.,  1  Q.  B.  D. 
563  ;  34  L.  T.  457  :  3  Asp.  M.  ('.  154— Ex.  Ch. 
Reversing  44  L.  J.,  Q.  B.  67  ;  23  W.  R.  304. 


13'25 


SHIPPING— IX SUE ANCE—XYI.  Action  on  Policy. 


1326 


Arbitration   Clause — Jurisdiction   of  Court.] 

— A  clause  in  a  policy  that  in  case  of  dispute  the 
matter  shall  go  to  arbitration  does  not  oust  the 
jurisdiction  of  the  courts.  Xill  v.  Ilollhter,  1 
Wds.  \-2\). 

g.  Pleading. 

Claims — Voyage.] — On  a  policy  at  and  from 
Pernambuco,  or  any  other  port  or  ports  in  the 
Brazils  to  London,  "  beginning  the  adventure 
from  the  loading  the  goods  on  board  the  ship  on 
the  termination  of  her  cruise,  and  preparing  for 
her  voyage  to  London."  The  ship,  on  the  termi- 
nation of  her  cruise,  touched  at  Pernambuco  : 
but  failing  to  procure  a  cargo  there  she  proceeded 
for  St.  Salvador,  and  was  lost  on  her  voyage 
thither.  The  voyage  is  well  described  in  a 
declaration  on  the  policy  as  from  Pernambuco  to 
Loudon.  Lambert  v.  LUhlard,  1  Marsh.  149  ;  .o 
Taunt.  480  :  1.5  R.  R.  5.57. 

In  an  action  on  a  policy,  the  declaration  stated 
that  after  the  making  of  the  policy  the  ship 
sailed  ;  the  evidence  was,  that  she  sailed  before  : 
— Held,  that  the  variance  was  immaterial. 
Pcppiii  V.  Solomun.s,  .5  Term  Kep.  49(5. 

Goods  were  insured  at  and  from  Mogadore  to 
London  ;  the  declaration  averred  '•  that  after 
the  loading  of  the  goods  the  ship  departed  on 
her  intended  voyage,  and  while  in  the  course 
of  her  voyage  was  lost  bj^  perils  of  the  sea  "  : 
— Held,  that  this  was  a  material  allegation,  and 
therefore  tiie  ship  having  been  lost  while  at  her 
moorings,  and  before  the  cargo  was  comjiletcd, 
the  insured  could  not  recover.  Ah/fol  v.JJrigfmc, 
2  Marsh.  1.57  ;  6  Taunt.  404. 

Losses.] — Where  a  declaration  states  a 

total  loss  occasioned  by  the  sale  of  the  shij)  in  a 
[(ort  of  refuge,  to  which  she  had  been  (h'iven 
through  injuries  by  storms,  and  at  whicli  port 
the  captain  solil  her,  because  he  had  no  sutfi- 
cient  funds  to  repair  her: — Held,  that  the 
declaration  was  good  as  sufficiently  stating  a 
loss  by  perils  f»f  the  sea;  and  that  the  ])Iaiiitifi', 
the  insured,  might  recover  for  a  partial  loss  on 
such  a  declaration.    JJit/ih-v  v.  Axtrll,  4  .Jur.  1  liJ.5. 

In  an  action  on  a  jjolicy,  tlic  court  refusetl  to 
allow  a  count  on  a  loss  by  perils  of  the  sea 
together  with  a  count  on  a  loss  by  barratry,  or 
to  restrain  the  defendant  from  setting  up,  as  a 
defence  to  the  former  count,  that  the  loss  was 
occasioned  bv  liarratrv.  Jihjth  v.  Hhophcnl.  1 
I).  (N.s.)  SHO';  9  M.  ic'W.  7(;:{  ;  11  [..  .1.,  Kx.  29H  ; 
(i  Jur.  4H9. 

A  partial  loss  of  freiglit  may  Ix?  lecovcicd  u[)on 
a  declaration  alleging  a  total  loss.  Jienxoii  v. 
Chapman,  8  C.  B.  9.50  ;  2  H.  L.  Gas.  (>9«  ;  13  .Jur. 
'.m;9. 

In  an  action  against  an  insurer  for  a  tdtal  Ins-^ 
of  the  Hhij),  the  plaintiff  may  recover  fm  a  jiaitial 
loss,  (iardiiicr  v.  CnigndaU;  1  \\'.  111.  Pis ;  9 
Bun-.  904. 

A  declaration  on  a  policy  stated  tli.at  the  defen- 
dants were  iissurers  (»f  ships,  and  "  then'ni)on  the 
plaintiffs  by  certain  persons,  usitig  and  carrying 
on  V)usiness  and  in  the  pnlicy  <l('signati'd  liy  the 
names,  style  and  tii'ni  of  Dewar  \:  Culliford,  the 
agents  of  the  plaintiffs  in  that  behalf,"  made 
with  the  defen<lants  a  policy  purporting  that 
the  persons  so  using,  and  in  the  jjolicy  desig- 
nated and  liescribed  by  the  name,  style  and  linn 
of  Uewar  A:  Culliford.  as  agents,  as  well  in  their 
own  names  as  for  others,  so  <lid  make  assur- 
ance. The  declaration  then  stated  that  the 
shi|)  was  stranded,  that   the  waters  flowed  over 


the  corn,  goods,  <fec.,  which  became  thereby 
wetted,  damaged  and  spoiled,  whereby  the 
plaintiffs  sustained  an  average  loss  on  the  corn 
to  a  large  amount,  and  thereby  the  corn,  kc, 
became  of  no  use  and  value  to  the  plaintiffs  : — 
Held,  that  it  was  not  bad  on  the  ground  that  it 
did  not  show  the  amount  that  the  defentlants 
became  liable  to  pay  by  reason  of  the  average 
loss,  nor  on  the  ground  of  its  not  stating,  with 
certainty,  whether  the  plaintiffs  meant  a  total  or 
onlv  a  partial  loss.  Sturqe  v.  Ilaliii,  4  Ex.  646  ; 
19  L.  J.,  Kx.  119. 

Traverse  in  Conjunction.] — Assumpsit  upon  a 
policy  of  insurance  wherein  the  defendant 
assured,  lost  or  not  lost,  from  Loudon  to  the 
Mediterranean  and  back  to  London  upon  the 
'•  M."  and  her  tackle,  &c.,  valued  at  3()0Z.  The 
declaration  averred  that  the  said  ship,  tackle, 
apparel,  ordnance  munition,  artillery  boat,  and 
other  furniture  were  by  perils  of  the  sea,  sunk 
and  destroyed.  The  defendant  pleaded  in  bar 
that  the  ship  and  her  apparel  arrived,  and  tra- 
versed without  this,  that  the  saiil  shiii,  tackle.  &c. 
were  sunk  and  destroyed.  The  plaintiff  demurred 
in  law,  on  the  ground  that  the  traverse  was  in 
the  conjunctive,  that  the  said  ship  and  &c.,  was 
sunk  and  destroyed.  Judgment  for  the  ])laintiff. 
Goriim  V.  Sivcetinr/,  2  Wms.  Saund.  202,  20.5. 

Conditions  precedent.]  —  K.  and  N.  de- 
clared in  an  action  against  a  company  for  insur- 
ance on  the  freight  of  goods  to  be  carried  in  a 
ship,  on  a  ileed-poU,  sealed  with  the  seal  of  the 
company  ;  which  ileed  recited  that  K.  had  repre- 
sented to  the  company  that  he  was  interested  in 
or  authorised  as  owner,  agent  or  otherwise,  to 
malce  the  assurance  after  mentioned  with  the 
company,  and  had  covenated  to  pay  121.  12,v.  to 
them  as  a  premium  at  four  per  cent,  for  the 
assurance  ;  and  it  was  agreed  that  in  considera- 
tion of  the  12^.  12.S'.  the  capital  stock  and  funds 
of  the  company  should,  according  to  the  provi- 
sions of  the  deed  of  settlement  of  the  company, 
be  lialile  to  make  good  and  be  applied  to  pay 
all  such  losses  and  damages  thereinafter  de- 
scribed, as  might  liapj^en  to  the  subject-matter 
of  the  policy  in  respect  of  the  sum  of  'MMl.  ;  and 
it  was  (leclarcd  that  touching  the  adventures  and 
perils  which  the  capital  stock  and  funds  of  the 
company  were  made  liable  to  by  the  assurance, 
they  were  of  the  sea,  kc.  ;  and  the  capital  stock 
and  funds  of  the  company  should  bear  the 
charges  of  assurance  in  proportion  to  the  sum 
assui-ed,  and  that  the  interest  of  the<assure<l  was 
on  freight  ;  provided,  nevertheless,  that  the  capi- 
tal stock  and  the  funds  of  the  company  should 
alone  be  liable  according  to  the  provisions  of  the 
(Iced  of  settlcinent,  to  answci'  and  make  good  all 
claims  and  demands  whatsoever  under  or  by 
virtue  of  the  policy,  anil  that  no  sharelioldcr  of 
the  company,  his  or  her  heirs,  executois  or  ad- 
ministrators, should  III'  in  .'Uiywise  subject  or 
lialile  to  any  claims  urdcinands,  or  be  in  anywise 
char<,'cd  by  reason  of  the  jiolicy,  beyond  the 
amount  of  his  or  her  sluires  in  tlie  capit.al  stock 
of  the  company  ;  it  bcingone  of  the  original  and 
funrlamcntal  ])rinciples  of  the  company,  that  the 
responsibility  of  the  individual  projjrietors  should 
in  all  cases  be  limited  to  their  shares  in  the  capi- 
tal stock.  That  thereupon  the  company  V)ecame 
insurers  to  the  plaintiffs  for  HOD/,  on  the  freight 
to  the  amount  of  all  the  money  insured  ;  and 
that  the  vessel  with  the  goods  on  board  was 
wholly  lost  by     perils    of     the    sea  ;    and    the 
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])laiiitilfs  thereby  lost  the  freight  of  the  goods. 
Jiuignient  was  entered  for  'MWl.  in  their  favour  : 
— Held,  first,  that  the  declaration  was  not  defi- 
eient  for  omitting  to  allege  that  the  company 
had  funds  ;  for  that  (1),  it  apjiearing  that 
defendants  were  a  corporation,  the  remedy  against 
them  would  onlj'  be  upon  the  corporate  funds, 
and  the  proviso  made  no  diflference  in  this 
respect,  bi;t  the  action  lay  whether  there  were 
funds  or  not.  And  (2),  if  the  existence  of  the 
funds  had  been  a  condition  necessary  to  the 
maintenance  of  the  action,  it  lay  upon  the  com- 
;iany  to  deny,  and  not  upon  the  plaintiffs  to 
assert,  the  existence  of  the  funds,  which,  in 
default  of  denial,  would  be  presumed  to  exist. 
Sinulrrland  Mari/te  Insurance  Co.  v.  Kearney, 
K;  Q.  B.  It25  ;  20  L.  J.,  Q.  B.  417  ;  1.5  Jur.  1006  ; 
—Ex.  Ch. 

Held,  secondly,  that  it  was  not  a  valid  objec- 
tion that  the  contract  appeared  to  be  collateral, 
and  the  demand  not  liquidated,  and  an  action  of 
debt  therefore  not  maintainable  :  for  that  (1). 
the  liability  of  the  action  was  direct,  and  not 
merely  contingent  on  the  existence  or  non-exist- 
ence of  the  funds  :  and  (2),  the  declaration 
claiming  300?.  for  a  total  loss,  which  after  ver- 
dict must  be  assumed  as  a  fact,  the  claim  was  for 
the  liquidated  sum  of  300Z.     lb. 

Held,  thirdly,  that  the  action  was  maintain- 
able by  K.  and  N.  jointly,  becaiise  the  deed  poll 
enured  to  the  benefit  of  all  interested  in  the 
assurance,  and  the  declaration  showed  the  interest 
to  be  in  K.  and  N.  jointly.     lb. 

The  rules  of  a  society  established  for  mutual 
assurance  of  traders  against  bad  debts,  after 
stipulating  for  the  payment  of  premiums,  ))ro- 
vided  that,  "  if  the  premiums  on  any  pjolicy 
should  not  be  i^aid  within  fifteen  days  after  the 
same  should  fall  due,  the  directors  might  with 
the  approbation  of  the  council,  either  declare 
such  policy  void,  or  enforce  the  payment  of  the 
]iremiums."  In  a  declaration  on  a  policy,  the 
jilaintifE  averred  that  he  had  done  all  things 
necessary  on  his  j)art,  and  had  been  ready  and 
willing  to  do  all  things  according  to  the  policj', 
rules  and  regulations,  which  it  v\'as  necessary  that 
he  should  be  ready  and  willing  to  do,  and  that 
all  things  had  happened  which  it  was  necessary 
should  happen,  to  entitle  him  to  be  paid  by  the 
society  the  loss  after  mentioned,  and  that  a 
reasonable  time  for  payment  thereof  had  elapsed. 
It  then  went  on  to  aver  that  a  loss  had  been 
incurred,  and  that  the  society  had  refused  to 
pay  : — Held,  that  this  general  averment  was 
sufficient,  without  showing  the  various  steps 
required  by  the  rules  of  the  society  to  entitle 
the  assured  to  recover.  Baiiihrrticr  v.  ('omnirv- 
r'ldl  Credit  Mntnal  A.s.nirnnce  Co.  or  Socicfi/,  14 
C.  B.  G7G  ;  3  C.  L.  R.  .568  ;  24  L.  J.,  C.  F.  115 ;  1 
Jur.  (N.s.)  500. 

The  society  pleaded,  that  after  the  making  of 
the  policy  and  more  than  fifteen  days  before 
action,  a  premium  became  payalile  by  the  plain- 
tiff and  was  not  duly  i)aid,  whereupon  the 
directors  of  the  society,  with  the  ajiprobation  of 
the  council,  cancelled  the  policy  and  declared 
the  same  void,  whereof  the  plaintiff  had  notice  : 
— Held,  that  the  plea  disclosed  a  sufficient 
answer  to  the  claim.     lb. 

The  defendant,  and  four  others,  were  jointlj' 
sued  upon  a  policy  upon  a  ship  and  cargo  for  a 
total  loss.  The  declaration  was  in  ■  the  usual 
form,  and  alleged  an  agreement  between  the 
plaintiff  and  the  insurers,  "  that  the  capital 
stock  and  funds  of  the  company  should   alone 


be  liable  to  answer  and  make  good  all  claims 
and  demands  whatsoever  under  or  by  virtue  of 
the  policy  ;  "  and  that  no  ])roprietor  of  the 
conqiany  should  in  anywise  be  liable,  or  charged, 
by  reason  of  the  policy,  beyoTul  the  amount  of 
his  shares  in  the  capital  stock  of  the  company. 
There  was  an  express  averment  that  sufficient 
capital,  stock  and  funds  of  the  company  existed 
to  i)ay  the  amount  of  the  policy  : — Held,  that 
notwithstanding  the  above  stijjulation,  the 
declaration  showed  that  the  policy  had  been 
propcrlv  declared  upon  as  a  joint  contract.  Doiv- 
ddll  y.^HaUett,  18  Q.  B.  2  ;  21  L.  J.,  Q.  B.  98  ; 
16  Jur.  462— Ex.  Ch. 

Partial   Loss  —  Unliquidated  Damages.] — An 

action  for  a  partial  liws  under  a  ])olicy  of  insur- 
ance, even  after  adjustment,  is  an  action  for 
unliquidated  damages,  so  that  set-c^ff  cannot  be 
pleaded.  CiistelU  v.  Boddington,  1  El.  &  Bl.  66  : 
22  L.  J.,  Q.  B.  5  ;  17  Jur.  457  ;  1  W.  R.  20. 
Affirmed  on  other  points,  1  E.  &  B.  879  ;  23  L.  J., 
Q.  B.  31  ;  1  C.  L.  R.  281  :  17  Jur.  781  ;  1  W.  R. 
359— Ex.  Ch. 

Semble,  unliijuidated  losses  on  a  policy  of 
insurance  cannot  be  made  the  subject  of  set  off. 
Thomihwii  V.  lledman.  11  M.  i:  W.  487  ;  2  D.  (N.S.) 
1028  ;   12  L.  J.,  Ex.  310. 

Policy  under  Seal — Simple  Contract.] — Declar- 
ation on  a  policj'  sealed  with  the  insuring  com- 
pany's seal  as  upon  a  simple  contract.  Semble,  the 
declaration  is  good.  See  lioper  v.  Englhli  and 
Scotthh  Marine  Insurance  Co.,  cited,  1  Arn. 
Insurance  (6th  ed.)  157,  n. 

Evidence  of  Cost  of  Salvage.] — Although  it  is 
not  particularly  laid  in  the  declaration,  the 
expense  of  salvage  may  be  given  in  evidence  in 
an  action  on  the  policy.  Cary  v.  King,  see  Ca. 
t.  Hard.  304. 

Averment  of  Order  to  Effect  Policy— Proof.] — 

I'laintiiis  declaied  on  a  policy  averring  that  they 
were  persons  resident  in  Great  Britain  who 
received  the  order  for  and  effected  the  insurance  ; 
this  held  to  be  a  material  averment  and  not  sus- 
tained by  a  letter  received  by  them  after  the 
policy  was  effected,  directing  them  to  insure  ; 
although  the  policy  was  originally  on  goods 
on  board  the  "Ann,"  or  ships,  or  by  what- 
soever other  name  the  ship  should  be  named  ; 
and  the  plaintiffs  upon  receipt  of  the  letter  pro- 
cured a  memorandum  to  be  made  on  the  policy 
signed  by  the  defendant,  declaring  the  interest 
to'be  on  "board  the  "  Herald,"  the  ship  mentioned 
in  the  letter.     Hell  v.  Jamon,  1  M.  >.V:  Sel.  203. 

Insurance  by  Agent — Declaration.] — Action  on 
policy  by  plaintiff  as  agent  for  owner  of  cargo 
insured;  there  being  an  indorsement  that  the 
policy  was  effected  in  trust  for  the  cargo  owner  : — 
Held,  that  a  declaration  on  the  policy  generally, 
without  setting  out  the  agency,  could  be  proved 
by  evidence  of  the  above  facts.  Peron  v.  Froiie, 
2" Barnard.  304. 

Pleading — Release.] — Declaration  on  a  policy 
on  board  a  ship  at  the  suit  of  D.,  W.  and  A.  ;  W. 
alleged  that  the  policy  was  made  by  them  as 
well  in  theii-  own  names,  as  for  and  in  the  name 
of  every  other  person  to  whom  the  same  did 
appertain  ;  and  it  was  averred  that  one  T.  L., 
and  the  plaintiff  A.  W.,  or  one  of  them,  were  or 
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was  then  and  from  thenceforth  until  the  loss 
iuterestetl  in  the  goods.  Defendant  pleaded  a 
release  by  D.  W.  for  himself  and  his  partner 
A.  \V.  'Ihe  plaintiffs  replied  setting  out  vn  oyer 
the  deed  of  release,  by  which  it  appeared  that 
the  intention  of  the  parties  was  to  release  only 
the  sums  set  opposite  to  their  names,  and  the 
declaration  averi-ed  that  such  moneys  were 
due  upon  other  contracts.  Semble.  that  the 
replication  was  bad  as  argumentative.  Held, 
also,  that  the  plea  was  good.  Wilkinsun  \ .  Lindo. 
7  M.  ct  W.  «1. 

Defences.]  —  A  declaration  stated  that  the 
jilaintiff  made  a  policy  with  an  assurance  com- 
pany, upon  the  goods,  body,  tackle,  apparel,  kc, 
of  a  ship  valued  at  .5,000^. ;  that  the  ship  and 
freight  were  warranted  free  from  average,  under 
3^.  per  cent.,  unless  general,  or  the  *  ship  was 
stranded  ;  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable  to  make  good  all 
claims  and  demands  under  that  polic}'.  and  that 
no  proprietor  of  the  com[)any  should  be  charged 
by  reason  of  that  policy  beyond  the  amount  of 
his  share  in  the  stock  of  the  company  ;  that  the 
company  became  insurers  to  the  jjlaintifE  for 
1,500Z.,  and  the  policy  was  signed  by  the  defen- 
dants as  directors  of  the  company,  and  in  con- 
sideration of  the  payment  of  the  premium,  at 
their  request,  the  (lefendants  undertook  that  the 
company  should  perform  all  things  contained  in 
the  policy  to  be  performed  by  them  :  the  declara- 
tion alleged  that  the  ship  ran  aground,  that  it 
was  necessary  for  her  safety  to  let  go  the  larboard 
bower  anchor  and  keilge  anchor,  and  to  cut  away 
the  cables  from  the  anchors  ;  that  the  anchors 
and  cables  were  left  in  the  sea,  and  lost  to  the 
l)Laintifif ;  that  afterwards  the  ship  was  further 
strained,  damaged  and  broken,  whereby  the 
plaintiff  sustained  a  general  average  loss.  Second 
bleach,  that  the  ship  being  stranded  and  damaged, 
the  Jilaintiff  sustained  an  average  loss  on  the 
ship,  her  masts,  ro)jes  and  cables,  to  a  larger 
amount  than  3Z.  per  cent,  on  all  the  moneys 
insured  thereon,  to  wit,  to  the  amount  of  TiO/.  by 
the  Inindred  for  each  and  every  hundred  irisure<l 
thereon,  whereby  the  comjianj'  became  liable  to 
jiay  to  the  plaintiff  a  certain  sum  of  money,  to 
wit,  200/.,  being  tlieir  iiroprntion  of  the  average 
loss  in  respect  of  the  l,."iii<)/.,  and  that  tli<iug:i  the 
funds  of  the  company  were  suflicient,  tlie  defen- 
< hints  had  not  paid  the  losses.  The  defendants 
]>l(,-aded  that  the  anchors  and  cables  were  not 
left  in  the  sea,  and  lost ;  also  that  the  plaintiff 
had  not  suffered  an  average  loss  on  tiic  ship  or 
vessel,  her  masts,  ropes  and  cables,  to  theamoinit 
of  'M.  per  cent. on  all  the  moneys  issued  thereon  : 
—  Field,  first,  that  tlie  pleas  were  ba<l,  the 
traverses  being  too  large.  Jhntmni  v.  M/r/w//,  'A 
Ex.  -ATi'd  :  «  D.  A:  L.  474  ;  IH  \..  J..  Ex.  220. 

HeM,  secondly,  that  the  stipulation  that  tlie 
ship  and  freight  should  be  fiee  from  average 
under  'Al.  per  cent,  was  not  a  i»roviso  whicii 
re  I ui red  to  be  pleaded,  and  tliat  the  second 
breach  was  bad,  as  it  did  not  distinctly  aver  that 
the  loss  was  more  than  'M.  per  cent,  on  the  value 
of  the  ship.     //;. 

Held,  thirdly,  that  tlie  defendants  were  entitled 
to  judgment  on  the  second  breach,  notwithstand- 
ing tlie  plea  was  bad.     Ih. 

Held,  lastly,  that  the  defendints  were  person- 
ally respoiisihle,  it  being  averred  that  the  funds 
were  sufficient,  and  that  it  was  not  necessary  to 
allege  notice  to  them  of  the  loss.     Jh. 

'I'o   ii   declaration    on    a    valueil    time    jiolicy. 


averring  a  total  loss,  the  defendant  pleaded  only 
a  plea  of  fraudulent  concealment  : — Held,  that  a 
total  loss  was  not  admitted  ;  for  if  that  allega- 
tion had  been  traversed  the  plaintiff  might  have 
recovered  as  for  a  partial  loss.  Kiiui  v.  Wullicr, 
3  H.  &  C.  209  :  33  L.  J.,  Ex.  32.5  ;  1 1  Jur.  (x.s.) 
43  :   13  W.  R.  232— Ex.  Ch. 

To  a  declaration  on  a  policy  alleging  that  the 
insurance  was  made  by  A.,  as  agent  for  the  plain- 
tiff, and  on  his  account,  and  for  his  use  and 
benefit,  and  that  A.  received  the  order  for  and 
effected  the  insurance  as  such  agent,  the  defen- 
dant pleaded  the  policy  was  not  made  by  A.  as 
agent  for  the  plaintiff,  or  on  his  account,  or  for 
his  use  and  benefit,  and  that  A.  did  not  receive 
the  order  for  or  effect  the  insurance  as  such 
agent  :  —  Held,  bad,  on  special  demurrer,  as 
amounting  to  non  assumpsit.  Hedniond  \.  SttiitJi, 
7  Man.  &  G.  457  ;  2  D.  &  L.  280  ;  8  Scott  (n.k.) 
250 ;  13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

The  two  companies,  incorporated  pursuant  to 
6  Geo.  1,  c.  IS,  for  the  purpose  of  granting 
marine  insurances,  are  empowered  by  11  Geo.  1, 
c.  30,  s.  43,  in  all  actions  of  covenant,  on  any 
policj'  of  assurance  under  tlieir  common  seal,  to 
pleacl  generally  that  they  have  not  broken  the 
covenants  of  the  policy  : — Held,  that  this  right 
of  pleading  was  not  taken  away  by  5  &,  6  Vict, 
c.  97,  s.  3,  which  repeals  so  much  of  any  act, 
commonly  called  public,  local  and  personal,  or 
of  any  act  of  a  local  or  personal  nature,  whereby 
a  party  is  enabled  to  plead  the  general  issue,  find 
give  any  special  matter  in  evidence.  Carr  v. 
R(iil<d  Ej-chanqc  Asxii rn nee.  Corpurntion.  1  B.&S. 
95(5  ;  31  L.  J.,  Q.  B.  93 ;  8  Jur.  (N.s.)  384  ;  (>  L.  T. 
105  ;  10  W.  W.  352. 

In  an  action  on  a  policy,  with  the  common 
memorandum,  on  a  share  in  the  Atlantic  Tele- 
graph Company,  alleging  a  total  loss  of  the  cable 
by  perils  of  the  seas,  the  defendant  pleaded  that 
the  subject-matter  of  the  insurance  was  not,  nor 
was  any  part  thereof,  during  the  continuance  of 
tiie  risk  covered  by  the  jxilicy,  lost  by  the  j)ci-ils 
insured  against  or  any  of  them.  Issue  having 
been  joined  on  this  plea,  the  plaintiff  recovered 
in  respect  of  a  small  portion  of  the  cable  only, 
the  rest  not  having  been  lost  by  the  perils  insured 
against,  the  damages  on  the  portion  recovered 
exceeding  3?.  per  cent,  on  tlie  value  of  the  iiolicy  : 
—  Held,  that  the  [ilea  might  be  taken  distribu- 
tively.  and  that  the  verdict  should  accordingly 
be  entered  for  the  defendant  as  to  all  the  claim, 
except  so  far  as  related  to  the  loss  of  the  portion 
of  the  cable  on  whicli  the  plaintiff!  succeeded. 
Piiterxon  v.  Iliirrix,  2  1$.  &  S.  814  ;  9  Jur.  (N.S.) 
173. 

Replications.] — A  declaration  slated  that  S., 
before  his  bankruptcy,  made  a  policy  on  the  ship 
"  Defiance,"  that  the  shi|i  and  goods  sliould  be 
valued  at  2,500/.,  and  averred  a  loss  and  noii- 
l)ayment  by  the  defendant  of  the  sum  insured, 
riea,  that  the  official  assignee  of  S.  madeanother 
]iolicy  upon  the  ship  and  goods,  valued  at  2,500/., 
in  case  of  loss  on  average,  the  adjustment  to  be 
made  irrespective;  of  any  other  assurance,  and 
averring  the  identity  of  the  ship,  the  inlnot, 
the  risk,  the  amount  of  the  interest  and  loss  and 
that  the  insurers  had  pai<l  the  jilaiiitifi's,  whoiiad 
accepted  2.500/..  as  the  agreed  indemnity  for  the 
loss,  arifl  wliich  was  a  full  imhminity.  llcplica- 
tion,  dc  iiijuriil : — Held,  that  the  replication  was 
ba<l,  as  the  plea  amounted  to  a  discharge,  and  not 
to  an  excuse.  Jforyiin  v.  Piire,  4  Ex.  015  ;  19 
L.  .)..  Ex.  201. 
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2.  llKiHTs  OF  Insurers. 

Action  by  Assignee  of  Policy  —  Set-off  by 
Insurers    of  Claims    against   Assured.] — In    an 

action  by  the  a^isignee  <if  a  {K)licy  ot  marine 
insuranco,  the  iiisni-ers  are  not  entitled  to  set  off 
a  debt  incurred  with  them  by  the  assured  for 
premiums  on  policies  effected  with  them  by  the 
assured  after  the  date  of  tlie  assignment ;  for  the 
claim  under  a  policy  for  a  loss  is  for  unliquidated 
damages  to  which  no  set-off  could  be  pleaded  at 
law  under  the  statutes  of  .set-off  in  an  action 
by  the  assuied,  nor  in  ecjuity  in  a  suit  by  the 
assignee,  and  therefore  the  debt  incurred  by  the 
assured  is  not  a  " defence"  open  to  the  insurers 
under  31  &  32  Vict.  c.  86,  s.  1,  that  statute 
being  intended  merely  to  amend  procedure  and 
not  to  alter  the  rights  of  the  parties  to  the 
])olicy  :  nor  is  the  debt  incurred  by  the  assured 
the  subject  of  "set-off"  or  "counter-claim" 
within  the  meaning  of  the  Rules  of  the  Supreme 
Court.  1876,  Ord.  XIX.  r.  3.  Pclhig  v.  The 
JS'rptnne  Marine  Insvranrc  Co.,  49  L.  J.,  C.  P. 
1.^)3  ;  .T  C.  P.  D.  34  :  28  W.  E.  40.")  ;  4  Asp.  M.  C. 
21.j— C.  A. 

Cancellation  of  Policy.] — Two  actions  were 
brought  by  the  same  plaintiff  against  an  insurance 
company  upon  two  marine  insurance  policies. 
After  issue  had  been  joined,  an  order  was  made 
staying  one  action  until  the  other  had  been  tried, 
on  the  terms  of  the  defendants  being  bound 
in  both  by  the  result  of  the  one  which  should  be 
ti-ied.  But  the  jilaintiff  was  not  to  be  bound. 
The  company,  who  resisted  payment  upon  the 
allegation  that  the  policies  had  been  obtained  by 
fiaud,  afterwards  filed  a  bill  in  equity  to  restrain 
the  actions,  and  to  have  the  policies  delivered 
up  and  cancelled.  No  injunction  was  moved  for. 
An  order  was  made  in  the  suit  stajnjig  the 
pioceedings  until  after  the  decision  of  the  action. 
Ultimately  the  action  which  was  tried  was 
decided  in  favour  of  the  company,  on  the  ground 
that  the  policy  had  been  obtained  by  fi-aud. 
The  plaintiff  at  law  then  delivered  up  both 
policies  to  the  company.  Upon  the  suit  coming 
on  for  bearing : — Held,  that  a  decree  must  be 
made  for  cancellation  of  both  policies  ;  and  that 
the  defendant  must  pay  the  costs  of  the  suit. 
London  and  Provincud  Insurance  Co.  v.  Seymour, 
43  L.  J.,  Ch.  120  ;  L.  R.  17  Eq.  88  ;  29  L.  T. 
041  ;  22  W.  R.  201  ;  2  Asp.  M.  C.  169. 

After  Payment  of  Valued  Policy.] — Compen- 
sati(jn  paid  aliunde  to  the  assured,  in  respect 
of  a  loss  not  covered  by  a  valued  policy,  cannot 
be  recovered  by  an  unilerwriter  who  has  paid  as 
for  a  total  loss  ;  since  the  loss  insured  against 
is  not  diminished  by  the  compensation,  and  the 
assured  is  not  estopped  from  alleging  that  there 
was  an  excess  in  value  above  the  amount  agreed 
in  the  jiolicy.  Jinrnand  v.  liodocanachi,  .51 
L.  J..  Q.  B.  .548  ;  7  App.  Cas.  333  ;  47  L.  T.  277  : 
31  W.  R.  65  ;  4  Asp.  M.  C.  576— H.  L.  (E.) 
And  see  IJlaanivj^ot  v.  Da  Costa,  1  Eden,  130. 

Insurer,  after  satisfaction,  stands  in  place  of 
the  assured  as  to  the  goods,  salvage  and  restitu- 
tion in  piojjortioTi  for  what  he  paid,  llanddl  v. 
Cochran.  1  Ves.  98. 

And  aec  XI.  ABANDONMENT,  supra,  cols.  1294 
seq.,  XV.  Subrogation,  supra,  col.  1313. 

Salvage.] — A  ship  being  insured  from  London 
to  Carolina,  was  taken  by  a  Spaniard,  and  retaken 
by  an  English  privateer,  who  carried  her  into 


Boston,  where  no  person  appearing  to  give 
security',  she  was  condemned  and  sold,  and  after 
the  recai)tors  had  their  moiety,  the  residue 
remained  in  the  court  of  admiralty  at  Boston. 
Defendant  brought  an  action  at  law  on  the 
policy  and  recovered  ;  and  plaintiff  by  his 
injunction  bill  insisted  that  defendant  ought  to 
have  recovered  no  more  than  a  moiety  of  the 
loss.  The  court  refused  the  injunction,  for  as 
defendant  had  offered  to  relinquish  the  salvage, 
he  was  entitled  to  recover  the  whole  money 
insured.  By  13  Geo.  2,  c.  4,  s.  18,  the  lecapture 
of  a  ship  is  the  revesting  of  the  owner's  property, 
po  that  it  is  doubtful  whether  the  act  can 
operate,  when  insurances  are  made,  interest  or 
no  interest.  Salvage  must  be  deducted  out  of 
the  money  recovered  by  the  policy,  if  come  to 
the  hands  of  the  assured.  Pringle  v.  Hartley., 
3  Atk.  195. 

Separate  Policies  on  Ship  and  Freight — Pay- 
ment for  Total  Loss  on  Ship— Right  of  Under- 
writers on  Ship  to  Damages  recovered  by  Assured 
for  Unearned  Freight.] — Tlie  defendants  effected 
a  policy  of  insurance  on  their  ship  for  l.OOOZ. 
with  the  plaintiff's  ;  but  insured  the  freight  with 
other  underwriters.  The  ship,  while  proceeding 
to  her  port  of  loading  under  a  charterparty,  was 
run  into  and  damaged  by  another  ship.  The 
defendants  abandoned  her  to  the  plaintiffs,  who 
settled  with  them  as  for  a  total  loss.  The  defen- 
dants afterwards  recovered  in  the  admiralty 
division  against  the  owner  of  the  other  ship, 
damages  in  respect  of  the  loss  of  the  ship,  and 
also  of  the  freight  which  had  not  been  earned : 
— Held,  that  the  plaintiffs  were  not  entitled  to 
recover  the  damages  recovered  in  respect  of  the 
loss  of  freight,  such  damages  being  in  the  nature 
of  salvage  on  freight ;  for  freight  which  has  not 
been  earned  is  not  an  incident  of  the  ownership 
of  the  shiji,  and  does  not  therefore  pass  to  the 
underwriters,  who  have  paid  as  for  a  total  loss 
on  the  ship.  Sea  Insurance  Co.  v.  Iladdcn  or 
Hodden,  h-^  L.  J.,  Q.  B.  252;  13  Q.  B.  D.  706; 
50  L.  T.  657  ;  32  W.  R.  841  ;  5  Asp.  M.  C.  230— 
C.  A. 

Underwriter  after  Payment  under  Policy  en- 
titled to  Damages  for  Collision  recovered  by 
Assured.] — A."s  ship  damaged  B.'s.  B.,  after  he 
had  received  a  sum  of  money  under  a  policy 
which  he  had  effected  on  his  shij),  brought  an 
action  against  A.,  and  recovered  damages  for  the 
injury  done  to  his  ship  : — Held,  that  the  under- 
writer was  entitled  to  the  amount  recovered  for 
the  sum  paid  on  the  policy.  White  v.  Dohinson, 
14  Sim.  273. 

Ships  of  same  Owner  in  Collision — Eight  of 
Action  in  own  Name.] — There  is  no  independent 
right  in  underwriters  to  maintain  in  their  own 
name,  and  without  reference  to  the  person 
insured,  an  action  for  damage  to  the  thing 
insured.  Sivison  v.  Thomson,  3  App.  Cas.  279  ; 
38  L.  T.  1  ;  3  Asp.  M.  C.  567. 

Although  the  underwriters  have  paid  for  a 
total  loss,  and  are  entitled  to  all  the  rights  in 
the  injured  ship  which  belong  to  its  owner,  yet 
if  that  owner  cannot  assert  a  right  for  damages 
against  the  wrongtloer,  neither  can  the  under- 
writers.    Ih. 

Two  ships,  the  property  of  the  same  owner, 
collided  ;  the  underwriters  paid  tlie  insurance, 
effected  on  the  lost  ship,  and  then  claimed  to 
rank    pari    passu    with   the    owners    of    cargo 
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destroyed,  in  the  distribuliou  of  the  fund  lodgetl 
in  court  by  the  owner  as  proprietor  of  the  ship 
which  did  the  damage  : — Held,  that  the  under- 
writers had  no  such  right  under  the  circum- 
stances of  the  case.     lb. 

The  underwriters'  right  must  be  asserted  in 
the  name  of  the  person  insured,  but  if  he  is  the 
jierson  who  has  caused  the  dnmage,  the  right 
cannot  be  maintained  against  himself — Per  Lord 
Cairns.     Ih. 

The  underwriters  of  the  lost  ship  have  no  right 
of  action  against  the  owner  of  the  ship  that  did 
the  mischief,  as  he  himself  had  no  such  right, 
inasmuch  as.  being  the  owner  of  both  vessels, 
any  right  of  action  he  had  must  be  a  right  of 
action  against  himself,  which  is  an  absurdity, 
and  a  thing  unknown  to  the  law — Per  Lord 
Penzance.     lb. 

Damages.] — Underwriters  have  been  held  to 
be  entitled  to  the  damages  recovered  from  a  col- 
liding vessel  in  case  of  a  valued  policy,  though 
the  amount  insured  is  less  than  the  actual  value 
of  the  vessel  insured.  Xorth  of  Eiujlanil  Iron 
Stfiimxh'q)  Insuvancp  Co.  v.  Arni.^fro/it/,  39  L.  J., 
<^  B.  81  ;  L.  It.  5  Q.  B.  81  :  21  L.  T.  822  ;  18 
W.  II.  .520. 

Interest  Vesting  in.] — In  all  cases  of  insurance 
upon  a  ship,  in  which  the  subject  is  not  totally 
annihilatetl,  the  assured  claiming  for  a  total  loss, 
must  give  up  to  the  underwriters  all  the  remains 
of  the  projierty  recovered,  together  with  all  the 
benctit  or  advantage  incident  to  it  ;  or  rather 
such  projierty  vests  in  the  underwriters.  Stcwdvt 
V.  Greenock  Murine  Innnrance  Co.,  2  H.  L.  Cas. 
l.VJ  ;   1  Maci.  H.  L.  :iS2. 

Defence  of  Suit  in  Admiralty.]  —  Insurers 
admitted  to  defend  a  suit  in  admiralty,  in  default 
of  appearance  by  the  master  or  owners.  21ie 
Iteij'ina  del  Mare.  Br.  iV;  Lush.  HI."). 

Policy  set  aside  for  Fraud  —  First  Under- 
writer signing  as  Decoy  Duck.] — Where  the 
first  uiidiM-writer  signs  the  pulley  as  a  decoy 
(luck,  under  an  agreement  between  himself  and 
the  assured  that  he  shall  not  be  called  upon  to 
pay  in  case  of  loss,  the  [xilicy  will  be  set  aside 
fur  fraud.      Wiiion  v.  Ducket,  3  Burr.  \'M>\. 

Action  by  Underwriters  to  restrain  Holders 
from  Proceeding  on  Policy.  J  — If  a  policy  is 
liabh'  tu  be  cu[iip|<-t(iy  iivuided,  as  on  tlie  ground 
(4'  fraud  or  misrepresentation,  a  court  of  equity 
lias  jurisdiction  to  direct  its  delivery  up  and 
cancellatiun,  but  it  has  no  jurisdiction  to  <lirect 
the  cancellation  of  a  policy  to  any  claim  on 
which  there  is  a  good  legal  defence,  or  to  declare 
th.it  there  is  no  liability  upon  it.  If  there  is 
danger  of  the  evidence  for  the  defence  being 
lust,  the  reineily  is,  not  an  action  for  cancellation, 
but  an  action  to  perjietuate  testimony.  Jiroohimi 
V.  Miindxlaii,  ".7  l>.  .1..  eh.  KiUl  ;  :is  Ch.  D.  GHO': 
58  L.  T.  HUi  :  :{•;  \V.  Pi.  tJlU  ;  G  Asp.  M.  C.  2'J(;. 

Contribution  between  Insurers  — Wharfingers' 
and  Merchants'  Policies. j  See  .\ortli  Iiiitish 
(I ml  Mrnunit lie  I nuiiru nn-  Co.  v.  JjOiiilon,  hirer- 
pool  mid  (ilolie  J  11.111  ritncr  Co.,  4t>  L.  .J.,  Cli.  ')'M  ; 
.■>  Ch.  1».  .■-r.'.l  :   :5(;  J>.  ■]•.  G2'.)— C.  A. 

Assignment  of  Right  of  Action — Use  of  Name 
— Subrogation. J — A  |.aynienl  honestly  made  by 
insurers  in  >atisfaction  of  a  claim  by  tlie  iiisuied 
uinlei-  a  policy  granted  by  the  insurers  is  such  a 
settlement  of  a  claim  mad(-'  under  the  policy  as 


entitles  the  insurers  to  the  remedies  available  to 
the  insured.  And  when  the  insured  have  given 
a  formal  assignment  of  all  their  rights  and 
causes  of  action  in  respect  of  the  property 
insured,  with  the  stipulation  that  the  assign- 
ment shall  not  authorise  the  use  of  the  name  of 
the  insured,  such  an  assignment  is  a  legal  chose 
in  action  under  the  Queensland  Judicature  Act 
(40  Vict.  c.  8t)),  which  follows  the  English 
.Judicature  Act,  1873,  s.  2.5,  sub-s.  6.  King  v. 
Victorid  Iiisnrinice  Co.,  6.5  L.  J.,  P.  C.  38  ; 
[1896]  A.  C.  250  ;  74  L.  T.  206  ;  44  W.  11.  592— 
P.  C. 

The  respondents  paid  a  claim  in  respect  of  a 
loss  occasioned  by  the  negligence  of  the  govern- 
ment, represented  by  the  appellant.  The  insured 
assigned  to  them,  on  receiving  the  amount  of 
the  claim,  an  assignment  of  all  rights  of  action 
against  the  government,  subject  to  the  stipula- 
tion that  the  assignment  shou.ld  not  authorise 
the  use  of  the  insured's  name  in  legal  pro- 
ceedings : — Held,  that  there  had  been  a  valid 
assignment  of  a  legal  chose  in  action,  and  that 
it  was  not  competent  for  the  appellant  to  plead 
that  the  loss  was  not  within  the  risks  covered 
by  the  policy.     lb. 


3.  Bankruptcy. 

Proof  of  debts  arising  upon  insurance  of  ships 
must  be  against  the  separate,  not  joint  estate. 
Anfferstcin.  Ex  parte.  1  Bro.  C.  C.  399.  S.  P., 
Le!;  Ex  parte,  1  Bro.  C.  C.  400. 

Upon  separate  commission  of  bankruptcy  the 
benefit  of  an  insurance  eifected  by  baidcrupt  on 
his  own  account  on  joint  propert}'  is  not  liable 
to  joint  creditors.  Browne,  Ex  parte,  t!  Yes. 
136. 

Upon  a  separate  commission  of  bankruptcy', 
the  benefit  of  an  insurance  efi'ected  by  the  bank- 
rupt upon  his  own  account  on  a  ship  of  which  he 
was  joint  owner  is  not  liable  to  the  joint  credi- 
tors.    Piirrij.  Ex  parte,  ;5  Ves.  575. 


4.   INTEIIEST   IlECOVERABLE. 

Before  3  i:  4  Will.  4,  c.  42.  s.  29,  an  under- 
writer on  a  [lolicy  was  not  liable  to  pay  interest 
on  tlie  amount  of  his  subscription,  althougli  he 
had  no  colourable  ground  for  refusing  to  pay  the 
loss,  unless  a  distinct  demand  of  the  monej'  had 
Vjeen  made  at  an  earlier  jjcriod  for  that  purpose. 
liain  V.  Cane,  M.  &  M.  2t)2  ;  3  Car.  &  P.  496. 
S.  P.,  Kinijxton  v.  Mclidoxh,  1  Cam[).  518. 


5.   CllANClOIIV   .IriasDiCTION. 

Action  on  Policy — Jurisdiction  in  Chancery  — 

Demurrer.  J — 'i'o  a  bill  bruughl  to  r( vera  sum 

(hie  ujiuM  a  puli(!y  of  iiisur.'incc  tlic  (Icfeiidants 
demurred,  because  the  phiintilf  s  remedy  was  at 
law.  Demurrer  allowed.  Be  Ghctof  -v.  London 
.\s.i,ira,icr  Co..  4  Biu.  1'.  C.  436. 

Chancery  Jurisdiction.] — A  bill  was  filed  l>y 
the  underwriter  of  a  policy  of  insurance  on  a 
ship,  to  have  the  policy  delivered  up,  on  the 
ground  of  deviation  andunseaworiluness.  butoidy 
deviation  being  proved,  the  bill  was  dismissed. 
Thornton  v.  Kniijht,  16  «iin.  509  ;   13  Jur.  180. 

In  Case  of  Fraud.]  —  See  Wilnon  v.  Buchet, 
ante,  col.  1333. 
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6.  Early  Actions  on  Policies. 
Early  Actions   on  Policies  of  Assurance.] — 
A«,v/c)-    V.     CoiirU.     2     Keb.    430.       (,'oniiii      v. 
Foii/u:  2  Keb.  722. 

Mayor's  Court  of  Bristol— Custom— Trial  by 
Tales  Jury.] — Action  on  jiolicy  in  mayor's  court 
<>(  i^iistol.  There  being  a  dcticiency  of  jurymen, 
;i  tales  was  awarded  and  verdict  fur  the  iilaintifl:  : 
— Held,  in  error,  that  the  custom  alleged  as  to 
trial  bv  tales  was  not  good.  Find  v.  Kii'ujlit.  2 
Keb.  222. 

Court  of  Policies  of  Assurance.] — Prohibition 
refused  wheie  the  defendant  hail  a[)j)earcd  in  the 
court  of  policies  of  assurance.  Oi/lcs  v.  Jlam/inll, 
Stvle,  418. 

Knle  nisi  for  i)rohibition  to  court  of  assurances. 
TJelhi/c  V.  Pnnidfout,  1  Show.  8y(i. 

Plea  of  action  brought  for  same  cause  in  the 
court  of  assurances  : — Held,  no  bar  to  an  action 
at  common  law.      CaiiiP  v.  Mci/.,  2  Sid.  121. 

XVII.  INSURANCE  BROKERS  AND 
AGENTS. 

1.  llrtainrr  mid  Eiiiploijnwnt.  133."). 

2.  JJutii  rind  Liiihilifi/,  133(). 

3.  Autliority  fn  Pnij  and  Ih'ceirc  Zo.sse.i,  1340. 

4.  S't-0,tf\  1342. 

.0.  Liability  fur  Pulicy  3fo?ii'i/.s,  1344. 
i).  Mcnnnwratiu/i,  1344. 
7.  Lie>i,  134G. 

1.  Retainer  and  Employment. 

Joint  and  Several.] — Where  a  power  of  attor- 
ney, signed  by  the  defendant,  was  given  to  fifteen 
persons  by  name,  "  jointly  or  separately,  to  sign 
iind  underwrite  all  such  policies  of  assurance  as 
they  or  any  of  them  should  jointly  or  separately 
think  proper"  : — Held,  that  this  was  to  be  con- 
strued as  a  joint  and  several  authority  ;  and  that 
the  [)laintiff  might  maintain  an  action  on  a  policy 
underwritten  by  four  of  the  persons  therein 
named.  Gvthrie  v.  Armstrovg,  1  D.  &:  R.  248  ; 
5  B.  &  Aid.  f,28. 

Delegation.] — Semble,  that  under  a  power  of 
attorney  by  A.  to  B.  "  to  underwrite  any  policy 
of  insurance  not  exceeding  100/.,  and  to  subscribe 
to  the  same  his  (A.'s)  name,  and  to  settle  and 
adjust  losses,"  although  B.  cannot  delegate  his 
whole  authority  to  another,  yet,  having  signed  a 
slip  for  the  jjolicy,  the  signature  of  his  clerk  for 
him,  and  in  his  absence,  to  a  policy  made  in  pur- 
sance  thereof,  is  a  good  execution  of  the  power, 
that  being  only  a  ministerial  act,  which  he  might 
authorise  another  to  do  for  him,  but  he  must 
himself  execute  the  power  in  all  matters  in  which 
his  judgment  and  (liscretion  are  requisite.  In 
the  present  case,  the  ])olicy,  after  it  was  so  exe- 
cuted by  the  clerk  of  B.,  having  been  shown  to 
A.,  who  "then  offered  terms  of  settlement : — Held, 
that  A.  had  adopted  the  act  of  B.  Mason  v. 
Jo.tepJi,  1  Smith,  406. 

Where  a  party  gave  an  order  to  a  firm,  consist- 
ing of  several  persons,  to  effect  an  insurance  : — 
Held,  that  he  was  boundby  an  insurance  effected 
by  another  firm,  where  both  firms  had  several 
partners  in  common.  Dichsun  v.  Lodge,  1  Stark. 
22G  ;  18  R.  R.  7fi4. 

Nature  of  Authority.] — A  person,  who  has 
several  times  allowed  an  agent  to  subscribe  poli- 


cies in  his  name,  is  bound  by  such  signature!  ; 
and  evidence  of  his  so  having  allowed  it  to  be 
done,  is  suflficient  without  producing  a  power  of 
attorney,    ypul  v.  Erriiiij.  1  Esp.  (11  ;  .">  R.  R.  720. 

The  authority  of  a  broker  employed  to  effect  a 
policy  may  be  revoked  after  the  imdervvriters 
have'signeil  the  slip,  till  such  time  as  they  have 
actually  subscribed  the  policy  ;  and  if  the  broker, 
having"  procured  a  slip  to  be  written,  on  terms 
within  the  scope  of  his  original  authority  receives 
an  intimation  from  his  principals,  that  they  will 
not  submit  to  these  terms,  and  afterwards  effects 
the  policy,  and  pays  the  premiums  to  the  under- 
writers, he  can  maintain  no  action  against  his 
principals  for  commission  or  for  money  i)aid. 
Waricich  v.  Sladi;,  3  Camp.  127  ;  13  R.  R.  772. 

A  broker  at  Liverpool  was  authorised  by  his 
principal  in  London  to  underwrite  in  the  name 
of  the  latter  policies  of  marine  insurance  not 
exceeding  100/.  on  any  one  vessel.  The  broker 
underwrote  a  policy  for  l.")0/.  It  is  well  known 
in  Liverpool  that  the  amount  for  which  a  broker 
can  underwrite  the  name  of  his  principal  is 
limited,  but  the  limit  is  not  disclosed.  In  an 
action  on  the  policy  : — Held,  that  the  broker 
having  exceeded  his  authority,  and  the  contract 
being  indivisible,  the  policy  was  void.  Bainexw 
Eiriiuj.  4  H.  &  C.  .511  ;  35  L.  J.,  Ex.  194  ;  L.  R. 
1  Ex.  320  ;  14  L.  T.  783  ;  14  W^  R.  732. 

To   Cancel.] — The  authority  given  to  a 

broker,  when  he  is  to  effect  a  policy,  does  not 
extend  to  warrant  him  in  cancelling  it.  Xeiios 
V.  Wicliham,  3(i  L.  J.,  C.  P.  318  ;  L.  R.  2  H.  L. 
296  :  16  L.  T.  800  ;  16  W.  R.  38. 

After  the  broker  had  prepared  a  slip,  and  the 
projiosed  insurer  had  acccjjted  it,  and  had  pre- 
pared a  policy  in  accordance  with  it,  a  desire  was 
expressed  by  him  and  assented  to  by  the  under- 
writer, that"  the  policy  should  be  cancelled,  on 
which  a  cancellation  was  in  form  effected  : — 
Held,  that  this  was  not  effectual  as  to  the 
assured,  who  had  not,  in  fact,  given  the  broker 
any  authority  to  cancel  the  policy.     Ih. 

Usage  as  to  Cancelling — Written  Contract 
excludes.] — The  usage  of  insuiance  brokers  at 
Liverpool  is  that  if,  on  the  occasion  of  a  policy 
for  time  being  cancelled  before  the  expiration  of 
the  time,  the  premium,  or  a  part  of  it,  is 
to  be  returned ;  the  return  made  only  in 
respect  of  unbroken  months ;  but  a  contract 
made  by  a  proposal  in  these  terms  :  "  We  will 
thank  you  to  render  us  a  credit  note  for  unex- 
pired term,  say  from  the  12th  instant  to  the 
date  of  the  expiration  of  the  policy,"  and  an 
acceptance  in  these  :  "  Please  to  hand  bearer 
stamped  policies,  &c.,  to  put  forward  terms  for 
cancelling,"  must  be  construed  as  having  been 
made  irrespective  of  and  excluding  the  usage. 
liainex  v.  Wood  fall,  6  C.  B.  (N.s.)  657  ;  28  L.  J., 
C.  P.  338  ;  6  Jur.  (x.S.)  19. 


2.  Duty  and  Liability. 

Negligence  in  Effecting.] — A  broker  who  has 
neglected  to  insure  tlie  premium  according  to 
the  directions  of  his  priuci^)al,  cannot  set  up  as 
a  defence,  that  he  was  directed  also  to  insure 
against  British  capture  ;  for  that  is  not  a  crime 
so  as  to  render  the  whole  insurance  illegal, 
though  it  would  be  void  pro  tanto.  lila.^n-  v. 
Cowie,  1  M.  cV:  S.  52. 

An  agent  who  acts  bona  fide  in  effecting  an 
insurance  for  his  principal  is  not  liable  to   be 
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calletl  upon  by  him  because  the  insurance  might 
possibly  hive  been  effected  on  better  terms. 
Mnorr  V.  Jlourr/ur,  Cowp.  479. 

It  is  gross  negligence  in  an  insurance  broker 
employed  to  insure  goods  from  a  certain  point  in 
their  voyage  home,  to  effect  a  policy  "at  and 
from"  that  point,  "beginning  the  adventure 
fi(im  the  loading  thereof  on  board."  Purh  v. 
Iiiimmund.  C>  Taunt.  41).') :  2  Marsh.  181) ;  4  Camp. 
344  ;  Holt,  80  :  !«  R.  K.  6.58. 

Insurance  Vjrokers  were  ordered  to  effect  a 
])nlicy  "at  anil  from  Teneriffe  to  London": — 
Hold,  that  they  were  liable  for  not  inserting  in 
it  a  liberty  ••  to  touch  and  stay  at  all  or  any  of 
the  Canary  Islands."'  tliat  being  usually  insertetl 
in  policies  from  Teneriffe.  MuUouijh  v.  Burhcr, 
4  Camp.  1.50. 

It  is  the  duty  of  a  broker,  under  an  under- 
taking to  effect  a  particular  insurance,  to  give 
notice  to  his  principal  nf  his  inability  to  effect 
it.  Calhindrr  v.  Oelr'icltx.  <a  Scott,  7G1  ;  .">  Bing. 
(x.C.)  58  :  S  L.  .1.,  C.  P.  2o. 

A  broker,  in  pursuance  of  instructions  pre- 
viously received  fiom  Sunderland,  effected  a 
jiolicy  at  Lloyd's  at  a  time  when  a  letter  lay  on  his 
table  at  the  coal  exchange  unopened,  announcing 
the  ship's  loss  : — Held,  that  the  jury  was  war- 
ranted in  finding  tliat  this  was  no  such  want  of 
diliirence  as  avoided  the  policy.  Wake  v.  Attij, 
4  Taunt.  4'.)8  ;   13  K.  K.  (KiO. 

A  broker  effecting  an  insurance,  omitted  to 
conmiunicate  a  material  letter,  by  reason  whereof 
the  assured  failed  in  actions  against  some  under- 
writers, and  offeied  the  broker  tlie  defence  of 
othei's :  and  on  his  refusal,  without  furthei- 
consulting  him.  made  restitution  to  others  who 
had  jjaid  the  losses  without  suit  : — Held,  that 
the  assured  might  recover  against  the  broker  as 
well  the  amount  of  tliese  losses  so  unpaid,  as 
fif  the  otliers.  Miiijdpw  v.  Forrester,  5  Taunt. 
(;i.5  ;   1.5  K.  K.  597. 

If  a  mercliant  orders  an  insurance  broker  to 
effect  a  policy  for  time,  on  a  cargo  of  corn,  with- 
out giving  any  direction  as  to  those  with  whom 
the  policy  is  to  be  effected,  and  the  insurance 
broker  effects  the  i)olicy  with  one  of  the  char- 
tered companies,  by  whose  |)olicics  corn  is  war- 
ranted against  partial  losses,  although  the  ship 
is  stranded  ;  njion  a  liirgu  |)artial  If>ss  happening 
uixui  tills  cargo  after  a  stranding  of  the  slii|),  the 
meichant  cannot  maintain  an  action  against  the 
insurance  broker  for  not  effecting  the  policy 
with  i)rivate  underwriters,  who,  by  the  common 
form  of  a  |iolicy,  would  have  Ijcen  liable  for 
this  partial  loss.  Comber  v.  Andermn,  1  Camp. 
523. 

Merchants  in  London  receive  from  a  stranger 
living  abroad  a  bill  of  lading  and  letter  request- 
ing them  to  insure  the  goo<ls.  They  decline  to 
receive  the  goods  or  to  do  business  for  the  con- 
signor, but  acting  Ijonsl  fide  with  a  view  to  hi.s 
interest  indorse  the  bill  to  a  friend  of  his,  who 
afterwards  fails  with  the  i)roce('ds  in  his  hands: 
—  Held,  that  the  merchants  were  lial)le  to  the 
consignor  for  the  amount.  Curlelt  v.  (inrdnii, 
3  Camp.  472  ;  14  It.  It.  .sl3. 

Indorsing  Memoranda — Alteration  of  Voyage.] 

— An  iiisMiani'i'  liiokci'  had  Imm-ii  cniiiloyrd  by  a 
merchant  to  procujc  iiolicics  to  be  underwritten 
upon  a  ship  ami  cargo  from  L.  to  St.  T.,  with 
leave  to  call  at  M.  and  T.  On  the  aiTival  of 
the  ship  at  M.,  the  sujicrcargo  advised  the  mer- 
chant of  an  alteration  in  the  course  of  the 
voyage.     Tlie  mercliant  jiut  the  letter  containing 


the  information  into  the  hands  of  the  broker, 
with  instructions  to  do  the  needful  with  it.  The 
broker  accordingly  procured  memorandums  to 
be  indoiseil  on  the  policies,  containing  permis- 
sion to  call  at  certain  places  not  mentioned  'u\ 
the  policies.  Tlie  vessel  was  lost  at  a  place  not 
covered  by  the  memorandums.  In  an  action 
against  the  broker  for  negligence  in  not  having 
procured  alterations  conformable  with  the 
instructions  contained  in  the  letter  : — Held,  that 
the  evidence  of  insurance  brokers  and  under- 
writers as  to  what  alterations  of  the  policies  a 
skilful  insurance  broker  ought,  in  their  judg- 
ment, to  have  procured,  having  in  his  possession 
the  policies,  the  invoices  of  the  goods,  and  the 
bills  of  lading,  and  also  the  letter  of  the  super- 
cargo, and  being  instructed  to  do  the  nee(lful, 
was  admissible.  Chapman  v.  Walton.  3  M.  cfc 
Scott,  389  ;  10  Bing.  57  :  2  L.  .J..  P.  C.  2ln. 

Negligence  in  not  Eff'ecting  —  Measure  of 
Damages.] — A.,  a  merchant  at  Seville,  wrote  to 
i>.,  his  agent  at  Liverpool,  desiring  liim  to  insure 
a  cargo  of  fruit  to  that  jjlace.  B.,  acting  bona 
fide,  instructed  one  C,  a  person  who  had  occa- 
sionally acted  as  A.'s  agent  in  London,  to  get  a 
policy  effected  there.  C.  for  that  purpose 
employed  one  D.,  an  insurance  broker,  who 
effected  the  insurance  in  his  own  name,  and 
afterwards  received  the  amount  of  a  loss  from 
the  underwriters,  but  retained  it,  claiming  a  lieu 
for  a  debt  due  to  him  from  C.  in  respect  of 
premiums  and  commission  on  former  transac- 
tions. In  an  action  by  A.  against  B.  for 
negligently  omitting  to  effect  a  good  and  avail- 
able insurance  upon  the  cargo,  and  neglecting  to 
take  stejis  to  get  the  money,  the  jutlge.  treating 
it  as  immaterial  whether  the  letter  of  instruc- 
tions from  B.  to  C.  had  been  shown  to  D.  or  not, 
ruled  that  B.  had  violated  his  duty  as  agent,  by 
employing  another  agent  in  liOndon  instead  of 
effecting  the  policy  himself,  and  that  he  was 
responsible  for  the  whole  amount  I'eceived  from 
the  underwriters  by  D.  : — Held,  that  this  was 
not  the  true  measure  of  damages  ;  for  that  if 
B.'s  letter  of  instructions  had  been  shown  to  D. 
at  the  time  lie  was  emjiloyed  to  effect  tlie  policy, 
he  could  acquire  no  lien  upon  the  jiroceeds  for 
the  debt  due  to  him  from  C.,  and  his  unlawful 
detention  of  the  money  could  not  give  A.  a  right 
of  action  against  B.  fur  the  whole  amount  so 
received  by  D.,  though  B.  might  be  liable  for 
some  nominal  damages  in  respect  of  the  breach 
of  his  duty  as  agent,  and  therefore  that  fact 
ought  to  have  been  ascertained.  Cahill  v.  JJaiv- 
xo/i,  3  C.  B.(N.S.)  10(i ;  2t;  L.  J.,  C.  P.  253  ;  3.Jur. 
(N.S.)  1128. 

Question  for  Jury — Time  for  Effecting.! — In 
an  action  against  an  insurance  lnoker  tor  not 
effecting  an  insurance  pursuant  to  his  retainer, 
the  <leclaration,  after  stating  his  employment  to 
cause  an  insurance  to  be  inaile  on  tlie  plaintiff's 
ship  tackle,  icr.,  and  his  acceptance  of  such 
employment,  alleged,  )>y  way  of  breacli,  that, 
although  a  rea.sonable  time  had  elapsed,  and 
before  the  loss  of  the  sliiii,  yet  he  did  not  nor 
would  within  such  time  cause  to  be  made, 
according  to  the  custom  of  merchants,  insurance 
upon  the  ship,  tackle,  A:c. ;  nor  cause  the  same 
to  )>e  insured  ;  nor  a  poliey  of  insurance  to  be 
maiic,  subscribed,  and  underwritten  thereon  from 
and  against  the  perils  of  the  sea  and  other  risks 
usu.'dly  Ijorne  by  underwriters  :  nf)r  did  nor  would 
cair-e  tiie  plaintiff  to  be  insured  in  respect  of  the 
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ship,  tackle,  ifcc  from  and  against  such  perils  ; 
ni>r  (lid  nor  woiUd  cause  to  be  made  thereon  any 
insurance  or  ])olicies  of  insurance  subscribed  or 
underwritten  ;  hut  he  so  to  do,  wrongfull^y  and 
in  breach  of  his  duty  and  retainer,  wholly 
neglected  and  refused.  It  appeared  that  the 
broker  had,  shortly  after  he  had  been  so 
cuiployed,  contracted  with  the  Newcastle  Com- 
mercial Insurance  Company  for  an  insurance  on 
the  jilaint ill's  ship,  kc,  and  shortly  afterwards 
obtained  from  the  secretary  of  the  company 
what  purported  to  be  copies  of  the  policies. 
Stami)ed  jjolicies  were  afterwards  subscribed, 
Ijut  not  given  out,  it  being  the  practice  of  the 
•company  to  retain  them  in  their  possession  until 
wanted  in  consequence  of  a  loss.  There  was  no 
jireeise  evidence  as  to  the  time  when  the  stamped 
policies  were  actually  executed  ;  the  evidence 
being,  that  it  w^as  usual  to  execute  them  very 
shortly  after  the  order.  To  a  demand  for  the 
policies  on  the  part  of  the  plaintiff  after  the  loss 
■of  the  vessel,  the  broker  sent  an  evasive  reply. 
It  was  left  to  the  jury  to  say,  whether  or  not  the 
broker  had  procured  the  jiolicies  to  be  executed 
within  a  reasonable  time.  The  jury  having  found 
for  the  i>laintiflf,  and  the  judge  being  satisfied 
with  the  verdict,  the  court  refused  to  grant  a 
new  trial.  Turp'ni  v.  Bilton,  6  Scott  (n.r.)  -H?  ; 
5  Man.  &  G.  45.5  ;  12  L.  J.,  C.  P.  167  ;  7  Jur.  950. 

Agents.]  —  An  agent  employed  to  ship  and 
insiu'c  goods  having  wilfully  omitted  to  insure 
them  is  liable  to  the  same  extent  as  an  under- 
writer would  have  been  had  he  insured.  Smith 
T.  rrirc.  2  F.  &  F.  748. 

The  owners  of  the  goods  having,  after  a  partial 
loss,  agreed  with  the  agent  to  sell  to  him  the 
goods  at  a  price  less  than  the  invoice  price, 
asserting  that  they  were  worth  the  invoice  price, 
and  also  that  the  loss  was  total : — Held,  that  as 
these  were  matters  rather  of  opinion  than  of 
fact,  the  statements  would  not,  even  if  untrue, 
amount  to  fraud,  which  would  avoid  the  agree- 
ment.    Ih. 

Nature  of  Authority.] — On  the  employ- 
ment of  any  mercantile  or  commercial  agent,  it 
is  for  the  jury,  in  the  absence  of  any  express 
evidence  of  the  nature  of  his  duties  on  such 
■employment,  to  judge,  from  their  own  knowledge, 
what  those  duties  are  ;  and  thus,  on  the  employ- 
ment of  an  insurance  agent  to  effect  an  insurance, 
or  get  it  effected,  it  is  for  the  jury,  in  the  absence 
■of  any  exi)ress  evidence,  to  judge  whether  he  was 
employed  to  get  the  insurance  effected,  or  only  to 
place  the  business  in  the  hands  of  brokers  to 
■effect  it ;  and  whether  he  is  r&sponsible  for  their 
neglect  or  default,  especially  in  not  getting  it 
effected  with  responsible  insurers,  and  in  not 
informing  his  employer,  the  insured,  who  they 
are.  in  order  to  enable  him  to  sue  them.  Ilurrell 
v.  Bullavd,  :^  F.  A:  F.  445. 

Correspondents.] — A  merchant  abroad,  having 
-effects  in  the  hands  of  his  correspondent  here, 
may  compel  him  to  procure  an  insurance  for  him. 
Smith  V.  LaxceUcx,  2  Term  Rep.  187  ;  1  R.  R. 
457.  And  see  Widlare  v.  Toll/air,  2  Term  Rep. 
188,  n. ;  and  Smith  v.  CoUogan,  2  Term  Rep. 
28^s.  n. 

If  a  merchant  here  has  been  accustomed  to 
procure  insurances  for  his  correspondent  abroad 
in  the  usual  course  of  trade,  the  latter  has  a 
right  to  expect  an  insurance  at  the  hands  of  the 
former,  unless  some  i)revious  notice  is  given  to 
the  contrary.    Jb. 


If  a  merchant  abroad  scntls  bills  of  lading  to 
his  correspondent  here,  and  at  the  same  time 
gives  directions  to  procure  an  insurance,  the 
latter  cannot  accept  the  bills  of  lading  without 
obeying  the  orders  to  insure.     Ih. 

If  a  merchant  abroad,  interested  in  goods  and 
the  freight  of  a  cargo,  mortgages  them  to  his 
creditor  here,  for  payment  of  money  at  a  certain 
day,  and  by  letter,  inclosing  the  bills  of  lading, 
directs  him  to  insure  ;  the  latter  will  be  liable  to 
an  action  for  not  insuring,  notwithstanding  the 
mortgage  has  become  absolute  before  the  letter 
is  received.  Ih.  See  also  as  to  neglect  in  rein- 
suring. Great  Westemi  Insurance  Co.  of  New 
York  V.  Cin/liff'r,  jiost,  col.  1845. 

Liability  of  Broker  for  Premiums — Promise  by 
Assured  to  Pay]. — See  Unicerse  In.iurance  Co.  of 
Jlihni  V.  Mcrcliants  Marine  Imurancc  Co.,  ante, 
col.  1311. 

3.  Authority  to  Pay  and  Receive  Losses. 

To  Pay — Not  Implied.] — An  insurance  broker 
has  no  implied  authority  to  pay  the  assured 
losses,  either  total  or  partial,  for  the  underwriter 
who  employs  him.     Bell  v.  AuMJo,  4  Dougl.  48. 

If  an  insurance  broker,  when  a  loss  happens 
upon  a  policy  which  he  has  effected,  pays  the 
assured  the  full  amount  of  the  money  subscribed, 
he  cannot  recover  back  any  part  of  it,  upon  the 
ground  that,  before  the  loss  happened,  one  of 
the  underwriters  upon  the  policy  had  become 
insolvent,  and  that  he  was  not  aware  of  the  fact 
when  he  paid  the  monev.     Edijar  v.  Bumdead, 

I  Camp.  411  ;  10  R.  R.  713. 

If  an  insurance  broker,  living  at  a  distance 
from  his  principal,  upon  a  loss  happening,  gives 
him  credit  in  account  for  the  money  due  from 
the  underwriters,  he  cannot  a  considerable  time 
after  make  a  demand  upon  him  for  the  amount 
of  the  sums  subscribed  by  several  of  the  under- 
writers who  have  become  insolvent  without 
jjajnng.     Jam.eso>i  v.  Swainstone,  2  Camp.  546,  n.  ; 

II  R.  R.  794,  n. 

The  plaintiff  instructed  a  broker  to  insure  his 
ship  ;  the  broker  signed  a  policy  on  behalf  of  the 
defendant,  an  underwriter.  The  ship  was  lost, 
and  the  plaintiff"  received  from  the  defendant  a 
credit  note  for  payment  in  respect  of  the  loss. 
Credit  notes  are  usually  paid  within  a  month 
from  their  date.  At  the  time  of  signing  the 
policy,  and  also  of  the  adjustment,  the  broker 
had  money  of  the  defendant  sutticient  to  pay  the 
loss.  Nearly  three  months  after  the  credit  note 
was  given  tlie  broker  stoj)ped  payment.  The 
plaintiff  then  applied  to  the  defendant  for  the 
amount  of  the  loss  :— Held,  that  the  plaintiff 
had  not  induced  the  defendant  to  believe  that 
he  looked  to  the  broker  for  payment,  and  that 
the  defendant  was  liable.  Marfarlanev.  Glan- 
namijjolo,  3  H.  &  N.  SCO  ;  and  .ur  X.  LOSSES,  ante, 
cols.  1266  seq. 

Notice  on  whose  behalf  Policy  Effected — 

Overplus.] — Insurance  brokers  who  have  effected 
a  policy,  without  notice  that  it  is  not  on  account 
of  the  person  from  whom  they  receive  the  order, 
have  no  right  to  pay  the  overplus  of  the  policy 
moneys  remaining  after  deduction  of  their  balance 
to  the  agent,  and  if  they  tlo  so  the  amount  may 
still  be  recovered  by  the  princii)al.  Mann  v. 
Forrcder,  4  Camp.  60  ;  15  R.  R.  724. 

■ Policy  Money  paid  by  Mistake — Recovery 

from  Agent  of  Assured.] — Action  by  underwriter 
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against  agent  of  insured  for  money  had  and 
received,  being  money  paid  to  the  agent  by  under- 
■\vriters  for  a  loss,  which  afterwards  was  ascer- 
tained to  be  a  foul  loss.  The  money  had  been 
jiassed  in  account  to  the  principal,  but  no  bills 
accepted  or  new  credit  eivcn  in  respect  of  it  : — 
Held,  that  the  plaintiff  could  recover.  Btdler 
V.  Ilarrigon.  2  Cowp.  56."). 

To  Receive.] — An  action  is  maintainable  by 
an  assured  part  owner  of  a  vessel,  against  an 
insurance  broker.  Avho  has  received  from  the 
landerwritere  the  full  amount  of  the  sums  sub- 
scribed on  a  total  loss,  although  there  are  several 
other  persons  interested  as  part  owners,  and  who 
had  given  the  broker  notice  of  their  interest, 
where  the  plaintiff  insured  on  the  whole  ship 
generally,  by  means  of  his  captain,  who  gave 
the  order  for  effecting  the  insui-ance.  Roberts  v. 
OfiiUnj.  9  Price,  269  :  2H  R.  R.  761. 

Where  a  person  employed  by  shipowners,  as 
their  agent,  effected  a  policj',  and  rei>resented 
himself  as  the  principal  to  the  brokers,  who 
cause  such  insurance  to  be  effected  : — Held,  that 
where  the  brokers  received  the  amount  of  the 
loss  from  the  underwriters,  and  paid  it  over  to 
the  agent,  thej'  were  not  liable  to  the  owners 
for  money  had  and  received,  although  part  of  the 
money  was  paid  to  the  agent  after  they  were 
informed  of  his  having  acted  in  that  capacitv. 
Jipll  v.  Jiitfing,  1  Moore,  C.  P.  1.55  ;  19  R.  R.  533. 

Wliere  a  broker  in  whose  name  a  policy  under 
seal  was  effected,  brouglit  an  action  thereon,  and 
the  defendants  pleaded  payment  to  the  plaintiff, 
according  to  the  tenf)r  and  effect  of  the  policy, 
and  the  proof  was,  that,  after  the  loss  happened, 
the  assurers  paid  the  amount  to  the  broker  by 
allowing  him  credit  for  premiums  due  from  him 
to  them  : — Held,  that,  although  that  was  no 
payment  as  between  the  assured  and  assurers,  it 
was  a  good  payment  as  between  tlie  plaintiff  on 
the  record  and  the  defendants;  and,  therefore, 
an  answer  to  the  action.  Gihtion,  v.  Winter,  5 
B.  &  Ad.  96  ;  2  X.  i:  M.  737. 

Authority  to  take  Payment  by  Bill.] — 

An  insurance  broker,  who  is  authoiised  to  receive 
jiayments  from  underwriters  on  behalf  of  his 
principal,  has  no  authf)rity  to  receive  a  three 
months"  bill  in  payment  of  a  loss.  A  bill  given 
under  such  circumstances  then  and  forthwith 
<liscountc(l  by  the  agents  and  honoured  at 
maturity,  i.s  not  good  payment  to  the  i)rincipal. 
Thf  Xcthcr  Ilolmr.  Iliiir  w  Sfcamxhip  Inniirunce 
Si/iidifufp,  11  R.  777  ;  72  L.  T.  79  ;  7  Asp.  M.  C. 
oi}8 — C.  A. 

Castom. — Tlie  plaintiff,  a  shipbuiMer,  in 

London,  cmiiloyed  W.,  an  insurance  broker,  to 
effect  a  i)olicy  upon  a  ship  at  Lloyd's,  and  after 
the  happening  of  a  loss,  gave  W.  the  ship's 
jiajiers.  for  the  puri)oseof  enal)ling  him  to  adjust 
the  loss  with  the  underwriter?!.  'J'lie  p(jlicy  was 
effected  in  W.'s  name  and  he  retained  possession 
of  it.  An  adjustment  liaving  taken  place,  the 
I0S.H  wa.s  settled,  in  accoidance  with  a  usage 
prevailing  at  I^loyd's,  which  was  found  to  be 
generally  known  to  merchants  an<l  shipowners, 
but  which  tlie  jury  found  was  not  known  to  tlie 
plaintiff,  who  had  merely  left  the  policy  in  W.'s 
hands  for  safe  custody,  by  the  underwriter  setting 
off  the  amount  jjayable  by  him  upon  the  jjolicy 
against  the  balance  due  to  him  from  the  broker, 
for  premiums  on  other  policies  effected  by  him  : 
— Held,  that  although  the  i)laintiff  was  estopped 


from  denying  that  the  broker  had  authority  to 
receive  the  amount  due  from  the  underwriter  on 
the  policy  in  money,  he  was  not  bound  by  the 
usage,  and  conse  juently  that  he  was  entitled  to 
recover  the  amount  of  the  policy  against  the 
underwriter,  notwithstanding  such  settlement. 
Sicertiiifi  \.  Prurrr,  9  C.  B.  (V.s.)  534  ;  30  L.  J., 
C.  P.  109  :  7  Jur.  (N.S.)  806  :  5  L.  T.  79  :  9  \V.  R. 
343— Ex.  Ch. 

Collecting  Policy  Moneys.]— If  a  broker  keeps 
the  policy  in  his  j)ossession  he  is  presumetl  to 
have  promised  to  collect,  and  he  is  bound  to  use 
diligence  in  collecting  the  policy  moneys  upon 
the  happening  of  a  loss.  Baiisfield  v.  Crestiwcll, 
2  Camp.  545  f  11  R.  R.  794. 

4.  Set-Off. 

Bankruptcy.] — Where  defendants,  insurance 
brokers,  effecteil  policies,  some  in  the  name  and  on 
account  of  their  own  firm,  others  in  the  name  of 
their  own  firm  but  on  account  of  principals,  and 
others  in  the  name  and  on  account  of  principals, 
for  whom  they  acted  under  a  del  credere  commis- 
sion without  the  knowledge  of  the  underwriters  : 
— Held,  in  an  action  brought  against  them  for 
premiums  by  assignees  of  one  of  tlie  underwriters 
who  had  become  bankrupt,  that  the  defendants 
might  set  off  losses  and  returns  upon  all  such  of 
the  policies  as  were  effected  in  the  name  of  their 
own  firm,  but  not  upon  the  others  :  such  losses 
and  returns  having  become  due  before  the  bank- 
rupt stopped  payment,  though  they  hail  never 
been  adjusted  by  the  bankrupt,  but  only  by  the 
other  underwriters  between  the  time  of  his  sto[)- 
ping  ])ayment  and  cotnmitting  the  act  of  bank- 
ruptcy, on  which  adjustment  the  defendants  had 
given  their  princijials  credit  for  the  amount. 
JCo-sfer  v.  Lkxon,  2  AL  &  S.  117  ;   14  R.  R.  603. 

Where  brokers  effected  in  their  own  names 
policies  on  goods  on  account  of  principals,  and 
accepted  bills  drawn  on  them  on  account  of  the 
goods  which  were  consigned  to  them  and  lost 
before  arrival : — Hekl,  that  they  might  set  off 
such  losses  in  an  action  brought  by  the  assignees 
of  the  underwriter,  since  a  bankrupt,  for  premiums, 
although  t  hey  had  no  del  creilcre  C(Humis*ii)ii.  and 
the  losses  were  not  adjusted.  Parhrr  v.  lirimlci/, 
2  i\I.  .K:  S.  423  ;   15  R.  R.  299. 

Where  a  broker,  indeljted  for  premiums  on 
policies  subscribed  by  an  underwriter,  since  bank- 
rupt, had  a  del  credere  commission  on  one  of  the 
policies  effected  in  the  name  of  the  assured,  and 
expressed  in  the  body  tiiercof,  whereon  a  loss 
happened  before  the  ijankruptcy,  the  broker  being 
entrusted  with  the  jiolicj',  thougli  the  broker  paid 
the  loss  to  the  a.ssured  Jicfore  the  commission  : — 
Hel<l.  that  he  could  not  set  off  that  loss  against 
premiimis  due  to  the  assignees  of  the  l>aid<rupt. 
I'rrlr  v.  .Xorthrotc,  7  Taunt.  478  :   16  R.  R.  655. 

A  commission  del  credere  is  an  absolute  engage- 
ment to  thepriiu;ipal  from  the  broker,  ami  makes 
him  liable  in  the  first  instance.  A  broker  with 
such  a  commission  may,  under  the  general  issue, 
set  off  a  loKs  upon  a  policy  haiipening  l)efore  a 
l;ankruptcy.  to  an  actir)n  by  the  assignees  of  the 
baidcru|)t  for  luemiums  upon  various  jiolicies 
undi'rwritteii  by  him,  and  for  which  he  had 
debited  the  broker  ;  but  such  a  loss  cannot  be 
proved  under  a  tiotice  of  set-off.  (irnrc  v.  JJiihoit, 
1  Term  Rep.  112  ;  16  R.  R.  664.  n. 

A  broker  wlio  is  indebted  to  the  assignees  of  a 
bankrupt  for  premiums  due  to  them  upon  policies 
suVjscribed  by  the  bankrujit  before  his  bankruptcy 
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is  not  entitled  to  set  off  returns  of  premium  due 
upon  the  arrival  of  ships  which  have  arrived  siiiee 
the  banknii)tev.  Gohhrhmitlt  v.  Lijou,  4  Taunt. 
niu  ;  1:^11.  K.'tJTO. 

Where  a  bankrupt  has  underwritten  a  policy 
to  a  broker  aetiiij?  under  a  del  credere  commission, 
and  a  loss  upon  the  policy  happens  before,  but  is 
not  adjusted  until  after  the  bankruptcy,  the 
broker  may  deiluct  the  amount  of  the  loss  from 
liis  debt  to  the  bankrupt's  estate.  Jiize  v.  Dichrn- 
sun,  1  Term  Hep.  285. 

Return    of    Premium.]  —  An   insurance 

broker  who  is  indebted  to  theassigneesof  a  bank- 
rupt cannot,  without  sjiecial  authority,  set  off 
atrainst  that  debt  sums  due  from  the  underwriter 
for  returns  of  pi-emium,  whether  due  before  or 
after  the  bankruptcy.  Miiiett  v.  Forrester,  4 
Taunt.  .")41,  n.  ;   IH  R.  11.  67ti. 

A.,  as  agent  for  various  persons,  not  under  a 
del  credere  commission,  effected  policies  with  B. 
f(ir  his  princijials,  upon  which  various  losses  and 
returns  of  premium  were  due.  B.  having  become 
bankrupt  : — Held,  that  m  an  action  by  his 
assignees  against  A.  for  the  amount  of  the 
premiums,  A.  could  set  off  the  amounts  of  losses, 
or  the  returns  of  premium.  WiUon  v.  CrrUjhton, 
H  Dougl.  132  ;  cited,  1  Term  Rep.  113. 

Salvage  Received— Losses  on  Other  Policies.] 

— An  underwriter  at  J.loyd"s  having  become 
bankrupt,  the  assignee  of  the  trustee  in  the  bank- 
rui)tcy  sought  to  recover  from  the  defendants,  a 
firm  of  insurance  brokers  who  had  effected  policies 
with  the  underwriter,  moneys  received  by  tiiem 
as  salvage  in  respect  of  losses  paid  in  account  by 
the  underwriter  before  his  bankruptcy.  The 
defendants  sought  to  set  off  a  sum  due  to  them 
from  the  underwriter  for  losses  after  the  bank- 
ruptcy on  other  policies  effected  with  him,  which 
they  had  been  compelled  to  pay  to  their  principals, 
to  Whom  they  had  guaranteed  his  solvency  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  salvage  as  being  part  of  the 
estate  of  the  bankrupt,  and  that  the  defendants 
liad  no  right  of  set-off  in  respect  of  the  amount 
of  the  losses  i)aid  by  them.  El  quod  v.  Harris, 
(if.  L.  J..  Q.  B.  53  ;  [1896]  2  Q.  B.  4'Jl  :  75  L.  T. 
4U)  ;  45  W.  R.  158  ;  3  Manson,  332  ;  8  Asp.  M.  C. 
206. 

Liability  for  Premiums  on  Policy  Subscribed 
by  Plaintiff.] — Defendant,  an  insurance  broker, 
being  sued  for  ])remiums  received  by  him  on 
policies  subscribed  by  the  plaintiff,  was  allowed 
to  set  off  a  loss  on  one  of  those  policies  effected 
in  the  name  of  the  defendant  at  the  request  of 
T.  on  goods  in  which  T.  was  interested,  but  on 
which  the  defendant  had  a  lien  to  a  greater 
amount  than  the  set-off  claimed.  JJurirs  v. 
WiW/ison,  4  Bing.  573  ;  1  M.  >Sc  P.  5()2  :  (J  L.  J. 
(O.S.)  C.  r.  121  ;  29  R.  R.  634. 

Advances  by  Shipowner — Receipt  of  Policy 
Money  —  Passage    Money  —  Freight.] — B.,    the 

owner  of  the  shij)  in  wliieh  A.  was  a  passenger 
and  owner  of  cargo,  advanced  250/.  to  B.  and  toolc 
his  receii)t  for  the  same.  The  ship  was  lost,  and 
B.  received  from  underwriters  on  A.'s  cargo,  429/. 

A.  sued  B.  for  the  same,  and  B.claimed  toset  off 
95/.  for  A.'s  passage  money,  10/.  for  freight  on  the 
goods,  and  commission  on  the  250/.  : — Held,  that 
he  coulil  set-off  the  95/.  which  had  been  paid  by 

B.  to  the  caiitain,  unless  it  was  proved  to  belong 
to  B.,  but  not  the  10/.  or  commission.  Leman  v. 
Gordon,  8  Car.  k.  P.  392. 


5.  LiAiui-iTY  FOK  Policy  Moneys. 

Liability  to  pay  Policy  Moneys  —  Credit  in 
account  with  Underwriter.]  — ■  As  soon  as  an 
insurance  broker  has  received  credit  in  account 
witli  an  underwriter  for  a  loss  upon  a  policy, 
his  principal  may  maintain  money  had  and 
received  against  him  to  recover  the  amount ;  and 
in  such  action  if  the  underwriter's  name  is- 
erased  from  the  policy,  the  defendant  can  neither 
dispute  the  liability  of  the  underwriter  for  tlie 
loss,  nor  his  own  receipt  of  the  sum  subscribed. 
Andrew  v.  llohinson.  3  Campb.  199  ;  13  R.  R. 
788. 

If  an  insurance  broker  debit  the  underwriter 
with  a  loss,  and  take  his  accej)tance  for  the 
balances  of  account  between  broker  and  under- 
writer, payable  at  a  later  date,  then  the  loss. 
would  be  jiayable  in  cash,  the  assured  may  sue 
the  broker  for  money  had  and  received,  although 
the  acceptance  was  dishonoured  and  the  broker 
never  received  the  money.  WiUtinson  v.  ('laij^ 
6  Taunt.  110:4  Camp.  171 ;  It)  R.  R.  591. 

Insurance  by  Mortgagee  of  Ship  —  Agent 
for  Owners  —  Liability.]  —  A  ship  originally 
belonged  to  one  of  two  partners  and  had  been 
couveVed  to  B.  for  securing  a  debt,  and  B.  became 
the  sole  registered  owner  of  the  ship,  and  after- 
wards as  agent  for  both  partners,  insured  the 
ship  and  freight,  and  charged  them  with  the 
premiums  ;  and  on  a  loss  haiipcning  received 
the  money  from  the  underwriters  : — Held,  that 
he  was  accountable  to  the  assignees  of  the  sur- 
viving partner  for  the  surplus,  after  payment  of 
his  own  debt,  and  not  to  the  executors  of  the 
deceased  partner.  Dixon  v.  Hamond,  2  B.  «Sc  Aid. 
310. 

Illegal  Insurance  —  Moneys  received  by 
Brokers.] — A  broker  having  received  the  moneys 
payable  under  an  illegal  policy  effected  by  him 
on" behalf  of  his  jjrincipal  shall  not  be  allowed  to 
set  up  the  illegality  of  the  contract  as  a  defence 
to  an  action  for  money  liad  and  received  brought 
against  him  by  his  prnicipal.  Tenant  v.  Klliott, 
\  Bos.  &  P.  3  ;  4  R.  R.  526. 

I  Bankruptcy— Mutual  credit— Broker's  lien.] 
— A.  employed  B.,  a  broker,  to  effect  insurances, 
and  to  sell  goods,  and  left  the  policies  in  his 
hands.  A.  being  indebted  to  B.  for  premiums 
and  having  obtained  an  advance  upon  goods  in 
B.'s  hands  for  sale,  and  also  upon  his  general 
credit,  became  bankrupt.  Afterwards  a  loss 
happened  and  B.  received  the  amount  from  tlie 
underwriter  :— Held,  that  this  was  a  mutual 
ciedit  within  30  Geo.  2,  c.  5,  and  that  K.  might 
retain  the  sum  in  liquidation  of  his  advances  as. 
well  as  of  the  balance  due  for  premiums.  Olive 
V.  Smith,  5  Taunt.  o(i. 

6.  Remuneration. 

Commission — Usage.] — An  insurance  broker  is 
not  entitled,  upon  the  ground  of  any  usage  of 
trade,  to  a  commission  of  12/.  per  cent,  on  the 
balance  which  he  pays  over  to  the  underwriters 
who  employ  him.  Such  allowance,  however 
general  it  has  been,  is  a  gratuity  merely,  and 
not  a  demand  of  right.  Levi  v.  Barnes,  Holt, 
412. 

In  an  action  by  insurance  brokers  to  recover 
their  commission,  evidence  was  admitted  of  a 
i  custom  for  the  broker  to  be  allowed  discount  by 
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the  undenvriters.  and  to  retain  it  as  against 
their  emploj-ers,  the  insurei's.  Itucher  v.  Lunt, 
3  F.  i:  F.  959. 

Neglect  to  Re-insure.] — A  marine  insur- 
ance company  in  New  Vork  appointed  a  firm 
of  merchants  in  London  their  agents  for  settling 
claims  in  England  and  for  effecting  re-insur- 
ances. For  settling  the  claims  the  agents  were 
to  receive  a  fixed  percentage,  but  nothing  was 
provided  as  to  remuneration  for  re-insuring. 
Accortling  to  the  custom  as  between  under- 
writers and  brokers,  the  agents  were  allowed  by 
the  underwriters  5  per  cent,  on  each  re-insv;rance  ; 
and  also  at  the  end  of  the  year,  on  the  general 
balance  between  the  underwriter  and  the  broker, 
12  per  cent,  on  the  profits  of  the  year,  if  there 
were  profits.  The  firm  in  London  was  in  the 
habit  of  receiving  both  these  percentages,  but 
only  tlie  5  per  cent,  was  mentioned  in  their 
accounts  sent  to  the  insurance  company.  The 
company  discovereil  this  in  1866,  but  made  no 
objection  to  it  until  1S6S.  In  1869  the  company 
filed  a  bill  against  the  firm  in  London  for  an 
account  in  which  the  12  per  cent,  should  be 
accounted  for ;  claiming  also  repayment  of 
certain  sums  at  interest  ;  and  praying  that  the 
firm  in  London  niiglit  in  the  account  be  held 
liable  for  neglect  in  not  le-insuring  a  certain 
vessel  : — Hekl,  that  under  the  circumstances  the 
firm  in  London  was  entitled  to  retain  the  12  per 
cent,  received  bj'  them  as  rennineration  ;  and 
was  also  entitled  to  the  interest  charged  by 
them.  Grcdt  M' extern,  Inxuvance  Co.  of  Xcw 
York  V.  Ciinlifr.  43  L.  J.,  C'h.  741  ;  L.  li*.  9  Ch. 
-,2:> ;  30  L.T.  661  :  2  Asp.  M.  C.  208. 

Held,  also,  that  the  loss  sustained  h\  the 
alleged  neglect  of  tlie  firm  in  London  could  oidy 
be  recovered  at  law,  and  that  the  bill  must  there- 
fore be  dismissed.     Jli. 

Del  credere.]  —  Indebitatus  assumpsit  lies 

to  recover  del  credere  commissions  for  guarantee- 
ing sums  insured  upon  policies,  such  commissions 
being  due  upon  entering  into  the  contract  of 
guarantee  ;  and  after  judgment  by  default,  the 
defendants  cannot  be  allowed,  fm  .a  writ  of 
inquiry,  to  set  oft",  in  reduction  of  ilamagcs.  the  i 
amf)unt  of  losses  not  indemnified.  Canitltcrx  \ 
V.  (Iruhani.  14  Fast,  .")7S.  ^ 

Discount  on  Premiums.] — A  sliipowner  had 
foi'  several  yeais  employed  merciiaiits  as  iiis 
general  agents  at  a  rennineration,  and  they  had  ' 
effected  insurances  on  hissiiips.  In  tiieiraccounts 
they  charged  him  witit  the  full  insurance  l)re- 
miinns,  although  they  were  allowed  liy  tlie 
underwriters  to  retain  out  of  the  premiums  "»  per 
cent,  brokerage,  and  10  per  cent,  discount  for 
ready  money,  in  accordance  with  the  custom  of 
the  trade  : — Held,  that  as  these  allowances  were 
usually  made,  and  as  the  shipowner  had  for 
yeai-s  assented  to  them,  he  <'Ould  not  object  to 
allow  them  to  retain  these  allowances  on  taking 
the  accounts  in  a  suit  with  regard  to  a  mortgage 
f>M  certain  ships  of  his.  Itar'iuq  v.  Stanton,  3 
Ch.  1).  .-.02:  3.-.  L.  T.  6:.2  ;  2tI  \V.  K.  237;  3 
Asp.  .M.  C.  291— C.  A.  ' 

On  Bankruptcy.] — In  an  action  by  assignees  i 
or  a  baidauj.t,  the  declaration  stated  that  the! 
defendants  were  indebted  to  the  bankrupt  before  i 
his  bankruptcy  for  work  and  labour  as  an  insur-  i 
ance  broker,  and  for  divers  premiums  of  insuiance  ; 
due   and    payable   from    the  defendants    to  the 


bankrupt,  for  and  in  respect  of  his  having  under- 
written and  subscribed,  and  caused  and  procured 
to  be  underwritten  and  subscribed,  divers  policies 
for  the  tlefendants.  at  their  request.  The  plain- 
tiffs, by  their  i)articulars  of  demand,  claimed  to 
recover  for  insurance.  The  company  would  have 
allowed  the  broker,  when  he  paitl  the  premiums, 
to  deduct  31/.  Is.  as  commission  :— Held,  that  his 
assignees  were  entitled  to  recover  that  sum  under 
the  words  in  the  declaration,  "work  and  labour 
done"  by  the  broker,  and  mider  the  word 
'•insurance"  in  the  particulars  of  demand. 
Poiccr  V.  Butcher,  infra. 

Held,  also,  that  the  assignees  were  entitled  to 
recover  the  amount  of  the  premiums  which  the 
bankrupt  had  become  liable  to  pay  to  the  com- 
pany under  that  part  of  the  count  which  charged 
that  the  defendants  were  indebted  to  the  plain- 
tiffs for  premiums  due  to  the  bankrupt  for  and 
in  respect  of  his  having  caused  and  procured  to 
be  underwritten  divers  i)olicies,  but  that  the 
plaintiffs  were  not  entitled  to  recover  such  sums 
under  the  count  for  money  ))aid,  because  the 
broker  hatl  not  actually  jjaid  the  sums,  nor  done 
any  thing  which  was  equivalent  to  payment.    Ih. 

Claim  for  Premiums.] — By  the  custom  of 
Lloyd's,  premiums  of  insurance  are  matters  of 
account  between  the  underwriter  and  the  broker, 
and  between  the  broker  and  the  assured,  without 
any  privity  between  the  assured  and  the  under- 
writer. The  broker  has  therefore  a  claim  upon 
the  assured  for  the  amount  of  the  premium,  as 
the  policy  is  effected  whether  he  has  paid  the 
underwiiter  or  not,  and  whether  the  under- 
writer has,  bj'  the  policy,  confirmed  the  pi'c- 
miuin  to  be  paid,  or  has  taken  the  covenant  of 
the  broker  to  pay  it.  Power  v.  Jiiitcher,  o 
M.  &  Ry.  327,  supra. 

If  a  plaintiff  agrees  to  effect  an  insurance  on 
the  goods  of  a  defendant,  with  such  names  as 
may  be  to  the  defendant's  satisfaction,  the  defen- 
dant cannot  refuse  to  reimburse  the  premium, 
on  the  ground  that  the  names  of  the  under- 
wi'iters  had  not  been  ))reviously  su])niitted  to 
him  for  his  approval.  Di.ron  v.  /fori!/,  1  M.  &  1'. 
i\r>C> :  4  r.ing.  f>r,r>  ;  6  L.  .1.  (o.s.)  C.  1'.  155  ;  29 
U.  U.  (;,S(). 

7.  LiKX. 

Of  Broker  or  Sub-Agent  for  Premiums.] — The 
lien  which  an  insurance  broker  has  on  a  policy 
for  the  amount  of  the  premium  paid  by  him 
extends  to  a  sub-agent.  Fixher  v.  Smith,  48 
L.  J.,  Fx.  411  ;  4  App.  Cas.  I  ;  39  L.  T.  430  ;  27 
W.  K.  113— H.  L.  (E.) 

Where  the  course  of  business  was  to  make  out 
monthly  accounts,  and  to  settle  the  amounts  of 
the  following  month,  the  broker  meanwhile 
retaining  the  ])olicy  : — Held,  that  this  course 
of  business  was  not  inconsisti^nt  with  the  reten- 
tion of  his  lien  by  the  sub-agent,  even  though 
the  intermediary  had  been  paiil  by  tlu;  princii)al. 
Jh. 

The  plaintiff,  a  shipowner,  who  had  on  several 
occa.sions  iluring  three  years  previously  employe<l 
S.  &  (!o.  as  insurance  l>rokers  to  effect  marine 
insurances  for  him,  authorised  them  to  effect  an 
insui'ancc  for  him  on  a  ('ar^o  by  a  ship  of  his, 
which  they  accordingly  did  through  the  sub- 
agency  of  the  defendant,  also  an  insurance  broker, 
who  paid  the  premiums  on  the  policies,  and  who 
had  on  previous  occasions,  by  the  instructions  of 
S.  &;  Co.,  effected  policies  for  the  plaintiff  and 
other  persons.  The  defendant  had  notice^  through- 
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his  general  balance  against  such  agent,  as  between 
such  broker  and  the  principal.  Maanss  v.  Ilcn- 
dcrxon,  1  East,  :}35. 

Where  the  plaintiff  being  resident  abroad, 
oi'dered  B.  &  Co.,  in  London,  to  effect  an  insur- 
ance on  his  account ;  who,  not  being  in  the  habit 
of  effecting  their  own  insurances,  or  those  of  their 
correspondents,  delivered  the  order  to  the  defen- 
dant, being  their  broker,  who  accordingly  effected 
it  in  their  names,  when  he  handed  over  the  policy 
and  del)itedthem  with  the  premiums  :  the  plain- 
tiff paid  the  amount  of  those  premiums  to 
B.  &  Co.,  without  the  defendant's  knowledge ; 
a  loss  being  subsequently  claimed  by  the  plain- 
tiff, the  ])olicy  was  icdelivered  by  B.  &  Co.  to 
the  defendant  for  the  purpose  of  his  procuring 
an  adjustment.  There  was  an  open  account 
between  the  defendant  and  B.  &  Co.,  and  in  1813 
they  were  indebted  to  him  in  21,000/.  in  such 
open  account,  including  the  premiums  in  ques- 
tion, and  in  1814  they  paid  him  33,000Z.,  on 
account  of  losses  and  returns  on  insurances 
effecte<l  for  them  :  and  in  the  latter  jiart  of  that 
year  the  defendant  was  a  considerable  creditor 
on  such  account : — Held,  that  under  these  cir- 
cumstances, the  defendant  had  not  a  lien  on  the 
policy,  either  for  jjremiums  or  his  general  balance. 
Leri/  V.  Barnard,  2  Moore,  34  ;  8  Taunt.  149  ; 
19  K.  II.  484. 

Where  no  Notice  of  Agency.]  —  Insurance 
brokers  who  have  effected  a  policy,  without  notice 
that  it  is  not  on  account  of  the  person  from  whom 
they  receive  the  order,  have  a  lien  upon  it  for 
their  general  balance  due  from  him.  and  have  a 
right  to  apply  in  satisfaction  of  that  balance 
money  received  upon  the  policy,  as  well  after  as 
before  notice  that  it  belongs  to  a  third  person. 
Mann  v.  Forrester,  4  Camp.  60  ;  15  R.  R.  724. 

A  broker  having  effected  an  insurance  in  his 
own  name  on  behalf  of  his  principal,  had  the 
policy  left  in  his  hands  for  the  purpose  of  his 
receiving  the  proceeils  :  and,  having,  upon  advice 
of  the  loss,  pledged  the  policy  with  another 
broker,  obtained  an  advance  thereon,  received  as 
on  account  of  the  loss  : — Held,  that  the  latter 
might  retain  the  amount  so  advanced,  and  that 
the  principal  could  not  recover  it  from  him,  but 
must  resort  to  his  own  broker  for  it.  Callow  v. 
A'filwn,  10  W.  R.  193. 

Tlie  owner  of  six  ships  by  a  deed  to  which  he 
and  two  trustees  alone  were  parties,  and  which 
was  duly  registered,  assigned  them  to  two  trus- 
tees for  securing  sums  of  money  expressed  to  be 
lent  to  him  by  them  (but  which  in  fact  had  been 
lent  by  the  plaintiffs),  and  covenanted  to  insure 
each  vessel  in  1,500/.  at  the  least,  and  on  request 
to  assign  the  policies  to  the  trustees.  He  did 
insure  the  ships  in  his  own  name  through  the 
agency,  and  in  the  name  of  a  broker  who  had 
notice  of  the  mortgage,  but  who  had  been 
informed  by  the  owner  that  the  insurances  had 
been  effected  by  the  trustees  in  respect  of  their 
interest,  and  who  trusted  him  in  the  belief  that 
the  insurances  were  on  the  owner's  own  account 
in  respect  of  his  interest  as  mortgagee.  One  of 
the  ships  insured  for  1,000/.  was  lost.  The  owner 
subsequently  became  bankrupt.  The  broker  was 
a  creditor  of  the  owner  for  premiums  on  the 
insurance  policies  and  for  1,000/.  cash  advanced 
after  the  policies  had  been  effected,  and  he 
brought  an  action  against  the  underwriters  for 
the  moneys  secured  by  the  policies : — Held,  that 
the  broker  was  not  entitled  to  a  general  lien  for 
the  whole  balance  due  to  him  from  the  bankrupt, 


out  that  8.  &.  Co.  were  acting  as  brokers,  and 
that  the  plaintiff  was  their  princii)al ;  but  the 
l>l;untiff  did  not  know  until  after  the  policies 
liad  been  effected  that  they  had  been  effected 
t  hrough  the  defendant,  or  by  any  other  person 
than  S.  &;  Co.  The  plaintiff,  who  had  montnly 
accounts  with  S.  &  Co.  in  such  matters,  paid 
them  in  due  and  usual  course  of  business  between 
tliem  their  monthly  accounts,  in  which,  in  usual 
course,  they  debited  him  with  the  amount  of  the 
l)remiunis  on  the  policies  in  question,  but  he 
neither  asked  for  nor  received  the  iwlicies  at 
that  time.  The  ilefendant,  who  was  aware  of 
the  course  of  dealing  between  the  plaintiff  and 
S.  &  Co.,  paid  the  premiums  in  usual  course  to 
the  underwriters  on  effecting  the  i)olicies,  and, 
in  accordance  with  the  usual  course  of  business 
between  him  and  S.  &  Co.,  sent  a  debit  note  of 
such  premiums  to  S.  &  Co.,  with  whom  he  had 
monthly  accounts  for  insurances  effected  by  him 
under  "their  instructions  for  the  plaintiff  and 
other  persons  ;  but  he  kept  the  policies  in  his 
own  hands,  as  was  his  usual  practice,  until  the 
premiums  should  be  repaid  him  by  S.  &  Co.  He 
subsetjueutly  delivered  his  monthly  account  to 
S.  &;  Co.,  which  included,  among  other  items, 
the  premiums  on  the  policies  in  question,  but 
S.  &  Co.  never  settled  such  account,  nor  repaid 
him  the  premiums  paid  by  him  as  above  men- 
tioned. A  loss  having  occurred,  the  plaintiff 
brought  an  action  of  detinue  for  the  policies 
against  the  defendant,  who,  in  answer,  set  up 
a  lieu  on  the  policies  for-  the  premiums  paid  by 
him  upon  them  : — Held,  that  the  defendant  had 
such  a  lien.  lb.  And  see  Bosanquet,  E.v  parte, 
1  De  G.  432. 

If  an  agent  employed  to  effect  an  insurance 
on  goods  represents  himself  as  the  owner  of  the 
goods  to  another  person,  whom  he  employs  to 
effect  the  policy,  the  latter  has  not  a  general  lien 
on  the  policy  for  the  balance  due  to  him  from 
the  agent.  Lanyon  v.  Blanchard,  2  Camp.  597  ; 
HE.  R.  808. 

So  where  A.,  a  merchant,  at  diffei-ent  times 
employed  C,  an  insurance  broker,  to  effect 
policies  for  him.  (J.,  without  A.'s  concurrence, 
employed  B.,  another  insurance  broker,  to  effect 
these  policies,  informing  him  that  they  were 
for  a  correspondent  in  the  country  ;  B.  got  the 
policies  effected  in  A.'s  name,  and  delivered  them 
all  except  one  to  C. ;  C.  became  bankrupt,  with- 
out having  paid  B.  any  part  of  the  premiums, 
A.  being  indebted  to  his  estate  beyond  the 
amount : — Held,  that  B.  had  not  a  lien  on  the 
policy  he  detained  for  the  general  balance  due 
to  him  from  C.  Snook  v.  Dachlxnn,  2  Camp. 
21S  :  HE.  R.  r.9(). 

Obtaining  Policy  again.] — Although  a  broker 
may  have  parted  with  the  jjossession  of  a  policy, 
still,  if  he  becomes  repossessed  of  it,  he  has  a 
lien  on  it  for  the  ])remiums  which  may  be  unpaid. 
L('c>i  V.  Barnard,  2  Moore.  34  ;  8  Taunt.  149  ; 
19  R.  R.  484. 

Evidence  as  to  Interest  of  Employer.]— Where 
an  English  subject,  in  time  of  war,  who  had 
received  orders  to  effect  an  insurance  for  a 
neutral  foreigner,  opened  the  policy  with  his 
usual  broker  in  his  own  name,  but  informing 
liim  at  the  same  time  that  the  property  was 
neutral  : — Held,  to  be  a  sufficient  indication  to 
the  broker  that  the  party  acted  as  agent,  and 
not  on  his  own  account  ;  and,  therefore,  the 
bioker  had  no  lien  on  the  policy  so  effected,  for 
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but  only  on  each    policy  for   the  sums  paid  in  |  A.  &  Co.  : — Held,  that  A.  &  Co.  were  entitled  to 
respect  of  that  policy.     Ladhroltr  v.  Lcc,  4   De    hold  the  policy  as  a  lien  for  the  ,t?eneral  balance 


"G.  &  S.  10(5. 

B.  effected  an  insurance  for  A.,  not  knowing  it 
was  in  fact  for  the  jtlaintift' : — Held,  that  B.  had 
n  lien  on  the  jwlicy  for  a  balance  due  to  him  by 

A.  Wcxtinmd  V.  nrll.  4  Camp.  349;  K!  R.  R.  800. 

As  against  Assignee.]  —  The  assignee  of  a 
]>olicy  on  goods,  who  became  such  by  the  indorse- 
ment to  him  of  the  bill  of  lading  of  the  goods  by 
the  consignor,  after  he  liad  directed  his  corres- 
jtondent  to  make  the  insurance,  takes  it  subject 
to  the  lieu  of  the  correspondent  of  the  consignor 
for  his  general  balance  ;  and  can  only  claim, 
subject  to  that  lien,  the  money  received  on  such 
jiolicy  by  the  broker  in  whose  hands  it  was 
deposited  for  that  purpose  by  the  correspondent. 
But  the  broker  has  no  sub-lien  on  the  jiolicy  for 
the  general  balance  of  his  own  account  with  such 
correspondent,  if  he  knew  at  the  time  that  the 
policy  was  eflEected  for  another  person.  Man  v. 
Shifiwr,  2  P:ast,  528. 

Policy  left  for  Safe  Custody.] — If  a  policy  is 
left  in  the  hands  of  an  agent  for  safe  custody 
only,  although  he  advances  money  to  the  assured, 
without  any  other  security  than  the  policy,  the 
agent  acquires  no  general  lien  on  the  instrument 
for  such  advances  ;  but  it  is  otherwise  if  it  was 
left  with  him  as  a  securitv  generally.  Mnir  v. 
FlcmiiKj.  1).  .V:  R..  N.  I*.  C.*2'J  :  25  R.  R.  775. 

Pleading — Trover  for  a  Policy  of  Insurance.] 

— Defendant,  after  stating  the  existence  of 
mutual  accounts  between  him  and  the  assured, 
pleaded  a  lien  for  a  general  balance  due  to  him 
as  an  insurance  broker  ;  the  j)laintiff  replied,  a 
bill  of  exchange  taken  as  jjayment  for  this 
balance,  and  not  due  at  the  time  of  the  conver- 
sion. Ujion  demurrer  : — Held,  that  the  defen- 
ilant  could  not,  without  pleading  it  as  a  defence, 
j'clyalsoon  the  mutual  credit  between  the  jiarties 
to  just  ifv  his  detention  of  the  p(jlicy.  Uncisun 
V.  (iiithrir,  2  Bing.  (N.C.)  755  ;  ^^  Scott,  2'.I.S  ;  5 
I..  J.,  C.  V.  283. 

Broker's  Lien  on  Policies — Promise  to  clear 
Lien  —  Statute  of  Frauds.  J — 'I'lic  jilaintilf.  aj 
liioker,  having  a  liiMi  <in  ccrlain  [jdlicies  effected 
for  his  principal,  for  whom  he  had  given  his 
a<-cci)tances,  the  defendant  jji-oniised  that  he 
would  provide  for  tlu;  jiayment  of  these  accept- 
ances as  they  became  due,  if  the  plaintiff  would 
give  him  up  the  policies,  in  order  that  he  might 
collect  for  his  jirincipal  the  moneys  due  from  the 
uiulerwriters  ;  which  acconlingly  was  done,  and 
the  money  was  afterwards  received  by  the 
<lefendant  : — Held,  tliat  this  was  not  a  ]»romise 
for  the  debt  or  default  of  another  within  the 
Slaftite  of  Frauds:  and  that  the  jilaintiff  might 
recover  against  the  defendant  as  well  for  the 
l)reach  of  agreement  in  not  providing  for  pay- 
ment of  the  acceptances,  as  also  upon  a  count  for 
money  harl  and  received.  ('ustHnii  v.  Anhrrt,  2 
Ivist,  325. 

Factors"  Lien  on  Policy.] — A.  A:  Co.,  who 
•carriefloii  Ijusinessat  Hull  as  merchants,  factors, 
ship  and  insurance  brokers,  and  general  agetits, 
had  had  various  dealings  as  factors  with  B.  iV:  Co. 
of    London.       In    the   course  of    these   dealings 

B.  (S:  Co.  wrote  to  A.  &;  Co.  requesting  them  to 
insure  the  ship  "  E."  for  a  voyage  from  the 
Downs  to  South  America  and  the  West  Indies. 
A.  &  Co.  did  so,  and  B.  A:  Co.  remitted  the 
premiums  to  them.     The  jiolicy   reiTiained  with 


ue  to  them  as  factors  from  B.  ic  Co.     Dixun  v. 
Statisfcld,  10  C.  B.  398. 

An  assurance  made  by  a  factor,  who  has  a  lien 
upon  the  goods  of  his  princii)al,  does  not  pass  by 
a  consignment  of  the  goods  insured  to  a  third 
person    by   the    princijjal.      God'in   v.    London 


Assurance  C\i. 
W.  Bl.  103. 


1   Burr.  4.S9  :  1  Ld.  Ken.  254  ;  1 


XVIII.  INSURANCE  COMPANIES  AND 
MUTUAL  MARINE  INSURANCE  ASSO- 
CIATIONS. 

1.  Lpffal'itijy  1350. 

2.  Actions  for  (\intrihnf/tin,  1352. 

3.  J.'n/c...  1357. 

4.  Windin(i-vp,  1363. 

1.  Legality. 

Under  6  Geo.  1,  c.  18.]— The  C  Geo.  1,  c.  18 
(umler  which  no  company  or  partnership  but 
the  two  thereby  authorised  (the  Royal  Exchange 
and  the  London  Assurance  Companies)  could 
insure  ships  or  lend  money  on  bottomry)  did  not 
extend  to  Scotland.  Patfisoii  v.  Mills.  2  Bligh 
(N.s.)  519  :  1  Dow  &  Clark,  342  :  31  R.  R.  49. 

Nor  prevent  j)artners  from  lending  money  on 
respondentia.     Gore  v.  Wj/unr;  M.  c^  M.  393. 

Where  one  of  two  partners  underwrote  j)olicies 
upon  ships,  in  his  own  name,  but  upon  their  joint 
account,  contrary  to  (J  Geo.  1,  c.  18,  s.  12,  no 
action  could  be  maintained  to  recover  the 
premiums  upon  such  ])olicies  from  the  assured. 
Jiranto/i  v.  'J'addi/,  1  Taunt.  (>. 

Nor,  where  the  brokers  received  the  premiums, 
could  the  i)artners  in  whose  name  the  insurances 
were  etfected  recover  them  from  such  brokers. 
Jiooth  V.  Ifodf/son,  C>  Term  Rep.  405. 

A  policy  of  insurance  on  a  bottonuy  bond, 
made  to  two  persons  in  partnership,  was  void,  by 
()  (Jeo.  1,  c.  18,  as  well  as  the  Iwnd.  IJrcrf/i  v. 
Jflachhnrn,  fi  M.  &  S.  152  :  2  Stark,  Wk 

Unregistered  Company — Illegality — Companies 
Act,  1862,  s.  4. J — A  mutual  marine  insuran<',e 
association,  consisting  of  more  than  twenty  mem- 
bers being  unregistered,  is  illegal  under  the  Com- 
panies Act,  18(12,  s.  4.  An  order  for  its  winding 
up  discharged.  Padsfoai  Total  Loss  and  Collis'ioii 
Association,  In  rr,  51  L.  .)..  Ch.  344  :  20  Ch.  D. 
137  ;  45  L.  T.  774  :  30  W.  K. 320. 

Registration.] — By  the  ndcs  of  a  mutual 
maiine  insuraiire  association  fcu'ined  in  1S((7.  the 
memljers  severally  and  resi)ectively  agreed^  to 
insure  each  other's  sliiiis  for  a  year  from  the  day 
nanu'd  as  the  commeiu-ement  of  the  risk.  The 
tw(j  managers  were  to  sign  the  policies,  and  their 
signatures  were  to  biiul  the  members  as  if  each 
meml)er  ha<l  signed.  The  i)remiiuns  were  to  be 
paiil  in  advance,  losses  were  to  be  i)aid  out  of 
the  reserve  fund  thus  created,  and  if  it  proved 
insufficient,  the  members  were  to  contribute  the 
delicieney  pro  ratil  according  to  the  amounts  for 
which  Ihey  were  insured.  The  managers  were 
atithorised  to  issue  policies  to  members  for 
periods  less  than  a  year,  or  for  special  risks 
cither  in  time  or  voyag(!  jiolicies  at  special  rates 
of  premium,  to  which  the  reserve  fund  should  in 
no  way  apply.  The  association  was  not  regis- 
tered or  incf)rporated,  and  persons  became  mem- 
bers ])}•  effecting  a  mutual  policy.     Its  policies 
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wci'C  signed  only  by  the  managers  "  per  procura- 
tion of  the  several  niembers  of  the  Arthur 
Average  Association  for  insuring  each  otlicr's 
ships."  The  managers  issued  special  rate  poli- 
cies to  a  large  amount  to  persons  who  had  not 
taken  mutual  policies.  In  1870  an  order  was 
made  for  wiiuling  up  the  association.  H.  k  Co., 
who  were  holders  of  special  rate  i)olicies,  but 
had  not  taken  out  any  mutual  policies,  were  found 
creditors  to  a  large  amount  on  their  special  rate 
policies.  On  an  application  by  a  contributory 
to  vary  the  certificate  by  expunging  their  debt  : 
— Held,  that  the  association  came  within  the 
Companies  Act,  18(!2,  s.  4,  and  ought  to  have 
been  registered  :  that  it  was  therefore  an  illegal 
company,  and  that  an  order  for  winding  it  up 
ought  not  to  have  been  made,  but  that  this  objec- 
tion could  not  be  entertained  on  the  present  aj  >pli- 
cation.  Arthur  Arc raqe  A/iSoci((tio)i,  In  /r,  Curtj, 
E.r parte.  U  L.  J.,  Ch.  509  :  32  L.  T.  713  ;  23 
^\\   R.   939  ;  2  Asp.  M.  C.  570— L..IJ. 

Policies  Void  or  Valid.] — Held,  secondly,  that 
the  policies  of  H.  iS:  Co.  were  void  under  30  Vict. 
c.  23,  s.  7,  because  they  did  not  specify  the  name 
of  the  subscribers  or  underwriters.     1  h. 

Held,  thirdly,  that  those  ])olicies  were  al^o 
void  as  being  ultra  vires,  for  that  the  rules  only 
authorised  the  managers  to  issue  special  rate 
policies  to  persons  who  were  already  members 
by  having  taken  out  policies  of  mutual  insur- 
ance.    //'. 

Policy  incorporating  Rules.]  —  Where  the 
l)Olicy  incori)orates  tliu  rules  of  an  association 
so  as  to  be  a  sufficient  compliance  with  the 
Stamp  Act,  1867,  s.  7,  see  Edirardxx.  AheraijroH 
Jfntnt/l  SJi'p  Inxvrfinre  Sar-irti/,  1  Q.  B.  D.  503: 
3-1  L.  T.  457  ;  3  Asp.  M.  C.  154— Ex.  Ch. 

Clubs  or  Associations.] — A  company  of  ship- 
owners engaged  to  insure  each  other's  ships,  and 
covenanted  severally,  and  not  jointly,  to  pay  a 
certain  sum  in  case  of  loss,  in  proportion  to 
their  respective  shares,  but  in  case  of  tlie  in- 
solvency of  any  one  of  the  members  all  the 
others  were  to  be  responsible  : — Held,  that  this 
contract  was  void  by  6  Geo.  1,  c.  18,  s.  12  (re- 
pealed by  5  Geo.  4,  c.  114).  Lees  v.  Smith,  7 
Term  Rep.  338. 

Since  the  5  Geo.  4.  c.  114,  where  a  marine 
insurance  is  effected  by  an  insurance  company, 
it  is  necessary  that  the  name  of  each  member  of 
the  company  should  be  expressed  in  the  policy. 
JMfl  V.  Allfin,  4  Ex.  32G  :  19  L.  J.,  Ex.  39  ;  13 
Jur.  10S2.  S.  r..  Dowdull  v.  Clark.  19  L.  J., 
Q.  v..  41  :  14  Jur.  31.  Ilallett  v.  Dim'dall,  IS 
Q.  B.  2  :  21  L.  J.,  Q.  B.  9S  ;  K!  Jur.  4(32. 

A  secret  partnership  between  A.  anil  B.  to 
underwrite  policies  in  their  separate  names  on 
their  joint  accoirnt  is  not  voiil,  as  against  the 
insure<l.  under  35  Geo.  3,  c.  63,  s.  11.  Brett  w 
JirrlnrHh,  26  L.  J..  Ch.  130  ;  3  Jur.  (n.s.)  31  ; 
5  W.  K.  112. 

An  association  formed  of  a  number  of  persons 
fur  the  mutual  insurance  of  their  ships  against 
loss,  and  for  mutual  contribution  in  the  event  of 
such  loss,  is  not  an  illegal  association,  within 
35  Geo.  3.  c.  63,  s.  11,  although  no  policies  are 
issued  by  such  association,  liramleij  v.  }]'illiams. 
32  Beav.  177  ;  1  N.  R.  413  ;  32  L.  J.,  Ch.  716  ; 
9  Jur.  (N.S.)  240  ;  8  L.  T.  78  ;  11  W.  R.  392. 

An  association  of  shipowners  for  the  mutual 
insurance  of  each  other's  ships,  in  whicli  each 
member  was  only  liable  to  the  extent  of  his  sub- 


scription, was  not  illegal  under  6  Geo.  1,  c.  IS. 
Strom/  y.  JIarcey,  3  Bing.  304;  11  Moore,  72  : 
4  L.  J.  (O.s.)  C.  V.  57. 

So,  if  a  number  of  shipowners  subscribe  a  joint 
fund,  proportioned  to  their  property,  and  under- 
write each  other's  property  respectively,  and  are 
only  liable  to  losses  in  their  proportions  of  tiie 
fund,  the  insurance  is  not  illegal.  Ilarrismi  v. 
Millar.  2  Esp.  513  ;  7  Term  Rep.  340.  n. 

A  policy  in  the  common  form  h\  an  insurance 
club,  where  the  members  arc  not  responsil)lc  for 
the  solvency  of  each  other,  is  valid,  although 
the  sums  which  they  respectively  insure  are  not 
specified  on  the  face  of  the  policy.  Don-ell  w 
Moon,  4  Camp.  Kid, 

Life  Insurance  Company — Marine  Insurance 
Policies — Ultra  Vires.] — A  company  was  formed 
to  carry  on  life  insurance  business.  Afterwards, 
at  an  extraordinary  general  meeting,  resolutions 
were  passed  to  enable  it  to  carry  on  marine 
insurance  business.  A  deed  extending  the  pur- 
poses of  the  company  was  executed  by  some  of 
the  shareholders,  and  notices  were  sent  to  all 
upon  winding  up  of  the  company  : — Held,  that 
there  had  been  no  sirch  acquiescence  by  share- 
holders as  would  entitle  holders  of  marine  policies 
to  prove  in  respect  of  them.  Pha-nix  Life  Assur- 
ance Co..  In  re.  Bnnie.'i  and  StorVs  Case.  2  J.  &  H. 
441  :  31   L.  J.,  Ch.  749  :  10  W.  R.  816. 

A  life  insurance  company  cannot  by  a  resolu- 
tion at  extraordinary  general  meeting  enable 
itself  to  issue  marine  policies.  ILimbro'  v.  Hnll 
and  London  Fire  Assin-anee  Co.,  3  H.  &  X.  789  : 
28  L.  J.,  Ex.62.  See  also  Fhaini,r Life As.in ranee 
Co..  In  re,  supra. 


2.  Actions  for  Contribution. 

Manager  cannot  maintain  Action,] — An  asso- 
ciation of  shipowners  was  formed  for  the  nuitual 
assurance  of  shii)s  belonging  to  its  mendjcrs. 
The  regulations,  subject  to  which  the  policies 
were  eifected,  provided  for  the  creation  of  a 
general  fund  by  payment  of  premiums  by  the- 
iseveral  members,  ami  when  these  sliould  be  found 
insufficient,  by  payment  of  contributions  in  the 
shape  of  a  percentage  on  the  sums  insured,  and 
a  manager  (not  a  member  of  the  association)  was- 
appointed  by  a  power  of  attorney  which  author- 
ised him  to  sign  policies  for  and  in  the  names  of  the 
members  of  the  association,  and.  •'  in  their  several 
and  respective  names,"'  to  demand  and  sue  for  all 
sums  wliich  shoukl  become  due  and  payable  for 
l)remiums  and  contributions  from  them  : — Held, 
that  the  manager  could  not  maintain  an  action 
against  a  member  for  premiums  due  from  sucli 
member,  or  for  moneys  paid  by  the  manager  out 
of  the  funds  of  the  association  in  respect  of  such 
member's  share  of  losses  due  to  other  members. 
(h-aii  V.  Pears-o)/.  L.  R.  5  C.  P.  568  ;  23  L.  T. 
416.' 

The  manager  of  a  mutual  insuiance  associa- 
tion cannot  maintain  an  action  for  contributions 
due  under  the  rules  from  any  nunnber,  although 
those  rules  have  been  agreed  to  by  the  member 
and  profess  to  give  such  a  power.  Leans  v. 
Hooper.  45  L.  J.^  Q.  B.  206  :  1  Q.  B.  D.  45  ;  3» 
L.  T.  371  :  24  W.  U.  226— C.  A. 

Jurisdiction  of  Court  of  Chancery.]— In  a 
mutual  marine  insurance  company,  where  the 
membci's  are  numerous,  a  court  of  equity  has 
jurisdiction,  on  a  loss,  to  enforce  contriljutioii 
anil  payment  of  it,  cither  where  the  amount  has 
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already  been  ascertained,  under  the  I'ules,  by 
arbitration,  or  where  it  has  not  been  so  ascer- 
tained.    Tdijhir  V.  Bean.  22  Beav.  429. 

Where  the  rules  of  a  mutual  insurance  com- 
pany  provide  that  a  member  making  default  in 
payment  of  contributions  shall  foifeit  all  claims 
for  losses  or  averase  under  his  policies,  but  shall 
remain  liable  for  contributions,  a  member  making 
default  cannot  in  an  action  for  contributions 
counterclaim  for  losses  and  averages  sustained 
bv  him.  Murine.  Mutual  In.siirance  Co.  v.  Younfj, 
43  L.  T.  441  ;  4  Asp.  M.  C.  3.57. 

The  policy  coupled  with  the  rules  and  articles 
of  the  company  constituted  a  contract  between 
the  defendants  and  the  company,  and  not  only 
with  the  members  mentioned  in  the  policy.     lb. 

Condition  Precedent.] — A  policy  with  a  mutual 
association  contained  a  regulation  providing  that, 
if  a  sliip  insureil  in  the  association  should  be 
mortgaged  for  any  debt,  the  owner,  being  a 
member  of  the  association,  should  not  have  any 
claim  by  virtue  of  the  policy,  nor  should  any 
assignee  of  such  jjolicy  have  any  claim  for  any 
loss,  unless  previously  to  such  loss  such  member 
should  have  delivered  to  the  secretary  an  under- 
taking in  writing  of  the  moitgagee  oi*  assignee 
to  pay  all  sums  wiiich  might  thereafter  become 
due  fiom  such  member  in  respect  of  such  shij). 
In  an  action  upon  the  iiolicy  for  a  total  loss,  the 
defendant  jdcaded  that  the  ship  was  mortgaged, 
ami  that  the  plaintiff  did  not,  ])reviously  to  the 
happening  of  the  loss,  tleliver  to  the  secretary 
an  undertaking  of  the  mortgagees  to  pay  all 
moneys  which  might  thereafter  become  due  from 
the  plaintiff  in  respect  of  the  shi]>.  The  i)laintiff 
replicil  that  the  defendant  had  notice  of  the 
mortgage,  and  afterwards,  without  reipiiring  the 
undertaking,  from  time  to  time  tlcmanded  and 
i(;ceive<l  from  tlie  mortgagees  all  sums  wliich 
became  due  fiom  tlie  plaintiff  in  respect  of  the 
sliip.  and  the  contributions  for  whicli  the  plain- 
tiff, as  a  member  of  tlie  association,  liecame 
liable  : — Held,  that  the  rei)lication  was  no  answer 
to  the  plea,  the  giving  of  the  undertaking  required 
bv  the  regulation  being  a  condition  precedent. 
/'/i/f//ie^  V.  Tindiill,  18  C.  B.  98. 

Neglect  to  Adjust.] — The  lules  of  a  mutual 
-hipping  assurance  association  pi'ovidcd  that 
•  in  ca.se  of  its  Ijccoming  necessary  to  make  any 
payment  in  respect  of  any  loss  (jr  damage  hajt- 
pening  to  any  ship  insured,  the  amount  to  be 
borne  and  paid  by  each  mendx'r  of  the  associa- 
lion  should,  upon  each  and  (;very  sucir  occasion, 
be  a-^sessed  ami  apportioned  by  the  committee, 
upon  and  amongst  tlie  nicnii>ers  of  the  association 
liable  to  contribute  tlieieto."  In  an  iiction  for 
loss  the  declaration  set  f)Ut  the  ])olicy  and  this 
I  ulc,  and  alleged  that  the  plaintiff  had  always 
been  ready  and  willing  that  the  amount  to  be 
liurne  and  paid  by  each  member  of  the  asso(;ia- 
tion  in  respect  of  the  loss  should  be  assesse<l  and 
apportioned  by  the  committee  of  the  association 
according  to  the  regulations  of  the  policy,  and 
that  the  iilainfiff  liad  requested  the  <lefendaiit  and 
the  <-ommitlee  to  assess  and  a|)poi'ti(>ii  the  same, 
but  they  had  neglcetcil  and  refused  .-o  to  do. 
aUhouirh  a  reasonable  time  for  that  purpose  had 
long  since  elapsed,  and  alleged  as  ,a  breach  the 
nonpayment  by  the  defendant  of  his  jjroportion 
of  the  sum  insured  : — Held,  that  the  (leclaraf ion 
<lid  nf)t  shew  any  liability  on  his  part.  \\'rii//if 
V.  U7//Y/,  24  L.  T.  439  ;  2it  W.  K.  21  :  1  A^y. 
M.  C.  2.->. 


Adjustment — "When  a  Condition  Precedent  to 
Action.] — To  this  declaration  the  defendant 
pleaded,  first,  that  by  the  regulations  annexed  to 
the  jiolicy  it  was  declared  that  a  committee 
should  be  appointed,  who  should  meet  quarterb,^, 
at  the  discretion  of  the  managers,  to  audit  the 
accounts,  settle  claims,  an<l  order  payment  of  the 
same  by  the  managers'  draft  ;  and  that  the 
managers  should  have  full  power  to  settle  all 
claims  on  policies  ;  and  that  the  claim  of  the 
plaintiff  had  not  been  settled  in  manner  pro- 
vided, nor  had  paj'ment  of  the  same  by  the 
managers'  draft  been  ordered  ;  and,  secondly, 
that  by  the  regulations  it  was  declared  that  all 
average  claims  should  be  adjusted  by  a  profes- 
sional average-stater,  according  to  the  usage  of 
Lloyd's  ;  and  that  the  only  claim  of  the  plaintiff 
was  an  average  claim  within  the  meaning  of  the 
regulation,  and  that  it  had  never  been  adjusted 
as  provided  for,  and  the  plaintiff  had  never  been 
ready  and  willing  to  have  tiie  same  adjusted  : — 
Held,  that  the  [ileas  were  good.     lb. 

Pleading — Setting  out  Regulations.] — Where 
the  regulations  of  an  association  of  shipowners, 
combined  for  the  mutual  assurance  of  each 
other's  shijis,  were  indorsed  on  the  back,  and 
were  declared  to  form  part  of  a  polic}',  to  which 
the  shipowners  were  subscribers  : — Held,  that 
the  declaration  in  an  action  for  a  loss  under  the 
policy  ought  to  set  out  the  regulations  as  well  as 
the  policy.  Strung  v.  Bulc,  3  Bitig.  3ir>  ;  11 
Moore.  86  ;  4  L.  J.  (o.S.)  C.  P.  73. 

Member  of  Society  by  Estoppel.] — E.  had  an 
equitable  interest  in  a  ship,  and  afterwards 
received  a  transfer  of  the  legal  interest  from  the 
registered  owner,  who  was  a  member  of  an  insur- 
ance society.  The  owner  insured  the  ship  with 
the  society  in  E."s  name  by  a  policy  incor- 
porating tlie  lules  of  the  society,  and  ]>roviding 
among  other  things  that  every  insurance  effected 
should  Invalid  and  binding  from  noon  on  that 
day  until  noon  of  the  1st  January  then  ne.xt  fol- 
lowing. r>y  the  rules  persons  became  members 
only  by  signing  the  articles,  and  none  but  mem- 
bers could  insure  their  ships.  The  rules  also 
required  certain  notice  upon  sale  of  a  ship  or 
shares  thereof.  E.  had  never  signed  the  articles 
nor  given  notice  of  the  transfer  to  him  of  the  legal 
interest,  but  had  paid  contributions  claimeil  from 
him  as  owner  liy  the  society.  It  was  also  pro- 
vided by  the  rules  that  the  directors  siiould 
decide  claims  and  disputes  of  members,  an<l  that 
aggrieved  members  might  appeal  for  reconsidera- 
tion of  decisions,  first  to  the  directors  themselves, 
and  then  to  the  whole  society  :  ami  also  that  no 
member  should  be  allowed  to  Ijring  or  have  any 
action,  suit,  or  proceeding,  or  other  remedy 
against  the  soi-iety  for  any  claims  or  demands 
upon  or  in  respect  of  the  socictyor  the  members, 
e.\<'ept  as  therein  provided.  IJpon  loss  of  the 
slii]),  E.  was  refused  his  claim  upon  this  jiolicy 
by  the  <lireclors  twice,  l>ul  made  no  appeal  to 
the  whole  society  : — Hehl,  that  the  society  was 
cstoiijjed  from  disputing  E.'s  interest  in  the 
])olicy.  and  his  right  as  mciid)er  to  claim  u])on 
it.  Kdirnrds  v.  Aberniiroii  MuIikiI  Sliiji  Jnxiir- 
aner  Sorirtii.  1  (^  I!.  J).  .-.(nJ:  31  L.  T.  4.-,7  ;  3 
Asp.  M.  ('.  i.-.l— ('..\. 

Articles  of  Association  forming  part  of  Policy 

— Amount  Insured  not  to  exceed  Four-fifths  of 

declared  Value — Vessel  of  greater  Value  thatt 

1  declared.] — A  policy  issued  by  the  respondents, 
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n  mutual  marine  insurance  corporation, stipulated 
that  the  provisions  contained  in  the  articles  of 
association  should  be  deemed  part  of  the  policy. 
Among  the  provisions,  purportin";  to  be  articles, 
indorsed  on  the  policy  was  the  following  : — "  The 
sum  insm'cd  on  any  one  steamer  shall  ...  in  no 
case  exceed  four-tifths  of  the  value  of  such 
steamer  .  .  .  and  it  shall  be  a  condition  of  this 
insurance  that  the  assured  shall  keep  one-fifth 
uninsured."  This  was  part  of  an  article,  which 
had  been  registered,  but  which,  for  want  of 
compliance  with  the  formalities  of  the  Com- 
panies Act,  was  invalid.  The  respondents  can- 
celled the  i)olicy  because  the  appellant  had 
insured  his  steamer  with  them  and  another 
insm-ance  company  to  a  greater  amomit  than 
four-fifths  of  her  value  as  declared  in  their  policy. 
The  vessel  was  lost.  In  an  action  on  the  policy  : 
— Held,  that  the  meaning  of  the  pohcy  was  that 
the  insurer  should  be  his  own  insurer  to  the 
extent  of  one-fifth  : — That  the  condition  was 
binding  as  a  contract,  notwithstanding  the 
invalidity  of  the  article  on  which  it  was 
founded ': — That  it  was  not  open  to  the  apjjcllant 
to  show  that  the  vessel  was  worth  more  than  the 
value  declared  by  the  policy.  Muirliead  v.  Furth 
and  Xortli  Sni  Steamlmif  Mutual  Iiixuraiice 
^.v.v«.,  [],S'J4]  A.  C.  72  ;  6  K.  r.'J— H.  L.  (Sc.) 


Action  against  Association  by  Person  not  a 

Member.] — By  a  policy  of  marine  insurance  in 
the    form    of"  a    deed-poll,    the    defendants,    a 
mutual  insurance  association,  covenanted  to  pay 
losses  upon  a  steamship  with  a  firm  described  in 
the  deed   as   ''a  member."      Under  the  policy 
members   having  ships   entered  were  to   make 
good  losses  on  the  ship,  according  to  the  provi- 
sions of  the  articles  of  association  and  the  rules. 
One  rule  was  an  arbitration  clause,  by  which  the 
sum  to  be  i)aid  by  the  association  upon  any  claim 
was  to  be  settled  by  the  committee  ;  and  if  the 
member  agreed  to  accejjt  the  sum  so  settled,  he 
was  entitled  to  be  i)aid  in  the  mode  of  payment 
customary  to   the  association  ;    and   in  case  of 
difference  the  matter  was    to    be    decided   by 
arbitrators,  to  be  appointed  by  the   committee 
and  the  member,  the  obtaining  of  a  decision  from 
whom  was  to  be  a  condition   i)recedent  to  the 
right  of  the  member  to  maintain  an  action  on 
the  policy.     The  memorandum  of  association  set 
out  that  the  association  was  established  for  the 
•■  insurance  of  ships  of  members,  and  of   ships 
which  the  members  may  be  authorised  to  assure 
in  their  own  names."     It  was  jjrovided  by  the 
articles  of  association  that  "  every  person  who, 
on    behalf    of    himself    or    any    other    person, 
insures  for  the  protection  of  any  ship  .  .  .  shall, 
as  from  the  date  of  the  commencement  of  such 
insurance   or  protection,   be    deemed    to   be    a 
member  of  the  association  "  ;  and,  further,  that 
"  all  claims  in  respect  of  insurance  or  protection 
shall  be  made  and  enforced  against  the  associa- 
tion itself,  and  not  against  any  member  thereof  ; 
but  the  association   shall  not  be  liable  to  any 
member  or  other  person  for  the  amount  of  any 
loss,  claim  or  demand  except  to  the  extent   to 
which  the  association  is  able  to  recover  from  the 
members  or  persons  liable  for  the  same."     The 
plaintiffs  were  part  owners  of  the  ship  insured  in 
question,  and  brouglit,  in  their  own  names,  an 
action  on  the  policy  against  the  defendants  to 
recover  a  loss  on  the  shij) : — Held,  that  this  action 
could  not  be  maintained,  since,  under  the  policy, 
the   defendants   were   expressly  excluded   from 
liability  to  any  other  person  than  the  firm  therein 


described  as  a  '■  member."  J/oiiff/oiiu'ric  v. 
I'nitfd  Kingdom  Mtitiuil  Stenmiihi])  Amiiraiirf 
Asg».,  60  L.  J..  Q.  B.  ■i2<) ;  [1S91 J  1  Q.  B.  370  ; 
64  L.  T.  323  ;   3',»  W.  R.  351  ;  7  Asp.  M.  C.  lil. 

Liability  to  Member  who  has  Sold  his  Ship.] 
— Agreement  between  shipowners  for  nuitual 
assurance  of  each  other's  ships  ;  a  withdrawing 
member  to  give  six  months'  notice  ;  action 
against  one  for  a  loss.  Plea,  that  the  plaintiff 
had  parted  with  his  interest  in  the  ship  before 
the  loss.  Reyvlication,  that  the  plaintiff  by  agree- 
ment with  the  purchaser  had  agreed  to  pay  him 
500/.  if  the  ship  was  lost  within  three  months  : 
— Held,  that  as  the  plaintiff  remained  contribu- 
tory, the  other  members  were  liable  for  his  loss. 
liet'd  V.  ''.'ole,  3  Burr.  1512. 

Action  for  Contributions— Managing  Owner- 
Principal  and  Agent.] — The  managing  and  part 
owner  of  a  steamship  became  a  member  of  a 
mutual  insurance  association,  and  took  out  a 
policy  on  behalf  of  himself  and  his  co-owners  in 
respect  of  the  ship.  By  the  articles  of  association 
every  person  was  deemed  to  be  a  member  "  who 
in  his  own  name,  or  in  his  name  as  agent,  insures 
any  ship  in  pursuance  of  the  regulations  of  the 
comi>any,"  and  they  also  provided  that  the  funds 
reiiuireti  for  the  payment  of  claims  should  '-be 
raised  by  contributions  from  all  the  members." 
By  the  policy  it  was  agreed  between  the  assured 
and  the  company,  "  that  without  prejudice  to. 
the  rights  and  remedies  of  the  company  against 
the  said  person  or  persons  effecting  this  insurance. 
as  a  member  or  members  of  the  comjjany,  in 
respect  of  this  insurance,  the  assured  shall  pay  to 
the  company,  in  lieu  of  premiums,  all  the  sums 
and  contributions  which  the  company  are  entitled 
to  call  upon  the  said  person  or  persons  effecting 
this  insurance,  as  a  member  or  members  of  the 
company,  to  pay  to  the  comjiany  in  respect  of 
this  insurance  according  to  the  articles  of  asso- 
ciation of  the  comjiany,  and  that  the  provisions 
contained  in  the  said  articles  of  association  shall 
be  deemed  and  considered  part  of  this  policy, 
and  shall,  so  far  as  regards  this  insurance,  be  as- 
binding  upon  the  assured  as  upon  the  said  person 
or  persons  effecting  this  insurance."  Certain 
contributions  having,  in  accordance  with  the 
articles  of  association,  become  payable  by  the 
managing  owner  in  respect  of  the  ship,  and  the 
managing  owner  being  bankrui)t,  the  association 
sued  the  other  owners  to  recover  the  contribu- 
tions : — Held,  that,  under  the  terms  of  the  policy, 
they  were  liable,  although  the  policy  was  effected 
by  "the  managing  owner  alone.  Occih  Iron 
Stcanixhip  Inxvva7ive  Assocvttloti  v.  Ledh',  22 
Q.  B.  D.  722  :  57  L.  T.  722  ;  6  Asp.  M.  C.  226. 


Insurance  by  Managing  Owner — Liability  of 
other  Owners  for  Contribution.] — H.  and  C,  the 

manauing  owners  of  a  steamship,  insured  her  in 
a  mutual  assurance  association  in  their  own 
names,  and  the  policy  was  expressed  to  be  "  as 
well  in  his  or  their  own  names  as  for  and  in  the 
name  or  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth,  may,  or  shall 
appertain  in  part  or  in  all  subject  to  the  pro- 
visions hereinafter  contained."  The  consideration 
stated  in  the  policy  was  the  contributions  to  be 
paid  from  time  totime  by  the  assured  for  losses 
and  averages  on  other  steamships.  Such  contri- 
butions having  become  payable,  the  association 
sued  the  part  owners  other  tlian  H.  and  C  to 
recover  the  same  :— Held,  that  these  part  o\\-ners 
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were  liable,  because  the  policj'  was  made  or 
their  behalf,  and  they  were  "  assured  "  within 
the  meaning  of  the  policy,  and  were  expressly 
bound  by  the  consideration  clause  to  pay  these 
contributions.  Qurere.  whether  they  became 
members  of  the  association.  Greed  Britain  lou 
A  1  Steunixhii)  InnnvancP  Assoc iat'um  v.  Wyllie. 
58  L.  J..  Q.  1?.  (iU  :  22  Q.  B.  D.  710  :  60  L.  T. 
916  ;  37  W.  11.  4U7  :  6  Asp.  M.  C.  398— C.  A. 

Claims  against  Association — Enforcement  in 
Equity — No  Policy.] — A.  effected  an  insurance 
(lu  a  ship  with  au  association  by  executing  the 
deed  of  settlement  in  conformity  with  the  rules, 
but  did  not  obtain  a  policy:  —  Held,  that  his 
remedy  against  the  association  for  the  amount 
due  ujion  the  insurance  was  not  by  action,  but 
by  a  bill  in  ecpiity,  to  obtain  a  declaration  of  liis 
right  to  specific  performance  of  the  engagement 
bv  the  committee  to  i)av.  Hdrcei/  v.  Bn-hwith. 
2"H.  &  M.  429  ;  10  L.  T."^632  ;  12  W.  K.  896. 

Undisclosed  Principal  not  Member  of  Associa- 
tion."— T.,  the  manager  and  part  owner  of  a  ship, 
liecame  a  memlier  of  a  mutual  insurance  associa- 
tion, and  took  out  a  policy  with  such  association 
in  rcsj>ect  of  the  ship.  The  articles  of  association 
gave  power  to  the  committee,  in  order  to  provide 
funds  for  the  business  of  the  association,  from 
time  to  time  to  direct  sums  to  Ije  paid  l)y  the 
members  ratably.  By  the  policy,  which  was 
made  by  tlie  association  under  their  seal,  the 
association  agreed  with  T.  that  the  members 
thereof  should  according  to  the  articles  of  asso- 
ciation pay  and  make  good  losses  and  damages 
to  the  ship  occasioned  by  the  lisks  insured 
against,  subject  to  a  proviso  that  the  association 
shouM  ijc  liable  only  to  the  extent  of  so  much  of 
tlic  funds  as  tliey  were  able  to  recover  from  the 
members  liable  for  the  same,  and  which  were 
applicable  for  the  i)urposc  of  paying  claims  under 
the  policy.  Certain  contrilnttions  to  the  funds 
of  tlie  association  having,  in  acconhmce  with  the 
articles,  become  payabh-  by  T.  in  respect  of  the 
ship,  and  T.  being  bankrupt,  the  association  sued 
N..  another  i)art  owner  of  the  sliip,  for  sucii  con- 
trilnitions  as  an  undisclosed  principal  of  T.  : — 
Helil,  that  the  effect  of  the  articles  of  association 
and  the  i)olicy  l)eing  that  the  liability  for  such 
contributions  was  imposed  on  members  oidy,  and 
N.  not  being  a  mendier  of  the  association,  he 
could  not  1m;  sued  for  sii(;li  contributions  as  an 
umlisclosed  j)rin('ipal  f>f  '!',  I'nitrd  K'nujihnn. 
yiiitiKil  Sfriiiiixh'ip  Axxii  I'll  lice  Axsoriufiii/t  v. 
.\rr;/l.  ;-,(•,  L.  .1..  Q.  ]\.  -,22  :  19  Q.  B.  I).  110  :  3:, 
W.  II.  7 If,  :  r,  .\>p.  .M.  C.  22(;.  ii.— ('.  A. 

Ship  Insured  without  Stamped  Policy.] — See 
BiirrinrMiitiitil  S/ii/i  Iiixiini iirr  <\k  v.  Axliliiirntr. 
ante,  col.  103(». 

And  xcc  A,  Bulks,  infia. 

:'..  Iti:i,i;s. 

Mortgages  by  Members.] — A  rule  of  a  mutual 
niaiiiie  insurance  association  jirovided  that  in 
case  of  a  mortgage  or  an  assignnient  of  any 
vessel  insured  in  the  association,  the  nioi'tgsigee 
must  make  himself  personally  liable  ti,  pay 
])remiums  : — Helil,  that  the  rule  was  applicable 
to  a  depositee  who  was  assignee  of  the  policy 
within  tlu;  meaning  of  the  rule.  Alrj-mulrr  v. 
ramjihr/f.27  L.  T.  462  :  I  Asp.  M.  ('.  447— C.  A. 
Keversing.  41  L.  J..  Ch.  478. 

The  rule  was  not  set  up  as  a  defence  by  answer  : 
— Hehl,  that  at  the  hearing  a  certificate  of  the 


ship's  register  could  not  be  produced  to  shew 
that  there  was  a  mortgage  of  the  ship  itself.    lb. 

A  shipowner  entered  into  an  agreement 
through  an  agent  with  air  association  for  the 
insurance  of  his  ship,  and  by  the  agreement, 
signed  by  himself,  he  agreed  to  abide  by  the 
rules  and  regulations  of  the  association,  a  copy 
of  which  rules  was  not  sent  to  him.  One  of 
these  rules  was  that  no  member,  whose  share  in 
a  ship  insured  in  the  association  should  be 
mortgaged,  should  have  any  claim  to  insurance, 
unless  previously  to  loss  such  member  or  mort- 
gagor should  have  delivered  to  the  manager  of 
the  association  a  deed  with  a  covenant  as  therein 
mentioned.  The  ship  was  lost  at  sea,  no  such 
delivery  of  a  deed,  as  re(xuired  by  the  stipula- 
tion, had  taken  place,  and  it  was  not  until  the 
shipowner  sent  in  his  claim  for  insurance  that 
he  had  actual  knowledge  of  the  rule  : — Held, 
that  the  owner  uutst  have  imputed  to  him  u 
knowledge  of  the  rules  of  the  company  ami  the 
onus  was  therefore  upon  him  to  apply  to  the 
mortgagees  for  the  guarantee  :  and  as  there  was 
no  time  fixed  for  the  performance  of  that  duty, 
there  was  no  waiver  by  the  company  of  the  rule. 
Tiinihiill  V,  Woolfe,  9  Jur.  (N.S.)  .57  ;  7  L.  T. 
483  ;   11  W.  R.  .55. 

One  of  the  rules  of  a  mutual  marine  assurance 
society  provided  that  ■•  no  vessel  which  is  mort- 
gaged shall  be  insured,  unless  the  mortgagee  give 
a  written  guarantee  to  the  satisfaction  of  the 
committee  for  payment  of  all  demands  on  the 
vessel"'  : — Held,  that  this  ajiplied  only  to  a  ship 
mortgaged  at  the  time  of  effecting  the  insurance, 
and  that  it  did  not  render  a  guarantee  necessary 
when  a  ship  was  mortgaged  after  having  been 
insured.  Jfiifrhiiixnn,  v.  Wrifpit,  25  Beav.  444  ; 
27  L..J..  Cli.  834  ;  4  .lur.  (x.s.)  749  ;  6W.  K.475. 

Double  Insurance — Mortgage  on  Ship,  Notice 
of  by  Member — Estoppel.]  —  Uy  one  of  ihe  rules 
of  a  mutual  marine  insurance  society  it  was 
provided  that  vessels  of  a  certain  class  should 
not  be  insured  for  more  than  three-fourths  of 
their  value,  and  that  '-if  any  member  insure  or 
attempt  to  insure  elsewhere  any  shi],  share  or 
shares  in  any  ship  already  insured  in  this  society. 
he  shall  be  liable  to  immediate  exiudsion  and  to 
forfeiture  of  any  claim  or  demaiul  he  may  have 
against  the  society."  r>y  aimther  rule  it  was 
provided  as  follows  :  ''If  it  comes  to  the  notice 
of  any  member  that  any  vessel  or  share  of  a 
vessel  insured  by  the  society  is  mortgaged,  he 
shall  immediately  give  notice  in  writing  of  the 
name  and  address  of  the  mortgagee.  The  board 
of  direetoi-s  may  then  retpiire  the  mortgagee  to 
give  siu'h  secui'ity  as  they  deem  necessary  for 
the  i>aymeiit  to  them  of  all  sums  which  are  or 
may  become  due  on  account  of  such  insurance. 
If  such  notice  is  not  given,  or  if  the  mortgagee 
refuse  to  give  such  security  as  the  society 
reipiires,  the  member  in  whose  name  the  insur- 
ance is  registered  shall  during  the  existence 
of  such  mortgage  forfeit  all  claims  upon  the 
society  in  respect  of  such  vessel  or  share  to  the 
extent  of  such  mortgage  thereon."  1'..  on  behalf 
of  the  owner  f)!  the  ship  "  Bolina,"  insured  her 
in  the  defendant  society  for  fiOO^.  1*.  was 
entered  in  the  society's  books  as  the  policy- 
holder, and  the  policy  was  issued  to  him.  The 
'•  Bolina  "  was  at  the  time  when  the  insur.ance 
was  effecteil  insured  in  another  society  for  300/., 
of  wliic-h  insurance  the  defendants  liad  know- 
ledge, and  the  sum  of  300/.  together  with  the 
600/.  alx)vc-mentioned  amounted  to  more  than 
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tluoe-fourths.  but  less  than  the  whole  amount  at 
which  the  directors  of  the  defeiulaiit  society 
valued  her.  During:  the  subsistence  of  the  policy 
r.  became  aware  that  the  ''Bolina"  had  been 
mort,u:age(l  by  the  owner  for  300/.,  but  no  notice 
of  the  mortgage  was  ever  given  to  the  society. 
In  nn  action  by  the  representatives  of  the  owner  : 
— Held,  that  the  society,  after  issuing  the  policy 
of  insurance  on  the  "Bolina"  with  the  know- 
ledge that  she  was  insured  elsewhere,  was 
estopped  from  relying  on  the  rule  as  to  double 
insurance  :  but  that  as  P.,  who  was  a  memljer  of 
the  society,  hatl  not  given  notice  of  the  mortgage 
of  which  he  had  knowledge,  the  amount  of  that 
mortgage  must  be  deducted  from  the  sum  pay- 
able \Tnder  the  policy.  Joncf  v.  Tiamior  Mutuid 
ShippiiK/  Iii.su rancc  Suciati/,  Gl  L.  T.  727  ;  6  Asp. 
M.  C.  450. 

Expulsion  of  Member.] — A  member  received 
notice  of  expulsion  from  this  society  upon  the 
ground  that  his  conduct  was  suspicions  without 
having  an  opportimity  of  meeting  any  charge 
brought  against  him.  The  committee  who  sent 
the  notice,  had  power  to  expel  any  member 
whose  conduct  they  deemed  to  be  suspicious. 
'J'he  member  brought  an  action  for  damages 
against  the  members  of  the  committee,  alleging 
tliat  he  had  thereby  lost  the  benetit  of  his  insur- 
ance and  had  suffered  other  damages  : — Held, 
by  Kelly,  C.B.,  Pollock  and  Amphlett,  BB.,  that 
the  declaration  shewed  no  cause  of  action  on  the 
ground  that  the  expulsion  was  void,  if  the  allega- 
tions were  true  ;  by  Cleasby  and  Pollock,  BB., 
on  the  ground  that  the  declaration  did  not 
snfficientlv  charge  mala  fides.  Wood  v.  Woad, 
43  L.  J.,  "Ex.  153;  L.  R.  t)  Ex.  190;  30  L.  T. 
815  ;  22  W.  R.  709  ;  2  Asp.  AI.  C.  289. 

Notice.] — By  the  rule  of  a  mutual  assiirance 
society,  the  insured  was  bound  to  give  notice  to 
the  directors  of  any  change  of  the  captain  of 
his  vessel,  and,  in  case  of  default,  the  society 
was  not  to  be  liable  for  any  subsequent  loss.  By 
another  rule,  notices  to  members  sent  by  post 
were  to  be  effectual,  though  not  actually  received  : 
— Held,  that  the  directors  of  the  society  were 
members  within  the  latter  rule,  and  that  a  notice 
of  a  change  of  captain  sent  to  tliem  by  post  was 
valid,  though  not  actually  received  by  tliem. 
Braiifiird  v.  Howard,  35  Beav.  613. 

Contribution  by  Members.] — A  mutual  insur- 
ance association,  by  wliich  the  mcmliers  were  to 
insure  each  other's  ships,  ami  to  bear  the  loss  in 
proportion  to  the  premiums  charged  against  each 
member,  and  by  which  the  manager  was  autho- 
liscd  1)}'  power  of  attorney  to  recover  the  \n-e- 
miums,  to  settle  all  losses,  and  to  draw  on 
members  for  their  several  proportions  of  such 
los.ses,  issued  to  its  members  a  policy,  in  the 
ordinary  form  of  a  Lloj-d's  policy,  with  the  rules 
of  the  association  indorsed  on  and  incorporated 
with  the  policy.  There  were  jn-inted  in  the 
]iolicy,  in  a  line  hy  themselves,  the  words  "  twenty 
pounds  per  centum "  immediately  after  the 
acknowledgment  "  confessing  oui'selves  paid  the 
consideration  due  nnto  us  for  tliis  assurance  by 
the  assured,  at  and  after  the  rate  of."  The  rules 
indorsed  contained  nothing  to  limit  the  liability 
of  the  memoers  to  2QI.  per  cent.: — Held,  that 
notwithstanding  those  words  in  the  ijolicy,  the 
liability  of  members  to  contribvxte  the  payment 
of  losses  was  not  limiteil  to  20?.  )ier  cent,  frrfiy  v. 
Gilmtn.  3(;  L.  .J.,  f.  P.  '.".I  :  L.  It.  2  ('.  P.  12(1 : 
15  W.  R.  70. 


A.  and  B.  were  members  of  a  mutual  insurance 
societ}^,  and  B.,  with  the  other  members  of  the 
society,  was  insured  to  A.  upon  his  ship  in  a  sum 
specified  in  a  policy,  subscribed  by  B.  and  the 
other  membei's  of  the  society.  Annexed  to  the 
policy,  and  forming  part  of  it,  were  the  following 
rules  :— The  members  of  this  association  shall 
severally,  and  not  jointly  or  in  partnership,  or 
the  one  for  the  other  of  them,  but  each  only  in 
his  own  name,  insure  each  others  ships  from  the 
date  of  entry  of  each  until  noon  of  the  20t]i  of 
February  then  next,  and  from  that  time  until 
noon  of  the  20th  of  February  in  the  next  suc- 
ceeding year,  and  so  on  from  j'earto  year,  against 
all  losses.  In  order  more  readily  to  provide  for 
the  payment  of  claims,  the  managers  are  em- 
powered to  levy  contribution  of  one-fourth  part 
of  the  fixed  annual  premium,  Avhich  shall  be 
drawn  for  in  a  prescribed  manner.  Provided 
always,  that  if  the  gross  amount  of  losses  and 
expenses  during  the  year  shall  happen  to  exceed 
the  amount  of  the  premiums  so  realised,  the 
deficiency  shall  be  made  good  by  an  additional 
percentage  which  the  members,  dming  the  year, 
shall  be  bound  to  contribute  and  pay  to  the 
managers  ;  but  should  the  premiums  so  realised 
exceed  the  losses,  then  the  surplus  shall  be  re- 
turned in  proportion  to  the  amount  of  premium 
respectively  contributed  by  them.  The  managers' 
drafts  on  the  members  of  the  association  for 
their  proportion  of  the  annual  fixed  premium, 
and  for  any  additional  jjcrcentage,  shall  be  duly 
accepted,  and  punctually  paid  when  due  ;  and 
if  any  member  shall  neglect  to  accept  any  such 
drafts,  or  to  pay  his  contributions,  on  receiving 
notice  from  the  managers,  his  respective  shij)  or 
ships  shall  immediately  cease  to  be  insured  in 
this  association,  and  he  shall  thenceforth  forfeit 
all  claims  in  respect  of  any  loss,  under  his  policy  ; 
but  he  shall  still  remain  liable  to  contribute  to 
all  losses  and  averages  which  may  occur  during 
the  period  for  which  any  such  policy  was  origi- 
nally granted,  and  the  amount  due  from  any 
defaulting  member  shall  be  considered  as  a  debt 
due  to  the  managers,  and  shall  be  recoverable 
by  them  at  law  : — Held,  that,  on  the  true  con- 
struction of  the  rules  and  under  the  circumstances 
as  they  appeared  on  the  record,  B.  was  not  indi- 
vidually liable.  liedicay  v.  Swcctinf/,  36  L.  J., 
Ex.  185:  L.  11.  2  Ex.  400;  IG  L.  T.  495:  15 
W.  R.  908. 

S.  made  an  ap]ilication  in  writing  to  become  a 
member  of  a  mutual  assurance  association  in 
resijcct  of  an  insurance  for  300?.  upon  his  ship  : 
the  ship  was  accepted  and  an  unstamped  copy 
of  a  policy  returned  to  him.  By  the  regulations 
of  the  association  he  would  have  to  contribtite 
to  losses  upon  the  ships  of  othm-  members.  No 
stamped  policy  was  ever  executed  by  him.  He 
contributed  to  losses  ui)on  some  ships  of  various 
members.  His  own  ship  sustained  an  injury,  but 
before  the  amount  of  the  loss  could  be  estimated, 
the  association  was  ordered  to  be  wound  up  : — 
Held,  that  he  was  not  a  contributory,  as  the  un- 
stamped policy  could  not,  under  35  Geo.  3.  c.  (i3, 
be  received  in  evidence  of  his  agreement  to 
become  a  member.  London  Marine  Innuraiicc 
AxKociation,  In  re.  Sni'ith.  Mr  parte. SS  L.  J.,  Ch. 
081  ;  L.  R.  4  Ch.  611  ;  21  L.  T.  97  ;  17  W.  R.  941. 

Repayment  of  Premiums.]  —  An  association 
was  not  registered  under  the  companies  acts 
Persons  became  membeis  by  effecting  mutual 
policies  :  members  were  emjiowered  also  to  effect 
'•  special  rate  policies."     'J'he  applicants  were  not 
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members,  but  had  taken  out  a  '•  special  rate 
policy,"  signed  per  procuration  by  J.  and  S.,  the 
managei-s,  who  gave  and  accejjtetl  on  their  per- 
sonal liability  a  bill  of  exchange  for  the  amount 
assured.  In  a  similar  case,  the  amount  assured 
had  lx;en  disallowed  by  the  ai)i)eal  court  as  a 
claim  made  on  the  association.  J.  and  S.  became 
insolvent,  and  their  acceptance  was  dishonoured. 
Be  W.  ic  Co.  claimed  that  the  amount  of  the 
l)reaiiums  shoidd  be  repaid  them  by  the  mem- 
bei-s  of  the  association  : — Held,  that  they  were 
not  entitled  to  have  the  i)remiums  repaiil,  be- 
cause, fii-st,  as  they  well  knew,  J.  and  S.  had  no 
power,  as  agents,  to  grant  such  a  policy  to  non- 
menibei"s  ;  and  secondly,  there  was  no  failure  of 
consideration,  as  J.  and  S.  had  made  themselves 
pei-sonally  liable.  Ai-thvr  Arertu/e  A.sxoriation. 
In  re.  Dr  Wintoiix  Case.  34  L.  t.  1)42:  8  Asp. 
M.  ('.  24.5. 

Arbitration  —  Proper  Hearing.]  —  In  an 
aciiiiu  ftir  colli>ion.  it  apiiuarucl  that  the  plain- 
tiff's vessel  and  the  defendants  vessel  were 
insured  in  a  mutual  insurance  company,  by  the 
rules  of  which  it  was  provi<led  that,  in  the  event 
of  a  collision  occurring  between  two  vessels 
insured  in  the  company,  kc,  the  owners  of 
such  vessels  shoukl  immediately  submit  a  state- 
ment of  the  whole  circumstances  of  the  collision 
.  .  .  and  the  directors,  after  receiving  such 
>tatenient,  should  have  power  to  arbitrate  on 
the  matter,  and  tlieir  decision  should  be  final. 
The  jjlaintiff  gave  notice  of  the  collision  to 
the  secretary  of  the  companj'.  The  secretary 
obtained  statements  as  to  the  collision  from  the 
master  of  the  plaintiffs  vessel,  and  from  the 
master  of  the  defendant's  vessel.  A  meeting  of 
<lirectors  was  held,  at  which  the  defendant's 
master  was  present,  but  no  one  on  behalf  of  the 
plaintiff,  and  a  resolution  was  passed  that  the 
<lefendant's  vessel  had  not  been  in  collision  with 
that  of  the  jjlaintiii  : — Held,  that  there  had 
7icver  been  a  jiropcr  liearingof  tlie  case  by  the 
<lirectors ;  that  the  resolution  i)asse<l  Ijy  tl)em 
was  tliereforc  not  an  arbitration  within  the 
meaning  of  the  rule,  and  tliat  the  plaintiff  was 
not  estopped  by  it  from  bringing  an  action  for 
damage.  Sendjle,  that  the  rule  miust  be  taken 
lo  mean  that  it  should  be  a  condition  i^recedent 
to  an  arbitration  tliat  both  paities  had  agreed 
as  to  the  fact  of  a  collision  liaving  taken  place. 
nr  U'uruiH;  l.->  ]'.  D.  I8y  ;  03  L.  T.  .JOI  ;  (J  Asp. 

:m.  c.  -,4.-,. 

Estoppel  —  Condition   Precedent.] — A. 

effected  in  a  mutual  insurance  conij)aMy  a  policy 
of  insurance  on  shij),  one  of  (he  conditions  of 
which  was,  tliat  the  sum  to  be  paid  to  any 
insurei"  for  loss  should,  in  flic  first  instance,  be 
ascertained  by  the  committee  :  but  if  a  difference 
should  arise  between  the  insurer  and  the  com- 
mittee,'"  relative  to  the  settling  of  anj-  loss,  or 
lo  a  claim  for  average,  or  any  other  matter 
lelating  to  the  insurance,"  the  difference  was  to 
be  referred  to  arbitration,  in  a  way  jiointcd  out 
in  the  conflitions:  '"provided  always,  tli;it  no 
insurer  who  refuses  to  accept  the  amount 
settled  by  tlie  committee  shall  be  entitled  to 
maintain  any  action  at  law  or  suit  in  equity 
on  his  ]iolicy,"  until  the  matter  has  been 
•  lecidcd  by  the  arbitratoix,  and  ''then  only 
for  such  sum  as  they  shall  award"'  ;  ami  the 
obtaining  the  decision  of  the  arbitrators  was 
declared  a  condition  ))iccedent  to  the  main- 
taininu'  of  an    action  : — Helil.    that   these   con- 


ditions were  lawful,  and  that  (even  should 
the  difference  relate  to  other  matters  than 
those  of  mere  amount)  till  awanl  made  no 
action  was  maintainable.  Scott  v.  Arcry,  .5 
H.  L.  Cas.  811  ;  2.-)  L.  J..  Ex.  308  ;  2  Jur.  (x.s.) 
815  ;  4  "\V.  E.  740.  But  see  as  to  fraud  on 
questions  of  law.  AJe.randvr  v.  Camphell.,  27 
L.  T.  402  :  1  Asp.  M.  C.  447— C.A.  I{eversing41 
L.  J.,  Ch.  47S. 

Limited  by  Guarantee — Limitation  of  Liability 
—  Members  having  Twofold  Liability,]  — A 
mutual  uiarine  iu-^ui'ance  association  was  incor- 
porated, under  the  Companies  Act,  1802,  as  an 
association  limited  by  guarantee.  The  memo- 
randum of  association  declared  that  every  mem- 
ber undertook  to  contribute  to  the  assets  of  the 
association,  in  the  event  of  its  being  wound  up, 
a  sum  not  exceeding  hi.  for  the  payment  of  the 
debts  and  liabilities  (if  the  association,  and  the 
costs,  charges  and  expenses  of  winding  it  up, 
and  for  the  adjustment  of  the  rights  of  con- 
tributories  amongst  themselves.  The  defendant 
entered  his  ship  to  be  insured  in  the  association, 
and  by  the  rules  of  the  association  he,  by  so 
doing,  also  became  an  insurer  of  the  ships  of 
other  mendjcrs  of  the  association  who  entered 
their  ships  in  the  same  class.  While  the  defen- 
dant continued  to  be  a  member  the  association 
was  wound  up.  In  an  action  brought,  pursuant 
to  the  rules  of  the  association,  to  recover  from 
the  defendant  a  sum  of  35Z.  as  contribution 
towards  losses  incurred  by  other  members  insured 
in  the  same  class  as  that  in  which  he  had 
entere<l  his  ship,  the  defendant  contended  that 
his  liability  was  limited  by  the  memorandum  of 
association  to  a  sum  of  5Z. : — Held,  that  the  limit 
of  hi.  oidy  aj)plied  to  the  liabilities  incuried  b}' 
the  defendant  as  a  member  to  the  association, 
and  that  his  liability  as  an  insurer  towards  the 
other  members  of  the  association  who  entered 
their  ships  in  the  association  was  not  limited  to 
that  amount.  JAoii  Miitrud  Murine  Iii-si/n/iirr 
Axxoriatiotb  v.  Ti/rker,  .53  L.  J.,  ().  V>.  1S5  :  12 
Q.  15.  D.  170  ;  49  L.  T.  704  ;  .•!2  W.  U.  5l(i— C.  A. 

Annual  Policies — Forfeiture  for  Nonpayment 
of  Contribution — Set-off  of  Contribution  against 
Loss.] — By  the  rules  of  a  marine  insurance  a.«so- 
ciation  the  members  insured  each  other's  ships 
from  noon  of  February  20  in  any  year,  or  from 
the  date  of  eiitiy  of  a  vessel  until  noon  of 
Febiuary  20  in  the  succeeding  yeai' :  and  the 
managers  were  empowered  to  levy  contributions 
of  one-foiirth  jiart  of  the  estimated  annual 
piemium  fjuarterly  in  each  year,  such  premiums 
of  insurance  to  form  a  fund  for  tlie  i>ayment  of 
claims,  and  if  any  member  should  refuse  to  pay 
his  colli  ribut  ions  thereto.  Ills  ship  should  cease 
t(j  be  insiiied,  an<l  he  sliould  thenceforth  forfeit 
all  claims  in  resjject  of  any  loss.  On  the  i5th 
Ajiril,  lSKl,a  loss,  incurred  in  the  year  1S8(I-1 
ujion  a  shij)  belonging  to  the  jilaintiff,  and 
insure<l  in  the  association,  was  fixed  by  an 
avera-e-adjuster  at  ISO/.  A  call  of  41/!  lO.v., 
made  on  the  i>l;iiiitifV  on  the  5lli  May,  ISSl.  foithi! 
second  (|uarter  of  lHSl-2.  was  l)y  mutual  consent 
set  off  against  the  loss.  On  tite  13th  May.  ISSl, 
the  association  jiaid  the  plaintiff  100/.  on  fui'ther 
account  of  the  loss.  On  the  23iil  .lune,  1881,  a 
call  was  made  on  the  jilaintiff  of  52/,  10.v.  S^Z., 
and  on  the  5lli  July,  IS.Sl,  another  call  of  31Z.  4.r. 
The  plaintiff  having  tcnderc<l  the  balance  due 
from  him.  the  association  refused  to  accejit  it, 
and  during  the  pendency  of  an  .-iction  to  recover 
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the  full  amount  of  the  two  calls  one  of  the 
plaintiff's  ships  insured  in  the  association  was 
wholly  lost  : — Held,  on  case  stated,  that  the 
{tlaintitt^s  ship  did  not  cease  to  be  insured,  and 
that  he  had  not  forfeited  his  claim  in  respect  of 
the  loss.  WiUiiaiix  v.  BritixJi  Marine  Mutiud 
Itixnranre  AMor'i'itioii.  57  L.  T.  27  :  (>  Asp.  jNI.  V. 
134.  .I«r7  .sw  1.  Actions  for  Contribution, 
supra. 

4.  Winding-up. 

Claim  by  Creditor — Admission  in  Books.] — A. 

insured  a  ship  in  a  mutual  insurance  assdciation 
in  lS()o,  anil  the  policy,  which  was  not  stamped, 
was  annually  renewed  up  to  the  year  enfling 
March,  18()S.  In  February,  ISfiS,  the  ship,  with 
A.  on  board,  was  lost  at  sea.  The  loss  of  the  ship 
was  reported  to  the  association,  and  from  entries 
in  the  minute  books  the  money  due  upon  the 
policy  was  raised  by  order  of  the  committee,  but 
retained  by  the  secretary  until  a  personal  repre- 
sentative to  A.  had  been  appointed.  The  company 
was  ordered  to  be  wound  up  in  January,  1870, 
and  A."s  widow  obtained  letters  of  administration 
to  him  in  December,  1871.  U[)on  a  claim  b}^  the 
widow  nnder  the  windinji-up  for  the  amount 
secured  by  the  policy  : — Held,  that  there  was  a 
sufficient  admission  of  liability  in  the  books  of 
the  company  to  enable  the  widow  to  recover  as  a 
creditor  for  the  amount  secured  by  the  policy, 
although,  from  the  absence  of  a  stami),  the  policy 
itself,  uifon  which  the  claim  arose,  could  not  be 
given  in  evidence.  TeUjniuouth  and  General 
Midiuil  SUipjy'nig  Asuuciation.  In  re.  Martin's 
Claim,  41  L.  J.,'Ch.  fi79  ;  L.  R.  14  E(i.  148  ;  26 
L.  T.  684  ;  1  Asp.  M.  C.  325. 

Contributories — Evidence.] — B.  &;  Co.,  by  letter, 
authorised  tlic  managers  of  a  mutual  marine 
insurance  association  to  insure  a  ship  with  the 
association,  and  undertook  to  abide  hy  the  rules 
and  regulations  thereof.  By  the  rules,  each 
insui'er  became  liable  to  contribute  to  the  los>es 
of  any  other  insurer  in  certain  proportions.  In 
pursuance  of  the  authority  given  by  B.  &;  Co., 
a  duly  stamped  policy  was  issued  to  them,  which, 
however,  contained  no  reference  to  the  rules  : — 
Held,  that  the  letter,  although  not  stamped,  was 


admissible  in  evidence,  and  that  B.  &  Co.  were 
contributories.  Albert  Acerueie  Association,  In 
re,  math's  Case,  L.  R.  13  Eq.  52i» ;  20  W.  R.  504. 

Removal  of  Contributory.] — .An  unregistered 
mutual  marine  assurance  association  was  ordered 
to  be  wound  uj)  in  187().  A  rule  of  the  associa- 
tion provided  that  any  jiolicy-hokler  should  cease 
to  be  a  member  forty-eight  hours  after  the  loss 
of  his  ship.  A.  had  ceased  to  be  a  member  under 
this  rule  in  18(i7,  but  a  part  of  the  sum  insured 
by  his  policy  was  still  due  at  the  date  of  the 
winding-up.  A.  pi'oved  his  debt  in  the  winding- 
up,  was  put  upon  the  list  of  contributories,  and 
paid  a  call.  In  1875  all  the  policies  were  hehl  to 
be  illegal,  and  all  the  debts  of  the  company  were 
consequently  expunged,  except  42Z.  due  to  outside 
creditors.  On  an  ajiplication  by  A.  to  have  his 
name  removed  from  the  list  of  contributories  : — 
Held,  that  it  could  not  be  so  removed,  and  that 
he  was  liable  to  contribute  to  the  costs  of  the 
winding-up.  Queen's  Averarie  Association,  In  re, 
Lynes,  ^Mv  jiarte,  38  L.  T.  90  ;  26  W.  R.  432  ;  3 
Asp.  M.  C.  576. 

Mutual  Marine  Insurance  Association — Eights 
of  Creditors  and  Contributories  inter  se.  j — Order 
mailc  for  winding  up  an  unregistered  mutual 
marine  insurance  association  : — Held,  that  the 
I  order  did  not  aii'ect  the  contract  made  between 
the  parties  ;  that  the  liability  of  each  member 
extended  only  to  the  payment  of  such  propor- 
tions as  the  rules  prescribed  of  the  various  losses 
that  occurred  during  the  subsistence  of  his  policy  : 
that  payment  to  the  secretary  discharged  each 
member  to  the  extent  of  such  payment  :  that 
outside  creditors  were  creditors,  not  of  the  asso- 
ciation or  of  the  members  collectivelj',  but  of  the 
persons  who  ordered  goods  or  services  ;  that  the 
costs  of  winding-up  were  to  be  borne  by  payers 
and  receivers  ratably  according  to  the  amounts 
paid  or  received  by  them  respectively.  London 
Marine  As.inrance  Assoeiation,  In  re,  Andreiv's 
and  Ahwanders  Case.  Chatfs  Case,  Coolt.s  Case, 
Crew's  Case,  L.  R.  8  Eq.  176  :  20  L.  T.  943  ;  17 
W.  R.  784. 

And  see  A  rllinr  Axeraqe  Assoeiation,  45  L.  J.. 
Ch.  346  ;  3  Ch.  1).  522  :  34  L.  T.  388  ;  24  W.  R.  514  : 
supra,  col.  1035. 
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ABANDONMENT, 

freight,  payment  of,  on,  384 

insurance,  generallv,  1277 — 1297.      Sec  In'.si'UANck. 

notice  of.  1277—1283 

of  voyage,  1211 

ACCEPTA.NCE, 

of  notice  of  abandonment,  1282 

ACCIDENT,  INEVITABLE, 
collision,  703 

costs,  8o8 

ACTION, 

for  collision,  837 — 864.     See  Collt.stox. 

contril)ution,  insurance  conijianj',  1352 

tlenminige,  492,  4H3 

damage  to  cargo,  550,  968 

freight,  427 

limitation  of  lialjjlity,  749 

mortgage  money,  188 

jiremiums,  1 309 
on  charterparty,  297 

policj',  1314—1330.     Sec  Lnsiiivnce. 

ADJUSTMENT  OF  LOSS, 
computation,  1255 
eHect  of,  1262 
persons  adjusting,  1253 

ADMIHALTV,  LAW  AND   I'ltACTKE; 
amendmi'ut,  975,  1001 
appeals,  to  Court  of  Ap]ital,  1010 
Privy  Council,  1012 
from  County  Court,  1014 
appearance,  974,  975,  (Addenda)  975,  10l4 — 1016 
appraisement,  984 
anest,  976 
assessors,  849,  998 
bail,  981 
beaconage,  951 

bottomry,  929.     .(^//f^  wr  i)(iTTOMi;v. 
brcacii  of  contract,  968 
breaking  arrest,  981 

Chancery  jurisdiction  in  Ailmiralty,  46,  52,  291,  936 
consolidation,  salvage  .suits,  1001 
co-ownership,  929,  957.     And  sec  Owsv.\.>^. 
costs,  collision,  855 — 863 

generally,  1017,  (Adilenda)  1020 
of  appea'l,  1024 
reference,  1022 
colours,  illegal,  951 
Courts  of  Admiralty,  Cin([Ue  Torts,  9'15 

Consular  Courts,  946 
High  Court,  948 
Passage  ('ourt,  915 
Vice  Admiralty  Courts,  946 
damage  to  cargo,  9C8 
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A1).MH;ALTV,   law  and  VllA^ynCE— continual. 
(letault  proceeding's,  987 
ilisburseiiicuts,  S'J,  952 
(li.S(H)vcry,  995 
droits,  950 

eulistmeut,  foreign,  951,  (Addenda)  951 
evidence,  lOOO 
execution,  1007  « 

inspection,  995 

interrogatories,  997,  (^Addenda)  997 
judgment  and  decree,  1007 
jurisdiction,  assault,  925 
collision,  837 

foreigners,  foreign  ships,  124,  758,  bo8,  92J, 
locality,  922,  (Addenda)  922 
loss  of  life.  925 

]naritinie  lien,  923.     And  see  Golmskjn. 
mortgage,  193,  925.     And  see  lIoirniAi;!-; 
jiersonal  injury,  925 
}iroliibitions,  92(5 — 936 
salvage,  593,  660 

subject-matter  of,  921 
jury,  1002 

law  applicable  in  Admiralty,  948 
necessaries,  960 — 967.     See  Nkce.ssakies. 
jiarticulars,  995 
parties,  973 
])iracy,  930,  971 

pleadings,  226,  993.     And  see  Coi.Lisiox. 
})ossession,  53,  955 
practitioners,  971 
])reliminary  Act,  842,  992 
prize,  931,  951 

■|)roceedings  in  actions,  various,  1004 
prohibitions,  926 — 936 
reference,  1005,  (Addenda)  1005 
registrar,  office  of,  948 
restraint,  54,  953 
right  to  begin,  1003 
.sale,  164,  984 

seciu'ity  for  costs,  864,  1009 
slave  trade,  971 
stay,  989 
tender,  669,  1003 

transfer,  989  ^ 

wages,  89,  93,  106,   126,  952.     See  Wages. 
wreck,  94  S 

writ,  975,  (Addenda)  S40,  975 
wi'ongfully  suing  in  Adiniralty,  action  tor,  926 

ADVANCt:  NOTK,  117,  125 

ADVANCES, 

building  ship,  1 7 

insurance  of,  1130 

to  seamen,  advance  note,  117,  125 

AGENT, 

insurance  by,  1046 

knowledge  of,  concealment;  insurance,  1185 

salvage  by.  621 

AGREEMENT, 

ap]>ortionment  ol' salvage,  651 

salvage.  653 

unfair,  setting  aside,  salvage,  652,  653 

seamen's  wages,  118,  137 
ALTERATION, 

of  charterparty,  254 
policy,  1041 

AMENDMENT, 

Admiralty  i)ractice,  633,  1001 
of  writ,  (Addenda)  840,  976 
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ANCHOR, 

collision,  when  at,  695 

coming  to  an,  692 
ready  to  let  go,  693 

ANCHORAGE  DUES,  88". 

APPEAL, 

Adiiiiialty,  to  Court  of  Appeal,  1010 

Privy  Coinicil  or  House  of  Lords,  1012,  (Addenda"  lOl-^ 

from  County  Court,  1014,  (Addenda)  1016 

costs,  860,  1024 
salvage  award,  amount,  641 

APPEARAXCK, 

Admiralty  pi  notice,  97") 

defoult  of,  841,  (Addenda)  !J7". 

APPORTIOXMKXT,  SALVAGE,  647 
agreement  to  ajij.ortion,  651 

APPRALSEMEXT,  632,  984 

APPREXTICES, 

salvage,  entitled  to,  021 

ARIJITRATIOX, 

insurance,  action  on  policy,  l:i23 

ARREST. 

Adniiralty  practice,  976 
lireaking,  981 
cargo,  720 

ASSAULT, 

Admiialty  jurisdii'tion,  925 

ASSESSORS,  849,  998 

ASSIGX.MEXT, 

of  liill  of  lading,  343 
cargo,  54] 
freight,  392.  443 
policy,  1311 
salvage,  653 

ship,  right  to  freight,  392 
wages.  111 

ASSOCIATION,  IXSI;|;aXCK.  1350.  1363.     SrcCosu-xsv,  IxsrRANCK. 
ATTORXEV. 

sale  of  ship  Ly,  159 

AUTHORITY, 

of  master  over  .seaman,  136 

to  sell  ship,  87,  16(i,  1297 
cargo,  87,  523,  l:!01 
to  hottomiy,  20G 

.\VEI!A(;E,  f;KNEi;AL, 

action  for,  jiracticc.  591 
.\dmiraltyjuri.'<diclion,  592 
average  act,  580 
liond.  590 
stafemcnt,  5!)0 
l)ill  of  lading,  provisions  a.s  to.  313.  327 
cargo  soM  for  icpair.s,  5.S2 

forwarding  and  salving,  5S2 
contril)ution,  law  apjylicahle,  588 
manner,  588 
what  contributes,  5SS 
who  contriliutcs,  5hs 
(ire.  585 

insurance,  general  average,  io.ss,  1240 

jettison,  5S6 

port  of  refuge  expenses,  583 

spars  sacrificed,  581 
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AVERAGE,    PARTICULAR, 
warranty-  against,  1'247 

AWARD,    SALVAGE,    031,  644.     ,SW;  Sal\age. 

BAIL, 

i-iillisioii,  841 
generally,  981—984 
iiisufticient,  850 
release  on,  (Addenda)  P'll 

BANKRUPTCY, 

of  builder  of  ^sllip,  20 

]mrchaser,  21 
insurance,  action  on  policy,  13:34 
'  broker,  1:342,  1344 

BARRATRY, 

by  master,  105 
insurance,  elioet  of,  1100 

proof  of,  1100 

what  is,  1097 

who  can  connnit    1099 

BEACONAGE,  951 

BILL  OF  EXCHANGE, 

bill  of  lading,  drawn  against,  358,  359,  363 
freight,  payment  by,  413 

BILL   OF   LADING, 

assignment  of,  343 

bill  of  exchange,  drawn  against,  359 

charterparty,  provisions  in,  as  to,  278,  30S,  317 

construction,  306 

currency,  305 

effect,  314 

evidence  of  usage,  307 

exceptions  in, 

generally,  325—343 

negligence,  333 

perils  of  the  sea,  328 

various,  338 
forged,  366 
form,  304 
freight,  provisions  as  to,  310.     Sec  Fukkjht. 

payable  by  indorsee,  402 
indorsement,  conditional,  359 

(iffect  of,  demurrage,  451.     Sec  Dr.MUHiiAGE. 

freight,  402 
generally,  313,  343—350 
liabilit}^  statutory  limit,  328 
lien  for  demurrage,  491 

freight,  428—443.     See  Fiif.iciit. 

of  shipping  agent,  366 
master,  signature  by,  314 
mate's  receii)t,  318 
uon-production  of,  denmrrage.  479 
pledging,  365 
presentation,  313 
pi-operty  passing  bj',  350 
revocation,  305 
statements  in, 

date  of  shipment,  319 

quality  of  goods,  319 

quantity  of  goods,  319 
transfer  of,  343 — 350 

BOARD   OF   TRADE   PROCEEDINGS, 
Marine  Board  inquiries,  876 
unseaworthy  ships,  detention  of,  877 
wreck  inquiries,  874 

BOTTOMRY, 

Admiralty  jurisdiction,  225,  929.     See  BonoMuv. 
costs,  228 
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BOTIOMRY-contimmL 

instruments  amounting  to,  195 

validity,  198 
interest,  223 
items  allowed,  214 
.iurisdiction,  225 
law  applicable,  213 
loss  or  repayment,  eonditiun  dK,  221 
marshalling,  220 

mastei-,  autliority  to  bottomry,  206 
practice,  225 
priorities,  216 

BROKER, 

insurance  broker, 

authority  to  pay  loss,  1340 

receive  loss    1340 

duty  of,  1336 

employment,  1335 

liabilit\-,  generally,  ]33(; 

for  policy-iiioiievs,  1344 

lien  of,  1346 

retainer  of,  1335 

remuneration,  1344 

set-off  by,  1342 
passage  broker,  873 
shipbroker,  914—920 

I'.riLDIXG  OF  SHIP, 
ailvances  for,  17 
bankruptcy  of  builder,  20 

purchaser,  21  * 

contract  for,  14 

CA^X"ELLATIOX, 

of  bill  of  lading,  305 
charterpartv,  254 
policy,  1040,  1303 

CAPACITY  OF  SHIP, 

warranty  of,  270 

CAPTURE, 

abaniioiinicnt  on,  1289 
freight  payable  on,  375 
insurance  against,  1176 
proof  of,  1108 
what  is,  1104 

CARGO, 

action  for  loss  or  damage,  550,  555,  968 

damages,  558 

parties,  550 

]>roof  of  loss,  553 

negligunce,  .'■,53 
receijiT.  552 
Admiralty  jurisdiction,  555,  968 
arrest  of,  720 
assignment  of,  541 

authority  of  master  to  sell,  87,  523,  1301 
>)ottomiy  of,  19.'5_239.  ,SVy;  Bottom  kv. 
damage  to  cargo,  action  for,  550,  555,  968 

deck  cargo,  502,  1130,  1207  o|jtXc»>e>to  ^  uAcJ-  ^  '\<^-  ^   l^lcoj".    j^. 

diachargf,  manner  of,  527 

place,  535 

time,  527 
fitness  for  shipment,  501 
freight.     ,SV  KuKrciiT. 
fnli  and  complete,  494 
insurance,  abandonment,  effe.t  of,  12^4 

condition  of,  concealment  as  to,  1191 

interest  of  assured,  1118 

.sale  of,  by  master,  1301 

warranty  as  to.  1177 
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CARGO — continued. 
iettison,  541,  1130 
lieu,  24,  428,  491,  561 
loading,  uustoni  as  to,  50S 

lighters,  510 

iiianner,  50S 

place,  511 

refusal  or  neglect  to  load,  513 

return  cargo,  511 
mortgage  of,  541 

notice  of  arrival,  ready  to  load,  504 
receipt,  proof  of,  552 
redeliver}',  deniauded  by  shipiicr,  519 
reshipment,  520,  521 
refusal  to  receive,  537 
return  cargo,  511 
sale  of.  87,  523,  541,  1301 
short  delivery,  freight,  380 

stoppage  in  transitu,  565 — 580.     Sec  Stoltage  ix  Tuaxsitl'. 
sto»/age,  duty  of  master,  516 

by  stevedore,  515 
sufficiency  of,  494 
transhipment,  520,  521 
various  matters  as  to,  564 
Avarehousing,  538 

CARRIER, 

liability  of  shipowner,  as  common,  74,  (Addenda)  74 

upon  contract,  74.     See  Chauteri-ahty,  Bill  ob'  Ladinc 
to  passenger,  78.     Sec  Passenger. 

CERTIFICATE, 

of  master,  106 

ship's  register,  30,  srq. 
seaman,  character,  137 

CESSER  CLAUSE, 

charterparty,  demurrage,  or  freiglit,  402,  446 

CHANCERY, 

jurisdiction.  Admiralty,  46,  52,  291,  936 
insurance,  1200,  1334 

CHARACTER,  CERTIFICATE  OF,  137 

CHARTERER, 

liability  of,  generally,  292 

for  demurrage,  446 
freight,  400,  402 
salvage,  right  to,  620 

CHARTERPARTY, 

alteration  of,  254 

l)ill  of  lading,  provisions  as  to,  278 

cancellation  of,  254 

cesser  clause,  402,  446 

conditions,  256 

construction  of,  236.  252 

damages,  breach  of,  297 

demise  of  ship,  294 

enforcing  in  equity,  291 

eviilence,  252,  297 

exemptions  from  liability,  273 

form  of,  236 

frost  preventing  lnading,  245 

law  applicable,  240 

legality  of,  235 

liability  of  agent,  292 

charterer,  292 
loss  of,  collision,  damages,  732 
parties,  230 
performance  of, 

deviation  and  delay,  286 

hostile  or  blockaded  port,  281 

nominating  ]iort,  280 
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CEARTERFARTY—contimmL 

pleadiii<^.s,  297 

proceediug  to  a  port,  or  as  near  thereto,  kc,  24"-i 

provisions  of,  various,  247 

sailing,  246,  265 

■warranty  of  ship's  capacity,  270 

fitness  of  ship,  257 

generall}',  256 — 273 

position  of  ship,  260 

sailing,  260 

seaworthiness,  257 

CLEARAN'CE, 

goods  shipped  after,  insurance,  1206 

COASTGUARDSjSIEX, 
salvage  by,  622 

COLLISION, 

anchor,  coming  to  an,  692 
ready  to  let  go,  693 
when  at,  695 
bail,  841,  850 

compulsory  pilot,  763 — 765.     Sec  Pilot. 
duties  of  crew,  774 
pilot,  771 
proof  of  pilot's  fault,  770 
crew,  sufficiency  of,  689 
costs,  855 — 864.     See  Costs. 
cross  action,  security  for  costs,  841 
damages,  726 — 738 
demurrage,  731 
loss  of  profits,  732 
interest,  729 
salvage  expenses,  730 
default  of  appearance,  (Addenda)  975,  988 
division  of  loss,  735 
fon-ign  ship,  758,  837 
foul  berth,  694 
getting  under  way,  696 
going  about,  697 
inevitabh'  accident,  703 
jurisdiction,  837,  922 
launch,  collision  at,  696 
law  ai)])licable,  foreign  slii[),  758 
liability  of  harl)0ur  authority,  722 
pilotagi'  authority,  722 
ship,  717—721 
sliijiowncr,  714 
liniitiition  of,  738 — 754 
lien,  damage,  717 — 721 
limitation  of  liability,  738 — 754 
local  rules  of  navigation,  827 — 836 
look-out,  691 

negligence,  generally,  685 — 701 
proof  of,  701 
viirious  cases,  698 
]>ilot,  action  against,  839,  (Addenda )  839 
practice, 

costs,  S.'iS— 864 
evidence,  847 
generally,  837 — 855 
inspection,  846 
interrogatories,  846 
j.arties,  72.'.,  840,  (Addenda)  84i) 
Jileadiiigs,  843 
]>reliminiiiy  Act,  842 
proof  of  negligi'nce,  701,  77f< 
recovery,  persons  entitled  to,  725 
regulations,  generally,  785 

cases  on  specific,  787 — 827,  (Addenda)  799 
res  insufficient,  850 
running-down  clause,  insurance,  1082 
speed,  690,  799 

s.  44 
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VOLlASlO'S—confimicd. 

sunken  ship,  damage  by,  689,  721 

tug  and  tow,  754 

wrong  act  of  other  ship,  698 

COLOURS,  ILLEGAL,  951 

COMMISSION, 

insurance  broker,  1344 
shipbroker,  167 

COMPANY,  INSURANCE, 

contribution,  winding-up,  1352 
legality,  1350 
rules,  1357 
winding-up,  1363 

CONCEALMENT, 

insurance,  1178—1201 

CONDITIONS. 

bill  of  lading,  306,  seq.     And  sec  Bill  of  Laiiixg. 
charterparty,  256 

CONFISCATION, 

insurance,  abandonment,  1292 

warranty  against,  1173 

CONSIGNEE, 

demurrage,  payment  by,  451 
freight,  payment  by,  397 

CONSOLIDATION, 

Admiralty,  practice  as  to,  1001 
insurance,  actions  on  poHcy,  1321 
salvage,  668 

CONSTRUCTION, 
bill  of  lading,  306 
r-harterpartv,  236,  252 
X>olicy,  1043,  1318 

CONTRACT, 

breach  of.  Admiralty  jurisdiction,  927,  968 

passengers,  conveyance  of,  866 

salvage,  647,  651,  653 

seamen's  wages,  106,  118.     ,S'cc  Wages. 

CONTRIBUTION, 

general  average,  588 
salvage,  626 

CONTRIBUTORY, 

insurance  company,  winding-up,  1352 

CONVOY, 

insurance,  seeking,  deviation,  1223 

warranty  to  sail  with,  1167 

CO-OWNERS.     See  Taut  Owners. 

COSTS, 

Admiralty  practice,  1017—1027;  (Addenda)  1020 

bottomry,  228 

collision, 

appeal,  860 

both  ships  in  fault,  859 

compulsory  pilot,  856 

High  Court  or  County  Court,  861 

inevitable  accident,  858 

reference,  862 

security  for,  841,  864 
mortgage,  194 
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COSTS — coidiii  ued. 

of  appeal,  St)(i,  1024 

of  reference,  1022 

salvage,  674 

security  for,  S41,  S64,  1009 

COURT, 

Admiralt}-.     Sec  Admiiialtv  h.\\\  axd  Pilvctick 

Cinijue  Ports,  A.lmir.ilt}-,  94o 

Consular,  94fci 

County  Court,  Admiralty,  837,  S39,  937,  (Addenda)  1014—1016 

collision,  costs,  861 

salvage,  664 

wages,  92 
Passage,  839,  945 
Vice- Admiralty,  946 

CREW.     &^  Seamen-. 

duties  of,  collision,  compulsory  piiota"-c    774 
injury  to,  liability,  73  '  "  ' 

sufficiency,  warranty  of  seaworthiness,  1157 

CROSS  ACTIOX,  COLLISIOX,  841 

CRUISING, 

insurance,  deviation,  1223 

CUSTOJI.     And  sec  Usagi-. 

insurance,  concealment,  1188 

of  port,  loading  and  discharging,  470 

contrary  to  collision  regulations,  786  * 

DESERTION,  128 

DAJIAGE  TO  CARGO, 

action  for,  550,  scq.,  968 
damages,  519,  557 
freigiit.  payment  of,  on,  380 
proof  of,  553 

DA.MAfH:S, 

bad  stowage,  519 

cliarterparty,  297 

damage  to  cargo,  557 

collision,  726—738.     See  GoLLisiox. 

demurrage,  731 

loss  of  profits,  732 

salvage  expenses,  730 
non-delivery  of  cargo,  558 

DECK  CARGO, 
gcnendly,  502 
insurance,  1207 
jettison,  1130 

DEFAULT, 

liroccedings,  in  Admiralty,  (.A.ldciidaj  975,  987 

DELA\'.     Sec  DEMriiRA(;i;. 
cliarterparty,  286 

DELIVERY,  SHORT, 

I«.iyment  of  freight,  on,  380 

DK.MISE  OF  SHU',  294,  714,  720 

DE.MURRAGE, 

causes  of  delay, 

bill  of  lading,  iion-].roduction  of,   179 

strikes,  480 

various  causes,  482 

weather,  476 
cesser  clause,  446 
collision,  damages  for,  731 

Jl— 2 
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DElMURRAGE— ro)///j(?f(Y/.  ' 

juvisdietioii,  492 
'liability  I'or,  440 — If.O 
charterer,  446 

consignee  or  indor.scr  of  bill  of  lading,  451 
lien  for,  491 
notice  of  arrival,  456 
place  of  arrival,  461 

discharge,  4(51 
pleading,  493 
practice,  492 
rate,  491 

rules  of  port,  loading  and  discharge    470 
time,  calculation  of,  457 

DERELICT, 

salvage  of,  629,  641 
wreck,  629,  948 

DETENTION, 

restraint  of  princes,  insurance,  1089,  1216 
payment  of  freight,  377,  384 
unseaworthy  ships,  877 

DEVIATION, 

charterparty,  286 

insurance,  1212—1224.     Sec  iNsruAXCE. 

DISBURSEMENTS, 

Admiralty  jurisdiction,  89,  ,952 
lien  for,  97 
priorities,  101 

DISCHARGE  OF  CARGO, 
lighters,  510 
manner,  535 
place,  535 

refusal  to  receive,  537 
warehousing,  538 

DISCOVERY,  995,  1317,  (Addenda)  997 

DISSOLUTION  OF  CONTRACT, 
insurance,  1303—1309 

seamen's  wages,  118  \ 

salvage,  652,  653 
towage,  612 

DIVISION  OF  LOSS,  735 

DOCKS, 

dock-master,  duties  of,  913 

dock-owners,  liabilities  of,  908,  (Addenda)  910 

regulation  of,  903 

repairs  of,  903 

tolls  and  dues,  906 

DOCUMENTS.    ,S'fc  Evidence.  ^  ^_  IHjuJUjl     -jib' 

inspection  and  discovery,  995,  998,  1317  v 

insurance,  warranty,  1170 
provisions  in  charterparty  as  to,  278 

DROITS,   950.     And  src  Wreck. 


EMBARGO, 

insurance,  abandonment,  1292 
voyage,  1209 

EMIGRANT  SHIP,  873 

ENLISTMENT,  FOREIGN,  951,  (Addenda)  951 
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EQUITY.     Sec  Chanckuy. 

enforcement  of  charterjiarty,  291 

EVIDEXCE, 

Adniiialt}-,  1000 
cliarteipaity,  202,  297 
collision,  847 
insurance,  action  on  iiolicy,  1317 

of  loss,  1087 
of  ownersliip,  42 
of  usage,  307,  2.";2.  1318 
on  appeal,  (Addenda)  1016 
salvage,  tj73 

EXCEPTIONS, 

in  bill  of  lading,  32.")— 343 

}icgligenee,  333 

lierils  of  the  sea,  328 

vaiious,  338 
in  charterparty,  273 

EXEMPTION  FROM  LIAP.ILITV.     See  Exception^ 


FITNE.SS, 

of  ship,  warranty,  charterparty,  257 
cargo,  for  shipment,  501 

FOKEIGNEKS,  FOPEIGN  SHIP, 
collision,  724,  758 
jurisdiction,  generally,  924 
necessaries,  965 
possession,  924 
registration,  29 
wa^es,  124 
writ,  service  of,  (Addenda)  975 

FORFEITURE, 

of  WMges,  of  master,  103 
seamen,  128 

FOUL  PEPTH, 

eollision,  694 

FREIGHT, 

abandonment  of  ship,  ellect  of,  348,  1294 

action  for,  pleadings,  427 

advance  freight,  408 

assignment  of,  392,  443 

damage  to  cargo,  380 

generally,  367     388 

guaranteed,  427 

insurance  of, 

duration  of  risk,  1068 
interest  of  assured,  1110 
lien  for, 

against  assignee  of  bill  of  lading,  440 

charterer  or  agent,  436 
ereation  of  lien,  428 
loss  of  ship,  384 
mortgagir  of,  395 

ship,  right  to  freight,  175,  178,  395 
nature  of,  367 

ou  assignment  on  or  sale  of  sliii>,  392 
cajiture  o(  ship,  395 
<:argo  damaged,  380 

short  delivered,  380 
l-roliibited,  377 
transhipped,  371 
over-j)ayment,  recovery  of,  426 
jiaynient  of, 

by  agent,  400 
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FKEIGHT — contimicd. 

jiayment  of — continued. 

by  assignee  or  imlovsee  of  bill  of  lading,  402 

bill  of  exchange,  413 

broker,  400 

charterer,  400 

consignee,  397 

consignor,  397 

factor,  400 
manner,  408 — 414 
time,  368,  406 
to  whom  payable,  388 — 395 
2)ro  rata,  freight,  373 
rate  and  amount,  415 
restraint  of  princes,  377 
tender  of,  426 

FROST, 

preventing  loading,  charterparty,  245 


GOING  ABOUT, 

collision,  697 


HARBOUR, 

obstruction  to,  890 
regulation  of,  824,  883 
tolls,  dues,  896 

HARBOUR  AUTHORITY.     And  sec  Ccllisiox  ;  Dock. 
collision,  liability,  722 

HOSTILITIES, 

commencement  of,  concealment,  insurance,  1198 

HULL, 

property  in,  unfinished,  19 

HUSBAND,  SHIP'S,  55 


IMPRESSMENT,  138  ^^ 

INDORSEMENT.     Sec  Bill  of  Lading. 
of  bill  of  lading,  343—365 

conditional.  359 

INFANT, 

guardian  of,  sale  of  ship  by,  160 

INFRINGEMENT  OF  REGULATIONS, 

presumption  of  fault,  707 — 712 

INJURY, 

personal.  Admiralty  jurisdiction,  925 
to  crew,  73 

INSPECTION, 

Admiralty  practice,  995 

of  ship,  lights,  collision,  847,  997 

INSURANCE, 

abandonment, 

notice  of,  1277—1283,  (Addenda)  1279.     Sec  Notri;. 
on  capture,  1289 

confiscation,  1292 
embargo,  1292 
effect  of,  1294 

loss  by  perils  of  the  sea,  1288 
various  causes,  1294 
action  on  policy,  1314—1330.     Sec  Acnois'. 
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INSURANCE— fo;,^iV(«c<l 

action  on  volicy—coiitinued. 
arbitration,  1323 
consolidation.  1321 
evidence,  1317 
liarties,  1314 

payment  into  Court,  1323 
pleadijif,',  1325 
time,  1317 
agent,  insurance  b}',  10 J  6 
associations  and  companies,  1350—1364 
brokers  and  agents,  1335—1350.     Sec  Biiokei; 
Chanceiy  jurisdiction,  1200,  1334 
concealment  and  misrepresentation, 
agent,  knowledge  of,  1185 
cargo,  condition  of,  1191 
Chancery  jurisdiction,  1200 
hostilities,  commencement  of,  1198 
known  course  of  proceeding,  1188 
Lloyds,  intelligence  at,  1180 
materiality,  117S 
])lace  of  loading  or  sailint'    1197 
proof,  1199 
ship,  condition  of,  1191 

name  of,  1196  \ 

terms  of  insurance,  1199 
time  of  loading  or  sailing.  1  Hu 
deviation, 

cruising,  1223 
generally,  1212 
hostile  jiort,  1215 
liberty  to  touch,  1219 
restraint,  1216 
seeking  convoy,  1223 
stress  of  weather,  1215 
double  insurance,  1039 
duration  of  risk, 

on  ship,  extent  of  liability,  1058 

termination  of,  un  mooring.  1064 
time  policy,  1067 
on  goods, 

loading  or  landing  goods,  1050,  1054 
what  goods,  1048 
port,  1055 
interest  of  assured, 

advances  for  ships  use,  1130 
averment  of,  1145 
bottomry,  113:^ 
commission,  1136 
cargo  and  goods,  1118 
deck  cargo,  1130 
fVeight,  1110 
hostile  proi)erty,  1M2 
legal  01- e(iuitable,  1145 
losses,  exjjected,  1136 
mortgage,  1132,  1344 
neutral  properlv,  1142 
l)assage-monev,"ll25 
prize,  li4:j 

I'lolits,  expected.  ]]•_'<; 
proof  of,  1145 

sliip  ami  fuiniturc.  1  1l'!» 
valued  l>oli.:y,  11;j,s 
wagering  poiicv,  1137 
wages,  112,  1126 
losses, 

adjustment  of,  1253-1266.     ,SVe  Al..;u.sT.MENT 
average  expenses,  1268 

general.  1240 

particular,  warranty  against,  1247 
con.structive  total,  1236,  1277,  1299 
total  less,  1224 
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mSURAl^CE— continued. 

mortgagee,  insurance  by,  1132,  1344 
uationaUty  of  sliip,  1149,  1170 
])art  owners,  insurance  by,  1047 
policy,  alteration,  1041 
assignment,  1311 
construction,  1043 
issue,  1040 
property  in,  1046 
memorandum,  1092 
ratification,  1040 
stamping,  1028—1035 
premiums,  1303 — 1311.     Sec  Premiums. 
reinsurance,  1036 
risk,  duration  of,  1048—1073 

nature  of,  perils  of  the  sea,  1073 — 1089 
sale  by  master,  ship,  1297 

cargo,  1301 
subrogation,  1313 
trustee,  insurance  by,  1046 
usage,  evidence  of.  1247,  1318 
voyage, 

abandonment  of,  1211 
deck  cargo,  1207 

clearance,  goods  shipped  after,  1206 
embargo,  port  under,  1209 
hostile  port,  1208 

legality,  1201,  (Addenda)  1202,  1209 
neutral  trading,  1209 
simulated  papers,  1205 
warranties, 

against  capture,  1176 

confiscation,  1173 
as  to  cargo,  1177 
average,  free  from,  1247 
construction  of,  1148 
convoy,  sailing  with,  1167 
nationality,  1149 
neutrality,  1170 
seaworthiness,  1150 — 1161 
ship,  position  of,  1101 

sailing,  date  of,  1163 
uninsured,  1177 

INTEREST, 

bottomry,  223 

of  assured,  1110 — 1148.     A'c  Insurance. 
on  damages,  collision,  729 
policy-moneys,  1334 

INTERROGATORIES, 

Admiralty  practice,  997,  (Addenda)  997 
collision,  846 
non-delivery,  553 


JETTISON,  541 

deck  cargo,  1130 

.JURISDICTION, 

Admii-alty,  921 — 936.     Sec  Admii!ALTy  Law  ami  1'i;A(  jke. 

bottomry,  225 

Chancery,  in  Admiralty  matters,  936,     Atvl  sec  Min;r(;A(;E. 

collision,  837 

County  Court,  92,  664,  837,  839,  937 

demurrage,  492 

foreign  master,  wages,  104 

seamen,  wages,  124 

ship,  wages,  124 
salvage,  660—664 

JURY, 

right  to,  in  Admiralty,  1002 
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I.AUXCH, 

ooUi.sion  at,  696 

LEGALITY, 

i-liaiterparty,  235 
iiisiii'iinee  (joiupany,  1350 

voyage,  1201,  (Addenda)  1202,  1209 

LL\BILITY, 

for  collision.     .SVc  Coli.i.siox. 

iujiuy  to  crew,  73 
liinitatiou  of.     See  Limitation  of  Lia];ii.ity. 
of  dock-owners,  908,  (Addenda)  908 

charterer,  292 

insurance  broker,  1336,  1344 
of  master.     See  Mastei;. 

owner,  61,  seq.     See  Ownki;. 

part  owners,  mutual,  45 

pilot,  144 

shipbroker,  919 

LICENCE, 

pilot's,  145 

to  ti'ade,  insurance,  1203 

LI  EX, 

for  damage,  collision,  717 

demurrage,  491 

disbursements,  of  master    97 

Ireight,  428—443 

necessaries,  964 

salvage.  (Addenda)  662,  665 

wages,  master,  97 
seamen,  119 
maritime,  923 
of  engineers,  machinery  supjilied,  25 

insurance  broker,  1344 

shipwriijlit,  23 
on  cargo,  428,  491,  561 
priorities,  97,  101,  119,  216,  719,967 

LIFE, 

loss  of,  Admiralty  jurisdiction,  925 
salvage,  607 

LICHTEHS, 

insurame,  warranty  of  seaworthiness,  1159 

goods  damaged  in,  1051 
loading  from,  510,  1054 

LIGHTS  HI  I'M  EX, 

sal  sage  by,  622 

LI.MriATlOX  OK  LIAinLITV, 
action  for,  749 
bill  of  lading,  328 
collision,  general  law,  73S 

un<ler.53  (Jeo.  .3,  c.  1.59. ..738 

17  &  18  Vict.  c.  104...73;» 
subsi'(|ueiit  Ai:ts,  7)0 
LF.OVDS, 

■  lassilication  at,  38 

intelligence  at,  concealment,  1189 

LOADIXG.     ylnd  sec  Car<;(». 
I  ustom  and  manner,  508 
general  I}-,  50) 
lighters,  510,  1054 
notice  of  ship'.s  arrival,  504 
jiiace  of,  511,  1197 
refusal  to  load,  513 
return  cargo,  511 
rules  of  port,  as  to,  470 
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LOSS, 

broker,  authority  to  receive,  1340 

pay,  1340 
evidence  of,  1087 

freight,  payable  on  loss  of  ship,  38  4 
payment  of,  insurance,  126G 


JMARINE  JJOARD,  INQUIRY,  876 

]\IARSHALLING,  BOTTOMKY,  220 

MASTER, 

authority  over  passengers,  81 

to  bind  owners,  83,  117 
bottomry,  206 
punish  seamen,  13(J 
sell  cargo,  87,  523,  1301 
ship,  87,  160,  1297 
barratry  by,  105 
certificate  of,  106 

common  employment,  with  crew,  73,  (Addenda)  83,  135 
disbursements  b}%  89,  952 
lien  for,  97 
duties  of,  generally,  80 

to  preserve  cargo,  520 
reship  cargo,  520 
stow  cargo,  515 
tranship  cargo,  521 
foreign  master,  wages,  104 
liabilities  of,  80 
premiums,  89 
]iriniage,  89 

signature  of  bill  of  ladin^^-,  314 
wages,  89 

forfeiture  of,  103 
lien  for,  97 

MEMORANDUM,  POLICY,   10&-^ 

MISREPRESENTATION,  INSURANCE.  1178—1201.     Se    l^•.sL•uA^-CE 

MORTGAGE, 

Admiralty  Court,  jurisdiction,  193,  925 

costs,  194 

equitable,  173 

generally,  169 — 195 

insurance  by  mortgagee,  1132,  1344 

legal,  168 

mortgagee  in  possession,  175 

liabilities  of,  191 

rights  of,  177 

action  by,  188,  194 
of  cargo,  541 

freight,  395 
priorities,  189 


NATIONALITY    OF    SKIP,  26 
insurance,  1149,  1170 

NECESSARIES.     And  sec  Rei-aius. 
Admiralty  jurisdiction,  960 
foreign  ship,  965 
liability  of  owners  for,  61 
lien  for,  964 

priority  of  liens,  967.     »S'cr  PiiroiMTV  of  Likss. 
what  are,  961 

NEGLIGENCE, 

collision,  various  cases  of,  685 — 701 
exception  of,  in  bill  of  latliiig,  333 
presumption  of.  collision,  707 — 712 
proof  of,  701,  770 
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XEUTRALITY, 

warrant}-  of,  insurancL',  1170 

NOTICE, 

of  abandonment,  in«uran(.-e,  1277 — 1282 
accejitance  of,  1262 
by  whom  given,  1278 
time  for,  1278,  (Addenda)  1279 

of  ship's  arrival,  demurrage,  4[<6 
loading,  oOl 


OBSTRLX'TIOlSr, 

by  sunken  ship,  689,  721 

wharf,  879 
to  harbour,  890 
wharf,  879 

OWNERS, 

cargo,  duties  and  liabilities  as  to.     See  Bir.L  of  Ladinc;  ;  Cai;c:(. 

collision,  personal  liability  of,  69,  714 

co-owners.  Admiralty  jurisdiction.  47,  957 

evidence  of  ownership,  42 

generally,  39 — 80 

liability  of, 

as  carrier,  74 

crew,  injury  to,  73 
generally,  1:J:3 

damage  done  by  sliiii,  69,  714 

for  necessaries,  61.     A, id  sec  Xece.ssakies  ;  Rei'Aii;s. 

limitation  of,  79.     Sec  Limitatiox  of  Liability. 

on  contract,  61.     Sec  Uh.l  of  Lading  ;  Ghauteui'aktv. 

overloading,  73 

j)assengers,  78 

unseaworthiness,  73 

vari(jus,  68 
managing  owner,  [>i> 

master,  authority  of,  to  land,  S3.     See  Mastei:. 
offences  by,  73,  79 

l>art  owners,  44.     See  I'aiit  0\v.\ei;.s. 
nititi(;ation  of  sale  by,  163 
salvage  payable  to,  622 
who  arc,  40 


PAPKIJS,  SLMCLATKI),  120r, 

PARTICL'LAR.S, 

Adniiralty  practice,  99.') 

PAirriKs, 

Admiralty  practice,  (Addenda)  840,  973 
action  for  collision,  840 

damage  to  cargo,  r»50 

non-delivciy,  r»r»0 

salvage,  667 

PARTNERS, 

ship  owiicmI  by,  registration,  30 

I'ART  OWNERS, 

Admiralty  jurisdiction,  9."7 
liability  of,  for  repairs,  66 

necessaries,  66 
between  tliemsclves,  45 
refusing  to  navigate,  52 
rights,  lietween  themselves,  45 
tenants  in  common,  44 

PASSAGE   rmOKER,  873 

PASSAGE-MONEY, 
insurance  of,  1145 
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PASSENGER, 

authority  of  iiKistor,  81 
foiiveyaucc  of,  contract,  SOG 
cinigraiit  .ship,  87o 
liabilitj'  of  shipowner,  78 
passage  broker,  873 
ship,  qualification,  864 

rAY.AIENT  INTO  COURT, 
action  on  policy,  1323 

PENALTY, 

not  taking  pilot,  141 

PERILS  OF  THE  SEA, 

bill  of  lading,  exception  of,  in,  3-28 
insurance, 

barratry,  1097 

capture"^,  1104—1109 

collision,  running-down  clause,  328,  1082 

tire,  1102 

injury  conseiiuential  on,  1073 

jettison,  1101 

loss  by,  abandounieut,  1288 
evidence  of,  1087 

missing  ship,  1087 

stranding,  nieinoraudum,  1092 

various,  1087,  1109 

whilst  under  repair,  1085 

PIER.     And  see  "Whaui'. 
generally,  886 
injuiy  to,  889 

PILOT, 

collision,  action  against,  839,  (Addenda)  839 

_  compulsory,  when  and  where,  776—78"-.     A,ul  sec  Collisiox. 

duties  ot,  144,  771 
employment  of,  147,  1158 
fees,  recovery  of,  141 
liabilities  of,  144 
licence,  145 
])enalties,  141 
salvage  by,  614 

PILOTAGE  AUTHORITY, 

liability  for  fault  of  pilot,  722 

PIRACY, 

Admiralty  jurisdiction,  930,  971 

PLACE, 

insurance,  representation,  place  of  loading  or  dis^har-e    1197 
ot  discharge,  461,  535  " 

loading,  461,  511 
position  of  ship,  warranty,  260 

PLEADING, 

action  on  policy,  1325 
for  collision,  843 
demurrage,  493 
freight,  427 
salvage,  671 
Admiralty  practice,  993 

POLICY.     And  sec  Ix.st]i.\n-ce. 
action  on,  1314 — 1335 
alteration  of,  1041 
assignment  of,  1311 
construction  of,  1043,  1318 
issue  of,  1040 

moneys,  liability  of  broker,  1344 
property  in,  1046 
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TOhlCY—coHfiniicd. 
ratification,  1046 
stamping,',  1028 
time  policy,  duration  of  risk,  1067 

warranty  of  seaworthiness,  1154 
void,  return  of  itreuuiims,  1303 

PORT, 

blockaded,  bill  of  lading,  281 
embargo,  under,  insurance,  1209 
generallj',  882,  scq. 
hostile,  bill  of  lading,  281 

insurance,  1208 
libert}-  to  touch,  1219 
nominating,  charterparty,  280 
rules  of,  loading  and  discharging,  470 
tolls  and  dues,  883 
what  is  a  port,  1055 

POSSF.SSIOX, 

Admiralty  jurisdiction,  955 
co-owners,  52 

PRACTICE. 

Admiraltj',  971 — 1024.     <SVv  Admiiialty  Law  and  Pi;ai  tk  e. 

bottomry,  225 

cargo,  non-delivery,  loss,  kc,  550 — 561 

charterpartv,  297 

collision,  837—864 

demurrage,  492 

limitation  action,  749 

policj-,  action  on,  1314 — 1335 

salvage,  666—679 

seamen,  proceedings  against,  132 

wages,  126 

wreck  enquiry,  874 

PRKLIMIXARV  ACT,  842,  992 

PREMIOl, 

insuiance,  broker  and  umleiwriter,  1545 

master'.s,  89 

payment  of,  action  for,  1309 

return  of,  policy  void,  1303 

ri.sk  incomiileto,  1305 

not  commenced,  1305 

ship  in  safety,  1306 

various  cases,  1308 

voyage  illegal,  1303 

PRESKNTATIOX,  BILL  OF  LADING,  313 
PRESUMPTION  OF  NEGLIGKNCE,  COLLISION,  707—712 
I'RLMAOE,  89 

PRIZK, 

Admiralty  jurisdirtion,  931.  951 

rUIol.'ITV  OF  LIKX.S, 
bottomry,  216 
damage,  719 
disbursements,  97,  101 
mortgages,  189,  218 
necessaries,  967 
wages  ol  master,  97,  101,  120 
seamen,  119 

PROFITS, 

division  of,  seamen's  wages.  115 
expected,  insurance  of,  1126 
loss  of,  collision,  damages,  73'i 
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PROHIBITIONS,  1)1^6—936 

TROOF, 

of  damage  to  cargo,  553 

misrepresi'iitatioii,  insurance,  1199 
iirgligencc,  collision,  701 
jiilot's  fault,  collision,  770 
receipt  of  cargo,  552 
seaworthiness,  insurance,  1159 

TROPERTY, 

in  imfinished  hull,  19 
passing  by  bill  of  lailing,  350 

PROVISIONS, 

allowance  for,  short,  117 

PURCHASER, 

of  ship,  liabilities,  165 


RECEIPT, 

of  cargo,  proof,  552 

REDELIVERY, 

of  cargo,  demand  by  shipper,  519 

REFERENCE,  ADMIRALTY, 

costs  of,  862,  10-22 
generally,  1005 

REFUSAL, 

to  load,  513 

navigate,  part  owners.  52 
receive  cargo,  537 

REGISTRAR,  ADiMIRALTY, 

and  merchants,  (Addenda)  1005,  1015 
office  of,  948 

REGISTRATION, 

repealed  Acts,  36 
certificate  of,  30 
equitable  interests,  34 
foreign  owners,  29 

ships,  29 
improper,  32 
Lloyds,  38 

partners,  ship  owned  by,  30 
title  by,  28 
various  points,  38 

REGULATIONS,  COLLISION, 

cases  on,  787 — 827 
generally,  785 
infringement  of,  707 — 712 
local  rules,  827 

REINSURANCE,  1036 

REPAIRS.     A7id  sec  Nkcessai;.ies. 
of  dock,  liability,  903 
ship,  advances  for,  17 
contract  for,  14 

insurance,  warranty  of  seaworthiness,  115S 
liability  of  owners,  61 
lien  for,  of  cargo  owner,  24 

l)uvchaser  without  title,  25 
shipwright,  23 
master,  authority  and  duty  of.  17,  S5 

RESHIPMENT  OF  CARGO,   520 
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RESTRAINT, 

Admiialty  jurisdiction,  part  owners,  52,  953 
insurance,  deviation,  1216 

risk,  1089 
of  princes,  payment  of  freight,  377,  384 

RETURX, 

of  premiums,  1303 — 1309.     .Sec  Peemivms. 

RETURN  CARGO,  511 

REVOCATIOX. 

of  1. ill  of  lading,  305 

charterparty,  254  — 

RISK, 

duration  of,  on  freight,  1068 

goods,  1048—1058 
ship,  1058—1068 

none,  or  incomplete,  return  of  premium,  1305 

RULES, 

collision,  local,  827 — 837 
docks,  regulation  of,  903 
insurance  com])anies,  1357 
of  port,  loading,  470 


SAILING, 

representation  as  to  time  of,  insurance,  119 1 

SALE,  BILL  OF, 
title  to  ship,  154 

SALE  OF  CARGO, 
generally,  541 

power  of  master  to  sell,  87,  523 
•  insurance,  1301 

stoppage  ill  transitu,  565 — 579 

SALE  OF  SHIP, 
bill  of  sale,  154 
Ly  Admiralty  Court,  164,  9S4 

attornej',  159 

guardian  of  infant,  160 

master,  87,  160,  1297 

managing  owner,  158 

part  owners,  159 

slierilf,  160 
commission  on,  167,  911 
contract  for.  147 
])urcliaser,  liabilities  of,  64,  165 
ratilication  of,  by  owner,  163 
registration,  2S  — 39 
who  can  sell,  153 

SALVAGE, 

agrceinonts,  653 

unfair,  setting  aside,  652,  653 
a))portionmeiit,  647,  651 
assignment  of  right  to,  653 
award,  631 — 644 

reviewing,  6-14 
by  agents,  621 

apjircntices,  621 
coastguardsmen,  622 
H.  Jl.  sliips  an<l  crews,  617 
lightsliiptiien,  622 
various  salvors,  623 
right  to  salvage,  charterer  of  salving  sliijs  620 
owner  of  salving  sjiip,  622 

and  of  salved  shiji,  the  same,  619 
collision,  salvage  expenses  after,  730 
contribution  to,  626 
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SALYAO  E—  rontin  unl. 
derelict,  62!1,  t)41 
jurisdietion,  High  Court,  662 
County  Court,  664 
justic-es',  662 
liability  to  pay,  who  liable,  626 
lien  for,  (Addenda)  662,  665 
life  salvage,  607 
pilotage  or  salvage,  614 
practice,  consolidation,  668 
costs,  674 
evidence,  673 
parties,  667 
pleadings,  671 
tender,  669 
towage  converted  into  salvage,  612 

or  salvage,  611 
who  may  be  salvors,  617,  srq. 
wreck,  629 

SEAMEN, 

advance  note,  117,  125 
certificate  of  character,  137 
contract  to  serve,  dissolution  of,  US 

unreasonable,  IIS,  137 
desertion,  128 
impressment,  138 
injury  to,  73 
lien  of,  119 
master,  authority  to  punish,  136 

duty  and  liabilitv  as  to,  73,  133 
misconduct,  128 

owner,  duty  and  liability  as  to,  133 
proceedings  against,  132 
protection  from  imposition,  118,  137 
provisions,  allowance  for  short,  117 
supplying  without  licence,  139 
wages,  generally,  106 

additional,  115 

division  of  })rotits,  115 

foreign  seamen,  124 

forfeiture  of,  128 

lien  for,  priorities,  119 
wills  of  seamen,  1 38 

SEAWORTHINESS,  AVARRANTY  OF, 
in  bill  of  lading,  325 
charterparty,  257 
insurance, 

capacity,  carrying  goods,  1155 

crew,  1157 

lighters,  1159 

pilot,  1158 

proot;  1159 

repairs,  1158 

sufficienc3%  generally,  1150 

tackle  and  furniture,  1159 

time  policy,  1154 

SECURITY  FOR  COSTS, 
Admiralty  jiractice,  1009 
collision,  841,  864 

SEIZURE,  1104.     And  sec  CAi-niiE. 

SET-OFF, 

by  insurance  broker,  1342 

SHERIFF, 

sale  of  ship  by,  160 

SHIP, 

building  of,  14—25.     Sec  Building. 
capacity  and  fitness  of,  warranty,  257,  270 
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SUlF—cond/iKcd. 

damage  done  by,  liuliility,  69      And  see  Collision. 

lien,  717 
demise  of,  29i 
emigrant  ship,  873 
foreign  .ship,  collision,  724,  758 
necessaries,  965 
registration,  "29 
wages,  124 
H.  M.  ship,  damage  by,  723 
husband,  ship's,  55 
insiu-ance.     And  sec  Ixsuraxce. 

condition  of,  concealment,  1191 

date  of  sailing,  warranty,  1163 

duration  of  risk,  1058 — 1068 

interest  of  assured,  1129 

loading,  place  of,  concealment,  1197 

missing,  1086 

mortgage  of,  168—195.     Sec  Mortgage. 

name  of,  concealment,  1196 

nationality  of,  1149,  1170 

position  of,  warranty,  1161 

safety  of,  return  of  premium,  1306 

sailing,  misi'epresentation,  1194,  1197 

seaworthiness,  1150 — 1161.     See  Seawohthiness. 

under  repair,  1085 
master's  authority  to  sell,  87,  160,  1297 
nationality,  26 
passenger  shi]>,  864 

registration,  28—39.     Sec  Registuatiox. 
sale  of,  147—168.     See  Sale. 

seaworthiness,  warranty,  bill  of  lading,  and  charteri)arty,  257,  •)2."> 
sunken  ship,  damage  by,  689,  721 
title  to,  154,  srq. 
tonnage,  25,  747 
unseaworthy  sliip,  detention,  877 

SHIP  AGENT, 

lien  of,  bill  of  lading,  366 
salvage  l)y,  621 

SHIP  BROKER, 

commission,  914 
employment,  914 
liability,  919 

SHIPOWNER.     See  Ownei:. 

SHIPWRIGHT, 

lien  for  repairs,  23 

SLAVE  TRADE,  971 

SLIP, 

stamping,  1032 

STA.Ml', 

mariiicis'  contract,  106 
policy,  necessity  for.  1028 

on  alteration,  1030 

slip  or  informal  contract,  1032 

STANDING  1;Y, 

after  collision,  712 

STAY  OF  PROCEEDINGS, 
Admiralty  practice,  989 
on  appeal,  (Addenda)  1012 

STEVEDORE, 

employment  of,  515 

VOL.  XIII,  45 
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STOPPAGE  I.Y  TRANSITU, 
generally,  565,  scq. 
part  delivery,  574 
transfer  of  bill  of  lading,  568 
framitus  at  an  end,  576,  (Addenda)  576 

not  at  an  end,  571 
wharfinger,  goods  in  hands  of,  575,  (Addenda)  576 

STOAVAGE  OF  CARGO, 
damages  for  bad,  519 
duty  of  master,  51G 
employment  of  stevedore,  515 

STRANDING, 

operation  of  memorandum,  1092 
what  is,  1093 

STRIKE, 

delay  by,  demurrage,  480 

SUBROGATION,  1313 

SUE  AND  LABOUR  CLAUSE,  1268 


TENDER, 

Admiralty  practice,  1003 

salvage,  669,  (Addenda)  674 

THAMES  WATERMEN,  139 

TIME, 

abandonment,  notice  of,  1278 
action  on  policy,  1317 
demurrage,  calculation  of,  457 

TOLLS, 

docks,  906 
harbours,  896 
ports,  883 

TONNAGE, 

mea.suren^ent,  25 

limitation  of  liability,  747 

TOW, 

and  tug,  collision,  754 

compulsory  pilotage,  769 

TOWAGE, 

contract,  679—684 
converted  into  salvage,  612 
salvage  or  towage,  611 

TRADING, 

insurance,  deviation,  1217 
neutral,  insurance,  1209 

TRANSFER, 

Admiralty  practice,  989 
of  bill  of  lading,  343 
ship,  147—167 

TRANSHIPMENT, 
of  cargo,  521 
payment  of  freight  on,  371 

TRANSITU,  STOPPAGE  IN,  565-580.     Sec  SxorrAGE  ix  TiiAKsnr 

TUG, 

and  tow,  collision,  754 

compulsory  pilotage,  769 

contract  of  towage,  679—684.     And  sec  Towagk. 
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UXSEAWORTHIXESS.     Ami  sec  Seaworthixess. 
liability  of  owners,  73 

USAGE, 

evidence  of,  bill  of  lading,  307 
charterpart}',  252 
insurance,  1247,  1318 

VOYAGE, 

abandonment  of,  insurance,  1211 
illegal,  return  of  preniinni,  1303 
insurance,  1201 — 1212.     ,Sec  IxsniAXCE. 


WAGES. 

additional,  115 

Admiralty  jurisdiction,  90,  126,  931,  952 

advance  note,  117,  125 

contract,  mariners',  113 

stamp,  113 
division  of  profits,  115 
foreign  master,  104 

seamen    124 

ship,  124 
forfeiture  of,  103,  128 
insurance  of,  1126 
liability  for,  121 
lien,  of  njaster,  97 

seamen,  119 
recovery  of,  89,  121,  952 

WAREHOUSING  CARGO,  538 

WARRAXTY, 

cliarterparty,  256 

insurance,  1148 — 1178.     Sec  IxsruAXCE. 

AVATKRMEN,    THAMES,   139 

WEATHER, 

delay  by,  demurrage,  476 

deviation  by  .stress  of,  insurance,  1215 

collision,  inevitable  accident,  703 

WHARF, 

obstruction  to,  879 

by,  879 

WHARFINGER, 

landing  and  sliijiping  goods,  878 

stoppage  iti,  tran-sUu,  575.     Sec  S'rori'.uiE  ix  Transiti', 

WILL  (JF  SEAMAN,  138 

WINDING-UP, 

insurance  company,  1363 
iiiiiritime  lien,  97 

WRECK, 

Admiralty  .jurisdiction,  934,  948 
iufpiiry,  sj4 

WRIT, 

Admiralty  practice,  (Adijiiida)  662,  975 


THE     END. 
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